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State  eu  rel.  Wbab  et  o2.  v.  Fbakcib  $t  ai, 

(Supreme  Court  of  Mi»$(nai.  May  7, 1S88.) 

1.  XiXDAinn— pABTin  to  Pbocbsdino — Privxtb  Crnzsirs. 

A  polTate  eltiien  may  be  a  party  to  a  proceeding  for  mcmda/imu  to  oompel  pub- 
Ue  offioen  to  raloroe  certain  oi^  ordlnanoes. 
9.  Sams— To  Muhzoipal  OmosBs— Wmui  Lm. 

Where  a  e/Ltv  dtarter  nutkea  it  the  duty  of  certain  olDcera  to  eofwoe  the  Sond^ 
lawB,  leavlnK  the  method  of  enforcement  to  discretion,  a  mandamtu  will  not 
lie  to  oompd^saeh  offloers  to  arrest  withont  -warrant  uid  prosecato  persons  for  vio- 
lating said  Sunday  laws;  and  a  petition  for  mandaimtM,  requesting  that  an  order 
directing  the  police  not  to  Interfere  with  the  sale  of  liauor  on  Sunday,  be  vacated, 
though  such  relief,  if  asked  alone,  would  be  granted,  will  not  be  allowed  when  the 
i^pnt  toomnpel  the  omoers  to  arrest  withont  warrant  is  madeapart  of  ISm  pe- 

t.  ConrrrnmovAX.  Law— DiueATiKe  LaoiSLATivx  AtrTHoarrr— Laws  or  MmnoiPA]:, 

Co&POKATIOlf  TDK  IlB  OWH  Gk>VBBMKBVI. 

Act  Mo.  March  4, 1857,  %  1,  granting  corporate  authorities  power,  when  author- 
ized by  a  majority  of  the  lenl  voters,  to  permit  the  opening  of  establislunents  for 
the  sale  of  refiresbments  ot  any  kind  {except  distilled  liquors)  od  any  day  of  the 
week,  is  not  nnoonstitutimial,  in  that  it  is  a  delegation  of  laglMative  power,  as  it 
ooly  gives  the  corporation  the  right  to  joake  by-laws  for  its  own  looal  govemmeut.* 
i.  EutcnoKB  Ain>  Torus — CoMnaDOCiOH  ov  Eueotioh  Law— Majositt  ov  Lmal 

TOTBRS. 

Where  a  law  requires  a  vote  to  be  taken,  and  a  majoii^  of  the  l^al  voters  is 
mentioned  therein  as  being  neoessary  to  carry  the  proposed  measure,  anu^ority  of 
all  the  legal  votorsentitLad  to  vote  is  wwitemplated  by  the  law;  and  not  a  mere  ma- 
jority of  those  voting. 
6.  SuTDTXS — Cohtuct-Repeai. 

Act  Mo.  March  4, 1867,  S  1,  provides  that  certain  oorporato  authorities  may  grant 
permission  to  open  an  establishment  for  the  sale  of  tmeshments  of  any  kind  (dis- 
tilled liquors  excepted)  on  any  day  in  the  week,  ud  section  4  provides  for  therep^ 
of  all  laws  in  eounict  with  this  act.  Held,  that  section  i  of  the  act,  when  construed 
with  seotlonl,  will  not  of  itself  repeal  the  law  forbidding  the  sale  of  fermented  1^- 
uon  ca  Sunday. 

Apwttl  from  St.  Lonls  drcnit  court. 

Petltloii  for  mandamus  by  the  State  ex  ret  James  H.  Vear  and  others 
i^nst  David  R.  Francis  and  others.  The  writ  was  granted  lin  the  lower 
court*  and  defendants  appeal. 

*  An  act  which  provides  that  any  county  or  town  or  dty  of  a  certain  class  may,  by  a 
malority  vote,  put  such  county,  city,  or  town  under  Its  operation,  is  not  a  delegation  of 
legislative  power.  State  v.  Pond,  (Mo.)  S  S.  W.  Rep.  469;  State  v.  Diatrlot  Court, 
(Unn.)  23  M.  W.  Rep.  626-,  nor  a  law  conferring  authority  upon  a  muoiolpaUty,  to  be 
exercised  at  its  discretion,  City  v.HUIis,  (Iowa,)  8  N.  W.Rep.  638;  nor  a  law  which  sub- 
mite  to  the  popular  vote  merely  the  question  as  to  whether  or  not,  in  any  given  locality, 
UvtorlloeiueashaU  be  granted.  Savage  V.  Com.,  (Va.)  »  8.  K.  R«vk  508. 
y.8s.w.zu>.l — 1 
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Zeventt  Be%  for  appellaDts.  BoyU,  AdamM  S  XeKHghan  an^  ^>  2*.  Kent, 
for  respondents. 

BHERWOODt  J.  The  cause  comes  here  on  the  appeal  of  those  who  were  r&- 
spondeuts  in  tiie  drcuit  court;  that  court  having  awarded  against  them  a  per- 
emptory writ.  The  only  ground  upon  which  this  court  can  take  jurisdlctioD 
of  this  cause  is  the  fact  ttmt  a  constitutional  qnestfon  Is  lnv<dv«d  therein;  but 
tills  being  the  case  carries  with  it.  under  recent  constitutional  amendments, 
the  necessity  of  and  the  Jurisdiction  for  determining  the  whole  case. 

1.  Before  going  into  the  merits  of  the  case,  however,  a  preliminary  quea- 
tion  must  first  be  determined.  It  is  this:  whether  the  relators,  being  merely 
private  citizens,  are  proper  parties  to  this  proceeding.  In  State  v.  Hoblit' 
zellSf  85  Mo.  620,  it  was  ruled  tliat  the  relator,  being  a  contestant  for  an  ofllce. 
bad  a  right  to  have  an  inspection  of  the  poll-books  relating  to  his  election ;  but 
in  the  minority  opinion  it  was  declared  that  wbere  a  public  right  is  involved, 
and  the  object  is  to  enforce  a  public  duty,  the  people  are  r^arded  as  the  real 
party,  and  in  snoh  case  the  relator  need  not  show  any  l^al  or  special  interast 
in  the  result  The  fact  that  he  is  a  citizen,  and  as  such  interested  In  the  exe- 
cution of  the  laws,  is  the  sesame  which  unlocks  the  gates  of  mandatory  au- 
thority whenever  an  officer  whose  functions  are  merely  ministerial  refuses  to 
perform  his  office,  and  thereby  causes  detriment  to  the  public  interest.  In 
the  subsequent  case  of  State  v.  Hailroad  Co.t  86  Mo.  IS.  the  position  of  the 
minority  was  fully  Indorsed,  some  of  the  same  authorities  being  cited  in  its 
support.  The  great  weight  of  judicial  decision  supports  this  view.  This  point 
must  therefore  be  ruled  in  favor  of  the  relaton. 

2.  The  act  of  1857,  now  to  be  considered,  Is  entitled  "An  act  confirming 
certain  powers  to  the  citizens  of  St  Louis  county,"  and  la  as  followa:  "Be 
it  enacted  by  the  general  assemby  of  the  state  of  Missouri,  as  follows:  Sec- 
tion 1.  That  the  corporate  autborltiee  of  the  different  cities  in  the  county  of 
St.  Louis  shall  have  the  power,  whenever  a  majority  of  the  legal  voters  of  the 
respective  cities  in  said  county  authorize  them  so  to  do,  to  grant  permission 
for  opening  of  any  establiahment  or  establishments  within  the  corporate  lim- 
its of  said  cities  for  the  sale  of  refreshments  uf  any  kind  (distilled  liquors  ex- 
cepted) on  any  day  In  the  week.  Sec.  2.  Any  person,  who  shall  on  a  Sunday 
sell  or  offer  for  sale,  within  the  corporate  limits  of  said  cities,  any  distilled 
liquors,  or  any  composition  of  which  distilled  liquors  form  a  part,  shall  be  pun- 
ished by  a  fltie  uf  not  less  than  ten  nor  more  than  fifty  dollars.  Sec.  3.  The 
provisions  of  the  first  section  of  this  act  shall  not  be  construed  as  authorizing 
the  sale  of  ardent  spirits  on  any  day  mentioned,  except  as  now  by  law  al- 
lowed. Sec.  4.  All  acts  and  parts  of  acts  coufiicting  with  the  provisions  of 
this  act  are  hereby  repealed.  This  act  to  take  effect  from  its  passage.  Ap* 
proved  March  4,  1857."   Laws  1856-57,  p.  673. 

It  is  claimed  that  this  act  is  unconstitutional,  as  being  a  delegation  of  l^s- 
lative  power.  This  contention  cannot  prevail,  for  the  reason  that  the  power 
which  the  legislature  confers  upon  municipal  corporations  when  granting 
them  charters,  with  authority  to  pass  ordinances,  eto.,  for  local  self-govern- 
ment, has  never  been  considered  a  delegation  of  legislative  power,  and  does 
not  make  an  exception  to  the  rule  that  such  legislative  power,  conferred  upon 
the  general  assembly,  Is  to  be  exercised  by  that  body  alone,  and  not  to  be  del- 
egated to  others.  StaU  v.  Field,  17  Mo.  529;  1  DiU.  Mun.  Corp.  8  308,  and 
cases  cited;  Meioalfy.  City,  11  Mo.  103.  And  whenever  the  legislature  has 
the  power  originally  to  confer  upon  a  municipality  authority  to  enact  ordi- 
nances and  by-laws,  such  power  embraces  within  its  scope  the  right  by  subse- 
quent legislation  to  enlarge  the  chartered  powers  of  a  municipallLy,  by  enact- 
ments similar  to  those  speciOed  in  the  act  under  consideration,  and  to  prescribe 
the  methods  in  which  such  additional  powers  ahalt  be  exercised.  The  power 
being  conceded,  the  mere  method  of  its  exercise  becomes  immaterial.  State 
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T.  Cooke,  24  Minn.  247;  State  v.  IToyes,  30  Fost.  (N.  H.)  279;  Com.  v.  Ben- 
nett, 108  Mass.  27.  Of  course,  these  remarks  are  subject  to  those  restrictions 
contained  in  the  organic  law  forbidding  the  legislature  to  pass  "  local  or  special 
laws,"  "regulating  thn  arTairs  of  counties,  cities,"  etc..  or  "inoorporating 
cities,"  etc.,  or  "changing  their  charters."  But,  at  the  time  the  act  of  1857 
was  passed,  there  were  no  such  constitutional  prohibitions  in  existence, — no 
sncli  limitations  on  the  free  exercise  of  legislative  power.  It  follows  from  the 
premises  that  the  law  in  question  is  not  obnoxious  to  any  constitutional  ob< 
jection.  It  is  proper  to  add  here  that  no  discussion  of  the  constitutionality  of 
that  law  has  ever  occurred  in  this  court.  In  State  v.  Winkelmeier,  35  Mo. 
lOS.  any  expression  of  opinion  on  the  subject  was  expressly  refused,  and  i» 
the  subsequent  case  of  State  t.  Binder,  38  Mo.  450,  notice  was  taken  of  such 
refusal  in  the  former  case,  bat  stiU  no  judicial  atteranoe  was  made  concern- 
ing Uie  matter. 

8.  The  next  point  to  be  determined  is  whether  the  ordinance  passed  In  pur- 
snance  of  the  law  jnst  discussed,  and  known  as  ordinance  Hfo.  4137,  was 
adopted  the  requisite  number  of  votes.  That  ordinance,  passed  M&rch  26* 
1858,  is  as  follows:  "Be  it  ordained  by  the  city  council  of  the  city  of  St 
Louis:  Section  1.  That  on  the  first  Uondi^  in  April  next*  at  an  election  to  be 
held  in  St.  Lonis  on  that  day,  the  legal  voters  of  the  city  <tf  St.  Louis  shall 
and  may  determine,  a  vote,  the  question  whether  the  cltj  of  St.  Z<ouis  shall 
or  may  grant  permission  for  the  opening  of  any  establishmf»it  or  establish- 
ments, within  the  corporate  limits  of  said  city,  for  the  sale  of  refoeahments  of 
any  kind,  (distilled  liquors  excepted,)  on  any  day  of  the  week,  in  accordance 
with  the  pTOTlsions  of  an  act  of  the  general  assembly  of  the  state  of  Missouri, 
entitled  ■  An  act  confirming  certain  powers  upon  the  citizens  of  St.  Loula 
county.*  approved  March  4.  1857.  Sec.  2.  That  such  votes  shall  be  by  ballot, 
and  stuUl  be  in  the  following  form,  viz:  *For  sale  of  refreshments,'  and 
■Against  sale  of  refreshments.'  Sec.  8.  The  mayor  of  the  city  shall,  by  proc- 
lamaUon,  notify  the  voters  of  the  city  of  St.  Louis  of  the  taking  (rf  such 
vote  in  the  same  manner  as  he  notifies  them  of  the  election  of  city  officers." 

The  rnle  established  in  State  t.  WinJcelmeier,  supra^  is  this:  Tbi^  when, 
tty  law,  a  vote  is  required  or  permitted  to  be  tidcen,  and  a  majority  of  the  le< 
ffH  voters  is  mentioned  In  such  law  as  being  necessary  to  carry  the  proposed 
measure,  that  such  majority  must  lie  a  majority  of  all  the  legal  voters  enti- 
tled to  vote  at  such  election,  and  not  a  mere  majority  of  those  voting  thereat. 
This  rol^  thus  laid  down,  has  since  become  firmly  established  in  the  juris- 
prudence of  this  state.  State  v.  auttei:fieia,  54  Mo.  392;  State  v.  Brae^fleldt 
67  Mo.  831 ;  State  v.  iToyor,  73  Mo.  435.  The  case  of  State  v.  Sinder,  supra, 
ts  based  npon  its  own  peculiar  facts,  and  is  not,  perhaps  to  be  regarded  as 
shaking  the  authority  of  Winkelmeier*s  Case,  or  of  the  other  cases  cited. 
And,  even  were  it  to  be  so  regarded,  the  well-settled  rule  laid  down  in  the 
latter  cases  referred  to  would  still  be  followed  as  better,  safer,  and  more  sound. 
In  Wink^meier's  Case  the  returns  of  the  election,  held  In  conformity  to  the  or- 
dinance mentioned,  showed  that  at  such  election  "that  more  than  thirteen 
thousand  voters  participated  In  that  election,  and  that  only'five  thousand  and 
tliirty.five  persons  voted  in  favor  of  giving  to  the  city  authority  to  grant  per- 
mission to  open  establishments  for  the  sale  of  refreshments  on  Sunday,  and 
two  thousand  and  one  persons  voted  against  it."  This  quotation  is  made 
from  the  opinion  of  the  court  in  that  case,  where  it  was  ruled,  upon  the  basis 
fact  thus  presented,  that  the  vote  of  five  thousand  out  of  thirteen  thou- 
sand voters  was  not  the  vote  of  a  majority;  that  no  authority  was  given  to  the 
city,  under  the  act  quoted,  to  grant  the  permission;  and  that,  therefore,  it 
was  unnecessary  to  examine  whether  the  corporate  authorities  of  the  city  at- 
tempted to  grant  such  permission,  as  any  such  grant  would  be  void.  On  the 
other  hand,  in  Binder's  Case  a  duly-certified  copy  of  the  returns  of  the  same 
election  was  given  in  evidence,  by  which  it  appeared  "  that  the^whole^imi- 
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ber  of  votes  castat  said  election  waa  seven  thousand  and  eightj-flve,  of  which 
Ave  thousand  and  fifty-one  were  given  in  the  affirmative,  and  two  ttaoasand 
and  thirty-four  in  the  negative  of  the  proposition."  And  upon  this  basis  of 
fact  it  was  held  that  the  permission  contemplated  by  tlie  law  of  1857.  and  by 
ordinance  4137,  had  been  sanctioned  by  the  requisite  vote.  In  the  present  in- 
stance all  embarrassment  as  to  the  vote  cast  at  that  particular  time  is  removed 
by  reason  of  the  following  passage  in  the  return  of  the  respondents:  "These 
respondents  admit,  as  set  out  in  said  writ,  that  the  then  mayor  of  the  city  of 

St.  Louis,  on  the  ■  day  of  March,  1858,  issued  a  proclamation  for  an 

election  of  city  officers  to  be  held  on  the  5th  day  of  April,  1858,  and  also  to 
vote  to  authorize  the  corporate  authorities  of  said  city  to  grant  permission  for 
Che  sale  of  refreshments  In  said  city  on  the  first  day  of  the  week,  commonly 
called  Sunday,  as  provided  in  said  act  of  1857,  and  said  ordinance  4137;  and 
that,  at  said  election,  there  were  cast  for  mayor  of  said  city  13,021  votes,  and 
for  authorizing  the  said  corporate  authorities  of  said  city  to  grant  permission 
for  the  sale  of  refreshments  as  apecitied  in  said  act  of  1857,  5,051  votes,  and 
against  it  2.034  votes;  but  these  respondents  deny,  as  set  out  in  said  writ,  that 
no  authority  was  given  by  said  vote  to  said  corporate  authorities  to  grant 
said  permission.  On  the  contrary,  these  respondents  aver  that,  under  the 
law  of  the  land,  it  was  only  necessary  to  confer  said  authority  that  a  major- 
ity of  those  voting  at  said  election  on  said  proposition  referred  to  in  said  or- 
dinance 4137  should  vote  to  authorize  said  corporate  authorities  to  grant  said 
permission,  and  it  was  not  necessary,  as  claimed  or  suggested  In  said  writ, 
that  a  majority  of  all  those  voting  at  said  election  should  vote  for  the  grant- 
ing of  said  permission."  Theseadmittedfacts  bringtbis  case  within  the  prin- 
ciple of  the  rule  heretofore  announced,  and  demonstrate  that  the  corporate  au- 
thorities of  the  city  were  never  granted  authority  to  pass  any  ordinance  per- 
mitting the  sale  of  fermented  liquors  on  Sunday,  and  render  needless  any 
investigation  as  to  the  validity  of  any  sulssequent  ordinance  of  the  city  per- 
mitting that  to  l>e  done  which  bad  not  been  authorized  to  be  done  by  the  pre- 
requisite majority  vote.  No  discussion,  therefore,  will  be  entered  upon  rela- 
tive to  whether  certain  void  ordinances,  passed  under  the  forms  of  law,  but 
without  any  legal  validity,  were  repealed  or  superseded  by  subsequent  ordi- 
nances or  revisions. 

4.  The  act  of  March  4,  1857.  was  merely  provisional  in  its  character.  It 
did  not  directly  repeal,  nor  was  it  intended  to  repeal,  the  law  which  forbade 
the  sale  of  fermented  liquors  on  Sunday,  and  so  this  point  has  been  heretofore 
ruled.  State  v.  Winkelmeier,  and  State  v.  Binder,  supra.  This  is  easily 
proven :  For,  If  the  fourth  section  of  that  act  accomplished  the  repeal  of  the 
statute  forbidding  the  sale  of  fermented  liquors  on  Sunday  in  the  cities  of  St. 
Louis  county,  then  no  necessity  existed  for  the  permission  to  the  city  council 
to  do,  upon  a  majority  vote  taken,  what  had  already  been  done  by  the  fouith  sec- 
tion of  the  law  itself.  This  case  is  therefore  freed  from  all  necessity  for  inves- 
tigating questions  relating  to  the  repeal  of  one  law,  and  of  the  revival  of  the 
former  law  in  consequence  of  such  repeal,  since,  in  the  view  already  taken, 
no  such  question  arises  upon  this  recurd,  as,  in  accordance  with  that  view, 
the  Sunday  law  in  force  when  the  law  of  1857  was  p:issed,  remains  still  In 
force  in  the  city  of  St.  Louis,  so  far  as  concerns  any  action  by  the  municipal 
authorities  under  that  law,  for  the  reason  that  the  cuuUitions  pointed  out  in 
the  first  spction  of  the  act  of  1857  were  not  performed.  If  this  conclusion  he 
correct,  then  It  is  wholly  immaterial  what  force,  effect,  or  operation  be  given 
to  the  Downing  law  of  1883i  or  the  ftct  passed  March  25,  1887,  which  re- 
peals the  Uw  of  1857. 

6.  And  this  conclusion  is  not  in  the  least  affected  by  the  provisions  of  the 
charter  of  1876,  pleaded  In  the  return  of  the  respondents,  as  authorizing  the 
municipal  assembly  of  the  city  to  r^ulate  saloons,  beer-houses,  tippling-houses, 
dram-shops,  etc.,  as  no  ordinance  was  passed  pursuant  tosuohjtrovisions.  If 
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aueh  an  ordinance  had  been  passed  prior  or  subsequently  to  tlie  act  of  1883, 
there  ml^bt  possibly  be  ground  to  consider  whether  the  rule  laid  down  in 
State  V.  ClarJce,  54  Mo.  17;  State  v.  2)e  Bar,  58  Mo.  395,  cited  by  respondents, 
would  oontrol  intliis  cuse  or  not.  Schweitzer  v.  City  of  Liberty,  82  Mo.  309, 
and  casPB  cited.  As  the  record  stands,  there  is  no  room  for  discussion  or  de- 
termination of  the  point. 

6.  This  conclusion  brings  to  view  the  only  remaining  question  requisite  to 
be  discussed,  which  is  whether  mandamtu  fs  the  appropriate  remedy  to  in- 
Toke  in  the  case  at  bar.  In  discussing  this  point,  it  is  proper  to  quote  the 
language  of  the  peremptory  writ,  showing  just  what  it  requires  the  respond- 
ents to  do  in  the  premises.  It  is  as  follows:  "Whereupon  it  Is  by  the  court 
considered  and  adjudged  that  a  peremptory  mandamtis  be  issued  to  the  said 
respondents,  directing  and  commanding  them  that  they  do  enforce,  within  the 
limits  of  the  city  of  St.  Louis,  the  laws  of  the  state  of  Missouri  with  reference 
to  the  prohibition  of  the  sale  of  wine  and  beer,  the  same  being  fermented 
liquors,  by  licensed  dram-shop  keepers,  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  and  that  they,  the  said  respondents,  cause  to  be  arrested 
and  prosecuted  for  the  violation  of  said  laws,  on  the  10th  day  of  July,  181^7, 
the  same  being  the  first  day  of  the  week,  commoaly  called  Sunday,  the  fol- 
lowing named  persons:  'William  Kessler,  James  Sweeney,  Frank  Mahon,  and 
Joseph  Schneider.  And.  further,  that  said  respondents  do  make  all  needful 
and  proper  orders  and  directions  to  the  police  force  of  said  city  to  prevent, 
witbin  the  said  city  of  St.  Louis,  the  violation  of  said  laws  by  licensed  dram* 
shop  keepers  in  the  sale  of  wine  and  beer  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  and  that  they  do  direct  and  order  the  arrest  of  all  such 
offenders.  And,  further,  that  they,  the  said  respondents,  shall  vacate  their 
eertain  order  heretofore,  to-wit,  on  the  8th  day  at  July,  1887,  made  by  them, 
directing  the  chief  of  police  of  said  city  not  to  interfere  with  the  sale  of  wine 
or  beer  on  the  first  day  of  the  week,  commonly  called  Sunday. "  The  duties  of 
the  respondents  are  thus  set  forth  In  the  alternative  writ:  "They  shall,  at  all 
times  of  the  day  and  night,  within  the  boundaries  of  the  dty  of  St.  Louis,  as 
well  on  water  as  on  land,  preserve  the  public  peace;  prevent  crime,  and  arrest 
offenders;  protect  the  rights  of  persons  and  property;  guard  the  public  health; 
prtserve  order  at  every  public  election,  at  all  public  meetings  and  places,  and 
on  all  public  oecMsions;  prevent  and  remove  nuisances  on  all  sti-eets,  high- 
ways, waters,  and  other  places ;  provide  a  proper  police  force  at  every  fire  for 
the  protection  of  firenif  n  and  propei-ty ;  protect  emigrants  and  travelers  at 
steam-boat  landings  and  railway  stations;  see  that  all  laws  rehitlng  to  elec- 
tions and  the  observance  of  Sunday,  and  regulating  pawnbrokers,  gamblers, 
intemperance,  lotteries  and  lottery  policies,  vagrants,  disorderly  persons,  and 
the  public  heslth,  are  enforced;  that,  to  enable  the  said  board  to  peilorni  the 
dnties  imposed  upon  them,  they  are  authorized  and  required  to  appoint,  en- 
roll, and  employ  a  permanent  police  force  tor  the  city  of  St.  Louis,  and  to 
equip  and  arm  the  same  as  they  may  Judge  necessary;  that  provision  is  made 
by  law  for  a  chief  of  {xilice  and  subordinates,  under  the  entire  control  of  said 
board  of  police  commissioners;  that  saUl  board  of  commtsslcmprs  are  also  re- 
quired to  divide  the  city  into  the  needful  nnmber  of  police  districts,  and  pro- 
vide each  of  said  districts  with  a  station-house,  with  all  things  and  attendants 
required  forthe  same,  and  all  such  accommodations  as  may  be  required  for  the 
use  of  the  police.  It  is  also  further  provided  by  law  that,  if  the  said  board 
shall  deem  it  necessary,  they  shall  have  authority  to  call  out  such  of  the  mll- 
Itory  force  lawfully  organized  or  existing  in  said  city,  or  as  they  may  see  fit,  to 
aid  them  in  preventing  threatened  disorder  or  opposition  to  the  laws,  or  in  sup- 
pressing Insurrection,  riot  and  disorder,  at  all  times.  It  Is  also  provided  that 
whenever  the  exigency  or  circumstances  may,  in  their  judgmeht,  warrant  it, 
mSA  board  shall  have  the  power  to  assume  the  control  and  command  of  all  the 
eooBerraton  of  tiie  peaoe  of  the  city  of  St.  Louis,  whether  sheriff,  oonstable, 
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polloeman,  or  others;  and  th^  sImU  act  undw  the  oniers  ot  eatd  board,  and 
not  otherwise.**  In  the  extensive  range  of  duties  thus  laid  out  by  the  provis- 
ions ot  the  charter  for  the  respondents  to  perform.  It  seems  very  ^atn  uiat  el- 
ements of  discretion  enter  into  the  performance  ot  some  trf  them;  and,  when- 
ever  this  is  the  case*  the  rule  is  that,  while  the  mandatory  authority  will  be 
used  to  put  public  officers  in  motion,  yet  it  will  not  dictate  the  terms  in  which 
such  discretion  Is  to  be  exercised.  Btaie  t.  Gregory*  83  Mo.  123;  High.  Extr. 
Bem.  g§  24.  43.  44,  and  cases  cited.  In  regard  to  the  duties  of  respondents 
respecting  the  observance  of  Sunday,  this  element  (tf  discretion  is  very  nutioe- 
ahle.  They  are  to  "see  that  all  laws  relating  to  the  observance  of  Suudayare 
enforced."  How  is  this  purpose  to  be  accomplished?  It  may  be  done  in  a 
variety  of  wa^, — either  by  a  direct  arrest  ot.  the  offender,  or  by  closing  a  saloon 
if  kept  open  on  Sunday,  if  that  Is  the  nature  of  the  offense;  or  by  setting  on 
foot  other  suitable  criminal  proceedings,  and  by  warrant  or  by  a  aummous  a 
person  may  be  brought  before  the  court  of  criminal  correction  to  answer  for 
any  misdemeanor.  2  Rev.  St.  p.  1514.  g  19.  In  order  that  a  writ  of  mandcL- 
mas  may  issue, — It  being  an  extraorcUoary  remedy,  —two  prerequisites  must 
mist.  Itmustappear — Firat,  that  the  relator  has  aclearle^  right  tuthe  per- 
formance of  a  particular  actorduty;  and,  HOi/nd.that  the  Uw  affords  no  other 
adequate  or  8]»ciflc  remedy  to  secure  the  enforcement  of  the  right  and  the 
performance  of  the  duty  which  it  is  sought  to  coerce.  High,  JBxtr.  Bem.  § 
10.  In  the  case  at  bar  It  will  be  observed  that  the  peremptory  writ,  not  confin- 
ing itself  to  the  performance  of  a  particular  act.  commands  that  several  par- 
ticular acts  be  done  by  respondents,  among  them  that  four  persons  be  arrested 
and  prosecuted  for  past  offenses,  and  that  a  particular  order  made  by  respond- 
ents, directing  the  chief  of  police  not  to  interfere  with  the  sale  of  wine  or  beer 
on  the  first  day  of  the  week,  commonly  called  Sunday,  be  vacated.  In  addi- 
tion to  these  particular  acts,  the  writ  commands  the  performance  of  several 
acts  in  general.  It  Is  needless  to  say  that  there  is  no  warrant  for  a  peremp* 
tory  writ  so  broad  In  Its  terms  and  so  various  in  its  commands.  Again,  on 
the  mere  admission  of  the  respondents  that  four  citizens  have  done  certain 
acts,  the  latter  are  to  be  arrested  and  prosecuted  without  affidavit  and  without 
warrant.  This  is  further,  it  seems  to  me,  than  the  mandatory  authority  of  a 
court  extends.  Indeed,  I  have  found  no  precedent  for  a  mandamus  for  the 
ari'ost  of  any  one.  It  is  the  duty  of  a  sheriff,  as  a  conservator  of  the  peace,  to 
cause  all  offenders  against  law  in  his  view  to  enter  into  recognizance  with  surety 
tokeep  the  peace,  etc.  1  Rev.  St.  §3889.  It  is  also  his  duty  to  quell  and  suppress 
assaults  and  batteries,  riots,  affrays,  and  insurrections ;  to  appreliend  and  com- 
mit to  jail  all  felons  and  traitors,  and  execute  all  process  directed  to  him  by 
legal  authority.  Id.  g  3891.  And  yet  itis  believed  that  no  instance  can  be 
found  where  a  mandamus  has  issued  commaudlng  a  sheriff  to  quell  a  riot  or 
to  arrest  a  criminal.  The  fact  that  no  such  precedent  can  be  found  argues 
very  strongly  against  the  exercise  of  such  authority.  It  is  very  easy  to  see 
that,  if  the  process  of  mandamus  could  be  employed  i  n  this  ordinary  way,  that 
extraordinary  writ  would  soon  descend  from  its  high  plane,  and  become  very 
commonplace.  Bat,  notwithstanding  what  has  been  said,  it  does  not  thence 
follow  that  relators  are  not  entitled  to  any  redress  in  this  proceeding.  And  it 
dues  not  follow,  because  the  respondents  have  some  margin  of  discretion  in 
the  performance  of  their  duty  in  respect  to  all  laws  relating  to  the  observance 
of  Sunday,  that,  therefore,  they  are  at  liberty  to  ref  iisu  to  take  any  action  in 
the  premises,  and  to  foreclose  themselves  or  their  subordinates  from  the  per- 
formance of  an  obvious  duty,  as  was  attempted  in  the  order  aforesaid.  In  so 
far  as  that  particular  fxrder  is  ooucemed,  the  relators  are  enUtled  to  the  rem- 
edy they  seek. 

The  judgment  will  be  reversed,  and  the  cause  remanded,  with  directions  to 
allow  suitable  amendments  to  be  made  in  the  altemativeand  peremptory  writs. 
In  conformity  with  this  opinion.  High,  Extr.  Bem.  g  519;  1  Bev.  St.  g  3585; 
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Behool'^trtct  t.  Xandor&ou^A,  80  Mo.  190.  When  such  amendments  have 
been  made»  the  circuit  court  will  Issue  its  peremptorj  writ*  commanding  that 
reepondents  vacate  tbe  order  heretofore  mentioned. 

Bat,  J.f  absent.   The  oUiar  judges  conoar. 

Hosesom,  G.  J.,  (oonourring,)  I  concur  in  the  above  opinion,  not  on|7  for 
the  reason  that,  under  the  tacts  stated  in  regard  to  the  vote  taken  in  1868  aa 
to  wbether  the  sale  of  fermented  liquors  on  Sunday  should  be  permitted  in  Uie 
dty  of  St.  Louis,  such  vote  did  not  authorize  the  paasf^  of  tbe  ordinance  in 

tuestion, — and  this  was  expressly  so  held  in  the  case  of  StaU  v.  Winkelfoeigr, 
5  Mo.  103; — but  for  the  additional  reason  that,  inasmuch  as  Uie  Downing 
law  contains  a  provision  expressly  repealing  all  acts  or  parts  of  acts  inconsis- 
tent with  it,  and  the  act  of  1857  being  repugnant  to  and  irreconcilaUy  incon- 
sistent with  the  Downing  law,  is  by  necessary  implication  repealed.  But 
whatever  doubts,  if  any,  might  exist  as  to  the  correeUiess  of  tbe  position  last 
stated,  such  doubts  are  entirely  removed  by  the  act  of  1887,  wUdi  In  express 
terms  repeals  said  act  of  1857. 

Black,  J. ,  (concurring.)  In  the  view  I  take  of  this  case,  it  Is  unnecessary 
to  express  any  opinion  upon  tbe  quatlon  whether  the  vote  taken  under  the 
act  of  1857  gave  the  corporate  authorities  of  St  t<oulS  power  to  pass  ordi- 
nance No.  ^W69,  or  any  wdinance  on  the  subject.  Z  am  satisfied  Uie  legisla- 
ture intended  by  the  act  of  March  24,  1883,  to  make  the  dramshop  law  apply 
to  all  cities  in  the  st^,  St.  Louis  not  excepted,  and  that  tbe  repealing  secUon 
accomplished  that  purpose.  This  being  so.  the  act  ot  1857  was  thereby  re- 
pealed, and  tbe  dram-shop  law,  as  am«ided  by  the  act  of  1883,  became  the  law 
in  St.  Louis,  as  elsewhere  thronghout  the  state.  With  this  conclusion,  I  agree 
as  to  what  is  said  in  the  opinion  Just  filed  in  respect  of  the  remedy  by  the  writ 
(rf  mandainu*. 


State  v.  Dowd  et  al. 

(Supreme  Cou/rt  of  Afi««ouri.  Uay  7, 1888.) 
Paus  Futbhsxb— iNsicniKNT— SuFFiciBscT— Rst.  St.  Mo.  %  1661. 

Under  Rev.  St.  Mo.  !  1561,  providing  that  a  person  who,  with  intent  to  defraud, 
shall  obtain  the  property  of  another  by  means  of  deception,  shall  be  Kuilty  of  a  fel- 
ony, an  iDdictment,  charging  that  a  deed  belonging  to  cerUtin  parties  was  fraud- 
ulently obtained  from  them  by  the  aocused,  yet  alleging  that  such  parties  had  exa- 
cated  and  delivered  the  deed  toa  third  person,  fails  tostateacause  of  action  against 
the  accused,  as  the  deed  is  the  property  of  the  third  person  and  he  alone  can  be  de- 
frauded. , 

Error  to  circuit  court,  Fhelps  county;  C.  C.  Bland,  Judge. 

F.  £.  Dowd,  John  St.  Elmer,  and  Arthur  Corse  were  indicted  for  obtain- 
ing goods  under  false  pretenses.  The  indictment  was  quashed  on  motion  of 
defendants,  and  the  stute  brings  error. 

AUy.  Qen.  B.  &.  Boanst  for  plaintiff  in  error.  J.  F,  Parker,  for  defend- 
ants in  error. 

Shbbvood,  J.   The  indictment  in  this  case  is  as  follows: 
"State  of  Missouri,  County  of  Phelps. 
"/»  tJie  Circuit  Court,  February  Term,  188a 
"The  grand  juron  for  the  state  of  Missouri,  summoned  from  the  body  of 
Phelps  county,  .impaneled,  charged,  and  sworn,  upon  tbeir  oaths  present 
that  F.  £.  Dowd,  John  St  Elmer,  Arthur  Corse,  late  of  the  county  aforesaid, 
on  tbe  19tb  day  of  July,  1887,  at  the  county  of  Fhelps  and  state  aforesaid,  did 
felonioualy  and  designedly,  with  latent  to  cheat  and  defraud  Minnie  Lupberr 
gar  and  her  husbandt  Wllbelm  Lupberger,  obtain  a  general  warranty  deed  of 
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and  from  the  said  Minnie  Lupberger  and  TTilhelm  Lupberger,  dated  on  the 
15th  day  of  July,  1887,  executed,  signed,  sealed,  acknowledged,  and  delivered 
in  due  form  and  manner  of  law,  on  the  19th  day  of  July,  1887,  whereby  the 
said  deed  purports  to  convey,  in  consideration  of  the  sum  of  three  hundred 
dollars  to  them,  the  said  Minnie  Lupberger  and  Wilhelm  Lupberger,  paid  by 
Ludwig  Gebhart,  all  the  r^ght,  interest,  and  title  of  the  said  Minnie  and  Wil- 
helm Lupberger  unto  the  said  Ludwig  Gebhart,  and  to  his  hetrs  and  assigns, 
forever;  and  covenanted  to  warrant  and  defend  of  and  to  the  following  de- 
scribed real  estate:  The  south  half  of  the  south-east  quarter  section  thirty- 
four,  township  thirty-eight,  range  seven,  situate  in  Phelps  county,  state  of 
Missouri,  (said  deed  and  real  estate  are  of  the  value  of  fifteen  hundred  dol- 
lars, the  property  of  the  said  Minnie  Lupberger  and  Wilhelm  Lupberger,)— 
with  the  intent  them  then  and  there  to  cheat  and  defraud  by  means  and  by 
use  of  a  cheat,  and  a  fraud,  and  a  false  and  fraudulent  representation,  and  a 
false  pretense,  and  a  false  and  bogus  check  and  instrument,  with  the  intent 
them,  the  said  Minnie  Lupberger  and  Wilhelm  Lupberger,  then  and  there  fe- 
loniously to  cheat  and  defraud,  contrary  to  the  form  of  the  state  in  such-  case 
made  and  provided,  against  the  peace  and  dignity  of  the  state.  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present  that  Arthur  Corse, 
before  the  said  felony  was  committed  in  form  and  manner  aforesaid,  did  felo- 
niously incite,  move,  procure,  aid,  and  counsel,  hire,  command  the  said  F.  E. 
Dowd,  John  St.  Elmer,  to  do  and  feloniously  commit  the  aforesaid  offense,  in 
manner  and  form  aforesaid,  against  the  peace  and  dignity  of  the  state. 

"J.  B.  Harrison,  Prosecuting  Attorney." 

This  Indictment,  on  motion  of  defendants,  was  quashed  1^  the  court,  and 
from  the  Judgment  thereupon  rendered  the  state  comes  to  this  court  on  writ 
of  error.  S^ion  1S61,  upon  which  the  indictment  is  supposably  drawn,  is 
as  follows:  "Every  person  who,  with  Intent  to  cheat  and  defraud,  shall  ob- 
tain, or  attempt  to  obtain,  from  any  other  person  or  persons,  any  money,  prop- 
erty, or  valuable  thing  whatever,  bymeansoruseof  any  trick  or  deception,  or 
false  and  Craudalent  representation  or  statement  or  pretense,  *  *  *  or 
by  means  or  by  use  of  any  folse  or  bogus  check,  or  by  any  othw  written  or 
printed  or  engraved  instrument,  *  *  *  shall  be  deemed  guilty  of  a 
felony."  etc.  The  section  In  question  further  provides  that  "in  every  indict- 
ment under  this  section  It  shall  be  deemed  and  held  a  sufficient  description  of 
the  offense  to  charge  that  the  accused  did,  on  ,  unlawfully  and  feloni- 
ously, obtain  or  attempt  to  obtain,  (as  the  case  may  be,)  from  A.  B.  (here  in- 
sert the  name  of  the  person  defrauded)  his  or-  her  money  or  property,  by 
means  and  by  use  of  a  cheat,  or  fraud,  or  trick,  or  deception,  or  false  aud 
fmudulent  representation  or  statement,  or  false  pretense,"  etc.  .  It  will  be 
noticed  that  the  lndlctment*does  not  follow  the  language  of  the  statute,  nor 
is  It  good  under  section  1335,  which  the  pleader  seems  iSso  to  have  had  in  his 
mind.  The  indictment  charges  that  the  deed  was  the  property  of  Minnie 
Lupberger  and  her  husband,  and.yet  distinctly  alleges  that  the  deed  made  by 
them  was  "executed,  signed,  sealed,  acknowledged,  and  delivered,  in  due 
f<mn  and  manner  of  law,  on  the  19th  day  of  July,  1887."  If  the  deed  was 
delivered,  as  stated,  then  it  ceased  to  be  the  pn^rty  of  Minnie  Lupberger 
and  ber  husband  when  so  delivered,  and  so  it  was  impc^sible  to  have  defrauded 
them  by  reason  of  obtaining  what  was  the  property  of  another.  After  a  long 
htatua  the  pleader  begins  again,  **  with  intent  them  then  and  there  to  cheat 
and  defraud  1^ means,"  et&,  but  does  not  state  who  had  that  intent.  It  is 
unnecessary  to  discuss  the  nondescript  instrument  any  further.  The  judg- 
ment of  the  circuit  court  was  dearljr  right,  and  It  Is  hereby  affirmed. 

All  concur. 

Bay,  J.  absent. 
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LOHHAN  V.  Stockb  et  cU. 
(Supreme  Cottrt  of  Miaaouri.   Hay  7, 1888.) 
1.  Frauduusmt  Contktancbs—Action  to  Sbt  Aside — ^Proof  of  Prato. 

In  an  action  to  set  aside  a  deed  of  trost  as  in  fraud  of  creditors,  and  fmr  want  of 
oonslderatlon,  it  appeared  that  at  the  date  of  the  deed  the  grantor  was  InaolTent; 
iSuA  the  date  of  the  acknowledgment  and  rerord  traa  a  year  after  the  date  of  the 
deied,  and  only  a  tew  days  prior  to  the  judgment  nnder  which  plalntlit  claimed ; 
that  the  Qotarr  had  been  requested  to  date  the  acknowledgment  back  to  the  date 
of  the  deed;  toat^e  person  attempted  to  be  secured  was  worth  less  than  one-flf- 
teenth  the  amount  secured  to  him;  and  that  defendants  testimony  was  evasive 
and  contradictory.  Held  soffldent  evidence  to  support  a  Judgment  setting  aside 
such  deed. 

S.  ExBconox— AoAiHfrr  Real  Estati  m  Anothib  Cocittt— Notiob  to  DssToa. 

Rev.  St.  -Mo.  I  2SS\ ,  whwh  requires  notice  to  he  given  to  defendant  when  his  real 
estate,  situated  In  adlfferent  county  from  that  in  which  defendant  resides,  is  sought 
to  be  sold  under  an  execution,  does  not  apply  where  the  judgment  was  rendered, 
and  the  execution  issued,  In  the  county  where  the  land  is  situated. 

8.  Etidsrcb  —  I>BPoemoiis  nr  Tobmu  Bdit— Wbut  amwiw"""  nr  8inui)0Bira 
Suit. 

Depositions  taken  In  a  prior  suit,  and  reflled  In  a  subsequent  suit  between  the 
same  parties,  InTolving  the  same  subject  of  inquiry  and  dispute,  may  pnqpeily  be 
read  in  evideooe. 

Error  to  circuit  court,  Morgan  county;  £.  L.  Bdwabds,  Judge. 

Action  to  declare  void  a  note  and  deed  of  trust  alleged  to  have  been  made 
In  fraud  of  creditors,  by  Henry  Lohman  against  Valentine  Stocke  uid  others. 
Judgment  for  plaintiff,  and  defendants  bring  error. 

Fred  Gottachalk  and  J.  D.  Ifeilson,  for  plaintiffs  in  error,  ff.  A,  Wwda- 
man  and  A,  W.  Anthony,  for  defendant  in  error. 

KoBTOM,  G.  J.  On  the  7th  of  April,  1888,  plaln^ff,  as  a  purchaser  at  exe* 
cution  sale,  under  judgments  rendered  against  defendant  Stucke,  of  certain 
land  in  Moi^n  county,  instituted  this  suit.  At  tlie  date  of  said  sale  the 
said  land  was  incumbered  by  a  deed  of  trust  executed  by  defendant  Stocke  to 
defendant  Traube,  as  trustee,  to  secure  the  payment  to  defendant  Hutbman 
of  an  alleged  note  for  93,100.  Plaintiff  in  his  petition  allies  that  said  note 
and  deed  of  trust  were  without  consideration,  and  were  execnled  for  the  pur- 
pose of  defrauding  and  cheating  the  creditors  of  said  Stocke,  and  prays  the 
court  to  declare  them  to  be  void  as  to  cr^itors,  and  to  cancel  the  same.  The 
answer  of  defendants  denied  all  fraud.  On  the  trial  of  this  Issue  it  was 
found  for  plaintiff,  and  a  decree  was  entered  as  prayed  for.  From  this  decree 
defendants  have  prosecuted  their  writ  of  error  to  tliis  court,  assigning  for  er^ 
rur  the  action  of  the  court  in  receiving  evidence,  and  that  the  decree  is  against 
the  weight  of  evidence. 

On  the  trial  defendants  objected  to  the  introduction  of  any  evidence,  stat- 
ing as  tjie  ground  of  objection  that  it  did  not  set  forth  a  cause  of  action  in 
tliat  it  did  not  appear  that  the  notice  required  to  be  given  by  section  2381, 
Kev.  St.,  where  real  estate  is  situated  in  a  different  county  from  that  in  which 
defendant  in  the  execution  owning  such  real  estate  resides,  had  been  given. 
The  objection  was  properly  overruled,  if  for  no  otiier  rcHson  than  that  one  of 
the  executions  on  which  ttie  sale  was  made  issued  on  a  judgment  whicli  was 
rendered  iu  the  county  where  the  land  sold  was  situate.  In  Harper  v.  Hop- 
pert  42  Mo.  124,  it  is  said  "that  the  provision  of  the  statute  which  requires 
notice  to  be  given  to  a  defendant,  where  an  execution  is  issued  to  a  county 
other  than  that  in  which  he  resides,  has  been  unifonnly  held  to  apply  only  to 
cases  where  the  execution  Is  sent  to  be  levied  on  land  in  a  county  different 
from  that  in  which  the  judgment  was  rendered,  and  execution  issued. "  Ifar- 
rt$a  V.  ChouUau,  87  Mo.  165;  Buchanan  v.  AUhiaw,  39  Mo.  503. 

It  appean  from  the  record  that  in  January,  1878.  defendant  Stocke,  being 
in  faiUng  dzcnmstances,  and  largely  in  debt,  executed  a  deed  of  trust  convey* 
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iDg  the  land  in  question  to  defendant  Ttaube,  who  was  his  son-in-law,  as 
trustee,  to  secure  the  payment  of  a  note  to  one  Heisel  for  8-^,500 ;  that  on  the 
5th  of  March,  1881,  Traube,  as  trustee,  sold  the  land,  and  Susanna  Beitham, 
one  of  these  defendants,  and  the  sister  at  Stocke,  became  the  purchaser,  and 
received  a  deed  from  the  trustee.  Lohman,  the  plaintiff  in  this  suit,  as  a  cred- 
itor of  said  Stocke  instituted  a  proceeding  in  equity  returnable  to  the  October 
term  of  tlie  Morgan  county  circuit,  assailing  this  deed,  making  said  Heisel, 
Stocke,  Traube,  and  Mrs.  Reithman  parties,  ami  charging  them  with  a  fraud- 
ulent conspiracy  in  tlie  execution  of  said  deed  ot  trust  concerning  the  land,  its 
sale,  and  the  deed  made  to  Mrs.  Keithman,  to  defeat  the  creditors  of  said 
Stocke  in  the  collection  of  theirdebts.  All  of  the  defendants  in  this  suit  were 
defendants  in  that,  and  all  appeared  and  answered.  Depositions  were  taken 
in  said  suit  by  each  side,  some  of  which  were  reflled  in  the  present  suit  and 
read  in  evidence, — some  by  plaintiff,  and  some  defendant.  In  the  suit 
above  referred  to  the  court  found  the  fraud  as  alleged  and  canceled  the  deed 
made  by  Traube  to  Mrs.  Reithman.  It  further  appears  that  said  Stocke  made 
■a,  second  deed  of  trust,  conveying  the  said  land  to  said  Traube,  as  trustee,  to 
secure  the  payment  of  a  note  to  Mrs.  Reithman  for  the  sum  of  83,100.  This 
deed  is  dated  October  19,  1879,  but  not  acknowledged  till  the  5th  of  March, 
1880,  nor  recorded  till  the  9th  of  March,  1880, — six  days  before  the  rendition 
of  the  judgment  against  Stocke;  on  which  an  execution  issued,  and  under 
which  plaintiff  became  a  purchaser  of  said  land  at  a  sale  made  by  the  sheriff 
of  Morgan  county  in  April,  1883,  and  received  a  sheriff's  deed,  and  instituted 
this  suit  to  set  aside  said  second  deed  of  trust  from  Stocke  to  Traube.  trustee, 
to  secure  the  payment  of  said  Stocke's  note  to  Mrs.  Keithman,  making  said 
Stocke,  Traube,  and  Reithman  defendants.  On  the  trial  the  depositions  of 
Traube,  Heisel,  Stocke,  and  Reithman  taken  in  the  first  suit,  and  reflled  in 
this,  were  read  in  evidence,  over  the  objection  of  defendants,  and  the  action 
of  the  coui  t  in  this  respect  is  complained  of  as  error.  Depositions  taken  In 
one  suit  between  the  same  paities,  and  reflled  in  a  subsequent  suit  between 
the  same  parties,  involving  the  same  subject  of  inquiry  and  dispute,  may  prop- 
erly be  read  in  evidence.  Priest  v.  Way,  87  Mo.  16.  Besides  this  the  record 
shows  that  defendants  also  offered,  and  read  in  evidence,  certain  depositions 
taken  in  the  same  cause,  and,  having  adopted  the  same  course  pursued  by 
plaintiff,  ought  not  now  to  be  heard  to  complain. 

The  evidence  shows  that  Stocke,  who  lived  in  St.  Louis,  was  heavily  em- 
barrassed and  insolvent;  that  Trautie,  the  trustee,  was  his  son-in-law;  that 
Mrs.  Iteithman,  who  is  the  sister  of  Stocke,  lived  in  a  village  in  Illinois  with 
a  population  of  about  200  persons,  and  kept  a  boarding-house;  that  her  hus- 
band had  died  some  time  previous,  leaving  an  estate  insufiicient  to  ^fhy  his 
debts;  that  the  value  of  Mrs.  Reithman 's  personal  property,  goods,  etc.,  from 
1877  to  1881,  was  about  $200.  It  also  shows  that  on  the  5Ui  of  March,  1880. 
when  Stocke  acknowledged  the  deed  of  trust,  he  requested  the  notary  to  date 
the  acknowledgment  back  to  the  date  of  the  deed  in  1879.  Besides  this  the 
evidence  of  Mrs.  Reithman,  as  well  as  that  of  Traube  and  Stocke  taken  in  the 
first  suit,  as  well  as  that  given  by  them  in  the  second  suit  in  regard  to  these 
transactions,  was  evasive,  unsatisfactory,  and  contradictory,  and  indicative 
of  the  fraudulent  combination  alleged,  and  which  the  court,  having  the  wit- 
nesses before  it,  found  to  exist.  After  a  careful  examination  of  the  evidence 
we  find  nothing  In  it  to  Justify  an  interference  with  the  judgment. 

All  concur*  except  Rat,  J.,  absent. 


Dbghan  «.  Elliott. 
(Court  of  Appeals  of  Kentucki/.   March  20, 1888.) 

L  BOUNSASIBS— W1.TBB-COUSSES— SUSDBN  CH1.KGB  07  CKAMKBI., 

In  an  actioo  between  two  adjoiiiing  owoers  to  try  title  to  land,  it  mteared  that 
the  north  bank  ot  a  certain  stream  was  the  boundary  line  between  ma  parUes, 
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There  was  evidence  that  the  paroel  in  oontroversy  was  an  island  durinff  high  water, 
bat  that  the  mala  ohaonel  had  been  on  the  soath  side  of  the  island  at  the  date  of  the 
deedis  imder  which  the  parties  claimed,  but  by  a  sodden  freshet  had  sinoe  been  di- 
Terted  to  the  opposite  ^e.  Hetd,  that  the  owoeiahip  of  saoh  island  depended 
upon  the  location  of  the  main  channel  at  the  time  of  the  ezeoation  of  the  dends  de- 
scribing the  north  bank  as  the  boundary  line,  and  was  not  to  lie  afflected  by  the 
shifting  of  the  stream  to  the  other  channel. 

SL  BaM>— ADVSBSB  PoflSBSStOH  BlTOND  BOUMDABT— WUT  CSOXSTrrDTBS. 

One  of  two  proprietors  of  adjacent  tracts  claimed  title  beyond  the  boundary  lino 
by  adverse  possession :  his  occupancy  consisting  merely  in  occasionally  catting  and 
removing  timber,  and  in  raising  one  crop  of  turnips,  without  having  Inclosed  any  of 
the  paroel  in  oontrover»y.   Held  not  snmcdent  to  acquire  title.  > 

Appeal  from  circuit  court.  Mason  coQnty. 

Trespass  by  Lavinia  A.  Elliott  against  Charles  C.  Degman  to  try  title  to 
an  island  lying  in  a  creek  between  their  farms;  the  question  being  within 
vhose  boundary  line  the  land  Is  situated.  The  deeds  under  which  each 
claims,  fix  the  divuling  line  as  beginning  on  the  north  bank  of  Cabin  creek, 
and  running  theiu-e  up  the  creek,  etc.  Judgment  for  plaintiff,  and  defend- 
ant appeals. 

Codkran  Son  and  2*.  C.  Campbell,  for  appellant.  Whitaker  <fi  Robert- 
ton,  for  appellee. 

Lewis,  J.  If  the  lower  court  erred  in  this  case.  It  was  in  complicating 
with  other  questions,  not  proper  or  relevant,  the  main  inquiry  by  the  jury  as 
to  the  true  location  of  the  boundary  line  between  the  two  tracts  of  land  owned, 
respectively,  by  the  plaintiff,  Lavinia  JBlUutt,  and  Clarissa  Sweet,  by  whose 
autliorlty  the  alleged  trespass  was  committed  by  the  defendant,  Degmau. 
Tliere  is  no  controversy  about  tlie  title  of  either  owner  of  the  two  tracts. 
Mrs.  Elliott  claims  under  a  deed  made  by  one  Bruce  to  her  father  in  1835; 
and  Mrs.  Sweet  claims  under  adeed  from  Farrow,  made  to  her  In  1861,  though 
be  and  those  under  whom  he  claimed  bad  the  title  and  possession  for  many 
years  before.  Nor  is  there  any  real  difference  in  the  calls  of  the  deeds  of  the 
two  owners  in  respect  to  the  dividing  line,  which,  as  described,  begins  at  a 
hickory  on  the  north  bank  of  Cabin  creek,  identified  as  a  corner,  running 
thence  with  the  creek  to  another  corner,  also  recognized.  But  the  dispute  is 
where  the  main  channel  of  the  creek  is,  or,  more  properly,  was,  at  the  dates 
of  the  original  deeds, — whether  north  or  south  of  the  small  pan  el  of  land  in 
contest,  which  has  been  and  is  at  times  of  high  water,  and  when  not  inun- 
dated itself,  an  Island.  If  it  was  on  the'south  side  when  the  dividing  line, 
which  follows  the  north  bank,  was  established,  then  the  disputed  land  is  inside 
the  boundary  of  the  tract  of  Mrs.  Sweet;  otherwise  not.  There  Is  evidence 
tending  to  show  It  was  formerly  south  of  the  island,  and  the  present  bed  of 
the  stream  then  had  no  running  water  in  it  except  during  a  freshet.  There 
is  also  evidence  that  the  course  of  the  creek  was  changed  about  the  year  1875, 
at  a  time  of  very  high  water,  and  ever  since  the  main  channel  has  been  north 
at  the  island;  the  old  bed  being  so  fllted  up  that  no  water  flows  in  it  except 
during  a  freshet.  In  the  first  instruction  the  jury  were  totd,  in  substance, 
that  if  the  plaintiff  was  in  possession  of  the  land  in  contest,  having  a  crop  of 
turnips  thereon,  and  she,  and  those  under  whom  she  claims,  had  been  contin- 
uously in  possession  for  over  15  years  next  before  the  alleged  trespass,  and 
the  defendant  entered,  took  and  carried  away  her  turnips,  they  must  find 
damages,  etc.  In  the  second,  that  if,  at  the  time  of  the  sale  and  conveyance 
by  Farrow  to  Mrs.  Sweet,  the  father  of  the  plaintiff  was  in  possession  of  the 
land  in  contest,  claiming  it  as  his  own.  to  a  well-defined  or  marked  boundary, 
tbe  deed  of  Farrow  conveyed  no  title  to  Mrs.  Sweet,  though  the  land  w:is  eni- 
braoed  by  it.   The  third  is  as  follows:  "That  if   *   *   *   the  plaintiff  and 

lAa  to  what  OMStttutee  adverse  poasoislon,  see  Bridges  t.  Johnson,  iTex.)  7  S.  W. 
Rep.  500,  and  nota 
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ber  father  *  *  *  were  In  posaession  of  tbe  laud  of  which  the  land  in  con- 
test forms  a  part,  and  adjoining  it  for  more  than  fiteen  years  oontlnuously, 
claiming  it  as  their  own.  next  previons  to  the  alleged  trespass,  by  using  it  in 
such  manner  as  land,  situated  as  it  was,  was  capable  of,  and  plaintiff  was  so 
in  possession  at  the  time  of  the  alleged  trespass,  the  jury  will  find  for  plain- 
tiffs." 

It  appears  that  within  a  few  years,  probablysince  1875,  the  land  in  dispate 
has  been  considerably  elevated  by  alluvial  deposit.    But  it  was  originally  so 
sterile,  by  reason  of  the  swift  current  over  it  during  an  overBow  of  water, 
as  to  be  unQt  for  cultivation,  and  no  one  ever  attempted  to  cultivate  it  until  a 
short  time  before  the  cummencement  of  this  action,  when  the  turnips  were 
raised  on  It  by  direction  of  appellee;  and  the  only  other  occupancy,  or  exercise 
of  ownership  of  It  by  either  appellee  or  her  father  at  anytime,  consisted  of  oc- 
casional cutting  and  removal  of  timber  from  it.   There  being  no  claim  of  an 
elder  and  superior  title  by  either  appellee  or  Mrs.  Sweet,  nor  any  lap  or  inter- 
ference of  their  surveys,  we  see  nothing  in  this  case  to  make  it  an  exception  to 
the  well-settled  rule  of  law  that  the  proprietors  and  occupants  of  two  adjacent 
tracts  of  land  are  considered  as  tjeing,  respectively,  in  tbeactufU  possession  up 
to  the  boundary  line,  and  th:it  neither  can  acquire  a  possessory  title  beyond 
such  line,  without  an  actual  Inclosure,  coupled  with  an  adverse  claim  for  15 
years.   In  the  case  of  Webbs  v.  Hynes,  9  B.  Mon.  3B8.  the  land  in  dispute  waa 
an  island  in  the  Ohio  nver,  the  possession  of  which  was  vacant  at  the  time  the 
pioneer  patentee  entered  on  it,  and,  being  subject  to  overflow,  could  be  neither 
fenced,  nor  used  at  all  seasons  of  the  year.   It  was  there  held  that  "if  a  fence 
was  unnecessary  to  its  enjoyment,  and  If  it  was  used  by  the  defendants  in 
the  way  most  appropriate,  considering  its  nature  and  liability  to  be  inundated, 
and  that  use  was  continuous  whenever  the  condition  of  the  kind  would  permit, 
we  entertain  no  doubt  such  use  would  constitute  an  adverse  possession,  which, 
if  continued  uninterruptedly  for  twenty  [now  flfteenj  years  before  suit 
brought,  would  be  sufBcient  to  toll  the  right  of  entry  of  the  elder  patentee. " 
But  a  distinction  was  made  by  tbe  court  between  tYin%  case  and  those  in  which 
it  had  been  decided  that  the  occasional  cutting  of  timber,  or  the  occasional  use 
of  a  sugar  camp,  was  not  such  continued  occupancy  as  would  bar  recovery,  in 
the  following  language:  "In  the  cases  last  mentioned,  the  mode  of  using  the 
land  was  not  the  actual  appropriiUiian  of  the  land  itself,  blit  rather  of  some  of 
its  incidents  merely."  Tlwre  is, moreover, between  thecase  cited  and  the  one 
before  us  a  material  difference.   In  that,  "the  plaintiff,  although  invested 
with  the  legal  title,  had  never  entered  on  the  land  sued  for,  so  that  the  posses- 
sion was  vacant  when  the  defendant,  claiming  under  the  pioneer  patent,  en- 
tered, and  took  possession."   In  this  case,  Mrs.  Sweet,  and  tliose under  whom 
she  claims,  have,  during  the  whole  period  of  the  alleged  acts  of  ownersliip  by 
appellee,  and  those  under  whom  she  claims,  had  the  legal  title,  and  been  in 
the  actu^  possession  up  to  the  dividing  line,  wherever  it  may  be.  Conaequeatly 
no  question  of  her  right  of  entry  on  the  disputed  land,  if  it  be  on  her  side  of 
the  diridintf  line,  can  arise;  nor  was  the  Bale  and  conveyance  to  her  by  Far- 
row in  lti61  oham;iertou8»  as  Indicated  in  the  second  instruction. 

The  court  further  instructed  the  jury  that,  although  the  creek  may  have 
run  on  the  south  side  of  the  disputed  land  in  1861.  yet  if  It  gradually  washed 
to  the  north,  and,  by  gradual  accretion  on  the  <^ber  side,  the  channel  has 
been  changed  to  the  present  bed,  leaving  the  land  in  contest  south  of  the 
creek,  "the  land  belonged  to  the  ancestors  of  the  plaintiff,  and  to  plaintiff, 
owning  land  on  the  south  side  of  the  creek,  as  It  runs  at  present."  A  fatal 
objection  to  that  instruction  is  that,  even  if  the  proposition  of  law  intended 
had  been  accurately  stated,  there  is  no  evidence  whatever  in  the  record  before 
ns  to  sustain  it.  Tbe  rule  attempted  to  be  stated  in  that  instruction  applies 
when  one  side  ox  bank  of  a  water-eourse  baa  gained  by  tbe  gradual  washina 
away  of  tbe  opposite  bank,  but  has  no  nppliution  at  ail  when  tiie  strcunS 
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itseU  has  shifted  from  one  bed  or  channel  to  another,  leaving  thu  InterTening 
land  comparatively  undisturbed.  In  the  latter  case,  whether  the  change  baa 
been  made  gradually  or  suddenly  by  an  unusual  doc>d,  there  is  neither  a  gain 
of  81^  to  one  or  the  other  owner,  nor  a  change  of  the  boundary  line  between 
them.  The  evidence  in  this  case  tends  to  show  that  the  change  of  the  course 
of  tlM  creek  was  not  made  gradually,  hut  suddenly.  However,  be  that  as  it 
may,  the  land  In  dispute  was  not  made  by  either  the  gradual  or  sudden  wear- 
ing Hway  of  the  bank  on  one  side  of  the  stream,  and  deposition  of  soil  upon 
the  other;  but  the  stream  has  been  changed  from  the' original  bed  on  the 
south  side,  which  la  yet  definable,  to  another  distinct  bed  on  the  north  side  of 
the  land  in  contest,  which  now  exists  as  it  did  before  tlie  change  took  place. 
It  seems  to  us,  as  the  record  stands,  the  only  question  for  the  Jury  is  where  the 
boundary  line  runs  according  totbe  calls  of  ttie  deeds,  and  it  was  error  in  the 
lower  court  to  give  any  of  the  instructions  we  have  referred  to. 

The  judgment  is  reversed  for  a  new  trial,  and  further  proceedings  consist- 
ent  wiUi  this  opinion. 


NBTHEBCtrrT  et  a/,  v.  Herbon  et  al. 

{Court  of  Appeals  of  KetOm^.  April  6, 1888.) 

1.  Bb>ifE*nAi>— Aumwram— Paoor  or. 

Defendant  sold  pan  of  a  tract  of  land  owned  by  him,  Incloding  Us  homeBtead. 
and  then  removed  to  a  aeiKhborinff  town,  where  he  engaged  is  botiness.  Be  also 
endeavored  to  sell  the  residue  of  tne  tract.   Held,  thai  theae  facta  clearly  showed 
an  intention  to  abandon  the  homestead- ^ 
8.  Attachvbst— LiBX— Levy  Arraa  Assionmbht  voa  Bbjtbfit  or  Cbbditobs. 

An  attatdmient  levied  on  defendant's  land  aftw  an  assignment  of  all  his  estate 
for  the  benefit  of  Us  creditors  creates  no  lien  as  against  the  creditors. 

Appeal  from  circuit  court.  Garter  county. 

Attachment  by  Stephen  Ketbercutt  and  others  against  George  W.  Herron 
and  others.  J ndgment  in  favor  of  defendants,  allowing  bim  cotain  lands  as 
a  homestead.   Plaintiffs  appealed. 

B.  Dulin,  Jwt,  D,  Jones,  B.  B.  WUhoiU  and  £.  D.  DavU,  for  appellants. 
L.  T.  Moon,  for  appellees. 

BEnmzrr,  J.  The  first  question  to  be  determined  is  whether  the  appellee 
George  W.  Herron  is  entitled  to  the  130  acres  of  land  (not  worth  over  $1,000^ 
in  controversy,  as  a  homestead.  The  facts  are  tbat  in  1880  he  purchased  28u 
acres  of  land,  and  In  1881  he  sold  130  acres  of  this  land,  which  included  his 
homestead.  And  he  in  January,  1882,  moved  with  hia  family  to  the  town  of 
Grayson,  a  distance  of  about  six  miles  from  the  land,  where  he  engaged  in 
the  hotel  business,  and  operating  a  saw-mill  about  three  miles  from  Grayson, 
in  which  business  he  continued  until  this  a  jtiun  was  commenced,  in  1883. 
After  moving  from  the  land  be  tried  often  to  sell  the  remaining  130  acres; 
also,  after  moving  to  Grayson,  he  contracted  the  debts  that  are  now  the  sub* 
ject  of  this  action;  also,  in  the  fall  of  1882,  he,  becoming  insolvent,  made  a 
deed  of  assignment  of  all  of  bis  estate  for  tbeequal  benefitof  his  creditors;  in 
the  deed  of  assignment  he  made  no  express  reservation  of  this  land;  also,  he 
deeded  said  land  to  his  wife,  "in  order  that  she  might  have  a  home  for  her- 
self and  children;"  also,  after  selling  the  150  acres  of  land  which  included  bis 
homestead,  be  made  no  preparation  to  occupy  the  remaining  130  acres  as  a 
homestead,  bnt  almost  immediately  moved  to  Grayson,  and  embarked  in  the 

^In  general,  as  to  what  oonatitutes  an  abandonment  of  a  homestead,  see  Xewman  v. 
PruUln,  (Iowa,)  88  N.  W.  Rep.  57fl,  and  "  "  ~ 


.       ,^  .       .       note:  Newton  v.  Calhoun,  (Tex.)  4S.  W.  Rep. 

S45;  McEjroy  r.  )fagoffln.  Id.  M7;  Reece  v.  Renfro,  Id.  K4.'>;  Oat«8  v.  Bteele,  (Ark.)  Id. 
as.  and  note;  Kaesv.  Gross,  (Mo.)  8  S.  W.  Hep.  M);  Sanders  v.  Sheran,  (Tez.)SS.  W. 
W8M;  Htwakar  v.  CecU.  (Ky.)  1 B.  W.  R«).  893, and  note;  Bepeun  v. Davis,  (Iowa,) 
MR.  W.        820;  Pinley  v.  Saunders,  (N.  cT)  4  8.  K  Rep.  518. 
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business  enterprises  above  indicated.  These  facts  unexplained  clearly  show 
that  he  abandoned  the  ISO  acres  as  a  homestead.  But  do  other  facts  show 
that  he  did  not  intend  to  abandon  the  130  acres  as  a  homcsteadP  They  are 
— Pint,  that  he  rented  out  the  land,  and  cultivated  a  part  of  it  one  year 
in  a  garden  himself,  (these  facts  are  not  inconsistent  with  an  intention  to 
abandon  the  land  as  a  homestead;)  secondly,  he  says,  "When  I  left  the  place, 
I  expected  to  retnrn  to  it  at  a  future  time;  the  exact  time  I  would  return  to 
it  I  did  not  know."  This  language  and  the  additional  facts  relied  on  fail  to 
show  that  he  left  the  place  for  temporary  purposes  only,  and  he  had  a  fixed 
and  continuous  purpose  of  returning  to  the  place,  and  occupying  it  as  a  home- 
stead. We  think,  therefore,  that  the  lower  court  erred  in  allowing  bim  said 
land  as  a  homestead. 

The  deed  of  assignment,  although  the  appellee  and  the  assignee  might  have 
thought  that  the  appellee  was  entitled  to  the  land  as  a  homestead,  embraced 
it,  and,  as  the  appellee  was  not  entitled  to  It  as  a  homestead,  it  passed  by  the 
deed  of  assignment  for  the  benefit  of  his  creditors.  The  appellants'  attach- 
ment was  obtained  after  the  deed  of  assignment  was  made,  and  as  the  land  in 
controversy  was  in  fact  included  In  the  deed  of  assignment,  which  passed 
the  title  for  the  benefit  of  appellee's  creditors,  the  levy  of  the  appellants*  at- 
tachment upon  the  land  created  no  lien  thereon  as  against  said  creditors. 
The  mortgage  lien  on  said  land  is  superior  to  that  of  the  appellee's  creditors. 

The  judgment  of  the  lower  court  is  reversed,  with  directioiu  for  fartber 
proceedings  consistent  with  this  opinion. 


Taxation — ^EIqualization — Powsr  of  Board. 

'  Under  act  Kj.  Maj  10, 1884.  directing  the  state  board  of  equalization  to  oonsider 
■eparatolj  three  olasses  of  pri^rty  in  equalMng  values,  viz.,  penonal  property, 
lands,  and  town  and  city  lots,  and  to  equalize  the  sssesBed  value  of  the  personal 
proper^  by  means  of  a  rate  obtained  from  the  aggregate  value  md  the  whole  num- 
Der  of  each  kind  of  personal  property  ennmerated,  with  discretion  to  add  to  or  de- 
duct from  the  value  so  obtained,  and  to  perfect  the  result  In  snch  manner  as  they 
may  deem  best  to  reach  a  jast  equalization,  held,  that  stores  are  properly  classed  as 
personal  property,  and  the  addition  of  5tt  per  cent,  to  the  assessed  value  of  the  per- 
sonal property  in  complainantB'  county  is  a  proper  exercise  of  the  boaxd's  discre- 
tion, and  chargeable  upon  oomplainants*  store. 

Appeal  from  circuit  court,  M»rion  county. 

The  complainants,  Carlisle  &,  Litsey,  and  others,  have  enjoined  the  defend- 
ant, A.  K.  Bussell,  sheriff,  etc.,  from  collection  of  taxes  upon  their  store. 
The  demurrer  to  the  defendant's  answer  was  sustained,  and  the  defendant  ap- 
peals. 

Sam  T.  /Spalding,  for  appellant.   Rotontree  <£  Lisle,  for  appellees. 

Holt,  J..  The  state  board  for  the  equalization  at  taxes,  created  by  the  act 
of  May  10. 1884.  at  its  session  for  the  year  1886  raised  the  assessed  value  of 
the  personal  property  of  Marion  county  56  per  cent.  The  appellees  are  mer- 
chants of  that  county,  and  have  enjoined  the  collection  of  the  state  taxes  upon 
this  raised  value  of  their  stores.  They  aver  in  their  petition  that  they  in 
1886,  under  oath,  listed  this  property  at  its  cash  value  as  of  the  Ist  day  of 
April  of  that  year,  with  the  county  assessor.  This  is  d«iled  by  the  answer, 
and,  as  the  action  was  dismissed  upon  demurrer  to  the  last-named  pleading,  it 
is  to  be  taken,  perhaps,  as ^ro  eonfessso  that  It  was  not  listed  at  its  cash  value. 
We  do  not  regard  this  as  material,  however,  because  perfect  and  exact  equal- 
ity  in  taxatitm  is  impossible.  Individual  hardships  neoeasarlly  arise,  which 
cannot  be  altogether  obviated. 

The  constitutionality  of  the  act  creating  the  state  board  of  equalization  is 
now  twyond  question.   It  was  settled  in  &e  late  case  of  Spalding  v.  Hill,  7 


Russell  o.  Carlisle  et  al. 

{Cou/n  of  Appeals  of  Kentucky.   April  5, 1888.) 
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S.  "W.  Rep.  27,  Febraary  11,  1888,  and,  upon  reconsideration,  we  see  no  re&> 
soil  for  not  adhering  to  it.  The  construction  of  the  law,  and  not  its  policy, 
is  for  judicial  consideration.  The  act  in  question  does  not  divest  the  county 
Assessor,  who  is  an  officer  recognized  by  the  constitution,  of  any  of  his  pow- 
er*. Hisdntyis  primary.  lus  action  not  final.  He  values  the  property, 
and  this  board  equalizes  the  valuation.  Boards  of  sapervisots  for  towns  and 
coantlefl  have  always  existed  in  our  state  without  question  as  to  their  legality. 
Th^  are  bouds  of  equalization  upon  a  limited  scale,  and  are  to  the  tax-pay- 
era  of  the  towns  and  counties  what  this  board  is  to  the  different  counties  of 
the  state,  only  the  law  has  invested  than  with  greater  powers.  It  is  urged, 
however,  that  neither  the  letter  nor  spirit  of  the  law  creating  the  state  bmrd 
anthorizai  It  to  act  upon  the  assessments  of  stores  in  the  various  counties  by 
way  of  equaliring  them;  that  the  legislature  did  not  intend  to  embrace  stores 
when  it  used  the  words  "personal  property,"  and  that,  in  equalizing  assess- 
ments for  1880,  it  (the  state  board)  failed  to  take  as  a  separate  class  the  num- 
ber and  value  the  stores  in  the  different  counties,  or  any  of  them,  and,  by 
comparison  between  the  assessed  value  and  a  fixed  value,  arrive  at  a  per  cent, 
to  be  added  or  deducted,  as  to  each  county,  to  equalize  the  assessment.  We 
fail  to  see  any  good  reason  why  stores  were  not  intended  to  be  embraced  in 
the  equalization  of  personal  property  to  be  made  by  the  board.  They  are  un- 
like money,  because  it  is  the  standard  of  value.  Th^  have  no  absolute,  fixed 
worth.  The  county  assessor  must  value  them,  and  he  in  not  bound  to  accept 
the  statement  ci  the  tax-payer  in  this  respect.  A  considerable  portion  of  the 
wealth  of  the  state  Is  thus  invested.  Their  value,  like  that  of  most  kinds  of 
proper^,  is  a  matter  of  opinicm,  and,  if  Its  eonsideration  cannot  enter  into  the 
question  of  equalization,  then  it  seems  to  us  there  can  be  none,  and  the  matr 
ter  is  at  an  end.  Stores  are  personal  pvopnty,  with  no  certain  value  fixed 
upon  them  by  law,  or  the  agreement  of  parties,  and  the  reasons  for  not  equaliz- 
ing money  and  notes  do  not  apply  to  them.  The  act  creating  the  board  expressly 
says.  In  general  terms,  that  it  shall  consider  "personal  property.  **  Sections  7. 8. 
and  10  provide:  "Said  board,  in  equalizing  the  valu»tioD  of  property  as  listed 
and  assessed  in  diffwent  counties,  shall  consider  the  following  classes  of  prop- 
er^ separately,  viz.,  personal  property,  lands,  and  town  and  city  lots,  and 
upon  such  consideration  determine  such  rates  of  addition  to,  or  deduction 
from,  the  assessed  valuation  of  each  of  said  classes  of  property  in  each  county, 
vto  or  from  the  aggregateassessed  value  of  each  of  said  classes  in  the  state,  as 
may  be  deemed  by  the  boiard  to  beequltableand  just,  such  rates  being  in  all  cases 
even.**  "In  equalizing  the  value  of  personal  property  between  the  several 
counties,  said  board  shall  obtain,  from  the  aggregate,  footings  of  the  number 
and  value  of  each;  and  the  value  of  the  severaJ  kinds  of  enumerated  property 
in  each  county,  shall  be  obtained  at  those  values;  and  the  value  of  enumerated 
property  thus  obtained,  as  compared  with  the  assessed  value  of  such  property 
in  each  county,  shall  be  taken  by  said  board  to  obtain  a  rate  per  cent,  to  be 
added  to,  or  deducted  from,  the  total  assessed  value  of  personal  property  In 
each  county:  provided,  that  whenever,  in  the  opinion  of  the  board,  it  is  neces- 
sary, to  a  more  just  and  equitable  equalization  of  personal  property,  that  a 
rate  ppr  cent,  be  added  to,  or  deducted  from,  the  value  thus  obtained  in  any 
one  or  more  of  the  counties,  said  board  shall  have  the  right  so  to  do,  but  the 
rate  per  cent,  hereinbefore  required  shall  first  be  obtained  to  form  the  basis 
upon  which  the  .equalization  of  personal  property  shall  be  made."  "When 
said  board  shall  have  separately  considered  the  several  classes  of  property  as 
hereinbefore  required,  the  result  shall  be  combined  into  one  table,  and  the 
same  shall  be  examined,  compared,  and  perfected,  in  such  manner  as  said 
board  shall  deem  bestto  accomplish  a  just  equalization  of  assessments  through- 
oat  the  state,  preserving,  however,  the  principle  of  separate  rates  for  each 
class  of  property."   It  is  manifest  that  the  legislature  intended  to  invest  the 
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own  knowledge.  It  may  act  with  or  without  outside  evidence.  It  is  only 
limited  by  the  purpose  and  spirit  of  tlie  law.  Indeed,  it  is  tije  meaning  of  the 
law,  and  not  the  letter,  that  must  govern.  Considering  its  object  and  its  en- 
tire provisions,  and  regarding  the  verj  necessity  of  the  case,  it  could  not  have 
been  intended  that  stortts  should  not  fall  within  the  property  to  be  considered 
by  the  board  in  arriving  at  the  object  Intended.  Perhaps  It  was  found  irapos- 
nble.  owing  to  want  of  uniformity  in  value,  to  compare  them  like  otlier  per- 
Bonal  property.  If  so,  then,  regarding  the  spirit  and  purpose  of  the  law,  and 
all  of  its  provisions,  they  had  the  right  to  perfect  the  equ^ization  aocording  U> 
their  best  judgment.  The  last  section  abovecited  provides  that  after  the  dif- 
ferent classes  of  property  have  been  considered,  and  a  result  reached,  it  shall 
be  "perfected"  in  such  manner  as  they  may  deem  best  to  reach  a  justequalizap 
tion.  The  report  of  the  board  shows,  however,  that,  In  adding  to  or  deduct- 
ing a  per  cent,  from  the  value  of  the  personal  property  of  each  county,  it  added 
in  each  instance,  and  as  to  each  county,  to  that  value  the  assessed  vijue  of  its 
stores  as  returned  by  Its  assessor.  The  same  rule  was  allied  to  each  county. 
We  fail  to  see,  therefore,  how  any  inequality  can  result.  It  is  true  that  in  some 
cases  property  may  thereby  be  assessed  too  high;  but  no  system  of  taxation 
entirely  free  from  such  hardshita  can  be  devised,  and  if  individual  ^evanceSr 
father  supposed  or  real,  founded  merely  upon  opinion  that  property  has  been 
assessed  too  high,  can  furnish  ground  to  stop  by  suit  the  collection  of  the 
staters  revenue,  then  the  put>Iic  interests  will  necessarily  suffer,  because  there 
will  be  no  end  of  complaint,  delay,  and  litigation. 

Judgment  reversed,  with  directions  to  sustain  the  demurrer  to  the  petition, 
and  dismiss  the  action. 


BOOBRS*  Aou'K  f.  HtrOHES. 
(CouH  of  AppeaU  of  Kentucky.  April  21, 1888.) 

1.  Death  bt  Whohgfcl  Act— Cohpuikt— Sellinq  Liqcor  to  Dbcbasbd. 

Under  Gbq.  Bt.  Ky.  1883,  o.  57,  %  8,  giving  a  right  of  action  to  the  personal  repre- 
sentatiTeB  of  one  Idlled  by  the  "wluful  neglect"  of  another,  to  recover  pnnitive 
damages  of  the  person  guilty  of  such  n^eot,  a  oom^aint  does  not  state  a  cause  of 
action,  alleging  that  the  intestate  was  of  feeble  nund,  and  without  will  power  to 
control  his  appetite  for  liquor,  that  defendant  knew  this,  and  carelessly  and  with 
willful  neglect  faroished  and  BBve  it  to  him.  and  tempted,  induced,  and  caused  him 
to  drink  to  such  excess  as  to  die  therefrom,  but  not  allying  that  toe  liquor  was  fur- 
nished in  violation  of  law. 

S.  Apfbai/— Rbvibw— Rbjbction  or  Awbsdbd  Psnnos. 

Where  a  demurrer  is  sustained,  and  two  amended  petitions,  afterwards  made  a 
part  of  the  bill  of  exceptione,  are  tendered  and  rejected,  and  the  action  then  dis- 
missed, the  averments  of  both  petition  and  amended  petiUous  are  to  be  taken  as  ad- 
mitted on  appeal. 

Appeal  from  circuit  court,  Nicholas  county, 

Hanson  Kennedy  and  Thot.  Kennedy,  for  appellant.  /oAn  P.  NoneH,  for 
appellee. 

Holt,  J.  The  administrator  of  John  Rogers  seeks  to  recover  damages  of 
the  appellee,  John  Hughes,  under  section  .3  of  chapter  57  of  the  General  Stat- 
utes, which  provides  as  follows:  "If  the  lify  of  any  person  or  persona  is  lost 
or  destroyed  by  the  willful  neglect  of  another  person  or  persons,  company  or 
companies,  corporation  or  corporations,  their  agents  or  servants,  then  the 
widow,  heir,  or  personal  representative  of  the  deceased  shall  have  the  right  to 
sue  such  person  or  persons,  company  or  companies,  corporation  or  corpora- 
tions, and  recoverpunitive  damages  for  the  loss  or  destruction  of  the  life  afore- 
SHid."  A  general  demurrer  to  the  petition  was  sustained.  Two  amended  pe- 
titions, which  were  tendered  and  are  a  part  of  the  record  by  a  bill  of  excep- 
tions, were  rejected,  and  the  action  then  dismissed.  The  averments  of  both  the 
petition  and  the  amended  petitions  must  therefore  be  considered  and  taken  as 
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admitted  upon  this  appeal.  Thej.  in  sabstance,  state  that  the  intestate  was 
of  feeble  mind,  and  withoat  will  power  to  control. his  appetite  for  liquor;  tliat 
the  appellee  knew  this,  and  carelessly  and  with  willful  n^Iect  furnished 
and  gave  it  to  him,  and  tempted,  induced,  and  caused  him  to  drink  to  such 
excess  as  to  die  therefrom  in  a  few  hours  thereafter. 

Do  they  constitute  a  cause  of  action  under  the  statute?  In  an  action  for  a 
personal  injury  resulting  from  willful  negligence,  it  is  not  necessary,  in  order 
to  show  that  it  was  so  occiisioned,  to  plead  the  particular  circumstances  at* 
tending  it.  It  is  sufficient  to  aver  the  extent  of  the  Injury,  and  the  manner 
of  its  infliction.  Tlie  facts  constituting  the  willful  neglect  need  not  be  stated. 
Thas.  a  petition  stating  that  the  defendant,  through  willful  neglect,  shot  and 
killed  the  deceased,  is  sufficient.  In  this  Instance,  however,  although  it  is 
staled  that  the  killing  was  through  willful  neglect,  yet  it  Is  averred  that  the 
manner  of  it  was  by  furnishing  liquor  to  the  deceased,  and  inducing  and 
causing  him  to  drink  it  to  such  an  extent  as  to  result  in  death.  There  is  no 
averment  that  it  was  furnished  in  violation  of  law.  Undoubtedly,  the  use  of 
it  is  an  evil,  as  is  attested  by  the  untimely  de^ith  of  thousands  annually,  but 
it  is  not  dangerous  ^er  se,  like  a  loaded  weapon;  and  the  presumption  is  that 
the  appellee  in  this  instance  had  the  right,  under  the  law,  to  give  it  to  the 
deceased.  It  Is  unlike  placing  a  loaded  gun  or  a  recognized  deadly  poison  in 
the  hands  of  a  child.  In  such  a  case  a  fatal  result  might  naturally  be  expected. 
Every  reasonable  person  would  look  for  it.  Here,  however,  the  death  resulted 
from  the  immoderate  use  of  an  article  which,  while  it  is  injurious  to  man,  was 
not  reasonably  calculated  to  produce  a  deadly  result.  It  could  not  reasonably 
be  expected  that  It  would  be  a  proximate  cause  of  death,  and  that  It  would 
probably  result  therefrom.  If  the  statute  Is  to  be  so  extended  as  to  embrace 
such  a  case,  then  it  would  be  difficult  to  Ox  its  limit.  There  are  other  articles 
of  food  and  drink  which  are,  to  some  extent,  injurious  to  the  human  system, 
and  the  excessive  use  of  which  might  sometimes  result  in  death.  Certainly 
the  atatnte  should  not  be  so  construed  as  to  hold  one  responsible  for  willful 
neglect  In  furnishing  them,  although  lite  party  receiving  them  might  so  use 
tiiem  as  to  produce  s  ftital  result.  A  standard  of  action  must  be  applied  which 
is  reasonable,  and  suited  to  the  ordinary  judgment  and  business  of  life.  It  Is 
niged,  however,  t^t  the  petition  avers  that  the  appellee  "caused  him  to  drink 
the  same  to  excess,**  and  It  is  suggested  that  it  might  beshown  upon  the  trial 
that  he  forced  him  to  do  so  by  threat  or  otherwise.  The  averment  Is  of  an 
indefinite  character;  but,  assuming  th&t  it  means  the  employment  (d  force 
even,  then  It  would  not  be  a  caseof  neglect.  Such  conduct,  resulting  In  death, 
might  be  of  a  criminal  character,  depending  upon  the  circumstances  of  the 
case.  It  cannot  avail,  however,  in  this  character  ot  action,  that  the  deceiised 
was  ot  feeble  mind.  The  ground  of  It  Is  wlllfal  n^lect;  and,  as  already 
stated,  it  could  not  be  reasonably  apprehended  that  even  the  immoderate  use 
of  the  article  famished  would  result  In  death.  Such  a  case  is  not  embraced 
by  the  statnte.  Judgment  affirmed. 


MoFabjulmd  0.  Qaknbtt  tt  al. 

{Court  <tf  AppeaU  of  Kmtuckif.  April  38, 1888.) 

ItorroAois— F0RB0LosiTR>~Dmi>niG  L4kt>— Duty  op  Court. 

Under  Civil  Code  Ky.  i  6M,  providing  tiiat,  before  ordering  a  sale  of  real  pn^ 
erty  for  the  payment  of  a  debt,  the  court  mast  be  satlsfled  by  the  pleadings,  by  an 
agreeoieDt  ox  luurtiet,  by  affidavits  fil«d,  or  by  a  report  of  a  onomissioner,  whether 
tnia  property  can  be  divided  without  materiaUy  injuring  its  value,  it  is  not  error  to 
otKinnn,  withont  any  showing,  a  partition  ox  a  tract  of  106  acras,  part  of  wMch 
was  sola  under  forecionire,  where  the  owner  has  made  no  showing  ttiat  its  value 
was  mateilaUy  injured,  as  prima  facte  luoh  a  uagt  oaa  be  divided  withoat  iajnxy. 


Appeal  from  circuit  court,  BuaseU  ooan^. 
T.Ss.w.no.l— 2 
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JSTeV*  4  Btorut  for  ^^wUant.  Montgomtrj/  <K  Jona,  for  appdlees. 

Bbnnbtt.  J.  The  appellant  execoted  to  the  appellee  G^nett  a  mortgage 
on  a  tract  of  land  lying  in  Bussell  countj,  Ky.,  containing  106  acres,  to  se- 
cure the  payment  of  an  indebtednesa  of  C2.834. 10.  The  appellee  Garnett  hav- 
ing brought  this  action  in  equity  in  the  Bussell  circuit  court  for  the  purpose 
of  enforcing  his  mortgage  lien  on  said  land,  that  court  at  its  May  term,  1885. 
rendered  a  default  judgment  against  the  appellant  for  the  amount  of  the  mort- 
gage debt,  lees  certain  credits,  and  for  the  sale  of  a  sufficiency  of  said  tract  of 
land  to  pay  said  debt,  interest,  and  cost.  The  court's  commissioner,  pursu- 
ant to  the  directions  of  the  judgment,  sold,  in  1885.  101  acres  of  said  trad  of 
land,  which  satisfied  said  debt,  interest,  and  cost,  leaving  five  acres  unsold. 
The  sale  was  duly  reported  to  court,  and  confirmed.  The  court  at  its  May 
term.  1886,  appointed  commissioners  to  divide  the  said  tractof  land,  and  allot 
to  the  appellant  aald  five  acres,  and  to  the  appellee  Snow,  the  assignee  of  the 
purchaser,  the  remainder  of  the  tract.  The  commissioners  were  directed  to 
take  the  appellant's  five  acres  off  of  the  lower  end  of  the  farm.  The  oommis- 
Bionera  made  ttie  division  and  allotment,  and  reported  the  same  to  court, 
which  zeport  was  confirmed.  The  appellant  has  appealed  to  this  court. 

The  appellant  oontends.  first,  that  the  judgment  ordering  the  sale  of  said 
•  land  is  erroneous  because  there  is  nothing  in  the  pleadings,  report  of  a  oom- 
misaioner,  or  proof  showing  that  said  tract  of  land  could  be  divided  without 
materially  Impairing  its  value,  ^tion  694,  Civil  Codc^  which  dtrects  that, 
"before  ordering  a  sale  of  real  property  for  the  payment  of  a  debt,  the  court 
must  be  satisfied  by  the  pleadings,  by  an  agreement  of  parties,  1^  aflSdavit 
filed,  mhy  a  report  of  a  commissioner,  *  *  *  whether  or  not  the  prop- 
erty can  he  divided  without  materially  impairing  Its  value,  eto..  does  not  re- 
quire an  allegation  in  the  pleadings  to  the  effect  that  the  property  is  divteible 
or  Indivisible.  Nor  Is  It  indispensable  that  the  fact  as  to  the  divisibility  or 
indivisibility  <a  the  property  should  appear  by  agreement  of  the  parties,  by 
affidavits,  or  a  r^rt  of  a  commisaioner,  before  ordering  a  sale  of  the  proi>> 
erty;  but  the  courti  may  s^isfy  itself  firom  the  character  <ii  the  boundary,  or 
the  number  of  acres  in  the  trirt,  as  described  in  the  pleadings,  thatadlvtsion 
of  the  property  can  be  had  without  materially  Impidring  its  value.  Thia  is 
all  that  is  required.  Bee<9aar»  v.  flmry.  13  Bush,  415.  Undoubtedly  a  tract 
of  land  containing  as  many  as  106  acres  may  be  divided  without  materially 
impairing  its  value.  Prima  faoie  It  is  divisible  without  materially  impair- 
ing its  value,  and  the  burden  uf  proof  is  on  the  party  contending  ooatrariwiae. 
Here  the  appellant  neither  pleaded  nor  offered  any  proof  that  the  property 
could  not  be  divided  without  materially  impairing  its  value.  The  commis- 
Bioner  making  the  sale  announced  that  the  five  acres  of  land  unsold  should  be 
taken  off  the  lower  end  of  the  tract.  The  appellant  gave  the  commissioner 
DO  direction  to  sell  the  land  off  of  any  particular  part  of  the  tract.  In  the 
absence  of  suc^  direction  the  commissioner  had  the  right  to  designate  what 
part  of  the  tract  he  would  offer  for  sale;  and,  the  commissioner  having  done 
so,  it  devolved  upon  the  appellant  to  show  before  oonfirmation  that  he  was 
prejudiced  by  it,  which  he  l^ed  to  do.  The  judgment  fA  the  lower  court  is 
affirmed. 


llAim  JJTD  SaavAMT— iNOtMiPvmroT  or  FsUiOw-SaxvAirr— Enowums  or  Mum. 
In  an  action  amlnst  a  rtilroad  oompaaj  for  penonal  Injuries  •natalned  by  one  of 
defendant's  •wnotamen  ttumi^  the  aUeged  bioompetonoy  of  E,,  a  feUow-nrltCh- 
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(Court  of  .dppeols  t^f  Ktmiueku-  April  30, 18SS.) 
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sum,  the  jury  fonnd  that  K.  vu  Inoompetent;  that  this  wu  known  by  defendant's 
•gent  who  employed  BL;  but  that  It  was  not  known  to  pl&luUfl,  nor  had  he  the 
moans  of  knowing  it.  Held,  that  under  these  findings  the  oompaoy  WM  liable.^ 

Appeal  from  circnit  court,  Uahlenbu^  connty. 

Action  for  personal  Injarlec  by  M.  H.  McMannon  against  the  Chesapeake, 
Ohio  A  Soathwestern  Railroad  Compaoy.  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

Ifolme»  CnmtTiins  and  P.  B*  Darhj/t  for  appellant.  B,  C.  Davis  and  Matt. 
<K  IMtertif,  tor  ^pellee. 

Prtor,  C.  J.  This  action  was  Instituted  in  the  court  below  to  recover 
compensation  for  a  personid  injury  received  by  the  appellee  by  reason  of  the 
frees  negligence  of  certain  employes  of  the  appellant,  the  one  a  switchman 
and  the  other  an  engineer.  The  t^>pellee,  while  uncoupling  cars  in  the  ca- 
pacity of  switchman  at  Central  City,  on  appellant's  road,  had  his  arm  badly 
raashed  between  two  freight  cars,  rendering  amputation  necessary;  the  arm 
having  been  taken  off  above  the  elbow.  The  injury  was  caused  by  the  engi- 
neer moving  the  engine  back  in  response  to  a  signal  given  by  one  Kittenger, 
who  was  a  fellow-switchman  with  the  appellee  in  the  same  yard.  The  right 
of  recovery  for  the  neglect  of  Kittenger.  who  whs  In  the  same  grade  of  em- 
ployment, eonsists  In  bis  alleged  Incompetency  for  the  position,  and  the  fur- 
ther averment  that  his  Incompetency  was  known  to  the  appellant.  (2)  That 
Campbell,  the  engineer,  by  the  exercise  of  the  slightest  care,  might  have  known 
the  danger  of  the  appellee  at  the  time,  and  avoided  the  injury;  that  he  Wiis 
gailty  €ft  gross  n^ligence.  The  appellant,  after  traversing  the  material  facts 
alleged  in  the  petition,  pleaded  that  the  injury  was  caused  alone  by  want  of 
proper  care  on  the  part  of  the  appellee.  Upon  these  issues  the  case  went  to 
the  jory,  and  a  verdict  returned  for  •5,750.  A  number  of  special  Interroga- 
tories were  propounded  to  the  jmy,  18  In  number  for  the  plaintiff,  and  45  at 
^he  instance  of  the  defendant. 

In  regard  to  the  alleged  n^Hgence  of  a  fellow-laborer  by  reason  of  his  in- 
competency in  the  same  grade  of  employment,  It  must  appear,  not  only  that 
the  employe  was  incompetent,  bat  that  the  principal  knew  be  was  incompe- 
tent, or  by  reasonable  inquiry  oould  have  ascertained  that  fact.  In  other 
words,  "be  must  at  his  peril  exercise  reasonable  care  In  the  selection  of  the 
appliuioea  of  his  business  and  of  co-servants;  and,  if  he  fall  to  do  this,  the 
employer  will  be  responsible  to  the  employe  who  is  injured  by  the  neglect  of 
«  f<dlow-servant  while  in  his  employment,  although  In  the  same  grade  of  la- 
bor." Wood,  Mast.  &  Serv.  825.  This  rule  is  quallfled  to  the  extent  tliat, 
if  tbe  eo^ftborer,  complaining  of  the  neglect,  knew,  or  had  the  same  means 
of  knowledge  as  to  the  incomprtency  that  the  employer  had,  then  no  recov- 
ery can  be  had,  Tbe  jnry,  in  response  to  interrogatory  No.  1,  find  that  Kit- 
tenger was  an  incompetent  switchman;  and.  In  response  to  No.  2.  say  that 
this  inomnpeteucy  was  known  to  defendant's  agent  prior  to  and  at  the  time 

'"Riat  an  employer  is  not  liable  to  a  servant  for  any  Injury  resulting  from  the  negli- 
ganoe  of  a  feuoW'SOTvaDt  In  the  same  line  or  department  of  employment,  provided  the 
ttnpUiTar  exercised  due  care  in  the  selection  or  retention  of  the  negligent  employe,  see 
NeabMier  v.  Railroad  Co.,  <N.  Y.)  4  N.  EL  Rep.  m,  and  note.  U  an  enptoye  knows 
that  a  oo-emsiojt  Is  Inooniietent  or  haMtnally  negligent,  and  he  oontinuas  his  work 
ifilhont  objection,  and  withirat  being  inOnced  by  liis  employer  to  believe  that  a  change 
will  be  maoe,  he  will  be  presmned  to  have  assumed  the  risk  of  mioh  incompetence  or 
msRligmoe,  and  oanaot  reoover  for  an  injury  resulting  therefrom.  Hatt  v.  Nsf ,  (Haas.) 
10  BUB.  Rep.  807:  BaUway  Co.  v.  Stu^  (Ind.)  8  N.  B.  Rw.  030,  and  note;  Railway 
Oo-r.  I>aUey,(Iiid.)10M.B.Bep.681;  Stock  Co.  v.  WUder,  OlL)  fi  N.  B.  Rep.  92:  Btai- 
ford  Railroad  Co.,  (HL)  S  K.  B.  Rep.  185;  Railroad  Co.  v.  Peavey,  (Kan.)  9  Pao.  Rep. 
7SQ,  aiad  note;  Kesay  v.  RoUlng-Milla,  (Uloh.)  88  N.  W.  Bep.  896.  As  to  who  are  tA- 
low-aervanta  within  tbe  rule  exempting  the  master  from  llabiUty  to  a  servant  f^r  In- 
joriea  resolUag  from  the  negUgenue  ox  a  feUow-sarvaatt  see  WolooU  v.  Stadebaker. 
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of  tbe  injurj.  They  also  And  that  McXair.  the  yard-master,  knew  that  Kit- 
tenger  was  iDcompetent  when  be  employed  him.  The  appellant  insiats  that 
these  iq)eoial  Qndings  are  not  suatafned  by  the  evidence,  and  therefore  this 
judgment  should  be  reversed.  We  have  examined  this  record  carefully,  and 
the  f^ts  developed  show  a  clear  case  of  negligence  on  the  part  of  these  em- 
ployes, by  which  this  appellee  lost  his  arm ;  and,  while  the  allied  incompe- 
tency of  Kittenger  may  be  doubted  from  the  testimony,  it  appears  from  the 
gtatements  of  McNair,  who  was,  at  the  time,  in  the  employ  of  the  company 
as  assistant  yard-master,  that  he  employed  Kittenger  under  protest,  and  by 
reason  alone  of  the  direction  of  his  superior.  He  knew  of  his  unGtnesa  for 
the  place,  and  so  Informed  his  superior;  and.  although  contradicted  in  those 
statements,  it  was  with  the  jury  to  determine  to  which  of  the  statements 
they  would  give  credence;  and  this  court  will  not  interfere  to  say  they  should 
have  decided  otherwise,  when  Kittenger's  own  conduct  shows  a  degree  of 
neglect  on  his  part  that  fully  corroborates  the  statements  made  by  McNair» 
and  shows  him  unfit  for  the  position  assigned  him.  He  seems  never  to  have 
seen  or  heard  the  cars  move  the  one  way  or  the  other  at  the  time  of  the  In- 
jury, although  he  was  giving  signals  that  resulted  in  this  serious  injury ;  and, 
while  others  standing  near  saw  appellee's  danger,  those  of  the  employes  whose 
duty  it  was  to  exercise  some  skill  and  judgment  to  prevent  such  accidenta 
failed  to  exercise  the  slightest  caution.  Appellee  gave  what  is  known  as  the 
"steady  signal;"  indicating  to  the  engineer  that  he  was  about  to  uncouple 
the  cars.  This  signal  was  reported  by  the  fireman  to  the  engineer,  who 
stopped  the  cars,  and  the  appellee  went  in  to  uncouple  the  cars  when  Kittinr- 
ger  gave  the  signal  to  hack,  which  was  done,  and  the  appellee's  arm  crushed. 
The  Qreman  had  notified  the  engineer  of  the  appellee's  position,  and  knew, 
as  he  swears,  that  the  injured  man  had  not  been  given  time  sufficient  to  un- 
couple the  care,  and  avoid  danger,  from  the  lime  of  the  steady  signal  given 
by  him  to  that  of  the  fast  signal  given  by  Kittenger.  The  fireman  called  to 
the  engineer  to  stop,  but  It  was  then  too  late,  as  it  was  then  impossible  to 
have  prevented  the  accident.  This  court  is  not  conversant  with  the  manner 
in  which  these  signals  should  be  given;  but,  where  the  coupling  and  uncoup- 
ling of  cars  is  of  constant  occurrence,  it  seems  to  us  that  tlie  party  entering 
and  performing  the  task  should  give  the  signal  of  its  completion,  and  not 
leave  the  signal  to  be  given  by  those  who  might  not  even  be  aware,  a.t  the 
time,  ttiat  any  one  was  engaged  in  the  act  of  uncoupling,  as  seems  to  have 
been  the  case  here.  We  are  not  disposed  to  question  the  truth  of  the  finding 
by  the  jury  that  the  engineer  was  guilty  of  gross  neglect;  and,  while  his  act 
is  to  be  attributed  to  the  incompetency  of  Kittenger,  it  seems  to  us  that  he 
should  have  been  as  well  informed,  at  least,  as  the  fireman.  May,  as  to  the 
dangerous  position  of  the  appellee  when  this  fast  signal  was  given  by  Kit- 
tenger. 

We  have  devoted  but  little  time  to  the  consid«*ation  of  the  instructions 
given  by  the  court,  or  those  refused,  because  the  findings  of  fact  by  the  jury 
determine  the  right  of  recovery  by  the  appellee.  The  general  instruction  No. 
2,  given  for  the  plaintiff,  embodied,  in  substance,  the  law  of  this  case.  The 
jury  was  told  that,  if  Kittenger  was  incompetent  to  discharge  the  duties  of 
yavd-switchman  in  defendant's  service,  and  that  the  defendant,  or  any  of  its 
agents,  charged  at  the  time  with  the  duty  of  employing  and  discharging  such 
employes,  knew  of,  or  by  the  exercise  of  ordinary  care  couid  have  known  of, 
such  incompetency  on  the  part  of  Kittenger,  and,  notwithstanding  such  knowl- 
edge or  means  of  knowledge,  retained  him,  and  that  aafd  unfitness  was  un- 
known to  the  plaintiff,  and  the  plaintiff,  while  in  the  discharge  of  his  duty, 
and  without  any  contributory  fault  on  his  part,  was  injured  by  reason  of  the 
incompetency  of  Kittenger,  etc.,  they  should  find  for  the  plaintiff.  While 
this  instruction  may  have  omitted  to  con  vey  the  idea  that,  if  the  appellee  bad 
the  same  means  of  knowledge  that  the  defendant  had,  and  n^vertbejess  con- 
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tlnued  in  the  service,  they  should  Qnd  for  the  defendant,  the  jury  has  In  effect 
said  hy  their  special  finding  that  the  appellee  was  ignorant  of  his  incompe- 
tency, and  had  no  means  of  ascertaining  it,  and  therefore  this  omission  could 
not  huave  prejudiced  the  defendant  in  apj  manner.  Besides,  the  jury  was 
told,  for  the  defendant,  that,  n^hile  it  was  the  dutj  of  the  defendant  to  exer- 
cise reasonable  care  and  judgment  in  the  selection  of  its  employes,  it  does  not 
guaranty  the  competency  or  fltness  of  its  employes;  and,  if  it  did  exercise 
reasonable  care  in  the  employment  of  Kfttenger,  it  is  not  liable  to  the  plain- 
tiff on  account  of  said  employment,  although  the  jury  may  in  fact  believe  he 
was  unfit  for  the  position.  The  jury  was  also  told  that,  if  the  plaintiff  and 
Kittenger  were  in  the  same  grade  of  labor  when  the  accident  occurred,  the  law 
is  for  the  defendant,  unless  they  believe  the  defendant  was  guilty  of  negli- 
gence in  employing  and  continuing  Kittenger  in  its  service.  The  jury  was 
also  instructed  as  to  contributory  neglect,  if  any,  on  the  part  of  the  plaintiff, 
and  we  find  nothing  in  the  record  authorizing  a  reversal,  anless  this  court 
could  Invade  the  province  of  the  jury,  and  determine  the  issues  upon  the  mere 
weight  of  the  testimony,  and  then  it  could  o.nly  be  argued  that  a  bare  pre- 
ponderance of  the  testimony  established  the  competency  of  defradant'l  em- 
ploye.   The  judgment,  in  our  opinion,  should  be  afilrmed. 


LiTTLB  Book,  M.  B.  Sa  T.  Bt.  Oo.  o.  Iredell. 

(Supreme  Court  of  Arltanm*.   April  14, 1888.) 

BncoTAi,  or  Cacsm— Pbtition  rOR— JuRrsDionox  or  Stati  ComtT, 

When  a  petition  and  bond  for  the  removal  of  a  oauoe  to  the  federal  oourt  are  pre- 
sented in  apt  time,  and  It  appears  on  the  faoe  of  the  whole  record  that  petitioner  Is 
entitled  to  remevai,  tim  state  oonrt  loses  jorisdioUoQ;  and,  if  it  afterwards  mder 
judgment  against  petitioner,  such  judgment  will  be  vacated  on  upeaL  although  ttie 
petitioner  neither  excepted  to  the  refosal  of  the  petition,  nor  protested  against  the 
mbseqnent  proceedings,  but  filed  an  answer,  uid  oonteated  the  ease  upon  ton  merits. 

Appeal  from  circuit  court,  Jefferson  county;  John  A.  WillluhS)  Judge. 
John  if.  Moore,  for  appellant.  iT.  2*.  White,  for  appellee. 

CocKBiLL,  0.  J.  The  appellee  sued  the  railway  in  the  Jelferson  drcnit 
court,  ib  the  year  1885,  to  recover  damages  in  ttiesam  of  •lO.OOOfor  a  personal 
injury  sustained  by  her  while  a  passenger  on  one  of  Its  tnitns.  In  apt  time 
the  defendant  presented  its  petition  for  removal  of  the  cause  to  the  federal 
court,  alleging  that  the  plaintlft  was  then,  and  at  tUe  time  the  complaint  was 
filed,  a  dtisen  of  the  state  of  Mississippi,  and  that  the  defendant  was  a  citizen 
of  the  state  of  Axfcansas,  be!  ng  a  corporation  oiganized  ander  the  laws  of  this 
state.  A  bond,  with  surety,  conditioned  as  the  act  of  congress  requires  in 
«ucb  eases,  was  filed  and  approved  by  the  court.  Proof  was  heard  upon  the 
•qneeUon  of  eiUzenshlp  presented  by  the  petition  for  removal;  and  the  oourt 
^osed  to  relinqulsli  eohtivt  of  the  cause.  The  raflwqr  answered,  and  the 
«au8e  proceeded  to  trial,  resulting  in  a  judgment  for  the  plalnUfl.  The  com- 
pany has  appealed. 

Tliough  the  question  for  a  time  rested  in  some  obscnrlty,  It  is  now  definitely 
settled  that  no  issue  of  fact,  upon  a  petition  for  the  remoral  of  a  cause  from  a 
state  to  a  federal  court,  can  be  tried  in  the  state  tribunal.  Railway  v.  Dxmn, 
122  U.  S.  514,  7  Sap.  Gt.  Bep.  1262.  It  Is  essential  that  one  or  the  other  of 
the  courts  should  have  exclusive  jurisdiction  to  determine  the  tosue,  and  that 
power  Is  reserved  for  the  federal  court  by  the  decisions  of  the  supreme  court 
of  the  United  States,  which  is  the  flnal  arbiter  in  all  cases  where  a  state  court 
has  denied  a  removal.  The  only  question  forthe  state  tribunal,  after  the  peti- 
tion and  bond  for  removal  are  filed,  is  whether,  admitting  the  ^cts  to  be  true, 
it  appears  on  the  face  of  the  record  (the  whole  record)  that  the  petitioner  is 
entitled  to  the  removal.  Id.  The  petitioner  does  not  waive  his  right  to  the 
femoral  hj  ooateettng  the  suit  upon  its  merits  In  the  state  eonrt  after  bis  peti- 
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tlon  la  there  denied,  {Railrotxd  Co,  t.  Hameraley,  104  U.  S.  5,)  even  though, 
there  was  no  exception  saved  to  the  ruling  of  the  court  according  to  the  prac- 
tice of  the  state  courts,  {Kanouse  r.  Martin^  15  How.  197,)  and  no  protest 
made  against  the  Bubseguent  proceedings.  (Steam-8hip  Co.  v.Tugman,  106 
S.  123, 1  Sup.  Ct  Bep.  58.)  The  judgtoent  la  the  cause  must  be  vacated. 


1.  Taxation— Lbtt—Rbvooatioh  of  Aothobitt. 

Act  Ark.  JulT  38, 1868,  providing  for  the  levy  of  taxes,  by  the  ooanty  ooort,  har- 
tng  been  rmeaiM  April  8,  I860,  exoept  lo  far  m  It  angled  to  the  ooUection  at  taxea- 
due  for  1S6S,  oountr  oouita  had.  no  authority  to  lery  taxes  In  Jnly,  1869,  tot  the  year 

1868. 

flb  SiifB— Tax  Dkbd— Illkoal  Lbvt— PBasmtpnoN. 

Although  a  tax  deed  is,  by  statute,  prima  facie  ©ridenoo  of  title,  yet  where  the- 
sale  was  made  to  oollect  a  oouoty  tax  of  1  p«r  oent ,  and  other  taxes,  and  the  reoca^' 
of  the  county  court  show  an  illegal  levy  ox  snoh  a  tax  a  few  months  before  the  sale, 
it  will  not,  in  the  abseuoe  of  further  evidsuoe,  be  presumed  that  the  sale  was  bawd- 
on  any  oihsr  Levy,  and  the  deed  will  be  lield  void. 
8.  Bakb — Balb  under  Iujqai<  Lbvt — Lapsb  or  Tins. 

Here  lapse  of  time  does  not  validate  a  tax  deed  baaed  on  an  Illegal  tax,  when 
the  porohaser  does  not  take  possession  of  the  land,  thoogh  the  deed  Is  good  upon  it*- 
face,  and  the  purchaser  has  paid  all  subseq.uent  taxes. 

Appeal  from  circuit  court,  Lawrence  coun^;  B.  H.  Powell,  Judge. 
W.  H.  Coody  and  John  K.  ffibton,  for  appeUaats.   JOutUr  A  StiU,  tat 
peUee. 

Ck>CKRiLL.  G.  J.  This  is  a  suit  to  quiet  titie.  The  complaint  was  filed  hy 
the  Vturra  to  cancel  a  tax  deed  held  by  Matthews,  The  court  found  that  the 
title  to  the  land  was  in  the  plaintiffs  unless  it  was  divested  by  the  tax  deed;: 
that  tlie  tax  deed  was  good  on  its  face,  but  void  in  fact;  that  the  land  was 
wild  and  unimproved ;  that  the  defendant,  the  purchaser  at  tax  sale,  had  never' 
been  iu  possession ;  but  had  paid  the  taxes  for  the  years  subsequent  to  hfs  pur- 
chase ;  and  it  was  decreed  that  the  adult  plaintiffs  were  barred  of  their  remedy, 
and  that  the  plaintifE.  who  was  a  minor,  should  be  permitted  to  redeem.  The- 
plaintifEs  appealed. 

The  court's  finding  of  facta  is  sustained  by  the  proof.  The  land  was  sold 
in  December,  1B69,  tor  the  taxes  of  1868.  The  tax  proceedings  were  had  un- 
der tbe  act  of  February  19,  1869,  an  act  passed  in  lUd  of  the  revenue  law  of 
July  23, 1868.  Pack  v.  CraiqfoTd,  ?9  Arli.  492;  Co2«  v.  Moore,  34  Ark.  582-^ 
Hickman  v.  Kempner,  35  Ark.  505.  Tbe  assessor  caused  bis  return  of  the  as- 
sessment of  real  property  to  be  filed  l>y  the  county  cleA  on  the  9th  of  June, 
1869.  Tlie  county  court  met  within  15  days  thereafter,  as  the  act  required,, 
to  equalize  the  assessments,  and,  after  a  series  of  adjoummoita,  on  the  15t^ 
of  July,  1869,  ordered  that  a  tax  of  1  per  cent,  for  counfy  purposes  be  laid 
upon  the  taxable  property,  presumably  for  the  year  1868.  There  was  no  evi- 
dence of  the  levy  of  any  other  taxes  for  that  year,  but.  as  the  act  makes  the 
tax  deed  prima  facie  evidence  of  title  in  tbe  grantee,  the  presumption  is  in- 
dulged, in  tbe  absence  of  controverting  evidence,  that  the  taxes  were  laid  ac- 
cording to  law.  Tbe  supplementiil  act  of  February  19,  1869,  makes  no  pro* 
vision  for  the  levy  of  taxes.  That  power  was  governed  at  that  time  by  tha 
act  of  July  23, 1868.  When  the  supplemental  act  was  passed,  it  seems  to  hava 
been  taken  for  granted  that  the  county  courts  had  performed  the  duty  of 
levying  taxes  as  prescribed  by  the  revenue  law  then  in  force,  and  the  supple- 
mental act  was  intended  to  authorize  a  subsequent  assessment  and  collectioa 
of  the  taxes  ahreudy  levied.  It  was  the  policy  of  the  revenue  act  of  1868  to 
cause  the  taxes  to  be  laid  before  the  property  assesamenc  was  completed.  The 
power  to  levy  taxes  for  the  year  1868  expired  with  that  yow  by  virtue  of  the 


Pare  et  al,  o.  AUrrHEvra. 

(Sttpreme  Court  of  Arkaneaa,  April  14, 1888.) 
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eighty-third  and  eighty-fourth  sectioDS  of  tbe  act  of  July  23, 1868.  Moreover, 
that  act,  HDd  its  supplement  of  1869,  were  expressly  repealed  by  the  l&9th  sec- 
tion of  the  act  of  April  6, 1869.  before  the  levy  of  the  tax  in  question,  but  were 
continued  in  force  for  the  sole  purpose  of  collecting  the  taxes  due  for  1868. 
11  follows  that  there  was  no  legislative  authority  for  the  oonnty  oourt  to  lay 
taxes  in  July,  1869,  for  the  year  1868.  The  oounty  tax  of  1  per  cent,  was 
therefore  laid  without  authority  of  law,  and  was  an  illegal  exaction.  The  land 
in  question  was  sold  to  eolle<^  state,  county,  and  other  taxes.  The  oounty  tax 
for  which  it  was  sold  amounted  to  just  1  per  oent.  of  Its  assessed  value.  In  the 
absence  of  other  evidence,  we  would  Indulge  the  presumption  that  this  tax  had 
been  r^ularfy  laid  by  the  proper  authority,  In  the  year  1868.  But  the  record 
shows,  as  we  have  seen,  that  such  a  tax  was  levied  in  1869  for  1868.  It  was 
the  duty  of  the  oounty  oourt  alone  to  perform  this  act,  and,  when  it  is  proved 
to  have  been  done  on  one  date,  there  is  no  presumption  that  it  was  done  on 
another.  It  will  not  be  presumed  that  the  fact  is  otherwise  than  as  proved 
by  the  record  of  the  court  adduced  in  evidence.  Oalpin  v.  Paj^«,  18  Wall. 
m4.  The  proof  that  the  county  tax,  for  the  non-payment  of  which  the  land 
iq>pear8  to  have  been  sold,  was  Ul^ally  laid  upon  It  rebutted  the  presumption 
of  regularity  raised  by  the  deed,  and  cast  upon  the  tax  purohsser  the  oinu  of 
showing,  if  be  could,  that  a  similar  tax  was  legally  assessed.  Mo  effort  was 
made  to  do  so.  It  follows  that  the  land  was  sold  for  an  illegal  tax.  That 
TlUated  the  deed.  The  bare  lapse  of  time,  without  possession,  did  not  cure 
the  defteet.  Badd^  v.  Scruggt,  46  Ark.  — .  The  court  should  have  caa- 
erted  the  tax  deed  upon  the  payment  of>  the  taxes,  etc.  legally  aaseaeed  against 
the  land,  and  the  taxes  subsequently  paid  by  the  purchaser. 

Beverse  the  deereep  wad  lemand  the  cause,  wlu  InatrvctkHis  to  enter  such. 
■  decree. 


Bakkb  o.  Stats. 
(Court  of  Avpeal9  of  Texa*.  Febroary  8, 1888.) 
1.  AasoiF— ImcnaoTT— BoBMiHe  ImuaiD  Paopsarr. 

Aa  Indleiment  ohusliig  thst  defendant  Imrned  bis  own  boose,  the  said  hcmae  be- 
inS  at  the  time  insured,  Is  niffloieiit,  witlumt  allwliiff  the  ImtAm  In  relattmi  to  thfi 
Insoranoe. 

t.  8am>— InDionaHT— Xjtdahssbqiq  Amaosxt  FaopaBrr— Allboation  or  Owmv- 

•HIP. 

An  indictment  tliM  deCsndsa*  burned  Us  own  hoose,  thraeby  eodBneerlne  the 
■sXetf  of  hoiuea  belonging  to  other  perscois,  Is  mfflctent  without  giving  ffwitt 
of  siufa  other  persons. 

S.  8a]»—Zkdicti>bkt— Locus  ix  Quo  or  Pbopbbtt. 

In  aa  indictment  for  anon,  the  loeuc  in  quo  of  the  honae  burned  Is  alleged  suffl- 
eleaUy,  the  aUegation  being  **«  certain  bonee  then  and  thwe  oooupied,  owned,  lOid 
oontroUed  hy  d^eadant;'"^then  and  there"  referring  to  the  time  and  ooontv  nrer- 
iously  stated.  ^  ' 

4.  CBimNAi.  Law— CoKnuBiONB— CoMTBBSATioH  wrra  DsnKOijiT. 

Testimony  det^ng  a  oonversation  which  the  wltncH  hsd  with  defendant  under 
anest  Is  inadmissible  unlees  for  the  pozpose  of  showing  a  ocrafeasion. 

5.  Bams— Com  rsHiOH  Hads  Wbii.b  Uhdeb  Abbbsi^autioh. 

Under  Ckide  Ctim.  Proa  Tex.  arL  7fi0,  providing  that  a  oonf  coalon  shall  not  be  used: 
if  made  wldle  defendant  was  under  arree^  "unless  such  oonfeeaion  be  made  in  the< 
voluntary  statement  of  the  accused  taken  before  an  ff^nmlning  court  in  accordance 
with  law,  Mt  be  made  volantarlly  after  having  been  first  cautioned  that  it  may  be 
used  against  him, "  a  caution  by  the  magistrate  at  the  examination  that  defendant's, 
written  statement  before  the  magistrate,  if  he  shonid  make  one,  would  be  used, 
■gainst  him,  is  not  such  caution  as  to  make  admissible  statements  made  by  defend- 
ant to  another  person  a  few  hours  afterwards. 

Appeal  from  district  court,  Grayson  county;  H.  O.  Head.  Judge. 

On  indictment  for  arson  the  defendant,  J.  T.  Baker,  was  convicted,  and  ap- 
peals. There  was  testimony  upon  the  trial  to  the  effeet  thatd^endant,  a  few 
iom  after  be  had  besft jcraigned  before  the  examining  oouit.  oIlsnA  «u  oOoer 
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certain  considerations  to  p«rrtiit  his  escape.  Code  Grim.  Froc.  art.  750,  pro- 
Tides  that  a  "confession  shall  not  be  used  if,  at  the  time  it  was  made,  the  do* 
fendant  was  in  jail,  or  other  place  of  confinement,  nor  while  he  is  in  enstody 
of  an  officer,  unless  such  confession  be  nude  in  the  voluntary  statement  of  the 
acoused,  taken  before  an  examining  ooart  la  aoeordanos  with  law»  or  be  made 
Tolnatuityafter  having  been  flist  eantlonedtbat  16  m^  be  used  against  htm," 
etc. 

Woods  A  Smithy  Brown  A  Stmter,  and  9Ubertt  Paaeo  A  JSuweU.  for  a|^^ 
lant.   A»tt.  Atty.  €fm.  Danidton,  for  the  State. 

WiLLsoN,  J.  There  are  two  counts  In  the  tndictaaent;  the  first  charging 
that  the  defendant  bnnted  his  own  honse.  the  said  bouse  being  at  the  time  in- 
sured; the  second  chargii^  that  heburaed  bis  own  boose,  tberel^  endangering 
the  safety  of  houses  brtonglng  to  other  persons.  We  are  of  the  opinion  that 
the  indictment  is  sabstanttalfy  sufflcieat  in  both  its  counts,  and  that  the  de- 
fendant's exceptions  thereto,  aid  his  motion  In  arrest  of  judgment  were  prop> 
erly  overruled. 

The  Zoom  in  quo  of  the  bouse  burned  is  alleged  safflcimliy;  the  allegation 
being  "a  entain  bouse  tben  and  there  oocupled,  owned,  and  controlled  by  him. 
the  said  Baker,"  the  words  "then  and  there"  referring  to  the  time  and  the 
county  preTlously  stated. 

It  was  unneoessuy  to  allege  ttie  amonnt  of  the  insnnmoe  upon  the  bouse, 
the  company  in  wMcb  It  was  insured,  or  other  facts  In  reUtlon  to  ^e  inanr> 
anoe.  It  was  only  neeessaiy  to  allege  that,  at  the  time  the  boose  wis  bamed, 
it  was  insured.  That  portion  <tf  the  first  count  in  theindletment  which  states 
that  "the  amount  of  raid  insaranee,  and  a  further  description  of  wfaloh  Is  to 
the  grand  jurors  unknown,"  Is  surplusage,  and  should  have  been  treated  as 
Immaterial,  and  wholly  dinregaided  on  the  trial. 

With  respect  to  the  second  count  we  do  not  think  it  was  essential  to  alleve 
who  owned  the  houses  which  Were  endangered  by  the  burning  of  defen^huit*B 
house.  Such  an  aUM^on  Is  usual  and  pn^er,  but  not  ahsdutely  esseutial. 
as  it  Is  immaterial  who  owned  the  hooses  so  endangeredi  if  UiQy  were  owned 
by  other  persons  than  tiie  defendant. 

We  learn,  from  astatement  made  in  the  charge  of  the  court,  t^at  the  oounfy 
attorney  elected  to  try  the  defendant  upon  the  first  count  in  the  indictment. 
This  is  all  the  Information  afforded  by  the  record  as  to  the  election.  There  is 
no  notice  of  it  taken  in  ^  judgment  entry,  or  in  ai^i^er  entry  in  tJiecase. 
We  must  pmume,  tber^re,  from  the  statement  made  in  the  charge  of  the 
court,  ttiat  the  state  voluntarily  abandoned  and  dismissed  the  second  count. 
It  does-  not  appear  that  such  election  was  required  by  the  court,  nor  do  we 
think  it  could  properly  have  been  required.  It  Is  only  when  distinct  fdonies, 
not  of  the  same  character,  are  charg^  In  different  counts  In  the  same  indict- 
ment, that  the  state  may  be  required  to  elect  upon  which  count  it  will  claim 
a  conviction.  Xunn  v.  State,  44  Tex.  85;  Bol^  v.  Stato,  13  Tex.  App.  650; 
CJieatei-  v.  StaU,  23  Tex.  App.  577.  5  S.  W.  Bep.  125.  In  this  case  thesame 
felony  is  charged  in  each  count.  But  the  state  having  elected  to  try  the  de- 
fendant upon  the  first  count,  and  the  court  havittg  sanctioned  such  election, 
that  count  alone  should  have  been  submitted  to  the  jury,  and  the  jury  should 
have  been  expllciUy  instructed  tliat  they  could  not  consider  andcould  notcon- 
vlct  upon  the  second  count.  In  defining  arson,  the  learned  judge,  in  hbi 
charge  to  the  jury,  embraced  both  counts  in  the  indictment;  that  is,  burning 
an  insured  house,  and  burning  a  house,  the  burning  of  whlob  endangered 
other  bouses  not  belonging  to  the  defendant.  That  portion  of  the  chai^ 
which  embraced  the  arson  charged  in  the  second  count  is  erroneous  because 
it  is  not  the  law  applicable  to  the  case,  and  because  it  submitted  to  the  jury 
an  Issue  not  In  the  ease.  This  error  in  the  charge,  not  having  been  excepted 
to,  wohU  not  be  rttrenible  error  unless  it  was  calculated  to  injure  the  rights  of 
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thedefendaot;  and  whetberth6emHrisoftbatcharacterwedoiiotdelermine.a8 
it  Is  unnecessitry  that  we  should  do,  there  tMing  another  error  for  which  the 
judgmeDl  must  be  set  aside. 

We  are  of  the  opinion  that  the  court  erred  in  admitting  the  testimony  of  the 
witness  Pelfry,  detailing  a  conversation  which  the  defeudant  had  with  him 
at  a  time  when  the  defendant  was  under  arrest.  This  testimony  was  evi- 
dently introduced  by  the  state  as  inculpat<vy;  as  a  circumstance  tending  to 
prove  defendant's  guilt,  as  a  quoH  oonfeasion  of  guilt.  If  not  introduced  for 
this  purpose,  it  was  wholly  irrelevant,  and  should  for  that  reason  have  been 
rejected.  If  introauoed  as  inculpatory  evidence,  it  was  inadmissible  because 
the  statements  were  made  by  tlie  defendant  while  he  was  under  ari'est,  and 
without  being  first  cautioned  that  any  statements  be  made  might  be  used  in 
evidence  against  him.  The  fact  that,  a  few  hours  prior  to  tbetimeot  making 
saitl  Rtatements,  he  bad  been  cautioned  by  the  magistrate  before  whom  the 
charge  against  him  was  being  Investigated  that  a  voluntary  statement,  if  he 
.should  make  one,  might  be  used  in  evidence  against  him,  does  not.  we  thinks 
dispense  with  a  canuon  with  respect  to  statements  subsequently  made,  on 
mother  oooulon,  to  another  party,  and  under  entirely  dlfltamt  drcamBtanoes. 
The  cauti(m  given  him  by  the  magistxate  related  alone  to  a  voluntary  state- 
ment,— a  Jndicial  proceeding  In  the  presence  of  the  court, — a  written  state- 
ment to  be  signed  by  the  d^eodant.  It  would  be  stretching  the  rule  too  mucb, 
we  think,  to  apj^  a  oantion  made  under  such  tdrcamstancas  to  any  and  all 
statements  made  by  the  defendant  on  subsequent  occasions.  We  do  not  agree 
to  the  rule  as  stated  In  Sarnsa  v.  Btate,  36  Tex.  8S6,  that  the  caution  must 
immediately  precede  tlie  confession.  That  rule,  we  think,  is  too  extreme,  and 
In  the  tubseqnoit  case  of  Maddox  v.  Btate,  41  Tex.  205.  It  was  not  strictly 
jidbc»«d  to.  We  thiidc  the  true  mle  la  that.  If  the  defendant  was  properly 
eantloned  that  statements  made  by  htm  might  be  used  In  evidence  against 
him,  and  hetbereaftw,  within  a  reasonable  time,  made  statements  reasonably 
•coAking  within  tAe  scope  of  the  cantton  given  him,  such  statements  would  be 
admissiUe  against  him.  Bnt  we  do  not  tiUnk  the  statements  made  by  the 
defendant  in  this  instance  come  within  this  rule.  Thery  are  not  statements 
reasonably  embraced  within  the  caution  given  the  defendant  by  the  magis- 
tnte,  for  that  eaotlon  was  limited  to  a  vulantary  statement,  and  was  not  in- 
tended to,  and  could  not.  We  think,  apply  to  any  other  statement.  This  is  a 
new  question,  as  far  as  we  are  aware,  and  we  have  been  unable  to  find  any 
Authori^  which  has  aided  us  in  reaching  a  conclusion  upon  it.  The  conclu- 
sion we  have  arrived  at  is  based  alone  upon  what  we  conceive  to  be  the  spirit 
ct  the  law  reguUting  the  admissibility  in  evidence  of  confessions.  Confes- 
sions of  persons  in  confinement,  or  in  the  custody  of  an  officer,  are  only  ad- 
missible under  tiie  conditions  prescribed  in  the  statute,  and  the  caution  r^ 
quired  In  the  case  of  a  voluntary  statement  is  a  distinct  caution  from  that  re- 
quired in  the  case  of  other  confeesions,  and  is  applicable  alone  to  the  statement 
made  before  the  magistrate,  reduced  to  writing  and  signed  by  the  defendant. 
Code  Grim.  Froc.  art.  750. 

Otlier  errors  assigned  and  presented  in  the  brief  and  argument  of  oonnsel 
for  defendant  have  received  our  attention,  bat  we  are  ot  the  opinion  that  Uie 
only  material  errors  are  those  which  we  have  cUscussed,  and  because  of  the 
Jast  named  of  which  the  judgment  is  reversed,  and  Uie  caose  Is  remanded. 


Gbobob  v.  State. 
(Court  of  Appeals  of  Texas.   February  18,  188B.) 

X  JtPFSAir— Rsooan— BTAnHENT  or  Facts— Tihb  or  FlUMO. 

Under  Rev.  SL  Ite.  1879,  art.  1979,  providing  that  the  statement  of  fsots  shall  ba 
filed  within  the  traoi,  or  10  days  tharaatter,  and  the  act  of  March  8, 1887,tbataBtate- 
mant,  altboufh  filed  aftar  anoh  10  div*i       ha  etmridafed  oa  tppaal  U  the  party 
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tendering  tiie  Bame  Bbow  tbat  the  delay  was  not  doe  to  fault  or  laches  of  his,  and' 
that  such  failure  was  the  result  of  causes  berond  his  coutroL  held,  a  Btatement  aeait 
hy  mail  to  the  jnd^  for  approval  5  days  after  adjoanoent  of  the  term,  but  not  filed 
until  24  days  thereafter,  and  43  days  after  the  trial,  will  not  be  considered,  as  there 
was  clearly  laobes. 

2.  EzcBPTioKs,  Biu.  or — Tim  of  Filiho. 

Is  Texas  a  bill  of  exceptions,  not  filed  within  the  term,  but  after  the  oonrt  has  ad- 
journed, will  not  be  considered  on  appeaL* 

8.  Cbixihal  Law— Appbal— RxTiBir. 

Od  ^^eal  from  a  owiviction  of  numalanghter^  error  In  •  ohargo  oaanot  be  oon- 
aidered  when  there  is  no  statement  of  facts. 

Appeal  from  district  court,  Limestone  county;  8.  R.  Frost,  Judge. 

The  defendant,  W.  B.  George,  waa  convicted  of  mansiaugtiter,  and  appeals.. 
The  affidavits  show  that  10  days  after  the  adjournment  of  tlie  ttxm  was  allowed 
for  the  filing  of  the  statement  of  facts. 

Kimbell  A  Kimbell  and  Herring  <ft  Kdl^,  for  appellant.  Aitt.  Atty.  Qm- 
Davidson,  for  the  State. 

Hurt,  J.  This  is  a  conviction  for  manslaughter,  with  the  punishment  fixed, 
at  three  years  in  the  penitentiary.  Appellant  was  tried  on  October  31,  1887. 
Court  adjourned  Noveml>er  18,  1887.  Oounsel  for  appellant  presented  to  the 
district  attorney  for  bis  approval  a  statement  of  fact8>on  November  30. 1887. 
—12  days  after  the  adjournment  of  the  court.  The  statement  of  ftets  was- 
received  by  the  district  clerk  on  December  12,  1887,  and  Sled  as  of  November 
27, 1887.  There  was  no  order  allowing  the  Btatement  lobe  filed  after  adjourn- 
ment. The  law  requires  that  the  statement  of  facts  shall  be  filed  in  term- 
time,  or,  under  an  order  for  the  purpose,  within  10  days  after  the  adjourn- 
ment of  the  court.  But  if  not  filed  within  the  term,  or  within  10  days  (an 
order  having  been  entered  for  that  purpose)  after  adjournment,  still,  by  virtue 
of  article  1379  a,  "when  a  statement  of  facts  is  filed  after  these  times,  and 
the  party  tendering  or  filing  the  same  shall,  to  the  satisfaction  of  this  coiut, 
show  that  he  has  used  due  diligence  to  obtain  the  approval  and  signature  of 
the  judge  thereto,  and  to  file  the  same  within  the  time  prescribed,  to-wit,  in 
term-time,  or  within  10  days  after  adjournment,  and  that  his  failure  to  Qle- 
the  same  In  said  time  is  not  due  to  the  fault  or  lachea  of  said  party,  or  bis  at- 
torney, and  tbat  such  failure  was  the  result  of  causes  beyond  his  control,  this 
court  shall  permit  said  statement  of  facts  to  remain  as  part  of  the  record,  and 
consider  the  same."  etc..  (approved  March  8,  1887.^  Now,  it  can  hardly  be 
contended  that  appellant,  or  his  counsel,  has  complied  with  the  provisions  of 
this  article.  Instead  of  showing  due  diligence,  laches  clearly  appear.  Failing 
to  use  proper  diligence  to  obtain  the  approval  and  signature  of  the  judge  to- 
the  statement  of  facts,  and  it  having  been  filed  after  adjournment  without  an 
order  to  that  effect,  this  court  cannot  lawfully  consider  this  statement  of  factSr 
and  hence  the  errors  assigned  must  be  considered  as  U  .no  statunent  of  facte 
appeared  in  the  record. 

1  Bills  of  ezoeptions  most  bs  wepared  and  setUed  before  the  end  ot  the  term  at  which 
the  cause  was  tried.  Sweet  v.  Perkins,  84  Fed.  Rep.  777;  Stave  Co.  v.  Hanufatnrinff 
Co.,  83  Fed.  Rep.  823 :  or  within  such  time  as  the  pulJes  by  tiieir  agreement,  made  [»rt 
of  the  record,  may  stipulate,  or  within  the  time  aUowed  by  the  court  In  Its  order  to  that 
effect,  made  in  term-tune  and  i^pearinff  In  the  reoord.  Hake  v.  Strubel,  (IlL)  13  N.  E. 
Bep.  OTtJi.  A  distinction  is  to  be  observed  in  this  respect  between  the  settling  and  altow- 
anoBOf  abUL  whiohisanactjadicialinitsnature.  andtheact  of  signing  and  sealing 
tbe  Mil,  whloh  is  merely  mlolsteriaL  Id.  The  bill  must  be  signed  during  tenn<time. 
unless  authorteed  to  be  signed  after  adjournment  liy  consent  or  agreement  of  counsel 
Markland  v.  Albes,  fAla.)  3  South.  Rep.  13S;  State  v.  Smith,  (Kan.)  16  Paa  Bep.  354. 
Bills  of  exceptions  filed  more  than  10  days  after  the  expiration  of  the  trial  term  of  the 
oourt  below  will  not  be  considered  on  appeaL  Stewart  v.  State,  (Tex.)  8  S.  W.  Rep. 
817.  But  where  one  has  done  all  in  his  power  to  procure  the  setUemeat  of,  and  signa- 
ture to.  the  blU,  he  cannot  be  predjudioed  bf  the  delay  of  the  Jndge.  Davis  V.  PafeBok, 
7       Ct.  Bep.  IIOS;  Slavs  Go.  v.  jfannfaohirlDg  Co.,  twprA 
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Appellant  complains  that,  without  fault  on  his  part,  be  baa  been  deprived 
of  his  bills  of  exceptiona.  If  a  part7  be  dtssatisfied  with  any  ruling  or  action 
of  the  court  upon  the  trial,  he  may  except  thereto  at  the  time  the  same  is 
made,  and,  at  his  requrat,  he  shall  be  given  time  to  embody  such  exceptions 
In  a  written  bill.  Refusal  by  the  cou^  to  grant  such  time  is  error,  but  such 
error  must  appear  to  have  predjudiced  some  right  of  the  party  to  constitute  it 
leTUBible  error.  And,  for  the  party  to  have  such  error  revised  by  titis  court,r 
he  must,  at  the  time,  reserve  his  bill  to  the  action  of  the  court  In  refusing  him 
time  to  prepare  his  exceptions  to  the  supposed  erroneoua  ruling,  action  or 
oi^niOD.  it  this  bill  is  not  allowed  by  the  court,  then  he  most  i^peal  to  the 
bT-standers.  Quite  a  oumber  of  bills  of  exception  appear  in  this  record.  None, 
however,  were  reserved  at  the  time,  or  In  term-time,  all  being  filed  after  court 
adjourned.  We  cannot,  under  the  circumstances,  consider  these  bills,  and  the 
errors  assigned  must  be  considned  "without  tbem. 

This  record  is  therefore  betore  us  without  bills  of  exeepUons,  or  a  statement 
of  fadtB,  and  we  are  to  look  alone  to  the  sufflcienqy  of  the  indictment,  and 
charge  of  the  court.  Testing  tiie  charge  by  the  atl^ationa  in  the  Indictment^ 
and  assuming  that  there  was  evidence  calling  fOreveryUieory  of  theeasepre' 
sen  ted  by  tlie  charge,  we  must  hold  that,  the  Indictment  being  safBcientr 
and  there  being  no  statement  of  facts,  the  charge  Is  not  obnoxious  to  any  rad' 
ioal  error,  and  the  judgment  must  be  and  is  affirmed. 

<at  KOTION  VOS  KBaXABINO. 

Hurt,  J.  We  were  mlstalten  in  the  first  opinion  in  this  case  in  stating^ 
that  there  was  no  order  for  filing  the  statement  of  facto  after  the  adjournment 
of  the  court.  This  mistake,  however,  waa  inunaterial,  beoatise  the  statement 
was  not  filed  within  10  days. 

In  their  brief  on  the  motion  for  rehearing,  counsel  for  the  ftppellant  insist 
that  there  was  ororinthediai^of  tiiecourtreiHtingtoman8laughter,and,a8' 
the  conrt  lAarged  upon  this  grade  of  the  offense,  it  is  to  be  presumed  that  the 
evidence  required  tlie  charge.  If  oonrta  never  cliarged  abetawt  law,  tlie  pre-- 
sumption  claimed  would  be  reasonalde. 

The  Judge's  notes  were  tendered  to  the  district  attorney  1^  oonnaei  for  ap' 
pellant  aa  a  correct  statement  of  tacts,  which  wars  reused.  It  was  then  the 
plain  duty  of  counsel  tot  appellant  to  prepare  from  the  notes,  or  any  oilier 
source,  a  statement  of  facts,  present  the  same  to  the  district  attomejr,  and,  il 
be  f^led  to  agree,  tlien  present  it  to  tlw  judge,  eto. 

Again,  no  move  towards  obtaining  a  statement  of  facts  was  made  until  flrer 
dnys  after  court  adjourned,  wtien  counsel  for  appellant  prepared,  and  sent  b^ 
mail  to  the  judge  at  Corsicana,  a  statement  of  facts.  The  statement  being' 
filed  after  the  10  days  allowed  bad  expired,  still  it  will  be  considered  by  ttiis* 
oourt  if  appellant  has  shown  that  he  bus  used  duediligence  to  have  it  approved- 
and  signed  by  the  judge  in  proper  time,  and  that  his  failure  was  the  result  of 
eausee  beyond  his  control.  Act  of  March  8,  1887.  This  is  the  rule  directly 
iq^licable  to  the  state  of  case  presented  by  the  record.  '  The  stiU^ment  wu» 
not  filed  in  10  days.  Has  appellant  shown  such  diligence  as  is  required  by 
tills  act?  Let  us  suppose  that  counsel  for  appellant  had  prepared  the  statCK 
ment  by  the  second  day  after  adjournment,  and  had  gone  Id  person  to  Corsicana 
to  the  judge  with  it,  and  then  Insisted  upon  bis  approval  and  signature.  It  is 
very  probable  that  these  efforts  would  have  been  succ^ful;  but,  if  after  these 
endeavors  he  had  failed,  he  would  then  be  in  a  better  positiw  to  rely  upon  the 
act  last  cited.  The  plain,  simple  truth  is  that,  instead  of  showing compUanoe 
with  ttte  statute  upon  this  subject,  the  affidavits  filed  by  appellant  present  m 
clear  case  ai  lachaa.  The  motion  for  rehearing  is  overruled. 
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MooRB  e.  Moo&fi. 
(Supreme  Court  of  Texas.   March  IS,  1888.) 

1.  Ooan— PsnujtT  Liability  or  Pasties— Injdnotio!!  to  Rbstbaim  Oolliotioit. 

Hot.  St  Tex.  wu.  149Q,  1430a,  enact  that  each  party  to  any  salt  shall  be  respcmsible 
to  tiie  (Mom  <tf  the  ooort  f w  ooets  Ineorred  tnr  htm,  and  that  it  shall  be  lawful  for 
the  clerks  of  the  disbiet  and  oountyoonrtsand  Jnsooeaof  thepeaoato  demand  p^- 
ment  of  all  costs  In  each  and  every  case  pending  In  their  courts  up  to  the  adjourn- 
ment of  eaoh  tenn  of  said  courts.  Therefore  no  injunction  to  restrain  a  district 
clerk  from  ooUectinx  appeal  costs  can  be  Bustained,  as  appellant  ia  prliuarily  UaUe 
for  the  costs,  thooffn  soooessfol  on  his  appeal 
S,  Saxb— BjEoomr  DuBnra  FBoeBiss  of  Suit— pBoammras. 

On  suit  to  restrain  execution  for  costs  of  appeal,  where  It  appeared  tiuitotmiplaiii- 
ant,  the  defendant  in  another  action,  obtained  on  appeal  a  rerer^  of  Judgment,  and 
on  another  appeal  by  plaintiff  it  was  again  reversed  and  remanded,  and  that,  dur- 
ing the  progr^  of  the  suit,  execution  was  issued  for  the  ooata  oi  eompl^DanVs 
mcoeesful  appeal,  complainant  made  the  plaintiff  in  the  orlglaftl  aotkn  a  oefandaat 
to  the  injunctloa  suit.  Held,  that  the  plaintiff  was  not  a  neoessary  party  to  sooh 
proceedings,  and  the  complainant,  haring  a  judgment  already  a^ptinst  her  for  the 
ooets  of  hu  appeal  oould  onlY  proceed  a^nst  her  during  the  pendency  of  the  oiig- 
inal  action  by  motkm  to  the  distriot  court  to  have  tha  oorta  between  the  parties  ad- 
justed. 

GotamlBStonera'  dsdsloii.  A^>M1  from  Aatclot  oonrt,  Houatoa  eoanly; 
Anson  Baiket.  Judge. 

H.  W.  Moore,  the  defeadant  in  the  salt  of  Sfoore  y.  Mfoore,  broaght  suit  to 
jestrain  F.  H.  Bajne,  sheriff,  and  L  G.  English,  district  clerk,  and  Susan 
Moore,  plaintiff  in  the  above  suit,  from  levying  execution  for  costs  of  his  sne- 
«es8ful  appeal  during  the  pendency  of  the  original  suit,  and  for  judgment 
.against  Susan  Ifoorefor  the  amount  of  same.  The  injanction  was  dissolved 
as  toF.  H.  Bayne  and  L  C.  English,  but  judgment  was  given  against  Susan 
Hoore.  Botik  H.  W.  Moore  and  Susan  Moore  ^peal. 

Ntmn  «ft  2>smiy»  for  Susan  Moore.   Cooper  <fe  Jfoorv,  tor  H.  W.  Moore. 

GoLURD,  J.  Tbe  litigation  in  the  oaae  at  bar  grew  oat  of  a  suit,  No. 
l,896i  brought  for  land  in  Houston  connty,  Jane  HIce  against  H.  W. 
Mooxe  and  others,  in  Hiiioh  George  F.  Moore  intervened.  As  an  effect  of 
■orders  and  judgments,  Oeorge  F.  Moore  became  the  only  pUUnUfl  in  the  salt. 
There  was  a  judgment  In  favor  of  Oeorge  F.  Moore  In  the  distriot  court,  from 
which  tlte  defendant,  H.  W.  Moor^  appealed  to  the  supreme  court  apparently 
in  the  latter  part  of  the  year  1877.  The  clerk  of  f  he  dtstrid;  court,  J.  C.  En- 
glish, undw  the  law  in  force  at  the  time  (Fasch.  Big.  art.  1484)  made  a  record 
^  the  proceedings  of  the  case,  and  a  oertifled  transcript  ot  such  reecnd  to  be 
filed  in  the  snpreme  court  by  H.  W.  Moore  in  the  app«d.  The  cost  of  the  reo- 
■urd  was  994.40,  and  of  the  transcript  994.40.  H.  W.  Moore  was  suooMsful 
in  theinpeal;  tbe  supreme  court  reversing  and  remanding  the  cause  for  a  new 
trial.  The  case  was  afterwards  appealed  by  Oeorge  F.  Moore,  and  a  reversal 
was  obtained,  and  the  cause  Is  now  pending  on  another  appeal  in  the  supreme 
-court.  Oeorge  F.  Aoore  having  died  testate,  his  widow,  Susan  Moore,  as 
•executrix,  took  his  place  in  the  suit  as  plaintiff.  After  the  case  was  tried  in 
tbe  district  court  on  the  16th  day  of  October,  1884,  to>wit,  on  tbe  2d  Novem- 
ber, 1885,  at  the  instanoe  of  J.  C.  English,  former  derk  of  the  court,  an  exe- 
•cntlon  was  sued  out  for  his  oosts  against  H.  W.  Moore;  the  items  at  cost 
commencing  March  13,  1876,  and  ending  September  7.  1880,  Including  the 
«oet  of  the  record  and  the  transcript  occasioned  by  his  appeal,  the  whole  bill 
amounting  to  9211.45,  credited  by  996.95  paid  by  H.  W.  Moore,  leaving 
a  balance  of  9U4.S0  due.  H.  W.  Moore  sued  out  Injunction  to  restrain 
the  collection  of  the  bill;  because  he  says  he  Is  not  liable  for  the  items 
oharged  for  the  record  of  the  proceedings  and  the  transcript  made  in  his  ap- 
peal resulting  in  a  reversal  in  his  favor.  He  made  Mrs.  Moore,  executrix,  a 
party  to  the  suit,  and  asked  that,  if  he  be  held  liable  to  En^^lsh  for  the  costB, 
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he  have  judgment  over  against  Htb.  Moore  for  tbe  amoant  $188.80.  The  in- 
junction was  dissolved  as  to  English  and  the  sheriff  holding  the  execution  for 
collection.  Judgment  was  reudered  against  Mrs.  Moore  for  the  flSS.BO.  H. 
'W^.  Moore  appetJed  from  the  judgment  in  favor  of  the  offlcerst  and  Mrs. 
Moore  appealed  from  the  judgment  against  her.  The  court  below  sustained 
the  exceptions  of  English  to  the  petition  for  want  of  equity  in  the  bill,  and 
overruled  the  same  as  to  Mrs.  Moore.  Plaintiff  filed  a  trial  amendment,  al- 
leging that  the  execution  is  Toid,  because  the  items  show  they  are  not  for  cost 
of  judgment  rendered  tn  supreme  court  on  the  23d  June,  1885,  and  ttist  the 
supreme  court  reversed  the  judgment  of  the  district  court  rendered  October 
16,  1884,  alleged  to  be  the  same  on  which  the  execution  issued;  that  the  so- 
preme  court  dismissed  the  case  without  prejudice  to  either  party  tn  other  pro- 
ceedings: and,  further,  that  the  supreme  court,  in  1879,  rendered  judgment 
against  Susan  Moore  for  the  two  items  of  cost.  A  further  explanation  will 
be  necessary  in  order  to  understand  the  trial  amendment.  Botore  this  in- 
junction was  obtained,  H.  W.  Moore  had  sued  out  injunction  to  restrain  the 
ooUection  of  execution  issued  in  the  original  cause  for  all  the  costs  due,  and 
the  costs  that  had  been  paid  by  George  F.  Moore,  fi213.20:  the  whole  bill 
amonnting  to  9369.11,  H.  W.  Moore  being  credited  with  the  996.95  paid  by 
him.  On  the  16th  of  October  that  suit  was  tried,  the  injunction  dissolved  in 
part,  the  case  was  appealed  to  the  supreme  court,  and  on  the  2Sd  day  of  June, 
1885,  the  judgment  was  reversed,  and  the  case  dismissed;  the  costs  of  botb 
courts  being  taxed  against  H.  W.  Moore.  It  is  not  clear,  but  it  seems  the  trial 
amendment  assumes  that  the  execution  enjoined  at  the  coae  at  bar  was  issued 
before  the  judgment  in  the  injunction  suit.  Such  is  not  the  case.  The  exe- 
cution is  attached  to  plaintiff's  original  petition,  and  made  a  part  ol  the  same. 
It  recites  that  whereas,  on  the  16th  day  uf  October.  1884,  Susan  Moore  recov- 
ered a  judgment  in  the  district  court  of  Houston  county  against  H.  W.  Moore 
for  all  costs  of  suit,  wherein  she,  as  executrix  of  Qeorge  E.  Moore,  deceased, 
was  plaintiff,  and  H.  W.  Moore  was  defendant.  No.  1,896,  and  whereas,  exe- 
cution was  issued  on  the  14th  day  of  May,  1835.  and  returaed  on  the  7th  day 
of  June,  1885,  "not  satisfied,"  the  sheriff  having  been  served  with  a  writ  of  in- 
junction; and  whereas,  on  the  11th  of  August  a  mandate  of  the  supreme  oourt 
was  filed  dissolving  the  Injunction;  wherefore,  etc.,  the  sheriff  is  ordered  to 
collect  the  costs  as  In  attached  bill.  On  the  same  day  that  the  district  court 
tried  the  first  injunction  snit  of  H.  W.  Moore,  No.  3, 183,  a  judgment  was  ren- 
dered for  Mis.  Moore  In  suit  Ko.  1,896  for  one  undivided  bait  of  the  land  in 
controversy.  Tlie  execution  enjoined  in  this  ease,  while  it  evidently  conttina 
inaccuracies  of  date,  distinctly  states  the  style  and  number  of  the  original  suit 
for  the  land.  It  sets  out  the  judgment  therein  in  favor  of  Mrs.  Moore*  plain- 
tiff, against  H.  W.  Moore,  defendant,  in  suit  No.  1,896,  and  refers  to  former . 
injunction  suit,  and  its  final  result,  by  mandate  of  the  nupniDB  oourt  of  date 
the  11th  of  August,  to  show  that  there  waa  no  obstacle  in  the  way  of  the  ool^ 
lection  of  the  cost  at  the  time  the  execution  Issued.  There  can  be  no  mis- 
tal»  of  the  aait  in  which  the  execution  Issued.  The  original  petition  clearly 
is  to  nijtdn  the  collection  of  exeoutiOD  tn  suit  Ko.  1,806,  two  itans  of  which 
are  for  costs  of  appeal  by  H.  W.  Moore,  and  the  trial  amendment  redteratu 
the  allegation  that  he  recovered  in  the  supreme  court  the  costs  of  the  appeal 
against  Geoi]ge  F.  Hoore,  and  prays  as  In  original  petition.  The  defendants 
rqMated  their  exceptloos,  and  daimed  that  the  amendment  did  not  cure  the 
defects  of  the  original  petition.  The  oourt  ovemded  the  exceptions,  and  de- 
fendants excited.  We  are  of  opinion  that  Uw  exc^ons  should  have  been 
snstained.  and  the  cause  dismissed. 

It  was  the  dntiy  of  the  deik.  upon  appeal  by  H.  W.  Moore,  nnder  the  law  in 
force  at  the  time,  (Fas^  Dig.  art  1490,)  to  make  a  complete  record  (tf  aU  the 
piooeedings  of  the  case,  and,  upon  application  by  the  appellant,  to  deliver  him 
a  truMfipt  of  the  same,  to  be  filed  In  the  supreme  court  The  costs  of  the 
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record  and  the  transcript  were  f  ncnrred  by  the  appellant  in  sncta  appeal,  and 
he  was  primarily  liable  for  the  snme.  The  clerk  was  authorized  by  statute  to 
issue  execution  against  each  party,  respectively,  for  the  costs  by  him  incurred 
at  the  end  of  each  t-erm  before  final  disposition  of  the  case.  Ber.  St.  arts. 
1420, 1420a.  Plaintiff,  In  stating  his  case,  shows  that  the  costs  enjoined  were 
incurred  by  him  iu  prosecuting  his  appeal.  He  only  objects  to  the  two  items 
in  the  bill  charging  him  with  the  costs  of  the  record  and  the  transcript..  In 
such  case  the  clerk  properly  issued  the  execution.  Ko  injunction  would  lie 
to  restrain  Its  collection.  The  officer  was  entitled  to  his  costs  and  his  execu- 
tion. Mrs.  Moore  did  not  sue  out  the  execution.  Flaintift  could  not  join  her 
in  a  suit,  improperly  brought,  in  order  to  obtain  a  judgmentover  against  her 
in  case  he  lost  as  against  the  officers.  He  already  had  a  judgment  of  the 
sopreme court  reversing  the  judgment  in  favor  of  her  testator  and  predeces- 
sor in  the  suit,  the  efTect  of  which  was  to  make  her  liable  to  him  for  the 
eoets  of  the  appeal.  The  costs  of  the  appeal,  upon  tinal  determination  of  the 
suit,  would,  of  course,  be  taxed  against  her.  The  judgment  of  reversal  was, 
as  to  costs  of  appeal,  final.  Farquhar  v.  Hendley,  24  Tex.  300.  He  (H.  W. 
Moore)  needed  no  other  judgment  against  her,  and  had  no  further  rights 
Against  her  until  he  had  paid  thecosts.  Had  he  paid  the  Mil,  he  might,  by  mo- 
tion In  the  district  court,  have  obtained  an  execution  against  her.  If  the  court, 
upon  adjustment  of  the  costs  paid  by  each  party,  should  find  he  had  paid  more 
than  had  been  finally  adjudged  against  him,  and  Mrs.  Moore  had  paid  less. 
His  execution  wonid  have  been  awarded  for  tlie  balance  or  difference  in  his 
favor.  But  be  oertainly  would  have  no  right  to  proceed  against  her,  during 
f4ie  pendency  of  the  suit,  until  he  had  himself  paid  the  cost,  yo  suit  against 
her  was  required  to  establish  lits  rights,  even  had  he  paid  the  costs.  The  dis- 
trict court  has  the  power,  upon  proper  motion,  to  determine  all  matters  of  cost 
due  bytbe  parties  to  each  other  during  the  pendency  of  the  suit.  Iftheprae- 
Uce  of  bringing  separate  suits  In  such  cases  were  tolerated,  it  would  result  in 
a  multiplicity  of  suits  growing  out  of  the  principal  suit.  Such  litigation 
would  be  vexations.  Rights  so  arising  should  be  determined  in  the  court 
where  the  suit  is  pending,  and  in  that  suit  Where  a  right  to  injunction 
arises  in  THcation,  and  there  is  no  Immediate  remedy  at  law,  the  writ  will  be 
granted.  In  this  case  the  officer  was  entitled  to  bis  execution  i^inst  H.  V. 
Moore  for  the  costs  tnourred  at  hfs  Instance.  Mrs.  Moore  was  not  Interested 
in  the  matter  at  idl.  was  not  Interfering  with  plaintlftln  any  way,  or  depriving 
him  of  any  right,  aud  no  salt  could  be  maintained  against  her.  We  tlierefore 
conclnde  the  court  below  shoald  have  sustained  the  exceptions  to  plaintiff's 
original  p^iUon  and  trial  amendment,  and  dismissed  the  cause.  It  is  there- 
fore ordered  that  the  cause  be  reversed  and  dismissed  from  the  district  eourt, 
iUBd  that  H.  W.  Moore  pay  all  costs  of  this  appeal,  and  of  the  district  court  In 
this  in  jonotion  proceeding.  We  so  report  t^e  case. 

Statton,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
Adopted,  judgment  reversed, and  dismiaaed  from  district  conrt,  at  costs  of  H. 
W>Moore» 


DoDOB  «t  oZ.  V.  Richardson  «t  ol. 
(SupiwiM  Court  uf  Teaut.  ICaroh  IB,  ie8&} 

1.  TusFAss  TO  Tkt  TiTLi— DncuuHR— Fokm  OV  JUDOWnlT. 

In  trespBsa  to  tx7  tittoj  where  defendants  disclaim  aa  to  all  the  land  save  that 
wbjjDlx  they  lay  olalm  to  ay  metes  and  bounds  tn  their  answer,  and  it  is  found  that 
tbey  are  entitled  to  the  land  claimed,  Uie  judgment  should  be  that  the  defendants 
recover  so  much  of  the  land  as  they  claim,  and  that  plalntiiZs  raoovar  the  reaidue  of 
the  land  sped  far. 
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8.  Coara -TTmracBsaurr  Amxu. 

Where  a  plaintiff  can  have  a  jadgment,  entered  In  an  improper  form,  oorreoted 
in  the  lower  court,  but,  instead  of  niaking  application  for  auoh  oorrection,  ^pMla, 
theooflte  in  both  courts  should  be  paid  by  him. 

Como^asioners'  decision.  Appeal  from  distrit^  ooart,  Jasper  county;  W. 
H.  FoBB, -Judge. 

L.  J.  Dodge  and  others  brought  this  suit  of  trespaflB  to  try  title,  against 
Amos  Richardson  and  Wesley  McKee,  for  the  south  half  (describing  it)  of  the 
John  D.  Johnson  league  of  land,  situated  in  Jasper  cx»unty.  Defendants  an- 
swered separately.  Defendant  Bichardson  filed  his  answer,  dlaclalming  any 
interest  in  the  land  sued  for,  except  as  to  such  part  of  900  acres,  consisting 
of  three  several  tracts,  two  of  200  acres  each,  and  one  of  600  acres,  all  de- 
scribed in  said  answer  by  metes  and  bounds,  as  may,  npon  a  survey  thereof, 
{ffove  to  be  upon  the  south  half  of  said  league;  pleading  not  guilty  as  to  such 
part  of  said  900  acres,  If  any,  as  shall  be  upon  the  lower  or  south  half  of  said 
league  claimed  by  plaintifiEs  in  this  suit.  On  March  6,  1S84,  defendant  Bicb- 
ardsoB  filed  his  affidavit,  wherein  he  stated  that  he  believra  the  deed  on  file 
in  this  cause,  purporting  to  have  been  executed  by  John  D.  Johnson  to  Ed- 
win O.  Legrand,  on  the  4th  day  of  November,  1844.  to  be  forged.  Defend- 
ant McKee  filed  his  answer,  disclaiming  any  Interest  in  the  land  sued  for,  ex- 
cept such  part  of  2,286^  acres  of  said  league,  in  two  tracts,  one  of  1,864  acres, 
the  other  922  acres,  both  described  in  his  answer  by  metes  and  bounds,  as 
may  upon  a  survey  thereof  be  found  upon  the  lower  or  south  half  of  the 
league ;  as  to  such  part  of  said  2,286^,  if  any.  as  sball  be  upon  the  lower  or 
south  half  of  the  league  pleading  not  guilty.  The  cause  eame  to  trtnl.  A 
Jnxy  was  waived,  and  the  law  and  facts  submitted  to  ttie  court.  Judgment 
im  defendants.  Plaintiffs  appealed. 

W.  W,  Biaka  and  X.  HfonM,  for  appellants.  2*.  W,  Ford,  for  appellees. 

Cou^RD,  J.  Plaintiffs  (appellants)  sued  in  trespass  to  try  title  to  recover 
of  defendants  the  south  half  of  the  John  D.  Johnson  league.  Defendants  dis- 
dftimed  all  the  land  sued  for.  except  such  part  thereof  as  might,  upon  survcry,  be 
included  in  the  trada  cMmed  by  them,  which  were  described  In  their  answers 
by  metes  and  bounds.  As  to  the  land  claimed,  they  pleaded  not  guilty,  and  one 
of  the  defendants,  Amos  Bichardson,  filed  affidavit  impeaching  as  a  forgery  the 
deed  from  John  D.  Johnson  to  £.  O.  L^rand  dated  the  4th  day  of  November, 
1844,  under  which  plaintiffs deraign  title.  The  trial  judge  found  as  afact  that 
the  deed  was  a  forgery,  and  rendered  a  general  judgment  that  plaintiffs  t^e 
nothing  by  their  suit,  and  that  defendants  go  hence  without  day,  and  recover 
their  costs.  The  plaintiffs  complain  that,  by  such  judgment,  a  recovery  was 
decreed  in  favor  of  defendants  for  all  the  land  sued  for,  whether  embraced  in 
their  field-notes  or  not.  After  the  disclaimer,  there  was  no  issue  between  the 
parties  as  to  the  land  disclaimed.  The  disclaimer  conceded  the  title  to  such 
part  to  be  in  plaintiffs,  and  there  was  nothing  to  try  as  to  that.  The  effect 
of  the  decision  was  to  limit  tbe  right  of  recovery  by  the  defendants  to  the 
land  claimed  by  them.  It  was  an  estoppel  of  record  binding  upon  them. 
Jordan  v.  Steveru,  55  Mo.  361.  The  proper  form  of  the  judgment,  after  the 
court  concluded  that  the  deed  of  Johnson  to  Legrand  was  a  forgery,  should 
have  been  thut  tbe  defendants  recover  the  land  claimed  hy  them  by  metes  and 
bounds,  and  that  plaintiffs  recover  the  remainder  of  the  south  half  of  the 
league  sued  for  and  described  in  the  petition.  Plaintiffs  were  entitled  to  such 
a  recovery,  so  as  to  have  a  writ  of  possession  against  defendants  in  case  tbey, 
or  either  of  them,  were  in  possession  of  the  land  disclaimed,  without  the  ne> 
cessity  of  a  second  suit  for  possession .  Plaintiffs  should  have  called  the  atten- 
tion of  the  court  to  the  informality  of  the  judgment.  Had  they  done  so,  doubtr 
lees  the  court  would  have  entered  the  judgment  in  their  favor,  and  saved  the 
necessity  of  this  appeal.   It  Is  true,  tbe  Judgment  would  be  conatr4ied  by  ithe 
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pleadings  so  for  as  defendnnts  were  concerned,  and,  so  construed,  the  recov- 
ery by  defendants  would  not  include  anj  part  of  the  land  disclaimed;  but 
plalntitTs.  as  against  defendants,  were  entitled  to  recover  the  land  disclaimedt 
and  a  writ  of  possession,  so  as  to  obviate  the  necessity  of  another  suit  to  dis- 
possess defendants  of  any  of  the  disclaimed  land  that  they  might  be  in  posses- 
sion of.  The  court,  upon  sufficient  evidence,  found  the  deed  was  a  forgery. 
We  see  no  reason  why  we  should  disturb  the  finding.  We  therefore  conciade 
the  court  below  sliouid  bare  given  Judgment  for  defendants  tor  the  land  re- 
spectively claimed  by  them,  and  described  iu  tbeir  answers,  and  in  favor  of 
plaintlfts  for  the  residue  of  the  land  sued  for  and  described  in  tbe  petition;, 
and,  finding  tfaat  plaintiffs  could  have  had  the  judgment  so  entered  by  apply^ 
ing  to  tbe  lower  court,  without  appeal,  they  (the  plaintiffs)  should  pay  the 
costs  of  this  appeal  and  of  the  lower  court.  The  judgment  ^oold  be  lefcmDed,. 
and  rendered  in  accordance  with  the  above  oonclnsions. 

Station,  G.  J.  Report  of  oommission  of  iq»peala  ezamined,  their  opinioa 
adopted.  Judgment  reformed  and  rendered. 


FmnmraTOH  «.  Sohwabts. 
(Supreme  Court  of  Texat.  March  18, 1883.) 

1.  Kbootiabu  Instkumjbxtb— Actions  dm— Pleading — Allboatioh  ow  Matuhitt. 

Iq  an  action  on  a  promissory  note,  a  potition  alleging  the  date  of  the  note,  and' 
that  it  hore  interest  from  date,  and  further  that  defendant,  though  often  requested, 
bad  never  paid  aaid  note,  or  any  part  thereof,  except  t86  hereto&ie  mentioned,  but 
the  same  remain*  still  due  and  unpaid,  tuffloiently  allegea  that  the  debt  im  dna,  as- 
agatost  a  general  demurrer. 

9,  EviDBNCB— BssT  AVD  Sbcohdabt— Dbbds— Cbrtietbd  Copnta. 

Under  Bev.  SL  Tex.  art.  3i67,  providing  that  whenever  a  party  to  a  suit  shall  flle- 
an  affidavit  that  an  original  deed,  duly  recorded,  can  not  be  procured,  a  certified  copy 
shall  be  admitted  in  eridenoe,  a  petition  averring  that  defendant  had  the  original 
deed,  notifying  him  to  produce  it,  or  that  secondary  evidence  of  its  contents  would 
be  introduced,  together  with  a  oertifled  copy  thereof,  filed  with  sunh  petition  ^ 
months  or  more  prior  to  tbe  trial,  Is  sufficient  to  render  the  I'wtJflwl  copy  admiS' 
Bible. 

Error  from  district  court.  Waller  county;  W.  H.  BtntKHABT,  Judge. 
T,  8.  Seeae,  for  plaintiff  in  error.   Harvey  <ft  Srowne,  for  defendant  in 
error. 

Gainis,  J.  This  was  a  suit  by  the  appellee  against  appellant  to  recover 
the  amount  of  a  pn'misaory  note,  and  to  enforce  a  vendor's  lien  upon  a  tract 
of  land  for  which  it  was  allied  to  have  been  given. 

The  first  assignmcmt  of  error  is  to  the  action  of  tbe  court  in  overruling  a 
general  demurrer  to  the  petition.  It  is  here  insisted  that  it  is  nowhere  al- 
leged that  the  note  was  due  at  the  time  of  filing  the  petition.  The  date  of 
the  instrument  is  averred,  and  that  it  bore  intereat  from  date,  but  the  time  of 
its  maturity  is  not  stated.  It  Is,  however,  alleged  "that  said  Pennington, 
though  often  requested,  has  never  paid  said  note  or  any  part  thereof,  except 
935  beretofore  mentioned,  but  the  same  remains  still  due  and  unpaid. "  Upon 
general  d«nurrer  every  reasonable  intendment  must  be  Indulged  in  favor  of 
the  petition.  Rules  of  District  Courts  No.  17.  The  averment  that  a  bianco 
on  the  note  was  "still  due"  at  the  time  of  filing  the  petition  is  equivalent  t» 
saying  directly  that  it  was  then  due,  tmd  impliedly  that  it  had  previously 
fallen  due.  It  would  have  been  regular  to  have  alleged  the  time  of  tbe  ma- 
turity of  tbe  instrument  sued  on,  aud.  if  a  special  exception  has  been  inter- 
posed pointing  out  the  defe^  it  should  have  been  sustained.  But  we  think 
the  petition  good  upon  general  demurrOT.  It  being  alleged  that  the  note  bore 
interest  from  date,  its  date,  amount,  credits,  and  rate  of  interest  being  stated, 
and  it  being  also  averred  that  it  waa  due,  it  wai  sufficiently  ^deocribed  to 
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identify  it.  and  to  enable  the  court  to  enter  a  judgment  for  the  exact  amount 
due  upon  it. 

During  the  progress  of  the  trial  the  plaintiff  ofCered  in  evidence  a  certified 
copy  of  a  deed  from  one  Pressler,  the  payee  of  the  note,  to  the  defendant* 
which  showed  upon  its  face  that  the  note  was  given  for  the  purchase  money 
of  the  land  described  in  the  petition.  This  copy  was  objected  to  by  the  de- 
fendant, but  was  admitted  by  the  court.  In  this  there  was  no  error.  The 
petition  alleged  that  the  orlgiual  deed  was  in  the  posst^sion  of  the  defendant, 
and  gave  him  notice  to  produce  it  upon  the  trial,  or  that  secondary  evidence 
of  its  contents  would  be  offered.  The  oertifled  copy  was  filed  with  the  peti- 
tion, but  was  not  referred  to  therein.   The  petition  was  filed  on  the  

of  February,  1B87,  and  the  cause  was  tried  on  the  9th  of  September.  The 
certified  copy  was  only  admissible  by  form  of  the  statute,  (Bev.  St.  art.  2257,) 
hut  we  think  the  statute  was  substantially  complied  with.  The  defendant 
was  the  proper  custodian  of  the  deed*  and  he  had  notice  to  produce  It.  It 
was  not  necessary  that  plaintiff  should  make  aflSdavit  that  he  ouuld  not  pro- 
cure it.  Trotti  V.  Hobby*  42  Tex.  352.  The  copy  was  filed  among  the  papers 
more  than  six  months  before  it  was  offered.  Under  such  circumstancee  it  is 
reasonable  to  presume  that  the  attorney  of  record  must  have  known  of  the 
filing  of  the  copy,  and  that  it  was  the  purpose  of  the  plaintiff  to  offer  it  In  evi- 
dence in  the  event  the  original  was  not  produced.  Vidton  v.  Bayne,  18  Tex. 
50.  All  the  conditions  of  the  stiUute  which  were  intended  to  guard  the  rights 
of  the  opposite  party  having  been  substantially  complied  with,  the  plaintiff, 
was  entitled  to  its  benefit. 

A  calculation  of  the  interest  due  npon  the  note,  and  a  proper  deduction  of 
the  credit,  shows  that  the  judgment  is  excessive  to  the  amount  of  about  927.65. 
This  was  a  mere  mistake  of  calculation,  and  was  not  called  to  the  attention 
of  the  court  below.  The  appellee  confesses  the  error,  and  remits  the  excess. 
Their  being  no  other  error,  the  judgment  as  reduced  by  the  remittitur  will 
be  afflnned,  at  the  ooBts  of  s^pellant.  Moff^ian  t.  Bowen,  17  Tex.  fi07. 


Gruues  et  <U,  V.  BuiTH. 
{SvLpreme  Court  of  Texcu.  Uandi  18^  188S.) 

1.  WiLi*— Bights  of  Uevisbbb— Tbebpabs  to  Tet  Title— Titlb  to  Maimtaih  Aotiok. 
Id  trespass  to  try  title  to  real  estate  by  one  olaiminR  as  residuary  legatee  in  a  will, 
plaintiff's  title  Is  made  out  by  showing  owneralUp  of  testator,  a  wlU  devising  "the 
balance  of  my  estate"  to  a  oertaia  person,  and  plathtUTs  identity  with  the  peraon 
Intended  \  the  words  "balance  of  my  estate"  oooveylng  both  personalty  and  realty, 
and  it  is  immaterial  tbat  the  executors  failed  to  comply  with  a  proviflion  of  the  wul 
regolrlng  them  to  sail  ttie  lutd  and  invest  the  proceeds  in  aeonxrafls. 

S.  8aJ»— P1.TKKNT  Of'SPTCITIO  LaSAOIBB— FnnuMPTioii. 

In  trespass  to  try  title,  bron^t  in  1884  by  one  claiming  title  to  land  under  a  will 
devising  the  land  after  payment  of  speciflo  legacies,  the  xaots  that  the  will  was  pro- 
bated in  1888,  and  that  the  last  act  i^pearingln  the  administratioQ  was  in  1858,  are 
■uffldent  to  ndae  the  presumption  that  the  speoiflo  legaoieB  have  been  paid,  and  the 
•dmlnlitraUon  closed.  ^  ' 

8.  Sami — CoNTBAOis  or  ExxoDTOB— Public  Lanbs— LooLTnre  CaBTtncATB. 

In  trespass  to  try  title  by  one  claiming  as  devisee  of  a  league  of  land,  a  contract 
entered  into  by  8.,  claiming  to  be  executor,  and  a  third  party,  for  the  location,  by 
nioh  tUrd  party,  at  his  own  expense,  of  a  certificate  covering  the  land  in  Question, 
aad  a  mbsMuent  tooatiw  and  mnt  oy  soi^  executor  to  ttie  tlilrd  party  of  the  land 
in  question,  IB  not  admissible  In  eviaeuoe;  it  not  liaving  been  shown  that  8.  had 
ever  qualified  as  executor,  and  the  will  itaeU  showing  that.  If  he  had  oualifled,  h« 
bad  no  authority  to  sell  the  land. 

4.  Bum — BvisaiToa — ^DoocmiTTART— AnrHEiTTioATioiT. 

A  eertifleate  sad  copy  of  tus  record,  given  by  a  probate  Judge  of  another  state 
concerning  an  adntinistiation  within  his  jurlscHotton,  are  inadmissible  as  evidence 
in  Texas,  unless  offered  as  an  examined  copy  produced  by  a  witness,  or  accredited, 
as  described  in  Rev.  St.  X).  8.  IS  905, 900.  by  attestation  of  the  clerk  under  seal  of 
the  oonrt  dn^oertlfled  by  tiie  judge,  or,  m  the  ease  of  records,  by  attestation,  under 
sealoftheUr  keeper,  duly  certifLed  l^y  one  ol  the  aOoers  desi«Mted  tv  the  statute^ 
T.8s.  w.no.l— 3  D,g,,,,,  Google 
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B.  SlAMI — RkOKIPT  of  ElXICUTOB. 

A  receipt  and  aoooont  current  dated  in  I7ew  York  purporting  to  pUB  between  an 
executor  haTlng  administration  in  Conneoticut  and  the  executor  having  adminiatra- 
ticm  in  Texas,  is  not  l^al  evidence  as  to  the  then  pendency  of  the  admlaistration  in 
ConzLeotioot 

Appeal  from  district  oouit.  Matagorda  county;  P.  E>  Fbusoh*  Special 

Judge. 

3£ott  eft  SaUingtrt  for  appellantB. 

Walker,  J.  Appellee,  as  plaintiff  in  the  court  below,  brought  suit  on 
October  8,  1884.  in  the  ordinary  form  of  trespass  to  try  title,  against  B.  B. 
Grlmea.  John  Moore.  D.  £.  E.  Braman,  and  Y.  J.  Poole,  to  recover  posses- 
sion of  an  undivided  half  of  one-third  of  a  league  in  Matagorda  county,  pat- 
ebted  to  Bufus  B.  Smith,  assignee  of  John  H.  Updike,  on  February  23, 1875, 
and  on  December  11.  1885.  filed  amended  original  petition  describing  the 
land  more  accurately,  but  making  noother  change  in  thesuit.  Appellants  (de- 
fendants below)  presented  the  following  issues  by  their  answers:  (1)  Oeneral 
demurrer;  (2)  plea  of  not  guilty.  The  Judge  of  the  district,  being  related  Co 
one  of  the  defendants,  excused  himself,  and  P.  E.  Pbabson  was  selected  and 
quaUfled  as  special  judge  to  try  the  case.  A  juiy  was  waived,  and  the  cause 
submitted  to  the  court,  who  rendered  judgment  in  favor  of  the  plaintiff,  and 
flled  conclusions  of  ftict  and  law.  Trial  was  June  8,  1887.  Defendants  hied 
appeal-bondt  assigned  errors,  and  brought  the  case  into  this  court  by  appeal. 
The  findings  of  focta  b7the  judge  are  as  follows:  "(1)  The  will  of  Smith, 
probated  in  1838,  in  Matagorda,  Tex.,  directs  his  executon  In  Texas  toaell 
all  hla  Texas  pn^mrty,  and  pay  the  money  to  his  executors  in  Oonneeticnt. 
The  latter  were  directed  to  sell  all  his  ptapecty  In  the  United  States,  and  to 
invest  the  proceeds,  along  with  the  money  reodved  from  the  Texas  executors^ 
in  bonds  and  mortgages  secured  by  real  estate  in  New  Tork.  The  Oonneeti- 
cnt executors  were  directed  to  pay  over  the  interest  arising  from  such  se- 
curities  to  the  testator's  mothu:  during  her  life,  aad  then  to  pay  several  small 
apecial  legacies,  and,  after  thepaymentof  thesespeciall^aGieB,  to  pay  over  the 
balanceof  theestate,  one-half  to  each,  theplaintiflaad  AnnieSmith.  Plaintiff's 
testimony  was  that  he  never  received  anything  from  the  estate  in  Texas.  Will 
was  probated  in  Matagorda  county,  in  November,  1838.  The  executors  in 
Texas  qualified,  and  i^ion  the  inventory  appears  a  certificate  for  one-third  of 
a  league  issued  to  John  H.  Updike.  The  administration  In  Texas  continued 
for  15  years  or  more;  most  ttf  the  property  being  sold,  and  the  money  remit- 
ted to  Stephen  Smith,  who  recelpteiil  thepefor  as  executor  the  testator  in 
Korw^,  Cionn.  It  does  not  appear  that  said  certificate  of  one-thinl  of  a 
league  was  sold  by  the  Texas  executors.  In  1875.  a  patent  was  issued  on  a 
duplicate  of  said  certificate  lo  Bufus  B.  Smith,  assignee  of  John  H.  Updike, 
it  having  been  located  in  Matagorda  county.  From  these  matters  of  fact 
the  further  conclusions  of  fact  are  presumed,  to-wlt:  (1)  That  the  original 
certificate  was  lost,  and  was  nevo:  sold  by  the  executors  of  Bufus  B.  Smith, 
in  Texas;  and  (2)  that,  consid^ng  the  great  lapse  of  time,  the  special  l^acles 
bod  been  satisfied;  and  (3)  ttmt  the  administration  in  Texas  had  been  virtu- 
ally closed,  and  the  estate  left  vacant"  These  findings  are  not  excepted  to, 
though  in  argument  appellants  challenge  their  correctness  to  some  extent. 

The  plaintiff's  case  was  made  out  by  the  facts  of  (1)  ownership,  by  the  tes- 
tator, of  the  Updilie  third  league  certificate,  under  which  the  land  was  patented ; 
(2)  the  will  devising  "the  balance  of  his  estate,"  one-half  to  plaintiff;  (3) 
bis  identity  with  the  person  of  same  name  in  the  will  as  such  devisee  being 
shown.  The  words  of  the  will  "the  balance  of  my  estate"  are  exhaustive, 
passion  real  and  personal  property.  It  was  contemplated  by  the  testator  that 
his  executors  in  Texas  would  promptly  convert  all  his  estate  in  Texas  into 
money.  That  thoy  failed  to  do  so  could  not  defeat  the  clearly  expressed  intent 
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as  to  the  disposition  of  the  residue  of  the  estate  after  satls^ng  the  spedflc 
l^iacies. 

The  trial  was  had  nearly  49  years  after  the  probate  of  the  will,  and  the  last 
act  appearing  in  evidence  in  the  administration  of  the  testator^  estate  was  in 
KoTember,  1853.  Thrae  periods  are  long  enough  to  compel  the  presumption 
that  the  speciflo  legacies  had  been  satisfied,  and  that  administration  had  closed. 
1  Greenl.  £v.  g  39.  The  case  of  Aeklin  t.  Paschal,  48  Tex.  147,  In  no  way 
controverts  ttie  right  of  a  devisee,  nnderthese  facts,  from  asserting  his  rights 
In  suit  In  the  case  cited,  a  holder  of  a  money  legacy  was  refused  the  privi- 
lege of  intervening  in  a  suit  by  the  heirs  of  the  testator  to  recover  property 
lapsed  by  the  extinction  of  the  corporation  in  taking  undn*  the  will. 

The  matters  of  defense  may  be  treated  together,  and  their  legal  effect  ex- 
amined. The  defendants  offered  a  certificate  from  one  George  A.  Davenport, 
porporting  to  be  judge  of  the  court  of  probate  of  district  of  Korwalk,  Conn., 
givii^  a  copy  from  his  records  of  the  admission  to  probate  of  the  will,  June 
24, and  further  certlf^ng  that,  at  the  time  of  giving  the  certificate,  no 
other  had  been  appointed  to  the  administration,  and  that  Stephen  Smith  had 
qualified  and  bonded  as  executor.  The  certificate  is  dated  August  4, 1853. 
As  offered,  it  was  not  an  examined  copy  produced  by  a  witness,  (1  Greenl.  £v. 
§  508 ;)  nor  was  It  certified  as  required  for  authenticating  reooids  and  j  iidicial 
proceedings  under  the  acts  of  congress,  (Rev.  St.  IT.  S.  §g  905,  906.)  In  con- 
nection was  offered  a  receipt  dated  at  Kew  York,  September  1,  1853,  by 
Stephen  &nith,  executor,  etc.,  for  8456. 91,  from  B.  B.  Biigham,  the  «ecutor, 
acting  in  the  Matagorda  county  court,  together  with  an  "aooount  current" 
of  said  Brlgham  showing  items  of  debits  and  credits,  and,  among  the  latter, 
the  item  paid  to  Stephen  Smith,  executor,  etc  These  were  excluded  by  the 
trial  judge  save  only  as  a  voucher  for  the  payment  of  the  money.  It  cannot 
be  contended  that  these  docnmeats  were  legal  eridenoe  at  the  puidency  of  the 
administration  at  Norwalk. 

The  defendants  then  offered  D.  £.  £.  Braman,  one  of  defendants,  to 
prove  that  be,  under  contract  with  Stephen  Smith  for  an  Interest  of  one-tialf. 
had  obtained  duplicate  certificates  for  two  one-third  league  certificates  owned 
by  the  estate,  one  of  which  was  the  Updike  certificate;  had,  at  his  own  ex- 
pense and  personal  labor,  had  them  located,  and  obtained  patents;  and,  in 
further  execution  of  such  contract,  he  and  Smith  had  made  partition,  by  which 
Braman  took  the  Updike  survey,  (in  controversy,)  and  Smith,  executor,  the 
other, — producing  Smith's  deed  for  the  tract  in  suit,  signed  by  him  as  ex- 
ecutor, and  as  one  of  the  heirs  of  the  testator.  This  testimony  was  all  ex- 
cluded; the  certificate  of  the  Connecticut  probate  judge  as  incompetent,  and 
the  contract  for  location,  etc.,  for  want  of  authority  In  Smith  to  make  the 
contract.  The  (»ntract  for  locative  Interest  depended  upon  whether  the  lo- 
cator dealt  with  the  owner  or  under  his  authority.  It  was  not  in  evidence 
that  Smith  was  the  qualified  executor;  but,  had  it  been  proved,  a  like  wantof 
authority  to  sell  was  in  the  will  limiting  his  powers,  and  placing  the  power 
and  duty  to  sell  in  the  Texas  executors.  Of  this  want  of  authority,  Braman. 
taking  under  an  executor,  was  charged  with,  from  the  terms  of  the  will. 
Braman  then  stands  in  the  attitude  of  a  mere  locator,  wltliout  a  contract  af- 
fecting the  ownership  of  the  certificate.  It  is  not  an  open  question  that  the 
equities  of  the  locator  of  a  land  certificate,  without  contract  with  the  owner, 
do  not  extend  to  fixing  a  right  in  the  land  secured  by  the  location,  or  even  to 
a  Hen  upon  it  for  his  compensation.  In  8ypert  v.  MeCowen,  28  Tex.  641, 
the  rule  of  decision  is  stated  by  Smitu,  J.:  **lt  has  been  settled  by  this  court 
that  the  locator  could  acquire  no  interest  In  the  land  simply  by  having  located 
the  certificate  and  having  it  surveyed.  The  custom  of  the  country  to  give 
what  is  called  a  locative  Interest  in  the  land  to  the  person  who  located  it,  as 
compensation  for  his  services,  cannot  create  or  furnish  the  terms  of  a  contract 
to  bind  the  owner  of  the  certificate."  The  owner  would  be  liaUe  to  .the  locator 
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to  pay  the  reasonable  valne  of  the  services  rendered,  and  to  pay  the  money  ex- 
pended, with  interest.  These  equities,  however  great,  do  not  affect  the  ques- 
tion of  title  to  the  land;  and  would  not  defeat  the  owner  in  an  action  for  the 
land  against  the  locator.  The  testimony  of  the  defendant  was  properly  ex- 
cluded. The  plaintiff  having  exhibited  title  to  the  half  interest  in  the  land 
sued  for,  which  would  not  have  been  defeated  even  had  the  testimony  offered  by 
the  defendants  been  admitted,  the  defendants  have  suffered  no  damage  by  its 
exclusion. 

It  is  noticed  that  in  the  judgment  there  is  an  order  for  partition.  It  is  prob- 
able that  all  the  parties  interested  are  not  before  the  court.  There  bei^g  no 
error  in  the  judgment,  It  is  afflmed. 


HoinrroH  WatbRtWobkb  Oo.  v.  ggMJUHUif. 
(Su2»Feme  Court  of  2teea«.  Uaroh  lA,  1888.) 

L  CoBKttA.noxB— Acnoin  jLainar— Puunnra. 

Under  Acts  Tex.  1888,  o.  101,  p.  108,  relating  to  the  Impleading  of  oorporattims,  u 
■Uegatloii  in  the  petition  that  ''defendant  is  aprlrate  oorporatlon"is  lulDofetLtwitb- 
ost  alleging  by  what  aathorlty  It  was  inoorporated. 

9.  Daiugbb— Aonoire  voh— Puusnre— Atxbmskt  ow  IrnvsT. 

In  an  aoUon  for  damages  to  property  caused  by  the  cutting  away  of  an  areh  to 
malu  room  for  l^lng  a  water-pipe,  the  allegation  that  defendant  **  out  away  a  por- 
tion of  the  arch  aforesaid  to  make  way  through  same  for  defendant's  water^lpe, 
and  In  so  dolDg  removed  the  simport  theretofore  afforded  to  said  east  corner  of  said 
buUding,  mumg  therrtiy  said  Mllding  to  settle  in  the  groond,  nray  from  the  other 
portions  of  sidd  DuUdlng,  and  the  walls  of  s^d  boUdlng  to  oradc  and  butat  open  la 
several  different  places,  thus  occasioning  to  plalntUTs  properbr  serious  Injury  and 
damage, "  followed  by  an  averment  of  the  amount  of  damages,  is  suffleient. 

8.  Samb— IdMiTATiOH  ov  AoTioNs— Rvinniro  or  Btatutb. 

Whoe  tlie  lojury  complained  of  leaolta  from  an  lU^al  invadon  of  plaintiff's  rights 
1^  defendant's  agent,  toe  oanse  of  aoti<ai  aoerues  a^  and  the  ststuteof  Umltatlon 
rons  from,  the  date  of  suoh  wrongful  act,  and  the  fact  that  the  extent  of  the  result- 
ing damage  does  notbeoome  at  once  a^axentls  tnunaterlsL 

Appcttl  from  district  court.  Harris  oonnty;  Jakbs  MABTCKSOiir,  Jtidge. 

Petition  by  John  Kennedy  against  the  ^uaton  Waters  Works  Company  for 
injury  to  the  walls  of  a  building  caused  by  defendant's  agmt,  more  tlun 
two  years  before  this  euiti  cutting  through  a  supporting  arch  to  lay  wi^er-pipe 
for  ^alntifCs  tenant  ceC  an  adjoining  building.  The  injury  to  the  walls  be- 
came manifest  less  than  two  years  before  this  suit,  and  defandant  refused  to 
repair  it,  and  on  trial  pleaded  general  denial,  authority  for  the  act,  and  limita- 
tion. Trial  without  jury,  and  judgment  toe  plaintiff.  Motion  for  new  trial 
oveimled.  AppeAl  defendant. 

S,  P.  SambUn,  for  appeUant.  Frank  8,  Burke  and  Utnry  F.  FUher,  for 
appellee. 

StattoHi  C.  J.  This  action  was  brought  by  the  appellee  to  recover  dam- 
ages alleged  to  have  resulted  from,  injury  to  a  house  owned  by  him,  which 
he  claimed  was  caused  by  the  cutting  of  an  arch  by  the  appellant  In  placing  a 
water-pipe  in  the  building. 

The  appelant  was  alleged  to  be  a  corporation,  but  how  incorporated  was  not 
stated.  The  sufficiency  of  the  petition  in  this  respect  was  questioned  by  a 
spetUal  ex<»ptk>n,  as  follows:  "  Because  it  (the  petition)  fails  to  state  by  what 
authority  this  defendant  was  incorporated,  or  that  it  was  incorporated  by  any 
authorized  power."  The  exception  was  properly  overruled.  This  matter  is 
regulated  by  statute,  which  does  not  require,  when  a  corporation  is  defendant, 
tint  the  petition  i^ould  set  out  the  charter,  or  allege  by  what  authority  the 
defendant  was  Incorporated.   Gen.  Laws  1883,  p.  103. 

It  Is  claimed  that  the  iujury  was  not  sufficiently  stated  in  the  petition. 
The  aUegatjons  were  as  follows:  That  i^pellant  "out  away  a  portion  of  the 
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uch  aforestUd  to  make  way  through  same  for  defendant's  water-pipe,  and  Id 
so  doing  removed  the  support  theretofore  afforded  to  said  east  corner  of  said 
building,  causing  thereby  said  bnilding  to  settle  In  the  ground,  away  from  the 
other  portions  of  said  building,  and  the  walls  of  said  building  to  crack  and 
burst  open  in  several  different  places,  thus  occasioning  to  ptaintiff's  property 
serious  injury  and  damage. "  This  was  followed  by  an  averment  of  the  amount 
of  damages  resulting  from  the  injury  alleged.   The  averments  were  sufficient. 

The  arch  was  cut  on  July  24,  1884,  and  this  action  was  not  brought  until 
September  21, 1887,  but  it  was  brought  within  two  years  after  the  settling  of 
the  corner  of  the  house  and  cracking  of  the  walls.  The  cutting  of  the  arch 
and  placing  of  the  water-pipe  was  done  at  the  request  ol  a  tenant  of  the  ap- 
pellee, and  was  at  a  place  not  open  to  view  and  was  unknown  to  appellee  nn- 
til  inquiry  was  made  as  to  the  cause  of  injury  to  the  walls.  It  is  urged  that  the 
cause  of  action  accrued  at  the  time  the  arch  was  cut,  and  that  the  plea  of  limit- 
ation presented  a  good  defense.  The  cause  was  tried  without  a  jury,  and  the  de- 
fense presented  by  the  plea  of  limitation  was  disposed  of  ui>on  the  facts.  If  it 
be  true  that  the  cause  of  action  accrued  at  the  time  the  arch  was  cut,  then  the 
action  was  barred.  The  action  was  one  that  would  be  barred  In  two  years 
after  the  cause  of  action  accrued,  and  the  inquiry  is^  when  did  the  cause  of 
action  accrue?  The  arch  and  house  alleged  to  have  been  injured  were  the 
property  of  the  appellee  at  the  time  the  arch  was  cut  This  was  an  act  wrong- 
ful towards  the  owner  of  the  property,  for  which  an  action  might  have  been 
maintained  as  soon  as  the  tort  was  committed.  When  an  act  is  in  itself  law- 
ful as  to  the  person  who  bases  an  action  on  injuries  subsequently  accruing 
from,  and  consequent  upon,  the  act,  it  is  held  Uiat  the  cause  of  action  does 
not  accrue  until  the  injury  is  sustained.  Tiiis  is  well  illustrated  by  the  case 
of  Sackfiouse  v.  Bonomi,  9  H.  L.  Gas.  503,  decided  in  the  house  of  lords  in 
1861.  In  that  case  it  appeared  that  the  plaintiff  was  the  owner  of  a  house, 
under  which  the  defendant  owned  and  worked  a  mine,  as  he  did  under  con- 
t^nous  lands.  While  working  the  mine  under  the  contiguous  lands,  the  de- 
fendant removed  the  pUlars  which  supported  the  earth  above  that  land,  in 
conaequence  of  which  the  lands  began  to  sink,  and  so  continued  to  do  during 
several  years,  until  It  affected  the  lands  on  which  the  plaintiff's  house  stood 
in  the  same  manner.  More  than  six  years  after  the  acts  which  led  to  the  in- 
jury to  plaintifTs  boase  occurred,  but  within  six  years  after  his  house  was 
injared,  be  brou^t  sn  action  to  recover  damages,  and  it  was  held  that  no 
cause  of  action  oecrued  until  the  plaintiff  sustained  injury.  This  rule  has 
been  asserted  in  many  cases.  If,  however,  the  act  oi  which  the  injury  was 
the  natural  sequence  was  a  legal  injury,— by  whieb  is  meant  an  injury  giving 
cause  of  action  by  reason  of  Its  being  an  invasion  of  a  plaintifTs  right, — then, 
be  the  damage  however  slight,  HmitaUon  wlU  ran  from  the  time  the  wrongful 
act  was  committed,  and  wiU  bar  an  action  for  any  damages  resnlting  from  the 
act.  alttiough  these  may  not  have  been  folly  developed  until  within  a  period 
less  than  neeessatr  to  complete  the  bar.  Bank  v.  Waterman,  2fj  Conn.  824; 
BeiU  T.  ITorrit,  21  Me.  827;  JCerru  v.  Bekoonmaker^  4  Ohio,  381;  fftutin  v. 
J{^«nwofi,15Iowa,159;  20reenl.Ev.g8488.484;  2 Add. Torts, §1301;  Wood. 
Lfm.  178;  1  Sedg.  Dam.  19S  et  aeq.  The  notes  to  the  elementary  anthoritles 
here  cUed  give  reftormce  to  many  cases  illustrating  the  rule.  The  appdlee's 
action  is  based  on  the  act  of  the  agent  of  the  appellant  tiirongh  which  the 
property  of  the  former  is  allc^  and  proved  to  have  been  injured  in  July.  1884. 
Tot  the  Injury  then  done  to  the  arch  the  appellee  could  have  maintained  an 
action  at  once,  and,  having  fMled  to  do  so  for  a  period  longer  than  two  yean, 
his  action  Is  barred.  The  fact  that  the  extent  of  the  damages  he  would  have 
been  entitled  to  recover  was  not  so  easily  and  dearly  shown,  at  the  time  the 
cause  of  action  accrued,  as  was  this  after  the  walls  of  his  house  were  cracked, 
furnishes  no  reason  why  the  statutory  bar  should  not  be  enforced.  It  has  been 
held.  In  cases  where  Uiere  was  fraudulent  concealment  of  a  cause  of  action, 

Digiiized  by  Google 


88 


900THWE8TBBN  BXPOBIHR. 


[Tex. 


that  the  statutes  of  limitation  would  operate  until  the  facta  became  known, 
or  by  the  exercise  of  ordinary  diligence  might  have  been  known.  This  rule, 
BO  far  as  we  know,  has  never  been  applied  to  cases  such  as  the  one  now  before 
us;  but,  on  the  contrary,  it  baa  been  steadily  held  that  a  mere  want  of  knowl- 
edge by  the  owner  of  injury  to  his  property  does  not  prevent  the  running  of 
the  statute.  2  Greenl.  £v.  §  433  ;  2  Add.  Torts.  600;  Bank  t.  Waterman,  26 
Conn.  329;  Kerm  v.  Schoonmaker,  4  Ohio,  331. 

Thera  being  no  controversy  as  to  the  facts  bearing  on  the  defense  of  lim- 
itatioUt  the  court  below  should  have  rendered  a  judgment  for  the  appellant; 
andt  this  question  being  conclusive  of  the  lights  of  the  parti»,  it  becomes 
nnnecessary  lo  consider  the  remaining  assignments.  The  judgment  of  the 
district  court  will  be  reversed*  and  here  rendered,  for  the  appellant.  It  is  so 
ordered. 


'      Btbhb  tt  oj.  v.  Casey  al, 
(Supreme  Court  of  Texas-  Uarch  20, 1888.) 

bausAncE— Mdtoal  BsKBriT— Chan^ob  of  Bt-La.v— Riobtb  or  BsmncTABT. 

Where  the  conatltutloti  of  a  mutual  benefit  society  provides  that  its  by-laws  may 
be  amended  at  any  time,  a  beneficiary  in  a  benefit  oertifloate,  resulting  trom  the 
Insured's  membership  therrtn,  who  u  not  a  member  of  the  soolety,  cannot  com- 
plain that  a  by-law  in  existence  at  the  time  the  oertifloate  was  Issued,  providing 
that  the  member  may  surrender  the  certificate,  and  receive  a  new  one,  with  the 
consent  of  the  benenciary,  was  amended  bo  as  to  omit  the  consent  of  tiie  bene- 
floiaiy;  the  benefltdaiy  bavin v  no  vested  righta  In  such  oertifloate,  not  being  » 
party  to  the  oontraot;  nor  can  he  recover  on  the  original  oertifloate,  it  having  been 
surrendered,  and  a  new  one  Issued. 

Appeal  from  district  court,  Tarrant  county;  K.  E.  Bbgkhah,  Judge. 
Hunter t  Stewart  d&  Dunklin,  tor  appellants.   Tempieton  d  Carter ,  for  ap- 
pelleee. 

Walkrb,  J.  June  ID.  1887.  suit  was  filed  by  the  Sopreme  Council  Gntho- 
lio  KnightB  of  America  against  Margaret  and  Patrick  Byrne,  widow  and  son 
of  Heniry  Byrne,  and  the  appellees,  Cas^  &  Swasey.  The  object  of  the  suit 
was  to  compel  the  said  Margaret  Byme  and  the  said  Casey  &  Swasey  to  in- 
terplead, in  order  that  it  be  determined  who  was  owner  of  $2,000,  the  pro- 
ceeds of  a  certain  benefit  certificate  or  certificate  of  membership  issued  by 
plaintiff  to  Henry  Byme.  No  question  is  made  upon  the  pleadings.  Mar- 
garet Byme  claimed  as  the  beneficiary  named  in  the  original  benefit  certifi- 
cate, Ko.  6,252,  issued  March  3,  1882.  The  parties  Casey  &  Swasey  claimed 
under  benefit  certificate  No.  18,648,  issued  September  29,  1885,  direct  to 
Henry  Byme,  in  lieu  of  his  ordinal,  No.  6.252,  which  bad  been  surrendered 
under  the  rules  of  the  order.  The  findings  of  fact  and  law  made  by  tbe  trial 
judge  supply  the  statement  of  facte.  It  appears  that  the  plaintiff  is  a  corpora- 
tion under  act  of  legislature  of  Kentucky,  in  its  charter  it  has  power  "to 
establish  and  maintain  a  benefit  fund,  from  which  a  sum  not  to  exceed  two 
thousand  dollars  shall  be  paid  at  the  death  of  each  member  to  his  family,  or 
be  disposed  of  as  he  mi^  direct."  Article  1  of  its  constitution  is  as  follows: 
*'SecUon  1  This  body  shall  be  known  as  the  Supreme  Council  Catholio 
Knights  of  America,  with  power  to  make  its  own  constitution,  laws,  and 
rules  of  discipline,  and  general  laws  for  the  government  of  the  entire  order." 
Article  12  of  the  constitution  of  the  order,  in  force  when  the  first  certificate 
was  issued,  is  as  follows:  "Art.  12,  §  1.  This  constitution  and  these  laws 
may  be  amended,  at  any  regular  meeting  of  this  supreme  council,  by  a  vote 
of  two-thirds  of.  its  members  present,  but  all  amendments  must  be  presented 
in  writing,  signed  by  three  or  more  members,  and  presented  to  the  secretary, 
who  will  forward  them  to  the  supreme  president  three  months  previous  to 
the  biennial  meeting  of  the  supreme  council. "  In  the  face  of  the  benefit  cer- 
tificate in  which  appellant  is  ben^ciary.  which  was  issued  June  3, 1882,  is 
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found  the  foHoyrlng  stated  provisions;  "SiUd  Supreme  Council  Catholic 
Enigbts  of  America  agrees  to  pay  to  Mrs.  Ma^aret  Byrne,  designated  hy 
said  Henry  Byrne  in  bis  application,  or  to  the  beneficiary  or  beneQciariea  th^ 
be  may  hereafter  have  a  certificate  made  in  favor  of  on  surrendering  this  cer- 
tificate;" and  "said  Henry  Byrne  shall  have  the  right,  during  hts  member- 
ship in  the  order,  to  surrender  tbis  certificate,  and  receive  a  new  one,  and 
may  substitute  another  beneficiary  or  beneficiaries  therein,  if  he  so  desires, 
complying  with  the  laws  of  the  order  on  the  subject."  And  there  Is  also 
found  there  the  following  declaration  or  stipulation:  "And  it  is  expressly 
understood  that  this  is  a  contract  between  the  Supreme  Council  CathoUo 
Sjiights  of  America  and  Henry  Byrne  alone,  and  not  a  contract  between  said 
council  and  the  Iwneficiaries  Uwreln  named."  The  law  of  the  order  upon  tbe 
subject  of  surrendering,  etc.,  was,  at  tbe  time  the  benefit  certificate  under 
which  appellant  claims  was  made  and  delivered,  as  follows:  "Each  member 
may  enter  upon  his  application  tbe  name  or  names  of  the  member  or  members 
of  bis  family,  or  those  to  whom  he  desires  his  benefit  paid,  subject  to  such 
future  disposal  of  the  benefit  as  the  member  may  thereafter  direct  in  accord- 
ance with  the  laws  of  this  order,  and  they  shall  be  entered  in  the  benefit  cer- 
tificate according  to  said  direction.  A  member  may,  at  any  time  when  in 
good  standing,  with  the  consent  of  bis  beneficiary  indorsed  thereon,  surren- 
der his  benefit  certificate,  which,  with  directions  to  whom  a  new  certificate 
shall  be  made  payable,  and  a  fee  of  fifty  cents,  shall  be  forwarded  by  tbe  sec- 
retary of  his  branch,  under  seal,  to  the  supreme  secretary,  who  shall  tbere> 
upon  cancel  tbe  old  certificate,  and  cause  a  new  certificate  to  be  issued  to  such 
member,  payable  as  he  shall  have  directed."  It  appeared  that  July  1,  1885. 
this  by-law  was  changed,  by  omitting  the  words  "with  the  consent  of  his 
beneficiary  indorsed  thereon,"  and  by  adding:  "Provided,  however,  that  the 
proposition  of  the  member  applying  for  such  change  shall  first  be  submitted 
at  a  regular  meeting  of  his  branch,  and  receive  the  approval  of  a  two-thirda 
vote  thereof."  Margaret  Byrne  never  was  a  member  of  the  association.  Ap- 
pellee Casey  and  Henry  Byrne  were  members,  and  at  the  same  time.  On  re- 
ceiving tbe  original  twnefit  certificate,  Henry  Byrne  gave  it  to  his  wife,  who 
kept  it  about  one  year,  paying  several  assessments;  then  handed  it,  with 
other  deeds,  etc.,  to  defendant  Casey  for  safe-keeping.  It  was  withdrawn 
from  Casey's  possession  by  her  husband,  without  her  knowledge  or  consent, 
and  the  change  in  the  new  certificate  in  the  beneficiary  was  not  known  to 
her  until  after  her  husband's  death.  The  new  certificate  was  transferred  to 
Casey  &  Swasey  upon  a  bona  fide  indebtedness  to  them,  and  without  fraud 
on  their  part.  Henry  Byrne  died  December  9,  1886.  Proof  of  death,  etc., 
was  made.  The  company  deposited  tbe  money  in  court,  subject  to  the  orders 
of  tbe  court  upon  ascertaining  the  ownership.  Appellant  insists  that  she  had 
a  vested  right  to  tlie  benefit  secured  by  her  husband's  membership,  by  reason 
of  the  gift  of  il  by  her  hustjand,  as  well  as  by  the  terms  of  the  certificate  and 
the  by-laws  in  force  at  the  date  of  the  accrual  of  her  rights;  and  that  the  al- 
teration of  the  rules  of  the  associatloa  could  not  divest  or  destroy  her  con- 
tract rights. 

In  Splavm  v.  CJiew,  60  Tex.  5S4.  the  nature  of  these  benefit  certificates 
was  discussed.  Tbe  insurance  results  from  membership.  Each  member  in- 
sures his  fellows,  and  is  insured  by  them,  by  the  terms  of  membership.  Each 
member  is  charged  with  a  knowledge  of  its  constitution  and  by-laws,  and  ia 
entitled  to  the  rights  and  privileges  conferred  by  them.  It  was  a  contest  be- 
tween the  parents  of  a  member,  beneficiaries  in  the  benefit  certificate,  and  the 
children  claiming  under  the  will  of  the  member.  The  court  held  that  the 
beneficiaries  named  have  no  perfect  or  vested  rights  in  the  certificate;  that 
tbe  rules,  as  to  change  of  the  beneficiary,  were  for  the  protection  of  the  order; 
and  that  the  member,  under  the  by-laws,  could  determine  the  course  of  the 
booteflt  fund  against  those  named  as  beneficiaries  in  tbe  certificate.  See  esses 
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cited.  Also,  Manning  y.  Ancient  Order,  eto.y  5  S.  W.  Bep.  385;  Society  t. 
McVey,  92  Fa.  St.  510;  Hirsctil,  Fraternities  and  Societies.  If  it  be  con- 
ceded, aa  in  the  ctise  cit^,  "that  tlie  rules  of  law  for  the  construction  of  or- 
dinary policies  of  insurance,  so  far  as  they  relate  to  the  indefeasible  rights  of 
beneflciarles  accruing  previous  to  the  death  of  the  insured,  have  no  appUcation 
to  cases"  of  mutual  benefit  companies,  where  It  is  otherwise  stipulated  in  the 
contract  of  insurance,  (60  Tex.  536,)  it  appearing  on  the  fnce  of  the  benefit 
certificate  under  which  the  appellant  claims  that  she  is  not  recognized  as  a 
party  to  the  contract,  and  that  it  is  subject  to  be  surrendered  under  the  laws 
of  the  company;  that  the  by-laws  of  the  company  were  duly  amended  so  as 
to  allow  of  the  surrender  of  the  certificate  without  the  consent  of  the  bene- 
ficiary, and  upon  other  conditions;  that,  after  such  change,  the  original  bene- 
fit certificate  was  surrendered,  and  another  issued  instrad,  and  to  the  mem- 
ber himself;  that,  bpfore  his  death,  the  member  assigned  the  new  certificate 
upon  full  consideration,  and  without  fraud  in  the  aa^ignee  taking  it, — ^then  it 
would  follow  of  necessity  that  the  original  beneticiary  was  thereby  deprived 
of  no  legal  right.  Nor  is  the  result  tUfected  by  her  ignorance  and  want  of 
assent  to  the  surrender  of  the  original;  for,  under  its  terms,  she  was  deprived 
of  contract  rights,  and  the  right  to  change  the  beneBclary  by  complying  with 
the  taws  of  the  order  were  reserved.  In  m^ing  those  laws,  she  could  not 
participate  nor  exercise  a  veto  upon  the  application  of  them  to  her  husband's 
rights  under  his  membership.  In  short,  the  company  had  the  right  to  make 
and  alter  its  constitution  and  by-laws  as  allowed  by  its  charter.  The  rights 
of  the  members  were  controlled  by  the  laws  of  membership,  of  which  they  are 
charged  with  notice.  Much  more  would  they  limit  the  rights  of  those  whose 
relations  with  the  company  excluded  in  terms  the  existence  of  any  contract 
with  the  order.  In  determining  this  case,  the  decision  in  60  Tex.,  above 
cited*  is  adhered  to,  and  held,  when  applied  to  the  facts  of  this  case,  to  con- 
clude the  beneflctary  named  in  the  original  bene6t  certificate.  Ko  error  is 
found  in  the  record,  and  the  Judgment  is  afflrined. 


Stbtbns'  Ex'bs  0.  Lee. 

{Svipreme  Court  of  Texa*.   March  90, 1888.) 

1.  WrLia— COWTRACT  TO  MaKB,  IN  CoiCBIDBItATIOIl  OV  SbBVICBS— QUANTUM  HBBUrF. 

Under  an  oral  agreement  that  defendant  should  have  certain  lands  at  the  owiiar*B 
death  In  consideration  of  services  to  be  rendered  to  the  owner,  defendant  oontinaed 
to  perform  services  for  eight  years,  when,  vlthoat  his  fault  or  consent,  the  owner 
renounced  the  contract  HeuL  that  the  value  of  such  services  may  be  recovered 
on  a  quantum  meruit,  though  the  contraot  was  within  the  statute  of  frauds,  and 
ooold  not  have  been  enforced. 

S.  Savb — CoNTRAcrr  to  Haxb,  in  Cosswebjmox  or  Sbbtiobs — Quxntux  Mbbutt — Ac- 

OBUAI,  OT  ACTIOM. 

On  a  quantum  meruit  for  services  rendered  under  a  parol  contract  that  defend- 
ant should  have  certain  lands  in  consideration  of  certain  services  to  be  rendered  to 
the  owner,  where,  without  olaimant's  fault  or  oonsMit,  the  owner  renounoed  the 
contract,  the  value  of  the  services  for  the  entire  period  may  be  xeooveredf  no  oanae 
of  action  having  accmed  until  the  renunciation. 

8.  EZBOUTOBB  iSD  At>MIKIBTBAjrOB»— BOUU)  GiVUT  BT  ^^STAIOB  10  AXOTKMB— EbOHT 

TO  Rboovbb  rOB. 

Where  a  testator  had  boarded  a  person  free  of  charge,  which  was  Intended  as  a 

KEttul^,  the  executors  cannot  revoke  the  gift,  and  reoover  the  amount  of  such 
srd  for  the  estate. 

4.  FLBADrao— Failurb  to  Act  ttpoic  Plba  in  Asxtsue 5t— Aba ndonmbnt. 

Failure  to  have  the  court  to  act  upon  a  plea  in  abatement,  when  the  case  is  called 
for  trial,  is  a  waiver  of  the  plea,  and  It  cannot  afterwards  be  reviewed,  DOT  can  there 
be  error  In  the  ruling  of  a  oourt  upon  such  abandoned  pleading. 

B.  JUDomrr^lN  Ezobbs  or  VBaDioT^-CoaRBcnoH. 

A  judgment  entered  for  a  sum  In  excess  of  what  the  verdict  authorized,  should  be 
reformed  so  as  to  bring  it  within  the  verdict. 
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Commissioners'  decision.  Appeal  from  distriot  court,  Grimes  county;  K. 
G.  KiTTBBLL,  Judge. 

Originally,  tfais  was  a  suit  in  trespass  to  try  title,  brought  June  1,  1873,  in 
the  district  court  of  Grimes  county,  by  Henry  Lowell  and  his  wife,  Carrie 
Lowell,  against  B.  F.  Lee,  as  the  partr^  in  possession,  for  the  recovery  of  56f 
acres  of  improved  land  in  that  county,  conveyed  to  plaintifFs  by  Mrs.  Eliza* 
beth  L.  Stevens,  by  deed  bearing  date  April  80, 1878.  On  November  8. 1878. 
Lee  answered,  specially  ailing,  by  way  of  cross-bill,  after  defenses  to  plain- 
tiffs* action,  a  parol  agreement  by  Mrs.  £.  L.  Stevens  that  defendant  should 
have  certain  lands  of  Mrs.  Stevens  after  her  death,  in  consideration  of  serv- 
ices to  be  rendered  by  Lee;  that  Stevens  had  renounced  the  contract,  without 
bis  fault  or  consent,  by  conveying  the  land  to  plaintiffs;  and  prayed  that  Mrs. 
Stevens  be  made  party  defendant,  and  for  judgment  against  her  for  the  value 
of  such  services  as  he  had  rendered,  incase  the  land  be  adjudged  to  plaintiffs. 
Mis.  Stevens  was  made  party  defendant,  and  filed  her  answer,  denying  alle- 
gations of  defendant,  hte.  Judgment  was  entered  for  plaintiffs  that  they 
have  the  land,  and  in  favor  of  Lee  for  the  value  of  his  services.  From  the 
judgment  for  Lee,  Mrs.  Stevens  appealed;  the  judgment  was  reversed,  snd  the 
cause  remanded.  Stevens  having  died  pending  the  appeal,  her  executors,  J. 
T.  Harcourt  and  J.  K.  Callaway,  were  thereupon  substituted  in  her  place. 
Verdict  was  again  rendered  for  I^ee,  and  defendants,  the  executors,  appeal. 

Greshamt  Jones  <fi  Speneert  for  appeUants.  HuteheMon  A  Carringiont  for 
appellee. 

AcKSB,  J.  This  is  the  second  appeal  in  this  case;  the  Qrst,  by  Mrs.  £.  L. 
Stevens,  who  died  pending  the  appeal,  and  this  by  her  executors.  The  opin- 
ions delivered  by  the  commission  of  appeals,  and  by  the  supreme  court  on  mo- 
tion for  rehearing  on  the  former  appeal,  have  not  been  published,  but  we  find 
them  with  the  record.  On  the  former  trial,  Mrs.  Stevens  interposed  a  plea  in 
abatement  to  the  croBft4)iU  of  appellee,  which  plea  was  also  interposed  by  ap- 
pellants on  the  last  trial.  It  appears  from  the  opinions,  as  well  as  the  record 
on  the  formvr  appeal,  that  the  court  did  not  act  on  the  plea  in  abatement  at 
the  first  trial.  On  the  last  triid  the  court  overruled  the  plea,  and  this  ruling 
is  emnplaiiwd  of  u  error.  Appellee  claimed  the  land  under  an  agreement  be- 
tween him  and  Hra.  Stevens.  She  repndiated  the  agreementt  and  conveyed 
the  land  to  Lowell,  who  brought  suit  to  recover  It.  Lee  answered,  allying 
a  fraudulent  .oombinatfon  and  conspiracy  between  Lowell  and  Mrs.  Stevens 
to  dqnive  him  of  the  land,  and  asking  that  Mrs.  Stevens  be  made  a  party  to 
Uw  suit,  which  was  done.  The  failure  of  Mrs.  Stevens  to  have  the  court  act 
upon  the  idea  in  abatonent  on  the  first  trial  was  an  abandonment  or  waiver 
<tf  the  plea,  and  appellants  ooold  not  arterwaids  renew  It.  There  can  be  no 
vntx  in  the  ruling  a  court  upon  an  abandoned  pleading.  Bev.  St  art. 
1291.  But,  if  tbfs  mtsn  not  so,  we  think  the  allegations  of  the  cross-bill  were 
sufficient  to  give  the  court  jurisdiction  of  the  penon  of  Mrs.  Stevens,  notwith- 
standiog  her  residence  in  Galveston  county.  Batly  v.  Trammell,  27  Tex. 
326. 

After  the  judgment  Tendered  on  the  first  trial  was  reversed,  and  the  cause 
remanded,  apprtlee  filed  an  amended  answer  and  cross-bill  setting  out  the 
agreement  between  him  and  Mrs.  Stevens  under  wliieh  he  claimed  the  land, 
alleging  performance  npon  his  part,  and  renunciation  of  the  agreement  by  her, 
without  his  fault  or  consent,  and  praying  for  judgment  against  her  for  the 
nine  of  his  services  rendered  under  the  agreement,  in  the  ev«it  the  land 
shoQld  be  adjudged  to  Lowell.  Appellee  off«red  the  testimoi^of  several  wit- 
nesses  to  prove  the  agreement  between  bim  and  Mrs.  Stevens,  to  which  ap- 
pellants objected,  upon  the  ground  that  the  agreement  was  a  contract  for  sale 
of  the  land,  was  within  tbe  statute  of  frauds,  and  could  not  be  established  by 
pand.  Tbe  objet^u  was  overruled,  and  the  evidence  admitted,  which  ruling 
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is  also  complained  of  as  error.  Conceding  that  the  agreement  was  simply  a 
contract  to  convey  land,  and,  being  in  parol,  could  not,  therefore,  support  an 
action  for  specific  performance,  does  it  necessarily  follow  tiiat  Lee  could  not 
recover  the  value  of  his  services  rendered  in  performing  his  part  of  the  agree- 
ment, as  damages  sustained  by  him  in  consequence  of  Mrs.  Stevens'  renunci- 
ation and  disregard  of  the  agreement?  We  think  not.  While  it  is  laid  down 
by  high  authority  that  a  parol  contract  to  convey  land  for  certain  services  is 
within  the  statute  of  frauds,  the  same  authorities  hold  that  a  quantum  mer- 
uit will  lie  for  the  value  of  the  services.  3  Pars.  Cent  85;  King  v.  Broum, 
2  Hill,  485.  If  the  value  of  the  land  had  been  fixed  by  the  agreement,  the 
recovery  could  be  had  only  for  that  amount,  with  interest.  Browne,  St. 
Frauds,  g  126;  King  v.  Broum*  supra.  But  such  is  not  the  case  here.  It 
seems  that  no  value  was  fixed  on  the  property  by  the  agreement,  and  the 
value  of  tlie  services  must,  in  such  case,  be  established  by  extraneous  evidence. 
We  understand  appellee's  cross-bill  to  be  anactionfora^antoinfMntfC  and 
it  was  evidently  so  considered  by  the  trial  court,  for  it  was  tiled  as  snoh. 

It  is  contended  that,  If  appellee  waa  entitled  to  recover  at  all,  he  could 
cover  for  only  the  services  rendered  within  the  two  years  next  before  the  fil- 
ing of  his  cross-bill,  and  that  the  ooort  erred  in  refusing  to  give  the  special 
instruction  asked  to  that  effect,  and  in  charging  the  converse  of  the  proposi- 
tion. The  action  to  recover  the  value  of  services  was  filed  within  a  few  months 
after  the  renunciation  of  the  agreement  by  Mrs.  Stevens,  and  aboid  eight 
years  after  appellee  began  the  penCormance  of  the  services  for  which,  by  the 
terms  of  the  agreement,  he  was  to  receive  the  property.  It  seems  that  he  had 
no  cause  to  suspect  that  Mrs.  Stevens  would  disn^rd  the  agreement  until  he 
vi  as  informed  of  her  act  of  renunciation.  He  was  in  Uie  enjoyment  of  the 
property  under  the  agreement,  and  had  no  cause  of  action  until  her  renuncia- 
tion. Having  continued  tta  ^ght  years  to  render  the  servhwe  and  perform 
the  duties,  in  consideration  of  which,  by  Uie  terms  of  the  ^reement,  he  was 
to  acquire  title  to  the  property,  we  think  there  is  no  rule  of  law  that  denies 
him  the  right  of  recovery  for  three-fourths  of  the  services  so  rendered,  when 
he  liad  no  right  of  action  for  the  value  of  such  services  at  the  time  tli^  were 
rendered. 

We  think  the  couitdid  not  err  in  charging  the  jury  Vbat  if  theyfound  from 
the  evidence  that  Mrs.  Stevens  pennittM  Lee  and  his  family  to  board  with 
her,  free  of  charge,  and  that  it  was  intended  by  her  as  a  gratuity,  they  should 
not  allow  her  mtate  anything  for  such  board.  Hie  evidence  tends  strongly 
to  show  that  Mrs.  Stevens  furnished  supplies  tcx  Lee  and  his  family  for  over 
seven  years,  and  there  was  nothing  proven  tending  to  show  that  she  ever 
claimed  or  expected  any  compensation  therefor,  other  than  sueh  serrice  as 
lioe  was  rendering,  and  we  think  the  jury  might  well  find  that  It  was  intmded 
by  her  as  a  gratuity.  If  so,  lier  ezecutoiB  certainly  could  not  renAe  the  grat^ 
uity,  and  recover  for  the  estate  that  which  their  testatrix  had  bestowed  as  a 
gift. 

Our  attention  is  called  to  an  error  ai^Hirent  of  record,  which  consists  in  tliis: 
that  the  jury  returned  the  verdict  on  the  21st  day  of  April,  1886,  for«3,500. 
with  interest  at  8  per  cent,  per  annum  from  the  9th  day  of  June,  lij79,  upon 
which  the  judgment  was  rendered  for  $5,505.60.  It  is  insisted  that  the  judg- 
ment was  entered  for  (82.95  in  excess  of  the  amount  authorized  by  the  ver- 
dict. On  investigation,  we  find  that  the  judgment  is  for  S182.95  In  excess  of 
what  the  verdict  authorizes,  and  we  think  it  should  be  reformed  to  that  ex- 
tent. Other  assignments  of  error  relate  to  the  sufficiency  of  the  evidence. 
The  verdict  seems  to  us  to  be  supported  by  a  preponderance  of  the  evidenOe, 
and  in  such  case  this  court  will  not  disturb  it.  We  are  of  opinion  that  the 
judgment  of  the  court  below  should  be  reformed,  and  the  amount  fixed  at 
1^,^2.65,  with  interest  at  8  per  cent,  per  annum  fttnn  the  21st  day  of  April, 
1886,  and  that  in  all  other  respects  it  should  be  affirmed.  As  the  attenticm  of 
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the  coart  below  was  not  called  to  the  eiror  in  the  amount  for  which  tiie  judg- 
ment was  rendered,  we  an  of  opinion  that,  appellants  should  pi^  the  costs  of 
this  appeal. 

Statton^  G.  J.  Beport  of  com  mission  of  appeals  examined,  opin  ion  adopted* 
judgment  reformed  and  affirmed. 


GuNDiFF  V.  UcLean  et  al. 
(Supreme  Court  of  Texat.   March  30, 1686.) 
Hbsotubli  tnftmxnaHTs—VAiLVKt  of  CoKiii>aBi.Tios— Aoksbmbkt  fob  Noti.tion. 
Defendaot  was  indebted  to  W.'i  estate,  and  the  latter  was  Indebted  to  S.  W.'b 
administrator  agreed  wltb  d^endant  that,  If  he  procured  S-'s  claim  against  the  es- 
tate the  amoTint  thereof  would  be  credited  on  the  claim  of  the  estate  against  de- 
feadant.   Defendant  thereupon  gaye  his  note  to  B.  for  $610,  who  agreed  that,  if  the 
note  was  equal  to  Ms  claim  against  W.'s  estate,  the  olaimwas  tobe  deliyered  up  to 
defendant,  or,  if  lees,  to  credit  the  amount  of  the  note  on  the  claim,  and  gave  de- 
fendant an  order  on  his  lawyer  for  the  claim.   Defendant  presented  the  order  to 
the  lawyer,  who  promised  to  deliver  the  claim  as  soon  as  he  found  It.  Defendant 
then  showed  tto  order  to  the  administrator,  who  credited  the  amount  of  ihe  note 
oa  W.'a  claim  against  defendant.  Afterwards  W.'s  widow,  in  the  absence  of  the 
administrator  in  tiie  aimy,  paid  in  fall  the  amount  of  S.*s  claim.  Held,  that  therd 
was.a  total  failnre  of  oontideraUon  in  the  note  of  defmdant  to  B. 

Commissioners'  decision.  Appeal  from  disulct  court,  Houston  couiUiy; 
Felix  J.  McCord,  Judge. 

Action  by  W.  H.  Cundifl  against  William  McLean  and  anottier  on  a  note 
executed  by  defendants  to  Sorley,  Smith  A  Co.,  who  indorsed  it  to  plaintiff. 
Judgment  for  defmdanta,  and  plaintlfl  ^iqaeals. 

W.  A.  Stewart  and  J.  B,  Surwtt  A  Hamcom,  for  appellant.  D.  A .  Jfunn* 
for  appdlees. 

Maltbie,  J.  The  appellee  William  McLean  was  Indebted  to  the  estate  o£ 
C.  L.  Wall,  while  the  estate  of  C.  L.  Wall  was  indebted  to  Sorley.  Smith  & 
Go.  James  McLean  was  the  administrator  of  the  estate  of  C.  L.  Wall,  and 
suggested  to  William  McLean  that,  if  he  would  procure  the  claim  of  Sorley, 
Smith  &  Go.  against  the  Wall  estate,  that  it  should  be  credited  on  the  claim 
that  the  estate  held  against  him.  Willlani  McLean,  being  In  Galveston  on 
lOtb  day  of  June.  1861,  called  on  Sorley,  Smith  &  Go.  at  their  place  of  busi- 
ness, and  entered  into  an  agreement  with  them,  according  to  the  terms  uf 
which  he  executed  his  promissory  note  to  them  of  that  date,  payable  one  day 
after  date,  for  the  sum  of  8610,  with  John  G.  Miller  as  surety.  In  consider- 
ation  of  which,  Sorley,  Smith  &  Co.  agreed  with  McLean  that,  if  the  note  was 
equal  in  amount  to  tlieir  claim  on  the  estate  of  G.  L.  M''alL,  they  would  deliver 
it  to  him,  but,  if  their  claim  exceeded  in  amount  the  note  that  McLean  had 
given  them,  they  would  credit  the  claim  with  the  amount  of  the  note.  The 
claim  of  Sorley,  Smith  &  Co.  on  the  estate  of  Wall  was  then  in  the  hands  of 
their  attorneys,  Taylor  &  Moore,  at  Crockett,  Houston  county,  for  collection, 
and  Sorley,  Smith  &  Co.,  for  the  purpose  of  carrying  out  their  agreement, 
executed  and  delivered  to  McLean  a  written  order  to  their  attorneys  to  com- 
plete the  agreement  with  him.  A  few  days  afterwards  McXjeun  delivered  the 
order  to  Moore,  of  the  firm  of  Taylor  &  Moore,  who  made  search  for  the  claim 
on  Wairs  estate,  but  failed  to  find  it.  Moora  promised  that  when  Taylor, 
who  was  then  absent,  should  return,  he  would  again  search  for  the  claim,  and 
carry  the  order  of  Sorley,  Smith  &  Go.  into  effect.  William  MdLean  exhib- 
ited to  James  McLean  the  order  from  Sorley,  Smith  &  Co.  to  their  attorneys, 
and  James  McLean,  without  any  request  from  William  McLean,  credited  the 
amount  of  William  Mcl^ean's  note  to  Sorley,  Smith  &  Co.  on  the  claim  that 
the  estate  of  C.  L.  Wall  held  on  him.  but  did  not  notify  William  of  this  fact, 
nor  does  it  appear  that  he  was  ever  informed  of  it.  Soon  after  William  Mo- 
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Lean  called  on  Moore,  he  and  James  McLean  went  to  the  army,  and  did  not 
return  until  after  the  war  was  over.  'William  McLean  made  no  other  demand 
of  the  attornejs  of  Sorley.  Smith  &  Co.  for  the  claim  on  WhU's  estate.  James 
McLean  before  leaving  for  the  war  instructed  the  widow  of  Wall  to  pay  oft 
any  claims  against  the  estate  that  she  might  have  an  opportunity  to  pay.  In 
the  year  1863  Mrs.  "Willi,  for  the  administrator,  paid  Taylor,  of  the  Arm  of 
Taylor  &  Moore,  as  the  attorney  of  Sorley,  Smith  &  Co.,  their  claim  against 
the  Wall  estate.  The  payment  was  in  Confederate  money,  and  the  claim  re- 
ceipted in  full.  When  McLean  learned  this  fact,  he  applied  to  Taylor  for  the 
note  that  he  had  executed  to  Sorley,  Smith  tfc  Co.,  and  was  informed  by  Tay- 
lor that  he  did  not  have  it.  He  also  applied  in  1865  or  1866.  at  tlie  place  of 
business  of  Sorley,  Smith  &  Co.,  to  some  member  of  the  firm,  for  the  note,  who, 
after  looking  through  the  papers,  said  it  was  not  there.  After  this.  William 
McLean  paid  to  the  Wall  estate  the  claim  that  it  held  against  him,  and  never 
in  any  way  received  any  consideration  or  advantage  on  account  of  bis  note  to 
Sorley,  Smith  &  Co.  Smith,  a  member  of  the  Arm,  testifled  that  Taylor  was 
not  authorized  to  receive  Confederate  money  in  payment  of  this  claim,  and 
there  was  no  testimony  to  the  contrary,  Moore  having  died  during  the  war, 
and  1'aylor  in  the  year  1871.  Tbe  facts  in  reference  to  the  application  of  the 
claim  of  Sorley,  Smith  A  Co.  on  Wall's  estate  to  the  payment  of  the  debt  of 
that  estate  against  William  McLean  are  diCTerent  from  what  appears  on  the 
former  appeal  of  this  case,  {Cundiff  v.  MuLtan,  40  Tex.  392 ;)  and  differ  also 
in  regard  to 'William  McLean's  acquiescence,  and  his  supposed  satisfaction, 
in  the  disposition  that  Moore  made  of  the  matter.  As  the  facts  now  appear 
we  think  it  is  clear  that  Sorley,  Smith  ft  Co.  failed  to  perform  their  agree- 
ment with  William  McLean  in  reference  to  delivering  the  claim  held  by  their 
attorneys  on  the  Wall  estate,  or  crediting  the  amount  of  McLean's  note  on 
such  claim.  William  McLean  could  not  have  Insisted  that  the  claim  held  by 
the  Wall  estate  against  himself  should  be  credited  by  the  amount  of  the  claim 
of  Sorley,  Smith  &  Co.  against  the  Wall  estate,  such  claim  never  having  been 
surrendered  to  the  administrator  of  the  "Wall  estate.  Nor  would  the  'Wall 
estate  be  bound  by  a  credit  entered  by  James  McLean,  the  administrator, 
without  the  surrender  of  the  claim,  or  any  request  to  that  efiFeet  having  been 
made  by  "William  McLean;  but,  having  been  inadvertently  entered,  it  would 
be  a  nullity.  Nordo  we  think  that  William  McLean,  under  the  circumstances 
of  this  case,  was  bound  to  make  any  other  or  further  demand  for  the  delivery 
of  the  claim  on  Wall's  estate  that  Sorley,  Smith  &  Co.  agreed  should  be  trans- 
ferred to  him.  The  failure  to  do  so  resulted  probably  from  the  fact  either  that 
Taylor  had  never  been  Informed  of  the  transaction,  or  had  forgotten  it.  Be 
this  as  It  may,  he  was  the  attorney  of  Sorley,  Smith  &  Co.,  and  having  ac- 
cepted Confederate  money  from  Mrs.  "Wall  la  payment  of  the  claim,  and  sur- 
rendered it  to  the  estate,  such  action  would  amount  to  a  repudiation  of  the 
contract  of  Sorley,  Smith  &  Co.  witli  'William  McLean,  or  at  least  such  a  fail- 
ure to  perform  their  part  of  It  as  would  authorize  McLean  to  treat  it  aa  re- 
scinded. It  follows  that  the  consideration  of  the  not«  has  wholly  failed,  with- 
out  fault  or  negligence  on  tbe  part  of  'William  McLean,  and  it  can  make  no 
difference  wbeUier  Taylor  was  authorized  to  receive  Confederate  money  on 
this  claim  or  not,  or  whether  he  sent  the  mon^  that  he  received  to  Sorley, 
Smith  &  Co.  Under  the  faets  as  contained  in  the  record,  we  are  of  opinion 
that  the  Judgment  should  be  affirmed. 

Statton,*C.  J.  Report  of  commission  of  appeals  examined,  opinion 
adopted,  judgment  affirmed. 
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FntffT  Vat.  Ba»k  or  HomroH  v.  Ackebhak  «t  oi. 
(Suprwnw  Ckmri  of  Iteos.  Much  90, 1888.) 

1.  Vamxn  axd  VBinHn— Tnnx)]t'*  Lnn— Rbuusb— Subsoqatioit. 

Upon  sale  of  land  on  which  a  venctor's  Uen  exiated,  the  Ueoholder  relaaaed  the 
land  from  hia  lien  by  deed  polL  The  consideration  for  the  sale  waa  paid  to  the 
owner  of  the  land ;  who  promised  to  pay  it  to  the  lleuholder,  but  fMled  to  do  so. 
Upon  voit  bj  a  judgment  creditor  of  mch  owner,  whose  jndgmMit  was  recorded  in 
the  ooonty  where  t£e  land  lay  at  the  time  the  vendor's  Uan  was  oreatad,  to  anbieat 
this  land  to  the  lien  of  Ms  judgment,  held,  that  the  purchaser  had  beomne  subro- 
gated to  the  rights  of  the  lienholder,  and  that,  if  the  property  was  sold  under  said 
judgment,  the  proceeds  abould  first  be  applied  to  repay  him  the  purohase  price  that 
he  gave  for  the  land. 

%.  Sua. 

In  such  case,  the  pnTobaser's  intention  in  paying  for  the  land  being  to  aoquire 
good  title  thereto,  eqail?  will  consider  that  as  having  been  done  by  the  other  party 
which  ought  to  have  been  done,  and  give  the  purchaser  the  same  rights  as  thbupi 
the  money  had  been  actually  applied  in  payment  of  the  lien  debt.^ 

Commissioners*  decision.   Error  from  district  court.  Grimes  countj. 

Suit  b7  tlie  First  National  Bank  of  Houston  against  Catherine  Ackerman 
and  Fanny  L.  Thomas,  as  administratrix  of  the  estate  of  Hamp  Thomas.  d»* 
oeased.   Plaintiff  brings  error. 

QoldOtioaite  dt  Swing  and  O*  A.  Norwood,  for  plaintiff  in  error.  Boone  A 
Colbtt  for  defendant  in  error. 

Maltbib.  J.  The  First  National  Bank  of  Houston  on  2d  of  April,  1880. 
recovered  a  judgment  against  Hamp  Ttiomas  for  •3,116.42,  an  execution  ia- 
Bued  witliin  less  than  12  months  from  the  rendition  of  the  judgment,  and  an 
abstract  was  duly  recorded  in  the  records  of  Grimes  county  on  I2th  of  July. 
1882.  On  ISth  of  December,  1882,  J.  H.  Owen  sold  and  conveyed  to  Thomas 
a  tract  of  land  of  318  acres,  situated  in  Grimes  county,  for  the  sum  of  $3,848. 
evidenced  by  tbeir  notes  for  $1,282.66  each,  payable  in  one,  two,  and  three 
years,  with  10  per  cent,  interest  from  date  until  paid,  expressly  reserving  a 
lien  in  that  deed  to  secure  their  paynient.  Mrs.  Catherine  Ackerman,  one  of 
the  defendants  in  error,  desired  to  purchase  56  acres  out  of  the  318-acre  tract, 
but  would  not  do  so  unless  Owen  would  release  bis  Uen.  On  7th  day  of  June, 
1884,  Owen  agreed  with  Mrs.  Ackerman  that  if  she  would  pay  to  Thomas  the 
sum  of  $950.  the  purchase  price  of  the  land  to  be  paid  to  him.  (Owen,)  that 
he  would  release  his  lien  on  the  56  acres.  In  pursuance  of  this  agreement 
Mra.  Ackerman  paid  Thomas  the  $950  for  the  land,  who  ou  the  same  day  paid 
it  to  Owen;  but  Owen,  under  some  arrangement  with  Thomas,  allowed  him 
to  retain  the  money.  There  was  no  agreement  between  Ackerman  and  Owen 
as  to  how  the  latter  should  apply  the  money  paid  to  Thomas.  Owen,  in  con- 
sideration of  9950.  released  ail  of  his  right,  title,  and  interest  in  the  56  acres 
sold  by  Thomas  to  Mrs.  Ackerman.  by  an  instrument  in  writing;  and  Thomas 
at  the  same  time,  and  on  the  same  sheet  of  paper,  in  consideration  of  the  same 
sum  of  money,  conveyed  the  land  to  Cattierine  Ackerman.  Only  one  of  the 
three  notes  given  by  Thomas  for  the  purchase  of  the  lease  was  ever  paid,  uor 
was  the  $950  that  Owen  allowed  Thomas  to  retain  ever  paid.  Soon  after  the 
transfer  of  the  land.  Thomas  died,  and  on  27th  of  February,  1885.  Fannie  L. 
Thomas  was  appointed  administratrix  of  his  estate.  Subsequently,  Owen 
made  application  to  the  county  court  of  Grimes  county  for  an  order  to  sell  the 
318  acres  of  land,  lees  the  56  acres  sold  to  Mrs.  Ackerman,  for  the  purpose  of 
paying  the  two  notes  executed  by  Thomas  to  secure  Uie  payment  of  the  pur- 
chase money  of  the  land.  The  order  was  granted*  the  land  sold,  bid  In  by 
Owen  at  $2,000.  and  the  sale  duly  confinncd.  Owen  crediting  his  bid  on  the 

■Baspeeting  tiie  dootarine  of  mbrogBtloii  and  Its  amdiostlni,  see  Dowdy  t.  Blake, 
(Azk.)SSrw.Bep^  807.  and  note. 
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aotes.  The  9950  paid  by  Mrs.  Ackerman  was  never  credited  on  either  note. 
On  March  8.  1886,  appellant  presented  to  Fanny  L.  Thomas,  for  allowance, 
the  judgment  recovered  by  it  against  Hamp  Thomas,  and  she,  as  administra- 
trix of  the  estate  of  Thomas,  on  the  same  day  rejected  it.  This  suit  waa 
brought  to  eetabllnh  the  judgment  against  the  estate  of  Thomas,  and  to  fore- 
close its  lien  on  the  56  acres  purchased  by  Mrs.  Ackerman.  The  district  court 
established  the  claim  as  a  just  demand  against  the  estate  of  Thomas,  foreclosed 
Its  jndgmoit  lien  and  ordered  the  land  to  be  sold  as  under  execution,  but  di- 
rected that  the  proceeds  of  the  sale  be  first  paid  to  Ackerman  to  the  extent  of 
^50, — the  amount  paid  Thomas  for  the  land, — and  the  balance,  if  any,  be 
paid  on  appellant's  demand.  The  release  executed  by  Owen  is  as  follows: 
*'T?u  State  qf  Texas,  Qrimea  County:  Know  all  men  by  these  presents  that 
I,  John  H.  Owen,  have  this  day,  for  and  in  consideration  of  the  sum  of  nine 
hundred  and  fifty  dollars  to  me  In  hand  paid  or  secured  by  Uarap  Thomas, 
have  this  day  released  all  right,  title,  or  claim,  by  vendor's  lien  or  otherwise, 
to  the  certain  tract  or  parcel  of  land  conveyed  by  Hamp  Thomas  this  day  to 
Mrs.  Catherine  Ackerman,  by  warranty  deed  herewith  attached,  (for  further 
description  of  said  tract  of  land  reference  is  here  made  to  said  hereto  attached 
deed,)  this  7th  day  of  June,  A.  B.  1884.  John  Owen."  It  will  be  observed 
that  there  is  no  grantee  or  releasee  named  in  this  instrument,  but  Owen  knew, 
at  the  time  of  its  execution,  that  Mrs.  Ackerman  had  furnished  the  identical 
money  that  was  paid  to  him,  and  that  the  intent  and  purpose  on  her  part  was 
to  obtain  a  good  title  to  the  land ;  and  all  of  the  attending  facts  and  circum- 
stances show  that  the  intention  of  the  parties  was  not  that  the  superior  title 
to  the  land  should  vest  in  Thomas,  but  that  it  should  vest  in  Mrs.  Ackerman, 
upon  payment  of  the  purchase  mon^  to  Owen,  who  held  the  superior  title  to 
the  land  for  the  purpose  of  securing  the  payment  of  the  notes  executed  by 
Thomas;  and  immediately  upon  the  payment  of  the  price  of  the  56  acres,  the 
release  from  Owen  and  the  deed  from  Thomas,  were  delivered  to  Mrs.  Acker- 
man. It  was  clearly  the  intention  of  all  the  parties,  that  the  transfer  or  re* 
lease — by  whatever  name  called — from  Owen  should  not  take  effect  until  the 
money  was  paid,  and  that  It  then  should  inure  to  the  benefit  of  Mrs.  Acker- 
man. 

And  we  are  of  opinion  that,  under  the  facts  of  this  case,  that  there  never 
was  an  instant  of  time  In  which  the  superior  title  to  the  56  acres  was  vested 
in  Hamp  Thomas,  but  that  the  release  from  Owen  was  in  abeyance  until  the 
money  was  paid,  when  the  right  thereby  conveyed  vested  in  Mrs.  Ackerman 
at  once  in  accordance  with  the  interest  of  the  parties.  As  before  stated,  the 
money  paid  by  Mrs.  Adcerman  was  never  applied  by  Owen  to  the  payment  of 
either  of  the  notes  that  Thomas  had  given  for  the  land,  nor  did  she  make  any 
agreement  with  Owen  to  tJiat  effect;  but,  her  intention  in  paying  the  money 
to  Owen  being  to  acquire  title  to  the  land,  equity  will  consider  that  as  having 
been  done  which  ought  to  have  been  done  in  regard  to  the  application  of  the 
money  as  a  payment  on  the  Thomas  notes;  and.  if  to  the  advantage  of  Mrs. 
Ackerman  as  against  Owen,  the  payment  of  the  money  will  be  regarded  as 
having  been  made  upon  the  notes.  1  Story,  Eq.  Jur.  g  Q^g.  Appellant's 
lien  attached  to  such  title  as  Thomas  had  in  the  land,  and  to  such  title  only. 
JemUony.  Halbert,  47  Tex.  181.  Thomas  held  the  land  subject  to  Owen's 
superior  lien  to  secure  the  purchase  money.  If  there  had  been  no  transfer 
of  any  part  of  the  land,  appelant  could  have  had  it  sold,  under  his  judgment 
Hen,  subject  to  Owen's  lien  forthe  purchase  money;  and  so  it  could,  notwith- 
standing the  sale  to  Mrs.  AcAcerman,  have  caused  the  entire  818  acres  to  be 
sold,  subject  only  to  Owen's  lien,  and  to  such  lien  as  may  have  been  assigned 
to  Mrs.  Ackerman,  or  to  which  she  mtqr  have  become  subrogated  by  reason  of 
her  transaction  with  Thomas  and  Owen.  It  Is  objected  that  Mrs.  Adcerman 
cannot  be  subrogated  to  the  lien  of  Owm  because  no  securify  was  assigned 
or  paid  off.  It  is  trae  there  was  no  actual  application  of  the^noney  naid  by 
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Mn.  Ackerman  to  the  payments  of  the  notes,  but  we  think  that  the  8960  paid 
hy  her  moat  be  regarded  as  a  payment  on  the^otes  unless  Uie  application  of 
auoh  payment  would  prejadloe  Uie  rights  of  appellant;  and  there  la  no  alle- 
gation or  proof  tint  the  56  acres  purchased  by  Mrs.  Ackerman  was  of  greater 
value  than  the  price  paid  tor  it,  and,  therefore,  it  applied  to  the  payment  of 
Owen*8  notes,  hla  lien  on  the  b^noe  of  the  tract  would  be  diminished  to  this 
extent,  and  the  sale  could  work  no  Injnry  to  appellant.  In  the  civil  law  sub- 
rogation is  defined  to  be  that  change  by  which  another  person  has  been  put 
in  the  place  of  a  creditor,  and  which  makes  the  rights  of  the  creditor,  and  any 
securities  that  be  holds,  pHSs  to  the  person  who,  by  being  subn^ated  to  bim» 
enters  into  his  right.  It  is  said  to  be  a  l^sl  fiction  by  force  of  which  an  ob- 
ligation, extinguished  by  a  payment  made  by  a  third  person,  is  treated  as  still 
subsisting  for  tha  benefit  of  this  third  peraon,  so  that  by  means  of  it  one  cred- 
itor is  substituted  to  the  rights,  remedies,  and  securities  of  another.  The 
party  who  is  subrogated  is  r^rded  as  constituting  one  and  the  same  person 
with  the  creditor  whom  he  succeeds.  These  definitions  have  been  generally 
adopted  and  followed  by  the  courts.  Sheld.  Sub.  2.  3.  In  accord  wiiti  these 
liberal  principles,  the  fairness  and  justness  of  which  commend  them  to  the  en- 
lightened sense  of  all  correct  thinking  men,  Judge  Faheek,  in  the  case  of 
Robinson  v.  J.eavitt,  7  N.  H.  100,  101,  makes  the  following  lucid  exposition 
of  the  doctrine  of  eQuitable  assignments  and  the  right  of  subrogation:  "The 
true  principle,"  said  he,  "is  that,  when  money  due  on  a  mortgage  is  paid,  it 
shall  operate  as  a  discharge  of  the  mortgage,  or  In  the  nature  of  an  assign- 
ment of  it,  substituting  him  who  pays  In  the  place  of  the  mortgagee,  aa  may 
best  serve  the  purposes  of  justice,  and  the  just  intent  of  the  parties.  Starr 
V.  SUiSt  6  Johns.  Ch.  395.  Many  cases  state  the  rule  In  equity  to  be  that  the 
incumbrance  shall  be  kept  on  foot,  or  considered  extinguished  or  merged,  ac- 
cording to  the  intent  or  the  interest  of  the  party  paying  the  money;  but  the 
decisions,  it  is  believed,  will  generally  be  found  in  accordance  with  the  prin- 
ciple above  stated.  Gardner  v.  Astor,  3  Johns.  Ch.  53;  Jmn^  v.  Johmton,  2 
Cow.  246;  Lansing  v.  SiTPherson,  3  Johns.  Ch.425;  Burnet  v.  DennUton,  5 
Johns.  Ch.  41;  Mills  v.  Comstock,  Id.  220;  Freeman  v.  Paul,  3  Qreenl.  260; 
Thampaon  v.  Chandler,  7  Greenl.  377;  Sarveyv.  Hurlhert,  3  Vt  661;  Jfar- 
«Aa22  V.  Wood,  5Vt.250;  Lockvsood  y.8turdevant,&Xiot\n.%14,;  Kirkhamr. 
Smith,  1  Ves.  Sr.  258;  Shrewgbury  v.  Shretosbury,  1  Ves.  Jr.  233;  Lord  Comp- 
ton  V.  Oaienden,  2  Ves.  Jr.  264;  Forbes  v.  Mofatt,  18  Ves.  384;  Earl  of 
BuckingTiamshtre  v.  Sohart,  3  Swanst.  186:  And  it  makes  no  difference, 
in  either  of  these  cases,  whether  the  party,  on  the  payment  of  the  money,  took 
an  assignment  of  the  mortgage  or  a  release,  or  whether  a  discharge  was  made, 
and  the  evidence  of  the  debt  canceled.  Snow  v.  Stevens,  15  Mass.  278 ;  Bald- 
vjin  V.  Norton,  2  Conn.  165;  Barker  v.  Parker,  4  Pick.  505;  Kirkham  v. 
Smith.  1  Ves.  Sr.  258;  Wads  v.  ffoutard,  6  Pick.  498.  The  debt  itself  may 
be  held  still  to  subsist  in  him  who  paid  the  money  as  assignee,  so  far  aa  it 
ought  to  subsist  in  the  nature  of  a  Hen  on  the  land,  and  the  mortgage  be  con- 
sidered in  force  for  his  benefit,  so  far  as  he  ought  in  justice  to  hold  the  land 
under  it  as  if  it  had  actually  been  assigned.  Pratt  v.  Law,  9  Cranch,  456- 
498.  Justice  bus  been  efTected  between  parties  in  this  mode  by  overlooking 
the  form  of  the  transaction."  The  result  of  the  authorities  is  stated  to  the 
same  ^ect  in  3  Pom.  Eq.  Jur.  g  1211.  And  we  think  that  Mrs.  Ackerman, 
reason  of  the  transactions  hereinbefore  detailed,  became  substituted  to  all 
the  rights  of  John  H.  Owen  in  the  56  acres  of  land  purchased  by  her;  and  that 
m^ieluint  cannot  be  beard  to  complain  unless  it  has  sustained  some  injury  on 
account  of  the  purchase;  that  Owen  and  Thomas  combined  could  not  make  a 
teuufer  of  the  land  to  the  prejudice  of  the  bank  after  it  acquired  a  judgment 
Uen  on  the  land;  and  that  appellant  could  have  had  the  equities  between 
Ow«i,  Adcerman,  and  itself  adjusted,  and  asserted  its  right  to  the  same  ex- 
toot  as  ft  none  of  the  land  had  been  transferred.   But  this  was  not^one,  and. 


r 


48  aOUTHWESTEBH  BBFOBT£B.  [TeX. 

if  it  had  been,  would  not  have  benefited  appellant,  the  court  having  found 
that  at  the  time  of  the  trial  t)ie  land  was  not  worth  exceeding  eight  dollars 
per  acre,  so  the  entire  tract  would  not  have  sold  for  enough  to  paj  off  Owen's 
two  notes. 

Thei-e  being  no  error  of  which  the  appellant  can  complain,  and  tbe  Justice 
of  the  case  having  bera  attained,  we  are  <rf  i^inion  that  tbe  Judfpneot  abonld 

be  affirmed, 

Sta  YTON,  C.  J.  Beport  of  commiasioa  of  appeals  examined*  opinion  adopted* 
judgment  ^rmed. 


Hbflin  «.  Burns  ef  aZ. 

{Su.vrem»  Court  of  Texa4.   Maroh  aS,  1866.) 

1.  PLBAsnro — AHSNDMBirr—ArriR  Thlu.  Ci.o6kd. 

Under  Rev.  St  Tex.  art.  1193,  proridiag  that  pleadings  may  be  amended,  under 
leave  of  court,  before  the  parties  anuouudb  themselves  ready  for  trial,  asd  not 
tbOTeafter,  a  reAisal  of  the  ooort  to  allow  phdntUt  to  file  a  repUoation  to  a  plea  of 
Umltattom  in  treapaaa  to  trj  tlfie  to  land.  Showing  that  plafuUlTs  grantor  waa  a 
married  woman,  whose  oovarture  had  ooatuued  long  enough  to  prevent  the  bar« 
after  counsel  had  closed  their  argument  to  the  jury,  was  proper. 

8.  Affbal— RiviBW— BviDiHOX  oy  Points  vcn  in  Issue. 

In  trespass  to  try  title  to  land,  where  there  was  a  plea  of  limitation,  and  the  an- 
swer showed  oorenitro  la  plaintUTa  grantor  hefwe  the  period  of  limitation,  and 
discovartnre  at  a  time  within  the  period,  not  stating  when  the  oovertora  oeaaed, 
there  being  no  re^dioatlon  as  to  that  fact,  no  benefit  can  follow  to  pLaiutUt  on  t^pgeti 
irom  testimony  In  relation  thereto. 

8.  LofiTATioif  OP  AonoKS— Advbrsb  PosBisstON— TAOKnro — PamTT. 

Where  A.  oonveyed  land  to  B.,  who  bought  fw  C,  and  the  same  day  conveyed  to 
him,  C.  having  negotiated  the  purofaase,  and  reesived  possosrion  frwn  A.,  and  there 
was  continuous  possession,  under  the  suooesslve  parties,  of  a  tenant  of  A.,  tbare  la 
privity  of  title  and  oontinm^  of  possession,  and  the  statute  of  limitations  runs  from 
the  oommmoement  of  A.'s  possession. 

^  TaasrAss  to  Tbt  Trn:.K— Dbfinss  or  Asvaasa  Fosbbssion— InsranonoirB. 

In  trespass  to  try  title,  where  there  is  a  plea  at  limitation.  It  is  proper  to  otaatge 
that  the  deeds  tmder  which  defendants  olalm  were  duly  filed  and  leoorded  on  oar* 
tain  days,  Btatlng  also  the  date  of  the  commenoement  of  the  action,  although  there 
Is  no  controversy  aboi^t  such  facts. 

6.  Bavx— ISBITBS  AND  FiNBINOS. 

In  trespass  to  try  title,  where  tbe  dtttense  was  limitation  and  that  nbUntlfPa  oon- 
veyanoe  was  fraudulent,  and  the  court  snbmltted  special  Issues,  whether  defend- 
ant, and  those  under  whom  he  claims,  had  had  peaceable  and  adverse  possession  for 
the  period  of  limitation  prior  to  the  commencement  at  this  action,  and  whether 
plaintiff's  deed  waa  made  under  a  mlstidcen  impression  as  to  Ita  olrieoc,  produoed  by 
Ids  agenta,  both  of  wUoh  wen  answered  in  the  aftirm  alive,  such  flndlng*  are  snflf. 
olent,  and  a  further  general  obarge  by  the  oourt  on  limitation  and  muA,  verdlot 
bcdng  rendered  therecm  for  defendant,  though  Irregular,  is  not  ground  of  reversaL 

Appeal  from  district  eoort,  Galveston  ooan^;  W.  H.  Btewabt,  Judge. 

Action  of  trespass  to  try  title,  by  Thomas  S.  Heflin  agalnat  Tbcnnas  Barns 
and  others.  Jutonent  for  defendants,  and  plaintiff  appeals. 

Albert  IT.  Miui,  (of  counsel.)  for  appellant.  tFAsetor  A  Bhodm,  tot  ap- 
pellees. 

Walker.  J.  This  is  an  action  of  trespass  to  try  title,  filed  Jannaiy  26, 
1886,  by  Heflin  against  Burns,  and  his  tenant,  Fidelli,  for  a  fractional  part  of 
lot  3,  in  block  50t>,  in  city  of  Galveston.  Tbe  defendant  Fidelli  pleaded  not 
guilty.  Bums  made  his  warrantor,  Grempeynski,  a  party,  who  called  into 
the  case  his  own  warrantor,  Mrs.  Irlena  A.  Strickland.  These  parties  pleaded 
separately.  Mrs.  Strickland  allied  that  tbe  title  under  which  plaint4ft  claimed 
had  beui  obtained  from  her  si8t«^.  Mrs.  Nancy  J.  Wells,  by  fraud,  setting  out 
at  great  length  the  alleged  details.  Tbe  substance  was  that  sbe  bad  bought 
tb»  property  in  1865,  and  that  her  title  was  defecUve  from  an  imperfect  privy 
acknowledgment  of  said  Mrs.  Kancy  J.  Wells,  then  the  wife  of  Jadcson  WaUi; 
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and  that,  when  she  made  the  deed  to  plaintiff,  she  did  so  under  the  false  impres- 
sion made  by  plaintiff  and  his  agents  to  her,  that  she  was  curing  the  defect  in  her 
deed  to  her  sister  Mrs.  Stricliland.  Burns,  by  second  amended  answer,  pleaded 
statute  of  limitation  of  five  years,  and  repeated  the  speciQc  charges  of  fraud 
in  the  title  of  plaintiff  made  by  Mrs.  Strickland.  Touching  the  coverture  of 
Nancy  J.  Wells,  this  amended  answer  of  Burns  alleged  that  she  was  the  wife 
of  Jackson  Wells  in  1865.  and  that  in  1885  she  was  a  widow.  The  answer 
did  not  state  when  her  coverture  ceased.  There  was  no  replication  of  covert- 
ure by  the  plaintiff  to  the  plea  of  limitation.  On  the  trial  special  issues  were 
submitted  to  the  jury,  with  a  general  charge.  A  general  verdict  for  the  de- 
fendants was  rendered.  Answers  to  special  issues  supported  the  plea  of  five- 
years  limitation,  and,  (tf  the  alleged  fraud,  that  it  had  been  partiiapated  in  1^ 
the  plaintiff. 

The  first  complaint  urged  is  that  the  court  below  refused  to  allow  plaintiff 
to  file  his  replication  to  the  plea  of  limitation.  The  judgment  entry  in  which 
the  transaction  is  recorded  shows:  "The  plaintiff  now  (March  7, 1887)  asks  tho 
court  leave  to  file  an  amendment  or  replication  to  set  up  coverture  of  Nancy 
J.  Wells  continuously  to  the  18th  of  June,  1884,  to  avoid  defendant's  plea  of 
limitation;  but  the  court,  at  this  stage  of  the  cause,  refused  to  allow  plaintiff 
now  to  file  said  amendment,  because  all  the  evidence  of  all  the  parties  closed 
on  the  4th  of  March,  and  the  plaintiff's  counsel  made  and  closed  his  opening 
speech  to  the  court  and  jury  on  afternoon  of  March  4th,  and  on  morning  of 
the  5th  of  March  defendant's  counsel  commenced  argument,  and  closed  about 
1  o'clock  F.  H.  of  the  5tb,  and  now,  on  the  morning  of  the  7th  March,  the  plain- 
tiff'aconnsel  asks  leave  to  file  said  amendment,  which  the  court  refuses,"  etc. 
This  refusal  was  authorized,  and  perhaps  required,  by  the  statutory  rule,  (Rev. 
St.  art.  1192:)  "  The  pleadings  may  be  amended,  under  leave  of  the  court,  upon 
such  terms  as  the  court  may  prescribe,  before  the  parties  announce  themselves 
ready  for  trial,  and  not  thereafter."  Nor  were  the  necessary  facta  constitut- 
ing a  replication  to  be  found  in  the  pleadings  of  the  defendant,  as  the  dura- 
tion of  the  coverture,  shown  to  have  been  in  1865,  and  to  have  ceased  prior 
to  1885,  is  nowhere  stated;  nor  are  allegations  to  be  found  from  which  such 
^t  maybe  enforced.  No  benefit  can  follow  to  pai-tles  from  testimony  to 
fads  not  alleged  in  the  pleadings. 

The  second  assignment  of  error  attacks  the  charge  of  tlie  court  npon  the 
plea  of  five-years  limitation.  The  record  shows  that  Strickland  and  wife  con- 
veyed the  lot  to  Grempeynskl,  December  16,  1878.  The  attached  certificate 
to  the  deed  shows  that  it  was  duly  recorded  January  4,  1879.  January  SO, 
1883,  Grempeynski  conveyed  it  to  the  Galveston  Real  Estate  &  Loan  Company 
of  Galveston,  by  deed  which  was  duly  filed  for  record  January  81,  and  was  re- 
corded February  12,  1883.  On  January  30.  1883.  the  Galveston  Real  Estate 
&  Loan  Company,  by  deed,  conveyed  the  lot  to  defendant  Burns.  This  deed 
was  filed  for  record  February  2,  and  duly  recorded  February  12, 1883.  The 
defendant  Fidelli  was  a  tenant  under  Grempeynski  under  an  unexpired  lease 
at  the  time  of  the  sale,  and  be  has  held  possession  continuously  after,  until 
after  suit  was  brought.  It  also  appeared  that  the  loan  company  bought  the 
lot  for  Burns,  and  that  Bums  took  possession  from  Grempeynski.  The  deed 
from  Grampeynskt  to  the  loan  company,  and  from  it  to  Burns,  were  made 
thesamedi^;  Fidelli  remainingin  possession  under  the  several  owners.  The 
testimony  further  showed  adverse  and  continuous  possession  from  December 
16, 1878,  to  the  institution  of  the  suit.  Payment  of  taxes  was  proved.  Upoa 
this  condition  of  the  tesUmony,  the  court  charged:  "If  the  ju^  believe,  from 
tlie  evidence,  the  defendant  Burns,  and  the  Galveston  Real  Estate  ft  Loan 
Company  and  Grraipeynski,  under  whom  Burns  claims,  have  been  In  actual, 
peaceable*  and  adverse  possesaion  of  the  property  in  controversy  in  person,  or 
by  hla  or  their  tenants,  using  and  enjoying  the  same,  paying  all  taxes  thereon, 
Md  claiming  ander  deed  or  deeds  duly  registered,  for  five  consecutive  years 
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next  before  the  filing  of  plaintififs  claim,  he  would  be  barred. "  etc.  The  error 
complained  of  in  this  charge  is  **that  no  evidence  wns  offered  on  the  trial 
showing,  or  tending  to  show,  that  the  Galveston  Beal  Estate  &  LoaD  Com- 
pany, under  which  Burns  claimed,  had  been  in  possession  of  the  property 
either  In  person  or  by  tenant,"  etc.  In  this  defense  (article  S193,  Kev.  St.) 
the  continuity  of  possession  and  privity  in  the  title  are  both  requisite,  with 
the  other  conditions  of  hostile  claims.  The  rule  is  concisely  given  in  Brown- 
son  V.  ScaTdan,  59  Tex.  228:  "Wliere  possession  Is  claimed  under  different 
titles,  and  the  requisite  term  of  occupancy  has  elapsed  under  neither,  but  the 
possession  under  one  title  must  be  tacked  to  that  under  another  in  order  to 
make  out  the  five  yeara,  a  privity  must  be  shown  between  the  various  titles 
under  which  possession  is  clalm»3.  or  its  continuity  will  t>e  broken,  and  the 
statute  will  not  avail  the  defendant."  It  is  shown  that  the  loan  company 
bought  for  Burns,  and  that  the  deeds  to  and  from  the  loan  company  were  of  . 
same  date;  that  Burns  negotiated  the  purchase  from  Grempeynski,  and  re- 
ceived possession  from  him;  and  the  continuous  possession  of  Fidelli  under ,  ^ 
a  lease  was  a  tenancy  under  the  several  holders  of  title  during  his  term.. 
These  facts  show  both  the  requisite  of  privity  of  title  and  continuity  of  poe- 
session.   Tlie  charge  of  the  court  was  therefore  proper  under  the  facts.  1* 

Complaint  is  made  that  the  charge  of  the  court  called  attention  to  certain 
documentary  evidence  about  which  there  was  no  conflict.    The  clause  ob-  i ' 
jected  to  is  as  follows:  "The  limitation  only  begins  to  run  from  the  time  that  ' 
Grempeynski  occupied  the  premises  under  his  recorded  deed,  if  the  fact  be  ' 
that  Grempeynski  did  occupy  the  premises  either  in  person  or  by  his  tenants 
under  his  deed  from  Strickland  and  wife.    The  deed  from  Strickland  and  wife 
to  Grempeynski  was  duly  registered  on  4th  January,  1879,  and  the  deed  from 
Grempeynski  to  the  Galveston  Ileal  Estate  &  Loan  Company  was  filed  for  reo-  ^ 
ord  on  31st  day  of  January,  1883,  and  was  duly  recorded  on  r2th  February, 
1883,  and  the  deed  from  the  Galveston  Beal  Estate  &  Loan  Company  to  Bums 
was  filed  for  record  on  the  2d  February,  1883,  and  duly  recorded  February  14,  ' 
1883. "    The  charge  also  stated  the  date  of  tlie  filing  of  the  suit,  January  9, 
1886.   Upon  tills  act  of  the  judge  below  it  may  be  replied,  citing  from  Teal  ; 
v.  7^^r«Z/,  58  Tex.  261,  touching  a  like  charge:  "The  propriety  lias  been  too  ^^ 
frequently  sustained  by  this  court  to  require  further  comment. "  Cook  t. 
Dennis,  61  Tek.  249. 

The  fifth  and  sixth  assignments  of  error  relate  to  the  manner  of  submitting 
the  special  defenses  to  the  jury.  Counsel  for  plaintiff,  before  the  court  pre-  ' 
pared  its  charges,  requested  it  to  so  frame  them  as  to  enable  the  jury  to  find  y  ' 
specifically  upon  each  issue, — upon  limitation  and  fraud.  This  was  in  effect 
complied  with  in  the  special  issues  which  were  submitted.  Again,  the  charge 
was  upon  the  entire  cause,  and  required  a  general  verdict,  while  it  also  sub- 
mitted the  special  issues.  Appellant  insists  that  this  was  error,  and  that  it 
devolved  upon  the  court  to  require  one  or  the  other  and  not  twth  forms  of  ver- 
dict or  verdicts.  While  this  practice  is  irregular,  it  is  not  cause  of  reversal 
unless  injury  probably  followed.  The  special  issues  complained  of  are:  "Qu«8- 
ti<m.  No.  6.  Has  Burns,  and  those  under  whom  he  claims  by  deed  from  tne 
Galveston  Beal  Estate  &  Loan  Company  and  from  Grempeynski,  had  peace- 
able and  adverse  possession  of  the  premises,  using  and  enjoying  the  same,  and 
paying  all  taxes  thereon,  if  any,  and  claiming  under  a  deed  or  deeds,  duly  reg- 
istered, for  five  years  continuously  next  before  the  9th  of  January,  1886? 
Anavjer.  They  have.  •  •  •  No.  14.  Was  Mrs.  Wells,  when  she  made 
the  deed  tQ  Hefiin,  under  the  belief  that  the  purpose  and  object  of  the  deed 
was  to  cure  the  defect  in  her  old  deed  of  1865  ?  A.  She  whs.  Q.  No.  15.  Was 
such  belief  of  Mrs.  Wells  as  to  the  object  of  her  deed  to  Hefiin  caused  hj  the 
acts  or  representations  of  Hefiln^s  agents?  A.  It  was."  There  was  a  gen- 
eric verdict,  also,  for  the  defendants,  under  the  general  charge  on  Umitsition 
and  alleged  fraud.   Whether  the  general  verdict  wlllfumishany  aid  to  the 
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court  in  sttpplyiDg  any  fact  neceBsarj  to  the  judgment  need  not  be  discussed 
in  this  case.   The  questions  and  answers  above  cited  furnish  grounds  for  the 
judgment  either  of  which  is  sufficient.   The  general  verdict  not  being  needed 
to  support  the  judgment,  its  having  been  rendered  can  do  no  injury,  even  if 
It  was  insular  practice.   There  is  no  well-deQned  practice  as  to  the  mode  of 
forming  and  submitting  special  issuea.   It  is  not  material  whether  prepared 
by  connsel  and  sanctioned  by  the  court,  or  whether  formulated  by  the  judge 
at  request  of  connsel,  or  from  his  own  motion  determined  by  the  wants  of 
the  particular  case  and  for  the  furtherance  of  justioe.   Our  courts  uniformly 
bold  tliat.  when  a  special  verdict  Is  rendered,  no  other  facts  can  be  looked  to 
in  aid  of  the  judgment  Ber.  St  arts.  1329-1338.  give  the  general  outlines 
of  the  practice,  and  a  substantial  ocmipllanoe  with  these  rules  will  be  anffl- 
dent.   Sayles,  Fr.  Act,  95,  96,  and  cases  cited.   Also,  Jaehttm  t.  State,  21 
\    Tex.  675;  Darden  v.  Jfathe?i>a,  22  Tu.  325;  Rainet  v.  Calloway,  27  Tex.  685; 
\    CoUim  V.  Cook,  40  Tex.  288;  ITeweomb  v.  Walton,  41  Tex.  818;  Teary  v. 
V  Vj\  Smith,  45  Tex.  71;  JLevy  v.  MeDowU,  Id.  224.  It  Is  not  necessary  that  the 
V,  xJadgment  should  declare  upon  what  part  of  the  verdict  it  was  bmed.  The 
,    ^[   nicts  of  Itroftatlon  and  of  fraud,  as  allied  in  the  pleadings,  and  with  refer- 
^    ence  to  which  the  verdict  must  be  taken,  are  ascertained  by  the  verdict  The 
^     judgment  for  defendants  would  follow  upon  either  or  both.   There  was  no 
obscurity  in  the  verdict.  Taken  with  reference  to  the  'pleadings,  it  denoted 
distinct  and  fully<deflned  defenses  to  the  action. 
It  w»  not  necessary  to  the  Judgment  that  the  date  at  which  limitation  be- 
^  ,   gan  to  run  be  ascertained,  after  it  had  been  found  that  the  statute  had  been 
V    running  for  five  consecutive  years  next  before  the  filing  of  the  suit.   So  of 
the  flndinga  upon  the  chai^  of  fraud.  Beferrtng  to  the  pleadings,  the  de- 
tailed truisaction  found  by  the  jury  is  fully  known.   The  statutes  of  limita- 
tion have  been  eonstrued  and  interpreted  by  oar  courts  as  curative,  and  as 
confwring  rights  in  property  which  are  as  much  entitled  to  protection  as  any 
^   other.  There  has  been  no  tendency  to  obstruct  the  beneficial  work  of  the  stat- 
^   ate  by  any  technical  strictness.  Kothing  is  exxcted  but  a  complianoe  with 
Ute  varlouB  requisites  prescribed,  to  be  shown  u  other  facts  under  Investigi^ 
tion.  It  Is  not  necxssary  to  the  decision  of  this  case  to  pass  upon  the  suffl- 
den^  of  the  testimony  upon  the  issue  of  fraud,  as  it  Is  held  that  the  defense 
of  limitation  of  five  years  was  saUsfactorily  established.   The  testimony  ctf 
Mrs.  Wells,  her  son,  and  of  Leigh,  the  agent     plaintiff,  is  sufficient  to  show 
under  what  impression  she  signed  the  deed  to  plaintiff,  and  of  his  connection 
with  it;  but  we  do  not  pass  upon  this  testimony,  and  the  evidence  introdnced 
by  the  plaintiff  contradicting  it.   The  motion  for  a  new  trial  only  called  in 
review  the  action  of  the  court,  the  charge,  the  practice,  and  the  verdict.  The 
record  shows  no  material  error,  or  any  to  the  injury  of  plaintiff.  The  judg- 
ment Is  affirmed. 


Wood  e.  Sdtob. 
{SuiBTtmt  Court     Texas.  Uanfli  88, 1888.) 
MiuoxoDS  FiKMKnraiov— Svn»nraa  <w  PBoaounov— Rboobd  ov  Codbt  Hjkvnre 

No  JOBISDIOnOM. 

In  an  action  for  malicdoaB  prosecution,  the  ezolualon  of  the  transcript  of  the  pro- 
ceedings in  the  prosecution  sued  for,  showing  the  affldsvit  of  defendant,  return  of 
eriralnal  isfonnwon  thereon,  and  verdict  of  the  jury,  an  the  ground  that  the  coori 
before  which  sooh  proceedings  ware  had  had  no  jiuiaalation,  Is  lnqtroper,  aft  the  de- 
fendant is  notreUaved  from  uahiUty  sncb  fat^ 
SAm— Tu:!nKnupT— OmssiosB  im  GsBTincATs. 

In  an  action  for  malicious  prosecution  upon  a  criminal  Information,  where  a  tran- 
script of  the  record  of  the  court  in  which  the  alleged  prosecution  was  had  is  fntro- 
dnoed  In  eridenoe,  ui  omlsdou  of  the  derk  to  oeruty  that  the  affidavit  ^mn  which 
the  iiiftmnatton  was  filed  was  nude  by  defendant,  and  to  state  the  ofnoer  before 
whosa  U  was  made,  is  unimportant,  as  the  oartifloate  la  not  evldflno^(^^^^^|^i^ 
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Appeal  from  district  court,  Harris  ooantj;  Jahes  MAffrsRSON,  Judge. 

Action  for  malicious  prosecution,  by  George  W.  Wood  against  John  B. 
Sutor»  who  made  affidavit  before  the  United  States  commissioner  tlwt  plain- 
tift  baid  unlawfully  taken  a  letter  of  defendant's  from  the  poat-offloe,  upon  which 
criminal  information  was  returned  by  the  United  States  district  ^tornej  into 
the  United  States  circuit  court,  and  plaintifl  was  acquitted.  He  Introduoed 
a  certified  transcript  of  the  proceedings  in  the  United  States  (^uit  court, 
which  was  excluded.  The  certiBcate  of  the  clerk  to  the  transcript  stated  that 
the  affidavit  therein  was  a  true  copy  of  the  affidavit  attached  to  the  (Simliuil 
information,  omitting  to  state  that  it  was  made  by  defendant  before  the  United 
States  Gommissiuier.   Judgment  for  defendant,  and  phtlntifl  ^^>eal8. 

ffutohitoH,  Carrioffton  dk  aeon,  tor  appellant.  CAot.  M,  Owtftr,  for  ap- 
pellee. 

WA.LKER,  J,  The  questions  of  practice  raised  by  appellee  are  not  well 
taken.  The  bill  of  exceptions  shows  the  precise  grounds  of  ttte  ruling  of  the 
court  in  excluding  the  certified  copy  from  the  United  States  circuit  court,  viz.: 
"That  the  United  States  circuit  court  had  no  jurisdiction,  {BxparU  WtUont 
114  U.  S.  429.  5  Sup.  Ct.  Rep.  935;)  that  the  proceeding  was.  a  nullity,  and 
the  evidence  oftered  was  not  competent  for  any  purpose  in  this  cause."  The 
petition  setting  out  these  proceedings  as  cause  of  action,  it  is  manifest  that, 
without  evidence  of  them,  the  plaintiff  must  necessarily  fail;  nor  could  the 
defect  have  been  cured  by  any  testimony  whatever.  The  ruling  of  error  was 
necessarily  injurious  to  the  plaintift. 

As  to  the  failure  of  the  clerk  to  certify  that  the  copy  was  of  an  affidavit  by 
defendant,  etc.,  the  failure  was  unimportant,  unless  tlie  certificate*  to  these 
mutters  would  have  been  testimony.  The  custodian  of  judicial  records,  in 
giving  copies,  only  sets  them  out  as  they  appear,  and  so  certifies.  The  record 
and  the  copies  of  affidavit  and  verdict  speak  for  themselves. 

Upon  the  effect  of  the  excluded  testimony,  authorities  are  conflicting.  Fol- 
lowing the  preponderance  in  them,  and  giving  due  regard  to  the  rights  of  in- 
dividuals suffering. personal  injury,  we  hold  that  one  maliciously  and  without 
probable  cause  putting  into  operation  the  machinery  of  judicial  proceedings, 
resulting  in  the  arrest  and  trial  of  the  accused,  thereby  incurs  liability,  from 
which,  when  sued  for  malicious  prosecution,  he  is  not  relieved  by  the  fact 
that  the  subsequent  proceedings  in  the  prosecution  so  begun,  and  in  a  court 
having  jurisdiction  of  the  subject-matter,  were  so  irregular  that,  had  a  con- 
viction resulted,  the  judgment  would  have  been  a  nullity,  2  Greenl.  £v.  §  4^; 

1  Amer.  Lead.  Gas.  209;  1  Wait.  Act.  &  Def.  333,  339;  Morris  v.  Soott,  21 
Wend.  281:  Bauer  v.  Clap.  8  Kan.  583;  Stone  v.  Steoena,  12  Gonn.  225; 
Sweet  v.  Ifeaus,  30  Mich.  406;  Sixby  v.  Brundige»  2  Gray,  129;  Haya  v. 
Tounglove,  7  B.  Mon.  545;  Tt^in  v.  Bemy,  8  Blackf.  215;  Alien  r.  tff«n>te» 

2  Dev.  371. 

For  the  error  in  excluding  the  certified  transcript  of  the  proceedings  in  the 
United  States  circuit  court,  the  judgment  below  is  reversed,  and  the  cause  le* 
manded. 


Gttlf,  G.  ft  S.  F.  Bt.  Co.  v.  Donnelly. 
(Supreme  Court  of  Tnaa.  Uarch  97, 18S8.) 

HAsm  AVD  Sektaitf— AssmfFTiOK  OF  Risk— Khowubdoi  ov  DsraofS— Fuura  to 

Repair  on  Rbqubst. 

Wbile  a  section  foreman  on  a  railroad  was  returning  from  his  work,  on  a  tkand 
oar,  his  foot  was  cauKht  by  a  broken  tie,  which  had  bulged  or  sprung  up  In  the  mid- 
dle of  tJie  road,  and  he  was  thpown  from  the  oar,  and  Injured.  It  appeared  that  he 
had  a  short  time  previoutly,  in  discharge  of  bis  duty  to  tiie  company,  rmorted  the 
bad  condition  of  Eds  section  of  the  road,  (but  did  not  do  so  through  any  xear  of  in- 
jury or  accident  to  hinuelf  in  the  course  of  his  employment,)  and  baa  denumded 
materials  for  neoeBaai^  repairs,  which  were  promised,  out  never  furnished.  Bcdy- 
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Inr  on  SDoh  promises,  be  oonttnued  In  the  oompanT*!  smplOT  ttp  to  the  time  of  the 
iojory.  Held,  Chftt  this  will  not  preclude  his  reooTery  for  ibe  lnjaries  nutoined. 
In  the  abeenoe  of  any  oontiibutory  negU(renoe.> 

Commisslonera*  deolsion.  Appeal  from  district  court.  Oalveston  county; 
W.  H.  Stbwart,  Judge. 

Action  by  John  Donnelly  against  the  Onlf,  Colorado  &  Santa  Fe  Rallwi^ 
Company  tor  pmoaal  Injuries.  Plaintlif  was  a  section  foreman  in  defend- 
ant's employment  at  the  time  of  the  injory,  on  Febnuuy  4, 1885.  and  had  been 
ao  employed  since  January  2  of  tiie  same  year.  He  first  learned  of  the  bad 
oiHkUtion  of  the  section  after  t^ing  charge  of  the  work.  On  January  18th 
phdntiff  called  the  attention  of  the  road-master,  his  immediate  superior,  to 
the  need  of  ties  to  repair  that  portion  of  the  road  near  the  seotion*liou8e»  and 
he  promised  to  furnish  material  for  neoessaiy  repairs  as  soon  as  possible.  On 
February  1st  plaintiff  reported  to  defendant  that  1,000  new  ties  were  needed 
tor  repairs  on  each  mile  of  his  section.  Plalntlff^s  evidence  tmded  to  show 
that  there  were  seven  or  eight  defective  ties  to  the  rail  throughout  his  entire 
section  of  ten  miles.  Plaintiff  was  only  furnished  with  seven  men  to  make 
repairs,  and  keep  the  section  in  order,  which  tiie  evidence  shows  was  an  in- 
sufficient force.  February  9Ui  the  road-master  brought  three  oar-loads  of  ties, 
and  was  requested  by  plaintiff  to  unload  Uiem  at  the  section-house,  but  tbey 
were  thrown  off  at  the  end  of  the  section,  the  road-master  saying  he  did  nc^ 
have  time  to  move  them.  At  noon  of  February  14th  the  road-master  told 
plaintiff  that  a  greatdeal  of  material  would  be  famished  soon.  On  the  even- 
ing of  that  day,  as  plaintiff  was  returning  from  his  work  to  the  section-house, 
riding  on  the  front  of  the  hand  car,  and  while  the  car  was  moving  slowly,  and 
approaching  the  section-bouse,  in  attempting  to  tarn  around  to  get  bold  on 
the  brake,  his  foot  was  caught  by  a  splinter  projecting  from  a  broken  tie, 
which  had  bulged  or  sprung  up  in  the  middle  of  the  road,  and  he  was  thrown 
from  the  car,  and  sustained  the  injuries  complained  of.  Plaintiff  was  locking 
out  in  front  of  him  at  the  time,  but  did  not  see  the  tie,  nor  had  he  ever  no- 
Heed  it  before.  The  evidence  tended  to  show  that  the  ties  on  either  side  of 
the  broken  tie  were  defective  and  rotten,  and  that  the  bnAen  tie  had  proba- 
bly been  put  in  stiff,  so  as  to  take  the  pressure  off  of  the  had  ties  on  either 
side.  A  heavy  train  had  passed  over  tite  road  during  the  day,  and  the  weight 
and  jar  of  the  passing  train  probably  caused  it  to  bulge  and  splinter.  The 
evidence  further  shows  that  plaintiff  was  diligent  and  skillful  in  putting  in 
material  as  it  was  furnished  him,  and  that  he  relied  upon  the  promise  of  the 
road-master  to  furnish  needed  material  as  soon  as  possible.  It  appeared  that 
the  track  was  not  unsafe  for  use  on  It  of  a  hand-car,  nor  that  a  hand  car  could 
have  caused  the  tie  to  bulge  and  splinter.  Verdict  for  plaintiff,  and  defraid- 
aot  appeals,  assigning  as  errors  the  following  charges  given  and  refused : 

The  court  instructed  the  jury  as  follows:  **A11  persons  engaging  them- 
selves in  any  employment  assume  and  take  upon  thwoselvee  the  ordinary  risk 
and  danger  incident  to  the  phu»  and  duties  which  they  have  undertaken  to 
discharge,  and  the  employer  is  not  a  guarantor  of  the  safety  of  the  employe; 
yet  wbm  an  employe  receives  injuries  in  such  employment  by  the  n^ligence 
€i  the  employee,  without  ne^gence  on  the  part  c£  the  employe,  be  is  entitied 
to  recover  damages  for  snob  injury;  and  in  soch  case  the  items  to  be  consid- 
ered in  measuring  the  damage  would  be  pain,  and  medicines,  and  medical 
IhUs,  and  lost  time,  and  keecped  idiiUty. "  "If  you  believe,  from  the  evldenoe. 
that  the  plaintiff's  injuries  ware  eaused  by  his  own  negligenoe,  then  be  can- 
not nooTtt  any  daauvea.  and  then  the  verdict  shonld  be  fw  the  defendant 

'That  an  employe  who  knows  that  the  materials  with  which  he  works  are  defective, 
and  oonUnnes  nls  woric  wlkhoot  objeotion,  and  without  being  induced  by  his  employer 
to  bellore  that  a  change  wlU  be  made,  will  be  deemed  to  hare  assumed  the  risks  of  such 
defects,  see  RaUw^  Co.  v.  Peavey.  (Kan.)  8  Pao.  Rep.  780:  Worden  v.  Railroad  Ca, 
(Iowa,)  n  K.  W.  Bep.  on ;  Barkdoh  v.  Batfroad  Ooi,  (Pa.)  U  AtL  Bapi  8B. 
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If  you  beUeve,  from  the  evidence,  that  plaintift^a  injurfes  were  caused  by  the 
negligence  of  defendant,  without  any  coutributory  negligence  on  the  part  of 
the  plaintiff,  then  the  plaintiff  wonld  be  entitled  to  your  verdict  for  damages 
for  his  initiries.  But  if  you  believe,  from  the  evidence,  that  the  plaintiff  by  his 
negligence  contributed  to  his  injuries,  then  he  would  not  be  entitled  to  any  dam- 
ages, even  if  the  defendant  were  also  guilty  of  negligence,  and  would  require 
the  verdict  to  be  for  the  defendant. "  ''Negligence  is  the  absence  of  such otre 
and  prudenoe  as  persons  of  ordinary  care  and  prudence  exercise  under  similar 
circumstanoes.  Nf^Iigence  is  a  question  of  fact,  to  be  determined  by  yoa 
from  the  evidence  just  as  you  determine  any  other  fact."  The  forcing 
charges  are  assigned  as  error  because  not  applicable  to  the  facts  of  the  case, 
and  tended  tomislead  the  jury.  Thechargeof  the  court  continued  as  follows: 
**If  you  believe,  from  the  evidence,  that  the  plaintiff  was  injured  by  a  defect* 
Ive  tie  on  liis  section,  and  that  it  was  bis  duty  to  repair  the  defects  in  that 
section,  and  to  ascertain  sach  defects,  and  repair  them,  and  that  he  knew 
there  were  many  defective  ties  in  said  section,  and  that  be  bad  been  acting  as 
such  section  boes  on  the  section  sufQciently  long  to  have  beoome  acquainted 
with  the  dangers  Incident  to  said  service  in  which  he  was  engaged,  then  he 
must  be  held  to  have  assumed  the  dangers  and  risks  incident  to  his  employ- 
ment, and  would  defeat  any  recovery  for  his  injwies.  unless  you  believe,  from 
the  evidence,  that  the  oomjaay's  servant  promised  the  plaintiff  to  furnish  enf- 
fteient  ties  to  repair  tiie  road,  and  that  tbs  defendant  was  guilty  (tf  n^Ugence 
in  furnishing  the  ties,  and  that  such  negligenoe  in  famishing  the  ties  was 
the  cause  of  the  plaintiff's  injuries."  This  in8tructi<m  is  assigned  as  error, 
because  it  was  a  question  of  fact  for  the  jury  whether  plaintiff  was  guilty 
of  contributory  negligenoe  in  oonttnuing  in  the  employment,  knowing  the 
dangeroQs  condition  of  the  track,— whether  he,  as  a  prudent  man,  sbonld 
have  continued  under  fidth  of  the  promise  sieged  to  haVe  bera  made  to  him, 
— and  the  charge  withdrew  from  the  joiy  the  question  of  contributory  neg- 
ligence; and  b^use  tlie  chai^  fails  to  state  that  plaintiff  could  only  con- 
tinue in  the  employment,  under  the  faiUi  of  the  promise  made  him.  without 
assuming  rldis.  for  a  reasonable  length  of  time,  and  it  was  question  tar  the 
Jury  to  say  what  was  such  reasonable  length  of  time;  and  beoanse  no  such 
promises  were  testified  to  as  aathorized  the  cha^^  Xhs  oourt's  charge  con- 
tinued: "If  you  brieve,  from  the  evidence,  that  the  defuidant  failed  to  fur- 
nish ties,  and  that  such  failure  was  negligence,  and  that  pJalntiif's  injorlea 
wwe  caused  hy  such  negligence,  and  that  plalnUff  by  his  own  ne^^jenos  did 
not  oontributo  to  his  injuries,  then  plaintiff  would  be  entitled  to  zeeoTer  for 
his  injuries.  If  yon  believe,  from  the  evidenoe.  that  the  plaintiff  waa  riding 
en  the  front  end  of  the  hand  car,  with  his  feet  hanging  down  near  the  ties, 
and  that  the  putting  hlmsdf  In  Uiat  position  was  an  act  of  negligence,  and 
contributed  to  his  injuries,  this  would  require  the  verdict  to  be  tor  tlM  d^ 
fendant,  You  mast  not  suffer  your  verdict  to  be  influenced  biu  or  sym- 
pathy, bat  yoa  should  find  yoar  verdict  from  the  evidenoe,  under  the  law  as 
given  you  by  the  court.  The  burden  of  proof  is  on  t^e  plaintiff  to  show  that 
he  was  injured  by  negligence  of  defendant,  without  ai^  oontribntory  negli- 
gence on  his  part,  and,  unless  the  phuntiff  has  so  shown  by  a  prep<»kleninoe 
of  the  evidence,  yoar  verdict  shoald  be  tar  the  defendant."  Appellant  also 
says  the  court  erred  in  refusing  special  charge  asked  by  defendant,  because 
thesame  is  a  correct  statement  of  the  law,  and  would  have  supplied  the  omis- 
sion in  the  court's  charge  to  the  effect  that  plaintiff  could  only  continue  in  the 
employment  under  the  faith  of  the  promise  made  blta,  without  assuming  the 
risks,  for  a  reasonable  length  of  time.  The  special  charge  was  as  follows: 
"Even  if  promises  were  made  to  the  plaintiff  by  the  road-master,  the  plaintiff 
was  only  authorized  to  rely  on  such  promises,  and  continue  in  the  employ- 
ment, for  a  reasonable  length  of  time,  and  if  you  believe,  from  the  evidence, 
that  he  continued  in  the  employment  longer  than  each  reasonable  length  of 
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time,  you  will  Qnd  for  the  defendant."  The  appellant  also  assigna  as  emnr 
the  refusal  of  the  court  to  the  seventh  instrucUoo  asked,  because  under  so 
drcumatances  could  plaintiff  continue  in  the  employment  vlthout  assuming 
the  risks,  unless  a  rmsonably  prudent  man  would  have  relied  on  the  promise. 
The  seventh  charge  refused  is:  '*If  yon  believe,  from  the  evidence,  that  after, 
as  testified  by  the  plaintiff,  the  road-mastor  had  tailed  to  perform  hla  prom- 
ises previous^  made,  a  reasonably  prudent  man  would  not  have  longer  relied 
Ml  8nchpT0mi8e8,yoa  will  find  forthedefendant."  Ai^lee also  saiya:  "The 
court  erred  Iniefusing  to  give  the  fourth  spedal  charge  re^unted  by  defend- 
ant, because,  under  the  facts  of  this  case,  the  promises  testified  to  hj  {daintifC 
were  not  sufflcfent  to  relieve  him  of  the  rule  imposing  the  known  rteks  and 
dangers  of  the  employment  upon  him.  The  fourth  charge  refused  is:  "Toa 
are  chaiged  t^t  the  promises  testified  to  Iqr  fdaintifl  to  furnish  matwlal* 
made  by  the  road-master,  are  not  of  such  n^ure  as  to  relieve  plaintiff  of  the 
rule  of  law  placing  upon  him  the  risks  and  dangers  of  the  employment  as  de. 
fined  in  the  charges  of  the  court,  and  In  finding  your  verdict  you  will  disre- 
gard such  promises."  Appellee  also  comi^alns  that  the  court  erred  in  refus- 
ing to  give  the  third  speow  charge,. because  plaintiff,  having  undertaken  to 
repair  Uiis  section  of  the  read,  whi(^  he  testifies  was  in  an  unsafe  and  dan- 
gerons  condition,  he  assumes  the  risk  <^  such  danger  until  such  time  as  he 
could,  with  the  number  of  men  lUlowed  him,  and  with  all  necessary  material 
furnished,  have  placed  such  road  In  asafe  condition,  and  could  not  recover  on 
the  faith  of  the  promises  unless^  with  the  promises  complied  with,  be  ooold 
have  repaired  the  track,  and  removed  the  danger  before  the  time  when  he  was 
Injured.  Thetbird  charge  refused  is;  "If  yoabelieve.fromtheevidence,that 
plaintiff  knew  that  the  track  was  in  a  dangerous  condition,  and  be  undertook 
as  section  foreman  to  take  Qharge  of  it,  and  repair  such  track,  and  that  he 
knew,  with  the  number  of  men  flowed  hfm,  and  with  all  neoessaiy  material, 
it  would  require  him  some  time  to  place  such  track  in  good  condition,  and  re- 
move such  danger,  then  plaintiff  assumed  the  risk  of  such  danger  until  such 
time  as  the  track  could  have  been  so  repaired,  and  such  danger  removed;  and, 
if  be  was  injured  during  such  period  of  time,  he  cannot  recover. "  Appellant 
sa^  the  court  erred  in  refusing  to  give  the  Qfth  special  charge  asked  by  the 
defendant,  because  the  same  announces  tlie  correct  rule  of  taw  requiring  a 
party  to  exercise  greater  care  where  there  is  greater  known  danger.  Tlie 
fifth  charge  refused  Is:  "If  you  believe,  from  the  evidence,  that  the  plaintiff 
knew  of  the  dangerous  condition  of  the  trat  k  on  bia  section  near  the  section- 
house,  and  that  part  of  the  section  was  paiticularly  dangerous,  then,  in  going 
over  such  portion  of  the  track  on  the  liand  car.  he  should  have  exercised  care 
commensurate  with  the  increased  danger;  and  if  you  believe,  from  the  evi- 
dence, that  be  failed  to  use  such  care  as  a  reasonably  prudent  man  wonld  have 
used  to  look  out  for,  and  guard  against,  such  increased  danger,  and  tliat  siudi 
failure  contributed  to  his  Injury,  you  will  find  for  the  defendant." 

The  verdict  of  the  jury  is  against  the  evidence,  and  d^endant  specified  the 
following  particulars  in  wUch  the  verdict  is  against  and  unsupported  by  the 
evidence:  (1)  The  evidence  shows  that  the  plaintiff  was  fully  aware  of  the 
condition  of  the  track,  and  assumed  all  the  risks  anil  dangers  therefrom;  and 
there  were  no  such  promises  testified  to  by  plaintiff  as  would  under  the  facts 
of  the  case  relieve  him  of  the  assumption  of  the  risks.  (2)  Plaintiff's  evi- 
dence sliowa  that  the  defendant  had  not  promised  him  material  and  men  for  the 
rapid  repair  of  such  track,  but,  on  the  contrary,  on  the  very  day  of  the  in- 
jury be  was  ordered  to  reduce  his  force  one  man.  (3)  The  evidence  of  the 
plaintiff  shows  that  defendant  did  not  promise  bim  material  for  the  repair  of 
the  particular  part  of  the  track  where  he  was  injured,  but,  on  the  contrary,  had 
refused  to  supply  him  witli  material  for  such  portion  of  the  track.  (4)  The 
evidence  shows  that  plaintiff,  knowing  the  particular  danger,  was  not  in  the 
exercise  of  proper  and  ressonable  care  commensurate  with  such  danger.  {&) 
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The  eTfdence  shows  that,  had  all  the  promises  testified  to  bj  plaintiff  been 
Btrictlj  complied  with,  ft  would  have  taken  him  several  months  longer  than 
the  date  of  the  accident  to  have  repaired  the  track  and  removed  the  danger. 
/.  W,  Terry,  for  appellant.    W.  B.  Denaon  and  J.  R.  Burnett,  for  appellee. 

COLLARD,  J.,  {e^fter  stating  the  facts  suhstantialljf  as  above.)   There  is  a 

{)riDCiple  of  law  in  the  text-books,  well  supported  by  authority,  and  especially 
n  this  state  by  the  opinion  of  Justice  Stayton  in  the  Drew  Case,  59  Tex.  12, 
that  where  an  employe  remains  In  the  service  of  the  employer  after  discovery 
of  anything  in  the  machinery,  or  appliances  connected  with  the  service,  af- 
fecting his  safety,  and  rendering  his  employment  more  than  ordinarily  dan- 
gerous, he  must  inform  the  employer,  as  otherwise  he  assumes  all  the  risk  of 
increased  danger;  and,  if  the  employer  promises  to  repair  in  a  reasonable 
time,  the  servant  will  not  be  held  to  have  waived  the  defects,  or  assumed  the 
risks,  until  a  reasonable  time  has  elapsed  after  the  promise.  Beach,  Contrib. 
JHeg.  872;  Shear  &  H.  Keg.  §  96.  The  principle  is  a  modification  of  the  se- 
verity of  the  rule  that  holds  employes  to  assume  all  danger  from  defects 
known  to  them,  or  which  might  have  been  known  by  the  use  of  ordinary 
care,  while  in  the  service  of  the  employer,  the  general  rule  being  that  he  can- 
not remain  in  the  employment  without  assuming  the  risks.  The  appellant 
says  that  no  definite  promise  was  made  to  appellee  to  furnish  material  for  re- 
pairing the  road;  that,  if  there  was,  the  appellee  could  not  remain  in  the  serv- 
ice of  the  company  longer  than  a  reasonable  time  after  such  promise  without 
assuming  the  risks  known  to  exist;  and  that  he  should  be  held  to  have  as- 
sumed the  risks,  under  the  evidence.  He  complains  that  the  court  refused  to 
charge  the  jury,  upon  request  of  appellant,  upon  those  pliases  of  the  case.  We 
do  not  think  the  court  should  have  charged  the  jury  as  requested.  The 
law  contained  in  the  refused  charges  was  not  applicable  to  the  case.  It  does 
not  appear  from  the  case  as  made  that  plaintiff  applied  for  material  to  repair 
the  road,  or  complained  to  the  road-master  of  the  bad  condition  of  the  road,  on 
account  of  increased  danger  to  himself  in  his  employment  as  section  foreman. 
As  such  employe  he  had  charge  of  the  track  in  his  section.  It  was  his  doty 
to  keep  it  in  repair  as  well  as  he  could  with  the  material  and  force  furnished. 
He  was  responsible  for  the  condition  of  the  road  on  bis  section.  Finding  it 
in  bad  condition, — from  five  to  seven  rotten  ties  to  the  rati  that  ought  to  have 
been  taken  out  and  replaced  with  sound  ties, — he  repoiied  the  facts  to  his  supe- 
rior, whose  duty  it  was  to  furnish  material  and  men  to  make  repairs.  He  re- 
ported the  unsfUfe  condition  of  the  road,  and  demanded  necessary  material  to 
discharge  his  duties  to  the  company  and  the  public.  It  does  not  appear 
that  he  did  this  because  he  was  himself  in  danger  of  being  injured  by  the  de- 
fects in  the  road,  but  because  it  was  his  duty  to  so  report  to  make  the  road 
safe  for  trains,  and  to  prevent  wrecks  of  freight  and  passenger  trains.  He 
was  only  using  a  hand  car  in  the  discharge  of  his  duties.  It  is  not  shown 
that  the  road  was  dangerous  for  hand  cars.  It  is  shown  that  a  hand  car 
could  not  have  broken  the  tie.  A  passenger  train  had  passed  over  the  road 
while  he  was  at  work  on  another  part  of  the  road,  and  the  broken  tie  was  at- 
tributed to  the  passenger  train.  Because  the  plaintiff  was  in  thedlseharge  of 
bis  duty  as  a  faithful  servant  of  the  company,  and  so  ascertained  the  unsafe 
condition  of  the  road  to  trains,  and  the  liability  of  wrecks,  and  reported  the 
facts  to  fals  superior,  should  he  be  required  to  quit  the  service  of  the  company 
to  avoid  remote  risks  to  himself  not  anticipated.  Because  pkiintifl  reasonaUy 
anticipated  the  happening  of  one  event  does  not  require  him  to  foreeee  that 
that  event  will  be  the  cause  of  another  that  might  reanltin  his  injury.  Shear, 
ft  B.  Neg.  §g  9. 10;  Beach,  Contrib.  Keg.  §  11.  If  ttaetrack  was  in  bad  con- 
dition on  account  of  the  failure  of  defendant  to  furnish  plaintiff  wl^  mate- 
rial to  keep  it  in  repairs,  plaintiff  would  be  exonerated  from  all  responsibility 
for  its  unsafe  condition.  If  anch  was  the  case,  and  the  road  was  broken  up  by  a 


Digiiized  by  Google 


eULT,  a  A  B.  r.  BT.  00.  V.  U^WAN. 


57 


paBsing  train,  and  plaintiff  knew  nothing  of  it,  it  having  been  recentt  and  be 
being  at  work  on  another  portion  of  the  road  at  the  Ume,  and,  in  passing  ova: 
the  place  in  a  hand  car  the  first  time  after  the  tie  was  broken,  he  was  exercis- 
ing due  care,  and,  without  fSanlt  or  oontribntoiy  negllgenoe  on  his  part,  he 
was  injured,  the  defendant  wonld  be  liable.  The  evldenee  makes  such  a  ease, 
MMording  to  oar  own  view  of  It  The  oonrt  instrurted  the  jury  that  the  em- 
ploye  assumed  all  risks  int^dent  to  the  nature  and  character  of  his  emploj^ 
ment,  and  alao  correctly  charged  the  law  of  contributory  m^llgence  as  apjrfl- 
cable  to  the  case,  and  the  law  of  defradant's  liaUtlty.  "wh  do  not  believe 
that  there  was  any  occasion  to  give  the  charges  asked  by  defendant,  and  re- 
ftmed  by  the  court.  - 

We  conclude  the  verdict  should  not  be  disturbed,  and  there  being  no  error 
in  refusing  cbar^  asked  by  defendant,  or  in  the  charge  of  the  court,  we  are 
of  opinion  the  case  should  be  affirmed. 

Stattoh,  G.  J.  Bqxnt  of  commission  of  appeala  examined,  i^inion 
adt^Aed,  Judgment  afBrmed. 


QVLT,  C.  A  8.  F.  Bt.  Co.  e.  MoGowan. 

(Suprsme  CTourt  of  Textu.  Maroh  97, 1888.) 

1.  RuLBOiD  C01CPAKIB&— OoyrmtrcnoK  of  Roai>— Divsrsion  or  BrRBjLVi— FLUDnre 
ASD  Pboof. 

In  an  action  against  a  railroad  cwmpsny  for  negllgenoe  tn  so  oonstmotlng  Its  road- 
bed  as  to  dam  up  and  pond  water  upon  plaintiff's  Umd,  which  lay  between  defend- 
ant's  road  and  a  river,  causing  the  destruotloti  of  plaintiff's  crops,  the  petition  al- 
Iwed  tbet  the  crope  were  culUTOled  by  plaintiff  and  his  tenant.  On  the  trial  plain 
tin  ws»  permlttea,  over  defendant's  objections,  to  inore  the  destruction  of  crops 
In  which  the  tenant  was  not  Interested,  and  had  no  oounectlon  with  the  planting  or 
cnltdvaUon  of.  Held  error.  The  avennents  as  to  ttie  cultivation  of  the  destroyed 
crops  by  plaintiff  and  his  tenant  were  deeeriptive  of  the  cause  of  aotlon,  and  Umited 
tiw  eridenoe  to  suota  crops  only. 

&  am. 

The  court  also  erred  in  permitting  plaintiff  to  prove  that  defendant's  road-bed 
was  negligeotlv  constructed  at  a  point  six  or  seven  miles  above  plaintiff's  farm, 
which  caused  the  water  to  flow  back  across  the  channel  of  the  river,  and  on  plain- 
tiff's land,  the  spedflo  acta  alleged  in  the  petition  being  the  negligent  oonstrttotion 
of  the  road-bed  adjoining  the  lands  upon  which  the  crops  were  growing. 

Commissioners*  decision.  Appeal  from  district  court,  Galveston  county; 
W.  H.  Stewart,  Judge. 

/.  W,  Terry,  for  appeUant.  W.  B.  Dmton  and  Burnett  A  Hamoom,  for 
appellee. 

AoKEB,  J.  This  suit  was  brought  by  appellee  to  recover  damages  for  the 
destruction  of  crops  planted,  cultivated,  and  owned,  at  the  time  of  the  des- 
truction, by  hfm  and  his  tenant,  <}eorge  Moore,  he  having  obtained  by  trans- 
fer Moore's  claim  for  damages  prior  to  Inringing  the  suit.  The  crops  are  al- 
leged  to  have  been  destroyed  in  the  years  1884  and  1885,  in  consequence  of 
the  fault,  carelessness,  gross  negligence,  wrongful  acts,  and  omissions  of  ap- 
pellant in  so  constructing  its  road-bed,  it  being  below  and  on  the  lower  side  of 
said  land,  as  to  obstruct  the  natural  flow  of  the  water  according  to  the  lay  of 
the  land,  and  to  dam  it  up  and  throw  it  back  and  hold  it  upon  said  land;  and 
had  defendant  provided  said  road-bed  at  that  point  with  sufficient  culverts 
and  drains,  the  overflows  and  destruction  of  crops  would  not  have  occurred. 
It  is  alleged  that  172  acres  of  crops  of  various  kinds  were  destroyed  In  1884, 
and  that  145  acres  of  various  crops  were  destroyed  In  1885. 

It  appears  from  the  testimony  of  appellee  that  the  crops  cultivated  and 
owned  by  ai^llee  In  c<Hinertion  with  his  tenant,  Moore,  were,  in  1684,  about 
70  acres,  and  in  1885  about  100  acres.  On  the  trial  appellee  was  permitted  to 
proves  over  objeotimis  of  appellant*  the  destrootlon  w  ecagB  by  overflow  in 
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the  yean  1884  nnd  1885,  in  wblcb  the  tenant,  Geoi^  Ifoore.  was  not  inter- 
ested, and  had  no  ooqnection  with  the  planting  or  cuUivMion  of,  and  this  la 
ccHupIained  of  as  ern>r,  "because  the  petition  did  not  warrant  tiie  introduc- 
tion of  snoh  evidence,  the  petition  alleging  that  the  crops  were  cultivated  by 
plaintiff  in  connection  with  his  tenant,  George  Uoorei  uid  l^at  at  the  dates 
the  respective  overflows  plaintiff  and  his  said  tenant  had  in  cultivation  the 
different  cropa  mentioned  In  the  petition,  including  all  of  them;  and  such  al- 
legations being  descriptive  of  the  cause  of  action,  evidenoe  only  of  crops  that 
were  cultivate  by  plaintiff  and  George  Moore  was  admissible. "  It  is  an  el&- 
mentary  principle  that  the  allegations  in  pleadings  most  be  sufficiently  broad  to 
admit  the  proof  necessary  to  sustain  the  action,  and  evidence  unsupported  by  the 
allegations  cannot  sustain  a  judgment  The  proof  must  be  acconling  to  the  al- 
legations, and  if  it  goes  beyond,  the  court  cannot  act  upon  and  give  judgment 
upon  that  evidence  which  goes  beyond  the  allegations.  The  case  made  by  the 
petition  is  the  case  that  the  defendant  Is  cited  to  answer,  and  the  one  which, 
presumably,  he  comes  pr^uured  to  answer.  We  find  in  the  petition  no  aver- 
ment indicating  a  purpose  to  charge  appellant  with  the  destruction  ot  crops 
other  than  those  cultiv^ied  by  appellee  in  connection  with  his  tenant,  Moore. 
It  is  reasonably  clear  to  us  that  the  averments  are  descriptive  of  the  cause  of 
action,  and  that  the  evidence  should  have  been  limited  thereto.  1  Greenl. 
Ev.  §  63;  Hall  v.  Jackson,  8  Tex.  309;  Toung  v.  Lewis,  9  Tex.  77;  Chris- 
man  V.  MUler,  15  Tex.  160;  JDenison  v.  League,  16  Tex.  408;  Parker  v. 
Beavers,  19  Tex.  410;  Siachel  v.  Peiroe,  28  Tex.  334;  White  v.  Moseley,  5 
Pick.  230;  Shato  v.  Wrigley,  2  East.  500.  But  if  there  was  doubt  upon  that 
point,  it  should  be  resolved  against  appellee,  for,  construing  the  allegationa 
most  strongly  agaiust  him,  it  certainly  does  not  appear  tliat  the  cause  of  action 
embraces  any  crops  not  cultivated  in  connection  with  the  tenant,  Moore. 

It  is  contended  that  the  court  erred  in  permitting  appellee  to  prove,  over 
objections  of  appellant,  that  the  road-bed  was  negligenUy  constructed,  and 
without  sufficient  culverts,  at  a  point  six  or  seven  miles  above  appellee's  farms, 
which  caused  the  water  to  flow  back  across  the  channel  of  the  dver  and  onto 
the  land  upon  which  the  crops  were  growing,  because  the  specific  acts  of  neg- 
ligence alleged  in  the  petition  were  the  negligent  construction  of  the  road-bed 
and  embankment  south  of  and  adjoining  the  lands  on  which  the  cropa  were 
growing,  and  the  failure  to  construct  sufficient  culverts  and  drains  at  that 
point.  We  think  the  evidence  should  have  been  confined  to  the  negligent 
acta  and  omissions  alleged,  proof  of  which  would  have  been  sufficient,  for  we 
think  it  immaterial  how  the  water  came  upon  the  land,  If,  as  alleged,  the 
crops  were  destroyed  by  the  water  being  dammed,  backed  up,  flind  held  upon 
the  land,  and  It  was  so  dammed,  backed  up,  and  held  in  consequence  of  the 
negligent  construction  cd  the  road-bed  south  of  the  land  on  which  the  crops 
were.  The  evidence  was  improperly  admitted,  and  may  have  influenced  the 
jury.  Price  v.  Railroad  Co.,  8  Amer.  &  Eng.  &.  Gas.  865;  Batterson  v.  Hail- 
way  Co.,  13  N.  W.  Hep.  508;  Waldhier  v.  RaUroad  Co.,  71  Ho.  514. 

Because  of  the  errors  indicated,  we  are  of  opinion  that  the  Jndgnumt  of  the 
court  below  should  be  reversed  and  the  cause  remanded. 

Stayton,  0.  J.  B^rt  of  commission  ot  appeaki  examined,  opioioa 
adopted,  judgment  nveraed,  and  cause  iwumded. 


Davis  et  oZ.  o.  Habwood. 
{SwpWM  Cm/at  of  Texas.  February  si,  188S.) 

EzicrroRS  ahd  AniuNiBTaATOBS — Iittbhtobt  Ama  WiTHoai.wAL  or  Estatb  vbom 

Abhinibtsatius. 

In  an  action  broogltt  "by  the  heirs  agidnst  the  admlntstrator  of  the  administrator 
Of  their  Intestate  to  reeover  on  a  proimssoqr  note  alleged  to  have  been  given  ^  th« 
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■dmlnlstavtcw  to  the  deceased,  and  never  acooonted  fm*,  proof  that  the  estate  wm 
withdrawn  from  adminlBtration  and  turned  over  to  the  nMn ;  that  two  years  after- 
wards  the  probate  court  ordered  the  admioistrator  to  file  an  account  to  Include  the 
note,  which  was  not  done,  is  not  suffloient  to  establish  the  indebtedness,  the  court 
hATinff  no  aatbority  to  order  an  InventcKry  after  the  estate  bad  beMi  withdrawn  from 
■andnlrtwtton,  though  no  formai  order  of  discharge  bad  been  entered. 

CiMimitssioneTB*  decision.  Appeal  from  district  ooart.  Qonzala  oounty; 
GcoBSB  MoGoKUOK,  Judgo. 
X.      Plamk^  tot  appellknta.  -  Banoood  A  Harvoood,  for  ai^rallee. 

Acker,  J.  Appellanfai,  belrs  ot  G.  Davis,  deceased,  brought  this  suit 
ifpiinst  appellee,  administrator  of  the  estate  oC  William  McCnllougb,  to  estab- 
lish a  note  for  •1,400  as  a  claim  jBgainst  said  estate.  McGullough  had  been 
sdminlstrator  of  the  estate  of  O.  "Vf,  Davis,  In  De  Witt  coanfy.  On  ^iplicaFi 
tion  of  the  heirs  of  O.  W.  Davis  to  withdraw  his  estate  from  admintetntlon, 
HeCullongh  filed  his  final  exhibit  and  report  of  said  admlntstratiOD,  which 
was  ^>pr9ved  hy  the  probate  court  of  De  Witt  counly  at  the  November  term, 
1881,  and  the  ettate  then  in  Innds  of  the  administrator  was  partitioned 
among  the  heirs,  except  a  small  sum  retained  to  pay  costs.  In  July  1883,  ap- 
pellant, James  Davis,  Bleda  petiton  fn  the  probate  court  of  De  Witt  county  to 
compel  McGullough  to  file  an  additional  inventory  of  the  estate  of  O.  W.  Dttvis 
to  inclu<to  a  note  for  •1,400,  which,  it  was  alleged,  was  due  by  McCiillough 
to  O.  W.  Davis  at  the  time  of  his  death.  At  the  Kovember  term,  1883,  the 
court  entered  an  order  requiring  McCullongh  to  file  the  inventory  of  the  note. 
This  order  was  never  complied  with.  McGullough  died  in  May,  1884,  and  ap- 
pellee qualified  as  administrator  of  his  estate.  It  is  alleged  in  the  petition  in 
this  case'tbat  the  91,400  note  was  executed  and  delivered  by  McGullough  to  G. 
W.  Davis  on  the  31st  of  December,  1879,  and  was  due  one  day  afterday  of  date; 
that  McGullough  became  possessed  of  the  note  by  virtue  of  his  office  as  admin- 
istrator of  the  estate  of  G.  W.  Davis,  and  mutilated  it  by  tearing  his  signa- 
ture therefrom;  that  the  money  due  on  the  note  had  never  been  paid  to  Davis, 
or  his  estate,  or  to  appellants.  There  was  attached  to  the  petition  as  an  ex- 
hibit a  certified  copy  of  the  order  of  the  probate  court  of  De  Witt  county,  re- 
quiring McGullough  to  inventory  as  assets  of  the  Davis  estate  a  note  ot  the 
description  given  in  the  petition,  to  which  certified  copy  there  was  attached  a 
note  of  that  description,  from  which  the  signature  tud  been  torn.  The  re- 
jection of  the  claim  by  appellee  as  admintst»tor  of  McGuUongh's  estate  was 
indorsed  upon  the  exhibit.  The  only  evidence  offered  to  prove  the  execution 
and  non-payment  of  the  note  by  McCullongli  was  the  exhibit  attached  to  the 
petition,  and  the  transcript  from  the  probate  oourt  of  De  Witt  oonnty  of  all 
proceedings  had  in  the  administration  of  the  estateof  Q.  W.  Davis.  The  court 
filed  the  following  conclusion:  "The  only  conclusion  arrived  at  by  the  court 
from  bearing  the  foregoing  evidence  was  that  the  fact  of  the  indebtedness  was 
not  proved."  The  three  assignments  of  error  insisted  upon  by  appellants  pre- 
sent the  only  question  in  the  case,  viz.:  Did  the  oourt  below  err  in  the  con- 
clusion filed? 

It  is  contended  that  the  order  of  the  probate  court  of  De  Witt  county,  re- 
quiring McGullough  to  inventory  the  note  as  assets  of  the  estate  of  G.  W. 
Davis,  cDttclosively  established  his  indebtedness  to  the  estate  for  the  amount  of 
the  note.  Two  years  before  this  order  was  made,  McGullough  had  been  r^ 
quired,  <m  application  of  the  Davis  heirs,  to  file  his  final  exhibit  and  report 
of  the  administration  of  the  Davis  estate,  and  the  estate  was  then  withdrawn 
from  administration,  and  the  assets  partitioned  among  the  heirs.  After  the 
estate  was  withdrawn  from  administration,  the  probate  court  had  no  authority 
to  require  the  administrator  to  file  an  additional  inventory,  and  its  order  to  that 
effect  was  void.  If  the  administrator  was  indebted  to  the  estate  In  any  way 
for  u— ntff  not  rq>orted  or  aceonnted  for  by  him  in  his  administration,  he  was 
liable  to  the  beirs  for  sooh  indebtedness,  and  thciy  might  have  reoovared  theaama 
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In  a  direct  suit  for  that  purpose.  It  if  not  alleged  In  the  petition  that  appel- 
lants did  not  know  of  the  alleged  Indebtedoewof  McCulIough  to  their  ances- 
tor's estate  prior  to  the  withdrawal  of  the  estate  from  admudstratlon*  nor  1b 
anj  reason  givm  why  they  did  not  bring  their  suit  against  htm  to  recover  the 
alleged  indebtedness,  instead  of  making  their  application  to  the  probate  court 
to  tequln  hfm  to  inTentorythe  noteaa^  rewea  the  adminlsteatttmt  twoyesrs 
after  tiie  estate  bad  been  withdrawn  from  admlnistraUon.  That  soeh  orda. 
when  made  under  drouniBtances  aatbwlslng  It,  Is  not  conclusive,  seems  to  be 
settled.  "It  appears  by  our  statute  that  the  inrentory  Is  not  intended  to  be 
conclosiTe,  and  no  dIsUnctlon  is  made  between  ui  Inventory  volantaxlly  made 
and  one  returned  under  the  judgment  of  the  court  as  to  its  effect  in  evidence. 
XTeither  the  one  nor  the  other  is  conclusive.  White  v.  Skepptrd,  16  Tec. 
1^.  We  ate  of  the  opinion  that  there  is  no  error  in  the  jadgmw^  of  Uie  oontt 
betow,  and  tiiat  it  should  be  aflbmed. 

WnxxE,  C  J.  Bepoit  of  conunissira  of  appeals  examined,  their  (pinion 
ad(qpted,  and  Judgment  affirmed. 


BowB  «.  Spxnobb  *t  al. 

(Supreme  Oovut  cf  Teaws.  Tebnmy  91, 1888.) 

Faimoi  nc  Civil  Cabto— Fiuire  Plbadinm— Rbtdw-Dat. 

PlAintifl,  on  the  fifUi  day  ot  the  term,  moved  for  judgmfflit  by  deCnlt,  when  an 
attorney  stated  that  iM  had  iMea  retained  in  the  case,  and  ulrad  leave  to  file  an  an- 
swer f ortbwitb,_wUch  was  refused,  and  plaintiffs'  motlm  was  granted.  Held,  that 
under  Bev.  St  Tex.  arU.  1388, 1280-1283,  he  was  entitled  to  the  whole  of  the  fifth 
day  in  which  to  file  his  answer,  and  that  the  indgment  was  erronaooslj  entered. 
SaUimv  Oo.  V.  SeoU,  W  Tex.  6«,  l  &  W.  Bepu  flS^toUowed. 

Appeal  from  district  court,  Brazoria  county;  W.  H.  Bubesaat,  Judge. 
/.  Adrianoe  BaUotee,  for  appellant. 

WiLUK,  C.  J.  The  i^>pellee6  brought  ttils  suit  against  ttie  a{^Uant  to  re- 
cover an  amount  claimed  to  be  due  upon  a  promissory  note,  and  (o  foreclose 
a  vendor's  lien  upon  a  lot  In  the  town  of  firazorla.  On  the  fifth  day  of  tlia 
term  to  which  the  suit  was  returnable,  the  plaintiffs  b^ow  applied  for  a  Judg- 
ment by  deteult,  no  answer  having  been  filed  by  the  defendant.  Thereupon 
an  attorney  of  Uie  conrt  stated  that  he  bad  Just  been  employed  to  defend  the 
suit,  and  asked  leave  to  file  forthwith  an  answer  In  the  cause.  The  court  re- 
fused the  request,  and  entered  a  judgment  by  default  for  the  amount  due  upon 
the  note,  and  enf(Mreing  the  vendor's  lien.  The  appellant  reserved  a  bill  of 
exceptions  to  the  action  of  the  court  In  allowing  the  judgment  by  default  to 
be  taken ;  and,  his  motion  for  a  new  trial  having  been  overruled,  be  appealed 
to  this  court.  In  Kailwaj/  Co.  v.  Soott,  66  Tex.  565, 1  a  W.  Bep.  668.  this 
court,  construing  articles  1268. 1280, 1281,  and  1282  of  our  Revised  Statutes, 
hdd  that  if.  upon  the  call  of  the  appearance  docket  on  the  fifth  day,  no  an- 
swer is  filed,  and  the  defendant  does  not  aak  further  time,  a  judgment  by  de- 
fault shall  be  rendered  against  him;  but  if  thedefendaot  be  present  in  person 
or  by  attorney,  and  ask  the  remainder  of  the  day  to  answer.  It  shall  be  allowed 
him.  This  construction  was  adopted  as  the  only  one  by  which  theiqiparently 
conflicting  provisions  of  these  utlcles  could  be  reconciled;  and  a  session  of 
the  legislature  having  occurred  since  the  decision  was  made,  without  any 
change  in  these  articles  being  enacted,  we  must  infer  that  this  construction 
is  that  wfaicb  the  legislature  intends  they  shall  receive  in  the  future.  That 
case  is  decisive  of  the  present.  The  appellant  was  entitled  to  the  whole  ap- 
pearancfr^ay  to  file  hia  answer.  If  he  so  requested.  He  asked  leave  to  file  it 
immediately,  wbich  was  denied  him;  and  this  is  an  error  for  which  the  judg- 
ment must  be  reversed.  The  qualification  appraded  to  the  bill  of  exceptions 
doeanot  justify  tbe  action  <d  the  court.  Leave  to  file  the  answer  at  the  jnoper 
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time*  and  vboi  its  filing  would  have  pnTentcd  a  Judgment  by  deftialt,  having 
been  ref  iiMd»  the  defendant  was  not  bound  to  attempt  to  Ale  it  at  an  improper 
tlme»  and  when  it  oouM  liare  accomplished  do  purpoee.  the  judgment  having 
been  already  entered. 

It  is  also  assigned  as  error  that  the  petition  seeks  foreclosure  of  a  lien  on  a 
lot  in  Columbia,  and  the  judgment  forecloses  a  liw  on  a  lot  in  Brazoria.  The 
[vayM'  as  to  the  Lot  in  Columbia  is  doubtlees  a  clerical  error,  whioh  can  be 
remedied  by  ameodment  before  another  hearing  of  the  oanse  takes  plao^  and 
the  assignntent  need  mA  to  be  furtbur  oonsidered. 

For  tbe  enor  pointed  oatp  the  judgment  will  be  nrersed*  and  the  oause 
manded. 


«  SnDRToa—PAaoi:.  to  Vabt  WBirnras— Babmlbis  Bekob. 

In  an  action  where  a  jndgme&t  tn  a  former  rait  Is  sought  to  be  Mt  off,  U  Is  no 
ground  for  reversal  that  parol  evldenoe  was  iatrodaced  to  contradict  the  reoltals  of 
the  jadgment,  it  having  been  found  that  the  judgment  had  been  fully  satisfied. 

S.  IxmnT—Ox  Jodgm  kt— Rati. 

Under  Rev.  St  Tex.  art.  9960,  providln*  that  all  judgments  shall  bear  8  per  oeat. 
Interest,  exoept  when  the  oontracl  upon  wnich  th^  are  founded  bear  a  spetafled  rate 
greater  than  S  per  cent,  but  less  than  the  highest  rate  allowed  hj  law,  in  whioh 
case  the  judgment  abaXL  hear  the  rate  apeoified  in  tbe  contract,  it  Is  not  error,  when 
tile  contract  provUles  for  6  per  cent.,  to  render  judgnteitt  on  such  contract  f(v6  par 
cent,  nntildateof  JadgllMll^  andSpereent.  thereuter. 

Commissioners*  decision.  Appeal  from  district  coort*  Vebb  ooonty;  John 
G.  BussELL,  Judge. 

Action  on  a  promissory  note  by  Baymond  Martin,  assignee  of  Foudard  & 
Yglesiast  who  assigued  for  the  benefit  of  creditors,  against  Thomas  C.  Shel- 
don* who  admitted  execution  of  the  note,  but  claimed  a  setoff  of  the  balance 
of  a  judgment  formerly  obtained  against  plaintift  as  assignee.  On  a  trial  to 
the  court,  tbe  following  conclusions  of  facts  and  law  were  found: 

"(1)  The  defendant  executed  and  delivered  the  note  sued  on  in  considera* 
tion  of  goods  sold  and  delivered  to  liim  by  tbe  plaintiff,  as  the  assignee  of  tbe 
estate  of  Foudard  &  Yglesias,  which  goods  were  not  subject  to  defendant's 
lien,  and  the  plaintiff  is  now  the  owner  and  holder  of  said  note  as  assignee. 
(2)  The  defendant  is  the  owner  of  a  judgment  foreclosing  a  lien  on  certain 
goods  held  by  plaintiff  as  assignee  of  said  estate,  which  lien  was  to  be  satis- 
fied by  sale  under  execution  of  said  goods.  (3)  That  the  lien  was  created  on 
property  consisting  of  wines,  liquors,  and  cigars,  and  bar-room  furniture  and 
fixtures,  in  possession  of  defendant  and  £.  8.  Foudard,  each  owning  a  h^- 
Interest;  and  that  defendant  and  Foudard.  in  the  course  of  trade,  during  a 
period  of  about  ten  months,  disposed  of  a  part  of  the  goods  on  which  tbe  lien 
existed.  (4)  The  defendant  sold  his  interest  in  the  property  to  £.  Yglesias 
for  cash,  and  Foudard  and  Yglesias  oontinued  the  business  together,  and  that 
for  a  period  of  about  seven  months,  in  tbe  course  of  trade,  they  disposed  of  a 
part  A  the  goods  on  which  the  lien  existed.  (5)  That  the  plaintiff  ran  the 
business  for  about  two  months  after  the  assignment.  (6)  That  there  are  as- 
sets in  plainUff's  hands,  besides  tbe  note  sued  on,  the  sum  of  two  hundred  and 
fifty  dQllws;  the  evidence  not  disclosing  whence  the  C250  arose,  whether  from 
goods  on  which  defendant  had  a  lien  or  from  other  property.  (7)  That  Fou- 
dud's  interest  in  the  goods  delivered  by  plaintifl  to  defendant,  on  which  the 
Uen  existed,  amounted  to  •666.62.  (8)  That  about  3d  day  of  December,  18b3, 
plalntiir  delivered  to  defendant  all  tbe  property  then  in  his  possesion  on  whioh 
defendant's  lien  existed." 

** Conclusions  oi  law:  (1}  The  plaintiff  sfaoold  ncover  from  defendant  the 
fnB  amoont  of  the       sued  on,  and  Interest  from  date  thereof  at  ^  pw  oent. 


Sheldon  «.  Mabtin. 
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per  fuinum,  and  interest  on  the  judgment  at  the  legal  rate,  and  all  coats  of 
suit.  (2)  The  defendant  Is  not  entlUed  to  recover  on  his  plea  in  reoonven- 
Uon ;  it  not  appearing  that  any  of  the  goods  or  property  on  which  defendant 
holds  a  lien,  or  any  proceeds  thereof,  came  to  the  bands  of  the  creditors  of  the 
assignment. " 

The  following  assignment  of  errors  is  Insisted  on  hy  defendant:  "(1)  The 
court  erred  in  allowing  the  following  questions  to  be  propounded  to  plaintiff 
by  his  attorneys,  and  in  allowing  plaintiff  to  answer  the  same  over  objection 
of  defendants,  viz.:  *  Did  all  the  goods  mentioned  in  the  Judgment  of  T?i09, 
C.  Stieldon  vs.  Raymond  Martin,-  Aatignee  of  Foudard  <&  Tffleaias,  ever 
come  into  your  possession  as  assignee  of  said  firm  ?*  To  which  question  de- 
fendant excepted, — First,  because  plaintiff  was  estopped  to  deny  said  judg- 
ment; tecond,  because  plaintiff  was,  by  such  question  and  answer  thereto,  at< 
tempting  to  attack  the  judgment  collaterally;  third,  that  there  were  no  plead- 
ings  in  the  cause  which  would  authorize  plaintiff  to  introduce  any  evidence 
denying  the  recitals  of  said  judgment  as  to  the  goods  which  came  into  the 
hands  of  the  plaintiff  as  assignee.  The  court  overruled  all  of  said  objections, 
and  the  plaintiff  answered  that  <  only  a  part  of  the  goods  and  property  men- 
tioned in  said  judgment  came  into  my  possession  as  such  assignee,'  as  shown 
by  bill  of  exceptions  No.  1.  (2)  The  court  erred  in  allowing  plaintiff  to  in- 
troduce and  read  in  evidence,  over  the  objections  of  defendant,  the  deed  of 
assignment  of  Foudard  and  Yglesias,  together  with  its  list  of  creditors  of 
said  firm  and  inventory  of  the  property  assigned,  as  shown  by  defendant's 
bill  of  exceptions  Ko.  2.  (3)  The  court  erred  in  the  following  third  and 
seventh  conclusions  of  fact,  viz. :  *  Third,  that  the  lien  was  created  on  prop- 
erty consisting  of  wines,  liquors,  and  cigars,  and  bar-room  furniture  and  fixt- 
ures, in  possession  of  the  defendant  and  £.  ti.  Foudard.  each  owning  a  half- 
interest;  and  that  defendant  and  Foudard,  in  the  course  uf  trade,  during  a 
period  of  about  ten  months,  disposed  of  a  part  of  the  goods  on  which  the  lien 
existed;'  and,  seventh,  that  Foudard'a  interest  In  the  ^>ods  delivered  by  plain- 
tiff to  d^endnnc,  on  which  the  lien  existed,  amounted  to  $666.62;'  and  the 
conclusion  of  law  thereof,  viz. :  *  Second,  the  defendant  is  not  entitled  to  re- 
cover on  his  plea  in  reconvention,  it  not  appearing  that  any  of  the  goods  or 
property  on  which  defendant  holds  a  lien,  or  any  proceeds  thereof,  came  to 
the  hands  of  the  creditor  of  the  assignment,* — because  the  evidence  shows 
that  Sheldon  sold  the  property  to  Foudard  od  credit,  retaining  a  vendor's  lien 
thereon,  which  said  lien  covered  all  of  said  goods  and  property,  and  whatever 
Interest  Foudard  had  therein  was  subordinate  to  Sheldon's  lien,  and,  said  lien 
having  been  established  by  judgment  against  Martin.  Sheldon  was  entitled  to 
recover  on  his  plea  in  reconvention  to  the  value  of  said  goods  and  property  as 
disclosed  by theevidence.  (4)  Thecourterred  inthesixth  conclusion  of  fact, 
viz.:  •  That  there  are  assets  In  plaintiff's  hands,  besides  the  note  sued  on,  the 
sum  of  $250,  the  evidence  not  disclosing  whence  the  $250  arose,  whether  from 
goods  on  which  defendant  had  a  lien,  or  from  other  property,' — because  the 
evidence  shows  that  a  part,  if  not  all,  6f  said  $250  were  the  proceeds  of  the 
goods  upon  wliioh  defendant's  lien  was  foreclosed  by  said  judgment.  (5)  The 
court  erred  in  the  third,  fburtli,  sixtfa,  and  seventh  conclusions  of  fact,  the 
same  being  contrary  to  the  evidence,  in  this,  viz. :  The  evidence  shows  that 
whatever  Interest  Foudard  had  in  said  goods  and  property  was  subordinate  to 
BheldoDt  and  cannot  be  set  up  by  plaintiff  against  Sheldon  ander  the  issues 
made  by  the  pleadings  In  this  case,  because  the  oral  testimony,  as  well  as  the 
Judgment,  shows  that  a  large  amount  of  goods  upon  which  defendant  had  a 
vendw's  lien  went  into  the  possession  of  Mutln  as  assignee,  and  that  he  has 
disposed  of  the  same,  and  has  not  accounted  to  Sheldon  for  the  value.  (6)  The 
Qourt  erred  In  allowing  interest  at  the  rate  of  eight  per  cent,  per  annum  on 
the  judgment,  when  the  rate  mentioned  in  the  note  sned  on  la  only  five  per 
cent." 
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The  Jndgment  for  $1,280.62,  recovered  hj  Sbeldon  against  Martin,  assignee, 
recited  the  goods  upon  whieli  the  vendor's  lien  existed,  their  value,  and  that 
they  were  then  in  the  bands  of  Martin;  and  defendant's  exception  is  to  the 
evidence  tending  to  contradict  this  J  udgment.  There  was  judgment  for  plafn- 
tifl  to  the  amoant  of  the  note  sued  on,  and  defendant  app^s. 

W.  Showatmr  and  /.  O.  ifloAobon,  for  i^peUant  MeLoae  A  Attee,  (or 
appellee. 

MAI.TBIE,  J.  Foudard  ft  Yglesias  wen  partners  in  the  saloon  business 
in  Jjaredo,  and,  being  insolvents,  on  or  about  the  30th  day  of  July,  1883,  made 
a  deed  of  assignment  for  the  benefit  of  such  of  their  creditors  as  would  ao- 
ee^  ander  it,  and  discbai^  tbem  from  all  future  liability  on  accoant  of  their 
debts;  constituting  appellee.  Uajmond  Martin,  their  assignee  under  the  deed, 
who  accepted  the  appointment,  and  qualified  as  prescribed  by  law.  It  ap- 
pears that  the  appellant,  Thomas  C.  Sheldon,  was  the  original  owner  of  the 
saloon,  and  that  in  the  year  1882  be  sold  a  half  interest  In  it  to  Foudard  on  a 
credit,  and  retained  a  lien  on  Foudard's  half  of  the  effects  to  secure  the  pur- 
chase money;  subsequently  selling  the  other  half  interest  to  Yglesias  for 
cash.  After  this,  Foudard  ATglesiRS  carried  on  the  business  as  partners  until 
they  assigned  to  Martin.  On  the  14th  of  Xovember,  1883,  Sheldon  recovered 
of  Martin,  as  assignee,  a  judgment  for  Sl.280.62,  foreclosing  the  vendor's 
lien  on  the  effects  previously  sold  by  Sheldon  to  Foudard,  which  consisted  of 
saloon  fixtures,  furniture,  and  atoclc  of  liquors  and  cigars,  etc.  The  judg- 
ment described  the  several  articles  upon  which  the  vendor's  lien  existed,  re- 
cited their  value,  and  also  that  tbey  were  then  in  the  possession  of  Martin. 
About  the  Isl  of  December,  Sheldon  and  Martin,  in  company  with  a  clerk  of 
the  defendant  firm  of  Foudard  &  Yglesias,  made  a  thorough  inspection  of  the 
effects  of  the  firm,  and  separated  and  set  aside  all  articles  that  could  be  found, 
the  "lien  upon  which  had  been  ascertained  and  foreclosed  in  the  above-men- 
tioned judgment."  Maitin- turned  over  all  of  these  goods  to  Sheldon;  he  exe- 
cuting a  receipt  to  Martin  for  tb«n  at  the  estimated  value  of  8666.63.  Mar- 
tin claimed,  on  the  trial,  that  the  goods  so  delivered  were  of  double  that 
value;  the  amount  stated  in  the  receipt  only  representing  the  value  of  Fou- 
dard's interest  in  the  goods,  and  claiming,  further,  that  the  goods  delivered 
were  acc^>ted  and  received  In  full  satisfaction  of  Sheldon's  judgment.  Shel- 
don claimed  ttiat  the  goods  transferred  to  him  were  only  received  as  a  credit 
on  hia  judgment,  and  were  not  received  or  accepted  as  a  satisfaction  of  it;  and 
that  the  sum  stated  in  the  receipt  represented  the  full  value  of  the  goods. 
Upon  this  issue  the  court  below  found  in  favor  of  the  assignee.  Soon  after 
the  above  transaction,  the  assignee  sold  to  Sheldon  the  remainder  of  the  bank- 
rupt stock  of  Foudard  &  Yglesias  for  the  sum  of  8817.62.  Upon  this  portion 
of  the  stock,  Sheldon  had  no  Hen.  In  consideration  of  these  goods,  Thomas 
G.  Sheldon  executed  his  note  for  the  above  amount  to  Haymond  Martin,  as- 
■ighee  of  Foudard  &  Yglesias,  to  bear  interest  at  the  rate  of  5  per  cent,  per 
annum  till  paid.  On  12th  of  September,  1884,  Raymond  Martin,  as  assignee, 
instituted  suit  on  the  note,  to  which  Thomas  G.  Sheldon  pleaded  the  aforesaid 
judgment  as  a  set-off,  and  in  reconvention  of  the  plaintiff's  demand;  to  which 
plaintiff  replied  by  a  general  denial,  and  also  J>y  plea  of  accord  and  satisfac- 
tion by  reason  of  the  facts  before  stated.  The  trial  was  by  the  court  without 
a  jury,  and  resulted  in  a  jndgment  in  favor  of  the  plaintiff  for  the  amount  of 
the  note  sued  on,  wiib  interest  at  5  per  cent,  per  annum  to  the  date  of  the 
judgment,  and  at  the  rate  of  8  per  cent,  from  that  time.  It  was  shown 
that  the  <Mily  assets  belonging  to  the  estate  was  the  sum  of  8250  in  cash,  be- 
sides the  note  sued  on.  mod  that  there  were  consenting  creditors  ttf  Uie  es- 
tate. • 

It  is  insisted  that  there  was  error  in  allowing  Raymond  Martin  to  testify 
that  "only  a  part  of  the  gooda  and  property  mentioned  in  the  iudgment  in 
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favor  ot  Thos.  C.  Bhtidon  n.  Raymoad  Marttn,  at  Agatgnee,  evftr  came 
into  his  posseoslon  as  such  assignee."  It  may  be  conceded  that  it  was  not 
permiBsible  to  thus  contradict  the  recitals  of  a  judgment  of  a  court  of  compe- 
tent juriBdiction.  But,  under  the  facts  of  this  case,  the  ruling  was  tmmfr* 
terial,  and  affords  no  ground  for  a  reversal  of  the  judgment. — the  oourt  hav- 
ing found  that  there  was  an  acoordt  and  that  the  juc^ment  was  fully  satis- 
fied; and  we  think  the  evidence  justifles  the  finding.  Bohanan  v.  Sang, 
26  Tex.  467 ;  Campbell  v .  Wilson,  6  Tex.  39a  This  applies  also  to  the  second 
assignment  of  error.  The  balance  ot  the  assignments,  except  the  sixth,  ques- 
tion the  suQicieDcy  of  the  evidence  to  authorize  the  conclusions  of  fact  found 
by  the  court.  We  are  of  opinion  that  the  evidence  ia  ample  for  tiUs  pop* 
poee;  but,  M  no  good  would  result  from  a  diaauaaion  irf  iW  wo  lUMUin  fn>m 
doing  so. 

The  sixth  assignment  asserts  that  there  was  error  in  fixing  the  rate  of  in- 
terest, after  the  rendition  of  the  judgment,  8  per  cent,  per  annum;  the  in- 
*  terest  prescribed  in  the  contract  being  5  per  cent.  We  think  that  a  proper 
construction  of  article  2980*  of  the  Revised  Statutes  requires  judgments  to  be 
rendered  in  every  instance  fixing  the  interest  at  the  rate  of  8  per  oent.  per 
annum,  except  when  ttie  contract  npon  which  the  judgment  is  founded  bears 
interest  at  a  greater  rate  than  8  and  not  to  exceed  12  per  cent,  per  annum, 
and  that  in  all  other  cases,  whether  a  rate  is  preecrilMd  in  the  contract  or  not, 
the  judgment  should  bear  interest  at  the  rate  of  8  per  cent. 

There  being  no  error  la  Uie  judgment  prejudicial  to  appellant,  it  afaoald  bo 
affirmed. 

Statton,  C.  J.  Report  of  eommiaaion  ot  aj^iealB  examined*  t^inloa 
adopted,  judgment  affirmed. 


6AZ.TX8T0N.  H.  &  S.  A.  Rt.  Go.  v.  Fabeb. 
(Supreme  Covin  of  Texaa.  February  91, 1888.) 

Master  and  Ssbvaot— Vaouoxiraa  or  Fbixow-Sbkvast — Incompbtewot  of  Fbllow- 

Sbkvant. 

In  an  action  against  a  railroad  for  the  death  of  a  flreman  in  a  collision  caused  br 
a  misplaced  switch,  it  appeared  that  a  hrakeman  had  properly  placed  the  switch, 
and  one  train  had  passed  safelv  by  shortly  before  the  collision.  Evidence  for  plain- 
tiff tended  to  show  that  this  brakeman  nad  proved  careless  and  incompetent  on 
other  oooaaions,  bat  not  on  the  occasion  of  coUlslon.  Flalntlfl  did  not  prove  car»- 
leasness  on  the  part  of  any  me  else,  nor  that  the  switoh  could  have  been  "i<Tp1fri^ 
by  the  train  whioh  passed.  Held,  that  the  ooort  should  have  charged  Uw  jiizy  to 
find  for  defendant.' 

Appeal  from  district  court,  Colorado  oount^;  A.  H.  Phelfs,  Judge. 
Action  hj  Augusta  Faber  against  the  Galveston,  Houston  A  San  Antonio 
Railway  Company  for  damages  for  the  death  of  her  son,  a  brakeman  in  de- 

1  Hev.  St.  Tex.  art.  3960.  All  judgments  of  the  several  courts  of  this  state  shall  bear 
interest  at  the  rate  of  8  per  cent,  per  annum  from  and  after  the  date  of  the  judgment, 
except  where  the  contract  upon  which  the  judgment  is  founded  bears  a  spetufled  inter- 
est greater  than  8  per  cent,  per  annum,  and  not  exceeding  the  highest  rate  of  conven- 
tional interest  permiUed  by  law^iin  wnlCh  case  thejadgment  shall  bear  the  same  rata 
of  iDterest  speofied  in  aaoh  contract,  and  after  the  date  of  aooh  jtulgmeidb 

*In  the  absence  of  statute,  the  negUgeaoe  of  a  oo-aervant  is  one  of  tbs  risks  of  etn- 
ployment  assumed  by  an  employe,  and  for  which  the  master  is  not  liable.  Thompson  r. 
Bauway  Co.,  14  Fed.  Rep.  5M.  The  exemption  of  the  master  from  liability  for  injuries 
resulting  to  a  servant  from  such  negligence  Is  h^  to  oontiniie,  though  the  negUgent 
employe  may  be  the  superior  in  rank  m  the  injured  one  in  tlu  same  general  nndenak- 
ing,  unless  he  oocupies  the  plaoe  of  vioe-prinrapaL  Railway  Co.  r.  Adams,  (lud.)  5  N. 
E.  Bep.  167.  But  In  the  United  States  courts  the  master  has  been  held  liable  for  inju- 
-fies  incurred  by  an  employe  through  the  ne^gent  exercise  of  anthority  oonfwred 
nponaoo^mp^e.  Mason  v.  Maohtne-WoikSjSS  Fed.  Rep.  8B8.  As  to  who  are  feUow- 
servaats,  see  Wtdoofet  v.  Btndebaker,  M  Fed.  Rao.  8,  and  nota. 
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flaodanVi  employ.  Thla  to  mi  ttppeel  from  the  second  trial,  In  wfai^  ptatutifl 
recovered  judgment  for  t5.000. 

W.     8httw,  for  appellant.   Foard  A  Thompson,  for  appellee. 

Gazhtes,  J.  Tfafs  case  was  before  ttifs  court  at  the  Oalverton  term.  1885, 
and  is  reported  in  63  Tex.  844.  The  judgment  theretofore  rendered  in  the 
lower  court  was  then  reTcrsed  on  the  appeal  of  the  present  appellant.  On 
the  second  Mai  In  the  district  court,  the  case  was  submitted  to  the  jury  on 
the  statement  of  facts  prepared  and  flied  for  the  purposee  of  the  former  ap- 
peal. We  have,  therefore,  piedselj  the  same  ease  for  adjudicati<ni.  except  ia 
so  far  as  it  has  been  chanj^  hy  the  charge  of  the  court.  Xow.  as  before, 
the  Ghai^  is  assigned  as  error,  and  in  this  appeal  it  is  also  complained  that 
tiw  court  erred  in  refusing  to  instruct  the  jury  to  find  a  verdict  for  the  defend- 
ant. Upon  a  second  or  other  subsequent  appeal,  Uiis  court  adheres  tn  its 
former  ruling  unless  olwly  erroneous.  .Bomar  v.  Farker,  68  Tex.  435,  4 
S.  W.  R^.  5^.  We  see  no  reason  to  doobt  the  correctness  of  the  former 
opinion,  and  it  must  betaken  as  the  law  of  the  case.  That  opinion  holds  that 
the  charge  of  the  court  then  under  consideration  whs  erroneous  because  it  au- 
Urarized  the  jury  to  flod  for  tlie  plaintiff  in  the  event  they  found  that  the 
death  of  her  soa  was  caused  by  the  ne^igent  conduct  of  Biley  Mason;  that 
he  was  an  incompetent  brakemau ;  and  also  that  this  was  known  to  the  oon^ 
pany^s  officers.  The  suit  was  brought  by  plaintiff  to  recover  damages  for  the 
death  of  Iter  son.  He  was  a  fireman  on  a  train  on  defendant's  road,  whivh 
bad  been  sldottiscked  at  Waelder  to  await  the  passing  of  another  train.  Oa 
account  of  a  misplaced  switch  the  expected  train,  as  it  approached  the  station* 
took  the  siding,  andv  colliding  with  the  waiting  train,  occasioned  the  death 
of  the  son.  The  only  witnesses  as  to  the  cause  4^  the  accideut  were  the  en* 
gineer  and  a  brakeman  on  the  latter  train,  both  of  whom  were  introduced  by 
plaintiff.  The  engineer  testified  that  after  his  train  had  passed  the  station, 
and  backed  upon  the  side  track,  he  saw  Biley  Mason  throw  the  switcli  to  ita 
connection  with  the  main  track,  and  properly  fasten  it,  as  It  was  bis  duty  to 
do.  He  knew  this  was  done,  Ijecause  within  a  short  time  thereafter  a  train 
running  on  the  main  track  passed  over  the  switch  in  safety,  which  could  not 
have  bean  done  unless  it  had  besn  properly  placed.  The  brakeman.  Charles 
McVey,  also  tesUfled  to  the  passage  of  the  train  on  the  main  track  a  few  mtn- 
utee  after  the  train  on  which  the  accident  had  occurred  had  moved  upon  the 
siding.  This  ia  a  most  important  fact;  and,  though  capable  of  being  dis- 
proved if  not  true,  no  attempt  was  made  either  to  controvert  the  fact  itself, 
or  to  rebut  the  almost  conclusive  inference  from  it  that  the  switch  was  prop- 
erly placed  when  Mason  left  it.  The  engineer  testified  to  acts  of  Mason  on 
other  occasions  upon  the  same  trip,  tending  to  show  his  incompetency  in 
handling  the  switches.  McVey  also  swore  thiit  he  bad  previously  left  a  switch 
open  at  Luling.  There  was  no  evidence  whatever  tending  to  show  that  the 
accident  was  brought  about  by  the  carelessness  or  negU'Ct  of  any  other  per- 
son. The  plaintiff  was  bound  to  show  that  the  accident  occurred  through 
the  n^le^  or  Incompetence  of  some  One  of  the  persons  employed  about  the 
train,  all  of  whom  were  her  son's  co-employes,  and  that  the  company  did  not 
exendse  due  care  fn  his  selection.  It  follows.  Mierefore,  that  if  it  was  error, 
as  bdd  in  the  lonser  i^lnion,  to  snfaanit  to  the  jury  the  question  of  Mason's 
negligence  and  iiuxmipeten^,  it  was  equally  erroneous  to  submit  to  the  jury 
tfaequeattott-oCUte  ii«gIlgeD<!eafid  incompetency  of  the  company's  servants 
in  genenl.  In  other  worda.  If  plaintiff  failed  to  make  out  a  case  predicated 
upon  Mason's  negligence,  she  fidled  to  make  a  case  at  all,  and  the  court  should 
have  Inatnictcid  the  jury  to  fUid  forthe  d^endant.  Id  Toomty  v.  HaUfotty 
Co^  SC.Bi  (N.  8;)  146,  it  ia  said:  "A  getntiUa  of  evidence,  or  a  mere  au^ 
nii8«b.Uttt  there  jnay  have  been  negligehceon  part  of  the  defendants  clear^ 
would  not  justify  the  Judge  In  leaving  the  case  to  the  jury.  Thei;e  must  be 
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evfdenee  npon  which  thej  might  reasonably  and  profpeM^'cojwllide  th!^  tlwpe 
was  negligence. "  This  rule  is  expressly  followed  in  serftral  caaes,  and  is  au»- 
tained  by  the  weight  of  aathority.  BwadUu  v.  Portland  Ca.«48  Me.  .291; 
Lehman  t.  Brooklyn,  29  Barb.  234;  Railway  Co.  v.  Jackton,  3  App.  Cas. 
198;  Jewell  v.Parr,lS  0.B.916;  Ryder  v.  »rom6wM/J.L.  R.4  Exch.38;  Cot- 
ton  V.  Wood,  8  G.  B.  (N.  S.)  568;  Whart.  Keg.  §  421n;  2  Thomp.  ITeg.  1237. 
We  perceive  the  difficulty  under  which  the  pbUntifl  labored  in  having  to  make 
oat  her  case  by  the  testimony  of  the  employes  of  the  defendant.  The  acci- 
dent occurred  about  4  o'clock  in  the  morning, — an  hour  when  no  one  was 
Ukely  to  be  present  except  those  engaged  in  operating  the  train.  The  testi- 
mony of  the  engineer  shows  that  Bitey  Mason  properly  adjusted  the  .switeb. 
In  the  absence  of  some  conntervailing  proof,  neither  the  court  nor  jury  were 
warranted  in  disregarding  his  evidence.  Being  plaintiff's  witness,  it  murt 
be  assumed  that  the  engineer  saw  Mason  fix  the  swilch.  and  believed  that  be 
had  properly  placed  and  fastened  it.  It  may  be  that  if  ttie  swibdi  ttad  been 
properly  placed,  and  not  properly  fastened,  a  train  oould  have  passed  over  it 
in  safety,  and  may,  by  the  motion  of  its  hindmost  car,  hare  changed  the 
switch  to  the  side  track,  so  as  to  tnin  a  train  moving  in  the  opposite  direo> 
tion  from  the  main  track.  But  this  could  not  be  known  to  the  court  or  jury 
of  their  own  knowledge.  We  do  not  say  that  if  it  had  been  proved^  by  the 
teetimony  of  experienmd  persons,  that  such  a  result  may  have  foUowed  from 
the  switch's  being  properly  placed,  but  left  unfastened,  the  jury  would  not 
have  been  warranted  In  finding  that  the  engineer  was  mlstaknn  as  to  the  fas- 
tening, and  la  concluding  from  this  the  aooMflnl!  mn  oausad  by  ttaaBe^igeoee 
of  Mason. 

Because  the  court  erred  In  not  charing  the  jury  to  find  Cor  the  defcodu^ 
the  judgment  is  reversed,  and  the  cause  remanded. 

Gtjlf,  C.  a  S.  F.  By.  Co.  e.  Mannewits.  . 

{.Sujyreme  Court  of  Texas.   February  21, 1888.) 

1.  KaOLIOBHOB— COKTRIBCTOBT— IKSTRUCTIONB. 

In  an  action  against  a  railroad  lor  personal  iDjuries,  deTendaat  olidmlng  tiiat 
idalntiiTs  injuries  were  not  doe  to  the  railroad  sccldent,  aa-iaatmotloB  to  the  Jnrj 
stated,  In  saliatanoei  that  tlie  Irarden  was  ut>on  plaintifl  to  show  the  extent  of  fau 
iojories,  and  that  he  could  recover  only  for  sncb  injuries  as  the  Jury  believed,  from 
the  evidence,  were  the  result  of  the  accident,  and  not  of  any  other  cause,  field, 
that  a  verdict  for  plaiuttfl  whitdi  was  In  aooto'daBoe  with  the  weight  of  evldenoa 
will  not  he  dlstotfMd  on  the  gnnwd  that  sneh  Instruotloa  did  not  ■ufiUrieatly  state 
that  the  evidenoe  m  both  slws  should  be  oonaidered. 

S.  SaVI— EVIDSROB. 

In  an  action  ag^st  a  railroad  for  personal  injuries,  plaintiff's  physldan  testified 
that  plaiatlfl  could  not  be  kept  in  bed,  as  moving  about  relieved  his'  sufleiiags, 
but  thatp^eot  quiet  would  oe  the  beat  treatment.  There  w&b  no  positive  evi- 
diniee  that  plaintln  did  not  follow  his  physlfdan's  dlreotlons.  or  that  be  knew  that 
moving  about  was  injurious.  Held,  not  suiQclent  evidence  to  subait  the  quesUm 
of  plfldntiff's  negligence  in  c4re  of  his  injuries  to  the  jury. 
8.  DAJU.OBS— Fob  Pbrso:!Tal  IitjuRiies— Flbadino. 

In  an  action  for  personal  Injuries,  an  allegation  in  the  petdtUm  -that  pihdntUE  waa 
<*iiidured  in  his  spine,  chest,  head,  and  limbs^  la  sufflolent  to  onbraoe  a  lisvt  d^ 
ease,  or  an  aneurism  of  the  blood  vessels  situated  in  tlie  diest. 

Appeal  from  district  coart,  OalToston  county;  Wiluax  H.  Stxwabt, 
Judge. 

Action  by  A.  K.  M.  UannerwltE  against  tin  CHilf,  CMoradaftSsnteFeBaO- 
road  Oompany  for  perBOnal  injuries.  Plaintiff  reoovered  judgment,  and 
fendant  appeals.  The  third  assignment  of  errOTte  theirtfuaal  of  the  court  be- 
low to  give  ttie  f cowing  iiwtruction:  **It  not  betnf  allied  is  the  petition 
diat  the  heart  dteeaae,  if  any,  of  the  aneurism  of  idle  heart  or  of  the  aorta,  tf 
any,  w«ce  caused  by  the  railroad  accident,  yon  eauoot  regard  the  aama,  and 
ahall  allow  ^alntifl  no  daimiges  on  account  of  the  same.  ** 

Digiiized  by  Google 


Tex.]  GULF,  .a  *  b.  if,  rx,  oo.  v.  mahdewitz.  ^ 

.  Qretham,  Junes  ^  Spencer,  for  appellee. 

Gaines,  J.  This  was  an  action  for  personal  Injuries  bronght  by  appellee 
against  appellant.  Appellant's  statwaent  concedes  that  the  evidence  waa  suf- 
ficient to  warrant  tlie  verdict,  but  it  is  complaiaed  that  tbe  oottit  eiVed  in  re- 
fusing instructions  asked  on  bebalf  of  tbe  defmdant  In  reference  to  the 
amount  of  damages  plaintiff  was  entitled  to  recover,  it  is  Insisted,  under  the 
Qrst  assignment  of  error,  that  the  court's  charge  upon  the  iHirden  of  proof  as 
to  the  extent  of  plaintiff's  injuries  was  incompldte^  and  that  thardfiore  the 
court  erred  in  refusing  a  special  instruction  asked  for  defendant  to  the  effect 
that  the  burden  was  upon  plaintiff  to  show,  by  a  preponderance  of  evidenoe. 
that  the  disorders  with  which  be  was  afflicted  were  the  rasult  of  tbe  railroad 
accident.  The  theory  of  the  plaintiff  was  that  he  was  suffering  from  "sptn^ 
concussion"  caused  by  the  accident;  but  that  defendant  was  that  his  suf- 
ferings proceeded  mainly,  if  not  whoUy,  from  a  disease  of  tbe  heart  -or  blood 
vessels  which  had  their  origin  in  some  other  source.  Upon  this  qoeetion  the 
evidence  was  very  conflicting.  Such  being  tbe  issue  made  by  the  testimony, 
the  court  in  its  general  charge  ^ve  the  following  instroctlon :  "  The  burden 
ol  proof  is  on  the  plaintiff,  MannewJtz,  to  show  tbe  extent  of  his  injuries 
which  were  caused  by  the  turning  over  of  the  car.  If  you  believe,  from  the 
evidence,  that  the  [^ntlff,  Mannewitx,  had  heart  disease,  or  other comi^ln^ 
at  the  time  of  tbe  turning  over  of  tbe  coaoh,  then  he  would  not  be  entitled  to 
recover  damages  for  such  hefirt  disease,  or  other  complaint*  but  would  be  con- 
fined to  damages  only  for  his  Injuries  which  were  caused  by  the  npsetting  of 
tbe  coBcb.  If  you  believe  from  tbe  evidenoe  that  the  plaintiff,  Mannewits,  is 
suffering  from  any  disease  in  tbe  bead  or  book,  yet  unless  you  bdleve,  from 
tbe  evidence,  that  such  disease  of  the  bead  or  back  was  caused  bgr  tbe  over- 
turning of  the  coach,  the  plaintiff,  Mumewitz,  would  not  be  entitled  to  dant- 
agea  for  the  disease  of  tbe  head  or  bade.  The  plaintiff  is  entitled  to  recover 
damagea  for  whatever  Injuriee  you  believe,  from  the  evideDoe,  be  has  sos- 
talned  by  the  overtumlDg  of  tbe  ooaoh,  if  you  beIteve»fiom  theevidence,  that 
the  overturning  of  the  cwush  was  caused  Iqr  Um  ncgltgmee  of  tiM  defendant 
company  or  its  employes. "  It  is  contended  that  tbln  instraetion  Is  oalculabed 
to  lead  the  jury  to  believe  that  if  the  pWnUff  Jihowed.  by  tbe  evMenoe  of  hte 
own  vitaeeses,  that  bis  omidiUon  was  the  nsult  of  injuries  received  in  the 
railroad  accidenti  the^  should  And  aoooRUngly,  without  tidcing  into  eonsldep- 
ation  Uie  evidence  of  defendant,  and  weigldng  all  the  testimony  together. 
But  we  do  not  so  oansider  it.  The  jury  were  told  that  tiie  buidMi  was  up<m 
the  plaintiff  "to  show  tiie  extent  of  his  injuries;"  that  he  was  enUUed  to  re- 
cover only  for  auch  injuries  as  the  juiy  "believed*  txom  tbe  evtdenee.  he  had 
sustained  1^  the  overturning  of  tbe  ooach;"  and,  fki  affect,  that  he  was  not 
entitled  to  recover  for  any  disease  that  proceeded  from  any  other  oanse.  This 
means  tlmt  the  jury  were  to  eonsider  the  whole  evidence,  and  not  mextiy  that 
introduced  for  Uie  plaintiff,  and  was  not  calculated  to  mlsleed  any  competent 
juror.  If  the  finding  had  been  against  the  weight  of  tbe  tsatimony,  tbe  criti- 
cism upon  tbe  charge  nu^  have  been  entitled  to  more  ooosidenticm.  But» 
taking  the  whole  evklence  togetber,  it  aatiafi«torily  sostatos  tbib  verdict,  and 
leaves  us  no  reason  to  Uilnk  tbe  jury  v«e  misled  by  tbe  ebasne  d  "wMiA  ap- 
pelant complains.  Adiargethattheidaintiflwnaaititledtoteooverfiurstteh 
injuries  as  he  had  shown.  a  prepondeiaace  of  evidence*  to  be  the  nwnlt  of 
the  accident,  would  have  been  favorable  to  hbn,  and  ttw  omiHon  oC  audi  a 
charge  was  therefore  not  prejudicial  to  tbe  defendant. 

A  party  who  receives  an  injury  resulting  from  tbe  n^gence  of  anoUier. 
and  who  neglects  to  use  tbe  proper  means  to  effect  a  recovery,  cannot  recover 
for  tbe  aggravation  of  bis  injuries  accruing  from  such  neglect.  This  is  but 
a  branch  of  the  doctrine  of  contributory  negligence.  In  this  case  it  appeared 
that  plaintiff  was  injured  oa  bla  wi^  to  his  hune  in  Abilene*  After  the  ao- 
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ctdeat  be  contlnDed  tafs  jonrney  to- Temple,  and- from  that  point  took  die  next 
train  to  his  1kmd&  Upon  his  arrival  be  phuwd  bimself  under  tbe  treatanent 
of  a  pbyaician,  and,  it  is  to  be  inferred,  oontlnned  nnder  anch  treatment  for 
several  months.  His  attending  physician  testified:  "It  was  impossible  to 
eiHifine  Kr.  JMannewitz  to  his  bed.  He  averred  that  slight  exercise  relieved 
him  of  pain.  This,  I  believe,  is  eharacteristic  of  the  disease.  He  has  been 
such  an  active,  stirring  man  that  it  was  impossible  to  control  him.**  And 
again:  "Mr.  Mannewita  did  not  observe  the  strict  quietude  when  he  was  first 
injored  Uiat  be  ought  to  have  done.  His  piUn  made  him  restless  and  uneasy, 
ilow  much  harm  his  restlessness  has  done  him  I  can't  say,  but  I  believe  con- 
finemeat  to  liis  bed  would  have  been  beneficial. "  Other  physicians  testified 
to  the  effect  that,  in  ease  of  spinal  concussion,  rest  and  quiet  were  proper 
treatment,  and  were  very  important  in  wder  to  secure  a  recovery.  Tbe  de- 
fendant requested  Uie  court  to  give  the  following  special  instruction:  **It 
you  find,  fnnn  the  evldenct*,  that  after  the  plaintiff  received  his  alleged  Inja- 
ries  in  the  railroad  accident,  by  the  exercise  of  reasonable  care  and  caution, 
and  by  following  the  directions  of  his  doctor,  he  could  have  been  cured,  then 
you  will  and  can  find  damages  only  to  the  time  when  you  believe  he  could 
have  been  so  cured."  The  refusal  of  this  charge  is  also  assigned  as  error.  It 
seems  to  us  that  tbe  diarge  assumes  certain  facts  which  there  was  no  evi- 
dence to  establish.  But,  waiving  this,  the  question  is,  was  it  proper  for  the 
eourt  to  give  a  charge  upon  this  subject?  The  attending  phraieian  wlio  tes- 
tified in  the  case  was  a  witness  for  the  plaintiff,  but  his  testimony  indicates 
that  he  was  willing  to  state  any  foet  within  hie  Icnowledge  pertinent  to  tbe 
case.  If  defendant  wished  to  make  an  issue  upon  the  matter  of  plaintiff's 
conduct  after  the  injury  sa  afleeting  his  recovery,  by  proper  intern^atories 
totlie  witness,  it  might  have  proved  whether  plaintiff  follpwed  his  physician's 
directions  or  not-.  .  As  Ikis  testimony  stands,  incidental  remarks  merely  create 
a  surmise  that  the  plaintalC  may  not  have  followed  tiis  treatment  Th^  wit- 
ness does  not  say  that  ht  was  told  of  the  importance  of  keeping  quiet,  or  that 
be  knew  that  moving  about  would  retard  his  recovei7.  Tbe  physician  does 
state,  however,  that  motion  rwoved  hlspitin.  Onewhohasreeeiredaphysi- 
cal  injury  at  the  hands  of  anottier  cannot  be  expected  to  know  in  every  In- 
stance tlie  moat  prudent  thing  for  him  to  do,  and  stiould  not  be  held  negli- 
gent because  bia  sufferings  ate  anch  that  they  compel  him  to  a  course  not  fa- 
vorable to  his  recovery.  There  is  evidence  bere  that  plaintiff  did  not  pursue 
the  most  Iwneflcial  course  for  the  treatment  of  bis  injuries,  but  there  is  amere 
conjecture  that  he  knew  of  this,  or  had  been  seriously  advised  as  to  the  proper 
eourse  to  pursue.  It  requires  something  more  than  a  mere  tcintilla  of  evi- 
dence of  a  fact  in  order  to  authorize  the  question  of  its  existence  to  be  sub- 
mitted to  the  jary.  Sailioay  Co.  v.  Faber,  ante.  64,  (present  term.)  and 
cases  there  cited.    We  think  the  court  did  not  err  in  refusing  the  instruction. 

Neither  is  the  tbird  assignment  of  error  welt  taken.  The  petition  did  not 
nnderlake  to  give  a  specific  catidf^e  of  the  plaintiff's  injuries.  It  alleged, 
however,  that  be  was  "injured  in  his  spine,  chest,  head,  and  limbs."  and  this 
is  safflclently  com[H%hensive  to  embrAce  a  heart  disease,  or  an  aneurism  of  tbe 
Mood  veeseis  sitniated  in  tbe  chest.  The  special  instruction  nnder  considera- 
tion would  have  excluded  such  diseases  from  the  computation  of  tbe  damages, 
altboagh  the  jury  may  have  believed  that  they  were  produced  by  Uie  injuiy. 
The  court  did  not  err  in  refusing  the  charge. 

There  is  no  error  in  the  judgment-and  K  is  afSrmed. 


Galtbston,  H.  &  S.  A.  Br.  Co.  o.  Ooofer. 
'  {Supreme  Court  of  Texas'.'  Febroary  31, 1888.) 

1.  Cl.aRIKlia^--OF  PlSSEkoEKS — CpNTKIBCTOBT  NBQLIQEMCB. 

Flaintitf,  B  passeuge]!'  ah  defendant's  trbln,  at  midnight  got  off  tlie  train  at  a 
wati6r-taukfaDd,ibaU«mptiiigtogeton,wMrunover.  £iEld,that,tbe  court  should 
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lumdiusedthfttlf  itWMnotaregnUrpuMnger  itation,  and  dsfMldailt'B  mtt- 
ants  in  durxa  of  the  tratp  knew  no  paasenser  ww  to  get  on  or  off  there  that 
i^ht.  and  Old  not  know  that  plaintUE  got  ofl,  It  was  for  The  jury  to  determine 
■whether  defendant  was  guilty  of  negligence  which  was  the  pn^mate  oanse  of 
fdaintilPa  ^nrj,  and  alio  should  havo  defined  "j^roodmate  (»iis&  " 
%.  Hew  TWAl^MwOOinrtJCT  OT  OomwKL. 

In  a  soli  against  a  railroad  for  injoxleB,  itlalntUTs  oonnael  said  to  the  Jorx,  **  Yoa 
ought  to  deal  severely  with  these  bloated  corporations,  that  caa  run  their  road  right 
tlirough  a  man's  house  or  rard, "  and  the  court  did  not  control  htm,  and  the  jury 
toond  a  verdict  for  plaintuT  "tor  amonnt  sued  for, "  (taOiOOO.)  fielo,  that  It  was 
roasonably  erident  the  fatT  were  influanoed  br  the  Imvvoper  langnage^  and  the 
court  shoald  have  given  anew  trial.* 

Commlasioiuta*  decision.  Appeal  ftom  district  coart*  Fort  Bend  ooonty; 
W.  H.  ItURKHABT,  Judge. 

J.  G.  Cooper  filed  salt  In  the  district  court  on  Hnreh  15«  1886,  i^alnst  ttte 
GslTestOD,  Harrisbarg  ft  San  Antonio  Kailwaj  Gompanj  fbr  personal  In- 
juries alleged  to  bare  been  ewued  by  tbe  negligence  of  the  defendant  rall- 
vay  eompany,  and  claiming  $^,000  as  actual  damages.  Ttie  ease  was  tried 
ai  tbe  October  term.  1886.  before  a  Jury,  who  awarded  the  plalnUff,  Cooper, 
•20,000.  the  sura  pr^ed  fbr,  as  aetuAI  damueB.  Defendant's  motion  for  a 
new  trial  was  orermled,  and  It  appealed.  Tfie  eourt  refused  tbe  fourth  sec- 
tion of  third  special  charge  asked  by  defendant*  which  is  as  follows:  'Fourth, 
li  tbe  plaintUTs  ease  shows  any  want  of  ordinary  care  on  his  port  under  the 
drcnmataaces  of  it,  even-tiw  slightest,  eontriboting  In  any  degree,  even  tbe 
nniUIe8t,as  a  proximate  cause  of  the  injury,  he  cannot 'recover  of  defend- 
ant einnpany;  and  plaintiff's  n^ligenoe.  If  there  was  any,  is  the  proximate 
eanse  of  the  Injury,  when,  without  anch  negligence,  the  injury  would  not 
hiTe  been  inflleted.*  It  is  for  you  to  determine,  under  idl  the  drcnmstanees' 
In  tbe  case,  whether  or  not  the  railroad  officers  in  idiarge  of  the-taitn  acted 
with  all  poesible  ea»  on  the  occasion,  considering  their  duty  aa  carriers  of 
passengers,  and  considering  ttietime,  place,  and  surrounding  conditions;  and 
also  whether  at  not  idainllfl  acted  without  ordinary  euro  hfmsdf,  and.  If  he 
did,  whethOTor  not  his  own  n^ligence  direetly  caused  his  Injury,  or  even 
diredJy  hdped  to  cause  it.  And,  if  the  train  offloers  acted  with  idl  possible 
core  nnder  the  dnsumstaBces,  then  you  will  find  for  defoidant;  -or  If  Cooper's 
own  uegUgence  dIreeUy  caused,  w  contrlbnted  to  cause,  his  own  injury,  and 
if  Uw  railroad  ofBcars,  In  the  umul  -and  customary  dls^aige  of  their  duties 
^  not  know  of  Cooper's  negligence  (If  you  Qnd  he  was  n^figent)  in  time  to 
prevent  tbo  injury  by  using  ordinary  and  r«asonable  care  th^stf  ves,  in  either 
ftf  these  cases  your  verdict  should  be  for  the  d^endant  company.  The  same 
amount  of  care  by  the  railroad  officials  is  not  required  at  crossings,  water- 
tanks,  and  the  like,  where  trains  stop  for  rotlroad  ptirix)ses  merely,  aa  at  re^ 
nhu-  passenger  depots. " 

ehmham,  Jomt  dt  Spenaw  and  JRteheU  A  MttehtU,  tot  plalntUT.  Peore- 
•on  <ft  JfeCoflt^,  for  defendant. 

AcKEB,  J.  Appellee' bronglit  this  suit  torecoVer  damages  for  personal  In- 
jary  alleged  to  have  been  cansed  by  the  -negligvnce  of  appellant's  agents  and 
s«-vant«.  The  injuty  necessitated  amputation  of  the  leg  between  the  knee 
and  ankle.  Appellant  presented  a  general  demurrer  to  the  petition,  which 
was  overruled  by  the  court,  and  this  rulhig  is  assigned  m  error.  The  petition 
all^^  that  tbe  injury  WHS  caused  by  the  negUgenbe  ofapptilont's  ttervants 
in  starting  the  train  with  a  sudden  jerk,  without  notice  or  signal  of  any  kind; 
stetea  wiUi  much  particularity  the  manner  In  which  the  Injury  occurred,  and 
alleges  that  it  was  without  any  t&nlt  or  neglect  on  the  part  of  appellee.  We 
think  Uie  p^tton  snffielaat,  and  that  tbe  court  did  not  err  in  overruling  the 
demurrer. 
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It  appMn  tbat  Bandon,  tin  plaee  at  which  appellee  was  injured,  wm  not 
used  by  the  oompany  ns  a  r^gultir  station,  bat  was  Koc^nized  only  m  a 
station;  tbat  Is.  a  stalion  at  which  the  trains  did  not  stop  unless  stgoaled  to 
do  so  by  some  person  there  waiting  to  take  passage,  or  where  thwe  was  a 
passenger  aboard  for  tbat  place.  No  station-roaster,  ticket  office,  or  telegraph 
office  was  feeipt  there;  bnt  there  was  a  tank  there,  at  which  trafns  frequently 
stopped  to  take  wata.  Appellee  was  injured  about  midnight.  The  train  had 
stopped  at  the  Bandon  tan  k  to  take  wnter,  and  he  got  off  on  the  platform .  As 
the  tealn  was  in  the  act  of  starting,  be  attempted  to  enter  the  car,  and  was 
injured.  There  was  no  person  there  to  take  imssage,  nor  was  there  a  paasen- 
ger  aboavd  to  diaem^k  there,  and  .this  was  known  to  the  train  oflSdala,  twit 
they  did  not  know  that  appellee  had  gotten  off  the  train  there.  Under  this 
state  of-faotSi  W4  Uijnfc  \he  coivt  should  have  given  the  jury  a  charge  em- 
bodying tbe  -ideas  suggested  by  the  last  speoal  in^ruction  asked  by  .appellant, 
and  refused  by  tbe  courts  to  the  effect  that  if  they  believed,  from  the  evidence, 
that  Bandon  was  not  a  regular  passrager  station,  and  that  appellant's  serv- 
ants in  chaige  pf  its  train  knew  that  no  passengers  were  to  get  on  or  off  tbe 
tnUn  there  that  night,  and  that  they  did  not  know  tbat  appellee  had  gotten 
off  the  train  onto  the  platform,  then  they  should  determine,  from  all  the  facts 
and  circumstances  in  evidence,  whether  appellant's  servants  were  guilty  of 
negligence,  and,  if  so,  whether  sueh  n^ligence  was  the  proximate  causa  of 
appellee's  injury,  aufl  also  deQning  proximate  cause. 

In  argument  to  the  jury,  counsel  for  appellee,  after  speaking  of  Utley,  the 
conductor  of  the  train  by  which  ;ht8  client  was  injured,  who  had  testiOed  on 
the  trial,  as  having  <»mmitted  perjury,  and  as  being  in  the  sleeping  coach  at 
the  time  the  injury  occurred,  used  this  language:  *'He  may  have  been,  back 
there  with  a  woman, — he  may  have,  been  back  there  with  bis  wife, — insteud 
of  attending  to  his  duties."  On  exception  being  taken,  the  counsel  stated  to 
the  jury;  "On  reflection,  as  this  is  not  ray  case,  I  will  take  that  back;  bat*  if  - 
it  were  my  case,  I  would  stick  to  it."  Counsel  for  appellee  also  used,  la  argu- 
ment to  tbe  jury,  tbe  following  language:  "  You  ought  to  deal  severely  with 
these  bloated  corporations,  tliat  can  run  their  roads  right  through  a  man's 
house  or  yard."  On  excef^ion  being  taken,  thQ  counsel  furtlier  remarked  to 
^e  jury:  "I  repeat  it,  gentlemen.  You  ought  to  deal  severely  with  this 
bloated  corporation,  that  can  run  its  road  right  through  your  house  and  yard, 
and  hold  them  strictly  to  their  duty."  It  seems  that  no  effort  was  made  by 
tiie  court  to  control  counsel,  or  to  require  him  to  oonfloe  his  argument  to  the 
record.  Appelleelaid  his  damages  at  •20,000.  The  jniy  returned  the  follow- 
ing verdict:  "We,  tbe  jury,  find  tliat  J.  G.  Cooper,  plaintiff,  was  injured 
through  the  fat^t  of  the  G-,,  H.  &  S.  A.  B.  R.  Co.,  and  give  him  judgrae^ 
for  the  amount  sued  for."  'The  court  then  directed  the  foreman  to  write  a 
verdict  specifying  the  finding  in,  dollars;  whereupon  tije  for^an  wrote  the 
following  verdict:  "We,  the  jury,  find  for  the  plaintiff  the  sum  of  twenty 
thousand  dollars," — which  was  received  by  the  court,  and  judgment  entered 
thereon.  The  language  u^ed>  and  course  of  argument  to  the  jury  pursued  by 
eounsel  for  appellee,  was  objected  to  by  appellant  at  tbe  time,  and  proper  ex- 
ception taken.  The  attention  of  the  court  below  was  called  to  it  in  the  mo- 
tion for  new  trial;  and  it  is  here  insisted  that  the  amount  of  the  verdict,  as 
well  as  the  language  in  which  the  first  verdict  was  returned,  indicate  Im- 
proper motives  and  prejudice  upon  the  part  of  tlie  jury,  rather  than  an  honest 
desire  to  award  reasonable  cumpensation  for  the  Injury.  yVe  are  not  prepared 
io  say  tbat  the  amount  of  the  verdict  is  excessive,  though  it  is  large,  if  plain- 
tiff was  entitled  to  recover,  and  as  to  this  we  express  no  opinion;  but  the 
language  employed  by  counsel  (or  appellee  in  addressing  the  jury  was  not 
legitimate,  and  was  such  as  should  never  be  indulged  in  in  any  case.  The 
first  verdict  gave  appellee  "judgment  for  the  amount  sued  for;"  and  this,  to- 
gettiw  with  the  large  amount  "sued  for,"  considered  with  ndaUoa  to  the  tm- 
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proper  language  osed  by  counsel  in  argument,  make  it  reasonably  evident  to 
us  that  such  language  probably  did  influence  the  verdict,  and  we  think  the 
court  erred  In  refusing  to  grant  a  new  trial.  Railvxsif  Co.  v.  O'Hare,  64t 
Tex.  604.  We  are  therefore  of  opinion  that  the  jadgment  of  the  court  below 
should  be  reversed,  and  the  canse  remanded. 

Wellik,  G.  J.  B^rt  of  commission  of  appeals  examined,  their  opinion 
adapted,  imd  judgment  reversed,  and  canse  remanded. 

NOTE. 

TbuIi— UteooimuoT  or  ArroBmcr  ix.  AReumin-.  Ik  Is  improper  for  an  attornejr  to 
make  a  statemeat  to  the  jury  of  a  fact,  u  of  bis  own  kuowletee,  whlofa  has  not  been 
introdaoed  In  evideoce,  raiding  to  the  issaes  of  the  case,  People  v.  Dane,  (Mich.)  30  17. 
W.  Rep.  781 ;  Hall  v.  wolf,  (Iowa,)  16  N.  W.  Rep.  710-  Amperse  v.  Fleckenstein,  (Itflch.) 
M  B.  W.  Rep.        TUler?  v.  State,  (Tex.)  6  S.  W.  Rep.  m;  Bullara  v.  Railroad  Co., 

Sr.  H.)  6  AtL  Km.  88S;  or  to  refer  to  matters  not  in  evideiioe  caloolatod  to  prejudice 
e  other  rarty,  Norton  V.  State,  (IndJ  SN.  K  Rep.  t36;  Brow  v.  State,  (Xnd.)  3N. 
Rep.  290:  £pp8  T.  State,  (lad.)  I  If.  E.  Rep.  491:  state  v.  Abrama,  (Or.)  B  Pac  Rep. 
tSffi  Clark  v.  State,  (Tei)  5  8.  W.  Rep.  115. 

It  is  also  Improper  for  an  attorney  to  comment  on  the  fact  tbat  the  other  party  baa 
taken  a  tdiange  of  vmue,  Campbell  v.  Haher,  (Ind-)  4  M.  E.  Hep.  911 ;  or  on  papers  not 
in  eridenee,  and  the  eondaot  of  parties  in  connection  therewith,  Donovan  v.  Richmond, 
(Mich.)  28  N.  W.  Rep.  516;  or  on  evidence  that  has  been  excluded,  Paper  Co.  v.  Banks, 
(Neb.)  16  N.  W.  Rep.  SSS:  or  on  the  fact  that  the  defendant  in  a  criminal  ease  bas  re- 
trained from  testifTiiv,  Petite  v.  E*eople,  (Colo.>9  Paa  R^.  fltti;  State  v.  Balcb,  (Kan.) 
2  Pac.  Rep.  609 ;  or  to  appeai  to  preiawces  forelfn  to  the  oase,  Bremmsr  v.  Railroad  Co.< 

^18.)  30  N.  W.  Rap.  687;  Rickabus  v.  Qott,  (Mich.)  16  IT.  W.  Rep.  384;  Porter  v. 
t)op,  (Mich.)  11  V:Vr.  B«p.  174;  State  v.  McCool,  (KanO  9  Pac.  Bep.  746, 
MiscODdnct  of  an  attomej  In  arming  a  ease  is  a  ffroond  for  reversal  of  the  verdict 
and  ordering  a  new  trial,  CampbeU  v.  Maher,  (lod?)  4  N.  E.  Rep.  UU;  Brow  v.  Bute, 
(Ind.)2N.  E.  Rep.  296:  Bremmer  v.  RaUroad  CQ.,  (Wis.)  aON.  W.Bep.  687;  Paper  Co. 
V.  Banks,  (Neb.)  16  N.  W.  Rep.  838;  HaU  v.  TTolf ,  tIowa,)_Id.  710;  IHckabus  v.  Oott. 
(Kiofa.)  Id.  884;  If  the  adverse  perty  is  prejudiced  tnereli^,  Boyle  v.  State,  (Ind. )  6  N.  B. 
Rep.  aOB;  BbxiSn  v.  State.  (Ind.)  4  N.  E.  Rep.  870;  Ai^raoa  v.  SUte,  (Ind.)  Id.  68; 
Bras  V.  State,  (Ind.)  1  N.  E.  Rep.  491;  Donovan  v.  Richmond,  (Mich.)  28  N.  W.  B^. 
516;  Peo^  v.  Dane,  (Mich.)  26  N.  W.  Rep.  781,  and  note;  Sunberg  v.  Babcock,  (Iowa,) 
24N.W.Rep.l9:  Biirdick  v.  Hagffart,  (Dak.)  22N.  W.  Rep.  589;  State  v.  Miller,  (Iowa,) 
MN.  W.Rep.l81;  Porter  t.  Throop,  (Mich.i  U  N.  W.  Rep.  174;  Tlllery  v.  State,  (Tex.) 
saw.  Rep.  848;  State  v.  Ckmser,  (lo^)  88  N.  W.  Rep.  666. 

As  to  what  is  not  improper  in  ancnment,  see  Boyle  v.  State,  (Ind.)  5  N.  E.  Rep.  203; 
Sholar  V.  State,  (Ind. )  4 N.  B.  Rep.  870 ;  Thomas  v.  State,  (Ind. )  S  N.  E.  Rep.  SOS:  Scott 
V.  RaUroad  Co.,  (lowvL)  27  N.  W.  Rep.  876;  Gavlgan  v.  Scott,  (Mich.)  16  N.  W.  Rep. 
7N;  State  t.  Brodka,  (Ho.)  5  S.  W.  ttap.  257. 

A»  to  improprieties  not  suffloient  to  justify  a  reversal,  see  Norton  v.  State,  (Ind.)  6 
N.B.B;^l26;  Anderson  v.  State,  (Ind.)  4  N.  E.  Rep.  68;  Binton  v.  Railroad  Co.,  (Wis.) 
»7N.  W.  Bep.  147;  Tucker  V.  Cole,  (Wis.)  11  N.'W.  Rep.  103;  Sorter  v.  Throop,  {Mich.) 
Id.  174;  People  V. Bush,  (CaL)  10  Pao.  Rep.  109:  State- v.  MoOool,  (K&n.)  9  Pac.  Rep. 
745;  Petite  V.  People,  (Colo.)  Id.  620;  State  v.  MoCool.  (Smo.)  JA.  618;  People  v.  Hopt, 
(Utah,)  Id.  407;  Stata  v.  Abrams,  (Or.)  8  Pao.  Rep.  827;  Stete  v.  Winter,  (fowaO  84  N. 
W.Re^^^^lfiJiaar  v.  State,  (Miss.)  8  South.  Rep.  78;  Railroad  Co.  v.  Fox,  (TexJ  6 

jAOEatm  et  ah  v.  Habbt  «t  ah 

(Supreme  Court  of  Texas.   March  20, 1888.) 

1.  MosTOXOSS— Daan  or  Trubt — Aqbbbuzkt  that  thb  Owxeb  biiaix  Sbix  thb  Tbust 
Goods. 

Where  the  evidenise  tMids  to  show  an  aguecment  with  one  of  the  trosteea,  before 
the  acceptance  of  tke  trost  bj  tb^o  other,  that  the  oonuol  of  the  moperty  is  to  re- 
nalu  with  the  mana^g  partner  of  the  nrm,  an  Instruction  that  ll  there  was  such 
Ml  agreement.  Or  If  the  maoaginsr  partner  remained  In  the  control  of  tbe  business, 
the  &ed  wooM  be  void,  sntttdent^  submits  the  validity  of  the  deed  to  tke  Jury,  under 
Texas  act,  Maich24, 1879,  providing  that  a  trust  deed  of  any  stock  of  goods  exposed 
for  sale,  oontemj^ting  a  continuance  of  possessipn  and  sale  by  the  owner,  siiall  be 
void. 

IL  Nxw  Tbixi<— Misooirooor  or  CouHSKit—OBnonoKABLa  Luraoiox  to  Jvxt. 

A  verffiefrwUl  not  be  set  aidde  becadae  of  objectionable  language  need  by  oomnel 
In  addzeisiaff  the  jniy,  where  the  Judge  at  Uw  thee  oorreotea  the  oounael,  theooon- 
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aelreanuted  thBjniy  not  to  oonaldar  the  language,  oxid  the  omvotlng  oonnael  oonld 
have  had  the  Joit'  farther  caatloned  by  the  oourt^  the  presumption  oelng  Uiat  the 
veidlot  was  not  uteoted  by  the  remarn.* 
1.  Appaur-^lBTiaw— Whiobt  aitd  BunioiairciT  ov  Brnmroi. 

In  an  action  to  enforce  a  tnut  deed  of  peraonal  propertr  to  eeonre  a  debt  aa 
ag^Dflt  other  creditors,  where  the  instruutlons  cover  every  phaae  of  the  tettimopy, 
explain  the  law  upon  every  luoe,  submit  to  investigation  the  oonsideration,  mo- 
tires,  and  purposes  of  the  parties  to  the  transaction,  and  the  Jury  pasa  np<m  all  thA 
facta  Id  avidenca,  the  verdict  will  not  be  set  aside  though  the  ooozt  migbi  from  tiie 
evidenoe  have  reached  a  diiforent  reaulfc. 

Appeal  f  iwn  diatriet  court.  Limestone  oonntj;  J.  B.  Faost,  Judge. 

J.  D.  Harby  and  others  brouffbt  an  aotton  agatnst  T.  E.  Jackson,  sheriff, 
and  his  aarrtias.  tbo  flrma  of  Leoa  ft  H.  Blam,  WiUlls  ft  B.  E.  Edmlson, 
and  Isaac  Wliatley.  The  issue  was  the  validity  of  a  deed  of  trust  given  by 
Edmlson  and  WhaUey  to  secure  a  debt  due  plainttfh*  under  act  Tex.  March 
24. 1879,  relative  to  assignments  for  the  bmeat  of  oredltfOB^  which  provides 
tlMt  every  mortgage  deed  of  trust,  given  the  owner  of  any  stock  ot  goods 
exposed  tor  sale  in  the  r^aiar  course  ot  business,  contemplating  a  continu- 
ance of  possession  and  sale  by  the  owner,  sh^  be  void.  From  a  judgment 
for  plaintifb  d^odaots  ^tpesl. 

Burrow  A  Kineaid,  for  appellants.  £.  B.  Oobbt  for  appellees. 

Walebb,  J.  This  is  a  second  appeaL  65  Tex.  710.  The  facta  are  sub- 
stantially the  same  here  aa  In  the  former  appeal.  The  asiignments  of  error 
which  are  insisted  upoD  in  the  brief  of  appellants  question  the  sufliciency  of 
the  evidence  to  support  the  verdict  found  again  for  tlie  plaintiffs,  and  com- 
plain of  the  charge  of  the  court  in  that  it  iniled  to  submit  clearly  the  issue 
whether  the  trust  deed  was  In  contravention  to  section  17  of  act  March  24, 
1879.  The  case  was  reversed  pn  the  former  appeal  because  of  the  charge  <^ 
the  trial  judge  in  limiting  the  action  of  the  jury,  upon  the  alleged  fraud,  to 
the  inquiry  whether  "there  was  a  conspiracy  or  combination  to  defraud  b^ 
tween  the  grantws  and  either  the  trustees  aa  beneBelarles  provided  for, "  the 
court  liolding  that  "there  was  testimony  from  which  the  Jury  may  have  be- 
lieved the  grantOTs  wotb  actuated  by  a  fraudulent  motive,  and  that  the  plain- 
tiffs  had  notice  of  it,  and  yet  that  the  plaintiffs  were  not  Imbued  with  the 
ranker  guilt  *  •  *  usually  attached  to  the  words  '  combination  *  or  ■  wn- 
flpiracy.' " 

The  instructions  now  under  oonsideration  exhiUt  care  and  accuracy  in  their 
preparation.  They  covered  every  phase  In  the  testimony,  explained  the  law 
upon  every  Isaue,  submitting  to  itlvestlgation  the  considerations,  motives, 
and  purposes  of  the  parties  to  the  transaction.  The  partiee  theuuelves  were 
examined,  and  th«r  credibility  was  a  matter  for  the  jury.  The  deed  of  trust, 
with  all  the  light  the  circumstances  could  give  before,  at  the  time,  and  after, 
its  execution,  the  manner  of  testifying  by  the  witnesses,  and  their  standing 
were  all  to  be  passed  upon  under  the  instructions  of  the  court  in  reaching  a 
verdict.  Kone  of  the  facts  In  evidence  are  denounced  by  our  courts  as  fraud- 
ulent per  89.  They  are  bat  badges  or  evidenoe  of  f i^ud.  Strong  they  may 
be,  and  the  strength  increased  by  their  number,  yet  the  jary  were  authorized 
to  consider  tUem  with  the  full  details  developed,  and.  If  satisfied  of  the 
honesty  and  fairness  of  the  transaction,  the  jury  could  so  find.  That  Edml- 
aon's  subsequent  correspondence  was  equivocal,  and  a  proper  subject  for 
cross-examination  when  tendered  as  a  witness,  and  affecting,  perhaps,  his 
credibility,  his  letters  were  not  admissions  against  the  plaintiffs.  TJie  rights 
of  the  benedciaries  In  the  trust  deed  vested  at  its  mnltiiic,  and  no  subsequent 
acts  or  declarations  of  Edmlson 's  could  divest  the  benellciiiries  of  whatever  of 
rights  they  had  acquired.   To  admit  such  declarations,  made  after  ttie  act 

^aeapectlng  mlaconduot  of  counsel  aa  a  ground  for  granting  a  new  trial,  se^Ball- 
way  Co.  V.  Cooper,  (Tex.)  ontft  08,  and  note. 
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thtf  an  nsed  agaiDSt,  Id  sbsenee  ci  ecHiltiBiim  e8M>Uriked  by  oUier  tettimoiiy, 
otbertbuiaBabjectftn'cnMS-exaiQliuttion,  has  been  held  Bufflclent  error  to 
reverse.  Mantuftietaring  Co.  t.  Creary,  161  U.  S.  161,  6  Sup.  Ct.  Rep.  369. 
The  **  badges  of  fnutd"  aiq>earing  in  the  case  have  all  been  subject  of  dlscuBsiua 
by  our  courts.  JSllit  r.  Veamtine,  65  Tex.  545;  Leioy  t.  Fitchl,  Id.  311; 
AUen  Carpenter^  66  Tex.  140;  8oott  v.  MoDonM,  67  Tex.  816.  8  S.  W. 
Bep.  291;  OppmJUimer  t.  Half,  68  Tex.  409,  4  S.  W.  Bep.  562.  There  was 
an  excess  in  value  of  the  goods  over  the  debts  secured,  but  the  residue  was 
not  concealed  or  subjected  to  loss.  That  the  secured  debts  were  actu^  Is  not 
oontroTwted.  There  Is  testimony  that  the  purpose  of  the  toansfer  was  to  se- 
cure the  credltws  named,  and  no  other  Is  shown.  The  oompensatioa  tot  the 
trustees  was  reasonable.  The  intent  at  the  makers,  and  the  Innocence  of  the 
trustees  and  beneflclaries4iDder  the  law,  were  subjects  ot  thecharge  of  court, 
and  were  passed  upon  lij  the  jury.  Though  Ubis  court  up<m  the  testimony 
might  have  reached  a  dfffarent  result,  yet.  in  the  effect  of  ttie  testimony  to 
establish  fraud,  the  vecdlct  will  be  sustained.  The  issue  is  whether  the  dr- 
cnmstances.  with  tbe  law  applied,  show  the  alleged  fraud.  The  jury  nega- 
tive it.  and  thegr  bad  tlie  ri^t  to  do  so.  The  burden  of  proving  fraud  was 
upon  tlio  defoidants. 

The  assignments  of  error  against  the  lAarga  complain  cl  the  refusal  of  the 
eouit  to  give  the  following:  ^If  at  the  time  d  the  trust  deed,  or  before  J.  J. 
Whatiey  nad  bem  Informed  of  the  existence  of  the  trust  deed,  and  b^ore  he 
bad  accepted  the  trust,  Harby.  the  other  trustee,  made  agieement  with 
Edmisott  by  virtue  of  which  Edmison  was  to  rensnter  tiie  store,  and  sell  the 
goods  out  al  retail  in  due  course  of  businesi^  as  olvtk  or  agent  of  the  trustees, 
at  a  salary  for  his  services  for  selling  the  goods,  said  trust  deed  is  void,  and 
plaintiffs  cannot  recover. "  Upon  this  subject  tbe  court  had  already  charged, 
"If  you  believe,  from  the  evidence,  that  at  tbe  time  of  the  execution  of  tbe 
trust  deed  there  was  a  verbal  understanding,  between  tbe  plaintiff  J.  D. 
Harby  and  B.  !E.  Ediniaon,  that  £dmiaon  was  to  remain  in  charge  of  tbe 
goods  transferred,  and  control  the  business  of  selling  the  goods  out  at  retail; 
or  if  you  believe,  from  the  evidence,  that  Edmison  was  she  numaging  partner 
of  the  firm,  and  controlled  and  -  managed  tbe  busiueea  of  the  store  before  the 
deed  of  trust  was  made,  and  that  after  it  was  made  he  continued  in  charge 
and  control  of  tbe  goods  transferred, — then,  under  such  clrcumstauoes.  the 
plaintiffs  cannot  recover."  Tbe  charge  as  given  substantially  submits  tbe 
seventeenth  section  of  act  of  March  2%,  1879.  The  test  of  legality  of  oourse 
depends  upon  whether  tbe  transfer  be  real  and  honest.  ;  A  transaction  not  in- 
tended to  transfer,  or  not  lu  fact  transferring,  the  proitetty  cannot  be  real, 
nor  any  such  franchise  honest.  While  the  subsequent  contract  by  the  trustee 
with  the  debtor  to  aid  in  tbe  sale  is  a  subject  of  inquiry  as  a  circumstance, — 
for  what  effect  tbe  jury  may  determine.— yet  in  itself  it  oould  not  affect 
rights  previously  acquired,  if  at  all,  by  tbe  beneflciahes.  The  Jihaige  asked 
did  not  submit  the  true  issue  and  its  roCusal  was  not  error. 

There  ia  complaint  that  counsel  for  plaintiff  indulged  in  objectionable 
words  in  his  address  to  the  jury.  The  judge  below  at  the  time  corrected  the 
counsel.  The  words  were  restricted  by  counsel,  be  requesting  tbe  jury  to 
give  no  attention  to  the  Ituiguage.  Counsel  for  defendant  could  have  called 
tbe  attention  of  the  court,  au  that  the  jury  migbt  he  further  cautioned.  But 
it  is  not  probable  that  the  remarlu  <^ec(ed  to  affected  the  vordict  Tbeie 
are  no  errors  found  in  the  record.   Tbe  case  is  affirmed. 


GooDOB  s<  oi.  *<  liOiinsT  ei  a{. 
(Supreme  oewt  of  Texae.  Wbgusry  tS,  1SS8.) 

L  TBUL— FimmOB  BT  THB  OOVRT— MATEBUt.  tSSOSS— Rbt.  ST.  TSZ.  Am.  18BB. 

Under  A«r.  Bk.  Tte  art.  1SS8,  jxvwUlng  ttat,  upon  a  trUd  Iqr  tlw  emut,  the  judge 
■haU.  at  the  reotast<tf^thscpfvtr,  state  stsxsitalyiB  writing  his  ooaolasioas  of 
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law  and  of  fact,  tbe  lower  bourt  being'  the  )>rittuu7  Jo^e  as  to  wli&t  la  material,  it 
is  not  error  for  such  court  to  fail  to  find  a  certain  issue  olaiinad  hjcoonsolto  be  ma- 
terial when  there  is  nothing  in  the  record  to  show  that  such  Issue  was  mftfAHaL 

2.  EsToPFst^To  Cluh  XiTLB  TO  Laxd— Dbchiautions  or  VonoB  OwmB. 

In  an  action  for  the  partiUon  of  real  estate,  where  a  por^  under  whom  defend* 
■nta  ckUm  title  has  made  certain  declatbtfons,  and  acted  In  a  manner  inoonsistent 
with  defeodottts'  title, defendants  are  not  eatooped  from  relytngon  such  title  by  the 
conduct  of  such  party,  wta,ere  it  is  not  shown  toat  defendants,  or  those  under  whom 
they  claim,  influenoed  or  brought  about  in  any  way  such  conduct. 

8.  E<JDITT — Btals  Deiujidb—Leqai.  Title. 

Where  a  party,  under  whom  plainttffB  dlaim  to  heirs,  in  an  action  for  partition  hav- 
ing made  a  deed  to  defendants'  grandftither,  under  whom  defendants  claim,  held 
the  land  for  many  yeara  in  trust  for  defendants,  and  those  andsr  wboia  they  claimed, 
and  daring  that  time  did  not  repudiate  Uie  tmst,  the  dooulne  that  such  dead  ia  a 
state  demand,  and  not  aTailablo  to  defendants  as  a  muniment  of  tlUe,  will  not  pro- 
TaiL  • 

Conunlasionera'  decision.  .  Appeal  from  diatiict  eourfi»  Colorado  county  i 
George  McCk>BHiCK,  Judge. 

ActioD  by  Belie  Goode,  George  Goode,  Alice  Bichardson*  and  A.  D.  Teat 
and  W.  T.  Teat,  minors,  by  £.  H.  Simptwn,  their  guardian,  Gertrude  Simp- 
son and  Hattie  Simpson,  children  by  a  second  marriage  and  heirs  ot  W.  B. 
Scotes,  for  partition  o£  certain  land  claimed  as  descended  {root  their  father, 
against  W.  L.  Clamp,  C.  C.  Clamp,  and  W.  W.  Amett,  to  whom  J.  B.  ScDtes 
and  Sarah  £.  Hiil,  children  of  said  W.3.  Scotea  by  his  first  marriage,  had 
conveyed  the  whole,  of  said  land,  claiming  it  as  descended  to  thmn  through 
their  mother  and  against  Virgiaia  Lowery.  Judgment  tor  defendants,  except 
Virginia  Lower/,  and  pl^ntifTs  appeal. 

JCennon  &  Twmwnxt  and  Fowrd  <ft  Thomptont  for  appellants.  Brcwn  4k 
Dunn,  for  appelleeg. 

Maltbib.  J.  W.  B.  Scotes  Immigrated  to  Texas  as  a  single  man  in  the 
year  1832,  and  settled  in  Washington  county.  In  NoTeraber.  1836,  he  was 
married  to  Theodocia  C.  ^ith,  and  on  or  about  10th  of  January,  1838.  he 
was  awarded  a  bead-right  land  certificate  for  a  leagne  and  labor;  one-third  be- 
ing granted  to  bim  individually  aa  a  tingle  man.  and  two-thtrds  being  an 
augmentation  in  consideration  at  his  marriage.  On  the  10th  day  of  January. 
18&,  Sootes  and  his  wife,  their  deed  in  writing,  for  the  recited  considera- 
tion of  9900  paid,  transferred  to  W.  P.  Smith  tlieir  augmentation  head-right, 
and  authorized  it  to  be  located  in  SmiUi's  name;  and  on  the  same  day  Scotes 
and  wife  executed  a  power  of  attomiy  to  Smith,  authorizing  him  to  locate 
tlie  oeztiacate,  and  have  it  patented  to  himself.  On  80th  day  of  March.  1838. 
Smith  executed  a  writing  by  which  he  agreed  to  convey  the  two-thirds  of  the 
leagne  of  land,  when  paterit  should  be  obtained  by  virtue  of  the  certificate 
transferred  to  him  by  Scotes  and  wife,  to  Mrs.  Theodocia  Scotea,  or  to  devise 
it  to  her  by  will.  Scotes  and  wife  lived  together  until  1850,  when  they  were 
divorced.  There  was  born  of  tliafc  marriage  J.  B.  Scotes  and  Mrs.  HDI.  who 
are  the  sole  heirs  of  Mrs.  Theodocia  Sootes,  and  also  of  W.P.Smith,  who  was 
their  grandfather.  W.  B.  Scotee.  soon  after  he  was  divorced,  married  the 
second  time;  and  there  were  children  bom  of  this  marringe  also,  who  are  the 
plaintiffs  in  this  suit.  The  head-right  certificate  of  W.  B.  Beotes,  which  was 
issued  for  a  league  and  labor,  pre&uraably  to  Include  his  head*right  as  a  single 
man.  and  the  augmentation  to  which  he  and  his  wife  were  entitled,  was  re- 
jected by  tlie  traveling  board  to  detect  fmudulent  land  certificates;  and  he  in- 
stituted suit  in  the  district  court  of  Washington  county,  In  1846,  to  eatabllsh 
it  as  genuine,  and  a  deove  waa  rendered  -in  his  favor  to  that  eff^.  After- 
wards the  certificate  was  lost,  and  Scotea  made  aflftdavit  that  H  was  h^  property, 
and  that  he  had  never  sold  or  in  any  manner  transferred  it;  and  obtained  a 
duplicatefrom  the  commissioner  of  theland-offloe.  Thia  certificate  waa  located 
by  De  Cordova  on  land  In  JlcKinnej  oonnty,  and  a  patent  laaued  to  W.  B. 
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Seotot  to  the  Innd  hi  1850.  8cotes  in  that  jenrtsonyeyA  to  De  Carclora  2.240 
aeras  of  it,  in  consideration  of  his  services  for  locating  this  eertitkutte,  and 
another  in  the  name  of  Evans,  leaving  of  the  Sootes  survey  2, 188  acres.  W.  P. 
Smith  died  in  1867. and  W.  B.  Scotes in  1S83.  Inl872.  W.B.Scotesdelivered 
the  patent  to  the  land  in  controversy  to  his  son  J.  K.  Sootes.  who  testiBed  that 
be  had  paid  taxea  on  it,  and  claimed  it  for  himself  and  Mrs.  Hilt  ever  since. 
Tbere  was  no  evidence  that  W.  B.  Scotes  had  ever  paid  taxes  on  the  land,  and 
it  was  iiot  in  the  possession  of  any  one  until  1888.  During  that  year,  J.  K. 
Scotes  and  Mrs.  Hill  sold  and  conveyed  to  Clamp  A  Clamp,  who  fenced  and 
built  tiouses  upon  it,  and  have  been  tn  actual  possession  since  that  time.  The 
plaintiffs.  Belle  Goode  et  ah,  children  o£  W.  B.  Sootes  by  bis  second  wife, 
brought  this  suit  for  a  partition  of  tite  unsold  portion  of  the  W.  B.  Scotes 
league,  wliich  was  tried  by  the  court  wittioat  a  Jury,  and  judgment  rendered 
for  defendants. 

Tbe  Qnt  complaint  is  that  the  oonrt  erred  fn  not  Anding  and  reducing  to 
writing  its  conclusions  of  law  and  fact  on  the  material  Issaea  raised  by  the 
pleadings  of  the  parties,  when  plaintiffs  at  the  time  requested  the  court  to  do 
so.  it  aimearB  from  the  racmrd  that  tbe  court  did  reduce  to  writing  Its  con- 
elualons  of  fact  and  of  law,  and  that  oonnBel  afterwards  requested  more  spfr> 
cifle  findings  In  reference  to  tbe  qaesttona  of  est(^pel  and  of  statedemand.and 
that-  the  oourt  in  response  stated  snbstanUally  tbati  in  its  opinion,  the  ques- 
tiona  bad  been  aa  fully,  answered  as  the  evidence  would  authorlEe.  In  such 
•Tent  tbe  district  ooturt  la  Uie  primary  Judge  as  to  what  Is  material ,  and  what 
tscta  tbe  eridenoe  tends  to  prove,  as  well  as  the  oonelnskHU  ot  law  and  ftict 
to  be  drawn  therefrom.  Article  1388  of  the  Kevlaed  Statutes  proTldea  that, 
upon  a  trial  by  tbe  oonrt»  Hue  Jndge  riiall,  at  ttw  request  of  either  of  tbe  par- 
Ufls,  state  in  writing  tbe  conclusions  of  faot  found  by  him  separately  from  the 
eonelnalom  of  law,  wbkdi  eondnstonb  cf  flict  and  law  shall  be  Bled  with  the 
clttkt  and  shall  crautitute  a  part  of  the  reond.  The  eonrt  made  out  and  filed 
a  statement  of  twSU  in  the  case  accMdiag  to  law,  wblcb  must  be  presumed  to 
be  ocffrect,  and,  if  there  was  an  omiaslQO  to  fli^  any  ooneluslons  of  fact  or 
law  to  the  prejudice  of  the  ^IntitTs,  It  can  be  revised  in  this  court;  but, 
where  tbe  oonrt  reduees  Its  eonelusiona  of  fact  and  biw  to  writing*  a  failure  to 
find  a  particular  issue  olaimed  by  counsel  to  be  material  is  not  error  unless 
it  is  made  by  tbe  evidence  to  appear  material  to  this  court.  It  does  not 
appear  from  the  record  that  W.  B.  Sootes  was  influenced  by  the  words  or  con- 
duct of  defendants,  or  those  under  whom  tlM^daira,  to  bring  suit  to  establish 
bis  head-right  certificate,  or  to  make  affldavlt,  after  its  loss,  that  it  was  .  bis 
own  property,  and  that  be  bad  not  soU  or  transferred  it,  or  to  contract  with 
De  Cordova  for  its  location,  and  convey  him  a  portion  of  it;  nor  change  bis 
oondiiion  in  reference  .to  tbe  land  certificate  or  the  land  in  any  way  whatever. 
"Soi  can  it  be  presumed  from  these  facts,  and  the  failure  of  defendants  to 
^ve,  that  either  W.  F.  Smith  or  Tbeododa  C.  Beotes  objected  to  the  acUon 
ef  W.  B.  Scotes  in  the  premises ;  and  tbentftore  defendants  are  not  estopped 
to  assert  anytltle-tbsy  may  bave  to  tbe  fand.  Korean  a  court  presnme,  from 
llie  facts  herein  stated  and  from  the  furtbei'  taat  that  land  certificates  are  per- 
sonal-property, and  may  be  transferied  by  deUvery,  that  W.  B.  Smith  acrid  or 
reoonv^ed  Uie  certificate  to  W.  P.  Sootes. 

It  is  indicated  Uiat  the  conveyance  from  W.  B.  Sootes  and  wife  to  W.  P. 
Smith  of  date  January  10,  1838,  has  become  a  stale  demand,  and  that  it  is  not 
availiUjIe  to  defendants  ss  a  muniment  oC  title,  upon  the  theoi7  that,  though 
in  f<Hin  a  deed.  It  is  in  fact  an  execntory  contract.  The  lapse  of  10  years  or 
more  after  the  time  when  suits  should  be  brought  is  now  generally  conceded 
to  bo  a  good  defense  to  actions  <mi  executory  contracts,  when  no  sufficient  ex- 
cnae  Is  given  for  tbe  delay  in  bringing  suit;  but  It  does  not  follow  that  the 
parson  bMIng  tbe  legal  title  ander  such  circumstances  could  reoonvey  as 
i^inat  a4MEflwdan6  Injossessicn  undnr  an  wcecatoiy  contract;  and  we  tmnk 
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the  joontrsiy  may  be  tmtoly  auarted  u  tha  rule  in  all  inataneea  vbere  Hie  Ten- 
dee  bas  compltod  with  his  part  of  the  contraet.  The  I«gal  and  equitable  title 
to  two-thitds  of  the  certifleate  waa  vested  in  Smith  by  deed  from  Sootea  and 
wife,  with  directloDS  that  the  patent  issue  to  the  same  in  the  name  of  Smith. 
But  for  some  reasuis  the  offieen  of  the  goranment  issued  Uie  original  head- 
right  at  W.  B.  Scotes.  and  the  augmentation  of  himself  and  wife,  as  a  aii^le 
ceniQcate,  Instead  of  one  certiflci^  for  one<third*  and  another  lor  two^hirds, 
as  seems  to  have  been  contemplated  would  be  done.  A  certifleate  having  is- 
sued to  W.  B.  Sootee  for  a  league  of  land,  upon  ita  location  the  patent  was 
Issued  to  him  fm:  the  wh<de  league;  but  two-thirds  of  it  ma  in  trust  for  W. 
P.  Smith,  and  neither  Sootea  nor  his  h^  eould  acquire  tttte  to  it  without  first 
repudiating  the  trust.  And  we  are  opinion  thwb  tha  tacHa  shown,  even  if 
known  to  Smith,  cannot  be  coneidered  such  r^udlatton.  The  land  was  in- 
tended ultimately  for  the  braeflt  ot  Scotes'  wife;  and  iril  of  his  acts,  e«ept 
the  conveyance  to  Be  Cordova*  was  in  furtherance  of  the  tmat,  and  tbta  should 
not  be  held  to  operate  as  a  repudiation  of  iti  exoqit  as  to  the  land  convqyed. 
especially  as  It  ia  susceptible  of  explanation  if  the  parties  to  it  were  in  life. 
For  these  reaaona  we  do  not  Uiink  the  doctrine  of  stele  demand  is  ai^Ucable 
to  the  facts  of  this  case.  It  has  not  been  shown  tliat  i^ipellanta*  anceator  bad 
the  right  to  convey  any  land  in  the  league  except  hfa  oue-ttalrd  interest;  and, 
it  appearing  that  he  did  eonvey  more  than  tbls»  it  f<dlows  there  waa  nothing 
l^t  for  appdiants  to  inherit*  and  they  cannot  recover.  W.  B.  Scotes  had  no 
implied  authority  to  bargain  or  convey  appellees'  land  In  oonsidwation  of  the 
locAtlon  of  the  oertiQoate.  either  from  the  &ct  he  was  tenant  In  <x>mmon,  ot 
from  the  fact  that  h«  held  Smith's  portion  of  the  certificate  in  trust  for  him; 
and  no  express  auttiority  is  shown.   The  Judgment  should  be  affirmed. 

WiLUE,  C.  J.  Beport  of  commission  of  a^ieals  examined*  their  opinion 
adopledt  and  Judgment  aflkmed.. 


Hahce  et  ux.  V.  (jalveston  TThabf  Co. 

{Supreme  Court  of  Texas.  February  1888.) 

JUSTUn  OV  TBS  FbACB— JOMMBIIT— StsjomiKa  Bjucdtiojt. 

JnsticM*  coartB  under  the  CQUtitation  and  laws  of  Texas,  not  Mng  ooorts  <ME 
special  Jurisdiction,  In  which  «I1  the  facta  giving  them  JuritdloUon  mast  appMur,  the 
Ui»  that  a  transcript  fiom  the  Jnattoe  does  not  snow  ezpresrfr  that  all  the  duendanta 
In  aa  aotton  were  wted  toiappoer  dees  not  iavaUdate  the  Judgment 

Appeal  from  district  court,  Oalveston  county;  W.  H.  Stxwast,  Judge. 
Suit  by  W.  B.  Uanoe  and  wife  against  the  Galveston  Wharf  Company,  to 
enjoin  an  execution.   Judgment  fbr  defendant,  and  plaintiffs  appeal. 
Bums  A  3um$,  for  appellants.  Alexander  Bampson,  for  appellee. 

Statton,  J.  This  suit  was  brought  by  appellants,  to.  enjoin  an  execution 
issued  under  a  judgment  rendered  against  tliem  In  a  Justice's  court  The 
grounds  on  wliich  the  injunction  is  sought  are  Utat  the  appellants  were  never 
cited,  and  that  ib»y  did  not  appear  by  attorney.  The  cause  was  tried  without 
a  jiu-y,  but  noconclusiona  of  law  and  fact  are  found  in  the  re(»rd.  A  certified 
copy  of  the  justice's  record  was  oftered  in  evidence.  This  shows  that  citatioa 
issued,  and  that  on  September  3, 1877,  the  parties  i^peared  by  attorney,  when 
judgment  was  rendered  against  Mrs.  Hance  only;  it  reciting  that  citation  is- 
sued to  William  Hance  had  not  bem  served.  That  judgment  was  set  aside* 
and  the  cause  was  reguiarly  continued  thereafter  from  term  lo  term  until  set 
for  trial  on  December  10*  1877,  at  which  time  judgment  was  rendered  against 
both  defendants.  Execution  issued  on  that  judgment.  July  10, 1878,  and  the 
execution  which  it  is  sought  in  this  suit  to  enjoin  was  the  second  one  issued. 
The  fact  tluit  the  transcript  from  the  justice's  court  does  ncrti  expressly  show 
that  both  the  defendanta  were  olted.doea  not. iavaUdate  the  JodgDMBk 
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JoBtioeB*  courts,  under  theccinsCltntlon  and  lavs  of  this  state,  an  notconrts 
of  special  Jnrtsdletlon,  In  wbloh  all  the  facts  which  gave  the  Jurisdiction  in  a 
particular  ease  must  appear,  or  tfadr  proceedings  be  held  of  no  effect.  In  IfiU- 
Uim»  T.  Ball,  62  Tex.  608,  the  mie  applicable  to  domestic  judgments  of  courts 
of  general  jurisdiction  was  applied  to  a  justice's  judgment.  If,  In  the  case 
before  us,  the  jndge  who  tried  tbe  eadse  had  based  his  judgment  on  the  tran- 
script from  tbe  justice's  court,  we  would  not  be  anthoriwd  to  disturb  it.  He. 
tw wever,  heard  evidence  in  the  oanse ;  and,  while  there  wag  a  conflict  thereon, 
there  was  ample  evidence  to  justif}'  a  finding  that  both  the  defendants  were 
duly  cited  before  the  judgment  was  rendered.  There  is  no  raror  In  the  Judg- 
ment, and  it  will  be  affirmed.  ' 


ESEZX  V.  BuuezN«sB. 
(Atpmiw  Court  of  Tgeo*.  February  M,  18BS.) 

1.  TBinTB— POWXBS  AXD  DTTTISS  Or  TBUSTBE8— ACl'TOirS  BT. 

An  Mithoritr  grwiMd  to  a  trnttee  to  reoeive  lenta.  Mid  Mil,  at  Us  dlseieUon,  the 
property  held  In  trust,  the  proceeds  to  be  for  the  benefit  of  the  ceitui  oue  truit,  does 
not  imiiSv  a  power  to  defend  alone  a  suit  to  set  aside,  on  the  ground  of  fraud  and 
Intimlouion,  the  deed  under  which  he  holds ;  and  the  cestui  que  tnwt  most  be  made 
a  party  defendant. 
Ii  JuDmaara— BT  DavAuuf— Danor  nt  PAarm. 

A  Judgment  taken  hgr  dafaaU  ahonld  be  set  aside  iqxm  motion,  where  It  a^iiean 
that  tlie  real  party  In  Intereet  was  not  made  a  i»rty  to  the  sotion. 

Appeal  from  dlBtarlct  court.  Fort  Bend  ooanfy;  W.  H.  Bqbkhabt,  J  udge. 

Action  hj  Anna  Burainger  against  John  Ebeli  to  set  aside  a  conveyance  on 
the  ground  of  fraud  and  intimidation.  Judgment  was  taken  by  default,  and, 
tbe  court  refusing  to  set  it  aside  on  tbe  ground  of  want  of  a  necessary  pMfy 
In  the  action,  defendant  appeals. 

P.  S»  Pearson,  for  iqipellanb.   Parker  A  Feareton^  for  appellee. 

Gainbb,  J.  Appellee  brought  this  suit  against  ^ipeUant  akme  to  cancel  a 
deed  eocecuted  by  her,  conveying  to  him,  in  trust  for  the  benefit  c£  his  dmigh- 
ter,  AnnaEbeU,  certain  lots  in  tbe  town  of  Boaenbem.  Tbe  peUUon  alle^, 
in  BUbatanca,  that  tbe  cooveyaDce  was  procured  by  threats  and  intimidation. 
A  copy  of  the  InatmmeDt  was  made  a  part  of  the  potion,  from  which  it  deariy 
iqtpearfl  that  the  conveTanoe  was  made  sol^  for  the  benefit  oi  tin  daughter, 
although  the  trustee  wu  anthcffiied  to  oollaot  tbe  rents  for  her  bantft,  and  in 
his  discretion  to  sail  tbe  pnpexty,  and  to  qiply  tbe  proceeds  to  her  sole  nsa. 
The  prayer  was  tar  a  cancellation  of  tbe  deed,  and  for  a  writ  of  poeaeasion. 
Mo  answer  having  ben  filed  on  the  fifth  di^  of  the  term,  the  plaintifl  took  a 
judgment  by  default.  Tbe  dtf endant  filed  a  motion,  praying  the  ceart  to  set 
aside  the  Judgment,  and  grant  him  a  new  trial,  irtkidi  was  overruled.  One 
gronnd  of  tbe  motion  was  tbat  tbe  judgiaent  was  erroneoua  bceanae  the  bene- 
ttdnry  in  tbe  deed  soni^tbto  ^  Mt  Mlde  liad  not  been  made  a  party  to  tbe  suit. 
It  ia  now  nsdgned  that  the  court  erred  In  lepdering  judgment  without  Anna 
EbeU*s  having  been  made  a  part^ defendant.  Two  questions  an  presmted 
far  the  assignment:  Firtt,  was  tbe  esstwi  que  tnut  a  necessary  party  to  the 
suit?  And,  sacond,  can  tbe  objection  for  want  of  a  necessary  party  be  taken 
by  motion  in  tbe  court  below  afCi^r default  or  upon  appeal? 

As  to  the  first  question,  the  genenil  rule  i»  well  established  that,  in  aults 
fayoragainat  the  trustee  for  tberpcovwyof  tintrostittoperty,  the  beneficiary  is 
a  aeccssaCT  party.  Bolee  v.  Linthieum,  4S  Tex.  224;  Buff^n  v.  Cartwrtght, 
4A  Tex.  !&)6;  Hall  v.  Sarrii,  11  Tez.  800;  Holland  v.  Bafter.  8  Hare,  72; 
Woodvmrd  v.  Ifood,  19  Ala.  21S;  Van  Dorm  v.  Bobineon,  16  N.  J.  Eq.  256; 
Jefehardt  v.  RiehanU.  9  Gray,  818;  Ward  v.  HolHru,  14  Md.  158;  1  DanieU, 
Ch.  Pr.  (5th  Ed.)  220,  and  note;  Story,  Eq.  Fl.  §  207  ;  2Ferry.  Trusts,  g  878. 
To  this  rule  there  are  weUrrecognised  exceptions;  bi^  these  embc«ce  main^ 
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that  dau  of  casw  where,  by  reaaoa  ol  the-Bmober  of  the  benefloloiies,  it  is  in- 
oonvenient  to  make  them  partieft,  mihI  where  it  xa»j  be  presumed  that  it  was  the 
intmtion  to  inveftt  the  trustees  with  power  to  prosecute  and  defend  suits  in 
their  ownnamea.  An  apt  illustration  <tf  the  exception  is  found  in  the  ease  of 
the  trustees  in  a  mortg^^  to  seenre  a  aeries  of  negotiable  bonds  upon  tba 
proper^  of  railroad  companies.  Show  t.  SaUrwtd  Co.,  5  Or^,  1^.  An- 
other iUustmttoa  la  alEorded  by  tbe  case  of  an  assignee  in  a  deed  uf  an  assign- 
ment mude  bj  an  inaolTent for  the  Joeneflt  of  his  orqdUora.  Xtrrison-v.  Steuh 
art,  98  U.  S.  156.  The  appointment  of  an  assignee  in  aueb  eaaea  generallj 
grows  out  of  the  necessity  of  baTii^  some  agent  to  act  for  beneficiaries,  who 
are  usually  too  numerous  to  act  together.-  In  soch  a  ease  the  presumption  is 
great  that  he  is  their  representative,  net  only  aa  to  ttie  general  management 
of  the  assets,  but  also  to  proaecute  and  defend  suits  Invrnving  tttie  to  the  as- 
signed estate.  The  authm^ty  granted  to  the  trustee  in  the  present  case,  to 
receive  rents  for  the  uae  at  the  amttU  gw  truatt  and.  in  his  discretion,  to  sell 
the  property,  the  proceeds  to  go  to  her  benoQt,  does  not  imply  a  power  in  Um 
to  defoid  idone  a  suit  involving  title  to  the  trust'^stata;  and  we  are  therefore 
ol  opinion  that  the  beneficiary  was  a  necessary  party. 

We  come,  then,  to  the  second  question,  can  the  obJeetl«i  that  there  ia  the 
want  of  a  necessary  party  be  taken  after  a  judgment  by  detaottf  This  quea- 
tlon  must  also  be  answered  In  the  aArmative.  In  Amdmon  v.  Chandler,  18 
Tex.  486,  Chief  JusUce  HsBiraiix  reoognlaea  thedO(Arine  that  tiie  objection  is 
good  upon  a  writ  of  error  when  ttie  defect  appears  upon  tbe  face  of  tin  pe^on. 
Tbe  defect,  however,  did  not  so  appear  in  that  case,  and  the  point  waa  not  de- 
cided. Tbe  principle  thwe  reeogniied  is  that  ganendly  adopted  ia  the  oommon- 
hiw  courts,  {Bell  v.  Zovman,  1  M6n.  39;  Wwutar  t,  fforUtmp,  b  Wis.  2iS: 
Gowrnor  v.  Webb,  12  Oa.  189;  Homsr  v.  Moor,  5  Burr.  9614;)  and  has  uta* 
ally  prevailed  in  courts  of  equity,  (1  Daniell,  Oh.Pr.294.)  Tbe  «ourt  sbonld 
not  reader  a  judgment,  there  being  tiM  want  of  a  necessary  party  to  a  suit 
The  defendant  tn  such  a  case  has  a  right  to  presume  that  tbe  court  will  not 
enter  an  erroneoos  judgmmt  agsinst  him,  and  henoe  should  not  be  held  in 
default  until  tbe  necessary  party  is  broni^  before  the  court.  If  judgment  hy 
default  be  taken,  it  should  be  set  aside  upon  motion;  and,  in  -caae  the  moti<ra 
be  overruled,  it  will  be  reversed  upon  appeal  or -a  writ  of  errer.  Tbe  effect 
of  tiie  judgment  in  this  oase  was  to  tidce  the  property  in  ooi^roversy  from  the 
possession  o(>ai^)ellsnt,  though  be  held  it  for  tbe  sole  use  of  his  daughter,  and 
to  tax  him  with  the  costs  of  a  salt  in  wfaich  he  bad  no  b«aeflcial  interest.  It 
was  erroneous.  Mid  should  have  been  set  aside  upon  the  motion  filed  for.  that 
purpose. 

For  tbe  errors  of  the  eoort  in  proceeding  to  the  judgment  without  making 
tbe  only  person  beneficitdly  interested  in  the  subject-matter  adversely  to  the 
plaintiff  a  party,  and  in  overruling  tbe  motion  to  set  aside  the  judgment,  the 
judgment  will  be  reversed,  and  the  cause  remanded,  with  Instouctions  to  the 
court  below  to  proceed  no  further  until  Anna  Ebell  made  a  party  defendant 
by  amendment,  and  that,  upon  |daintiff*a  failura  to  do  Uiis,  the  suit  be  dis- 
missed. 


GvLT,  G.  &  8.  F.  Bt.  Go.  v.  'Vm.i.EAin. 
(fihtfwmie  Gourt  0/ Stodft  Febmaty  IS,  1888.) 

OutRIXBfl— Or  FA88EHGEBB— ZHJITBIBS  TO  FaBSBKOKB— StABTIKO  TbAIH  WITBOUT  SiO- 
NAI.. 

PlaintUCt  a  passeagOT-on  defeadanfa  train,  was  Injured  iiriiile  »HgHi«g  at  a  de- 
pot,  and  in  an  action  Jor  damagea  the  ooort  charged  that  he  wia  aanued  to  leoovar 
if  defendant'i  Bervants  did  not  stop  the  train  a  reastmably  anfB<dent  time,  or  did 
not  give  aignal  of  starting  again,  w  Whistle  or  heAL  Hew  error,  in  that  the  jury 
woud  have  been  compelled  to  find  lor  plalatiff  If  no  such  idgnal  bad  bsea  glvea, 
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ereu  thom^  (be  train  mu  have  ubomei  axnffldeat  length  of  time,  that  induotng 
the  belief  ttMt  plijptiff  might  leave  the  train  without  negligence  at  any  time  before 
ilgnalof  IntenUon  to  start  aeain. 

Appeal  from  district  court.  Galvostoa  ooun^;  Wii«i.iah  II.  Stjc^'Abt, 
Judge. 

Action  tor  damagea*  by  Jesse  WiUiama  against  the  Gulf,  Colorado  A  Santa 
7e  Bailroad  Companyi  for  injuries  received  in  not  being  allowed  sufficient 
time  to  leare  dtfaidant'a  train  at  its  depot.  Froio  a  verdict  and  judgment 
for  plaintiff,  deCmdant  appeals. 

BaUingsr,  M9tt  <ft  Twrj/t  for  appellant.    WheeUr  A  22Aod«r,  for  appellee. 

Statton,  J.  The  appellee  was  a  passenger  on  the  a[^l«tt*B  railway,  and 
alleged  that  be  was  injured,  Id  attempting  to  leave  its  car  oa  xeacfalng  his 
destination,  bj  the  sodden  and  vit^nt  movmwnt  of  tlie  car  witliont  notice, 
before  he  had  AsnflSoimt  and  reasooaUe  time  to  leave  the  oar  after  it  stopped. 
The  evldenee-as  to  the  manner  in  which  ha  was  injured,  as  to  whether  the 
tnin  stoiq>ed  a  sn0(dent  and  reasonable  time  to  enable  him  to  leave  Uie  car 
In  eafMy,  and  as  to  whether  notice,  by  ringing  the  bell,  blowing  the  whisUe. 
or  otherwise,  ai  an  intention  to  put  thetrwn  in  mction  was  given,  was  oon- 
flirting.  So  standing  the  evidence,  the  court  instrnetod  the  }ury  as  follows: 
"The  defendant  company  Is  required  to  stop  the  train  at  the  station  a  reason- 
ably Buffloient  time  to  enable  its  passengers  to  gcA  off  the  car,  and  it  is  also 
required  to  give  signal  <a  Btarting  again,  by  whistle  or  bell,  and  if  you  twlieve 
from  the  evidenee  that  defendiunt's  servants  were  guilty  U  negligence  in 
^tbw  of  those  respects,  and  that  plaintiff's  injuries  were  caused  by  such  neg- 
llgenoe,  witiunit  any  ooutributory  n^^genoe  on  the  part  of  the  plaintiff,  then 
the  plaintiff  would  be  entitled  to  your  venUct."  **TbepLalBUff  alleges  in  his 
petition  that  when  the  train  arrived  at  Alvin,  [plaintiff's  de^nation.]  atid 
came  to  a  full  stopj  ud  invited  the  passengers  to  get  off,  he  was  in  the  act  of 
getting  off.  when,  owing  to  the  want  of  sufflcient  time  and  to  a  sudden  jerk 
of  the  car  without  signal,  he  was  Ttolentiy  thrown  to  the  ground  striking  the 
aide  of  the  car^  and  the  wheel-  mangled  his  left  arm.  If  you  believe  from 
the  evidence  that  the  plaintiff  received  hla  injuriee  in  said  manner,  and  tiiat 
said  injuries  were  caused  by  the  negligence  of  defendant's  servants  in  not 
stopping  the  train  a  sufficient  time  to  enable  bim  to  get  off,  or  suddenly  start- 
ing the  car  by  a  jerk,  without  aigiHtl  of  bell  or  whIsUe,  the  plaintiff  would  be 
entitled  to  your  verdict,  unless  you  believe  from  tbe  evidmce  that  the  plain- 
tiff by  his  own  negligence  contributed  to  the  injury. " 

It  was  incumbent  on  the  plaintiff  to  prove  tlut  his  injury  resulted  from  the 
negligence  of  the  servants  of  tbe  appellant.  It  would  oniiimrily  t>e  n^ligenoe 
in  a  railway  corapnny,  when  reaching  a  place  at  whlcli  pHSsengers  are  to  leave 
its  train,  to  put  tlie  train  in  motion  again  before  passengers  bad  sufficient  and 
reasonable  time  to  aligbt;  for  they  would  be  expected  to  do  so,  fukd  would  in- 
cur danger  If  the  train  was  put  in  motion  while  tiiey  were  in  the  act  of  alight- 
ing. It  does  not  follow,  however,  If  a  tmin  be  stopped  for  sufficient  and 
reasonable  time,  that  it  will  be  negligence  perse  to  put  it  iu  motion  again 
without  giving  signal  of  intention  to  do  so  by  whistle  or  bell  or  otherwise. 
The  charges  inform  the  Jury,  in  effect,  that  tbe  appellant  was  guilty  of  action- 
able negligence  if  it  failed  lo  stop  its  car  for  a  sufficient  and  reasonable  time 
to  enable  passengei^  to  alight,  and  that  it  was  negligent,  if,  after  stopping  its 
train  at  the  place  where  appellee  was  to  leave  it,  it  started  again  without  giv- 
ing signal  by  whistle  or  bell.  The  charge  was  not  that  the  two  acts  combined 
would  constitute  negligence,  but  that  either  would.  In  the  absence  of  a  stat- 
ute requring  a  signal  to  be  given  by  bell  or  whistle,  it  is  error  for  a  court  to 
imtmct  a  jury  that  it  Is  negligence  to  put  a  train  in  motion  without  a  signal 
BO  given.  There  is  no  statute  in  force  in  this  state  requiring  a  signal  to  be 
M  given  before  a  train  ia  pat  in  moUpn,  after  having  stopped  at  a  station 
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where  passengers  are  to  alight.  The  jary  mny^  have  beHeved,  under  the  evi- 
dence, that  the  train  stoppol  at  Alvin  sufficlentlj  long  to  enable  the  appellee 
to  leave  the  train  with  saf^^.  yet,  under  the  charge,  they  would  have  been 
compelled  to  find  for  blm,  notwithstanding  this,  if  a  signal  of  intention  again 
to  put  thetrtiin  in  motion  was  not  given  in  one  of  the  modes  specified.  It 
was  also  necessary  that  it  should  appear  that  the  appellee  was  not  guilty  of 
contributory  negl^nce.  The  tendency  of  the  charge  was  to  induce  the  jury 
to  believe  that  the  appellee,  without  negligence,  might  attempt  to  leave  the 
train  at  any  time  before  a  signal  of  intention  to  move  it  was  given  in  one  <i€ 
the  modes  pointed  out  in  the  charge,  without  refarence  to  the  length  of  time 
the  train  remained  at  the  station.  A  ease  might  arise  In  which  it  would  be 
negligence  to  put  a  train  in  motion  without  signal,  when  it  had  remained  at  a 
station  a  sufficient  lenght  of  time  to  enable  passengers  to  leave  it  in  safety; 
but  whether  so  in  a  given  ease  would  be  for  the  determination  of  the  jury  in 
view  of  all  the  facts;  but  a  court  would  not  be  auUiorized  to  Inform  the  jury 
that  the  failure  to  give  a  signal  would  be  negligence,  aAd  less  still  would  it 
be  authorized  to  instruct  that  the  failare  to  give  a  signal  in  a  specific  manner 
would  be  negligence.  The  charge  was  that  appellant  was  **required  to  give 
signal  of  starting  again  by  whistle  or  bell,"  by  which  the  jury  were  given  to 
understand  that  the  law  Imposed  this  specific  act  as  a  duty.  If  this  were  true, 
an  oraiseion  in  this  respect  was  negligence;  and,  throughout  the  charge,  the 
court  assumed  and  declared  that  the  spedflc  duty  existed,  and  that  a  failure 
to  perform  it  was  negligence.  Whether  this  omission,  if  it  occurred,  was  neg- 
ligence, depended  on  all  the  facts  existing  at  the  time  the  appellee  attempted 
to  leave  the  ear,  and  was  for  the  determination  of  the  jury.  The  charge  prac- 
tically withdrew  this  question  from  them,  and  required  «  finding  that  the 
servants  of  appellant  were  negligent  If  the  jury  believed  from  the  evidence 
that  the  car  was  put  In  motion  without  signal  given  by  bell  or  whittle.  Fcht 
this  error,  the  judgment  will  be  reversed,  and  the  cause  remanded. 

BOTB. 

CiKBims— T>UTT— PAssKNffsB  AuaHTiira  raoH  Tkinr.  The  tawUefl  oontraot  of  Am 
oarrter  to  carry  the  pasBenger  safely  to  his  pcrint  of  desthuUonincindflsthedutyof  aih 
uonneing  the  unriviu  of  the  train  at  the  statioii,  and  of  giving  him  a  reasonable  oppor 
tunity  to  leave  the  cars  at  the  regular  atopping  place.  Hurt  v.  Ballway  Co.,  (Mo.)  7 
S.  W  Rep.  1 :  Railway  Co.  v.  Prinnell,  (Va.)  8  S.  B.  Rep.  95:  BaUway  Co.  v.  Rushing, 
(Tex.)  fl  B.  W.  Rep.  8W:  Railway  Co.  v.  Butler,  (Ind.)  14  N.  E.  Rep.  5»:  Keller  v.  RaQ 
way  Co.,  (Ubm.)  6  N.  W.  Hep.  480;  BarUkCflomew  v.  Railway  Co.,  (N.  T.)  7  N.  E.  Rep. 

As  to  what  is  a  reaaonable  Ume  must  d^nd  upon  the  drctuDstanoea  of  eaoh  oase. 
Keller  v.  Railway  Co.,  *upm. 

The  auttouncemeDt  of  thestatioo,  and  the  stoppage  of  the  train  Is  an  invitation  to  the 
passenger  to  alight.  Railww  Co.  v..  Prinnell,  mpra;  Bartholomew  v.  Railway  Ca, 
mtpra.  A  railroad  oompany  u  not  bound  to  render  Ita  passengBrs  peraoaal  aa^tance 
in  alighting  from  Its  trains  when  they  are  in  proper  position,  ana  suitable  and  aafe 
means  are  provided  therefor.  Rabenv.R^awayCo.,(lowat}8iH.W.Rep.fiSl:  SImms 
V.  Railway  Co.,  (S.  C.)  8  8.  B.  Rep.  801. 

The  rule  that  s  railroad  company  is  bound  to  exorcise  the  strictest  vlgflaooe  incarrr- 
ing  passengers  to  their  destination  does  not  extend  to  the  act  of  setung  them  down 
thereat.  Thus,  when  the  servants  of  a  common  carrier  afford  passengers  a  reasonable 
time  to  leave  the  cars  after  arrival  at  the  end  of  their  journey,  they  have  the  right,  oC 
the  expiration  of  such  reasonable  period,  to  presome  that  all  the  passengers  whose  place 
of  destination  is  then  reaobed  have  done  what  is  customary  for  passengers  in  like  tAr- 
cumstances  to  do,  to-wit,  have  left  the  cars.  When  such  a  reasonable  Ume  has  thus 
elapsed,  it  is  no  put  of  the  duty  of  the  servants  of  such  corpoiatiou  to  make  personal 
inspection  of  or  to  interrogate  the  remaining  passengers,  to  see  whether  they  intend 
leaving  the  cars.  Hnrt  v.  Railway  Ca,  supra;  Raben  v.  BaUway  Co.,  (Iowa,)  96  N. 
yr.Rea.6U.  The  rttle^q;»UeB  only  in  remect  to  things  appertaining  to  the  actual  trans- 
portatlon  of  the  passenger,  and  In  ranrcTto  results  naturally  to  be  apprehended  froma 
hdlure  to  exercise  sach  vigilanoo.  Morris  v.  Ballway  Co.,  (N.  T.)  18  N.  B.  Rep.  455: 
Kelly  V.  Railway  Co.,  (N.  T.)  15  N.  B.  Rep.  870;  Haymon  v.  IWlway  Co.,  (Fa.)  U  AtL 
Rep.  815.  When  the  oars  stop  ofc  a  passenger's  plooe  of  destination,  it  is  his  duty  to 
leave  the  car  without  unnecessary  delay.  Keller  v.  Railway  Co.,  supra. 

The  purchase  of  a  tidrat  at  a  rallToad  ticket  otOoe  gives  no  right  to  the  passenger  ex- 
cept upon  ecmditlon  <tf  presBBtb^  himself  fM- passage  bafove  thasigBal  is  given  ma 
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itart;  and,  tf  he  comes  after  that,  It  i»  not  nsKlteeDoe,  m  agalnat  him,  that  the  train 
Rtarta  in  obedienoe  to  it,  and  plaintiff  is  iojorea  m  attempting  to  get  on.  Faulitsch  v. 
Railway  Co.,  (19.  Y.)  6  N.  B.  Rep.  677.  But  if  the  officer  in  chargeputs  the  train  in  mo- 
tion, knowiugthat  such  person  u  in  the  act  of  getting  on,  and  he  is  li^ured  therehy,  the 
taUway  company  will  belkue.   BaUway  Co.  y.  Fox,  (Tex.)  «  S.  W.  Bap.  669. 

The  duty  of  the  carrier  to  one  who  is  not  a  passenger,  while  in  the  act  of  alighting,  ia 
relative,  and  not  absolute,  and  the  UabiUl/  of  the  oompany  depends  upon  a  failure  to 
use  ordinary  care  after  aotoal  notice  of  hb  danger.  GrlawoUTT.  BaUway  Co.,  (Wis.) 
aBli.W.Bep.101. 

GLBNK  V,  KlHBBOUGH'B  BSTATB  »t  oZ. 
(Supreme  Court  of  Itoae.  Febroaiy  88, 1888.) 
L  EXBCUToas  axd  ADHtsiaTa^TOBS— JODOinXT  o»  PaoBATB  Comrr— Right  or  Haias 
TO  Appbal. 

Under  Rev.  St.  Tex.  art  2061,  which  gives  the  dedrions  of  the  probate  oonrts  ap- 
proving or  disapprOTing  claims  against  estates  tiie  force  and  effect  of  judgmenta, 
and  allows  the  clatmant^  or  any,  person  interested  In  the  estate,  to  appew  to  the  dia* 
trict  court  as  from  other  judgments  of  the  county  ooart  in  probate  matters,  tiM 
heirs  of  an  estate  may  appeal  from  the  allowance  of  a  claim  against  the  estata,  with- 
out giving  notice  of  such  i^^wal,  though  they  did  not  appear  and  oontest  the  claim 
In  the  probate  oonrt. 
%.  Bun— Appuz.  raoM  Paoun  Gaxna~-Joaa>m  or  Hbibs. 

When  the  heirs  of  part  of  an  intestate  estate  appeal  from  the  aUowanoe  of  m 
claim  against  the  estate,  the  whole  qneation  is  opened,  the  same  as  if  all  the  JwlrB 
had  Joined  in  the  appeal. 
8.  6Ain— Frobatb  PsAcnoa— pREstncpnoH  iJ  to  Hsibs. 

Whtmthe^wanosof  aolalm  against  an  intestate  estate  is  appealed  from  br 
*  parties  daiming  to  be  heirs  of  the  estate,  and  the  claim  Is  disaUoweo  by  the  dlatrlA 
court  upon  the  appeal,  U  there  is  no  statement  of  facts  In  the  record,  it  will  be  pre- 
sumed, In  suppon  of  t^  judgment,  that  tlw  evidence  showed  that  such  parties  were 
heirs  of  the  estate. 

4.  Bun— PaoBATi  Pmono»— CoaTasriHO  Clam. 

daixDS  presented  for  approval  of  the  probate  eourt  against  an  estate  aa(f  be  eoar 
tested  wi&out  affidavit  supporting  the  objections  thereto. 

5.  Sun— DiSALLOwAHca  or  Claim— BsrusAL  to  Sram  Our  Ahswbb. 

When  a  claim  against  an  estate  is  considered  on  Its  merits  and  disallowed  as  uo- 
jnat  and  incorrect,  the  clamant  cannot  compl^  heoatue  the  oonrt  denied  his  mo- 
tion to  eoike  out,  for  want  of  verification,  ui  answer  setting  up  tiiat  he  had  aa- 
stgned  his  claim  before  its  presentation  to  the  administrator^  auM  aoOh  mling,  if 
Incorrect,  was,  under  the  c&oumstancea,  harmless  error. 
A.  Afpbju^-Fbjlcticb— AssionreitTB  or  Bbhob. 

Under  court  rules  Tex.  No.  tSl,  which  provides  that  the  party  prtjadloed  a 
violation  of  the  rules  may  reserve  a  Ull  of  exceptions  and  asngn  the  same  as  error, 
an  aasignment  of  error  based  upon  an  alleged  violation  of  the  rules  will  not  be  coo- 
sidered  when  no  exoeptlon  has  been  reserved. 

GommisBionen' decision.  TSmt  from  dlstrlGt  eouit.  Orange  ooanty;  W. 
H.  FoBD,  Judge. 

H.  A.  Glenn  preseoM  Mb  clahn  for  serrloea  as  nurse  against  the  estate  of 
a.  H.  KimbroQgh  and  J.  A.  Kimbrough.  deceased.  The  claim  was  allowed  by 
the  administrator,  and  I^>proved  the  probate  court.  From  this  decision 
two  of  the  heirs,  H.  £.  Foe  and  Mary  A.  £..  Foe,  appealed  to  the  district 
court.  That  court  refused  to  strike  out  the  unverified  answer  of  the  heirs. 
wMch,  after  denying  the  justness  and  correctness  of  the  claim,  set  up  that 
claimant  had  assigned  his  claim  before  he  presented  it  to  the  administrator; 
and,  after  bearing  the  case  upon  its  merits,  disallowed  the  claim.  The  claimant 
Inings  error. 

John  T.  Stark,  for  plaintiff  in  error. 

CoLLARD,  J.  It  is  provided  by  statute  of  this  state  that  the  action  of  the 
probate  court  in  approving  or  disapproving  a  claim  (against  an  estate  of  a  de* 
oeaaed  person)  shiUl  have  the  force  and  effect  of  a  final  judgment,  and  when 
the  claimant,  or  any  person  interested  in  the  estate,  shall  be  dissatisfied  with 
such  action,  he  may  appeal  tlierefrom  botlie  district  court  as  from  other  judg-- 
manU  of  the  count^'^  court  rendered  in  pnduUa  mattmi.  Bev.  Si.  art.  20ftl. 
v.Ss.w.ncl— 6  ^  1 
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It  is  also  provided  VbtA  any  person  irbo  vsmj  oootldflr  himself  aggrieved  1^ 
any  decision,  order,  decree,  or  Judgment  of  ttie  county  court  (in  probate  mat- 
ten)  shi^  have  the  right  to  appeal  therefrom  to  the  district  court  of  the  county 
upon  complying  with  the  provisions  of  other  sections  of  the  law.  Bev.  St. 
art.  2201.  The  next  article  prescribee  that  he  (the  appellant)  shall,  within  15 
days  after  such  decision,  etc.,  file  with  the  county  clerk  a  bond  with  two  or 
more  good  and  sufficient  sureties,  payable  to  the  county  judge  and  to  be  ap- 
proved by  the  clerk,  conditioned  tliat  the  appellant  shall  prosecute  his  appral 
to  effect  and  perform  the  decision,  order,  decaree,  or  judgment  which  the  dis- 
trict court  shall  make  thereon  in  case  the  cause  shall  be  decided  against  him. 
No  notice  of  appeal  is  required  by  the  law. 

In  the  case  at  bar  the  administrator,  B.  H.  Smith,  allowed  the  aoeoont  of 
plaintiff  in  error  for  |800  on  the  17tb  day  of  Xovfunber,  lfi82,  and  on  the  20th 
of  the  same  month  Uie  county  Judge  duly  approved  it,  and  assigned  it  to  the 
fourth  claaa.  On  the  6tli  (tf  December,  1882,  H.  E.  and  Muy  A.  L.  Foe, 
daiming  to  be  helis  at  law  of  decedents  filed  in  tiie  probate  court  their  bond 
for  appeal  from  the  order  ot  approval  to  the  district  court,  complying  with 
the  terms  of  the  statute,  which  Iwnd  was  at  once  approved  by  the  clerk.  If 
th€7  were  such  heirs  they  had  the  right  of  appeal  fn»n  the  action  d  the  pro- 
bate  Judge,  and  that  without  notice  at  appeal. 

To  entitle  an  heir,  or  person  interested  in  the  eetate  otherwise  than  as  heir 
to  appeal  from  an  order  of  the  probate  court,  it  is  not  necessary  that  he  should 
bave  appeani  to  contest  the  matter  before  t^e  court,  and  made  objections  to 
the  appro?al  of  the  claim.  He  could  so  appear  and  contest  the  claim,  (Rev. 
St.  art.  2027,)  but  such  appearance  is  not  made  essential  to  the  right  of  ap- 
peal. The  statute  awards  the  right  to  any  person  interested  in  the  estate 
wiUiont  any  sudi  limitation;  the  only  coodition  la  that  the  law  regulating  iq>- 
peals  must  be  complied  with.  It  is  urged,  however,  that  H.  £.  and  Mary  A. 
L.  Poe,  if  heirs  at  all.  were  only  heirs  of  one-fourth  of  the  estate,  and  though 
the  district  court  could  entertain  their  appeal,  and  revise  the  Judgment  of 
the  probate  court,  it  could  only  do  so  to  the  extent  of  tbeir  interest  in  the  es- 
tate. We  cannot  give  our  assent  to  this  proposition.  Upon  appeal  the  dis- 
trict court  tries  the  whole  case  de  now  for  all  persons  interested.  One  person 
having  the  right  of  appeal  and  exercising  It,  does  so  for  all  persons  having  a 
similar  right.  The  appeal  is  for  the  purpose  of  revising  the  management  of 
the  estate,  and  affects  the  rights  of  all  persons  interested  therein.  If  the  rule 
were  otherwise,  and  one  of  several  heirs  appeal,  with  a  favorable  result  and  a 
Baving  to  the  estate,  the  appellant  would  not  derive  the  full  benefit  of  his  a^ 
peal;  because,  upon  distribution,  each  hdr  would  be  entitled  to  hla  leapectlve 
share  of  the  estate,  without  regard  to  the  appeiU. 

Plaintiff  in  error  says  there  was  no  evidence  showing  that  H.  E.  and  Mary 
A.  L.  Foe  were  heirs  of  the  estates,  and  asks  a  reversal  on  that  ground.  There 
being  no  statement  of  facts  In  the  record,  wecannotdetermine  the  issue  as  to 
what  the  proof  did  show.  We  must  therefore  presume  that  there  was  evi- 
dence to  support  the  judgment. 

The  law  requiring  a  denial  under  oath  of  the  correctness  of  an  account 
properly  sworn  to  has  no  application  in  proceedings  in  the  probate  court. 
Claims  presented  for  approval  of  the  probate  court  agaiost  an  estate  may  be 
contested  without  affidavit  supporting  the  objections  thereto.  Appellants  had 
the  right  to  appeal.  If  heirs  of  the  estate,  and  their  bond  being  in  all  respects 
regular,  there  was  no  error  in  refusing  to  dismiss  the  appeal  ftn-  want  of 
bond. 

The  trial  Judge  heard  the  appeal  on  the  16th  day  of  October,  and  took  the  case 
under  advisement  until  the  1st  day  of  November,  when  the  judgmeut  was 
rendered,  it  beins  the  laat  day  of  the  term.  The  failure  of  the  judge  to  ren- 
der Judgment  at  least  two  da^  before  final  adjournment  is  assigned  as  error. 
Bnle  65  tax  the  govemmoit  at  district  omirta  nqoires  **that  when  acause  has 
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been  sabznitted  to'ttie  jadge  oa  tb6  and  facts,  tt  shall  be  detennlned  and 
a  judgment  rendered  therein  during  the  term  and  at  least  two  days  before  the 
end  of  tbe  term.  If  It  has  been  tried  and  submitted  one  day  before  that  time, 
tmlese  it  is  oontinaed  after  such  submission  by  consent  of  parties  plaoed  on 
the  record,"  etc.  fiule  121  provides  lhat  the  part^  prejadicad  by  a  violation 
of  the  rules  may  reserve  a  bill  of  exceptions,  and  present  the  same  as  a  ground 
for  a  new  trial,  and  assign  tbe  same  as  error.  There  was  no  exception  re- 
served concerning  the  delay  of  the  court  in  rendering  judgment  Without 
■Itch  exception,  the  assignment  cannot  be  considered  by  this  court.  ABStgn> 
raents  of  error  do  not  take  the  place  of  bills  of  exc^ttons. 

The  court  below  decided  that  the  account  of  plaintiff  in  error  was  unjust  and 
Inoorreot.  maniftetly  showing  that  the  court  did  not  consider  that  part  of  con- 
testant's answer  which  set  up  that  the  account  wss  the  property  of  another. 
The  ruling  of  the  court,  then,  in  refusing  to  strike  out  the  answer  because  not 
sworn  to,  if  etror,  was  harmless.  If  there  was  eri^r  in  the  ruling,  it  resnlted 
in  no  injury  to  plaintiff,  as  the  court  decided  the  case  upon  the  merlta  of  the 
aecoank.  Finding  no  errw  In  ttie  judgment  reqniring  a  reversal  of  the  caose. 
ira  nmelnde  tbe  judgment  at  the  dutriot  eooxt  ought  to  be  alttn&ed. 

Wiujx,  C.  J.  Beport  of  commissioners  of  appeals  tttamlAed»  tiieiT  o^nloB 
adopted,  and  judgment  affirmed. 


SoHBOGK,  Sheiifl,  at  oZ.  v.  Kobl. 
(/Supreme  Court  ef  Texas.  April  ai»  1888.) 

1.  AsTAomaan— WaoHomi.  Lwvr— -BtaHr  w  Snam  *o  Artoana^t  Fias. 

In  an  aotloB  agalDst  a  sheriif  for  wrongtullj  attaching  goods,  where  the  attaohinA 
creditors  are  made  parties,  and  they  had  given  an  IndemnlfTinff  bond  agaiDst  all 
"IMS,  cost*,  charges, "etc,  that  inuhtarue<» be  incorved  by  we  levy  oi;  sncha^ 
taobment,  it  is  nrtenorto  enter,  w. the  sheriff,  ajfuARnaiitfiwtliOOaeal 
-  crediumfovattoni^^  fees  a^exidadhy  him  inoenmiluigt^ 
Iton  appeared. 

fll  WlTNKSS— Im PBl.CHlCBirr  OV  CB09B-EZAinNl.TI0H— RUDINO  DXPOSITIOIT  IN  BlBUTIiX. 

Where,  on  crou-ocaminaUon  of  phdntiff ,  defendants  sought  to  leave  the  imprea- 

^rm  that.  jMrMir  U^emA  ij»r«»«nflT<ii  -  ^.ynritlnn,  fh— i      A«ftwirlM»to  to  >m>  immiJ 

.  in  th»  case,  but  not  oflared  In  evMeooe,  plyntiiE  may  laad  such  deposttlM 

buttaL 

8l  FnAXTDOLMn!  Contbtanobb— Actiokb  to  Sbt  Asidw— EvrosNCB. 

Where  a  sale  of  goods  is  attacked  as  being  in  fVaud  of  oredlbnrs,  it  Is  error  to  per> 
ntt  tbe  vendor  to  be  asked:  "Is  It  not  true  that  tha  notes  gtvea  yon  tn  part  pajment 
ctf  flie  goods  wen  taksn  and  made  In  good  fsittat" 

4.  Said— AcnoKS  to  Bvr  Asn»— Pxoov  or  Fbitts — IvffranonoNS. 

Where  a  sale  of  goods  is  attacked  on  the  ground  of  fraud,  It  Is  error  to  charge  that 
"fraud  cannot  he  presumed,  but  must  be  proved  to  the  satisfaction  of  the  inry  by 
evidence  adduced  at  tbe  trial  And  in  tUs  case  the  burden  la  m  the  defendants  to 

SrovB  the  frsnd  as  alleged  by  them;  bat,asa9yotherftiekfit]na7bepfo?edb7poa> 
ire  or  circumstantial  evldenoe.  ** 

Appeal  from  district  ooart,  Eattiand  oounty. 

Actkm  by  N.  W.  SToel  against  J.  K.  Schmiok,  sheriff  ot  Eastland  oonnly, 
and  bissareUeflifordamagesforwrongfulljattaohingastockofgoods.  After 
snlt  was  begun,  F.  Batto  ft  Oo.  and  ThomaB  Bandall  A  Co.,  plaintiflEs  in  the 
attachment  eult,  who  liad  given  the  aberiH  a  bond  of  indemnity,  appeared,  and 
defewMI  tbe  action.  Yexdiet  and  jndgmcuit for  the  j^aintUE,  and  tbe  attub- 
mwt  czflditors  appeal. 

Fleming  ift  Jfoore»  for  appellants.  £.  C  AUaatrnd^  and  A.  Jf.  Judluen,  to 
ai^Mllee. 

WAXXXBtt  J.  1.  December  7, 1888,  appellee  brought  suit  agatnit  Sehmick, 
fllmlft  of  Eastland  coanty,  and  his  sureUes,  tta  danuges'llor  the  wrongful  seii- 
SH  of  a  stock  of  good*.  January  8, 188^  Sohmick  and  bla  aunties  amwerad, 
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setting  up  In  bar  of  the  aetlon  that  Schxnick,  as  shertfl;  nnder  afctetduneats  in 
hie  handB  against  on»  J.  H.  Wood,  bad  BelE«d  the  property;  thatthe  goods  be- 
longed to  Wood;  that  the  plaintiff's  claim  was  fraudulent,  and  was,  under  a 
contract  of  sale,  fraudulent  as  against  the  creditors  of  Wood.  On  same  day, 
Scbmick  made  ^plicatldn  that  F.  Batto  &  Oo.*  of  Galveston,  and  Thomas  Ran- 
dall &  Oo.,  of  Dallas,  the  plaintifEs  In  the  attachment  suits  nnder  which  the 
seizure  had  been  made,  be  made  parties  defendant;  alleging  that  they  had  ex- 
ecuted to  him  indemnity  bonds  before  be  bad  levied  the  attachmenta,  indem- 
nifying him  from  all  "loss,  costs»  charges,  ju^^ents,  or  suits"  that  might 
arise  or  be  incurred  by  him  by  yirtae  of  the  levy  of  the  attaohmeots  upon  the 
property  seized.  The  court  refused  this  application ;  but  at  the  next  term* 
June  4,  181:^.  the  attaching  creditors  made  themselves  parties,  and  pleaded, 
as  the  original  defendants,  that  the  seizure  was  under  attachment  regularly 
fanned  and  levied  upon  tlte  pr(^>erty,  which  was  alleged  to  have  belonged  to 
Wood,  and  was  frauduleotiy  claimed  by  the  plaintiff.  June  11,  18^4,  de- 
fendant Schmidt,  by  pleading,  set  up  claim  for  $100  as  reasonable  attorneys* 
fees  incurred  by  him  in  defense  of  the  suit  before  the  attaching  creditors  had 
appeared;  alleging  that  it  was  a  necessary  charge  incurred  by  him,  and  that 
he  had  incurred  it  relying  upon  the  indemnity  bonds  made  by  the  creditors  be- 
fore he  bad  levied  the  attachment.  He  asked  judgment  against  them  generally. 
There  was  a  trial  before  a  jury;  verdict  and  Judgment  for  plaintiff  against  all 
the  defendants  for  the  amount  of  the  verdict,  and  for  8100  in  favor  of  Sobmlek 
against  the  attaching  creditors  who  had  made  bonds  securing  him. 

It  was  not  error  to  allow  the  recovery  of  reasonable  attorney's  fees,  where, 
as  in  this  case,  the  sheriff  had  notified  bis  indemnitors  of  the  pendency  of  the 
suit,  and  had  not  been  fnruished  counsel  for  bis  defense.  His  bonds  protected 
against  "charges"  additional  to  "costs."  He  had  incurred  the  liability  of 
counsel  fees  only  after  the  neglect  of  his  indemnitors  to  employ  counseL  It 
was  agreed  that  the  amount  was  reasonable.  The  counsel  empli^ed  seem  to 
have  acted  during  the  entire  litigation,  and  for  all  the  defendants,  as  against 
the  plaintiff.  Roberta  t.  Palmore,  41  Tex.  919;  Ktilogg  v.  Midler,  68  Tmc. 
186,  4  S.  W.  Bep.  861. 

2.  In  this  case  on  a  former  appeal  it  was  held  that  where  the  plaintiff,  in 
answer  to  interrogatories,  had  testified  ami  was  present  tflatlfying  on  the  trial, 
that  while  It  was  an  irregularity  to  permit  plaintiff,  after  testlfyii^  orally  on 
the  stand,  to  read  his  own  depcnitiona  thus  taken,  and  not  read  b7  defendwit* 
still,  being  wittiin  thediscretion  of  the  trial  judge,  it  was  not  cause  for  leversaL 
In  tiiia  case  it  appears  that  on  otosB-examinatlon  the  defendants  had  sought 
to  leave  the  impression  npon  the  jury  that  he  had  testified  dlflerentiy  by  dep- 
ositions; that,  after  defendanta  closed  their  testimony,  plaintiff  in  rebuttal 
read  his  d^ltlons.  64  Tex.  408. 

The  aixtti  assignment  of  errors  oomplalna  that  Wood  was  allowed,  by  depo- 
sitions, to  ttetlfy  for  plaintiff  to  hfai  Interest  in  making  the  sale  to  No^  and 
that  the  transaction  was  in  good  faith.  The  fifth  bill  is  substantially  as  fol- 
lows, viz. :  Un  the  trial,  plaintiff  offered  a  deposltlfm  (rf  J.  fl.  Wood  taken  by 
defendants,  and  o^ed  by  plaintiff,  but  not  offered  by  deCendanta.  To  the  Ant 
SToas-intarrogatory,  as  follows,  viz.:  "Is  ft  not  true  that  the  a^  to  plaintUC 
was  in  good  nUth,  and  without  intent  on  your  part  to  defraud  yoar  weaitors?" 
defendants  objected  that  tin  witneaa  had  not  been  examined  by  tiiem  on  this 
matter,  and,  aa  tills  was  plaintUFfl  witness,  it  was  not  comp^ent  tor  plaintlfl 
to  show  the  secret  intents  or  motives  of  his  vendor  in  this  way  by  him,-  which 
^jeotiota  was  anstained,  and  the  answer  exelwied.  Wharaupon  the  plaintiff 
offered  the  second  eross-interrogatory,  and  Wood  answered  as  followi:  **I>id 
yon  communicate  to  plfUntiff  any  design  or  purpose  on  your  part  to  defraud 
your  creditor  at  or  before  said  sale?"  Answered,  "Ko."  To  aald  qneatiou 
and  answer  defendants  made  the  same  objectfona  as  to  the  preceding  Intet^ 
rogatoiy,  whiob  said  obJaeUon  waa  by  the  ooort  oTerruled.  Whereupon  tb« 
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jdalntlffoflWedtbe  fifth  croBS-lnterrt^tory,  viz.:  **  It  Ib  not  trne  that  the  notes 
given  by  Xoel  to  you  In  part  payment  of  the  goods  were  taken  and  made  in 
good  faith?"  Answered.  "It  Is."  To  said  question  and  answer  the  defend- 
ants objected  for  the  same  reason  stated  in  their  objection  to  the  first  interrog- 
>itoT7  aboTOt  which  objections  were  by  the  court  orerruled.  This  deposition 
had  been  taken  by  defendants,  but  was  offered  by  the  plaintiff.  Ko  question* 
in  the  direct  intem^tories  authorized  or  oalied  for  the  facts  included  in  tJbmt 
qnestions  and  answers.  It  is  evident  that  the  tianaaotloo  ot  sale  was  valid  if 
the  notes,  the  i»rfncipal  part  of  the  consideration,  were  untainted  with  fraud. 
It  is  well  said  in  MUUr  v.  Jannettp  68  Tez.  86:  "If  the  elements  constituting 
fraud  accompanied  the  sale,  it  was  unimportant  what  the  real  object  of  the 
partiea  was,  and  no  honest  intention  on  tlietr  part  would  have  made  that  valid 
which  the  law  declares  shall  be  void  under  the  oircumstauees.  **  Besides,  Ibis 
is  rax  assumption  by  the  witness  to  pass  upon  the  very  questions  sabmitted 
with  proper  instructions  to  the  Jury.  The  teetlraony  does  not  come  under 
that  class  of  cases  discussed  in  Hamburgy.  Wood,G6  Tex.  176.  A  fact  known 
to  the  witness,  though  only  from  his  own  eonsdousneas,  and  which  may  be 
pertinent  to  the  Issue,  Is  admissible;  bat  not  when  to  such  fact  is  added  the 
exercise  of  the  judgment  upon  its  relation  to  other  facta,Bnd  an<^inion  upon 
such  combination  is  expressed.  This  testimony  of  the  witneas  that  the  giv- 
ing and  recovering  of  the  notes  were  in  good  faith  was  error,  and  such  that 
It  IS  likely  that  injury  resulted. 

4.  The  seventh  assignment  of  error  complains  ot  the  charge  of  the  court, 
"that  fraud  cannot  be  presumed,  but  must  be  proved  to  the  satistAetlon  of 
the  jury  by  evidence  adduced  on  the  trial.  And  In  this  ease  the  burden  is  on 
defendants  to  prove  the  fraud  as  alleged  by  them;  but,  as  any  other  fact,  it 
may  be  proved  by  positive  or  circumstantial  evidence."  The  complaint  upon 
this  is  more  than  mere  verbal  criticism.  The  defecta  have  often  been  pointed 
out  by  tikis  oonit.  Fraud  is  presumed  wherever  the  presumption  from  the 
i^rcumstanoes  In  evidence  Is  sufficiently  strong  to  produce  conviction  upon 
the  jury  trying  the  Issue.  As  to  quantity  of  evidenoe,  the  law  presctibes  no 
rule, — a  preponderance  is  soffioient;  and  it  is  no*  required  that  the  same  de- 
gree of  certainty  be  produced  as  in  orSminal  cases.  The  formuta  used  is  eon- 
tradif^tory,  and  coovQys  no  ^ear  meaning  to  the  jury.  The  defect  would  not, 
perhaps,  require  a  reversal.  Bureh  v.  Smith,  15  Tex.  223 ;  Wtamr  v.  A«A* 
pnft,  50  Tex.  445;  /^^Jt»  v.  IMiinfan,  47  Tex.  144. 

5.  As  to  the  effect  of  the  effort  of  plaintiff  to  cure  the  error  in  the  former 
appeal  by  filing  the  paper,  attempting  to  dismiss  as  to  the  sureties  while  the 
former  appeal  wai  pending,  and  the  action  dC  the  ooort  upon  -the  doeument, 
we  aa«  no  error.  .  Bev,  St.  art.  1259. 

Theie .being  in  eridenoe  much  testimony  against  the  validity  of  the  trana^ 
f^  by  Ifood  tolToel  as  well  aa  supporting  tt.  we  cannot  amr  that  the  error  !■ 
admitting  tba  teaUmcmy  of  Wood,  above  disoiuaed,  was  barmless;  and  tot 
Midi  uxn  tbfl  JadgBWnfe  btlow  irlU  be  wnnad,  *nd  canae  renwiided. 


Brvmswio  «t  oZ.  V,  Whitb  H  ub. 
iauvrem*  Cowrt.nf  Ttxa*.  i«ril  80, 1888.) 
1.  Daosams'  a*Las  or  Poisok— Acnon  ros  iN/nsiBt— Plkii>i5«. 

In  an  actios  for  damages  for  negUgentlr  causing  the  death  of  plalntifCs'  child,  a 
eoni^UntBUeglDg  that  pUlnturs~l^eiit,  as  customer  of  defendaots,  arugglsta,  de- 
manded  q^niiUae,  nt  w«s  by  dofendanti'  olerk  given  morphine  Instead,  and  relyfaig 
on  the  representation  of  said  olerk  that  the  drag  was  auloioe,  pUdn tiffs  admiDisterea 
the  same  to  their  daughter,  txom  the  elleots  of  whiob  she  duM,  states  a  good  cause 
of  acUon. 

S.  Sua— ComaiBDioaT  MaeuemioB. 

laanaotlcnforwKongfiillf^caMing  IIm  death  of  ^alatUh'tihlld  by  the  sale  of 
morphlBB  for  qniidne^  under  evldenos  that  a  person,  asagaattorplaiatUBs,  eaUed  at 
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dotendant*'  drng-fttore,  dmuded  quinine,  bat  was  givon  morpUna,  and  told  by  tha 

tSisxlL  that  It  was  the  best  French  quinine,  and  under  eTidenoe  oy  snoh  olerk  that  he 
bad  deMrered  irtiat  was  called  for,  and  that  ounoe  bottles  of  both  drags  were  kept 
in  separate  plaoes  some  diBtanoe  apart,  bat  that  both  were  wrapped  In  blue  paper, 
an  InstruoUoa  that  plalntlgg  oould  not  reoorer  if  their  agent  was  negUgeat  in  not 

a^ttrifilfingti^ft  lahol       thA  hftt.tlft,  WM  nimariy  «>fii*«Wl,  M  »M^t      Wl  ffti- hy  th*  Awt- 

denoe,  ana  where  the  jury  had  been  told  that  plalntltti  oould  not  reoovar  if  their 
agent  gopt  what  he  had  called  for. 

A,  Sun— Salb  wmitWT  PMsCRimoir. 

In  an  notion  tor  t^wrengtoldeatb  of  an  infant,  It  Is  pmpar  to  refose  to  grant  a 
new  trial  on  the  ground  that  the  verdiot  was  oontrary  to  the  erldenoe,  where  the 
evidence  showed,  and  the  jury  found,  that  del  endanta  negligently  sold  morphine  for 
quinine,  though  not  on  prescription,  but  on  private  application  therefor,  as  that 
would  not  excuae  a  druggist  flrom  ezerdMng  due  oare  in  dealing  with  peraonawho 
of  neoesalty  nmst  rely  on  him  for  the  artlole  they  wish  to  uaa 

^  DXA.TH  BT  Wbohotdi.  Aoi— HnAsusn  aw  D^M&ena— Dnonmaar  or  Jdkt. 

In  an  aotioD  for  the  wrongful  death  of  plaintUts'  daughter,  six  years  old,  oaosed 
by  the  negligent  sale  of  morphine,  Instead  of  quinine,  a  charge  that  the  value  of  the 
oiUd'a  ■ernoes  during  the  period  of  her  minority  should  be  aaootained  br  th«  jury 
beat  tboy  oould  from  thnr  own  jndgniHit,  oommtm  aaDaa,and  aovnd  ffiaonoont 
and  the  evtdanoe,  is  nnobjeotlonabw,  and  tbe  nroper  node  of  aioarbaln|n|tdaniwiM 
where,  from  the  undeveloped  state  of  the  ohila,  an eatunate  of  tta  serrloea  wimlabe 
matter  of  opinion,  and  no  expert  testimony  wonUl  be  better  than  tho  Judgment  and 
oommon  senaa  of  Um  Jury.* 

the  court  had  charged  that  plaintUts  oould  reoover  only  for  medical  expenaee,  and 


phyrieal  w  mental  suflering  of  the  deoeased,  nw  tor  the  anguiah  catised  them  b7 
Om  dflKth  o<  thtU  ddld,  ttft  not  flmr  to  mAm  tft  npaat  the  SMM  ohai^ 


In  an  action  for  the  wrongful  death  of  plaintUts*  child,  a  charge  that  the  damagea 
to  be  awarded  should  not  exceed  the  sum  expended  In  the  efforts  to  restore  its  health 
and  the  value  of  its  servfoes  during  minority,  nor  the  amount  sued  for,  la  not  erro- 
snms,  beoanaanotoKitiimingthelnrytoaxelndeaxpeiiHa  fornnrttue, ateoattOD, 
eta,  and  though  improper  in  referring  to  the  olalm<»daiBaiei|do«a  not  setqln  • 
reversal  where  the  verdict  Is  largely  below  that  y.mpiiii^ 

Appeal  tmn  dbrtdot  court*  Tarrant  eonnty. 

Action  tsa  tiw  wrongCiU  (taath  of  their  miner  daughter  B.  L.  and  0.  B. 
Wbite  againet  K.  Branswiff  A  Oo.,  drnggiata,  ^oaosed  by  the  n^ligent  sale 
oC  aawpbine  instead  of  qnialnak  VecdM  and  Jn^paent  tor  plidntlflli,  and 
defeDdanta  ^peal. 

JBaU  A  MaOarit  for  appallanbi.  Jhuman  AStmdmimmi  Oart$t^Wifmu, 
for  appeUeea* 

WAi^nat,  J.  E.  L.  aad  0.  B»  Wbite,  the  paranta  of  Chalej  Wblte,  their 
daughter,  about  six  yean  old  at  her  deaUi.  aned  i^peUante  for  dama^  for 
zt^ilgently  causing  lier  death.  Appnllww.  in  thetr  petttioo,  lUlege,  fn  aab- 
itaooe,  that  tbey  wese  on  the  SOth  dajr  of  August.  Itf88.  bashand  and  wife, 
the  parents  of  said  infant,  who  was  about  alx  years  oM;  that  on  said  day  ap- 
pdlanta  were  wboi«aale  udnMl  dniggiatB»  doing  bnatiiesa  In  thei^lyitC  Font 
Worth;  that  on  the  2i)tb  day  of  August,  1888,  their  said  child  being  siek.  ap- 
pellee E.  li.  Wbite  told  hia  brother,  Geoi^  White,  vbo  was  on  that  d^jr  go- 
ing to  said  city,  that  be  liad  better  get  a  bottle  d  quinine;  that  aocOTding)^ 
said  George  Wbite  did,  when  he  arrived  in  said  city,  apply  to  tho  agMt  imd 
servant  of  appdlaats,  ime  H.  D.  Bamsey,  for  quinine,  which  was  a  wholnome 
and  harmless  drug;  but  that  said  Bamsey  Diligently  and  eareleesly  sold  and 
delivered  to  sidd  Oeotge  White  a  poisonous  drug  known  as  "sulphate  of  mor> 
pbla,"  commonly  called  "nuv^ine;"  Uiat  said  Geu^  Wttite  reoeiTad  said 

iln  general,  aatotbemeaaureof  ^unsgeafwiiMlinntlTeauslng  death,  see  Cooper 
T.  BaUway  Co.,  (Mich.)  88  N.  W.  Bep.  800;  County  of  Howaid  v.  Len,  (Ind.)  U  V.  K. 

eiawand  note;  Stoher  v.  Bailway  Co..  (Mo.)  4B.  W.  B<^.  889;  t.  RaUxoad 

Oa,  n  ML  Bep.  805;  Davis  t.  Ghiatoierl,  (Ohio,)  16  N.  B.  Bep.  9B0;  ^ankbig  Ca  t. 
BoQss,  (Oa.)  SBTb.  Bep.  «n.  " 


Ai  Bau. 


Tex.] 


BBtUUWZO  r*  WHTTB. 


87 


drag  believing  it  to  be  qatnlne,  and  paid  for  It  oat  of  money  belonging  to  him 
and  £.  L.  White  as  partners;  that  in  appljii^for  quinine  the  design  on  tlie 
part  of  said  Qeo^  White  was  to  procure  the  same  for  the  common  benefit  of 
hlB  own  family  and  that  of  B.  L.  White,  all  of  whom  ItTed  In  one  house,  and 
used  together  any  quinine  that  mi^t  be  on  band;  that  neither  plaintiff  nor 
said  George  White  knew  that  said  drug  was  anything  but  quinine;  that  said 
drugs  of  morphine  and  quinine  closely  resemble  each  other,  and  the  appellees 
and  said  George  White,  not  being  experts  nor  able  to  test  theqoality  of  drugs, 
relied  wholly  on  the  representations  of  said  Bamsey  as  to  the  character  M  the 
drug  d^vered,  and  so  relying  they  did  administer  the  same  to  ttieirsald  child 
in  such  quantify  that  it  produced  and  caused  her  death,  the  dose  being  a  rea- 
sonable and  proper  one  had  the  drug  been  qoinlne  as  represented, — allwing 
damages  as  follows:  S50  for  medical  attention,  and  •7,600  forthe  loss  of  her 
services  from  the  time  of  her  death  until  she  would  have  arrlred  at  the  age  of 
21  yean.  Appellants  answered  by  general  and  special  demurrer,  setting  up 
as  ground  of  special  demurrer  that  the  prtitlon  failed  to  show  any  privity  ik 
contract  between  plaintifts  and  defendants,  or  between  defendants  and  the  de- 
ceased; defendants  also  pleaded  contributory  n^ligence  on  part  of  plaintifEiBp 
and  on  part  of  George  White,  tbelr  agent.  The  demurrer  was  overmled. 
Trial,  and  judgment  had  for  plaintiffs  for  •1,500. 

The  petition  alleged  facts  showing  the  contract  relationa  between  plaintlfC 
£.  Lu  White,  as  customer,  with  the  defendants,  as  drug^ts;  the  sale  and  de- 
livery of  the  mori^ine  instead  of  quinine;  that,  relying  upon  the  declaration 
<rf  the  druggist  clerk  that  the  drag  was  quinine,  and  believing  it  to  be  quinine, 
Uie  plaintUte  had  administered  ft  to  thcdr  daughter,  from  the  effect  of  which 
she  died.   This  makes  a  cause  of  action. 

The  ^arge  of  the  oonrt  submitted  the  facts  In  evidence  wlUi  suitable  def- 
initions of  thed^rees  of  carefulness  required  of  drnggists  and  of  the  customer; 
that  plaintiffs  could  not  recover  if  tbelr  negligence  had  contributed  to  the 
death  of  the  child.  Upon  the  measure  of  damages  the  rule  was  given:  "If 
yoo  find  for  the  plaintiffs  yon  wilt  And  fw  them  such  damages  as  you  may 
think  propwtioned  to  the  injury  resolttag  from  ttie  death  of  the  child,  not  to 
exceed,  however,  the  sum  expended  In  an  eflMt  to  have  her  relieved  from  the 
effects  of  the  morphine,  and  the  reasonable  value  of  the  services  of  the  child 
from  the  time  of  her  death  until  sho  would  have  attiUned  the  age  of  kwenty- 
<me  yean,  not  to  exceed  the  sum  aned  for.  Keither  physical  nor  mental  suffep- 
ing  of  the  deceased  child,  nw  the  mental  anguish  of  the  parents  In  conae- 
qnence  of  the  death  of  their  child,  are  items  or  elements  of  damages  to  be  con- 
sidered by  yoo.  And  the  value  of  the  child's  servloea  during  the  period  ct 
her  minorify  (if  you  abenld  find  for  plaintiff)  is  to  be  ascertained  ^  you  as 
beet  yon  ean  from  your  own  judgment,  common  sense,  and  sound  discretion, 
and  the  evidoice  before  you."  Andfurtbw:  "If  •  •  *  [tbedragglst 
clerk]  did  not  sell  the  drag  to  George  White  at  aU,  or  tf  be  did  sell  it  to  him, 
yet  he  aold  to  bim  the  azttale  called  for,  then  tiie  plaintifla  cannot  recover. 
*  *  *  The  bacden  of  paxjt  is  cm  the  plaintiff  to  show  that  the  drug  was 
pordiased  from  detaidantB,  and  that  qninlae  waa  asked  for*  and  that  it  was 
sold  and  represeiM  to  be  quinine.  ** 

The  dflfaiHlanta  insist  that  the  tonrt  erred  in  refusing  to  tAMTga  the  juiy 
tbat  if  "Geoige  WMte  was  goUty  of  negligence  in  falling  snfllelently  to  ex- 
amine the  labd  npon  the  bottle  in  qnestion  after  he  received  the  same, 
that  If  he  bad  examined  the  label  the  fact  that  the  bottle  did  not  contain  quin- 
ine would  have  been  dieoovared,  and  that  such  negligence  oontrlbnted  to  the 
injury.**  The  testimony  showed  that  at  request  of  plaintiff  E.  L.  White,  hla 
brother  George  had  boniHit  Uwdrng,  Mpeottng  to  get  quinine;  that  retntnlng 
fmn  town  he  prodoeed  the  bottle  eontaintng  the  drag,  telling  plaintiff  what 
the  druggist  eleriE  had  said  abmit  It;  that  he  put  It  npon  the  mantie-plece» 
from  wlddh  It  was  taken  when  the  doae  waa  prqwred  for  theoUld*  Geoi^ 
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White  tefltlOed  tbat  he  asked  for  quinine,  and  that  h6  was  assured  bj  the 
draggist  clerk  that  it  was  the  best  quality  of  French  quinine.  It  also  appears 
that  after  tbe  family  became  alarmed  at  the  efFecta  of  the  drug,  Oeoi^  White 
took  tbe  bottle  to  a  physician  to  know  what  was  its  ccmtents.  The  clerk  tee- 
titled  that  he  had  no  recollection  of  having  sold  the  bottle;  that  if  he  did  so, 
he  had  delivered  what  was  called  for:  that  there  was  no  Fren(di  quinine  in 
the  shop,  and  that  the  two  drugs  were  kept  in  separ^  pieces,  some  distance 
apart;  that  ounce  bottles  of  both  were  wrapped  in  blue  paper,  and  that  it  was 
not  usual  to  examine  contents  of  bottles  or  packages  sold  in  bulk.  Upon  this 
state  of  facts,  even  If  the  charge  asked  had  not  been  obnoxious  in  declaring 
as  matter  of  law  that  the  failure  of  Gteorge  White  to  notice  the  label,  and  that 
such  examination  would  have  disclosed  the  danger,  constituted  contributory 
negligence,  still  It  was  not  warranted.  The  part  porformed  l^Oeorge  White 
as  the  medium  between  plaintiffs  and  the  defendants  was,  on  tho  one  hand, 
to  buy;  and  on  the  other,  to  receive  and  bring  home.  No  call  is  ouule  by  the 
testimony  for  the  action  of  the  Jnry  to  ascertain  the  proper  care  on  his  part 
further  than  was  given, — that  if  he  got  what  he  called  for  from  the  druggist 
the  plaintiffs  could  not  recover. 

The  eighth  assignment  challenges  the  correctness  ci  the  charge  upoM  Ha 
mode  of  ascertaining  the  amount  of  damages:  *' And  the  mine  of  liie  child's 
services  during  the  period  of  her  minority  Is  to  be  ascertained  by  you  as  beet 
you  can  from  your  own  judgment,  common  sense,  and  sound  disoration,  and 
the  evidence  before  you. "  In  the  charge,  as  given  above,  it  will  be  seen  that 
tlie  correct  rule  had  been  given,  viz, :  the  medicai  expenses  and  the  reason- 
able value  of  the  services  of  tbe  child  from  her  death  till  she  would  have  at- 
tained the  age  of  21  years.  Tbetestimouytothe  services,  etc.,  of  the  child  waa 
given  by  her  mother.  **She  [the  deceased]  waa  six  years  old  when  she  died. 
*  •  •  She  waa  a  bright,  intelligent  chiMt  and.  with  the  exoeptioD  of  a  few 
ohiUfl,  had  been  in  good  heaUh  btfore  ttils  morphine  was  given  her.  She  was  of 
great  asslstanee  about  the  house.  She  aided  me  in  taking  care  <tf  my  bat^,  then 
about  a  year  old;  she  helped  to  wash  tiie  diabee,  and  aw«pt  the  hoose,  and 
lendwed  other  aurlOM  abovt  the  house.  We  wece  poor  people,  and  all  ot  as 
worked."  The  paraiti  vren  engaged  in  the  dairy  toainwrn,  aboot  tour  mllaa 
from  Ft.  Worth. 

laHaUroadCo.  v.  JTiawn,  52  Tex.  24,  the  question  waa  raised,  but  not  de- 
«lded  in  tbia  ehaTncter  of  caw»  whisther  "the  juiycMi  detamiBe ftv Umdi^ 
aeirm,  in  their  own  aneootndled  diacretlon.  tba  amount  of  pecuniary  c«n- 
penaation  wluoh  the  parents  should  recover."  In  SaUung  Co.  v.  CowtWt 
&7  Tex.  804.  in  diseiMBiDg  the  dtaotetlon  whieh  nuv  be  oxerdsed  by  the  jnry 
in  fixing  the  amount  of  oompensatlon.  the  oburt  Bn^eati:  "If  it  attouU  be 
lowed  in  any  ease  It  wonld  bo  upon  the  principle  of  aeeeastty  only,  and  ahooM 
be  restricted  to  that  claas  of  cases  la  wlUeh  from  the  nooesstty  of  tbe  ease  aat- 
Jsfactory  erldenee  waa  not  atttdnable."  Again  In  R^iamad  Co.  t  Xindnek 
hi  Tex.  fi04.  in  cMe  of  the  raoUwr  suing  tw damages  fnmi  de^  of  her  adult 
«on,  it  was  held  that  **the  evidenoe  in  thia  clasa  of  oasaa.  from  the  nature  of 
thlngi,  cannot  furnish  the  moasufe  of  damagee  with  that  certainty  and  aoeu> 
racy  with  which  it  may  be  done  in  other  easea;  hence  tba  nooeaatty  and  wis- 
dom of  leaving  the  qnestloa  of  dami^  to  the  discretion  of  the  jury*  whi<^ 
will  be  revised  tqr  the  court;  but  th^  finding  will  not  be  set  aside,  unlesa  tb 
be  made  to  appear  that  such  discretion  has  bMn  abused."  These  casea  show 
the  cc»iditioa  In  whkdi  our  eourta  leare  the  qaeatltm  raised  in  thia  aasign- 
meut.  In  this  case  tiie  cause  of  action  is  for  damages  for  loss  ot  aerrioes 
during  minority  of  the  child.  This  limit  In  time,  and  the  further  fact  that 
the  parents  have  the  legal  right  to  the  child's  ssrvices  during  minority*  pre- 
vent the  direct  application  of  the  rule  in  tbe  Kindnd  Case  as  a  matter  prin- 
ciple. In  Potter  t.  BaUroad  Co.,  21  Wis.  374.  the  court  discusses  the  meas- 
ure of  damsgea*  and  the  means  in  praotioe  of  ascertaining  them  under  tlw 
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statute,  like  the  Texas  etatute.  s  lubefcantlal  re-enactment  of  Lord  Campbeira 
act  9  &  10  Vict.  0.98:  "The  verdict  must  be  baaed  npoa  evidence.  The  stat- 
ute is  pecoUar,  uul  mneh  most  be  left  to  the  sound  }adgment  and  discretion 
ot  the  jury.  But  we  do  not  think  that  it  was  intended  that  they  should  find 
B  verdict  for  dam^es,  without  eTiden<»  of  pecaniary  loss.  What  is  the  tes- 
timony as  to  such  loes  In  this  c»8ef  It  is  that  the  deceased  was  aged  eleven 
years  and  three  months;  Uiat  she  was  a  bright.  Intelligent  girl,  strong  and 
healthy,  had  been  to  school  and  to  Sunday  school ;  was  a  good  child  to  work, 
and  accustomed  to  help  her  motiier.  This  is  all,  and  It  is  sufficient  to  base  a 
verdict  for  any  reasonable  sum  for  the  loss  of  the  services  (tf  the  deceased  dar- 
ing her  minority."  In  City  cf  Chicago  v.  Major^  18  HI.  85^,  in  a  suit  for 
death  of  a  child  four  years  old,  the  trial  judge  charged  the  jury  that  they  must 
make  th^  estimate  of  pecuniary  damage  from  the  facte  proved,  and  that  it 
was  not  necessary  that  any  witness  should  have  expressed  an  c^inlon  as  to 
the  amount  of  such  pecuniary  loss.  On  appeal  the  court  held:  "In  this,  as 
In  other  cases,  it  was  pn^ter  for  the  jury  to  exercise  their  own  judgment  upon 
the  facts  in  proof  by  connecting  them  with  their  own  knowledge  and  expe- 
rience, which  they  are  supposed  to  possess  in  common  with  the  generality  of 
mankind.  It  Is  only  where  witnesses  are  sopposed  to  possess  a  skill  and  judg- 
ment superior  to  tlie  generality  of  mankind  upon  a  particular  subject  that 
their  (pinions  are  allowed  to  go  to  the  jury  for  the  purpose  of  supplying  the 
0iq)po6ed  want  of  experience  and  j  udgment  of  the  jury.  Where  such  aids  are 
not  atttun^e,  or  are  not  produced,  then  the  jury  must  be  guided  by  their  own 
best  judgment  ^plied  to  the  facts  in  proof  for  the  purimse  of  arriving  at  a 
condusiun. "  In  City  qf  CMMgo  v.  Sesing,  83  111.  807,  suit  for  the  death  of 
a  child  four  years  old.  awning,  it  was  declared,  where  it  was  claimed  that  a 
verdict  of  4800  was  excessive:  "As  a  matter  of  law  ire  cannot  so  dedare, 
and  as  a  matter  of  fact  how  can  we  know  that  the  amount  is  in  esmess  of  the 
pecuniary  damage  sustained?  When  proof  Is  made  the  age  and  relatioB- 
afaip  of  the  daceHsed  to  the  next  of  kin,  tiie  jury  may  eetimate  the  pecuniary 
damages  from  the  facts  proven  in  connection  with  their  own  knowledge  and 
experiences  in  relation  to  matters  of  common  observation,  it  is  not  indis- 
pensable there  should  be  proof  of  actual  aervioes  that  may  have  been  or  might 
be  rendered;"  citing  Railroad  Co.  v.  Shannon,  43  111.  838. 

In  Raliroad  Co.  v.  .Seo/w,  84  HI.  in  suit  for  death  of  a  boy  between 
six  and  seven  yean  old,  and  upcm  a  verdict  of  92,000  damages,  the  court  de> 
dares  "the  amount  is  not  so  large  as  to  justify  the  inference  that  the  jury  was 
actuated  by  passion  or  prejudioe.  It  is  true  that  in  an  action  of  this  charao- 
ter  the  recovery  must  be  confined  to  the  pecuniary  loae,  but  the  amount  of 
damages  was  a  qaestioa  of  fant  for  the  jury;"  refusing  to  set  it  aside. 

From  this  citation  of  authorities,  which,  in  the  main,  we  approve,  in  con- 
nection with  the  statute,  "  The  jury  m^  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  sueh  dewbh»"  (Bev.  St.  art.  2909.)  we 
mayauggest:  (1) WhetetlwkUliiigQftlMrGhlklwas«roiigfnl,aDdUieparents 
are  entlUed  to  at  least  nominal  damages.  (2)  Where  the  testimony  shows  the 
bodily  health  and  strugth;  the 8[ffl{^tUnes8  or  wantof  it,  of  mind;  tbeapti- 
tnte  and  wUUngness  to  be  useCnl  in  performing  services;  the  mode  such  fao> 
nlties  are  ncwptaed  as  in  tunful  labor  or  ottierwise;  and  when  from  the  i^e 
or  nndeveloped  state  ot  llie  chfld  any  esUmi^  of  value  of  tiie  services  nntlK 
majority  weuld  be  matter  of  oplnhm,  in  which  no  paitlealurweqwdalknowl- 
edge  in  way  of  expert  testimony  could  be  procured  better  than  the  judgm«it 
and  common  sense  ot  the  ordinaiy  Juror  called  to  the  dufy  of  determining  sudi 
-ndue, — then,  upcm  soch  testimony,  the  sound  discretlmi  ot  the  jury  oan  be 
rdted  OB  to  detennins  the  valoe.  irfthoat  any  witness  nainlng  a  sum .  (3)  Ai 
the  age  of  the  child  Ino'easeB,  and  his  faculties  develc^,  teetimouy  to  actual 
sorvioes  can  and  staoald  be  2»oduced,  giving  a  wider  basis  of  Induction  to  the 
Jniy  in  odeulatlng  tbe  damages  f  nnn  the  toss.  And  (4)  the  ciraumstanees  ot 
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the  parents  sning,  as  in  this  caie,  oftai  become  neoessarj  as  erldenoe;  Botaa 
a  baais  for  increasing  or  diminishing  the  amoontt  but  to  illustrate  the  acts  of 
the  child  as  useful  or  otherwise.  In  tliis  case  the  parents  kept  a  dairy;  all  the 
tamilj  worked.  The  ebild,  by  attending  to  some  datles,  reliever!  the  motber* 
so  that  she  could  engi^^e  in  other  necessary  labor.  We  eonaider  the  datise  in 
the  charge  objected  to  to  be  oautionarr,  and  as  likely  to  have  benefited  the 
defendants  as  the  plaintiffs.  It  was  rather  an  admonition  against  extrava- 
gance than  a  su^:estion  to  it.  The  words  are  not  misleading,  nor  do  they  en- 
croach upon  the  rule  as  to  damage  previously  given.  "We  cannot  and  will 
not  presume  that  tbe  Jury  were  other  than  Intelligent  men.  They  are  notan 
accidental  part  of  the  tribnniil  of  justice.  Juries  are  an  institution  of  iino 
fundamental  law  of  the  land,  and  we,  aa  a  court  of  errors,  can  predicate  noth- 
ing upon  their  errors,  or  call  tiiat  aa  error  of  instruction  which  to  us  is  in- 
telligent and  right. "  Railroad  Co.  v.  Offier,  85  Pa.  St.  65. 

The  twelfth  assignment  relates  to  the  rofosaloCtbe  coait  toglvean  instruc- 
tion asked,  which  had  already  been  g^ven  by  tbe  court,  limiting  Uie  recovery 
to  the  pecuniary  loss  of  tbe  plaintiffs.  This  refusal  to  repeat  the  ohai^  was 
Dot  error. 

In  fourteenth  assignment  is  nidged  as  error  the  measure  of  damages  0ven, 
viz.:  "Such  as  you  may  think  proportioned  to  the  injury  resulting  from  the 
death  of  the  child,  not  to  exceed,  however,  the  sum  ecpended  in  the  efforts  to 
restore  her,  and  the  reasonable  viuoe  of  the  services  otthe  child  from  the  time 
of  her  death  untU  she  would  have  attained  the  age  of  twenty-one  years,  not 
to  exceed  the  amount  sued  for."  This,  it  is  insisted,  was  calculated  to  mis- 
lead or  prejudice  the  Jury  by  Indicating  tlmt  the  amount  claimed  could  control 
in  some  way  their  finding.  It  is  insisted  also  that  the  court  should  have 
limited  the  value  to  probable  net  proceeds,  excluding  expenses  of  nurture,  ed> 
ucation,  etc.  We  do  not  think  that  a  Jury  of  ordinary  discretion  would  need 
such  acautionfromthejudge.  Tfaereferenee  tothe  amount  chUmed  has  been 
regarded  improper,  but  not  soeh  error  as  to  require  reversal,  when  the  ver> 
diet,  as.in  this  case*  Is  largely  below  that  claimed.  Ifeunnan  v.  Dodson,  61 
Tex.  92.  The  reoovecy  husband  and  wife  Jointly  is  not  a  violation  of  the 
rule  requirii^  the  Jury  to  apportioft  the  Mnount  fonnd.  The  plaihtiffs  are 
equally  entitled  to  recovery. 

The  sixteenth  assignment  is  upon  the  refusal  to  grant  a  new  trial  upon  the 
facts.  The  suffiotett^  of  the  teetlmony,  under  proper  instracttons,  was  for 
the  jury.  How  much  of  noa-expert  medtcal  practice  may  he  ttidnlged  in  la 
not  for  the  courts  to  determine*  Ohly  in  case  of  alleged  injury  are  such  mat< 
ten  toonght  before  tke  courts.  It  may  be  that  maay  men  are  their  own  phym- 
eians, — preaed3>lBg  foe  themselves  and  fknntlleSv  But  this  will  not  excuse  the 
expert  druggist  from  responsibility  tot  want  of  care  or  of  skill  required  in  his 
business  when  dealing  with'mea  who  from  neeeasitymoit  t^npontbedrng^ 
gist  for  the  article  Uiey  may  wish  to  use. 

There  is  nc  error  in  the  leobrd,  and  the  Jodgment  is  afflnnsA. 


Klein  v.  Citt  of  Dajuus. 

(Aifnvme  Court  of  Tmm  ApiU  U,  188&) 

L  ICoanaPAL  CoagOBAnasw— DaraoriTa  -  SrBaMs— Liabiuty  vob  ImuaT. 

Where  its  charter  giveB  a  city  control  of  its  strecto,  ildewaUn,  sewers,  and  all 
tbinga  uaually  ^ipertaTnlng  to  cfty  BupervUion,  and  Its  ordlnimoeB  recognize  a  cer- 
tain avenue  as  a  street,  it  is  error,  in  an  action  for  Injorles  sostidDed  by  reason 
the  negligQat  OMiatnetloii  of  a  mewalk  and  dltcfh  in  soeh  avenue,  to  Inatmot  the 
jury  to  return  a  verdict  for  defendant  nidess  they  flad  from  the  evidanee  that  it 
Constructed  the  slde^raUc  and  dltoh. 

S,  SUIB— PosmVX  IKSTBUOTIOMB  AS  TO  COKTBOL. 

In  uk  actlini  ap^inst  a  muniotpal  corporation  for  Injorles  reortved  In  reason  of 
the  defactlTO  oonoitlim  ot'tts  stzeeta,  «4iare  the  ctUHtge  aisames  that  the  streets  In 
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oaestion  were  pabllo  street*  aod  highways,  and  wm  bassd  on  thafc  auomptioa, 
there  to  ao  error  in  not  giving  poaltne  butraotlonB  as  to  the  faoL  U  there  ii  any- 
Uiing  wanting  in  that  respeo^  a  spwrfal  idiarge  ahoold  be  asted. 
ft.  Ba3»— MonOB  ov  DnvoT— DwrsuoROir. 

In  an  action  agaiiist  a  monioipal  corporation  lor  Injnries  sustained  from  the  neg- 
ligent constracwmof  a  sidewalk  and  oitoh  in  one  of  its  streets,  an  instruction  that 
pluntiff  cannot  recover  unless  defendant  had  notice  of  the  defective  and  dangerous 
condition  of  the  sidewalk  and  ditch,  without  further  Instruction  as  to  the  law  of 
aetoal  and  oonstnioUTe  notice,  and  withmit  qnaUflcatiou  as  to  the  possible  finding 
tiiiat  the  oitiy  bnilt  *^  widk  and  dltoh)  is  error.^ 

GommtBsfonen'  decialon.   Appeal  from  distrtct  court,  Dallas  county. 

Action  John  Klein  against  the  city  of  Dallas  tor  personal  injuries  sus- 
tained by  falling  into  a  sewer  or  dttch  bordering  on  the  sidewalk  in  one  of  de- 
fendant's streets.  The  court  charged  that  if  plaintiff  received  his  injuries  In 
the  manner  stated  in  his  petition ;  If  the  sidewalk  was  in  a  dangerous  condi- 
tion by  reason  of  the  ditch,  and  that  the  ditch  or  sidewalk  was  constructed  by 
defendant;  and  if,  prior  to  the  time  plaintiff  was  injured,  defendant  had  no- 
tice of  the  dangerous  condition  of  the  sidewalk  or  ditch,  and  plaintiff  was 
gailty  of  no  negligence  on  his  part  contributing  to  his  injuries, — to  find  for 
pIfUntiff  actual  damages.  But  if  the  sidewalk  was  not  in  a  dangeroos  condi- 
tion for  ordinaiy  travel,  to  find  for  defendant.  Also  that  if  there  was  no  evi- 
dence that  defendant  constructed  the  sidewalk  or  ditch,  and  no  evidence  that 
defendant  took  charge  of  them,  to  find  for  defendant;  and  If  there  was  no  evi- 
dence that,  before  plaintiff  was  injured,  defendant  had  noticeof  Uie  condition 
of  the  sidewalk  or  ditch,  to  find  tor  defendant.  The  defendant  bad  a  verdict 
and  judgment;  and,  plaintiff's  motion  for  a  new  trial  being  overruled,  he  ap- 
pealed. 

W.  F.  Bh&rt  and  if.  9*  Tumejf,  for  appellant.  M,  B,  Johnson,  for  ap- 
pellee. 

GoiXABD,  J.  The  charge  of  the  court  assumed  that  the  streets  were  public 
streets  and  highways  of  the  city,  and  based  the  charge  upon  that  presump- 
tion. There  whs  no  error  in  omitting  to  instruct  the  jury  positivelyas  to  the 
fact.  Had  there  been  anything  wanting  in  the  general  charge  in  this  respect* 
Jt  was  the  duty  of  the  plaintiff  to  have  asked  a  special  charge  covering  ttta 
point. 

The  charter  of  the  city  of  Dallas  is  very  similar  In  its  provisions  to  tliat  of 
the  city  of  Galveston,  which  was  construed  by  the  supreme  court  in  the  cau 
ctf  City  of  Qalvegton  v.  Posnainsky,  62  Tex.  118.  That  case  lays  down  th« 
law  of  this  state  in  relation  to  the  liability  of  a  municipal  corporation  acting 
under  charter  from  the  state.  It  is  there  said  "that,  when  such  a  corpora- 
tion accepts  a  charter  giving  defined  powers,  the  law  imposes  the  duty  of 
faithfully  exercising  them,  and  gives  an  action  for  misfeasance  or  neglect  in 
this  respect  to  any  person  who  may  be  injured  by  such  fulure  of  duty."  The 
law  was  exhaustively  considered,  and  the  conclusion  of  the  court  supported 
by  numerous  authorities  and  decisions,  and  there  can  be  no  occasion  to  add  a 
word  to  what  has  been  said  upon  the  subject.  Tlie  court  instructed  the  jury 
to  return  a  verdict  for  the  defendant,  unless  they  found  from  the  evidence 
that  it  constructed  the  sidewalk  and  the  ditch.  This  was  error.  By  its  char^ 
ter  the  city  was  given  control  of  its  streets,  sidewalks,  and  sewers,  and  all 
things  osoally  appertaining  to  city  supervision.  Its  ordinances  recognized 
Pacific  avenue  as  a  street,  as  well  as  the  streets  intersecting  it.  Under  such 
circumstances,  it  could  not  avoid  responsibility  for  the  neglected  condition  of 
the  streets,  its  sidewalks,  and  drainage,  whether  it  constructed  them  or  not. 
If  the  sidewalk  and  sewer  were  dangerous  to  the  traveling  public,  and  re- 
mained B0>  the  oorpotation  was  bouiu  to  chuige  and  repair  (hem;  and.  if  It 


1  Sea  note  at  and  of  ease. 


Digiiized  by 


92 


80UTHWESTERK  BXPOfiTBR. 


neglected  to  do  so.  It  would  be  answerable  in  damages  to  persons  injured  by 
such  neglect,  under  qualificationa,  as  to  notice,  hereafter  ccnisidered. 

The  court  also  told  the  jury  that  i^aiatlfl  ooold  not  recover  unless  it  bad 
notice  of  the  defective  and  dangerous  condition  of  the  sidewalk  and  ditch. 
This  charge,  given  without  qualification,  as  it  was,  was  erroneous.  Had  the 
circumstances  of  the  case  required  notice,  and  had  the  charge  informed  the 
jury  tliat  defendant  must  have  had  actual  or  oonstruc^ve  notice,  and  ex- 
plained what  was  meant  by  constructive  notice,  the  instruction  would  have 
been  correct.  If  the  corporation,  by  the  exercise  of  ordinary  diligence,  would 
have  discovered  the  defect  In  time  to  have  made  the  needed  repairs  before  the 
injury,  it  would  be  affected  with  the  consequences  of  notice;  it  would  be  held 
to  have  had  constructive  notice.  Sames  v.  ifewton,  46  Iowa,  567;  Cleveland 
v.  St.  Paul,  18  Minn.  279,  (Gil.  255;)  Lindkolm  v.  St.  Paitd,  19  Minn.  245. 
(Gil.  204.)  Had  the  city  itself  constructed  the  sidewalk  and  ditch,  no  notlc* 
of  a  visible  defect,  either  actual  or  constructive,  would  have  been  necessary. 
Rocktcell  T.  Railroad  Co.,  64  Biurb.  43B.  The  jury  may  infer  notice  (con- 
structive) from  the  existence  of  other  established  facts,  {Lindholm  v.  at. 
Paul,  supra;  Reed  v.  Northfield,  13  Pick.  94;  HutM  v.Ifew  Tork,  47  N.  Y, 
639;  McLaughlin  v.  Carry,  77  Pa.  St.  109;  &oodru>  v.  Onhko^K  28  Wis.  SOO; 
Springfield  v.  Doyle,  7ti  fXi.  202;)  but  the  question  of  notice  must  be  left  to 
the  jury  In  all  cases,  wbethw  it  be  actual  or  constructive.  What  facts  would 
be  sufficient  to  put  the  corporation  upon  inquiry  would  depend  upon  a  vari^y 
of  conditions,— the  length  of  time  the  defect  had  existed,  its  notoriety,  the 
frequency  of  travel  over  it,  and  the  character  of  the  defect  itself.  Such  facts 
would  be  admissible  in  evidence  to  be  considered  and  weighed  by  the  jury. 
The  existence  of  a  dangerous  sidewalk  or  street  would  not  in  any  case  of 
itself  justify  a  legal  presumption  that  it  was  known  to  the  city  authorities  ex- 
cept where  it  is  visible,  and  where  the  city  had  Itself  constructed  the  side* 
walk,  and  made  the  excavation  or  obstruction.  The  act  of  a  wrong-doer  ren- 
dering usual  travel  dangerous,  without  knowledge,  actual  or  cOnstructiTe,  on 
the  part  of  corporate  <^cers.  would  not  create  a  liability  on  the  part  of  the  dty . 

We  offer  no  opinion  upon  the  qneBtion  of  the  suffldent^  of  plaintlfTs  evi- 
dence to  show  any  defect  in  the  sidewalk  or  ditch,  that  would  render  the  way 
dangerona  totrarel  by  night,  eren  on  an  unllghted  street  We  have  Intended 
merely  to  indicate  the  law  that  would  govern  the  case  If  the  dangerous  detect 
flhouhl  be  established  by  sufficient  proof.  Our  oonclusioa  is  that  there  wm 
error  in  the  charge  of  the  ooart*  tat  which  the  (iase  ought  to  be  reveiMd,  and 
rrananded  for  a  new  triaL 

Btattom,  C  J*.  The  report  of  the  oommlsston  of  appeals  ttzamlned,  their 
opinion  tidopted,  and  the  judgment  reversedj  and  eanse  remanded. 


MmnoiPAi.  CoHPORATioire— D«nioriv  Sranrs— Nonoa.  To  render  amunlotpaloor- 
poratioQ  liable  for  injuries  oavBed  bydefaoUve  streeU,  it  isnot  neoesaarytiiHt  It  should 
nave  actual  uoticeof  the  defect.  If  a  state  of  facta  exists  suoh  that  ignoraooeoau  oolj 
arise  from  a  f^lure  to  exercise  leasonabte  ofQclal  oare,  notice  will  be  presumed.  Dot- 
ton  V.  Common  Council,  (Mich.)  16  N.  W.  Rep.  46:  City  of  Boulder  v.  Biles,  (ColoO  13 
Fao.  Rep.  632;  City  of  Chloaffo  v.  DaUe,  (111.)  6  IT.  B.  Rep.  BT8  jHansoom  t.  Cttyof  Boa- 
ton,  (Mass.)  Id.  MB:  Cook  v.  Cityol  Anamosa,  (Iowa,)  98  N.  W.  Rep.  907.  Id  orderto 
be  oonstruotive  notioe,  the  defect  need  not  be  so  obvious  as  neoessariiy  to  attract  the 
attention  of  passers-by.  SqUires  v.  City  of  CbUUcothe,  (Mo.)  1  S.  W.  Rep.  38.  Act- 
ual notioe  need'  not  be  proved  where  tne  Injury  arises  from  a  d^ectlve  oonatructlon 
by  the  diefendant.  Hontvomen  t.  Citiy  ot  Dea  Motnes,  (Iowa,)  7  N.  W.  Rep.  tsi.  a 
ougr  cannot  be  obai^ed  with  notice  of  a  partlonlar  defect  iaaudewalk  oauauw  injury 
by  evidence  that  there  were  otlier  defects  in  otiier  portions  of  Vb»  sidewalk.  Bu^iea 
v.  Town  of  Nevada,  (Iowa,)  18  N.  W.  Rep.  8M;  Goodson  v.  City  of  Dm  Hoiues,  (Iowa.) 
as  nr.  W.  Rap.  666.  But,  woere  a  walk  was  oonUnueusly  unsaxe  for  sotfte  distance,  evi- 
dence of  such  fact  was  'htM  admissible,  In  an  action  f orlniurles  caused  by  a  loose  board 
In  the  unsafe  portlm  of  the  walk,  for  the  purpose  at  showing  tliat  tiiedexendant  sboold 
have  known  ox  Its  oondlthOL  AnnstRmg  t.  Town  of  Aokley,  (Iowa,)  88  K.  W.  180. 
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Brideaoe  la  ftdmlsribla  of  VbB  oondlUoQof  aporUonof  ft  w»lk  lo  neartbe  plwwof  aaao- 
oldeiit  that  a  person  in  exaiDloing  such  portion  would  be  llkelr  to  diecover  the  defect  at 
the  spot  where  the  accident  occurred.  OsbomeT.  Ciw  of  Detroit,  8S  Fed.  Rep.  86.  And 
in  (Sty  of  Flattsmouih  v.  Mitchell,  (Xeb.)  80  17.  W.  Rep.  fiM,  proof  of  notloe  of  the  bKl 
oondition  of  the  eldewalk  hi  general  whereon  aoddont  ooeurredi  was  held  snlBoient  to 
reader  the  defendant  liable,  wtthout  notloe  of  the  looeeneu  of  a  particular  plank  caus- 
ing the  Injury.  Actual  nouoe  given  to  an  offloerwho  isnot  charged  with  any  duty  with 
raerenoe  to  the  Inspection  or  itepairot  etreata  and  ridawalka  u  not  mffldent.  CoA  v. 
aty  at  Anameaa,  ntpni. 

Nonoa— Conmvwim.  It  la  for  the  jory  to  determine,  under  all  the  drcomstanoes 
of  the  case,  how  long  the  defect  miiBt  have  existed  In  order  to  cl^ae  the  city  with  oon- 
■trnctlve  notice.  Sneel  v.  Caty  of  Appleton,  (Wis.)  6  N.  W.  Rep.  37.  As  to  what  do-, 
greeof  notoriety  neoeMary,  see  Thorn m  v.  Town  of  Brooklyn,  (lowa^  10  N.  W.  Rep. 
849.  Defect  of  three  weeks'  staodlog  hcOd  sufficient,  in  BuUlvan  v.  City  of  Oshko^ 
(Wis.)  18  N.  W.  Rep.  MS.  Proof  of  existence  for  one  day,  not  suffldent  to  fix  liabill^ 
-without  actual  notice.  Sheel  v.  City  of  Appleton,  (Wis.)  5  N.  W.  Rep.  27.  Notice  pre- 
samed,  when  ignorsxiee  not  compatible  with  ezercdse  of  reasonable  ofBoial  care.  Dot- 
ton  T.  Omunon  Council,  (Mich.)  15  N.  W.  Rep.  4».  Bvldenoe  that  sidewalk  was  in  bad 
oondition  at  the  point  where  plaintlfl  vas  injured,  for  considerable  time,  sufdoient. 
Cityof  Chicago  v.  Dalle,  (lU.)  6  H.  B.  Rep.  578;  Oude  t.  atyof  Hankato,  (Minn.)  15  N. 
W.  Rep.  175.  Presumed,  when  defeot  Is  open  and  notcarlous,  Eelleber  v.  City  of  Keo- 
kuk, (Iowa,)  Id.  280 ;  bat  mnst  be  identical  oefeot  which  led  to  Injiur,  Rubles  v.  Town 
(tf  Bevada,l8N.W.Rep.&66.    A-t^ tha ^^^ifMiymty  «f  «t.<i>T.A«  ,ff  i^jn^—  i^ 

odvedattheaMMpolnttSeeDlBtrlotof Coliiml^v.Arms,aSup.Ct.Rep.8tt  Bullock 
T.  Ctty  of  HowToS,  (N.  T.)  2 N.  B. Rep.  L  »      r         ir-  . 


{Supreme  Court  of  Teea».  April  M,  18S8.) 

Ldotjltion  or  Actions— Adtxrsb  Posbbbsioh— OvsRi.i.ppiNO  DmM. 

In  trespass  to  try  title,  It  appeared  that  defendants  were  In  conatmetlvB  powos 
alOD  of  land  under  a  good  paper  tdtle;  that  plaintiffs  claimed  under  a  later  deed 
which  overlapped  on  defendants*  land,  and  were  in  actual  possession  of  part  of  the 
land  called  for  in  their  deed,  but  bad  not  inclosed  or  improved  any  part  covered  by 
defendants'  deed.  Held,  that  plaintiifB'  possession  was  not  adverse  to  VkaX  of  de- 
fendants. > 

Appeal  fnan  district  conit,  Guadalupe  county. 

Trespass  to  tir  tMe  to  a  portion  of  the  Campbell  leagne.  by  Moees  Howard 
and  wife  against  John  F.  Kellam  and  others.  Judgment  for  defendants,  and 
plaintiffs  appealed. 

Host  A  Shringhaw  and  Storey,  Nix  c&  Btorey,  for  appellaats.  W.  O. 
HutaOmm,  W,  H.  Burgn,  and  T.  H,  AtmJUta»  for  appelleeB. 

Waleeb,  J.  There  is  testimony  in  the  record  of  Itself  sufflcient  to  sup- 
rt  the  finding  of  the  Judge  as  to  the  locality  of  the  south  line  of  the  Camp* 
U  grant.  The  testimony  to  the  locality  of  the  Hoe  as  claimed  by  the  plain, 
tiffs  is  not  sQffictently  convincing  to  require  the  judgment  of  the  district 
court  to  be  reversed. 

The  supplemental  petition  asserts  title  by  limitation  of  more  than  10  years 
before  eviction  in  18ti^.  The  allegations  do  not  make  claim  under  deeds  re- 
corded. The  possession  of  the  Howards  began  in  lE^.  They  bought  of 
Francis,  February,  1W5.  The  deeds  under  which  plaintiffs  claim  were  for 
lands  fronting  on  the  San  Marcos  on  the  north,  and  extending  south  the  en- 
tire length  of  the  Campbell  league,  and  to  the  south  side  as  insisted  upon  by 
pJaintith,  and'acroM  the  Wells  survey  claimed  by  the  defendants.  The  char- 
acter of  the  possession  is  Indicated  by  plaintiff  Howard  in  hia  cross-exnmina- 
tion;  and,  after  he  had  testified  to  having  had  possession  of  the  lands  claimed 
by  taim  and  wlfb  for  many  years,  he  adds:  "I  had  no  fence  or  improvements 
(mt3i6  land  claimed  by  defendants."  The  actual  ptwsesBioD  must  therefore 
iMTt  been  upon  the  OtonpbeU  grant,  U  Moertained  by  the  ooort  below.  This 

>A*  to  what  ooaatltatsa  adrarae  peaieaaion,  see  Mdgea  JabuoD,  (Tax.)  7  8.  W. 
Bap.  806)  and  ikMb> 
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poasesflton  apon  that  part  of  tb«  land  not  In  conflict,  would  not,  by  eonatruc- 
tlOD,  extend  beyond  Uie  limlta  of  the  Campbell  grant  and  upon  the  Wells  sur- 
vey. The  land  covered  by  the  Wells  surrey  at  the  entry  by  plaiotiffs  is  held 
to  have  been  vacant.  As  to  It,  the  W^ls  is  the  flrst  and  older  tttle.  The 
constructive  possession,  following  the  legaV  title,  would  not  be  broken  until 
an  actual  adverse  entry  upon  and  occupation  of  some  part  of  it  Is  shown. 
The  rule  is:  "The  statute  will  not  run  iu  favor  of  an  adverse  occupant  und» 
a  junior  title  if  his  possession  does  not  extend  to  that  part  of  the  land  In  dis- 
pute which  is  within  the  conflict."  Peyton  v.  Barton,  53  Tex.  SOS.  For  a 
stronger  reason  will  it  be.  required  that  the  laud  in  conflict  be,  In  part  at 
least,  occupied  when  the  only  claim  to  the  land  asserted  by  the  party  Invok- 
ing the  aid  of  the  rule  of  constructive  possession  is  founded  upon  possession. 
There  is  do  erroi  in  the  record  for  whichrevenal  can  be  had.  The  judgment 
Isafflrmed. 


Ta&rakt  County  v.  MoLemorb  et  aL 

iaupreme  Court  of  Teau.  April  31^  1888.) 

1.  Dm>— DBBOBtmoN— LrarrxTioiT  of  Actiox— AnvBBsa  FossBBaioif. 

A  peMtlOD  alleging  the  ezeonti<m  to  plaintiff  of  a  deed  in  fee.^ple,  In  whtoh  Qie 
.  desoriptSon  of  the  land  Intended  to  be  oonvctyed  was  left  bUmk,  ana  authoritr  sItbil 
by  the  mntor  to  another  to  select  the  land!  desired,  and  inaert  their  descripuon  in 
the  deed,  and  that  the  selection  was  made,  though  the  blank  was  not  filled,  and  that 

SlaintUI  went  Into  posaesidon  thereonder,  and  oonttnned  therein  for  10  yeus,  show* 
tie  under  the  statntaof 
fl.  Bakb. 

While  a  deed  in  fee-simple,  in  which  the  description  of  the  land  Intended  to  he 
conveyed  is  left  blank,  parol  authority  being  given  to  select  the  lands  desired,  and 
insert  their  description  in  the  deed,  cannot  be  used  aa  evidence  of  title,  the  dewrip- 
tion  not  baring  been  inserted  In  the  grantor's  llfo-tlme.  It  may  be  used  as  erldsnoe 
of  the  diaraoter  of  the  grantee's  bcudlag  where'  the  sdeotion  was  made,  and  ha 
went  Into  possession  under  It. 
8.  Sakx — Bi^Mxs  IK  Dbkd — DiATH  or  Oaurm. 

Where  one  intending  to  donate  to  a  oonn^land  CarfaU  purposes  aseeated  a  deed 
in  which  the  numbers  of  the  lots  and  block  of  tbe  land  prc^Hiasd  to  be  gnnted  were 
left  blank,  and  gare  parol  authority  to  another  to  aeleot  (he  lots  desired,  and  Insert 
their  description  in  the  deed,  but  the  blanks  were  never  flUed,  neither  the  aguit 
nor  the  court,  after  the  donor's  death,  can  perfeot  the  deed, 
i.  Egtrrrr— RaroaMATioit— LjkCHKs. 

Where  one,  in  1866,  exeoa  ted  a  deed  In  which  the  description  of  the  land  Intended 
to  be  ODuvttyiBd  was  left  blank,  and  gave  parol  authority  to  another  to  select  the 
land  desired,  wad  insert  the  description  in  the  deed,  ana  the  grantor  died  in  im, 
an  action  to  perfeot  the  deed,  brought  in  1886,  Is  haned. 

ComiolBsioners*  decision.  A{f»eal  from  distrlot  oourt»  Tarrant  county. 

Suit  by  Tarrant  county  a^pEiinat  Elizabeth  HcLemore  and  others,  heirs  at 
law  of  M.  T.  Johnson,  and  against  J.  P.  Smith  and  M.  J.  Brinson*  adminis- 
trators of  Jolmaon,  to  recover  poaseaslon  vi  a  tract  of  land  100  feet  square, 
being  lota  1  and  2,  in  block  11,  in  the  city  of  Fort  Worth;  to  remove  the  cloud 
from  plaintiff's  title,  and  liave  the  title  quieted;  to  nionn  axtd  have  certain 
blanks  fllied  in  a  wrltt«i  inatrument  executed  and  delivmed  hy  JohuNm  to 
Tarrant  county,  of  which  the  following  is  a  copy: 

"State  Tvxaxt  Coun^  q^  Tarrwa,t:  Know  all  men  by  these  presenta 
that  I,  M.  T.  Johnson,  of  the  county  and  state  aforesaid,  have  this  day  given, 
granted,  released,  sold,  and  donated,  and  by  these  prnents  do  give,  grant, 
sell,  release,  and  donate,  to  William  Quisle,  chief  justice  fA.  said  oounty  of 
Tarrant,  and  to  his  suoeessors  In  offloe,  forever,  Ux  tbe  use  and  beneflt  of  aald 
county  <^  Tarrant,  the  following  deacribed  lot  or  paro^  of  land,  situated  in 
the  town  of  Fort  Worth,  In  said  state  and  oounty,  to  a  lot  of  me  hundred  feet 

aquare.  being  — — in  block  No.  ^ — ,  for  the  purpose  <A  building  a  county 

jail  thereon  for  the  said  eooaty  <rf  Tarrant,  to  have  and  to  hold  said  premises,  to- 
gether with  all  the  rights,  tenements,  and  hereditaments  and  appurtenaneea 

Digiiized  by  Google 


Tex.]  TABBABT  OOUMTY  «.  H*mOBK.  95 

tbereanto  belonging,  or  in  anywlie  appertiUnii^  to  the  same,  to  the  said  chief 
justice  and  his  aucoessois,  fonver,  fw  the  noes  hereinbefore  expreBsed.  And 
I  hereby  warrant  and  defend  the  title  to  the  same  against  the  claims  of  every 
pwson  wbatsoera-,  elabntngt  or  lawfully  ta  elaiin,  tiM  aame  tbnragh,  by,  or 
under  me. 

"  Witnem  jny  hand,  and  meoU  for  teal,  thla  16th  day  of  December,  A.  D. 
1858.  M.  T.  Johnson.  [ScroU.] 

*^The8taUqfTem*tC<mnii/€ifTarr/int:  Personally^peaiedbeCoremeM. 
T.  Johnson,  well  known  to  me,  who  signed  this  oon  veysnce  in  my  presence,  and 
acknowle^cd  that  he  signed  It  for  the  parposes  therein  qMclfled  <hi  tbB  day 
the  same  bears  date,  to  witness  whteb  I  have  hereunto  set  my  name  and  af- 
fixed my  seaL  Offloial.  this  leth  day  of  Oeoember,  1858. 

"Jaiub  W.  Shitb,  Notary  Public  T«  C,  Texas." 

The  petition  alleges  that  Johnson  left  the  blanks  in  said  written  Instrument 
to  be  fflled  iq>  by  the  plalntlS,  with  property  to  be  sdeeted  and  mwe  fully  de- 
scribed by  .the  plaintlfC,  and  authorized  plaintiff  te  make  ai^  each  seleetkm 
ud  inawUon  out  c£  luid  owned  bv  Um  in  and  near  tMt  11,  in  the  dty  <a 
Fort  Worth;  that  plaintifl  seleoted,  aooordin^y,  the  land  described  in  pUdnp 
tiff's  petition,  btfng  lota  1  and  2,  In  said  Uook  11,  andetralgbtway  buUt  there- 
upon a  Jul,  and  continuously  used  the  eame  as  n  county  j^l  until  Koyember, 
18M,  when  ifecaased  to  be  buUtwiotber  lamr  and  more  eonyenient  Jail,  by 
reason  of  the  wants  of  the  county,  and  abanooned  the  former  Jail  for  jail  pnr- 
poses,  but  continued  tiie  use  and  possession  of  the  lot  npon  which  the  former 
jaSl  was  situated;  that  Johnson  died  in  1866;  that  the  Hanks  In  the  written 
instrnment  bare  never  been  filled;  that  Johnson  ratified  and  confirmed  Um 
selection  by  plaintiffs,  and  its  possession  and  use  of  the  Ipts.  One  of  the  al-  ■ 
legations  in  plaintiiTs  petition  Is  that  it  became  seteed  and  poeseseed  of  the 
lots  by  reason  of  the  written  instinunea^  and,  while  so  selsed  and  possessed, 
was  anlawtnlly  and  forcibly  ejected  by  defendants  in  M^,  1885;  and  plsJn- 
tiff  also  alleges  that  no  objeetion  or  adverse  claim  was  set  up  to  phUntiff's 
right  to  the  lots  until  Ma^,  1885,  and  that  then  and  tikcreafter  defendmt 
claimed  that  the  lots  bad  been  fwfeited  by  reason  of  their  non-use  for  a  Jail, 
uid  had  reverted  to  the  heirs  at  law  €t  Jobnatm.  Plaintiff  also  claimed  title 
to  the  lots  under  tiie  statute  of  UmitationH  of  three  and  ten  years.  The  suit 
was  teoaght  in  1885.  Defendants  answered — Firvt,  genend  demurrer;  <«»• 
ond,  npe^al  demurrer  to  that  portion  of  plaintiff's  petition  which  seeks  to  re- 
form and  add  to  the  supposed  deed,  on  the  ground  of  the  statute  of  limitations 
ottoat  and  ten  years;  third,  special  demurrer  on  the  ground  of  pl^utlff's 
negligence  and  the  stalenuu  of  its  demand;  fourth,  special  demurrer  on  the 
ground  th^  plaintiff's  all^tlons  ware  inconsistent,  in  this:  that  plaintiff 
claims  title  by  virtue  <A  an  alleged  deed  in  one  place,  and  in  another  place 
states  that,  at  the  time  said  allied  deed  was  executed,  the  lots  claimed  bad 
not  been  selected;  J^fth,  special  demurrer  on  the  ground  that  plaintiff's  pMl- 
tioi  shows  an  action  for  a  speciflc  performance  of  a  contract  to  oonrey  land, 
and  that  the  action  ia  barred  by  the  statute  of  limitation  of  ten  years;  sUeth, 
general  denial;  «eMn<A,  not  gnilfy.  The  court  sustained  the  exceptions  <ff  de- 
fendant, plaintiff  declined  to  amend,  the  cause  was  dismissed  uaA  plaintifl 
took  this  appeal.  , 

Boykfnt  dt  Ftn^t  for  appellant   Bogmtt  A  GnmUf  tor  appellees. 

GoiXAKD,  J.  If  thedeed  executed  in  blank  by  M.  T.  Johnson  to  the  chief  jus- 
tice for  the  benefit  of  Tarrant  county  bad  been  flUed  up  by  the  chief  justice  be- 
fore the  death  of  Johnson,  it  would  have  been  a  conveyance  to  the  county  of  the 
lots  in  fee.  There  ia  no  condition  annexed  to  the  grant  by  which  a  forfeiture 
would  be  made  to  occur,  nor  would  it  be  implied  from  the  fact  that  the  con- 
veysoco  vss  'or  a  jail,  or  for  purposes  of  a  jail.  The  terms  of  the  deed  are 
sndi  as  will,  unless  qualified  ^^a  cause  of  defeasance,  conveya  fee^lmple  es- 

Digiiized  by  Google 


96 


[Tax. 


Ute.  They  rest  the  title  in  the  eounty  forever.  The  deed  Is  not  a  mere  ded- 
ication for  public  uses;  it  ii  a  deed  to  the  county.  A  ooodition  Bubeequent 
tliat  would  work  a  forfeiture  of  the  flstate  must  be  certain  and  clearly  er- 
presaed.  It  moat  appear  to  be  the  manifest  Intention  of  the  grantor  by  some 
provision  in  the  inatrument  distinctly  imposed.  Syan  v.  PorUr^  61  Tex. 
1U7;  2  Waahb.  Real  Prop.  6-12.  It  ia  alleged  that  William  Quayle.  chief 
juBtice  of  the  county,  was,  at  the  time  the  instrument  was  executed,  author- 
ized by  the  grantor  or  donor  to  select  the  lota  desired  for  a  jail,  and  to  insert 
their  description  in  the  deed,  the  blanks  being  left  for  that  purpose,  and  that 
Johnson  died  in  1866.  The  parol  autbofity  was  sufficient;  and.  If  the  blanln 
had  been  Oiled  by  the  agent  before  the  death  of  Johnson,  the  statute  of 
frauds  would  not  have  affected  It;  it  wonld  have  passed  the  title  to  the  lots. 
ThreadgUl  T.  BnUer.  60  Tex.  600;  Wiley  t.  ifoor.  17  Serg.  &  B.  438.  The 
blanks  were  nevw  filled,  however,  and  could  luA  have  been  by  the  person 
appointed  for  that  purpose  after  tiie  death  at  the  principal.  The  allegationa 
of  the  petititm  show  that  Johnson  appointed,  by  parol,  an  agent  to  perfect  a 
defective  deed  by  deslgoatlag  and  liUii^  in  the  deain^itioa  ot  the  pn^wty 
conveyed.  An  agent  oould  exerdae  such  autboil^  verbajly  given;  but,  the 
agent  failing  to  execute  the  power,  the  ooortfe  will  not  ezeeate  It  for  him. 
waldeSi  if  sueh  a  case  wen  iMreaentod  tluit  would  jnatify  the  court  la  addhiff 
to  and  correeUng  the  deed,  the  right  In  tUa  one  would  be  barred  by  liqiee  ca 
time.  MaCoton  v.  WkMler,  20  Tex.  872. 

FlalntUE  daimed  titie  to  the  |»BiniBM  toy  poas6Bo!<m  nnder  the  10-jeaia 
statute  of  limitatton.  Wean  at  a  loss  to  know  iipoa  what  gnrand  this  part 
<A  the  petitim  waa  hdd  insalBcient.  If  the  poaseaalon  abould  be  shown  by 
by  the  proof  to  be  permissive,  or  was  to  ccmUnne  only  dnrtng  Uie  time  the 
property  was  used  as  a  jail,  the  tlUe  to  the  fee  could  not  be  aoqaired,and  the 
plea  tA  lO-yeara*  ocenpanoy  would  not  be  available.  There  la  nt^ng  In  the 
allegatimia  to  Indicate  that  kheoounty  claimed  an  ineorp<Hial  ligfat,  or  any 
estate  less  than  the  fae.  The  eounty  can  acquire  an  eatate  in  fee  by  posses- 
sion, just  as  a  m^ral  person  could.  If  the  holding  is  nnder  such  a  claim. 
The  character  ot  the  holding  is  a  matter  of  eVidenoe.  The  eonrt.  by  Its  rul- 
ing upon  sufficient  averments  to  oonatitute  full  title  \xy  pcaeesalfm,  preelnded 
an  inquiry  into  the  ftuita.  This  was  error.  The  qncotton  of  fact  presented, 
should  have  been  submitted  to  the  Jnrytm:  their determlnatloa  under  Instruo- 
tion  explanatory  of  the  rij^ta  of  the  partiea  as  devetoped  by  ttie  facta.  It 
may  be  neceasary.  In  tbia  connection,  to  refer  to  the  deCaotive  deed  again. 
While  It  cannot  be  used  aa  evidence  ot  titie  to  any  interest  In  the  land,  it 
may  be  used  aa  evidenee  to  ahow  tin  diaracter  of  iriiUntifFa  htddlng,  tE  the 
plaintiff  la  shown  to  have  entered  and  claimed  poasessicm  nnder  It.  It  can- 
not be  used  tor  any  other  purpose.  If,  then.  plaintUTa  aoasossion  was,  aa 
allied,  tor  10  yeara,  and  waa  otherwise  characterized  by  the  inddrnts  oiu- 
merated  In  the  Astute,  and  is  shown  to  have  been  baaed  upon  the  defective 
oonvtTance,  tlw  conclusion  Is  Inevitable,  accordiim;  to  tbe  construction  we 
have  given  the  instrument,  that  the  county  would  be  entitled  to  recover  the 
proptv^  In  controversy.  Moody  v.  Holcorab,  26  Tex.  719.  Becauae  irf  the 
error  of  the  lower  court  in  sustaining  .defendants'  exoeptions  to  plaintiff's 
claim  <^  title  under  the  statute  of  limitationa  of  10  years,  ^e  conclude  Uia 
eauae  should  be  reversed  and  remanded. 

Btatton,  G.  J.  Baport  ot  oommiadon  ot  ^q>eal  examinedr  tbebc  opinion 
adopted,  and  judgment  raveEsed*  and  cause  remanded. 
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GAB8ZN  9.  2A VALLA  OOUKTT. 


Oiasiir  o.  Zavalla  Coumtt. 
(Sujyi-eme  Court  of  Teoau.  April,  1S88.) 


1.  Office  ard  OmcsB— Coohtt  Cohhissionsrs  u&t  Qxtautt  wrrHis  Wbat  Timb. 
Under  Rer.  SL  Tex.  art.  ITIS,  wbioh  proridoi  tihftt,  at  the  expiration  of  8U  days 
from  an  eleoUon,  and  from  Ume  to  Ume  ttaereafter  bb  tbe  offloeii-elaot  maj  qualify, 
each  county  jndge  shall  certify  to  the  seeretary  of  state  a  statement  drawing  who 
were  elected,  to  what  offloes,  and  the  date  of  theirqualifloatlon,ooitnty  oommlsslon- 
ers  have  at  least  80  dl^s  within  which  to  qualify  for  office. 

L  CoirliETlES— CODKTT  BOARD  OF  NeWLT-OrQANIZED  CoinrTr— ADTBCniTT  TO  AOI  BB- 

FORE  All  the  Members  hate  Qtalifibd. 

A  meeting  of  the  county  oommissioners'  court  held  less  than  80  days  after  the  first 
election  in  a  county  preriously  unornnizod,  at  which  meetine  two  commissiDners, 
who  had  not  then  qualified,  were  not  present,  and  of  which  they  had  no  notice,  is 
Illegal,  though  a  majority  of  the  oommtssionerg  were  present:  ana  aots  done  at  snob 
meeting,  when  suhseqoently  reroked  at  a  legal  Mwg  of  the  court,  are  not  bind- 
ing upon  the  oounty. 

Appeal  from  district  court.  ZavalU  county. 

Suit  by  'WilliatD  Cassin  ngiiinst  Zavalla  county.   Flaintlff  appeals. 

Jus.  H,  SurU,  for  appellant. 

Oaineb,  J.  Previous  to  the  year  1884,  Zaviilla  oounty  was  unorganized, 
ami  WHS  attached  to  Fxlo  oounty  tor  judicial  purposes.  With  a  view  to  Ita 
organiKatlon*  an  eleollon  of  officers  was  ordered,  wUdi  took  plaoe  on  the  25lta 
of  February,  1884,  when  I.  M.  Downs  was  elected  county  ju^^aiul  Y.  M. 
West,  G.  B.  Kinney,  Wiley  Mangntn,  and  E.  F.  Waller  were  eleobed  conunta- 
■lonera  of  the  county.  Downs,  West,  and  Kmnej  duly  qualitied  as  such 
judge  and  coinnilssronerB  prior  to  the  20th  day  of  March.  1884,  but  Waller  did 
not  take  the  oath  and  give  bond  until  lhe22d  <tf  that  month,  and  Matiguuidid 
not  qualify  under  the  election  at  all.  The  county  judge  told  West  and  Kin- 
ney  that  a  session  of  the  commissioners*  court  would  l>e  held  on  the  20tli  of 
March,  and  requested  tbe  county  judge  of  Frio  county  to  notify  the  other  two 
eommissioners  of  the  session  when  they  came  in  to  qualify.  But  neither  re- 
ceived the  notice.  The  session  was  accordingly  held  un  the  20th  and  21st  days 
of  the  month:  and  an  order  was  made,  and  entered  on  the  minutes,  accepting 
a  proposition  submitted  to  tbe  court  by  appellant  for  the  purchase  of  the  four 
leagues  ot  school  land  belonging  to  the  county,  for  the  sum  of  $10,000.  paya- 
ble 10  years  after  date,  but  to  bear  interest  from  date  at  7  per  cent,  per  an- 
num, payable  semi-annually;  and  authorizing  the  county  Judge  to  convey  tlie 
lands  to  appellant  in  accordance  with  the  terms  of  the  proposition  and  order. 
At  a  reguliu-  meeting  of  the  court  in  May  following  an  order  was  entered,  set- 
ting as:de  the  order  previously  made  in  March. 

On  the  Sth  day  of  May,  1885,  appellant  brought  this  suit  against  the  cotinty 
to  enforce  a  specidc  performance  of  the  alleged  contract  fur  the  sale  of  the 
land;  and  tlie  cause.  Iiaving  been  suhmitted  to  a  jury,  resulted  In  a  verdict 
and  judgment  for  the  defendant.  The  court  charged  the  jury  to  the  effete 
that  80  days  were  allowed  the  officers  elected  on  February  25.  1884,  by  law, 
within  which  to  qualify,  and  tliat  if,  at  the  time  the  session  of  the  court  was 
held,  two  of  the  comuiissloners  had  not  qualified,  and  had  received  no  notice 
of  the  session,  the  action  of  the  county  judge  and  tbe  other  two  commission- 
ers was  illegal,  and  their  order  accepting  the  proposition  of  appellant  was 
void,  and  tliat  the  jury  sliould  therefore  find  for  the  appellee.  This  charge  is 
assigned  as  error,  and  the  determination  of  the  question  presented  by  the  as- 
Bigniueiit  we  think  decisive  of  this  appeal.  The  statute  provides  that  "any 
three  members  of  the  [commissioners'}  court  shall  constitute  a  quorum  for 
the  tmnsactiuu  of  any  business  except  tliat  of  levying  a  county  tax."  (Rev. 
&t.  art.  1511 ;)  and  it  would  seem  that,  as  to  organized  counties,  this  would  be 
appliciible  as  well  to  the  period  uf  time  intervening  between  the  election  and 
tin  qoalification  at  the  members  of  the  court  as  alter  theit  ^ualifleutiou.  In 
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such  cases  thd  old  officers  bold  on  until  their  succeasoTs  are  qaalifled*  (Comt. 
1876,  art.  16,  §  17;)  so  that  in  organized  counties,  except  in  cases  of  occa- 
sional vacancy,  (which  the  countj  judge  Is  authorized  tmmediutelj  to  supply,) 
the  court  is  always  full.  But,  as  to  the  court  elected  with  a  view  to  the  or- 
ganization of  an  unorganized  county,  the  case  is  different.  Each  member  has. 
as  we  construe  the  law,  at  least  80  days  within  which  to  qualify  by  taking  the 
oath  and  giving  the  bond  required  by  law.  Bev.  St.  art.  1718.  In  our  opin- 
ion, it  Is  not  competent  for  county  ]udg<>  and  any  two  of  the  commissioners 
elected  to  organize  the  court  tjefore  the  others  huve  qualified,  and  l>efore  the 
expiration  of  the  time  contemplated  by  law  for  such  quaiiflcation.  If  this 
were  permitted,  it  would  put  It  in  the  power  of  three  of  the  members-elect  of 
the  court  to  deprive  their  fellows  of  the  time  allowed  for  their  quail  ticntion,  or 
temporarily  of  the  right  to  sit  upon  the  court,  and,  for  the  Ume  being,  to  take 
away  from  the  constituency  which  elected  them  the  right  of  representation  ia 
the  body  which  is  to  manage  the  affairs  of  the  county.  We  do  not  think  our 
statutes  were  intended  to  lead  to  such  a  result.  The  Inexpedience  of  the  con- 
struction contended  for  by  appellant  is  illustrated  by  the  case  before  as. 
Here,  in  a  few  days  after  the  election  of  officers  preliminary  to  the  organiza- 
tion of  thecounl^.  the  county  judge  and  two  commissioners  qualify,  meet  to- 
gether without  notice  to  the  others,  and,  before  the  time  had  elapsed  in  which 
they  were  allowed  to  qualify,  make  an  order  authorizing  a  sale  of  the  four 
leagues  of  school  lands  belonging  to  the  county.  This  acUon  vas  hasty,  in- 
eonsiderate,  and  unnecessary,  as  is  shown  by  the  fact  that,  at  the  first  regular 
meeting  of  the  court,  the  order  was  revoked.  If  all  the  memtwrs  of  the  court 
had  been  present,  it  is  protwble  tbe  order  would  not  have  been  passed. 

We  oonclude  that  tbe  meeting  of  the  county  judge  and  the  two  commission- 
ers, without  notice  to  the  others,  and  before  the  qualification  of  the  latter, 
was  not  legal,  and  that  therefore  the  contract  under  which  appellant  claims 
is  void.  The  facts  in  relation  to  this  matter  are  undisputed ;  and  no  other 
proper  verdict  could  have  been  returned  under  the  evidence  except  a  finding 
for  the  defendant.  Tbia  is  neceasarily  decisive  of  (he  case,  and  the  Judgment 
is  affirmed. 


1.  nOVAtlON— EnOPPEi.  TO  DSIIT— AoOKFTINa  BSNBFIT  OF  COMTBACT. 

In  an  action  against  a  railroad  compaoy  for  the  price  of  certain  propsrtr,  It  ap- 
peared that  plaiotUTs  Intestate  told  ue  property  to  H. ;  that  H.  asugned  Ua  inter- 
est to  a  construotUnt  company,  and  that  Intestate,  at  the  specdal  reqoest  of  audh 
oompaoy,  translEerred  the  property  to  defendant;  that  defanoaat  aooepted  the  oon- 
veyauoe,  In  oonsideration  therefor,  by  a  resolution  of  Its  board  of  directors  entered 
on  its  minutes,  and  agreed  to  pay  money  and  dellrer  oert^n  atook  and  bonds. 
Held,  that  defendant,  >y  aooepUnig  Uie  oonv^nuioe,  and  agreeing  to  provide  the 
consideration,  takes  upimitaell  tbe  fulflUxoent  of  the  original  eonbract,  and  was  es- 
topped to  deny  the  oonsent  of  the  oonstraotion  otnapany  to  Its  sabstltntlon. 

9.  COBPOKATIOKS— GOHTBAOTB  IN  WbITINO — ENTliT  ON  CoBPOalTS  MnnTTBS. 

In  ui  action  against  a  railroad  company  for  the  purchase  price  of  certain  prop- 
er^, it  Kppeand  that  defendant,  by  resolution  of  Its  board  of  directors,  accepted  aocm- 
veyanoeox  such  property  fromplaintlfl's  intestate;  that  theaooeptanoe  wasentersd 
OD  the  corporate  minutes,  and  signed  by  the  presideiit  Mid  secretary,  field,  that  sutdi 
minutes  constituted  a  contract  in  writing,  and  that  an  action  could  be  brought 
thereon  within  four  years :  Rev.  8t  Tex.  art.  8S05,  enacting  that  an  action  for  debt, 
where  indebtedness  is  evlaenoed  or  founded  on  anyoontraofc  In  writing,  shall  be 
commenced  and  prosecuted  within  four  years  from  aoorual  of  oause  of  aotion. 

8.  lUlLBOiJD  COHPANIBB— AUTHORITT  TO  EXBCDTB  MORTOAOB— ESTOFPBZ.  tO  DBNT. 

Rev.  St.  Tex.  art  4S30,  enacts  that  no  mortgage  of  a  railroad  company  ahall  be 
valid  unless  authorised  hy  resolution  adopted  by  a  vote  of  two-thirds  of  all  the  stock 
of  such  company.  Yet  where,  In  pnrsuanoe  of  a  resolution  to  issue  bonds  aeoored 
on  mortgage  not  so  adopted,  a  contract  has  been  exeouted  and  the  company  has  had 
tbe  bemalt  tbsreo^  it  is  estopped  Iran  denying  its  aatbofltr  to  make  toe  ooptraot. 
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C  Sun—BovM  Km  PuiKnun  lloiiiiT-nAiioiniT  BwxmtUBui  bt  Vikdob. 

Wlure  plBinUff>8  tnteateto  cony^  a  rallwv  to  dstendant,  and  offrees  to  aooept, 

as  part  of  the  purchase  money,  bonds  lecured  by  mortgage  on  the  une,  pl^tiff  Is 

anutied,  the  bonds  having  never  been  given,  to  reoover  the  foil  parnlae  (tf  the 

bonds,  though  they  might  be  below  par  In  the  market, 
I,  VraDOB  AXD  VKin»>— ASBiaHMBHT  OF  PuBcmu-MoMiT  Boin>i-^OKi  ov  VraDOB 

«o  Sua. 

In  an  action  against  a  railroad  oompany  for  the  amount  of  certain  bonds  which 
defendant  agreed  to  execate  in  oonsiderabon  of  the  conveyance  of  certain  property 
by  plaintiff's  intestate,  it  appeared  that  Intestate  had  asaigoed  his  interest  in  the 
bonds,  which  were  never  dellrered,  to  third  parsons,  that  the  petition  alleged  in- 
Bcdventy  of  defendant  and  asked  that  a  receiver  be  wpolntad.  Held,  that  the 
ocnui  properly  grantea  the  relief  asked,  and  ordered  a  saCa  of  the  property,  holding 
the  prooeeds  nntil  the  equitable  owners  of  the  bonds  ooold  set  up  their  title  thereto, 
though  snob  eqaltsble  owners  were  not  made  parties  to  the  suit. 

9,  Bun— Nonca  or  Ihodmbulhobs— Aonox  fob  PnaoHAsa  Moim*. 

In  an  action  against  a  railroad  company  to  foreoloso-a  mortgage,  It  appeared  that 
plaintUTa  intestate  sold  to  defenduit  a  oertain  ndlway  as  onincombered  when  tiiere 
was  a  rl^t  of  way  still  unacanired.  The  evidenoe  showed  that  the  directors  of  the 
defendant  oompany  knew  thu  all  the  rtg^ta  of  way  had  not  been  paid  for,  and  that 
there  were  small  claims  that  the  intestate  had  been  unable  to  settle,  and  that  the 
line  had  been  tmsrated  for  10  years,  and  no  aoUon  for  the  lutd  over  which  it  ran  or 
for  damages  had  ever  been  brought.  Held  that,  under  the  droumstaooea,  the  court 
properly  gave  judgment  for  plaintiff  for  full  amount  clamed. 

T.  SiMa— Vbitdob's  Lnm— PBoraaTT  Subsiqubntlt  Acqcibbd. 

In  an  action  against  a  railroad  oompany  to  foreclose  an  equitable  mortgage,  it  ap- 
peared that  platntiffs  Intestate  oonveyea  a  oertain  line  of  railway  property  to  w- 
lend  ant,  the  purchase  money  to  be  seoured  by  mortgage  upon  the  line  conveyed,  and 
**upon  such  proposed  extensions  as  the  company  own!^  aod  mertMng  the  same  may 
deot  to  include  In  sncb  mortgage.  "*  Ata  stowhoMers'meeungltwaavoted  tols- 
soe  bonds  of  the  same  character  as  those  sued  on,  to  be  secured  on  all  the  proper^, 
etc.,  of  the  company  from  H.  to  P.,  both  oonstmoted  and  to  be  constructed,  which 
Intruded  the  onur  extension  made  by  the  oompany.  Held,  that  plaintliTs  equitable 
mortgage  extended  to  the  part  of  the  Une  subsequently  oonstmoted. 

t.  A»U1>— AsnONlfBHTS  OF  BbBOB— TlMB  OF  FlUKO^ 

The  court  will  not  refuse  to  consider  assignments  of  error  on  the  gronnd  that  the 
same  was  filed  after  the  filing  of  the  writ  of  ern»  bond,  where  doiag  so  would  not 
operate  to  the  prejudice  of  the  opposite  party. 

Enor  from  district  ooart,  Harris  county;  Jaksb  MASTKRSONt  Judge. 

Mary  F.  Oentry,  as  administratrix  uf  A.  M.  G«ntr7,  deceased,  braugbt  an 
actkm  against  the  Texaa  Western  Railway  Company  for  foredoaure  of  a  ven- 
dor's li«n»  an  equitable  mortgage,  and  for  a  money  Judgment.  Verdict  for 
plaintiff.   Defendant  beings  error. 

Btuart  <l  Bnaker  and  Ballinffer*  Mott  4t  Ttrry,  tor  plaintiff  In  «nor. 
Aitahafon,  Carrtngion  A  &aar»,  tat  defendant  In  fsma. 

Oaimbb.  J.  The  defendant  in  error,  Mary  F.  Oentry,  aa  administratrix  of 
tbe  estateof  A.  M.  Gentry,  deceased,  brought  this  sultagainat  the  plaintiff  in 
error,  a  railroad  ccnrporation  organized  under  the  general  laws  of  tlils  state, 
•ll^ng,  ill  snbstance,  that  her  intestate  in  his  life-time  entered  into  a  eon- 
tract  with  one  Honor6*  by  which  he  agreed  to  transfer  to  the  taltw  the  prop- 
erty and  franchisee  of  the  Texas  Western  Narrow-Gauge  Bail  way  Company 
free  from  all  incumbrances;  that  Honors,  in  consideration  of  the  transfer, 
was  to  pay  her  intestate  certain  sums  in  cash,  and  to  delirer  to  him  oertain 
shares  in  a  new  oompany  to  be  o^anized  to  operate  the  railroad,  and  that.  In 
addition  thereto,  he  was  to  receive  bonds  of  the  new  corporation  to  theamount 
of  $200,000,  secured  by  a  mortgage  upon  Its  property,  running  20  years,  and 
bearing  &  per  cent.  Interest,  payable  semi-annually.  It  was  also  alleged  that 
Honors  assigned  his  interest  in  this  contract  to  the  Texas  Western  Construc- 
tion Oompany,  and  that,  at  its  request.  Gentry  fxecuted  the  contract  on  liis 
part  by  transferring  the  property  desciil>ed  therein  to  the  plaintiff  In  eiTor, 
and  ttutt  the  latter  accepted  the  conveyance  by  a  resolution  of  Ito  board  of  di- 
rectors entered  in  its  mtnntes  on  the  books  of  the  corporation;  paid  the  cash. 
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in  the  resolntton  to  immediately  deliver  the  bonds.  It  was  also  averred  tbat 
the  bonds  had  never  been  deliveretl,  though  often  demanded;  that  the  affairs 
of  the  company  were  being  negligently  and  fraudulently  misraaniiged,  and 
tliat  it  WHS  Insolvent.  Tbe  petition  claimed  an  equitable  mortgage  upon  the 
property  of  the  defendant  for  the  amount  of  the  bonds  and  interest,  and  alsa 
a  vendor's  lien  upon  the  same,  and  prHyerl  Judgment  and  foreclosure.  There 
WHS  also  a  prayer  for  the  appointment  uf  a  receiver,  and  an  appointment  was 
made  by  an  interlocutory  order.  Upon  the  trial  a  judgment  was  rendered  in 
favor  of  defendant  in  error.  Mary  F.  Gentry,  as  administratrix,  for  tin  full 
amount  of  the  bonds  and  Interest,  and  this  was  decreed  to  be  a  prior  lien  upon 
the  property  of  phiinUfE  in  error,  which  was  ordered  to  be  sold  by  the  receiver 
as  specml  commissioner,  and  the  proceeds  paid  into  court.  No  appeal  having 
been  perfected,  the  property  was  sold,  and  realized  thesumof  9140,500.  Sulv 
sequent  to  tbe  sale  of  tbe  property,  and  a  decreedistributingUie  proceeds,  tfala 
writ  of  error  was  sued  out. 

The  petition  was  excepted  ,to  on  the  ground  "that  it  shows  no  rontract 
existing  between  A.  M.  Chantry  ami  defendant  for  the  payment  or  delivery  by 
defendant  to  Gentry  of  any  cnsh,  bonds,  or  sttxsks,  but  that  the  contract  waa 
between  said  A.  M.  Gentry  and  the  Texas  Western  ConRtructlon  Company,, 
and  that  plainlifT's  right  of  action  *  *  *  Is  against  said  construction 
company,  and  nut  against  this  defendant."  This  and  other  exceptions  raising 
the  same  question  were  overruled  by  the  court,  and  that  ruling  is  assigned  as- 
error.  The  conveyance  of  the  property  transferred  to  the  defendant  by  Gentry's 
deed  was  certainly  a  suthcient  consideration  for  its  promise  todeliver  tbe  bonds; 
and  hence  we  presume  the  exception  Is  based  upon  the  tlieory  that  Gentry  hav- 
ing promised  to  convey  ihe  same  property  to  the  construction  company,  and 
tliat  contract  being  still  in  force,  lie  had  no  power  to  convey  to  defendant. 
But  the  construction  company  could  have  released  Gentry  from  the  agreement 
which  had  been  assigned  to  it,  or,  at  least,  witli  Gentry's  consent,  could  have 
substituted  defendant  to  its  rights  under  tlie  agreement.  The  petition  avers- 
that  he  "executed  the  deed  to  the  Texas  Western  Hallway  Company  at  the 
special  instance  and  request  of  the  Texas  Western  Cons^ctlon  Company." 
Such  being  the  fact  aa  admitted  by  thedemurrer,  the  latter  company  is  clearly 
precluded  from  objecting  to  the  conveyance  as  made.  A  similar  question  ia 
presented  by  the  assigntnent  that  the  evidence  was  Insufficient  to  support  the 
finding  of  tlie  court,  because  it  showed  no  consideration  for  the  promise  of 
the  defendant  to  deliver  the  bonds  to  Gentry.  The  minutesof  the  prooeedinga 
of  the  meeting  of  the  directors  of  the  Texas  Western  Itailway  Company,  re- 
lating to  th  is  matter,  was  read  in  evidence,  and  is  as  follows :  "Judge  Balli  nger. 
as  counsel  for  the  Texas  Western  Construction  Company,  at  the  request  uf  the 
president,  explained  to  the  board  the  nature  of  the  negotiation  whicli  had  been 
for  some  timependingconcemingthesaleof  the  Texas  Western  Nai-row-Guage 
Bailroad,  stating  tliat  he  had  prepared  a  resolution,  which,  if  adopted,  would 
complete  the  transaction."  Tlie  minutes  then  show  that  the  resolution  waa 
then  read,  and  was  unanimously  adopted.  We  quote  a  part  of  the  resolution: 
"Hesotved,  that  the  Texas  Western  Railway  Company  does  now  make  and 
conclude  the  purchase  from  the  said  Gentry  of  and  acquire  the  title  to  all  and. 
singular  the  property  and  premises,  and  that  the  conveyance  from  A.  B.  Stone. 
J.  L.  Hpoffard,  and  J.  C.  Chew,  styled  *lteorgaiiiuition  Executive  Committee.* 
made  the  11th  day  of  May,  1881,  to  this  company,  delivered  this  day  by  the 
•aid  Gentry,  and  the  conveyance  from  the  said  Gentry,  made  3d  day  of  June. 
1881,  to  this  company,  also  delivered  this  day.  fiiom  him  to  this  company,  are 
hereby  accepted  as  conveyances  therefor;  •  *  •  that,  in  consideration 
therefor,  the  trensurer  of  this  company  shall  pay  to  the  said  Gentry,  [hen 
follows  a  description  of  the  money  and  stock  to  be  paid;]  tliat  this  company 
will  issue,  immediately  on  the  execution  thereof,  and  I'elease  to  tlie  said  Gentry, 
one  hundred  and  sixty  thousand  dollars  (9160,000)  io  its  first  mui$gage  bomlsv 
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jind  forty  tlioasand  dollars  (840,000)  in  its  Income  bonds,  said  bonds  at  par, 
In  uwordance  with  and  in  fulflllment  of  tht*  terms  of  the  agrewient  between 
btm  and  H.  H.  Honore.  assigned  to  tbe  Texas  Wustern  Construction  Company." 
The  evidence  does  not  clearly  disclose  tlie  relations  between  tlip  construction 
company  and  the  railway  company;  but  the  inference  is  cleur,  from  tliese  pro- 
•ceedings.  that  Honors  hiul  assigned  his  contract  to  tlie  former  for  the  benefit 
•of  the  latter,  or  that  some  subsequent  arrangement  had  been  made  by  which 
the  railway  companyhad  acquired  the  rights  of  the  construction  company 
under  the  Honors  contract.  At  all  events,  the  defendant  company,  having 
accepted  a  conveyance  of  the  property  in  fulBltment  of  that  contract,  and  hav- 
ing impliedly  asserted  the  assent  or  request  of  the  construction  company  to 
the  arrangement;  and  having  agreed  to  pay  the  money,  and  deliver  the  stock 
«Dd  tmnds,  whicli  were  agreed  to  be  paid  and  delivered  as  a  consideration 
therefor,  is  estopped  to  deny  tlie  consent  of  the  construction  company  to  the 
«ub8titution.  The  agreement  to  deliver  the  bonds  was  the  proraltre  ot  the  de- 
fendant corporation,  and  was  suppoi-ted  by  a  valid  consideration,  as  appean 
both  by  the  pleadings  and  evidence;  and  the  court  did  not  err  in  so  holding. 

The  resolution  accepting  Gentry's  conveyance  was  passed  June  3,  1881, 
«nd  this  suit  was  instituted  June  24. 1B84.  The  statute  of  limitations  of 
two  years  was  pleaded  in  tbe  court  below  butli  by  exception  and  by  answer, 
and  it  is  now  insisted  that  the  court  erred  in  not  sustaining  that  def«tse. 
The  minutes  of  the  meeting  at  which  the  resolution  was  passed  was  signed 
by  the  president  and  secretary  of  the  corporation.  A  copy,  attested  and  duly 
Acknowledged  by  the  secretary,  was  delivered  to  Gentry,  and  was  subsequently 
placed  upon  record.  Theqacstion  is,  was  this  "acunti-act  in  writing,"  within 
the  meaning  uf  article  3205  of  the  Revised  Statutes,  upon  which  an  action 
may  be  brought  at  any  time  within  four  years?  It  is  held  in  several  cases 
that  a  resolution  of  the  board  of  dirednrs,  or  other  lawfully  constituted  gov- 
erning body,  of  a  corporation,  duly  entered  upon  their  minutee,  and  signed 
ijj  the  proper  officers,  if  intended  as  the  completion  of  a  contract,  is  a  memo- 
randum iu  writing  as  required  by  tbe  statute  of  frauds,  and  tliat.  as  such,  it 
can  be  lawfully  enforced.  Argus  Co.  v.  Mayor,  55  N.  Y.  4^6;  Johnaon  r. 
Church,  11  Alien,  123;  Furnace  Co.  t.  Railroad  Co.,  22  Ohio  St.  457;  'I'vJU 
T.  Mining  Co.,  14  Allen,  411;  Chases.  Lotoell,  7  Gray,  35;  &rimesv.  Hamilton 
Co.,  37  Iowa,  294.  In  the  few  cases  which  seemingly  hold  a  contrary  doctrine 
the  rtwriutlons  were  deemed  rather  propositions  for  a  contract  tlian  final  ac- 
ceptances of  an  agreement.  See  Wade  v.  Netebem,  77  N.  C.  460;  DtmJtam 
T.  Boston,  12  Allen.  376;  Flint  v.  Pierce,  99  Mass.  69.  If  a  resolution  duly 
entered  and  signed  be  a  writing  under  the  statute's  of  frauds,  it  must  be  a 
■contract  in  writing  within  the  meaning  of  the  statute  of  limitations,  where 
it  shows  upon  its  face  ttiat  it  is  intended  as  the  final  acceptance  of  a  previous 
agreement.  This  intention  is  most  clearly  expressed  in  tbe  resolution  under 
■consideration.  We  therefore  hold  that  the  action  was  not  barred  by  limita- 
tion. 

It  is  also  insisted  that  the  court  erred  in  giving  judgment  for  the  plnintiff 
in  tlie  court  below,  because  the  evidence  showed  tliat  her  intestate  hail  sold 
the  larger  part  of  the  bonds  in  his  life-time.  No  bonds  ever  issued,  and  tience 
<!enti7  coukl  not  have  assigned  the  bonds  themselves.  It  appears,  however, 
frum  the  evidence,  that  he  did  assign  to  different  persons  the  right  to  each  to 
receive  u  certain  nouber  of  tlie  securiltea.  A  partial  assignment  of  a  chose 
in  action  is  good  In  equity,  though  the  Ifgil  title  remains  with  Uie  assignor. 
ffarrft  Co.  v.  CampbeU,  68  Tex.  22,  3  8.  W.  Kep.  243.  But  it  is  well  set- 
tled in  tills  statf  tliat  the  holder  of  the  l^;al  title  of  a  eliose  In  action  may 
bring  suit  upon  it  In  his  own  name,  although  the  equitable  right  may  be  in 
another.  Hiiier  v.  Duval,  28  Tex.  623;  Wimbt$h  v.  holt,  26  Tex.  674;  Sut- 
ler v.  lioberteon,  11  Tex.  142;  Thompaan  v.  Carlwriffht,  1  Tex.  87;  Inaur- 
oMce  Co,  V.  Hajf,  50  Tex.  511.  Tbe  e^aitable  owner  is  a  proper  but  not  a 
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oeceBsarr  party,  anless  the  debtor  have  some  l^al  defense  as  against  him 
alone.  But  in  this  case  the  petition  alleged  the  insolvencj  of  the  corpora- 
tion, fraud  and  mismanagement  on  the  put  of  its  officers,  and  prayed  a  re- 
ceiver, and  a  receiver  was  appointed.  This  brought  the  administration  of  the 
entire  assets  of  the  corpwation  under  the  control  of  the  court.  Judgment  was 
given  for  the  plaintiff,  and  the  property  ordei-ed  to  be  sold,  but  the  proceeds 
of  the  claim  sued  on  were  decreed  to  be  lield  until  the  parties  claiming  an  In- 
terest in  tiie  bonds  could  set  up  their  title  to  them.  The  pn^rtj  having  been 
sold,  the  court  proceeded  to  adjust  the  eqaitiee  as  between  the  claimants  of  the 
fund,  and  in  Its  final  order  distributed  it  among  them;  the  plaintiff  receiving 
but  about  one-third  of  the  amount.  These  distributees  are  axA  appealing,  and 
the  plaintiff  in  error  cannot  complain. 

But  it  is  further  insisted  tliat  the  resolution  as  a  contract  to  issue  bonds  se- 
cured hy  a  mortgage  was  void,  because  it  was  never  authorized  or  ratified  by  m 
two-thirds* vote  of  tbe  stock  of  the  corpurutlon,  as  required  by  our  statute. 
Key.  St.  art.  4220.  Tbere  is  some  oonOict  among  tbe  authorities  upon  the 
question  of  tbe  validity  of  the  contract  of  a  corporation  when  made  in  excess 
of  its  powers.  When  the  contract  is  executed,  and  the  cwporatlon  has  re- 
ceived tlie  benefit,  the  weight  of  authority  seems  to  be  thai  the  corporation 
sliould  be  held  estopped  to  deny  its  authority  to  malte  it.  Jonsa  v.  GhMran^ 
Co,,  101  U.  S.  622;  Sank  t.  MatthetM,  98  U.  S.  621;  RaUway  Co.  r.  Mo- 
Carthy,  96  U.  S.  258;  Arma  Co,  v.  Barlov>,  63  N.  Y.  62;  Perkina  v.  RaUroad 
Co.,  47  Me.  573;  Manu/acturmff  Co,  v.  Ccmney,  54  N.  H.  295;  Railroad  Co, 
V. Proctor,  29  Yt.  93;  Bank  v.  Globa  Worka,  101  Mass.  57;  Bank  v.  Bogara, 
125  Mass.  339;  Railroad  Co,  v.  Tranaportation  Co,,  83  Fa.  St.  160;  Bank  v. 
Sammond,  1  Rich.  Law,  281;  Tnmrance  Co.  v.  Carruyt,  41  Ga.  660;  Inaur- 
ance  Co.  v.  Lanier,  5  Fla.  110;  LitUtnoort  v.  Davia,  50  Miss.  403;  Vnderwood 
V.  Lyceum,  5  B.  Mon.  129;  Haya  v.  Qaa-Light  Co.,  29  Ohio  St.  330;  Board  t. 
Railway  Co.,  47  Ind.  407;  Larat  v.  Gala,  83  111.  136;  T/u>mpaon  v.  Lambert^ 
44  Iowa.  239;  Foulka  v.  Railroad  Co.,  51  Gal.  365.  The  rule  is  correctly 
statul  in  a  recent  wojk  on  estoppel:  "  Where  a  contract  has  in  good  faith  beoD 
fully  performed,  and  nothing  remains  to  be  done  by  *  *  *  the  party  seeking 
relief,  and  all  tbe  stockholders  have  ac-quiesced  in  its  performance,  the  plea<^ 
ultra  virea,  or  mere  want  of  power,  is  not  available  by  the  corporation  in  an 
action  brought  against.it  for  not  performing  its  portion  of  the  contract.  2 
Herm.  Est.  §  1179,  and  the  numerous  cases  there  cited.  There  are  some  de- 
cisions which  hold  tliat  a  contract  by  a  corporation  ultra  virea  is  wholly  void, 
and  cannot  be  enforced  either  by  or  against  it;  but  if  the  contract  be  within 
the  genera)  scope  of  the  corporate  authority,  and  the  prohibition  be  merely 
agaluflt  the  mode  of  its  execution,  it  is  valid  as  against  the  corporation  vrhe 
has  received  its  twnefits,  in  favor  of  a  party  who  has  fully  oomplied  with  the 
obligations  on  liis  part.  In  the  case  before  ua  the  railroad  company  had  power 
to  make  a  mortgage,  but  the  statute  provides  It  must  be  authorized  by  a  vote,. 
In  meeting,  of  two-thirds  in  value  of  the  stockliolders.  This  provision  is  evi-^ 
dently  fur  tbe  protection  of  tbe  l^ter.  It  seems  from  the  evidence  In  this  esse 
that  the  defeiulant  corporation  was  oi^anized  for  tbe  purpose  of  extending  and 
opei-ating  the  railroad  acquired,  or  then  about  to  be  acquired,  by  Gentry.  JDL 
is  fully  shown  tliat  it  made  Uie  purchase,  promised  the  bonds  and  mortgage 
as  a  part  ot  the  consideration  fur  the  property,  and  had  ojierated  the  road  for 
abotit  three  years  wlieu  this  suit  was  brought.  It  does  n^  appear  iliat  it  ever 
had  any  other  assets  save  Uie  property  so  acquired,  and  a  short  extension  of 
tbe  line.  Under  these  circumstances  the  corporation  must  be  held  estoi^wd 
to  deny  the  want  of  assent  of  its  sliareholders.  The  promise  to  make  a  mort^ 
gage  under  tliese  circumstances  is  deemed  in  equity  equivalent  to  a  mortgage 
as  between  the  original  parties  to  the  transaction.  MUiar  v.  Moora,  8  Jooes» 
£q.  481;  Dagaett  v.  Rankin,  81  CaL  322. 

It  Is  also  cumphiined  that  the  court  erred  In  decreeing  a  toredosore  <A  tbe 
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mortgage  upon  that  put  of  the  road  which  was  constructed  after  the  d^ead- 
ant  cotnpanj's  purchase  from  Gentry.  The  rraolulion  above  quoted  shows 
that  the  bonds  were  to  be  issued,  and  the  mortgage  executed,  "in  accordance 
with  and  f ulQUment  of  the  terms  of  agreement  between  him  [Gentry]  and  H. 
H.  Honors."  By  this  agreement  the  bonds  to  t>e  delivered  to  0«rntry  were  to 
be  secured  upon  the  line  of  railway  then  "belonging  to  the  Texas  Western 
Nanow-Oauge  Bailway  Company,  and  upon  such  proposed  (Htenslons  and 
tffuushes  thereof  as  the  company  owning  and  operating  the  same  inity  elect  to 
Inelnde  In  su<^  mortgage. "  At  a  meeting  of  tbeatockh^dders  held  after  the 
aooeptaoce  of  the  conveyanoe  tnm  Gentry,  the  stodchi^ers,  by  a  unanimous 
vote  oi  all  present,  a  majority  In  value  of  ttie  stock  b^ng  repieseotHl,  autbor- 
iied  the  Issue  of  bmids  of  tlie  precise  character  of  those  agreed  to  be  delivered 
in  the  Honors  contract,  and  directed  that  tb^  should  beaecnred  by  mortgages 
upon  "all  of  the  property,  i^hts,  and  franehiaes  of  the  campaoy  from  Houa- 
t(m  to  Fresldeo,  both  that  actually  constructed  and  acquired  from  A.  H. 
Gentry  •  •  •  and  that  to  be  constructed"  by  the  company.  Tlieoontraot 
evidenUy  intended  that  bonds  should  be  used  for  a  much  larger  amount  than 
was  neeessaiy  to  discharge  the  ObUgatloo  to  Gentry,  and  that  they  should  em- 
brace some  extension  or  some  branch  in  addition  to  the  road  already  oon^ 
stracted  and  in  apention.  An  extension  of  the  rallroMl,  either  upon  its 
min  line  or  upon  some  one  or  more  brauchefl»  was  evidently  contonplated. 
There  would  have  been  a  matoial  difforeaooe  in  value  between  bonds  to  the 
amount  of  •18.000  per  mile  upon  the  ISO  miles  of  road  already  ballt  and  sim- 
ilar bonds  covering  a  longer  line.  If  the  omnpany  bad  projected  more  than 
one  extension,  it  osrtaln^  had  tiie  right  to  choose  upon  which  to  give  the 
mortgage.  It  oould  not  dect  to  ^ve  it  upon  neither.  Having  made  but  the 
one  extension,  tlds  must  be  held  to  be  embraced  in  tiie  mOTt^age  which  it  was 
Gentry's  right  to  demand.  Though  the  votes  of  the  stodthohlers  at  their 
meeting  in  1882  may  be  insufficient  to  autborise  the  execution  at  a  mortage, 
it  shows  the  contemplated  extension,  and  the  property  selected  by  the  man- 
agement tor  the  secnrl^  of  such  bcmds  as  they  pn^iosed  to  issue. 

The  evidence  showed  that,  although  Gentry  agreed  to  convey  the  property 
of  the  Texas  Western  Karrow-Gauge  Company  free  from  incumbrance,  that 
portions  of  the  right  of  way  had  not  been  paid  for.  A  witness  testified  that 
it  would  probably  cost  $10,000  to  secure  so  much  of  this  as  had  not  been  ac- 
quired ;  but  as  to  the  amount  required  for  this  purpose  the  evidence  is  conflict- 
ing.—other  witnesses  placing  it  at  a  much  less  sum.  It  is  assigned  that  the 
court  erred  in  giving  judgment  for  {^intifl  for  the  full  amount  of  her  claim, 
snd  in  not  making  a  deduction  for  the  nnacqnired  right  of  way.  It  was 
proved,  however,  that,  when  the  conveyance  was  accepted,  it  was  known  to 
the  directors  that  all  the  right  of  way  bad  not  been  paid  for.  and  that  there 
were  other  small  claims  Gentry  had  been  unable  to  settle:  but  that  it  was 
agreed  that  the  property  should  be  accepted  as  It  then  stood,  and  that  he  was 
to  be  released  from  any  further  obligation  to  dfscliarge  their  claims.  It  also 
appeared  that  alUiough  the  road,  at  the  time  of  the  trial,  had  been  operated 
for  over  10  years,  yet  no  one  had  brought  suit  for  the  land  over  which  it  was 
run,  or  for  damages  ttwreto.  ISavlng  accepted  the  deed  with  the  full  knowl- 
edge of  the  facts,  the  grantee  must  await  the  establishment  of  claims  existing 
at  the  time  of  the  oonveyance  against  the  propeity  before  it  can  set  up  a  breach 
of  the  warranty.  But.  if  the  defendant  were  entitled  to  a  deduction  from  the 
amount  of  ttie  judgment  on  account  of  unadjusted  demands  for  the  right  of 
way.  this  would  be  no  reason  for  reversing  the  judgment.  All  the  property 
of  the  corporation  has  been  sold  to  a  third  party,  and  the  proceeds  are  sulB- 
dentto  pay  but  little  more  tlian  half  of  the  judgment.  The  result  would 
have  been  the  same  If  the  recovery  had  been  but  for  two-thirds  <^  the  amount. 

Twentieth  assignment  of  error  Is  that  **  the  judgment  is  contrary  to  the  law, 
and  onsupported  by  the  evidence*  in  that  it  finds  for  and  allows  plaintiff  the 
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f  uU  par  Talue  of  the  bonds  claimed  bybariDsatdpetitioa;  whemts,  then  wu 
no  eviilenoe  of  the  vnlue  of  said  bontl8,or  timl  said  bond*  wm  of  any  value." 
The  twenty-tli-st  assignuent  raises  substantially  the  snme  question.  The 
plaiiitift  did  not  sue  for  damages  tor  not  delivering  the  bonds,  but  for  her 
debt;  and.  after  setting  forth  aU  the  facto  In  her  peliti(m,  she  prays  for  judg- 
ment for  "the  interest  and  principal, "  and  for  a  forMlosofe  her  equitable 
mortgage.  If  the  bonds  did  not  become  due  upon  the  payment  of  the  inter- 
est, there  was,  at  the  time  she  brought  suit,  intervst  due  amounting  to  many 
thousands  of  dollars,  fur  whieh  she  was  entitled  toa  foreclosure.  The  proper 
practice  In  such  a  ease  was  to  decree  a  sale  of  the  propoiy,  and  to  apply  the 
proceeds  to  both  the  matured  and  unmatured  ddit  secured  by  the  mortgage. 
The  bonds,  if  issued,  may  have  been  below  par  in  the  market;  but,  as  against 
the  defendant,  they  were  evidence  of  debt  to  their  full  amount. 

Defendant  objects  to  the  consideration  of  the  tbirty-flnt  assignment,  upon 
the  ground  that  it  was  n<A  tiled  at  tlie  time  of  the  Sling  ot  the  writ  of  error 
bond  as  required  the  rules.  There  seems  to  be  some  mlsai^rehension  in 
xeganl  to  the  practioe  In  this  matter.  We  therefore  take  oeca^on  to  say  the 
court  does  not  refuse  to  consider  aaslgnroentB  filed  after  the  filing  of  the  bond, 
anless  It  appears  that  it  has  operatecT to  the  prejudice  of  the  opposing  party. 
Uutlons  to  strike  tliem  out  have  been  frequently  refused  by  this  court  in  oral 
opinions.  This  assignment  submits  the  propositions  that  the  contract  sued 
on  is  illegal,  because  it  aiuiws  upon  ito  face  that  it  ia  a  contract  for  an  issue 
of  stocks  and  bonds  to  a  fictitious  amount,  in  oontraventioo  of  the  proriaioiis 
of  the  statute.  We  are  not  prepared  to  say,  from  the  evidence,  that  Uie  amounts 
tii  stocks  and  bonds  pn^Kwed  to  be  issued  to  Gentry  were  fictitious.  It  may 
be  suspected,  but  we  do  not  think  It  proved.  No  issue  of  this  kind  was  pre- 
sented in  the  court  below;  and.  if  it  could  properly  be  considered  here,  we 
cannot  say  that  the  testimony  was  sufficient  to  warrant  a  finding  tliat  the  con- 
tract WHS  illegal.  But,  were  it  so,  can  the  defendant  be  permitted  to  s«ft  up 
ito  ill^iltty,  after  receiving  the  property  under  it  in  order  to  defeat  the  pa}*- 
ment  of  the  consideration!'  What  we  have  already  said  we  think  a  sufficient 
answer  to  this  question.  See  City  qf  Natchez  v.  MaUery^  M  Miss.  499.  We 
find  no  error  in  the  judgment,  and  It  is  affirmed. 


Fabks  v.  O'Connor.  \ 

iJSv/preme  Oowt  vf  Toot.  March  37, 1888.) 
1.  Bam— CoHTiucT—"  Good  and  Mckchantabu  CATTiii." 

A  ooDtract  for  the  deUverr  ol  "good  and  merchantable  cattle"oaU8  for  the  deliv- 
ery of  cattle  not  aimply  good  for  the  purposes  of  sale,  but  Inherently  sound. 

9.  &AHB— -AOTIOK  rOK  F^CB— EVIDENCE— "TeARUKO  CATTLB.  ** 

In  an  aoUon  on  a  contract  for  the  delivery  of  "yearUDgB,"  it  is  admissible  to 
prove  by  persons  engaved  in  the  cattle  business  that  when  a  contract  is  made  be- 
tween cattle-men,  in  the  section  of  country  where  the  oontract  sued  on  was  made 
and  to  be  executed,  for  the  delivenr  of  "yearlings, "  that  they  are  expected  to  de- 
liver cattle  bom  at  any  time  from  Januai?  let  to  June  1st  oS  the  year  previous. 

8.  Bahb— Vbudor'b  Luh— Waiveb— Authobizino  Pqiichasbb  to  Sbll. 

A  purchaser  contracted  to  give  the  seller  a  mortgage  on  certain  cattle  purchased, 
and  oQ  certain  land,  and  the  seller,  without  consideration,  agreed  that  the  purchaser 
might  sell  that  portion  of  the  cattle  sold  which  had  been  delivered.  The  purchaser, 
after  selling  the  cattle  delivered,  refused  to  execute  the  mortgage  or  receive  tile 
other  cattle.  Held,  that  the  seller  did  not,  by  Ms  permlaeion  to  soil  a  portion  of 
the  cattle,  waive  his  lien. 

4  Saub — Kbfcsal  or  PcBcnAssB  to  Accbpt  GktODs — Riobts  of  Sbllbb. 

Plaintiff  contracted  to  deliver  a  large  number  of  cattle  to  defendant  under  an 
agreement  that  defendant  should  secure  the  payment  therefor  by  giving  his  note, 
bearing  interest  at  12  per  cent,  after  a  certain  date,  and  executing  a  mortgage  on 
all  Uie  cattle  and  on  certain  land.  After  the  delivery  and  acceptance  of  a  portion 
of  the  cattle,  defendant  refused  to  receive  the  balance,  or  to  execute  the  note  and 
mortgage.  Held,  that  plaintiff  is  entitled  to  recover  damages  as  to  the  cattle  de- 
Uvered  and  accepted  for  the  oontract  price,  and  interest  thereon  at  the  rate  aii^ 
from  the  date  a^eed  upon. 
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■ft.  SaMB— EXAHTKATtOH  BT  PUBCHASBK— ESTOWIL. 

Wben  ft  parohuer  iuid«r  «&  oocaoiiUHrr  oontraot  for  the  sb1«  and  dellTeiT  of  per- 
aoDBl  property  inepecta  the  same  before  its  delivery  and  aoceptauce,  be  is  estopped, 
•o  far  as  all  visible  defects  are  oonoemed,  to  sot  up  that  it  is  not  anoh  as  the  seller 
agreed  to  deliver. 

■S.  IzrjUKcnox— Bt  Libsor  to  Rbbtrain  8ai£— Dahaoba. 

A  defendant  Is  not  entitled  to  damages  for  the  suing  out  of  an  injunction  where 
the  plaintiff  has  a  lien  on  the  property  whieh  the  defendant  was  enjoined  from  sell- 
]ng. 

Appetd  from  district  court.  Goliad  countjr;  H.  C.  Pleasants,  Judf^ 
Action  by  ThoniHS  O'Connor,  appellee,  against  the  i^ipellant,  Soluinon 

Parks,  to  recover  the  price  of  cattle  sold  appeJlant. 

A.  B-  Peticolas,  D.  />.  Claiborne,  and  C,  H.  Morris,  for  appellant.  Gltua 

4fr  Callender,  Htookdale  A  ProoUrr,  and  iZ.  W,  Staj/ton,  for  appellee. 

Qaines,  J.  Tttifl  suit  was  brought  bj  appellee  to  recover  of  appellant  the 
3>rlce  of  5,384  head  of  cattle  delivered  by  appellee  to  appellant  under  a  contract 
which  Is  in  writing,  and  which,  in  substance.  Is  as  follows:  Appellee  agreed 
to  sell  and  deliver  to  appellant  **U,000  head  of  mixed  yearllnn,  (steers  and 
bdfers,)  all  to  be  good  merchantable  cattle,"  In  three  herds;  the  flnt  herd  to 
be  delivered  May  16, 1886.  and  tlie  oUter  two  as  soon  thereaftn'  a>  praetieable; 
in  oonsideration  of  which  appellant  agreed  to  pay  appellee  eight  dolhuv  per 
head  for  the  cattle  so  delivered,  and  tm  the  pnrcfaase  money  so  promlsedt  to 
«<(eente  to  appellee  two  promlBsory  notes  payable  on  or  before  a  date  12  months 
after  the  delivery  of  the  ftrst  herd;  the  notes  to  bear  12  per  cent,  per  annum 
interest  from  date,  and  to  be  secured  by  a  mortg^e  open  certain  lands  and 
cattle  belonging  to  appellant,  and  also  upon  the  cattle  so  Mrid.  An)eIleeaUeged 
in  bis  petition  the  delivery  and  aeomtance  of  6*884  cattle  under  the  oontrw^ 
and  a  tender  of  2,616  yearlings  such  as  were  called  for  in  the  oontracl,  and 
appeilant*8  refusal  to  accept  the  latter.  He  also  alleged  appellant^s  failure 
to  pay  for  the  cattle  received  by  him,  and  hia  refusal  to  execute  the  note  and 
mortgage  stipulated  for  In  the  agreement.  He  prayed  a  judgment  for  the 
purchase  money  of  the  cattle  delivered  at  tlie  contract  price,  with  interest  at 
12  per  cent,  per  annum  from  the  time  of  the  delivery,  and  tor  a  decree  en- 
forcing the  lien  upon  the  property  described  in  the  agreement. 

By  the  first  assignment  or  error  it  is  complained  tliat  the  court  erred  in 
overruling  defendant's  exception  to  so  much  of  Vbe  petition  as  sought  to  re- 
cover the  cimventiunal  interest  of  12  per  cent.  The  fourteenth  assignment 
Is  to  the  effect  that  the  court  erred  in  chai^ng  the  Jury  to  allow  interest  at 
the  stipulated  rate.  These  are  band  upon  the  proposition  that,  because  the 
eontnict  waa  not  fully  consummated,  and  the  notes  were  not  given,  interest 
at  the  rate  t^^reed  upon  could  not  be  recovered.  But  the  proposition  is  not 
.aonnd.  The  plaintiff  allied  an  offerfuUytoeomply  wItbUieoontraeton  his 
inrt,  and  the  defendant's  refusal;  and,  dearly,  the  measure  of  his  damage  as 
to  the  cattle  delivered  and  accepted  waa  the  contract  ^ice,  and  interest  at  the 
rate  and  from  the  date  set  forth  in  the  agreement.  Heidmheimer  v.  BllU, 
67  Tex.  426,  3  S.  V.  Bep.  666;  Bank  v.  SaftAMm,  67  Tex.  420,  3  S.  W. 
Bep.  738. 

It  Is  also  complained  that  the  court  erred  in  not  striking  out,  upon  defend- 
ant's exception,  so  mncli  of  the  petition  as  sought  to  enforce  a  Hen  upon  the 
pnfperty  therein  described.  This  assignment  is  not  well  taken.  The  plain- 
tiff averred  a  substantial  compliance  with  the  contract  upon  his  part.  This 
entiUed  him  to  have  it  enforced  according  to  its  terms,  to  the  extent  that  de- 
fendant had  actually  received  cattle  under  it.  A  written  agreement  to  give 
a  mortgage,  with  which  tlie  party  entitled  thereto  has  complied,  is  treated  in 
equity  as  a  mortgage,  and  will  be  enforced  as  such  between  the  parties  to  the 
original  toansaction.   RaUvmy  Co.  v.  tfmtrif,  ante,  98,  (decided  at  this  term.) 
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Defendant  pleaded  in  hlB  answer  that,  after  the  execution  of  the  contract,, 
plaintiff  agreed  that  he  could  sell  or  ship  a  portion  of  the  cattle  upon  which 
the  mortgage  was  to  be  executed;  and  also  that  plaintiff,  after  the  delireiy  of 
the  second  herd,  never  delivered  or  tendered  the  additional  cattle  required  for 
the  completion  of  the  contract  on  his  part,  and  claimed  that  thereby  the  lien 
was  waived  and  discharged.  Exceptions  to  these  allegations  were  sustained 
b7  the  court,  and  the  ruUng  Is  assigned  as  error.  It  is  undoubtedly  true  that 
if  a  partj  who  has  a  Hen  upon  property  consents  to  an  absolute  sale  of  th& 
same,  and  it  Is  accordingly  sold,  the  Hen  is  thereby  waived  as  to  the  property 
so  sold ;  but  it  does  not  follow  tliat  if  he  consente  to  a  sale  of  a  part  of  it 
merely,  that  he  relinquishes  his  lien  upon  the  part  to  the  sale  of  which  he  did 
not  consent,  or  upon  so  much  of  it  as  Is  not  actually  sold.  The  defendant 
does  not  allege  any  consideration  for  plaintiffs  agreement  that  he  might  sell 
or  ship  the  cattle,  and  we  think  it  clear  that  the  agreement  was  aob  binding, 
and  that  plaintiCT  did  not  thereby  waive  his  right  to  a  mort^^age  as  to  any  of 
the  property  which  was  not  actually  disposed  of  by  his  permiaaion.  Aa  to  sa 
mucti  of  the  answer  as  claims  a  discharge  of  the  Uen  by  reason  of  plaintiff's 
failure  to  deliver  the  full  number  of  cattle,  this  is  to  be  said:  that,  if  he  did 
make  such  failure,  it  was  defendant's  right  to  tender  back  the  cattle,  and  claim, 
a  rescission  of  the  contract.  He  cannot  hold  the  cattle  already  delivered  under 
the  agreement,  without  paying  according  to  its  terms.  To  hold  that  he  can 
retain  what  he  has  already  received,  and  be  held  to  account  merely  for  the 
value  as  a  simple  debt  discharged  of  any  lien,  would  be  to  hold  the  plaintiff 
to  a  contract  to  which  he  never  agreed.  If  he  has  suffered  damage  by  plain-- 
tiff's  failure,  his  damages  would  be  a  proper  subject  ot  connter-claim,  and 
could  be  set  off  against  plaintiff's  demand. 

In  regard  to  the  third  assignment  of  error,  it  Is  sufiBcient  to  say  that  it  doea 
not  appear,  from  the  allegations  of  the  answer  which  are  there  brought  la 
questiun,  that  the  losses  there  claimed  by  defendant  were  In  the  coutempla- 
tion  of  the  parties  at  the  time  the  contract  was  entered  into.  Eatress  Co,  v. 
Damellt  62  Tex.  639.  The  Inference  from  the  averments  is  that  tlie  contract 
to  deliver  a  part  of  the  cattle  to  Shiner  and  Williams  was  made  after  the  ex- 
ecution of  the  contract  with  plaintiff;  so  that,  in  our  opinion,  the  latter  would 
not  be  liable  fur  any  damage  incurred  by  defendant  by  reason  of  his  failure 
to  make  a  timely  delivery  to  them,  although  such  failure  was  caused  by  plain- 
tiff's dereliction  in  failing  to  make  delivery  according  to  the  terms  of  his 
agreement  with  defendant. 

It  WHS  urged  by  defendant  below,  and  is  insisted  here,  that  the  second  herd 
of  cattle  delivered  by  plaintiff  were  not  in  accordance  with  the  terms  of  the 
contract,  and  that  he  should  not  be  compelled  to  pay  for  the  same  according 
to  tlie  contract  price.  Headmits,  however,  that  he  received  the  cattle,  though 
under  protest;  claiming  that  he  was  forced  by  the  exigencies  of  his  business 
to  take  the  cattle  for  delivery  upon  contract  with  third  parties,  which  he  then 
had  outstanding.  But  if  the  cattle  tendered  him  were  not  such  aa  were  called 
for  in  his  agreement  with  plaintiff,  and  he  knew  this,  he  should  have  rejected 
them,  Wiien  a  purchaser,  under  an  executory  contract  for  the  sale  and  de> 
lively  of  persona]  propwfy.  Inspects  the  same  before  dellveiy,  he  is  estopped 
to  set  up  tlmt  it  is  not  such  as  the  seller  has  agreed  to  deliver,  so  far  as  aU 
Tisiblfl  defects  an  ooneemed.  His  mere  protest.  In  Urn  face  of  hte  acceptance, 
amounts  to  nothing.  If  the  property  is  not  such  as  his  contract  calls  for,  he 
can  refuse  to  receive  it,  and  sua  for  such  duni^es  as  he  suffered  by  the  branch 
of  the  agreement.  He  must  take  the  property  under  the  contract,  or  not  at 
all.  What  we  have  just  said  we  think  sufficient  to  dispose  of  appellant's 
fourth,  ninth,  sixteenth,  and  seventeenth  asaignments  of  error,  so  far  as  the 
purposes  of  this  opinion  render  such  disposition  necessary. 

During  the  progress  of  the  trial,  the  plaintiff  was  permitted,  over  objec- 
tions by  d^endanto,  to  prove,  by  perstnis  engaged  in  the  cattle  business,  that 
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when  a  oontract  is  made,  between  cattl»-men  in  the  neetfon  of  country  where 
thia  was  made  and  was  to  be  executed,  for  the  delivery  of  "yearlings."  that 
they  are  expected  to  deliver  cattle  bom  at  any  time  from  the  lat  of  January 
to  the  Ist  of  June  of  the  previous  year,  and  that,  by  the  custom  of  the  country, 
in  the  term  "yearlings."  cattle  from  10  to  15  months  old  were  included,  pro- 
vided their  average  age  was  one  year.  In  the  admission  of  the  evident^  we 
think  there  was  no  error.  It  is  apparent  that  it  would  be  impractU-able  for 
any  one  to  deliver,  on  a  day  certain,  a  thousand  or  more  cattle,  each  one  of 
which  should  be  precisely  12  months  old;  and  that,  therefore,  in  a  contract  of 
this  cliaraoter,  the  term  '^yearlings"  cannot  be  liter^ly  applied.  Some  deviar- 
tion  must  be  allowed  from  the  literal  import  of  the  record;  and,  If  the  limits 
are  not  prescribed  In  the  oontract  itself,  the  custom  of  the  country  and  trade, 
when  such  custom  exists,  may  be  appropriately  resorted  to  in  order  to  dettne 
its  meaning.  Such  a  custom  is  reasonable,  and  is  usual  In  most  branches  of 
commerce.  The  objections  to  the  testimony  were — Firtt,  because  the  word 
was  not  ambiguous;  weond.  "because  parol  evidence  of  custom  was  not  ad- 
missible to  vary  a  written  contract;"  and,  (Afrd, "  because  proot  of  such  custom 
as  was  allsged  in  tiie  petttion  would  add  the  word  '  average  *  to  the  written 
contract."  These  objections  were  not  well  taken.  The  court's  charge  upon 
this  subject  was  in  aoeordance  with  the  views  we  have  expressed,  and.  in 
our  opinion,  was  not  erroneous. 

In  the  nineteenth  mi  twenty-Srst  paragraphs  of  his  answer,  defendant 
sought  to  cWm  damages  for  the  wroi^^ful  suing outof  the  writ  of  injunction. 
^Hine  parts  of  the  answer  were  exoroied  to.  and  the  exoeption  aiislained ;  and 
the  ruling  of  the  court  thereon  Is  assigned  as  error.  In  support  of  the  ruling., 
^ipellee  insists  that  damages  tor  the  wrongful  isane  ctf  a  writ  of  Injunctimi 
can  only  be  recovered  after  the  Injunction  hta  been  dissolved,  either  in  whole 
or  in  part  It  may  be  that,  if  there  was  no  other  ground  fbr  revemil  d  the 
judgment, — the  injunction  having  been  perpetuated, — ^the  ruling  of  the  court 
upon  the  matter  might  be  deemed  harmlt'se.  But  if  the  proposition  be  Uiat 
a  defendant  in  a  suit  In  which  an  injunction  has  been  wrongfully  issued  can- 
not set  up  for  damages  growing  out  of  the  nbnse  of  the  writ,  we  cannot  as- 
sent to  it.  But  it  is  not  clear  upon  which  ground  the  defendant  dainu  tljnt 
the  writ  was  wrongfully  issned  In  this  case.  His  contention  that  idHlntifl 
had  no  lien  cannot  be  maintained.  The  agreement  that  he  might  uM  was 
without  consideration,  and  cannot  be  held  to  operate  as  a  waiver  of  the  sti^^ 
ulation  in  the  conbact  to  give  a  mortgage.  As  long  as  the  Hen  exists,  de- 
fendant could  not  Uiwfnily  sell  more  ^an  the  equity  of  redemption  In  the 
property  which  was  subject  to  it.  Hence  it  is  not  seen  that  he  could  have 
been  danaged  by  being  restrained  from  doing  that  which  he  had  no  right 
to  do.  If  the  averments  in  the  pleas  in  reconvention  had  slwwn  that  the 
lien  had  been  disohaived,  or  that  defendant  owed  jdaintilf  nottiing  ifbder  the 
contract  sued  upon,  they  would  have  presented  a  case  which  would  have  en- 
titled defendant  to  damages.  But  ttds,  as  we  construe  them,  they  failed  to 
do,  and  we  therefore  oondnds  that  the  court  did  not  err  in  snslalnlng  the  ex- 
ceptions. 

The  twelfth  and  thirteenth  assignments  of  error  present  the  moat  Impor- 
tant question  in  the  case,  and  will  be  considered  together.  They  are  as  fol- 
lows: "(12)  The  court  erred  In  his  third  charge  in  instructing  the  jury  that 
the  defendant  could  not  recover  for  cattle  that  were  diseased  at  the  time  of 
delivery,  and  afterwards  died  of  said  disease,  unless  the  plaintiff  knew,  at  the 
date  of  delivery,  that  they  were  so  diseased;  and  In  not  charging,  as  requested 
by  defendant  in  his  fourth  charge  asked,  that  plaintiff  was  liable  if,  by  use 
irf  reasonable  diligence,  he  might  have  known  they  were  so  diseased  before 
delivery.  (IS)  The  court  erred  in  inntrueting  the  jury  in  his  third  chai^ 
that  *  upon  sate  of  anim^,  where  both  buyer  and  seller  Inspect  the  animals, 
and  they  are  then  and  there  infected  with  a  latent  disease  unknown  to  both 
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pArtlea,  If  tin  animals  afterwardB  die  of  dtiease,  the  loss  falls  apon  the  buynrp 
■aod  not  the  seller,  untess  the  hittw  has  given  a  spectid  warranty  to  the  tat- 
merf  and  In  not  charging,  as  requested  by  defendant  In  his  second  charge, 
tliat  the  words  *  good,  merchantable  yearlings.'  In  the  contract,  are  a  special 
warranty  of  condition."  The  contract  sUpnlatfls  for  the  delivery  of  "good, 
merchantable  cattle."  The  deftodant  Introdaced  eridenoe  which  tended  to 
show  that,  at  the  time  the  cattle  were  deHTered.  they  were  Infteted  hy  a  dls- 
■ease  which  was  not  discoverable  by  Inspection,  and  ttiat,-bythe  reason  of  Uite 
dlseHse,  many  of  them  died.  This  applies  both  to  the  cattle  which  were  sold 
by  defendant  to  Shiner  and  Williams,  and  those  which  he  retsined  in  his  own 
pasture.-  The  question  is,  if  the  cattle  w««  affected  with  a  latent  disease 
when  they  were  dehvered,  and  this  was  Icnown  to  neither  party,  mtist  defend- 
•ant  bear  the  loss  which  resulted  from  the  unsoundness?  It  is  insisted,  on  be- 
half of  appellee,  that  the  rule  of  caveat  emptor  applies  in  its  full  force,  and 
that  he  is  not  responsible;  white  appellant  clairas  t4iat  the  words  "good,  mer- 
chantable" imply  a  warran^»  and  that  plaintiff  must  make  good  fata  losses 
from  the  disease.  These  words  are  descriptive  of  the  cattle  to  be  delivered, 
bat  can  hardly  be  held  to  imply  a  warranty  in  its  technical  sense.  The  dis- 
tinction between  representations  which  are  held  to  warrant  an  article,  and 
words  which  merely  describe  property  which  is  contracted  to  be  sold,  is  dearly 
recognized  in  Jones  v.  €/eorge,  61  Tex.  345,  and  is  sound  In  reason,  and  sup- 
ported  by  the  anthoritfes,  which  are  there  cited.  TIte  buyer  may  accept  an 
article  sold  with  a  witrranty,  though  he  know  It  is  not  such  as  is  warranted, 
and  may  recover  damages  for  the  breach;  but  if  there  be  no  warranty,  and 
the  article  tendered  be  not  such  as  is  described  in  the  contract,  and  this 
be  known  to  the  purchaser,  he  must  either  refuse  it  and  rescind  the  con- 
tract, or  accept  it  and  abide  by  the  agi'eement.  If,  however,  the  property 
be  not  such  as  is  di^cribed,  and  the  d^ect  be  such  as  cannot  Im  discovered 
by  the  exercise  of  reasonable  care,  and  the  buyer  does  not  discover  it  until 
he  has  made  such  disposition  of  the  property  that  he  cannot  return  it  to 
the  seller,  then  he  may  recover  his  damages  by  reason  of  the  seller's  fail- 
ure to  comply  with  the  teims  of  bis  contract.  Jonea  v.  Qeorgey  supra.  This 
brings  us  to  the  question,  what  is  meant  by  the  words  "good,  merchanta- 
t)]e  cattle"  in  the  contnict  under  considenitionP  Do  they  mean  cattle  which, 
at  the  time  of  lite  delivery,  were  merely  in  such  condition  and  of  such  appear- 
■ance  as  to  be  s^Uable?  or  do  they  mean  cattle  which  were  not  only  salable,  but 
-also  sound?  If  the  word  "merchantable"  stood  alone,  the  question  would  be 
more  dilflcult;  but  even  in  that  case  it  might  seriously  bedoubted  whether  cat- 
tle inflicted  with  a  latent  disease,  which  whs  likely  to  be  developed  in  a  short 
time,  could  be  deemed  merchantable  for  the  purposes  Indicated  In  this  con- 
tract. It  was  pi-obably  not  contemplated  by  the  parties  to  the  i^;reement 
when  ft  was  entered  into  that  the  Citttle  would  be  immediately  sold.  The 
-credit  which  was  extended,  and  the  lien  which  was  retained,  are  inconsistent 
with  that  idea.  But.  at  all  events.  It  is  our  opinion  that  some  meaning  must 
be  attached  to  the  word  "good,"  and  that  we  must  interpret  the  contract  as 
if  it  read  "good  and  merchantable  cattle."  Can  live-stock  which  are  infected 
with  a  disease,  though  it  be  not  discoverable  by  a  buyer  upon  inspection,  be 
said  to  be  "good"  in  any  proper  sense  of  that  term?  We  think  not.  The 
word  is  very  comprehensive  in  Its  meaning;  and,  as  applied  to  cattle  bought 
for  purposes  of  breeding  and  sale,  implies  freedom  from  existing  disease.  In 
Moore  v.  Morris,  20  III.  255,  the  meaning  of  the  word  "good"  in  the  phrase 
"good  current  money"  came  up  for  determination,  and  It  was  there  held  that 
the  phrase  meant  not  merely  money  which  was  good  as  currency,  but  money 
which  was  good  tinder  the  constitution  and  the  then  existing  laws;  namely, 
such  gold  and  silver  coins  as  were  then  a  lawful  tender.  So  here  we  hold 
that  the  contract  in  this  case  calte  for  the  delivery  <d  cattle  not  simply  good 
for  tiie  purposes  of  siUe,  bat  also  good  In  fact;  tbi^  is  to  s^,  for  cattle  iaber* 
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ently  MumL  We  therefore  conclude  that  the  court  erred  ia  giTlng  and  ref  us- 
ing  instruetlona  as  appetlant  oompIiUnB  in  the  aasignments  under  oonskleni- 
tion.  Far  these  erxon  the  Judgment  is  reversed,  and  the  cause  remanded. 


Oett  of  Houston  e.  Voorhues. 
(Suprtme  Court  cf  Tauu.  Ifarah  WB,  1888.) 
L  ]ftmcmi.CcniPOBATioss— LiABiuTiu  kTm  IiroaBTiMwss— PATintyr  Opt  or  Swci- 

FIED  FOSD. 

In  a  procoeding  to  reviye  a  Judgment,  and  for  mandamut  to  enforce  a  judgment 
for  paatMlae  interest  on  city  boDds  payabie  out  of  oertaia  specified  funds,  a  largo 

Sn  of  which  had  heeo  diverted  to  otner  uses,  the  city  cannot  defend  on  the  ground 
tt  phdntlfTs  <da1in  was  bat  a  smali  put  of  the  paat-dae  indebtedness  of  tbe  city 
which  was  payable  oat  of  the  same  funda;  and  that  plaintUT  was  only  eutitlod  to 
■pro  rata  payment,  the  revenues  of  the  town  being  all  it  ooold  colleot  by  law,  and 
uiBufBcient  to  pay  all  creditors  in  full. 
S.  B&MB — LiABiLrriBs  tsrt  Iitoebtedkbss— Powkr  to  Rusk  Moiibt. 

In  a  proceeding  against  a  dtv  to  compel  payment  of  a  Judgment  in  fall  by  per- 
emptory mandttmus,  tt  is  no  defense  uat  the  <dty  had  prorided  a  revenue  by  a 

{►roper  levy,  wtdch  had  not  been  ooilected,  where  it  was  shown  that  the  city  author- 
Uea  had  full  power  to  require  the  collector  to  pay  oyer  moneys  in  a  reasonable  time 
if  ooUeoted,  or,  If  not,  to  remove  him,  and  appoint  another  collector. 
8L  Suca— LiABTLmss  and  IsDBBTxnirBSS— Pso  Rata  Patmbnt. 

In  a  proceeding  to  revive  a  lodgment  against  a  city,  and  for  mnndamut  to  oom' 
pel  payment  in  full,  the  oity  defended  that  plaintiff  was  ooXj  entitled  to  a  pro  rata 
payment,  ibere  being  other  creditors,  and  the  revenues  on  band  iosufflclent  to  p^y 
all  ■  that  his  right  to  only  a  pro  rata  snare  was  determined  in  the  original  judgment, 
and  was  therefore  res  imudlcaUy  Held,  that  plaintiff  was  not  precluded  by  the 
former  Judgment,  where  it  appeared  that  the  judgment  oiUy  determined  Uie  vaudltr 
of  plaintiff's  olalm,  and  how  much  of  the  oity  funds  then  on  hands  he  was  antlUea 
to  nave  appropriated  to  his  Judgment. 

Appeal  from  district  court,  Harris  county;  Jambs  MastessoNi  Judge. 

This  action  wns  brought  by  tlie  appellee  to  reviv#a  judgment,  rendered  ia 
his  f itvor,  against  tlie  appellant  by  the  di^riet  court  fur  Httrris  county  on  De- 
cember 6,  1081,  for^,70t».64.  Tltat  judgment  was  rendered  on  the  coupons 
of  bonds  issued  by  the  appetlant  to  realize  funds  necessary  to  build  a  market- 
house.  The  bonds  were  issued  in  pursuance  of  an  ordinance  passed  May  11 » 
1871.  which,  among  other  things,  provided  as  follows:  "Be  it  further  ordained 
that  all  the  money  and  obher  reveuuea  which  may  accrue  to  said  city  of  Hous* 
ton  from  and  after  the  let  day  of  January,  1872,  in  any  manner,  from  the  pubr 
lie  market-house,  and  markpt-houses  now  established,  or  whidi  may  be  bere- 
aftw  established  and  constituted  anywhere  within  the  limits  of  said  city,  by 
renting,  leasing,  or  otherwise  conducting  same,  or  any  right  or  privilege  be- 
longing or  pertnining  to  same  by  virtue  of  any  existing  laws  or  ordinances  of 
said  city,  or  by  any  law  or  ordinance  that  may  be  herenfter  passed  by  said  city 
for  that  purpose,  be,  and  same  is  hereby,  appropriated,  set  apart,  and  solemnly 
pledged  as  a  special  fund  to  pay  the  interest  as  it  accrues  on  sadd  bonds,  and 
to  create  a  sinking  fund  to  pay  the  principal  of  said  bonds,  which  fund,  so- 
raised  by  the  revenues  aforesaid,  shall  be  known  as  the  '  Market-Uouse  Bond 
Fund/  which  shall  not  be  used  for  any  otber  purpose  whatever  until  the  in- 
terest and  principal  of  all  said  bunds  are  paid."  The  ordinance  then  requires 
the  depoeiting  of  this  fund  in  btink  to  the  credit  of  the  market-bou«e  bond 
fund,  and  reiterates  that  it  sluill  nut  be  applied  to  any  other  purpose  whatever 
than  the  payment  of  the  interest  and  principal  of  said  bonds.  The  ordinance 
further  provides:  "It  shall  lie  the  imperative  duty  of  the  mayor  and  city 
council  of  said  city  to  see  that  said  public  market  and  market-houses  are  prop- 
erly managed,  and  the  revenues  thereof  promptly  collected  and  faitlifuliy  ap- 
plied to  the  purposes  aforesaid."  Section  3  of  said  ordinance  or  resolution 
reads  as  follows:  "Be  it  further  ordained,  in  addition  to  the  provisions  in  the 
preceding  section  of  this  ordinance,  for  the  purpose  uf  paying  tht^  interest  and 
creitfiiig  a  sinking  fund  fur  the  payment  of  Uie  priucipul  and  interest  of  suhl 
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bondB,  that  a  8p«ela]  annual  tax  of  one<foortb  of  one  per  cent,  ad  valorem  is 
hereby  asseswd  upon  all  propert/,  both  real  and  personal,  within  the  corporate 
limits  of  said  city,  which  said  tax  shall  be  ooilected  annually,  as  other  taxes  of 
s^d  city;  and  the  proceeds  of  said  special  tax  shall  be  kept  separate  by  said 
city  as  a  special  fund  to  be  known  as  the  *  Uevenue  Fund.'  And  if,  at  any 
time,  the  revenues  wtiich  constitute  the  market-house  bond  fund  be  insuflS- 
cient  to  pay  the  interest  and  to  provlile  the  sinking  fund  to  redeem  the  prin- 
cipal of  said  bonds,  then  and  in  that  case  the  money  constituting  the  reserve 
fund,  as  provided  in  this  section,  shall  be  applied  by  said  city  in  paying  the 
interest,  and  creating  a  sinking  fund  for  the  payment  of  the  principal  of  said 
bonds.  Should  said  reserve  fund  be  at  any  time  more  than  sufficient  to  pay 
off  and  make  good  the  market-house  bond  fund,  then  the  excess  shall  be  cred- 
ited to  the  general  tax  fund  of  the  city."  The  appellee  seeks  also  a  writ  of 
majidamus  to  compel  the  appellant  to  pay  the  Judgment,  in  this  case  sought, 
out  of  any  fund  on  hand  raiaiad  under  the  ordinHnces  referred  to,  or  out  of  the 
first  moneys  so  accruing;  and,  if  this  cannot  be  done,  that  the  appellant  be 
compelled  to  collect  the  uncollected  taxes  alleged  to  be  due  the  city  from  the 
year  1879  to  the  year  1884,  inclusive,  and  thereupon  to  pay  the  judgment.  In- 
terest, and  costs  in  full.  The  amount  of  this  uncollected  tax  was  shown  to 
be  9112.686,  which  was  levied  as  a  general  tax  of  1  per  cent,  to  meet  the  in- 
terest, and  create  a  sinking  fund  on  all  the  bonded  indebtedness  of  the  appel- 
lant. The  tax  of  one-fourth  of  1  per  cent  provided  by  the  ordinance  before 
Bet  out.  and  by  the  contract  under  which  the  bonds  held  by  appellee  were 
issued,  was  never  separately  levied  and  kept  as  a  distinct  fund.  It  was  claimed 
and  shown  tliat  one-half  of  the  revenue  arising  from  the  market-bouse  was  ap- 
propriated to  other  purposes  than  the  payment  of  the  interest  on  the  market- 
house  bonds.  It  was  also  claimed  and  shown  that  no  part  of  the  revenue 
derived  from  the  market-house,  other  than  that  derived  from  the  renting  of 
the  lower  story,  was  in  ftny  way  applied  or  set  apart  to  meet  tlie  interest  on 
the  market-house  bonds,  although  otlier  parts  of  the  house  seem  to  have  been 
used  for  purposes  other  than  offices  in  which  the  municipal  business  was  con- 
ducted. T)ie  judgment  on  which  this  action  was  founded,  was  rendered  in  a 
case  In  which  a  maruianws  was  sought  to  oompel  the  appellant  to  pay  the  debt, 
then  sued  on,  out  of  funds  then  on  hand,  and  by  the  contract  under  wliich  the 
market-bodse  bonds  were  Issued  subject  to  such  claim.  A  Judgment  was  ren- 
dered in  that  case  for  the  sum  due  on  the  coupons  sued  on,  and  a  writ  of 
mandamiu  was  issued,  commanding  the  appellant  to  pay  to  the  appellee  the 
sum  of  $1,600  out  of  the  fund  so  in  hand,  and  this  sum  was  paid  and  credited 
on  the  Judgment.  The  defense  in  this  action  is  thus  summarized  by  counsel 
for  appellant:  The  defendant  admitted  the  judgment  was  reoovered,  bat  al- 
leged that  it  was  a  very  small  portion  of  the  debt  past  due  and  owing  by  the 
city;  that  the  total  amount  of  the  city  debt  was  some  81.500,000,  all  of  which 
had  been  defaulted  on,  and  th»t  there  was  9100,000 »f  past-due  interest  on  the 
coupons  of  the  same  series  as  ptaintifTs,  and  8250,000  of  past-due  interest  un- 
paid on  the  entire  debt  of  the  city;  tliat  the  revenues  of  the  city  were  wbolly 
inadequate  to  pay  the  entire  current  or  past-due  interest,  and  that  they  were, 
and  always  had  been,  willing  to  pay  plaintiff  his  pro  rata  share,  and  that  that 
was  the  measure  of  his  right  to  recover,  and  to  mandamtu  them  to  pay.  The 
defendant  set  out  the  complications  of  its  various  issues  of  debt,  and  that,  by 
mrious  and  oonfliuting  decisions  and  mandamus  proceedings,  all  the  funds  in 
the  hands  of  the  city  had  been  paid  away  to  other  creditors,  exhausting  the 
funds  in  their  bands;  that  they  had  faithfully  appUed  funds  ootlected  to  the 
payment  of  their  debts,  pro  rata,  except  where  the  court's  process  came  in, 
and  wrenched  the  funds  from  their  hands;  that  tfaey  were  then  without  any 
funds;  that  they  bad  made  all  levies  of  taxes  to  the  limit  of  the  laws  of  the 
state,  and  th^  were  diligently  and  vigorously  endeavoring  to  collect  same, 
and  the  tolls  wen  in  the  hands  of  their  collector,  and  they  w«n  in  no  defanlt 
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K^rdlng  same;  that  pinlntiff  wan  conclude<f  from  hl3  clftim  of  priority  over 
«ther  creditors  of  the  city,  or  right  to  collect  his  entire  debt,  or  aa/thing  in 
excras  of  his  pro  rata,  bj  prevloiiB  decision  on  that  point  in  the  rendition  of 
the  judgment  sought  to  be  revived  of  date  December  6, 1881,  in  which  he  was 
held  and  adjudged  to  be  entitled  to  be  paid,  and  was  to  be  paid,  only  pro  rata 
In  the  proportion  that  his  debt  bore  to  the  entire  outstanding  debt  of  the  city; 
and  that  whether  this  were  the  law  and  a  proper  decree  could  not  now  be 
•contested,  nor  a  different  judgment  rendered  htm— was  ret  a^rtdimta.  It 
pleaded  that,  hy legislative  sanction,  it  had  issued  what  was  known  as  a  "con- 
solidated bond,"  and  into  which  all  its  bonds  were  to  be  merged,  and  that  it 
levied,  in  pursuance  of  said  legislative  sanction,  1  per  cent,  for  current  ex- 
penses, and  that  these  levies  were  all  the  law  allowed  of  being  pade,  and  that 
all  its  creditors  were  entitled  to  share  in  this  fnnd  pro  rata,  and  that  there 
was  no  fund  out  of  which  to  pay  plaintiff  otherwise.  The  case  was  submitted 
to  the  court  without  a  jury,  and  the  court  revived  th&judgment,  and  issued  a 
peremptory  writ  of  mandamus  against  the  appellanr^  So  mnch'bf  which  as 
is  important  in  the  consideration  of  this  case  is  as  follows:  "It  appearing  to 
the  court  that  the  judgment  rendered  herein  was  for  Interest  on  market-house 
bonds  of  defendant,  and  it  appearing  to  the  court  that  the  ordinances  under 
which  plaintiff's  bonds  in  judgment  Issued  is  a  part  of  defendant's  contract 
with  plaintiff,  therefore  no  subsequent  iMuance  of  bonds  or  debts  can  inter- 
fere with  plaintiff^s  rights  under  said  contract;  and  that  enough  of  the  reve- 
nue arising  from  the  one-quarter  of  1  per  cent,  levied  by  the  ordinance  und«>r 
which  said  bonds  were  Issued,  and  from  the  market-house  bond  fund,  had 
been  collected  by  defendant  to  pay  plaintiff's  said  debt,  and  by  it  applied  to 
other  purposes  than  as  contemplated  by  said  ordinances,  therefore  the  court 
decrees  a  peremptory  writ  of  mandamus  against  the  defendant,  ordering  it 
to  pay  exclusively  the  debt  of  plaintiff  out  of  the  first  moneys  collected  from 
mark^bunse  revenues,  and  from  the  one  per  cent,  bond  tax  levied  for  the 
years  1879  to  1884,  both  inclusive.'*  The  record  shows  that  the  sum  received 
from  the  market-house  has  not  exceeded  annually  the  sum  of  06.000,  and  that 
there  are  pastKlne  coupons  on  market-house  bonds  a^regating  the  sum  of 
^6.800.  The  record  further  shows  that  an  ad  valorom  tax  of  1  per  cent,  faas 
been  levied  and  appropriated  to  the  pro  rata  payment  of  alt  the  bonded  in- 
debtedness of  the  city,  and  that  of  this  tax  only  about  tll2,000  remained  nn- 
eoUected;  that  the  interest  on  the  bonded  debt  of  the  city  due  and  unpaid  ex- 
ceeded •250,000,  for  which  no  provision  had  been  made  other  than  the  levy 
of  a  tax  of  1  per  cent.,  which  is  Inadequate  to  meet  the  interest  annually  fall- 
ing due.  Besides  this,  it  appears  that  a  tax  of  1  per  cent,  on  all  property 
within  the  city  is  necessary  to  raise  money  to  pay  current  expenses  of  the  city. 
The  first  assignment  of  error  is:  "The  court  erred  in  its  Judgment  in  hold- 
ing priority  for  this  debt;  that  no  subsequent  Issuance  of  bonds  or  other  debts 
by  defendant  could  interfere  or  rank  with  plaintiff's  rights  under  the  ordi- 
nances defrmdant  for  the  Issuance  of  the  bonds  on  which  plaintiff's  judg- 
ment was  based. — because  the  charter  under  which  said  ordinances  were  framed 
authorized  the  creation  of  other  debts  and  the  Issuance  of  other  bonds  of  tlitj 
defendant,  which  were  entitled  to  equal  rank  with  plaintiff's  debt,  and  tlie 
plaintiff  took  said  bonds  subject  to  such  right  of  the  city  of  Houston  to  cre- 
ate other  debts;  and  the  subsequent  creation  of  other  debts,  and  the  issuance 
of  other  bonds,  was  no  violation  of  plaintiff's  contract,  but  said  contract  was 
made  with  reference  to  such  right. " 
HuMUion,  CarrinffUm  A  Saan,  tat  appelant.  W.  C  (Htter,  for  appellee. 

Statton,  G.  J.,  {nfUr  stating  th»  facts  as  above.)  In  the  ease  of  Voor- 
hies  V.  Mayor,  eta.,  7  S.  W.  B^.  679,  (this  day  decided.)  It  was  held  that  the 
appellant  has  full  power,  under  saotlra  6*  art.  11,  of  the  constitution,  now 
In  force,  to  levy,  assess,  and  collect  anch  tans  as       be  safaclenjt,to  p^r  fhe 
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interest  and  provide  a  sinking  'fund  to  satisfj  any  indebtedness  lawfally  in- 
curred and  existing  at  tlie  tiuae  the  conslttution  now  in  force  was  ado|)ted. 
Tlie  debt  of  which  the  appellee  seeks  pttytneiit  is  of  tliat  ctuiracter.  The  as- 
signment copied,  as  well  us  tiie  lliird,  fourth,  fifth,  and  sixth,  in  effect,  ques- 
tion tlie  correctness  of  Lhe  judgment,  in  tliat  it  did  not  direct  only  apro  rata 
payment  to  the  appellee.  ThU  question  was  considered  in  the  case  before  re- 
ferred to,  in  which  it  was  held  that  the  appellant  could  not  question  the  cor- 
rectnesA  of  the  judgment  in  this  re&pect;  and,  further,  that  a  case  is  not 
shown  in  which  a  court  would  be  compelle»l  to  direct  a  pro  rata  payment,  as 
it  would  be  in  a  case  in  which  many  creditors,  having  some  specific  claim  on 
it,  could  look  only  to  one  particular  fund,  and  that  insullicient  to  pay  all  in 
full.  It  becomes  unnecessary  to  consider  that  question  further.  The  fact 
that  the  judgitient  gives  to  the  appellee,  as  against  the  ajipellant,  right  to  be 
paid  out  of  the  first  moneys  received  from  named  sources  cannot  in  any  man- 
ner affect  its  rights.  It  neither  makes  Us  indebtedness  more  nor  less.  If  it 
had  sliowm  the  same  AUcitude  to  protect  the  liolders  of  the  several  series  of 
bonds  whicii  it  now  asks  the  court  to  feel  and  exercise,  the  appellee  would 
doubtless  have  received  the  sum  he  now  seeks  to  collect,  when  it  became  due. 
The  agreement  of  the  appellant  was  that  it  would  appropriate  the  revenues  of 
its  market-houqe  and  markets  to  the  payment  of  the  series  of  bonds  of  which 
the  appellee  holds  a  part.  This  it  has  not  done;  but,  on  the  contrary,  has 
used  one-half  of  Liie  sum  received  from  the  renia  of  the  lower  story  of  the 
market-house  for  other  purposes,  and  what  it  may  have  received  fur  rent  of 
parts  of  the  upper  story  seems  to  liave  been  used  also  for  other  purposes.  It 
also  contracted  to  levy,  collect,  and  set  aside  for  the  payment  of  the  series  of 
bonds  of  which  appellee  Itolds  a  part,  a  tax  of  one-fourih  of  1  per  cent,  upon 
all  the  real  and  personal  property  subject  to  taxation  by  the  city,  and  this  to- 
do  annually.  This  it  has  not  dune.  The  record  shows  that,  if  tliis  tuid  been 
done,  the  debt  appellee  now  seeks  to  collect  would  have  been  paid,  or  the 
money  on  hand  tu  pay  it.  In  this  connection,  we  deem  it  proper  tu  say  that 
itsepms  to  us  tliat  the  ordinance  under  which  the  bonds  were  issued  did  not 
oontem plate  that  the  appellant  should  not  pay  rent  on  such  rooms  or  parts  of 
the  market-house  as  were  constructed  and  used  for  oifioes  of  the  several  mu- 
nicipal otilcers,  or  for  like  inunicipsd  purposes.  There  was  no  error  in  thfr 
finding  of  fact  questioned  by  the  second  assignment;  but»  had  there  been,  it 
could  not  have  affected  the  result. 

The  levy  of  an  ad  valoram  tax  of  1  per  cent,  to  raise  money  to  pay  interest^ 
and  create  a  sinking  fund  to  satisfy  all  its  bonded  tndebt^nesa,  was  not  a 
oompliance  with  the  contract  made  with  tlie  holders  of  market-house  bonds; 
but,  had  it  been,  the  duty  of  tlie  appellant  did  not  cease  with  a  mere  levy  of 
even  sufflulent  taxes  to  meet  obligations.  The  appelhint  was  under  furtlier 
obligation  to  see,  and,  if  necessary,  to  compel,  the  collection  of  taxes  levied 
so  far  as  this  could  be  done.  Its  charter  declares  **tbat  the  city  council  may 
assess  and  collect  an  annuiU  and  direct  tax, "  etc. ;  and  It  provides  a  procedure 
through  which  this  may  be  done  if  the  taxes  are  not  promptly  paid  to  its  col- 
lector. If  this  were  not  so,  it  could  not  be  held  thtit  the  mere  levy  and  assess- 
ment of  a  tax,  and  placing  of  the  tax-roll  in  the  collector's  hands,  was  a  full 
performance  by  the  city  of  .its  duty  to  creditors.  Under  the  charter  a  col- 
lector who  failed  to  do  his  duty  in  the  prompt  coUectiun  of  taxes  might  be  re- 
moved by  the  city  council,  and  anotlier  appointed  in  his  place.  Such  an  ufB- 
cer  could  be  required  to  give  a  bond  for  the  faithful  discharge  of  the  duties  of 
his  oflice,  and  on  his  failure  to  pay  over  taxes  collected,  or  to  collect  within 
a  reasonable  time  such  taxes  levied  and  assessed  as  could  be  collected,  an  ac- 
tion on  bis  bond  could  be  maintained  by  the  corporation.  This  action  was 
tried  in  December,  18ti7i  and  it  is  made  to  appear  that  there  were  then  uncol- 
lected taxes  running  from  the  year  1879.  and  there  is  nothing  to  show  that 
tbe  clly  had  taken  the  stfips  which  it  might  have  taken  to  bring  those  tuxea 
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into  the  treasury.  Such  facts  da  not  show  duty  to  creditors  performed,  and 
tbe  city  cannot  shield  itself  from  the  peremptory  writ  of  mandarmu  under 
the  plea  that  one  of  its  officials  has  failed  to  perform  his  duty  when  It  had  tbff 
power  to  do  so,  or  appoint  some  person  who  would. 

It  is  urged  that  the  judgment  made  the  basis  of  this  action,  wherein  the  ap* 
pellant  was  commanded  to  pay  to  the  appellee  the  sum  of  Al.SOO  as  his  pro 
rata  of  the  fund  then  on  htind,  subject  to  the  payment  of  market-house  bonds, 
which  operates  as  a  bar  to  the  relief  now  sought.  There  are  no  facts  shown 
which  could  give  that  judgment  such  effect.  That  judgment  simply  deter^ 
mined  the  viilidity  of  appellee's  claim,  and  how  much  of  the  fund  then  on 
hand  he  was  entitled  to  have  appropriated  towards  Its  payment.  Bo  far  as  it 
looked  to  tbe  satisfaction  of  appellee's  claim,  and  directed  a  peremptory  man- 
damus  to  issue  to  enforce  the  payment,  this  was  in  the  nature  of  process 
which  could  not  deprive  him  of  the  right  to  any  other  or  further  legal  process 
found  to  be  necessary  to  enable  him  to  enforce  the  paymeut  of  debt  adjudged 
to  be  due  him. 

There  is  no  error  in  the  judgment  of  which  the  appelUuot  can  complain,  and 
It  must  be  affirmed. 


Texas  ft  K.  O.  Br.  Go.  et  al.  «.  DnxABD. 

{Supreme  Court  of  Texcu.  Febraary  01, 1888.) 

MaSTKB  uro  SSRVUIT— NSOLIQINOB  OF  MaSTBK— DalUCTtTB  AVTUAVCm—'RviDtVCMf 

Where  plaiotiff,  a  brakeman  in  the  employ  of  defendant,  was  thrown  from  the 
tender  by  an  alleged  low  joint  In  the  track,  and  it  was  shown  that  none  of  the  other 
employes  on  Uie  train  felt  any  aDOsaal  jolt,  nor  was  any  defect  found  in  the  traoli 
by  the  track  inspectors  afterwuxis,  there  was  no  BufQclent  evidence  of  neeligeActf 
by  defendants  to  sn  stain  a  Jndgment  for  plaintiff,  who  had  assumed  the  risks  lac)' 
dent  to  such  employmenL' 

Commissioners*  decision.  Appeal  from  district  court,  Harris  county;  Jaues 
Mastehson,  Judge. 

Joseph  P.  Dillard,  plaintiff,  sued  the  Texas  &  Kew  Orleans  Railway  Com-' 
pany  et  aX.  for  injuries  received  while  a  brakeman  in  their  emplqy.  Judg' 
ment  for  plaintiff  for  $1,250,  and  defendants  appeal. 

W.  2f>.  Show,  for  appellants.   Jones  A  ffartiett,  for  appeQee. 

OoLLABD,  J.  After  a  careful  examination  of  the  evidence  in  this  case,  we 
have  concluded  It  is  not  suffldent  to  sustain  a  verdict  against  the  railroad. 
The  appellee  was  a  brakooan  on  one  of  defendant's  freight  trains  that  came 
in  from  Galveston  to  Houston  in  the  first  part  of  the  night,  and  returned  to 
Oalveaton  in  the  latter  part  of  the  night,  leaving  Houston  on  the  return  trip 
at  S:35  A.  x.  On  going  out  of  the  yard  at  Houston,  tbe  train  being  a  little 
behind  time,  tbe  plaintiff  was  thrown  or  fell  from  the  tender,  (where  he  was 
standing  in  the  discharge  of  his  duties.)  causing  the  iiijurieB  complained  of, 
for  which  the  Jury  gave  him  damages  ti,2S0.  Plaintiff  says  that  the  acd' 
dent  was  caused  by  a  low  Joint  in  the  track.  It  appeared  from  the  evidence 
that  low  Joints  are  not  uncommon  on  all  roads,  and  pluntiff  testified  that  loyf 
Joints  are  frequent  on  a  road  in  wet  weather.  Brakemen,  as  well  as  other 
servants  of  a  railroad,  assume  the  risk  of  casualties  naturally  arising  from 
the  nature  of  their  employment.  Snefa  risks  the  empk^e  is  presumed  to  have 
taken  liUo  acoount  at  the  time  of  his  emploj^ment.  If  low  Joints,  causing 
Jolts  or  Jars,  are  to  be  expected  by  a  brakeman,  because  <tf  their  frequency, 
damages  are  not  recoverable  on  that  account  by  an  employe  who  sabjeda  hlm- 

1  On  the  general  subject  as  to  the  risks  of  employment  asmmed  by  an  employe,  seo 
Tabler  t. Bailroad  C!o.,  (Ho.)  6  8.  W.  Rep.  810,  and  note;  Hawk  t.  RaUroad  Co.,  (1^)  11 
Ati.  Rep.  4£0,  and  note;  Wuotllla  v.  Lumber  Co.,  (Minn.)  83  N.  W.  Rep.  551,  and  note: 
Hewitt  v.BaUnad  Co.,  (Uich.)  8i  N.  W.  Rep.  669,  and  note;  Heating  Co.  v.  Rohan,  (Fa.> 
UAtL  Rep.  7»,  and  note.  — .  .       "-e  ,  i 

v.88.W.no.2 — 8  Pr»r»nl<:> 
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■elf  to  SDch  occurrences,  nnlees  It  is  made  to  ^peu  that  the  compsny^  baa 
been  guilty  of  negligence  such  as  would  increase  the  danger  which  the  em- 
ploye assumes.  RaUtoap  Co.  v.  Heater,  64  Tex.  401.  and  referencea.  All 
the  employes  on  the  train,  at  the  time  of  Uie  accident  complained  of,  testify 
that  they  noticed  nothing  unusual  In  the  way  of  a  Jar  or  jolt  when  the  train 
passed  over  the  place  where  plaintifC  was  Injured.  The  train  was  Immedi- 
ately stopped,  and,  after  plaintiff  was  put  aboard,  was  backed  over  the  same 
ground  into  Houston,  and  the  employes  testify  that  they  still  noticed  no  un- 
usual jar.  As  soon  as  the  "News"  train  came  in,  the  freight  moved  on  out 
towards  Qalveston,  and  still  there  was  no  more  jar  at  the  point  where  plain- 
tiff fell  than  was  usual  at  other  places  on  the  road.  It  was  proved  that  thia 
part  of  the  track  had  not  been  repaired  for  some  time  afterwai^s,  and  trains 
continued  to  pass  as  usual  over  the  same  point,  without  accident  and  without 
notice  of  the  allwed  defect.  These  facts  were  established  by  a  number  uf 
vltneBses.  Flalntitt  only  knew  from  bis  sensations  that  he  was  thrown  from 
the  tender  by  a  bad  joint.  He  bad  never  examined  the  track  beforeor  since  he 
was  injured.  He  had  never  noticed  any  peculiar  jar  there  before;  and,  while 
coming  in  on  a  train  a  few  hours  before,  he  bad  not  discovered  the  allied  de- 
fect, though  he  says  it  could  not  have  occurred  instantly.  The  alle^  de- 
fect was  not  noticed  afterwuds  any  on«»  by  train-men  or  by  prasons  whose 
duty  it  was  to  inspect  and  tepalr  the  road.  At  leaat.  the  evidence  doea  not 
show  that  It  was,  and  all  tin  tesUmony  offered  upon  (he  subject  is  againat 
ttie  Ab  the  evidence  is  now  presented  to  us,  we  cannot  oonelude  that 
plaintifTa  fall  was  csuaed  \xf  a  low  J<dnt  so  unusnal  as  to  amount  to  negli- 
gence on  the  part  of  the  company,  or  as  would  nob  be  Included  in  the  onil- 
nary  risks  of  plalnUff'a  employment,  l^ere  are  neeeasarily  jars  and  jolta 
on  railroad  cars,  more  severe  upon  a  brakeman  whose  duty  requires  him  to 
be  on  topof  moving  freight  trains  than  upon  persons  inside  a  coach  or  ca- 
boose. He  is  held  to  assume  the  risk  incident  to  such  a  dangerous  employ- 
ment. If  the  risk  is  increased  fbilure  of  the  company  to  construct  its  road 
properly,  or  to  keep  it  in  suitable  repair,  damages  would  be  reooverable  Hqt  an 
employe,  occasioned  by  such  neglect,  unless  he  was  himself  guilty  of  negli- 
gence that  contributed  to  the  accident.  BatlvMy  Co.  v.  Hater^w/pra-.  Wbile 
such  negligence  m^y  exist  on  the  part  tii  the  company  in  tlifs  case  as  would 
authorize  a  recovery,  the  evidence  so  ter  falls  to  establish  it  that  we  have  no 
besitaney  in  declaring  it  insufficient  to  sustain  the  verdict.  We  thwefore 
conclude  that  the  <»use  must  be  reversed,  and  remanded  fnr  a  new  trial. 
MaUway  Co.  v.  SoAmMt,  61  Tex.  285,  and  reCraenees. 

WizxiR,  0.  J.  Bepwt  commission  appeals  examined,  their  <^lnl<HL  adf^ted. 
and  judgment  reversied,  and  cause  remanded. 


CosTLEY  tj.  Galveston  City  R.  Co. 
{Sixpreme  Court  of  Texas.   February  24, 18S8.) 
1.  Tbial — Instrdctionb — Chasoihq  upon  Weight  of  Etidekcb. 

Id  aa  action  for  personal  Injuries,  the  court  clutrged,  In  effect,  that,  though  plain- 
tiff was  knocked  down  by  defendant's  street  car,  and  was  seen  by  the  driver  in 
time  to  stop  the  car  before  it  ran  over  him,  jret,  If  the  emer^ncv  was  snddeD,  It 
must  appear  that  the  negligenoe  of  the  driver  In  failing  to  stop  the  oar  was  more 
than  slignt  to  make  blm  guilty  of  negligence.  Held,  this  is  a  charge  on  the  weight 
to  be  given  to  the  driver's  omission,  ana  violates  the  Texas  statute  providing  t^t 
B  judge  "  shall  not  charge  or  oomment  on  the  weight  of  evidence. " 
8.  Sake. 

nrhere  It  appears  that  a  partgr  has  been  convicted  of  a  felony,  and  thereby  dis- 
qualified from  testifying  in  his  own  behalf,  an  instruction  that  a  pardon  makes 
such,  party  a  competent  witness,  whose  credibility  is  for  the  jury  to  determine  from 
all  ttw  facts  in  the  case,  Is  not  a  cbaiKe  upon  the  weight  in  evidienoe,  but  Is  only 
informing  the  juiy  what  was  the  effect  of  the  pardon. 
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Appeal  from  district  court,  GalTMton  county;  W.  H.  Stkwabt,  Judge* 
Action  by  Bobert  Goetley  aguinst  the  Galveston  City  Railroad  Compunj  for 
petsonal  injuries.   Judgment  for  defendant,  and  plaintiff  ^peals. 
Waul  <fr  WalkoTt  for  appellant.   F.  Charlet  Sume,  for  appellee. 

Stattoh,  J.  This  action  was  brought  by  the  appellant  to  recover  dam- 
ages for  a  personal  injury  alleged  to  have  been  received  by  him  through  ttae 
n^igenoe  of  the  employe  of  appellee  in  operating  Its  street  railway.  On  the 
trial  the  appellant  offered  to  testify  in  his  own  behalf,  and  this  was  objected 
to,  <m  the  ground  that  iie  had  been  convicted  of  a  crime  which  disqualified 
him.  la  support  of  this  objection,  a  transcript  of  the  proceedings  of  the  dis- 
trict court  for  Travis  county  shoving  his  conviction  of  a  felony  was  offered. 
The  appellant  then  showed  a  pardon,  which  removed  the  disqualification. 
Hie  court  instructed  the  jury  as  follows:  "The  proclamation  of  the  governor 
renders  the  plaintiff  a  competent  witness,  leaving  bis  credibility  to  be  deter- 
mined bj  you  from  all  the  tac^  and  circumstances  in  evidence."  It  is  urged 
that  this  was  a  charge  upon  the  weight  of  evidence.  The  fact  that  the  wit- 
ness bad  been  convicted  of  a  felony,  and  was  at  one  time  disqualified,  had 
evidenUj  been  proved  in  the  presence  of  the  Jury,  and  the  charge  did  no  more 
than  to  inform  the  Jury  what  the  ^ect  of  the  perdon  was,  and  to  leave  the 
credibility  of  the  witness  to  the  jury,  as  the  credibility  of  every  witness. 
The  charge  was  correct  as  a  legal  proposition,  and  evidently  intended  to  re- 
move any  impression  the  Jury  may  have  received  from  testimony  affecting  his 
competency  introduced  during  the  trial. 

The  testimony  for  the  plaintiff  tended  to  show  that,  in  attempting  to  cross 
the  street,  in  advance  of  tlie  street  car,  be  was  knocked  down  by  the  mule 
drawing  it,  and  then  ran  over  by  the  car.  The  evidence  for  the  defendant 
tended  to  show  that  the  plaintiff  was  intoxicated,  and  lying  on  the  railway  In 
the  night-time,  and  not  seen  by  the  car-driver  until  it  was  too  late  to  stop  the 
car  before  it  passed  over  him.  So  standing  the  case,  the  court  gave  the  fol- 
lowing charge:  "If  you  believe  from  the  evidence  that  the  plaintiff  was 
knocked  down  by  the  mule,  and  that  the  car-driver  then  saw  him  down  on  the 
buck,  and  was  guilty  ctf  palpablu  negligence  in  not  stopping  the  car  before  it 
ran  over  plaintiff,  then,  although  the  plaintiff  may  have  been  also  guilty  of 
negligence  in  going  on  the  track,  the  plaintiff  would  be  entitled  to  recover: 
bnt,  in  cases  of  such  momentary  emergency.  It  must  be  made  to  appear  that 
the  ne^igence  of  the  cainlriver  was  more  than  slight  negligence  in  failing  to 
stop  the  car.  The  mere  fact  that  the  car  could  have  been  stopped  by  applying 
the  brake  is  not  8ufflci«at  te  establish  negligence  of  the  car-driver,  but  all  m 
the  frusta  must  be  taken  into  consideration  in  determining  what  would  be 
negligenee  in  such  an  emergency."  In  the  state  of  facts  supposed  by  the 
chai^  it  Is  true  that  the  jury  shoald  look  to  all  the  evidence  to  determine 
whether  thvn  was  negligence  on  the  part  of  the  driver,  but  the  charge,  in 
effect*  informed  the  Jury  Uiat,  altbou^  the  appellant  may  hare  been  knocked 
down  19^  the  mule,  and  seen  on  the  track  by  the  driver  in  time  to  have  stopped 
the  car  beftm  it  ran  over  him,  that  such  fiiilnre  to  stop  the  car  would  not  con- 
stitute negllgeoee.  We  know  of  no  rule  of  law  which  declares  that  the  fail- 
nre  to  stop  a  car  when  it  might  be  dtma,  under  euoh  fa<^  as  are  assumed  in 
the  charge*  is  not  negligence.  When  a  court  instructs  a  jury  that  the  omis- 
skHi  to  w  an  act  which  may  constitute  negligence  is  or  is  not  aufS<^nt  to  es- 
tablish it,  it  necessarily  passes  upon  the  weight  to  be  given  to  the  ttusb  that 
the  omission  occurred  when  it  might  have  been  avoided.  Suoh  a  charge,  we 
think,  violates  the  statute  whidi  deoUires  that  the  juc^  "shall  not  charge 
or  oomment  on  the  weight  of  evidence."  The  word  "palpable,"  used  in  the 
^iaxgOt  was  doubtless  used  and  understood  to  mean  the  same  as  the  word 
"gross.**  and  it  becomes  unnecenary  to  minutely  consider  the  residue  of  the 
charge;  for  it  was  as  favorable,  if  not  more  so,  to  the  appellant  than  his  own 
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theory  of  the  case  justlfled.  The  rules  applicable  to  snch  cases  have  been  ao 
often  stated  that  it  is  unnecessary  now  to  repeat  them. 

Por  the  error  la  the  charge,  the  Judgment  will  be  reversed,  and  the  cause 
iwumded. 


Nsw  EsoLAHD  Land  ft  Ltva-SrooK  Co.  9t  ai.  v.  Ghakbbelaih. 

(Sv-prtme  Court  d/  Texat.  Febmmry  38, 1888.) 

Appml— Phaokoi— Bmbts  BpEOmoAWOH  or  PoiHTB  Rbliu>  on. 

Uudor  Bales  Sop.  Ct.  Itec.  provldiiiK  that  the  apptflant  ihaU  flto  »  bri^ 
points  reltod  on,  oonfimd  to  dUunot  •pecmcatioos  of  error  oontained  in  the  amIsii- 
ments  of  error,  each  ground  of  error  oelng  separately  presented  and  numbereaas 
are  the  asslgnmeDts  of  error,  the  Judgment  of  the  lower  court  will  be  affirmed, 
where  the  awigiimeikts  In  the  record  do  not  oontain  BOOh  '^distinct  spadflcatlons,  * 
and  the  propontiouB  in  the  brief  are  not  numbered  a«  luoh  aw Igaments  are,  ao  that 
it  is  imposnUe  to  tell  under  whloh  auignment  either  or  any  propoiltion  la  made. 

Ooromissioners*  dedslon.   A.ppeal  from  district  court,  Cameron  coanty; 

John  G.  Russbll*  Judge. 

'  Action  by  William  C.  Chamberlain,  to  cancel  a  mortifage,  against  John  Lord, 
the  mortgagee,  as  agent  of  the  New  England  Land  A  Livfr-Stook  Company. 
John  Beattie  purchaser  under  foreclosure  of  tbe  same,  and  the  land  and  live- 
stock company.   Judgment  for  plaintift,  and  defendants  appeal. 

F.  B.  Maemanu$  and  R.  B.  Heutfro,  tot  mtpelUuits.  A*  JAtiT.  2Vim«r  and 
Cofjptoood  i&  Cooptoood,  for  appellee. 

Acker,  J.  Rule  29  for  the  government  of  this  court  provides  tliat  "the 
appellant  or  plaintiff  in  error,  in  order  to  prepare  properly  a  case  for  submis- 
sion when  CiUled,  shairhave  filed  a  brief  of  ttie  points  relied  on,  in  accordance 
with  and  confined  to  the  distinct  specifications  of  error  contained  in  his  us- 
signmenta  of  error,  and  such  fundamental  errors  of  law  as  are  apparent  upon 
the  record,  each  ground  of  error  being  separately  presented,  and  being  num- 
bered as  the  assignments  of  error  are  numbered;  and  each  and  every  one  not 
so  separately  presented  shall  be  regarded  as  abandoned."  The  record  con- 
tains seven  assignments  of  error.  None  of  them  ara  oopiM,  or  presented  in 
any  way,  or  even  referred  to  in  appellants*  t»ief .  The  brief  is  nude  upon 
three  propositions,  without  regard  to  the  speciOcations  of  error  contained  in 
the  assignments.  Tbe  propositions  are  not  numbered  as  the  assignments  of 
error  are,-  and  tt  Is  impossiUe  to  detmnine  under  which  assignment  either  or 
any  <A  these  proportions  are  made.  The  assif^ments  do  not  oontafn  '*dis- 
tinct  spedflcaUons  of  error,"  as  required  by  thff  rule.  Appellee  invokes  an 
triplication  of  the  rule,  and  insists  that,  as  the  assignments  of  error  are  ig- 
nored by  appellants,  and  the  judgment  being  such  as  the  ootart  below  was  com- 
petent to  render,  it  should  be  ^rmed.  If  the  roles  adopted  for  tlie  govern- 
ment of  this  court  are  entitled  to  any  oonstderatlon  whatever,  the  judgment 
of  the  court  below  should  be  affinnMT  without  r^rd  to  merits.  Notwith- 
standing appellants  have  abandoned  their  assignments  of  error,  and  there  is 
nt^hiog  before  this  court  demanding  our  consideration,  we  have,  however, 
examined  Uie  pleadings  and  evidence  contained  in  the  lecwd,  and  find  that 
tlw  only  question  Sn  the  case  is  one  of  fact,  upon  whicA  there  is  much  conflict 
in  the  evidence,  but  we  discover  no  great  preponderance  eitlier  way.  In  such 
case  this  court  will  not  disturb  the  verdict.  Weareof  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed. 

'WiLZJE,  C.  J.  Beport  oommiaaion  appeals  examined,  tHalit  opinion 
adopted,  and  judgment  affirmed. 
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0A8BAWAT  V.  WmtB. 

(Supreme  Court  of  Texas.  April  17, 1868.) 


1.  HomsTBAD — How  Acquired — Piiroma  of  JmtT. 

Defendant  claimed  that  a  etore-hoose  and  lot  which  had  been  attached  WM  Us 
place  of  husinesa  as  a  oommiBaion  merchant,  and  therefore  a  part  of  his  homestead, 
and  not  subject  to  attachment.  Plaintlfl  insisted  thatopeninv  the  house  ostensib^ 
was  •  pretense  to  avoid  p»inent  of  debts ;  that  he  had  done  out  UtUe,  if  vay,  husl- 
ness  as  a  oommlasion  merchant.  Held,  that  transacting  business,  as  a  question  of 
law,  was  not  necessary  to  exempt  the  property  from  attachment,  if  defendant 
opened  it  in  good  f^th  for  that  pnniose ;  out  the  case  havinff  been  submitted  to  the 
jury,  on  proper  iustruotlons,  who  lonna  for  defendant,  and  there  beiiu:  eridenoe 
enough  to  support  their  Tezdlot,  it  li  oonolaidTe  as  to  the  question  oiplalntllPs 
right  to  ftttadb. 

Sun— AcQDismoK— FnraiKo  or  Jubt— StrmoniroT  or  BrmiiroB  to  Sitstain. 

A  defendant  claimed  a  store-house  and  lot  exempt  from  attachment  as  his  place 
of  business  as  a  oommission  merchant.  Held,  that  proof  that  he  had  a  license  to  do 
business  all  over  the  state,  but  remained  at  home,  and  usually  kept  thehouseopen, 
was  not  nffioient  to  show  that  the  house  was  not  necessary  to  such  business,  so  as 
to  warrant  setting  aside  a  verdipt  for  defendant,  on  the  gnmnd  that  it  wasoontrary 
to  the  evidenoe. 
8.  Samb— Bow  Lost— DoiKQ  Businbbs  Without  LioBNen. 

Proof  that  defendant  had  not  paid  the  county  and  city  tax,  and  obtained  a  lloenae 
as  required  by  law,  as  oommission  merchant,  would  not  subject  his  homestead  to 
forced  sale  for  oanying  on  an  illegal  business.  The  business  was  legitimate,  and  Ow 
failure  to  pay  the  tax  only  was  pesaL 
4  Nbw  Tbul— Nbwlt-Disoovbsbd  Evidbnob— ScTmciBNOT  or  Bvtdbnob. 

A  motion  to  set  aside  a  verdict  and  grant  a  new  trial  on  the  ground  of  newly-dls- 
covered  evidenoe  was  properly  overruled  when  only  supported  by  two  afSdavits, 
one  as  to  matters  purely  hfisrsay,  and  the  other  too  uncertain  and  indeterminate  to 
beraUedon.1 


Appeal  from  district  court.  Falls  ooanty. 

George  H.  tiassaway  brought  suit  on  a  note,  and  sued  out  an  attachment, 
and  had  it  levied  on  a  house  and  lot  belon^ng  to  defendant,  George  W.  White, 
and  claloaed  hj  him  as  a  business  homestead.  Judgment  was  entered  for 
plaintiff  on  the  note,  bat  there  was  a  vc^ct  and  judgment  for  defendant  on 
the  attachment,  and  plaintift  appeals. 

0oodrieh  <t  ClarJtuon,  for  appellant.   lifarUn  A  Dickinson,  for  appellee. 

Gaines,  J.  Appellant  brought  suit  in  the  court  below  against  appellee  on 
ft  promissory  note,  and  caused  an  attachment  to  issue  and  to  be  levied  upon  a 
brick  store-bouse  and  lot  in  Marlin,  which  were  then  the  property  of  appel- 
tee.  The  latter  claimed  the  propfrty  as  his  place  of  business,  and  hence  as  a 
{Hu-t  of  bis  homestead.  In  September,  1884,  appellee  and  one  Pringle,  as 
partners,  were  doing  business  in  the  house  in  controversy,  in  one  room  of 
which  th^  sold  dry  goods,  etc ,  and  in  the  other  kept  a  saloon. '  On  the  20th 
of  that  month  they  made  an  assignment.  The  assignee  took  posseeslon  of 
the  merchandise  and  house,  and  retained  possession  of  the  latter  until  the  as- 
signed property  was  sold.  As  soon  as  one  room  of  the  house  was  clean,  ap- 
pelloe  put  up  a  sign  as  commission  merchant,  and,  as  he  testifies,  began  busi- 
ness as  such  in  the  house.  He  got  a  license  from  the  comptroller,  according 
to  his  testimony  upon  the  trial,  which  authorized  blm  to  do  busing  in  any 
part  of  the  state;  but  did  not  take  out  either  a  county  or  city  license.  His 
commission  business  was  confined  to  some  80  bushels  of  oats  which  he  stored 
in  thebQitdtng,  and  a  very  small  part  of  which  he  sold.  The  testimony  showed 
that  he  usually  came  down  and  opened  up  the  house  during  the  morning,  but 
that  this  was  not  alwvys  done.  The  attachment  was  levied  on  the  14th  day 
of  December  next  after  the  assignment.  The  jury  found  that  the  store-bouse 
and  lot  wen  not  subject  to  the  attachment;  and  ^>pellant  compLiins,  first, 

1  As  to  when  a  new  trial  will  be  granted  on  the  ground  of  aewly-dlBOOVered  evidenoe, 
see  BaUway  Ui.  v.  Wood,  (Tex.)  7  S.  W.  Rep.  87S.  t  ■ 
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that  the  court  erred  In  overruling  the  motfon  for  n  new  trial  because  the  ver- 
dict of  the  jurj  was  contraiy  to  the  evidence  in  this  particular.  In  Sc/ieuber 
V.  Sallow,  64  Tex.  166,  the  principle  is  announced  that  the  mere  failure  of 
the  owner  of  a  business  homestead,  and  the  consequent  cessation  of  the  busi- 
ness in  which  he  fails,  does  not  immediatcdj  subject  the  property  to  forced 
sale;  and  it  is  said  in  the  opinion  that  "a  reasonable  tlmeoaght  to  be  allowed 
him  to  adapt  himself  to  his  changed  condition,  and  the  property  will  not  be 
subject  to  execution  unless  it  is  clear  that  there  has  been  an  abandonment." 
It  appears  in  this  case  that,  as  soon  as  the  assignee  ceased  to  use  a  part  of  the 
house,  the  appellee  occupied  it  ostensibly  for  the  purpose  of  doing  bosiness; 
but  he  did  virtually  nothing.  Now,  if  it  were  true  that  it  was  necessaiy  that 
the  claimant  of  a  business  homestead  should  actually  succeed  in  getting  cus- 
tom in  order  to  exempt  the  property,  then  it  might  well  be  tti^^  that  there 
was  no  exemption  in  this  case.  But  we  apprehend  that  such  &  not  the  law. 
A  carpenter  may  acquire  and  open  a  shop,  and.  failing  to  get  custom,  may 
temporarily  seek  employment  in  another  line.  A  physician  or  a  lawyer  may 
purchase  and  establish  an  office,  and  wait  long  for  a  patient  or  client  to  cross 
its  threshold.  Can  it  be  claimed  that,  in  any  of  these  cases,  the  property  (the 
owner  being  the  head  of  family)  would  become  subject  to  forced  sale?  We 
think  not.  So,  in  this  case,  the  appellee,  being  Insolvent,  could  not  buy  and 
sell  on  bis  own  account,  and  could  only  buy  and  sell  for  others.  He  might 
open  his  house  in  good  faith  for  the  purpose  of  doing  a  commission  business; 
and  yet,  for  the  want  of  customers,  do  no  business.  In  such  case  we  think 
the  property  would  clearly  be  exempt  He  testified  substantially  to  these 
facto,  and  there  is  nothing  in  the  testimony  inconsistent  with  them.  If  he 
ever  refused  to  do  any  business  in  bis  proposed  line,  it  is  not  shown  in  the 
statement  of  facts.  The  evidence  introduced  by  appellant  shows  that  appel- 
lee usually  opened  his  house  every  day,  from  which  it  is  to  be  inferred  he  liad 
some  expectation  of  getting  custom.  If  the  jury  believed  a^^llee,  (and  we 
cannot  say  from  the  record  before  us  he  was  not  entitled  to  credit.)  the  ver- 
dict is  correct.  The  policy  of  the  exemption  of  a  business  homeetead  may  l>e 
questioned,  but  its  object  is  apparent.  It  is  allowed,  not  for  the  successful,  but 
for  the  unfortunate.  It  would  be  of  no  avail  to  a  merchant  if  it  ceased  upon 
his  failure  as  a  dealer  in  his  own  wares.  As  long  as  he  is  attempting  in  good 
faith  to  use  it  for  the  purpose  of  business,  it  should  l>e  protected.  When  such 
use  is  definitely  abandoned,  it  is  no  longer  exempt.  It  is  true  that  if  the 
opening  of  the  house  ostensibly  for  business  was  a  mere  pretense,  resorted  to 
for  the  purpose  of  shielding  the  property  from  the  payment  of  debts,  after  the 
appellee  had  made  an  assignment,  and  after  he  had  atMtndoned  the  intention 
of  using  it  as  a  place  of  actual  business.  It  would  have  lost  ito  homestead 
character,  and  would  have  been  subject  to  the  attachment.  But  thequestion 
was  submitted  to  the  jury  by  the  court,  and  their  verdict  must  be  held  con- 
clusive upon  tlie  question.  But  it  is  daimed  that  the  verdict  is  contrary  to 
the  evidence  because  the  house  was  not  adapted  and  necessary  to  the  business 
which  appellee  professed  to  carry  on.  If  it  had  been  shown  that  he  was  en- 
gaged at  this  time  as  a  commercial  traveler,  and  actually  traveling,  and  that 
Uie  house  was  not  necessary  to  such  business,  it  would  not  be  protected  from 
forced  sale.  This  matter  is  not  made  very  clear  from  the  testimony.  It 
seemed  be  had  a  license  to  sell  all  over  the  state;  but  it  is  to  be  inferred  from 
the  evidence  that  he  remained  in  Marlin,  and  usually  kept  the  house  open.  It 
is  probable,  if  he  had  succeeded  in  getting  goods  or  produce  upon  oonsign- 
ment,  (if  such  was  really  his  object,)  that  the  enUre  store-faouse  would  have 
been  needed  for  the  purposes  of  his  business. 

It  is  also  insisted  that,  because  appellee  had  no  license  to  carry  on  thebusi- 
ness  of  commission  merchant,  his  business  was  illegal,  and  that,  therefore, 
the  house  was  not  exempt;  and  we  are  referred  to  the  case  of  Tillman  v. 
Broion,  64  Tex.  IBl,  in  support  of  this  proposition.   In  that  mse  it  was  held 
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that  a  house  which  was  used  ostensibly  for  a  legitimate  occupation,  but  really 
for  the  purpose  of  gaming,  could  not  be  protected  from  forced  sale  as  a  busi- 
ness homestead.  The  business  to  be  carried  on  must  be  a  lawful  business. 
But  it  hy  no  means  foUows  that,  because  a  man  may  violate  the  law  bj  carry- 
ing on  a  legitimate  occupation  without  paying  the  tax,  he  thereby  snbiects  the 
bouse  where  It  is  carried  on  to  forced  sale.  The  business  remains  a  lawful 
<aie;  it  is  the  failure  to  pay  the  tax  that  is  penal.  We  cannotassent  to  adoo- 
trine  which  would  subject  every  business  homestead  in  the  state  to  forced  sale 
as  soon  as  the  owner  n^lected  to  pay  his  occupation  tax. 

It  is  furUier  insisted  that  the  charge  given  by  the  court  Is  erroneous,  and 
that  the  instructicms  asked  by  the  app^ant*  and  refused  by  the  court,  should 
have  been  given.  We  Uiink.  however,  that  the  charge  of  the  court  dearly 
presented  the  vital  issue  in  the  case;  thai,  is  to  say,  whether  q>pellee  was  at- 
tnnpting  in  good  foith  to  do  business  in  the  house  in  controversy,  or  whethw 
his  coDdu^  was  a  mexe  pretense  to  protect  the  property  from  the  claims  of 
creditors.  Neither  tiie  assignment  upon  the  charge,  nor  the  proposition  under 
it,  points  out  in  what  respect  the  Instructions  asked  differs  from  these  given 
the  coart;  and  upon  careful  examination  we  think  them  substantially' the 
same. 

There  was  a  supplements!  moUon  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  and  it  Is  complained  that  there  was  error  in  overruling 
this  motion.  But  we  find  that  the  newly-discovered  evidence  (the  object  of 
which  was  to  show  that  appellee  did  not  have  the  oats  for  sale  on  commis- 
sion, as  he  testifled)  is  not  necessarily  inconsistent  with  his  testimony.  It  is 
to  be  Infored  from  the  affidavit  itself  that  the  affiant  Aldrldge  did  not  carry 
the  oats  to  ^ipellee  In  person,  but  sent  them  by  his  son.  He  deposes  that  he 
understood  from  his  son  that  he  told  appellee  to  sell  the  oats,  but  that  appel- 
lee was  to  make  no  charge.  Appellee  did  not  expressly  testify  that  he  was  to 
make  any  charge,  though  such  may  be  the  ImpUcaUon  from  his  evidence.  It 
does  not  appear  why  the  affidavit  of  the  son  was  not  filed,  or  whether  his  tes- 
timony could  have  been  obtained  upon  another  trial  or  not.  The  testimony 
of  Aldridge  as  to  what  his  son  UM  him  is  hearsay,  and  could  not  be  admitted 
in  evidence.  A  new  trial  certainly  will  not  be  granted  on  account  of  the  dis- 
ooveiy  of  inadmissiUe  evidence.  As  to  the  affidavit  of  Barton  it  Is  too  inde- 
terminate to  justify  the  granting  of  a  new  trial.  He  deposes  tliat  the  Armr- 
atrong  mentioned  by  appellee  u  the  party  to  whom  he  sold  part  of  the  oats 
had  moved  away  from  the  county  in  1883,  and  that,  as  far  as  witness  ever 
heud,  was  not  seen  in  or  about  Marlin  afterwards.  Could  not  Armstrong 
have  come  back  temporarily  without  witness  having  heard  of  it?  How  does 
the  witness  know  that  the  Armstrong  about  whom  be  deposes  is  the  same 
person  testified  about  by  appellee?  The  record  shows  that  appellee  names  bim 
simply  as  "  Armstrong, "  and  states  no  other  facts  by  which  the  person  he 
meant  can  be  identified.  A  new  trial  should  not  be  granted  for  such  testi- 
mony as  that  deposed  to  by  Barton. 

The  controlling  question  in  this  case  was  peculiiirly  within  the  province  of 
the  jury,  and,  they  having  deteimined  it  upon  sufficient  evidence,  the  judg- 
ment should  not  bd  disturbed .  There  being  no  error  in  the  proceedings  of  the 
court  below,  the  judgment  is  affirmed. 


Houston  &  T.  C.  By.  Go.  v.  Boozer. 

(Supreme  Court  of  Texcu.  April  30, 1888.) 

1.  JUnjtoAD  CoKPAinBS— Injubum  to  Fbbsonb  on  Tbacx— Contbibutobt  Nbouosnob. 
In  an  action  for  damases  against  a  railroad  oompany  for  luJurieB  sustained  by 
pjffintKf,  an  intent,  whUe  ormsing  dsfendanVs  track  at  a  path  over  It,  used  tlie 
public  gen«rally,  where  the  evuenoe,  though  oonflicting,  showed  that  there  was 
no  lookout  <m  the  train,  and  that  no  waming  was  given  cn  Ita  q^proaoh,  a  vwdlofc 
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UTEdnat  defendftat  wlU  not  be  set  aside,  as  it  was  for  tbe  Jury  to  say,  under  the  ev- 
idence, whether  plaintiff  contributed  to  the  injury,  and  whether  defendant  did  not 
use  that  care  which,  under  the  circumstances,  should  have  been  used.^ 

ft.  DAKA.OBB— BiBABtTRB  OF,  FOR  PBBSONAI.  IXJUBIES— AcnOH  BT  IlTFATIT. 

Though  for  injuries  inflicted  upon  a  minor  by  the  nogliffence  of  a  railroad  com- 
pany, resulting  in  diminished  cai»citT  to  earn  a  Uvelihooa,  he  is  not  entitled  to  ro- 
oover  during  minority,  as  the  prooeeoB  would  belong  to  his  parent,  a  ch«^  not  so 
onalifled  Is  not  reversible  error  where  the  verdict  was  not  ezoesslTe,  nor  a  proper 
diarge  asked  by  defendant. 

Appeal  from  district  court,  Qrayson  cotmtj. 

Action  by  John  H.  Boozer,  a  minor,  by  his  next  friend,  against  the  Hous- 
ton &  Texas  Central  Bailway  Company,  for  negligently  injuring  plaintlfE. 
Defendant  appeals. 

K.  De  Armond,  for  appellant    W.  W.  WUklnt  and  Woods  A  CtmrUnff- 

ham,  for  appellee. 

Statton,  C.  J.  This  action  was  brought  by  appellee,  through  his  next 
friend,  to  recover  damages  Cor  an  injury  alleged  to  have  been  caused  by  the 
negligence  of  the  employes  of  the  appellant.  At  the  time  of  the  injury,  tbe 
appellee  was  a  child  in  his  tenth  year,  and  he  was  injured  while  attempting 
to  cross  the  railway  track.  The  first  assignment  of  error  is  as  follows:  "The 
court  erred  In  the  flfth  paragraph  of  its  charge  to  the  jury,  wherein  it  is  stated 
by  the  court  to  the  jury  that,  in  estimating  tbe  amount  of  damages  that  plain- 
tiff might  recover,  the  jury  might  consider  plaintiff's  diminished  capacity,  if 
any,  to  labor  and  earn  a  livelihood;  for  the  following  reason;  The  plaintiff  is 
a  minor.  The  evidence  shows  that  be  was  living  with  his  mother  at  the  time 
of  the  injury,  and  still  is.  She  is  therefore  entitled  to  his  earnings  during 
minority.  That  his  father  is  dead,  and  that  his  mother  has  now  a  suit  pend- 
ing against  defendant  for  damages  occasioned  plaintiff  from  the  same  acci- 
dent." The  part  of  the  charge  complained  of,  considered  with  relation  to  an 
adult  seeking  to  recover  for  an  injury  to  himself,  would  be  strictly  correct, 
but  in  the  case  in  which  it  was  given  the  court  should  have  limited  tbe  lia- 
bility for  damages  resulting  from  diminished  capacity  to  labor,  caused  by  the 
Injury,  to  the  period  after  tbe  appellee's  majority;  for  until  that  period  was 
reached  the  appellee  would  nut  be  entitled  to  the  proceeds  of  his  own  labor, 
and  would  not  be  entitled  to  damagf^s  on  account  of  his  diminished  capacity. 
We  are  of  the  opinion,  however,  that  we  would  not  be  authorized  to  reverse 
the  judgment  on  account  of  this  charge,  even  If  it  was  not  the  duty  of  the 
appellant  to  have  asked  a  proper  charge  in  this  respect,  for  there  is  no  com- 
plaint made  that  the  verdict  of  the  jury  was  excessive.  The  only  effect  the 
charge  could  liave  had  would  have  been  to  cause  an  excessive  venlict,  and  It 
in  no  way  had  a  bearing  on  the  question  whether  the  appellant  wag  liable  at 
all  under  the  facts. 

The  controversy  in  the  lower  codrt.  and  here,  I0  as  to  whether,  under  the 
facte,  the  appellant  is  liable  at  all.  The  appellee  was  injured  white  attempt- 
ing to  cross  the  track  at  a  path  leading  from  the  thiokly-poputated  part  of  the 
dty  of  Denison  to  houses  on  the  opposite  side  of  the  railway,  which  seems  to 
have  been  frequently  used  by  many  people  for  a  considerable  period  wlthont 
objection.  In  such  a  case,  as  siUd  by  the  supreme  court  of  Pennsylvania:  **If 
an  owner  of  property  has  been  accustomed  to  allow  to  others  a  permissive  use 
at  it,  such  as  tends  to  produce  a  confident  belief  that  the  use  will  ncA  be  ob- 
jected to,  and  therefore  to  act  on  the  belief  accordingly,  he  must  be  held  to 
exercise  his  rights,  in  view  of  the  ciicumstanoes,  so  as  to  not  mislead  others 
to  tb^r  injury  without  a  proper  warning  of  Ids  intention  to  recall  the  per- 
mission."  Whether,  in  view  of  the  facts  attending  tbe  use  of  the  path,  the 

^As  to  the  respective  duties  of  the  traveler  and  railroad  companies  at  oroBslngs,  see 
SohilUng  V.  BaUroad  Ca,  (Wis.)  87  N.  W.  Rea.  ^4,  and  note;  BiOlroad  Co.  v.  Sdraa- 
ter,  (^.)  7  B.  W.  Bep.  874,  and  note. 
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rnllway  company  used  that  care  which  it  ought  to  have  used  to  guard  pei^ 
80DB  from  injury,  whs  a  question  for  the  jury,  and  there  was  evidence  tend- 
ing to  show  that  no  lookout  ahead  of  the  train  was  exercised,  though  upon 
this  point  there  was  a  oonQict  of  evidence;  but  that  there  was  any  warning 
given  of  the  ai^roach  of  the  traiUt  other  than  such  as  would  result  from  its 
movement,  is  not  claimed.  Although  it  might  not  be  the  statutory  duty  of  a 
railway  company,  at  such  a  place,  to  give  the  signals  of  an  approaching  train 
as  is  nquired  at  a  public  crossing,  yet  the  failure  to  do  bo  might  be  negli- 
gence.  The  engineer  stated  that  he  was  looldng  ahead,  and  that  he  did  not 
see  the  boy  at  all,  but  from  the  other  evidence  in  the  case  the  jury  may  have 
cume  to  the  conclusion  that  his  statement  was  not  troe.  The  degree  of  care 
tliat  should  be  uued  must  be  proportioned  to  the  nature  of  the  act  performed, 
the  place  where  performed,  and  the  extent  of  danger  and  injury  likely  to  re- 
sult from  a  failure  to  use  due  prudence  and  care  in  avoidance  of  injury  to 
otliers.  We  cannot  say,  under  the  evidence  in  this  case,  that  the  employes  of 
the  appellant  used  that  care  which  the  law  requires. 

This  cause  was  before  this  court  at  a  former  term,  when  a  judgment  in  fa- 
vor of  the  appellee  was  set  aside  on  the  ground  that  it  appeared  from  the  evi- 
dence that  the  injury  resulted  from  the  contributory  nt^ligence  of  the  appel- 
lee. Another  jury  has  passed  on  the  case,  under  evidence  tending  to  relieve 
the  appellee  from  the  charge  of  contributoi^  negligence,  which  was  not  before 
the  jury  on  the  former  trial.  As  the  case  now  stands,  were  the  appellee  an 
adult,  it  seems  to  us  the  verdict  should  be  set  aside;  bnt  we  cannot  say  that 
the  same  degree  of  care  should  he  exacted  of  a  boy  of  the  appellee's  age  as 
must  be  of  an  adult.  Whether  he  used  that  care  in  attempting  to  cross  the 
track,  and  in  ascertaining  the  danger  that  attended  his  act,  incumbent  on  one 
of  his  age,  was  a  question  submitted  to  the  jury  by  a  charge  which,  on  this 
point,  rad  all  others  bearing  on  the  question  of  the  liability  of  the  appellant 
at  all.  was  as  favorable  to  the  appellant,  and  as  exacting  on  the  appellee,  as 
the  facte  would  have  warranted.  Two  juries  have  passed  upon  the  facta; 
twice  have  judges  of  the  district  court  refused  to  grant  new  trials;  the  ap- 
pellee was  of  tender  years;  there  was  evidence  from  which  the  jury  might 
find  that  the  employes  of  the  appellant  did  not  use  that  care  which,  under  ttie 
ctrcumstances,  should  haveheen  used;  and  the  jury  were  in  position  tode* 
termine  whether  the  acts  of  the  appellee  were,  in  une  of  his  age,  the  exercise 
of  such  care  as  such  a  person  should  exercise.  The  rules  by  which  this  court 
is  neocssariiy  governed  In  setting  aside  verdicts  on  the  ground  that  they  are 
contrary  to  the  evidence  have  been  too  often  announced  now  to  require  repe- 
tition. We  cannot  see  our  way  clear  to  the  granting  of  such  relief  in  this 
«aM,  Mid  the  Judgment  must  be  affirmed.  It  is  so  ordered. 


Clabk  et  al.  v.  Qille3SPIi;  et  al. 
{Supreme  Court  of  IVcnu.  AprU  20, 1888.) 

AJUiomrtviT — Of  Cbosb  ra  Action — VAUDrry  akd  Evfbct — Norrca  to  Debtob. 

Where  mosey  Is  dne  oa  a  bulldia?  contract,  and  the  oontractor  verbally  asalgHB 
pert  of  bi«  olalm  to  a  material-man  for  valuable  oonalderation,  and  notice  of  the  as- 
si^nua^t  is  given  to  the  owner  of  the  bailding,  the  assignee  acquires  a  ri^t  to 
and  interest  m  the  fund  remainli^  In  the  owner's  hands  due  the  oontraotor,  which 
Is  valid  against  a  lien  subsequent  established  thereon  by  stetntoiy  proceedings. 

Appeal  fnan  district  court,  Tarrant  county;  B.  E.  Beckhah,  Judge. 

Suit  by  Clark  &  Clark  against  A.  Brownlee,  Smith  &  Jarvis,  W.  F.  Lake, 
O.  W.  Oillespiflt  and  G.  H.  Bintleman,  claiming  a  right  to  funds  in  the  hands 
of  Smith  A  Jarvis  on  which  Gillespie  daimed  a  lien.  Browne  bad  erected 
a  bulMing  for  Smith  &  Jarvis,  and  assigned  money  owing  btm  from  them  to 
plaintiffs  before  Gillespie's  lien  was  established.  Judgment  for  defendants. 
Plaintiffs  tippeal. 
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Ball  di  MaCart,  for  appellants.   ffunUr  A  Stewart,  for  appellees. 

Walker.  J.  This  is  a  contest  between  materiiil-men  over  a  balance  in 
the  hands  of  Smith  A  Jarvis,  for  whom  one  Brownlee  built  a  house.  Gilles- 
pie brought  suit.  January  29,  1885.  to  subject  the  balance  to  his  debt  alleged 
to  have  been  established  December  17,  1884,  against  the  funds  remaining  in 
the  hands  of  the  owners  of  the  house.  March  9,  Clark  &  Clark,  who  held  an 
account  for  materials,  etc.,  brought  suit  against  Smith  &  Jarvis,  and  against 
Brownlee  principal,  and  Lake,  Bintleman,  and  Gillespie  sureties,  un  a  bond 
to  Smith  &  Jarvis,  with  conditions  protecting  them  in  the  fulfillment  of  the 
building  contract,  and  for  repayment  of  all  money  they  might  pay  on  account 
of  labor  done  or  materials  furnished,  and  which  the  ooutractor  might  fail  to 
pay,  etc.  Glark  &  Clark  asked  a  decree  postponing  Gillespie  to  their  claim. 
The  two  suits  were  oonsolidated.  The  findings  of  facts  by  the  court  are  aa 
follows,  (it  appeared  in  the  pleading9  tliat  the  house  had  been  completed  ac- 
cording to  contract:)  Firai,  that  the  contract  and  bond  mentioned  in  p^ition 
of  Clark  &  Clark,  was  executed  as  allied  by  the  parties  as  alleged.  Second, 
t^at,  on  or  about  the  1st  of  December,  the  defendant  A.  Brownlee  requested  the 
defendants  Smith  &  Jarvis  to  pay  to  Clark  &  Clark  the  sum  of  dl*010.  being 
amount  then  owing  by  s^d  Brownlee  to  said  Clark  A  Clark  for  material  fur- 
nished said  Brownlee,  and  need  in  construction  of  the  buildings  ctf  deifeodanta 
Smith  &  Jarvis.  and  that  at  Uiat  time  said  Smitii  ft  Jarvia  had  in  their  lianda 
the  sum  of  ftStOOO  of  tbe  sum  to  be  paid  by  them  under  their  contract  with 
said  Brownlee;  that,  at  the  time,  there  was  owing  by  said  Brownlee.  on  ac- 
count of  said  buildings,  more  than  tbe  sam  in  the  hands  of  Smith  A  Jarvia; 
that  said  Brownlee  verbally  transferred  to  said  Clark  A  Oark  that  amount  of 
Vba  sum  owing  by  Smith  A  Jarvis,  and  instrnotfld  said  Clark  A  Clark  to  draw 
apon said  Smith  A  Jarvis  for  the  sum;  tliaton  tbe  16th  of  December,  1884, 
said  dark  A  Clark  drew  upon  said  Smith  A  Jarvis  for  said  sum,  and  their 
draft  was  presented  to  Smith  A  Jarvia  on  the  17th  of  Dee«nber*  1884*  be- 
ton  the  plalntifE  Gillespie  had  served  ^ith  A  Jarvis  with  notice  of  his  ac- 
count verified  under  tbe  statute,  ud  that  Smith  A  Jarvis  refused  to  aooept 
the  draft  of  Clark  A  Clark;  that  there  was  no  written  assignment  by  Brown- 
lee of  any  claims  to  said  fund  to  said  Clark  A  Clark.  Third,  that  on  the 
17th  of  December,  1884,  the  plaintiff  O.  W  GUlesple.  a  dealw  in  lumber,  held 
an  account  agiUnst  defendant  Brownlee  for  the  sum  of  •1|S58.67  for  materials 
furnished  in  the  construction  of  said  building  of  ^ith  A  Jarvis,  and  on  aaid 
17th  day  of  December,  1884.  (and  after  the  presentation  to  Smith  A  Jarvis  of 
the  draft  Clark  A  Clark,)  presented  to  Smith  A  Jarvis  an  attested  account, 
as  provided  in  the  sb^ute,  and  thereby  fixed  the  liability  of  said  Smith  A  Jar- 
vis for  payment  of  the  funds  then  in  their  hands,  and  that  there  was  then  un- 
paid by  Smith  A  Jarvis  on  said  contract  the  sum  of  81,118.90,  and  that  sub- 
sequently the  plaintifts  Chvk  A  Clark  presented  to  Smith  &  Jarvia  their  ac- 
count for  material  furnished  said  Brownlee,  attested  as  required  by  the  statute 
to  fix  the  liability  of  said  Smith  &  Jarvis  upon  the  funds  in  their  hands,  and 
on  the  7th  day  of  January,  1885,  obtained  a  Judgibent  in  the  county  court 
against  defendant  Brownlee  for  thesumof  ^1,000.  Fourth,  that,  at  the  time 
Gillespie  served  said  Smith  A  Jarvis  with  an  attested  account,  he  had  notice  of 
the  fact  that  aaid  Brownlee  was  indebted  to  said  Clark  A  Glark  for  material 
furnished  for  said  buildings. 

Under  the  mechanic's  lien  law  as  it  existed  at  the  time  of  these  proceed- 
ings, the  subcontractor  or  material-man  could  only  stop  the  payment  of  what- 
ever money  due  or  to  become  due  upon  the  contract  remained  under  control  of 
the  owner  of  the  bouse.  The  statutory  notice  and  filing  of  the  account  only 
stopped  payment  of  such  balance.  The  proceedings  did  not  affect  the  property 
further  than  necessary  to  secure  payment  of  Uie  funds  held  up  by  the  notice. 
The  facts  found  Iqr  the  court— that  tbe  oontractor  had  verbally  transferred  to 
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said  Chak  &  Clark  that  amount  (their  claim)  of  the  aom  owing  bj  Smith  & 
JarrlB,  of  which  Brownlee,  the  eontraotor,  had  notice,  It  Mng  a  just  debt — 
would  have  the  effect  of  withdrawing  that  sum  from  the  farther  control  of 
Smith  ft  Jarvla.  In  Uarria  Co.  v.  Campbells  63  Tex.  27.  in  a  well-considered 
case,  and  uponathoroagh  review  of  the  auttaoritlea.  it  is  held  "that  anaasign- 
ment  of  a  part  of  a  chose  in  action  for  a  valaable  conaideriition  la  good  in  eq- 
uity, and  that  it  may  be  made  by  a  direct  transfer,  or  by  an  order  drawn  npon 
a  particular  fund also  that  such  assignee  of  part  of  a  debt  "  acqulree  a  tight 
of  action  In  equity  against  the  debtor,  and  not  only  a  lien  upon  the  fund,  but 
a  property  in  the  fund  Itself. **  It  was  also  held  thai  such  assignment  and 
ttw  rights  of  the  assignee  were  not  affected  by  subsequent  proceedings  under 
the  Diechanic|B  lien  law.  Theee  principles  are  decisive  of  this  case.  There 
Is  no  inhibition  against  sadt  transfer  bj  parol  contnct.  HoUison  v.  ifop«, 
18  Tex.  452.  The  parol  transfer  by  Brownlee  to  Clarli  &  Otark.  with  notice 
to  Smith  &  Jarvis,  was  valid,  as  well  .against  the  owners  of  the  house  as 
against  all  sabsequent  liens  dxed  upon  the  property.  The  decree  below  should 
have  been  that  Clark  A  Clark  be  si^sfted  out  of  the  fund ;  the  balance,  if  any, 
to  be  paid  to  CHllesple.  We  have  been  cited  to  many  cases  holding  that  at 
law  no  action  lies  against  a  drawee  without  acceptance,  and  that  an  ordinary 
check  does  not  operate  as  a  transfer  of  the  sum  named  in  it,  or  appropriate  it 
before  acceptance.  In  this  case  the  fact  of  the  transfer  of  the  named  part  of 
the  fund  is  ascertained  by  the  finding  of  the  court.  The  views  taken  of  the 
righfB  of  Clark  &  Clark  to  priority  in  the  fund  renders  it  useless  to  pass  upon 
the  legal  effect  of  the  bond  given  by  Brownlee  and  his  sureties.  There  is  no 
statement  of  facts.   We  act  upon  the  findings  by  the  court. 

The  judgment  below  wUL  be  reversed,  and  rendered  In  aceordanoe  with  Oils 
(^dnion. 


MoOdtohon  «.  Datk  0t  dl. 

(Supreme  Court  of  Texas.   April  34, 1888.) 

pABrmBaHir— Sii'B  of  tnnrrmvu.  Partner's  Iktebkst— Liabilitt  roR  Firm  Dkbts, 
On  BheriiTB  side  of  the  undiTided  Interest  of  a  partner  in  firm  property  for  bis 
IndtvldtMl  del>t,  it  is  the  duty  of  the  porchaser  to  see  that  there  are  oo  nnsatisfled 
partnership  debts,  as  be  Boqoires  only  such  Interest  In  the  property  as  wotdd  re- 
main In  the  execution  defendant  after  their  satisfaction.^ 

Commissioners'  decision.   Aj^eal  from  district  court.  Tarrant  county. 

This  suit  was  originally  brought  In  the  district  court  of  Wichita  county,  by 
W.  A.  McCutchon  against  Davis,  and  the  other  defendants  aa  sureties,  on 
his  <^cial  bond  as  sh«:lil,  ior  damages  sustained  by  reason  of  the  unlawful 
seizure  of  plaintiff's  nndlvlded  one*half  Interest  in  a  stock  of  merchandise  in 
said  county,  to  which  process  plaintiff  was  not  a  party.  By  consent,  the 
cause  was  transferred  to  the  dbtrict  court  of  Tarrant  coun^,  and  from  a 
judgment  in  fitvor  of  the  defendants,  phtintlfl  appeals. 

wrajf  A  Stanietft  lor  ^peUants.   Chat,  FnU  Tvektr,  for  appellees. 

AoxEB,  J.  Appellant  purchased  an  undivided  half  interest  In  a  stoek  ot 
mnrobandlse  belonging  to  M.  M.  Morris  ft  Co.,  at  sheriff's  sale  under  execn- 
Hon  against  Morris  individually,  and  went  Into  possession  with  Lipscomb,  the 
partner  of  Morris.  Lipscomb  made  no  objection  to  the  seizure  and  sale  by 
the  sheriff  of  Monrls'  half  Interest.  Immediately  tliereafter  the  entire  sto^ 
of  merchandise  was  levied  upon  and  taken  possession  of  by  the  shenfl  under 
writs  of  attadinient  in  favor  of  partnership  creditors  against  the  Arm  of 
MoiTls  4s  Go.  The  entire  stock  of  merohandiae  was  sold  by  the  sheriff  under 
OTder  <a  court,  and  the  prooeeda  lacked  something  of  satlafying  the  debts 


1  Bee  note  at  end  of  case. 
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for  whieh  attachiDeiit  had  been  sned  out  against  the  pattnenbip.  ThiB  Bait 
was  brought  by  appellant  against  appellee  DatIb,  and  the  sureties  on  his  offi- 
cial bond  as  sheriff,  to  recover  damages  for  the  wrongful  seizure  and  convei> 
sion  of  his  half  interest  In  the  merchandise.  Appellant  contends  that  be  ac- 
quired title  to  Morris'  half  Interest  by  his  purchase  at  the  sale  under  execution 
against  Morris  individually,  and  that  the  Morris  interest  in  the  goods  was 
not  afterwards  liable  to  sale  for  payment  of  debts  due  by  Morris  &  Go.  The 
trial  court  held  that,  by  his  purchase  of  Morris'  interest,  he  became  substi- 
tuted only  to  the  rights  and  interest  of  Morris  In  the  firm  property,  and  that 
the  goods  were  subject  to  seizure  nnder  the  writ^  of  attachment,  and  accord- 
ingly gave  judgment  for  defendants.  In  this  we  think  the  court  did  not  err. 
In  purchasing  partnership  property  at  afaeriff's  sale  under  execution  against 
an  individual  member  of  the  partnership,  it  is  the  duty  of  the' purchaser  to 
see  that  there  are  no  unsatisfied  partnership  debts;  for  by  his  purchase  he  ac- 
quires only  the  interest  in  the  property  which  would  remain  to  the  defendant 
in  execution  after  payment  of  all  partnerahip  debts,  and  his  indebtedness  to 
the  otlier  partners  on  account  of  the  partnership  business.  Pars.  Partn.  865; 
Story,  Fartn.  g§  261,  262.  This  is  the  controlling  question  in  the  case,  and 
the  only  one  presented  which  we  think  demands  consideration. 

Finding  no  error  in  the  record  requiring  reversal,  we  are  of  i^inlon  that 
the  judgmoit  of  the  court  below  should  be  affirmed. 

Statton,  C.  J.  The  report  of  the  commission  of  ^peals  examined,  their 
opinion  adopted,  and  the  judgment  affirmed. 

NOTB. 

Pabtnsbship  Pbopbbtt,  Indadiug  realty,  belong*  to  the  partnerahip  nntil  after  the 
settlement  of  all  partoership  aooouBts.  The  inmridual  oopartnen  nave  no  sevoraL 
TlKhtB  in  any  part  thereof ;  tbey  own  the  residue  remaining  alter  such  setU«nent,  Cb^ 

V.  Freeman,  6  Sup.  Ct.  Rep.  9U;  Paige  v.  Falga,  (Iowa,)  83  N.  W.  iLep.  860;  Sherley 
V.  ThomassoD,  (Ky.)  1  S.  w.  Kep.  631,  and  note ;  asd,  for  the  purposes  of  such  settle, 
ment,  real  property  is  treated  as  personal  estate,  Clay  v.  Freeman,  6  Sup.  Ct  Rep.  9&4 : 
Allen  V.  Wftbrow,  8  Sup.  Ct.  Rep.  517;  Manufacturing  Co.  v.  Hoyt,  29  Fed,  Bep.  421: 
Paige  V.  Paige,  ^owa,)  S3  K.  W.  Elep.  800;  MaUory  v.  Russell,  Id.  108;  King  v.  Reming- 
ton, (Minn.)  29  N.  W.  Bep.  853,  and  note;  and  pivtaership  creditors  have  a  prior  Hen 
thereon,  Paige  v.  Faltre,  supra;  Johnson's  Appeal,  (Pa.)  B  AtL  Rep.  86,  and  note.  Each 

Sirtoer  has  a  Uen  thereon  for  all  advanoes.   Hoobs  v.  McLean,  6  Sup.  Ct.  Bep.  870; 
lay  V.  Freeman,  Id.  064;  Taylor  v.  Parmer,  (Dl.)  4  N.  E.  Rep.  870. 
On  the  death  of  ooe  partner,  the  survivors  are  entitled  to  all  assets  of  the  firm,  and 
to  settle  up  the  business.  Appeal  of  Sliipe,  (Fa. }  6  AtL  Rep.  lOfi ;  MoKay  v.  Joy,  (C^) 
9  Pac  Rep.  MD,  and  11  PaoRep.  839. 

As  to  the  respective  rtghts  of  the  surviving  partners,  and  the  execntors  or  adminis- 
trators of  deceased  partners,  see  ChltteDden  v.Witbeo)^  (lUiih.)  U  N.  W.  Bep.  6W; 
Bealev.Beale,  (IlL)SN.E.fiap.e6. 


SZCKKU  St  Oi.  O.  EEPS. 

(Supreme  Court  of  Texeu.  April  M,  1888.) 

1.  POBLIO  LAKD — ^LDai.TIOV  OT  CSBTinCATB— JUDGMalTT  OV  AVFiaHAlTOB— PAILUBB  OW 

JuDQB  TO  Sion. 

A  survey  was  made,  recorded,  and  returned  to  tbe  general  land-ofBoe,  tooeUker 
with  the  certificate  autliorizing  It,  and  rejected  by  the  Board  created  by  act  1858, 
(Fasch.  Dig.  art.  873  et  sea.)  On  appeal  to  the  district  court  it  was  declared  valid, 
out  the  judge  omitted  to  indorse  his  approval  on  the  certificate,  as  required  hy  the 
same  act,  so  that  no  patent  could  issue  thereon.  Held,  that  Qen.  Laws  Tex.  1871, 
p.  61,  (Fasch.  Dig.  70t»9;  Bev.  St.  Tex.  art.  8931.)  providing  that  patents  should  iseae 
on  surveys  made  under  valid  certificates  on  file  la  the  generaliand-ftffioe,  removed 
thatobstade. 

3.  Saitb— BusonoN  of  Locawon— Appbai>— Notioe  to  Bobsbquekt  Qraittm. 

Where  a  location  nnder  a  land-grant  certificate  was  rejected  by  ccHnmissioners 
acting  UDder  act  of  1858,  (Pasch.  Dig.  art.  873.)  and  dur^  tne  pendens  of  an  appeal 
from  such  rejection,  under  the  same  act,  defendant's  grantor  located  on  the  same 
land,  taking  the  obanees  of  his  title  being  superior  to  plaintifrs,  defendant  is  charge- 

Digiiized  by  Google 


Tex.] 


nCULB  r.  BFFB. 


125 


aUe  with  oonatroottTa  natim  tliatjilaliitifl  wm  egulteUe  owner  u  agalnit  the 
itate.  ood  cannot  complain  that  by  Rev.  St,  Tex.  an.  8981,  oertain  defects  prevent, 
fug  toe  issuanoe  to  plaintiff  of  a  patent  were  removed. 
8.  Samb — Second  Location  on  Same  Laitd — Notice  ov  FomoB  Looatioit— Ivnocist 

PURCHABXa. 

Whefealooatlon  fa*d  been  madannder  a  valid  oertifloate,  and  defendant's  grantor 
located  on  the  uune  land,  believing  the  flrst  location  to  be  invalid,  bat  having  oon- 
Btmctlve  notice  to  the  contrary,  in  the  absence  of  proof  that  defendant  paid  u  val- 
uable consideration,  his  claim  as  innocent  purchaser  cannot  be  considered. 
4,  Same — Location  of  OsBTincATB — Abandonment. 

Where  plaintiff's  grantors  had  obtained  a  laud-grant  oertifloate  In  1867,  made  lo> 
cation  thereunder,  and  endeavored  to  procure  a  patent  until  suit  in  1878,  against  de> 
fendant,  whose  grantor  had  located  on  the  same  land  in  1863,  defendant  cannot 
maintain  title  on  the  ground  of  abandonment  of  plBlntlfl>s  claim. 
8L  LnnTATioH  aw  AcnoKS— Exoiptiohs— Wae  Psriod. 

Whsra  plaintUTa  mnton  had  looated  nnder  aoertlfloatein  1867,  and  defaiida&t*s 
grantor  bad  oMiUnea  patent  to  the  same  land  in  1808,  an  notion  brought  by 
In  1878  is  not  barred     the  lO-years  statute  of  limitaUons,  as  all  statute*  of  Umit*- 
tlon  were  suspended  from  the  commencement  of  the  olvll  war  until  March  80, 1870. 
ft.  Vbkdob  and  Vbkdbb— IsBimriCATioi?  or  Laud— Fmrnrao  or  Cocbt. 

Where  field-notes  in  a  bond  for  title  did  not  definitely  oorer  the  land  oonvejed, 
bnt  it  ^ipeared  that  grantor  had  no  other  land  in  the  same  county  on  a  oertain 
creek,  aiu.  the  Borveyor  on  trial  Identified  the  land  as  described  by  calls,  and  the 
court  based  its  finding,  as  to  the  Identity  of  the  land,  on  other  evidence,  an  objec- 
tion to  such  evidence  and  finding,  without  pointing  out  the  reasons,  will  not  be  con- 
sidered. 

Commissionen*  dedBion.  Appeal  from  district  court,  OolHn  ooan^. 

Action  for  the  possession  of  a  tract  of  land,  brought  by  Martin  £pps  against 
U.  J.  F.  ^kela  and  others.  From  a  judgment  a^nst  them,  defendants  ap- 
peal. 

Morgan  A  Qihbt,  for  appellants.  Throektnorton  <fi  Sroton,  for  appellee. 

CoiiABD,  J.  The  principal  qUGstions  lnv(dved  in  this  suit  are  whether 
the  location  of  the  Ck>leman  White  certiBcate  Is  valid,  whether  patent  can  issue 
thereon,  and  whether  it  has  priority  over  the  location  made  for  M.  D.  Bullion, 
assignee  of  J.  B.  Worrall.  On  the  18th  day  of  August,  1856,  the  county 
court  of  Denton  county  issued  to  Coleman  White  a  certificate  for  320  acres  of 
land  aa  a  colonist  of  Peter's  colony.  White  transferred  the  certificate  to 
Clayton  Bogers,  and  Bogers  transferred  one-half  of  the  same  to  U.  C.  Epps. 
£pps,  being  the  owner,  on  the  10th  day  of  February,  1857,  located  his  half  of 
the  certificate  on  the  160  aores  in  controversy;  Rogers  having  looated  his  half 
of  the  certificate,  in  Denton  counfy,  on  the  26th  of  November,  1856.  The 
Burvc7  for  B.  C.  £pps  was  duly  recorded  in  the  Collin  land-distriot  on  the  17th 
day  of  H&rch,  1857.  The  ceitifloate,  with  the  Epps  field<notea,  were  returned 
to  and  filed  in  the  general  land-oflBoe,  September  2. 1857.  Afterwwds,  In 
1858,  the  certificate  wasi  rejected  by  the  traveling  land  board  of  Peter's  colony, 
created  by  act  of  the  legislature  the  4th  d«y  of  February,  1858,  (Fasob.  Dig. 
art.  872  el  m}.*)  and  suit  was  instituted  in  thedistriiA  court  of  Collin  county, 
on  the  90th  day  of  August,  1858,  by  Coleman  White,  to  ascertain  and  establish 
the  validity  ot  the  cerUfioate,  as  provided  by  the  act  in  case  of  rejection  of  a 
eertlfloate  hy  the  beard.  On  the  21st  day  of  March,  1860,  the  district  court 
rendered  Judgment  api»oving  the  oertifleate,  and  declaring  it  v^id.  A  cer^ 
ttfied  cof^  1^  the  decree,  made  by  the  clerk,  was  filed  in  the  general  land-«flBce, 
AprU  2,  1860.  Ou  the  17th  day  of  August,  1860,  K.  C.  Epps  wUbdtew  the 
ooUflcate  from  the  general  land-offlce  to  have  it  approved  by  indorsement  of 
the  Jodge  who  tried  the  case,  as  required  by  the  act  of  1858.  From  some 
cause  the  oertifleate  was  not  so  iqiptoved  1^  the  judge.  It  was  again,  on  the 
tftb  day  of  September,  1867,  sent  frcnn  t^e  g^eral  land-offlce  to  Coleman 
White,  to  beapproved  by  the  judge.  Between  the  dates  17th  of  August.  I860, 
and  tiie  9Ui  of  September,  1867,  the  certificate  had  evi^tly  been  r^rned 
to  the  land-olBcCt— St  what  time  does  not  appear.   The  certificate  was  then 
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approved  by  tfae  judge  at  th«  time  presiding,  but  not  by  the  same  judge  who 
tried  the  validity  of  the  certiScate.  After  such  approval  the  certiflcate  waa 
lost,  and  a  duplicate  issued  to  Coleman  White,  after  proof  of  loss,  on  the  27th 
day  of  October,  1869,  and  filed  same  day  in  the  land-office.  The  duplicate  and 
field-notes  have  remained  on  file  in  the  land-offloe  ^ver  sinca  On  February 
2,  1863.  Bullion,  assignee  of  the  Worrall  certificate  No.  18.145,  located  on  the 
same  land  covered  by  the  K.  C.  Epps  location,  and  procured  patent  to  himself 
as  assignee  the  6th  day  of  March,  1863.  Appellant  Mrs.  Sickels  owns  the  Bull- 
ion title.  Martin  £pps,  the  appellee,  owns  the  title  under  the  White  certifi- 
cate. Which  of  these  locations  shall  prevail?  It  is  insisted  by  the  appellant 
that  the  location  by  virtue  of  the  White  certificate  cannot  be  recognieed,  be- 
cause, notwittutanding  the  decree  of  the  district  court  o£  Collin  county  estab- 
lishing it  as  a  genuine  certificate,  it  was  not  approved  by  the  judge,  and  be- 
cause ihere  was  no  certificate  of  the  judgment  by  the  clerk  as  required  by  law. 
The  act  of  1858  fPasch.  Dig.  art.  884)  provides  that,  **  upon  the  rendition  of  judg- 
ment in  favor  of  plaintiff  in  any  such  cause,  and  no  appeal  being  taken  therein 
on  the  part  of  the  state,  the  judge  tiying  the  same  sliall  approve  the  certificate, 
and  the  clerk  of  the  court  shall  attach  thereto  a  certificate  of  such  judgment 
under  his  olflcial  seal,  and,  on  payment  by  plaintiff  of  all  ooato  of  such  suit, 
the  clerk  shall  deliver  to  him  such  approved  and  certified  certificate,  and  shall 
thereupon  immediately  report  the  same  to  the  commissioner  of  the  general  land- 
office,  particularly  describing  the  certificate  by  number,  date,  to  whom  issued, 
and  quantity  of  land. "  It  is  also  provided  by  the  seventh  section  ot  the  act, 
"that  the  commissioner  of  tbe  general  land-office  is  hereby  prohibited  from 
patenting  upon  any  land  oertiflcate  issued  by  the  county  courts  of  Feter^s  col- 
ony since  the  1st  day  of  February,  1855,  unless  the  same  shall  have  been  ai>- 
proved  and  reported  by  the  board  of  commissioners  herein  created,  or  sbtm 
have  been  declared  valid  by  the  district  court,  approved  by  the  judge,  and  re- 
ported by  the  clerk  as  hneln  provided  for.**  When  this  case  was  before  the 
oourt  upon  a  former  appeal,  it  was  correctly  decided  that  the  jadgmeat  of  the 
district  court  was  oouclaslve  as  to  the  validity  of  the  certificate;  that  It  was 
properly  issued,  and  was  valid  from  tAe  beginning.  Such  being  the  case,  the 
originfd  location  mnat  have  been  by  virtue  of  a  genuine  and  valid  certificate, 
and  conferred  upon  tfae  locator  the  equitable  title  to  the  land.  The  only  diffl- 
oulfy  in  the  way  of  obtaining  the  l^u  title  was  the  Inhibitloa  to  the  oommis- 
sioner  to  issue  patents  without  the  approval  of  the  jndge  trying  the  case  in- 
dorsed on  the  certificate;  (but  Oib  clerk  having  forwarded  to  the  land-ofilce  a 
certified  copy  of  the  judgment  it  was  a  sutwtantial  compliance  with  his  du^.) 
The  difficulty  in  the  way  of  obtaining  patent  upon  the  Epps  location  was  re- 
moved by  statute,  April  25,  1871.  See  Qen.  Laws  1871,  p.  61;  Pasch.  Dig. 
7089;  Rev.  ^t.  art  ^1.  That  act  provides  **that  all  sorv^  prc^rly  made 
by  virtue  of  a  genuine  or  valid  land  ontifirate,  which  surveys,  togetbo-  with 
the  oertiflcate  by  virtue  of  which  tbey  were  made,  have  been  returned  and  are 
now  on  file  in  tiie  general  land-office,  and  not  in  conflict  with  any  other  valid 
kmd  claim,  shall  be  deemed  valid;  and  the  commissioner  of  the  general  land- 
office  is  hereby  authorized  and  required  to  Issne  patents  for  the  same."  Fat- 
oit  oould  have  issued  on  the  Epps  location  at  any  time  after  the  act  of  1871. 

During  the  time,  the  Epps  survey  under  the  White  eertiflcate  stood  as  an 
equitable  right  to  the  land ;  and  while  the  law  of  ISSS  was  still  In  force,  pro- 
hibiting the  commissioner  from  Issuing  patent.  Bullion,  in  186S,  located  on 
the  land  by  virtue  of  the  Worrall  certificate,  and  procured  a  patent  Uiereon. 
The  land  bad  been  previonsly  appropriated  by  a  genuine  certificate,  aud  of 
this  appn^nriation  Bullion  and  all  the  world  were  bound  to  take  notice.  The 
file  in  the  land-office  showed  that  the  certificate  had  been  rejected,  but  the  law 
authorized  suit  to  establish  its  genuineness.  We  think,  under  these  ciioamr< 
stances.  Bullion  was  bound  to  inquire  and  ascertain  whether  suit  bad  been 
brought,  and  what  the  result  of  the  suit  was.  The  existence  of  the  law  per- 
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mltting  the  suit  to  be  broaght  to  nviae  the  acticm  of  the  board,  the  fact  tlmk 
the  action  the  board  was  not  fiiuU.  put  Bullion  npon  inquiir.  Such  inquiry 
aa  any  inrndent  man  would  have  made  under  the  oironiDatanoes  would  liare 
led  to  Uw  truth  that  the  certificate  waa  genuine,  notwithstanding  Its  rejec- 
tion, and  that  Epps  had  the  equitable  titte  to  the  land  against  the  state.  If 
the  lowOT  court  was  correct  in  his  conclusion  that  a  certifled  copy  of  the  judg- 
ment was  filed  in  the  land*offloe  April  2,  1860,  it.  being  an  anshive  «i  the 
office,  would  have  been  notice  to  other  locators.  But.  be  that  as  it  nwy,  the 
location  by  Epps  was  notice  to  all  the  world  that  the  land  was  appropriated, 
{Wylie  V.  Wynne,  26  Tex.  44;  HolUngnoorth  t.  Holahouaeth  17  Tex.  44.) 
and  Bnllton  was  bound  to  know  whether  the  ceniflcato  had  been  established 
by  suit  under  ti»  law  authorizing  it.  Bullion  took  chances  on  his  location 
being  aupurior  to  that  of  Epps,  relying  upon  his  judgment  that,  because  there 
waa  no  approval  of  the  certlflcate  on  Bie  in  the  land-office,  no  right  had  been 
acquired  by  its  location.  Epps  at  that  time  had  the  equitable  title  against  the 
state  to  the  land  located,  and  Bullion,  having  constructive  notice  of  the  fact, 
cannot  oompiain  that  the  state,  after  his  location,  took  away  the  prohibition 
of  patent  on  the  Epps  location.  The  equities  ot  Epps*  location  were  good 
against  Bullion.  The  duplicate  oertiOeato  took  the  plaee  of  the  originiU  by 
<^»ration  of  law,  and  bad  the  aame  ^teet  as  the  otlglniU.  Bee  opinion  in 
this  case  on  former  appeal. 

The  court  below  found  that  "the  fleld-notea  in  the  bond  fortitle  from  B.  0. 
Epps  to  Harvill,  and  from  Harvill  to  Martin  Eppe.  do  not  definitely  cover  the 
land,  but  it  was  proven  that  R.  G.  Epps  had  no  other  land  on  the  west  side  of 
White  Bock  creek,  in  Collin  county,  except  the  land  in  controversy,  and  said 
bond  recites  that  the  land  Is  a  tract  of  160  acres  on  the  west  side  of  White 
Bock  creek,  in  Collin  county."  Having  examined  the  evidence  of  the  sur- 
veyor, we  are  of  opinion  it  sustains  the  finding  of  the  court.  From  the  rec- 
ord before  us,  there  being  no  field-notes  or  pli%  of  the  anrronnding  surveys, 
we  are  unable  to  say  the  conclusion  of  the  surveyor  is  incorrect.  He  identi- 
flea  the  land  in  suit  as  the  land  described  in  the  bond,  by  calls ;  and.  the  court 
having  found  accordingly,  we  cannot  set  the  finding  aside.  Froni  the  finding 
of  the  court  it  appears  he  did  not  rely  upon  the  evidence  objected  to.  It  had 
no  application  save  to  identify  the  laod  aa  the  land  sold  by  Epps'  bond.  The 
case  being  tried  by  the  judge,  and  his  findings  sliowiug  ttiat  bis  conclusion  as 
to  identity  of  the  land  was  based  upon  other  facts,  render  the  error,  if  any, 
harmless.  Neither  the  bill  of  exceptions  nor  the  assignment  of  error  states 
the  grounds  of  the  objections  to  the  questions  or  answers,  nor  was  plaintiff 
required  to  state  the  purposes  for  which  the  evidence  was  offered.  It  may  be 
the  questions  were  objected  to  because  they  were  leading;  it  may  be  because 
it  was  an  attempt  to  prove  a  sale  of  land  by  parol,  or  to  identify  the  land  in 
the  Epps  bond,  Kot  being  advised  by  the  bill  of  exceptions  as  to  what  the 
grounds  <^  objection  were,  or  the  purposes  for  which  the  evidence  waa  offered, 
we  must  Ignore  the  ot^eotions.  Howard  v.  KoppsrU  5  S.  W.  B^.  627. 
(I>ecember5. 1887.} 

It  was  not  proved  that  J.  W.  Haynes  pidd  the  9400  recit«d  aa  the  consider- 
ation  in  bis  deed  from  Bullion  to  the  land;  nor  was  there  any  proof  that  Mrs. 
Haynes  (afterwards  Mrs.  Sickels)  paid  any  consideration,  as  recited  In  the 
deed  to  her  by  J.  W.  Haynes.  The  absence  of  such  proof  dispenses  with  any 
discussion  as  to  the  question  of  innocent  purchasers.  The  proof  of  payment 
of  a  valuable  consideration  by  other  evidence  than  the  recital  In  a  deed  is  in- 
diapenaable  to  show  an  innocent  purchaser. 

The  question  as  to  abandonment  by  tbe  plaintiff  of  the  location  under 
which  he  claimed  was  one  of  fact,  and  was  decided  by  the  trial  judge  ad- 
versely to  appellant  upon  sufficient  evidence  to  support  the  finding.  K.  0. 
Epps  located  the  certificate  on  the  10th  day  of  February,  1857;  had  the  field- 
notes  recorded  the  17th  day  of  March.  1857,  in  the  office  of  dist^ct  surveyor. 
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and  filed  certificate  and  fleld-notes  In  the  land-offloe,  September  2, 1857.  The 
certificate  was  rejected  hy  the  iand  board  in  1858.  Au^st  80, 1853,  salt  was 
filed  in  district  court  to  revise  the  action  of  the  board.  The  judgment  of  the 
court  thereon  was  rendered  ou  the  21st  day  of  March,  1860.  On  the  17th  of 
August,  1860.  Epps  withdrew  the  certificate  from  the  land-offlce  to  have  It 
approved  by  the  judge.  August  8,  1860.  he  applied  for  patent  by  letter  to 
the  commissioner,  sUting  the  certificate  had  been  approved  by  the  jodgo. 
April  8,  1863,  he  (Gpps)  again  applied  to  the  commissioner,  again  aaked  for 
patent;  stating  he  had  forwarded  decree  concerning  the  same,  inclosing  to  the 
commissioner  two  dollars  for  p^nt  tee.  March  15, 1867,  he  again  wr<^  to 
the  commissioner  to  sand  him  the  certificate  to  have  it  approved  by  the  judges 
August  25, 1867,  Coleman  White  applied  for  certificate  to  have  it  approved  by 
tlie  judge.  It  was  approved,  and  then  lost  by  Rogers,  who  proved  loss,  and 
duplicate  was  issued  by  the  commissioner,  October  29, 1869,  who  Qled  same 
with  the  original  file  for  Epps  same  day.  Epps  sold  to  HarviU,  August  28, 
1860,  the  lana  located,  and  Harrill  sold  to  Martin  Epps.  plaintiff,  October  18. 
1863.  Coleman  White  transferred  to  Martin  £ppa  one-half  of  the  certificate, 
July  26,  1870.  and  this  suit  was  filed  by  Martin  Epps.  May  18,  1873.  This  is 
the  evidence  upon  which  the  court  concluded  there  was  no  abandonment  of 
the  location  by  the  plaintiff  and  his  vendors.  His  finding  is  conclusive  of  the 
fact.  Bullion  had  no  right  to  presume  the  White  location  was  abandoned  by 
the  owners  at  the  time  he  located,  on  the  2d  of  February,  186S.  Before  he 
would  be  authorized  to  presupe  anything  about  It,  he  would  have  to  examine 
the  files,  and  to  Itnow  the  facts  of  diligence  or  neglect  on  the  part  of  the 
owners  in  prosecuting  the  claim  to  patent.  The  facts  show  the  parties  were 
intent  upon  obtaining  a  patent,  and  had  not  abandoned  the  claim  at  tbe  time 
of  and  before  his  file. 

Under  the  circumstances  of  this  case,  stale  demand,  if  it  can  be  applied  to 
this  character  of  title  at  all,  about  which  we  withhold  any  opinion,  would  not 
bar  the  action  of  plaintiff.  This  suit  was  brouglit  in  a  very  short  time  after 
the  lapse  of  10  years  from  the  time  patent  issued  to  Bullion.  The  patent  is- 
sued during  the  war,  March  6.  1863.  Statutes  of  limitation  were  suspended 
from  ihat  time  to  the  80ch  of  March,  1870,  as  an  act  of  justice  to  parties  hold- 
ing legal  claims,  from  the  fact  that  the  courts  were  practically  closed  from 
the  cummencement  of  the  war  to  that  time.  Courts,  in  applying  the  doctrine 
of  stale  demand,  cannot  ignore  the  existence  of  that  steUe  of  affaire  in  the 
history  of  the  country  that  called  for  the  suspension  of  limitation  laws.  It 
would  be  illiberal  and  unjust.  Staledemand  in  equitable  proceedings  is  anal* 
<^U8  to  limitation  in  law.  It  is  nothing  but  lapse  of  time  in  both  cases, — 
one  to  bar  an  equitable  right,  and  the  other  a  legal  right.  We  think  it  might 
safely  be  held  that  stale  demand  should  not  run  during  the  time  limitation 
was  suspended,  but  it  is  not  necessary  to  lay  down  such  a  rule  in  this  case. 
Without  further  discussion  of  the  matter,  we  are  satisfled  we  should  hold 
that,  during  the  time  of  actual  war  after  BuIUob'b  patent  iasned,  stale  de- 
mand should  not  apply,  and  that  the  defense  al  stale  demand  cannot  be  bob- 
tained  in  this  case  if  It  were  applicable  to  tbe  case. 

Finding  no  error  in  the  judgment  at  the  court  below,  we  are  of  opinion  it 
ought  to  be  afSrmed. 

Mai,tbib,  J.,  did  not  sit  In  this  case. 

Statton,  C.  J.  The  report  of  the  commlBsion  of  appeate  ezaminedi  ttieir 
opinion  adopted,  and  the  Judgment  affirmed. 
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1.  JvKT— iMFAiTKLiira — Pbbmmptost  CHiixHom— Risht  to  Sdmhoit  TAimnK. 

Under  Bav.  Tax.  aru.  8001-WM,  when  19  Jurors  we  preeaat.  end  their  name* 
tovtt  been  drawn  and  entered  on  the  slips,  the  parties  may  be  required  to  exenrise 
their  peremptmr  challenges,  and  cannot  require  the  entire  panel  w  be  placed  In  the 
box,  KoA  th«r  names  drawn  bj  the  olerk,  nor  that  tailesmen  be  summoned  until  the 
number  Is  rednoed  challenge. 

&  BUUOAB  OOKFAJm^-^AOOUIHrai  AT  CWNmraS—DlITT  TO  ZiOOK  MB  AVFBOACmM 

TuiM. 

Where  one  Is  drMng  m  a  road  parallel  to  a  raOwa^  track,  he  is  not  gnllty  of  neg- 
Mgenoe  In  nrtlooMagOBt  for  approaobing  trains  bef<a»  he  olsoOTers  a  crossing,  b^ 
it  Is  soffioleitt  it,  adier  dtoeonrsnng  the  erosaing,  ha  vmb  ontinary  diUgenoe  to  avoU 
danger.* 


In  an  aeUon  for  personal  Injuries  aaattined  at  a  railway  crossing,  the  oonrt  need 
not  Instruct  that  it  was  plalntUTs  duty  to  looh  and  listen  for  appmaehing  txains, 
but  it  Is  snlllirient  to  charge  that  ha  must  exercise  ordinary  care  to  avoid  danger.* 
4.  Tbui<— iHsnoonov— BxounnHe  AiTBKXATrra  iwnc  Jim. 

An  inatraotiOB  living  the  rale  of  damagea  if  the  jniy  abonold  And  for  platatlfl, 
Jees  not  ao  emphasise  sneh  a  flndlng  as  to  exolnde  from  the  minds  of  the  Jury  the 
alternative  of  finding  for  defendant. 
B.  Bamb—Irstructioks— AcciDBiTTs  AT  Railhoid  Citossivas. 

Where,  In  an  action  for  penonal  injuries  sustained  at  a  railway  crossing,  the 
eooH  instmeted  that,  if  nsuhar  party  was  gnQty  of  n«gllgeno&  the  injory  waa  the 
iBsnlt  of  aootdent,  and  no  recovery  eonld  Ga  had,  the  charge  is  not  prejudidal  to 
defendant 

&  Savx— iNSTKUcnoiTft— Htpothmtioal  Casb— AcamxTs  at  ZUilboid  CBoanixoa. 

Where,  in  an  action  against  a  railway  company  for  personal  Injuries  sustained  at 
a  croasing,  the  oonrt  aubmltted  the  hypothettoai  oosa  of  a  collision  between  the  en> 
gtne  and  plalntUb*  wagon,  and  pUintlffa  testified  that  they  thought  the  eofUw 
struck  the  oxen  drawing  the  wagon,  the  charge  is  not  misleadipg  to  the  prejudioe 
of  defendant. 

7.  Apfbaii— RxTiBW— Habklbsb  Ebbob— IicpsopBR  LAireuAOB  or  CoxmewL. 

Iminroper  language  of  oouneel  when  addressing  the  jurr,  not  objected  to  at  the 
time,  and  not  pr^wbdal  to  the  opposite  party.  Is  no  cause  for  revanal. 

8.  Bau— Wbimr  AMD  BawrmmKot  <w  BvinnoB. 

When  the  evldenoe  la  eonflkting,  a  verdict  wlU  not  be  eat  adde. 

Appeal  from  district  oonrt*  Bosqae  county. 

W,  M.  FUmmotft  for  ^pelbint.  Alexander  ift  Winter  and  8.  S.  Lump- 
Mn,  tot  i^ipellees. 

GAmis,  J.  This  is  an  action  brought  In  the  court  below  by  James  S. 
Greenlee  and  his  wife,  Lou  M.  Greenlee,  to  recover  damages  for  a  persoDHl 
injury  to  the  wife,  alleged  to  have  occurred  by  reason  of  the  negligence  of  the 
d^endant  cinnpany.  Tbe  appellees  were  traveling  nlong  a  public  road  in  an 
ox  wagon,  and  arriving  at  the  road  of  defendant  where  it  Is  crossed  by  a  high- 
way, and  Uie  beads  of  the  oxen  reaching  tbe  track  of  the  ndlroad  just  as  an 
engine  drawing  a  train  of  cars  swept  past,  tlie  oxen  were  frightmed  by  the 
locomotive,  and,  sheering  to  tbe  right,  overturned  the  wagon,  and  Inflicted 
the  injury  of  which  appellees  complained. 

The  first  question  presented  in  the  brief  of  appellant  is  as  to  the  action  of 
tbe  court  in  impaneling  the  jury.  It  appears  from  the  bill  of  exceptions  that, 
when  the  parties  announced  ready  for  trial,  a  number  of  the  jurors  selected 
for  the  week  had  been  Impaneled  in  another  case,  and  were  then  consider^ 
Ing  their  verdict,  and  that  thereupon  the  court  directed  the  names  of  the  r^ 
maluing  Jurors  to  be  drawn  and  placed  upon  the  slips.  Twelve  namee  hav- 
ing been  drawn  and  entered  upon  tbe  sti|»,  tbe  parties  were  quired  to  ex- 
,«clae  tbelr  peremptory  challengra.  The  counsel  for  defendant  objected  to 
•xarolalDg  Its  right  of  challenge  until  the  entiie  paool  for  the  wedc  had  been 
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placed  in  the  box,  and  thdr  namea  drawn  by  the  clerk.  The  objection  wtm 
overruled.  The  counsel  then  moved  the  court  to  allow  them  to  suspend  their 
challenges  until  a  sufficient  number  of  talesmen  could  be  summoned  to  com- 
plete the  list.  This  whs  reused,  and  the  parties  were  required  to  strike  from 
the  lists  furnished  hy  the  derk  before  other  jurors  were  summoned.  In  the 
action  of  the  court  there  was  no  error.  The  statutes  evidently  contemplated 
that,  when  as  many  as  12  jurors  are  present  for  the  trial  of  causes,  their 
names  must  be  drawn,  and  placed  upon  the  slips,  before  others  are  sum- 
moned. Rev.  6t.  art.  3091.  The  article  cited  provides,  in  sulwtanoe,  that, 
in  cases  in  the  district  court  in  wliich  not  so  many  as  12  names  remain  iu  the 
box,  the  court  shall  direct  the  sherifF  to  summon  a  sufficient  number  of 
qualified  persons  as  it  may  deem  necessary  to  oompletci  the  panel;  thereby 
dearly  implying  that,  if  12  remain,  talesmen  shall  not  be  summoned  until  the 
number  is  reduced  by  challenge.  When  as  many  as  12  are  drawn,  they  are 
then  subject  to  be  challenged  for  cause.  Id.  art.  3092.  If,  by  such  chal- 
lenges, the  number  be  reduced  to  leas  than  12,  then  other  jurors  must  be 
summoned.  Id.  art.  3093.  But  if,  after  the  exercise  of  the  challenges  foe 
cause,  as  many  as  12  remain,  then  "the  parties  sbali  proceed  to  make  their 
peremptory  challenges,  if  they  desire  to  make  any."  Id.  art.  3094.  Such  is 
tlie  meaning  of  the  statute,  htenilly  interpreted;  and  its  obvious  intent  is  to 
prevent  an  unneoeesary  consumption  of  time-  Ajb  long  as  it  is  possible  to 
complete  the  jury  without  resort  to  talesmen,  this  shall  be  done.  Whenever 
the  number  is  less  than  12,  either  when  first  drawn,  or  after  the  cballenges 
for  cause  or  the  peremptory  challenges,  tlien,  and  not  before,  the  court  is  em- 
powered to  order  others  to  be  summoned  by  the  slierifC.  No  reason  is  seen 
why  the  directions  of  the  statute  should  not  be  literally  pursued.  Under 
them  there  le  a  reasonable  assurance  that  every  jaror  obnoxious  to  either 
party  may  be  excluded  from  the  panel,  and  thereby  a  fair  and  impartial  jury 
secured.  The  articles  we  have  dted  from  the  Hevised  Statutes  were  partly, 
if  not  primarily,  intended  to  meet  the  very  contingenciy  which  presented  it- 
self in  this  case,  and  Is  wisely  provided  In  order  to  save  delay  in  the  trial  of 
causes,  when  such  delay  is  not  neoesaary  to  the  due  admintotration  of  justice. 
It  is  to  be  further  remarked  that  the  leading  object  of  our  present  jury  law 
was  to  avoid  the  evils  resnltlng  from  the  sanmoning  of  juries  by  sheriffs, 
and,  in  furtherance  of  that  end,  it  is  framed  with  the  intent  to  secure  Urn 
panel,  when  practicable,  from  the  jurors  seleoted  by  the  corami^miets. 

There  are  several  assignments  of  error  wbidi  complain  of  the  charge  of  the 
court.  The  conrt  submitted  an  instrucUon  to  the  jury  upon  the  hypothetical 
ease  of  a  collision  between  the  engine  of  defendant  and  plaintiffs'  wagon;  and 
it  is  objected  to  the  instruction  that  there  was  no  evidence  of  a  collision,  and 
that  it  Is  therefore  ttroneons.  It  seems  to  us,  however,  Uiat  this  is  quite  an 
immaterial  matter,  and  that,  if  the  assumption  that  there  was  no  evidence  of 
actual  contact  were  weU  founded,  the  charge  could  not  have  misled  the  jury 
to  the  prejudice  of  appellant.  But,  in  point  of  fact,  there  was  evidence  of  a 
collision  between  tlie  engineandthe  oxen  which  drewthew^on.  The  i^aJn- 
ttff  J.  S.  Greenlee  testified  that  he  Uiought  the  engine  struck  the  horns  of  the 
oxen,  and,  in  anotbw  place,  that  his  Impression  was  it  touched  their  legs.  His 
wife's  testimony  was  somewhat  to  the  same  effect.  Neither  of  them  was 
positive  whether  tliere  was  any  actual  contact  or  not.  It  Is  also  complained 
that  the  court  erred  in  chaiving  the  jury  that.  If  neither  patty  was  guilty  of 
negligence,  the  injury  was  the  result  of  an  accident,  and  no  recovery  could  be 
had.  But  it  Is  clear  that  the  defendant  could  not  have  been  prejudiced  by  this 
instruction.  In  refer«ice  to  the  other  assignments  which  rdate  to  the  in- 
structions of  the  court,  we  may  say  generally  that,  In  our  opinion,  the  court's 
charge  correctly  presented  the  law  applicable  to  the  case,  and  to  the  issuek 
made  by  the  pleadings  and  evidence.  Upon  each  phase  of  the  case  the  jwry 
weie  deary  Instructed  that  the  plaintiffs  could  iMt  recover  if  tbey  ftdled  to 
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exereUe  ordinary  owe  toA  prudenoe  In  attempting  to  cross  the  AHroad  tnek. 
It  u  olaimed*  however,  tbat  tbe  charge  was  erroneous,  beeante  the  jury  were 
not  told  that  tbe  i^ntiffs  oonid  not  leoover  if  they  were  n^Ugent  In  not 
watching  for  tlie  train  boAre  thej  discoYored  the  crossing.  But  we  know  of 
no  law  which  makes  it  the  duty  of  travelers  upon  a  highway  which  rans 
panUld  to  a  railroad  trade,  before  cubing  it,  to  look  for  trains  before  they 
approach  the  point  of  danger.  Tbe  court  ctuirged,  in  effect,  that  if  the  plain- 
tiffs, after  they  "ascertained  wliere  the  crossing  was,  or  after,  by  the  use  of  - 
ordioary  diligence,  oould  have  discovered  the  crossing,  f^led  to  exercise  such 
care  to  avoid  the  danger  as  a  prudent  man  would  have  exercised  under  like 
drcnmstanees,"  they  could  not  recover.  The  husband  admitted  in  his  tes- 
timony tbat  he  saw  the  crossing  befwe  he  started  his  wagon  down  the  declivity, 
and  at  a  point  some  50  or  60  feet  from  the  railroad  trHck;  and  testified  that, 
before  attempting  to  cross  over,  he  looked  for  approaching  trains,  but  saw 
none.  Before  this  there  was  no  danger  to  be  encountered,  and  we  are  at  loss 
to  conceive  what  diligence  he  was  called  upon  to  exercise  prior  to  this  time. 
Can  it  be  seriously  contended  tbat  be  shontd  imve  been  on  the  outlook  merely 
because  he  was  moving  parallel  to  tbe  railroad  track?  If  the  court  had  so 
ctiarged,  the  charge  would  have  been  misleading,  and  fatal  to  the  judgment 
if  the  vwdiet  bad  been  against  tbe  plaintiffs. 

It  Is  also  insisted  tbat  tbe  court,  instead  of  charging  generally  tbat  plain- 
tiffs could  not  recover  if  they  failed  to  exercise  ordinary  care  In  approaching 
tbe  crossing,  or  at  least  in  addition  to  such  charge,  should  have  instructed 
tbe  jury  that  it  was  tbe  duty  of  plaintiffs,  aa  they  approached  the  track,  to  took 
and  listen  for  coming  trains.  But  we  think  the  charge  as  to  contributory 
negligence  of  plaintiffs  as  given,  In  general  terms,  sufficient.  According  to 
the  rule  of  decision  in  this  court,  except  in  ease  ot  a  failure  to  perform  a  stat- 
utory duty,  negligence  is  very  rarely  a  question  of  law.  It  is  most  usually  a 
question  of  fact,  tbe  determination  of  which  depends  upon  the  circumstances 
of  each  particular  case.  Baihoay  Co.  v.  Murphpy  46  Tex.  356.  In  tbe  case 
cited  it  was  beM  tbat  an  instruction  to  the  Jury  which  told  them  that  certain 
acts  on  part  of  the  servants  of  tbe  railroad  company  were  negligence  was 
error,  and  is  authority  for  holding  that  a  more  specldc  charge  upon  ue  alleged 
contributory  u^Iigenoe  was  not  required  in  this  case. 

The  tenth  assignmrat  ts  that  "the  court  erred  in  its  last  chiuse  of  its  charge, 
which  excluded  m>m  tbe  minds  of  the  jury  the  alternative  of  finding  for  de- 
fendant by  emphasizing  their  finding  for  tbe  plaintiffs."  Tbe  answer  to  this 
Is  that  tbe  court  did  not.  In  tbe  paragraph  complained  of,  instruct  the  jury  to 
find  for  plaintiffs.  Tbe  Instmctlon  merely  gives  the  rule  of  damages  "If, 
under  the  instructions  j^iven  and  the  evidence,"  th'e  jury  "should  find  for  the 
plaintiffs."  The  twelfth  assignment  of  error  does  not  specify  the  particular 
special  charges,  the  rofuaal  m  which  la  ocHuplalned,  and  la  too  gmeral-to  be 
considered. 

An  exception  was  taken  to  the  language  of  one  of  the  counsel  for  plaintUKs 
used  Inclosing  argument  to  the  jniy.  Thelangnage  was  notobjected  to  when 
uttered,  and  the  judge  states  in  the  bill  of  exceptions  tbat  his  attenthm  was 
engrossed,  at  the  time,  in  the  preparation  of  his  charge,  and  that  he  only 
beard  one  of  the  remarks  of  which  complaint  la  ipade,  and  that  this  he  promptly 
checked.  Without  passing  upon  the  question  whether  the  language  is  of  such 
a  character  as  wonld  require  a  revenal  under  any  circomstances,  we  will  say 
that  tbe  remains  were  not  so  plainly  prejudicial  to  defendant  as  to  demand 
that  the  verdict  be  set  aside.  In  the  absence  of  an  objection  by  Its  oounael  at 
tbe  time.tbe  words  were  spoken. 

Is  referenoe  to  the  assignments  which.  In  ^eet,  submit  that  the  verdict  ot 
the  jury  Is  contruy  tothe  law  and  the  evidence,  it  Is  snfBdentto  say  tbat  the 
testimony  was  contllcting,  and  that,  therefore,  the  verdict  should  not  be  dis- 
turbed.  If  the  jury  believed  tlie  tostUuony  of  tba  {daintiffs.  th<^-souLd  not 
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hvn  eooM  to  aii7»  other  proper  oondoslon.  The  lut  assignmont,  that  "the 
oourt  erred  In  overruling  defendant's  motten  for  a  new  trial,  and  In  refusing 
a  nowfaial,''i8  insufficient,  because  too  geneml.  It  is  presumed  that  It  merely 
Intended  to  show  that  the  questions  mised  by  the  prior  asalgnmeatB  w«e 
preeented  to  the  oourt  bdow  on  the  motion  for  a  new  trial. 

There  is  DO  eixor  Intbeproceedingsof  the  court  bdow,  and  the  Jndgmeot 
is  affirmed.  • 

NOTB. 

Ri2UM}AD  Cbossihos— DOTT  ov  Tratklsb  TO  LooK  AJfV  IdRaw.  It  !■  the  duty  of  a 

Srson  aboat  to  orow  a  rallrosd  trsok  to  make  a  TigUant  use  of  bis  seases,  aa  tar  aa 
Bra  Is  an  opportnnity,  In  order  to  aaoertaln  If  there  Is  a  pment  danMr  in  oroaainf. 
Railway  Co.  t.  Adams,  (Ean.)  0  Pao.  Rep.  529:  Starry  y.  Railroad  Co.,  (Iowa,)  1  N.  W. 
Rep.  eoS:  Abbott  y.  Railway  Co.,  (Minn.)  18  N.  W.  Rep.  986;  Clark  y.  Railvray  Co.. 
(Kml)  li  Fao. Bm. IM;  Railroad  Co.  t.  Davis,  (Kan.)  Ifl  Pao.  Bm.  78:  Donohve  v.  RaU- 
way  Co.,  Qio.y¥S.  W.  Rep.  iMi  Mynninff  t.  BaUioad  Co..  (lOetaJ  tt  V.  W.  Bep.  147; 
Harris  t.  tUdlrosd  Ca,  (Htnn.)  88  H.  W.ltep.  13:  Fwuisylyaala  Co.  MarShalC  (DL) 
ION.  E.  Hep.  390;  Glascock  y.  RaUroad  Co.,  (Cal.)  U  Fac.  Rep.  518;  Ytmng  y.  Ballwar 
Co.,  (N.  Y.)  UK.  E.  Rep.  484.  A  fallnnto Ustenor k>ok,  wbenl^  taUug  thia preoan- 
tion  the  Ininry  might  haye  been  ayoided,  is  neffligenoa  taat  will  bar  a  reooyeiT,  not- 
wittistandinff  the  ne^igenoe  of  the  tallroad  company  in  faillog  to  giye  signal  ooutrib- 
nted  to  the  mjnry.  Railway  Co.  y.  Adams,  ^an.)  supra;  Sohofleld  v.  JEUUway  Co.,  ft 
Fed.  Rei^^^;  Holland  y.  RaUroad  Co.,  18  Fed.  Rep.  MS;  Hynning  v.  Railroad  Co., 
iupro.  The  diligence  required  of  the  trayeler  in  aaoartidnlag  the  approatA  of  a  tiain 
to  a  tilghway  cxosiing  must  be  greater  acoordlngly  aa  the  peoollar  loctdity  and  the  dr- 
oomstanoes  of  the  case  seem  to  require  greater  oautlon.  Iforris  y.  Railroad  Co.,98  Fed. 
Bep.  22.  The  fact  that  the  approach  of  a  railroad  to  a  highway  is  obstmoted  from  ylew 
inmoess  upon  trayelers  by  the  highway  special  oare  to  ay<M  ecdUsions.  Haas  y.  Ridl- 
mad  Oa,  (Uloh.)  UN.  W.  Rep.  216;  Sohaeferty.  Railroad  Co.,  amm,)  17  S.  W.  Rep.  888; 
Boma  T.  Rolllng-MiU  Co.,  (Wis,)  10 N.  W.  Rep.  880;  Penoe y.BaUfoad Co.,  (Iowa,)  Id. 
788.  Where  a  crossing  is  piarticularly  dangerous,  and  requires  eztraordinaiy  effort  to 
asoertaln  whether  It  is  safe  to  attempt  to  cross,  one  familiar  with  the  looallty  and  the 
danger  santoanding  it  must  use  oare  proportioned  to  the  prot>able  danger.  Railroad 
Co.  T.  Batler,  (Ind.)  S  N.  B.  Rep.  188:  ICerkle  t.  RaUroad  Co.,  (N.  J.)  9  AO.  Rep.  680; 
Se^eldy.BaUwayCo.;(WiB.)85N.  W.Rep.278.  When  the  driyer  of  a  team  brought 
hte  horses  to  a  walk,  but  did  not  stop  ana  leaye  his  wagon,  and  go  forward  where  he 
ooold  see  a  train  obstructed  by  oars  Btaodingou  a  side  track,  held  not  to  be  oontrlbntory 
ncfi^igenoe.  Kelly  y.  Railway  Oo^  (ICinn.)  11  K.  W.  Bep.  67 ;  Gaggenheini  y.  RaUway 
<  Co.,  niitdL)  88  N.  W.  Rep.  181.  Where  the  approach  to  a  arouing  was  obatracted,  and 
the  luaintiirs  attention  was  reauired  in  one  alrecUon,  held,  under  the  oiroomstanoes, 
lie  was  notnegllgent  for  ftlliiw  to  look  In  ttie  opposite  direotion  fnan  which  a  train  yraa 
T^^lywproaohinAwillioat  dnal,  Lod^t.  Railway  Co.,  OUnn.) 

18b7w.  li^65t  Where  one  knows  the  dangeroos  oondition  <tf  a  erasstag.  uutt  the 
approach  of  a  tr^n  would  be  obstructed  to  both  sight  and  sound,  and  also  knew,  or 
had  reason  to  know,  that  a  tr^n  Is  due,  It  Is  his  duty  to  both  look  and  listen,  and,  If  need 
be,  to  stop  fortttatporposa.  Tnelnr  r.  Duncan,  9  Fed.  Rep.  887,  But  there  may  be  cir- 
eomstenoes  which  will  excuse  the  trayeler  from  taldng  the  usually  neoessarypreoantkm. 
(tf  ktoking  and  listening.  RsUioad  Co.  r.  Bsdges,  Ond.)  7  N.  B.  B^  801;  Abbott  y. 
Bailway  Co.,  tupra. 

See,  also,  respecting  oontrlbntory  negligence  in  crossing  a  railroad  track,  Kelly  t. 
'  Railroad  Co.,  (Fa.)  8  AtL  Rep.  858;  Puiinton  y.  Railroad  Co.,  (Me.)  7  AU.  Rep.  707,  and 
note;  Chase  y.  RaUroad  Co.,  (Me.)  $  AtL  Rep.  771,  and  note:  Shern  t.  RaUroad  Co.^ 
(N.  T.)  10  N.  K.  Rep.  128:  Cooper  y.  RaUway  Co.,  (Mioh.188  N.  W.  Rep.  806;  Slatery. 
Railway  Co.,  (Iowa,)  88  H.  W.  Rep.  384:  RaUway  Co.  y.  Henry,  (KanO  14  Fac.  Rep.  1; 
Olasoodc  y.  RsJlroad  Co^  (CaL)  Id.  818:  Woodard  t.  RaUroad  Co.,  CS.  Y.)  18  B.  Rep. 
484;  Nosier  y.  RaUw^  Co.,  (Iowa,)  84H.  W..Rep.  860;  Yanoy  t.  BaUw^y  Co.,  (Mo.)  6 

aw.Baguass. 

QtriKN  «.  SsWEiX. 
(Suprtm*  Court  of  At^umMOB.  ^pwU  T,  1888L) 

1.  PATmMT— WUT  COKSTITDTM— FaILOBB  TO  PUAB  8aM)VP. 

bt  an  aotion  for  the  balance  due  on  the  pnrobase  money  of  certain  notes  purchased 
'  of  plaintifPs  agent  by  defendant,  who,  IgnoraQt  of  the  fact  of  the  agency,  had  paid 
for  them  in  part,  and  had  claimed  a  debt  due  him  from  such  agent  as  payment  of 
the  residue.- not,  boweyer,  pleading  saoh  claim  as  a  set-off,  the  court  InBtrooted  the 
Juiy  tliat  if  they  And  that  defendant  puroliased  the  notes  of  plaintiff's  agen^aad 
paid  for  them,  not  knowing  the  fact  of  the  agency,  defendant  is  not  liable,  field, 
that  such  instruction  Is  erroneous  as  leading  the  jury  to  Iwlieye  that  the  debt  duo 

''endaii ~ 


defendant  oould  quorate  ss  part  payment  of  defendant's  debt  to  pMjitUI. 
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Xtl«  DO  defense  to  an  action  of  deM  that  defendant  had  supUed  a  debt  due  him 
from  plaintiff  to  extinguish  the  debt  sued  on,  and  had  so  Inionned  plaintiff;  moh 
oonnteivdebt  not  being  pleaded  aa  a  aet-off. 

Appeal  from  circuit  court.  Jjigan  county;  John  S.  tjirrLsi  Judge. 

ActioD  by  Uartitia  Quinn  againat  James  Sewell  to  recover  a  balance  due 
oo  the  pordiaae  of  certain  notes.  Defendant  bought  tlfe  notes  of  S.  M.  Quinn, 
jdaintiff's  husbaod.  who*  unknown  to  defendant,  was  acting  aa  plalntifT's 
agent  in  the  transaction.  Sewell  paid  for  tlie  notes  in  part,  and  informed  S. 
H.  Quinn  that  be  should  treat  a  debt  due  bim  from  Quinn  as  payment  of  the 
residue.  Quinn  objected,  staUng  that  he  bad  discharged  such  debt.  Jodg- 
owitt  for  d^eodant,  and  plaintiff  appeals. 

C.  A,  Letoen,  for  appellant.   T.  C.  JJumphreyt  for  j^>pellee. 

CoCKRiLL,  CL  J.  Judgment  In  this  cause  must  be  rcTersed.  The  oonrt 
chaiged  the  Jury  that  if  tbey  found  from  the  evidence  that  *'tbe  defendant, 
Sewell,  purchased  the  notes  from  S.  M.  Quinn,  the  plaintiff's  husband,  and 
paid  the  purchase  money  therefor,  not  knowing  that  he  was  acting  as  agent 
for  the  plaintiff,  the  defendant  was  not  liable. "  This  was  a  correct  enunda- 
tion  of  the  law,  but  it  is  not  applicable  to  the  facts  of  this  case.  There  was 
evidence  tending  to  sliow  that  S.  M.  Quinn  was  indebted  to  Sewell  when  he 
bought  Uie  notes,  and  that  the  latter  undertook  to  adjust  the  matter  by  stat- 
ing an  account.  In  which  be  charged  himself  with  the  purchase  price  of  the 
notes,  and  took  credit  for  the  amount  which  he  claimed  S.  M.  Quinn  owed 
him.  Tbve  was  no  agreement  on  the  part  of  either  of  the  Quinns  that  this 
should  be  done.  No  allusion  was  made  to  the  Quinn  indebtedness  in  the  cor- 
respondence between  the  parties  until  Sewell  bad  received  the  notes  in  pursu- 
ance of  the  terms  of  the  sale.  Then  he  wrote  S.  M.  Quinn  about  It  for  the 
first  time,  saying  he  had  "tx^en  the  privilege  of  paying"  himself  what  was 
due  bim  by  deducting  the  amount  from  tlie*purchaae  money  he  had  agreed  to 
pay  for  the  notes.  At  ttie  same  time  lie  rendered  a  statement  of  tlie  account, 
as  before  stated,  showing  also  some  other  items  which  it  is  not  material  to 
mention  in  this  connection,  and  inclosed  a  post-ottice  money  order  payable  to 
the  plaintiff  for  the  balance  struck.  The  money  order  was  retained  by  the 
Quinns;  but  the  husband  replied  to  Sewell,  without  unusual  delay,  refusing 
to  accede  to  his  mode  of  payment,  asserting  that  he  had  discharged  the  debt 
mentioned  in  SeweU's  statement,  and  demanded  the  residue  of  the  purcbaise 
price.  This  suit  by  Mrs.  Quinn  followed.  Kow,  there  1b  nothing  in  this  that 
tends  to  prove  more  than  a  partial  payment;  but  that  was  credited,  and  tbe 
object  of  thissuit  was  to  recover  tbe  iialance.  Unless  with  Quinn's  consent, 
Sewell  could  not  extinguish  any  part  of  tbe  demand  against  himself  by  apply- 
ing Quinn's  indebtedness  to  him  as  a  credit  on  it.  liill  v  Auatin,  19  Ark. 
2^.  Our  law,  unmoved,  does  not  operate  to  extinguish  cross-demands  even 
when  the  indebtedness  is  undisputed.  Tliei-e  was  nothing,  therefore,  upon 
which  to  base  the  instruction  about  Sewell's  payment  of  the  demand.  The 
jury  doubtless  understood  from  tbe  charge  that  they  were  warranted  in  con- 
cluding that  Sewell's  naode  of  stating  the  account  was,  in  effect,  payment. 
But  that  condusion  could  not  be  justified.  If  Sewell  desired  to  base  a  defense 
upon  the  fact  that  S.  M.  Quinn  was  indebted  to  him  at  the  time  he  made  the 
purchase,  be  should  have  pleaded  tbe  indebtedness  as  a  set-off.  It  is  familiar 
law  that  when  a  principal  intrusts  tbe  possession  of  his  goods  with  an  agent, 
and  one  deals  witli  the  agent  as  the  principal,  without  knowledge  of  tbe  agency, 
he  may  set  off  any  claim  he  has  against  tbe  agent,  before  he  is  undeceived,  la 
answer  to  the  demand  of  the  principal.  Whart.  Ag.  §g  405,  466;  Ewetl'a 
Evans,  Ag.  *997  et  aeq.;  2  Kent,  Comm.  682;  George  v.  Clagett,  2  Smith, 
Lead.  Cas.  pt.  1,  *11S,  and  notes;  Heed  v.  McHrop,  44  Ark.  348.  The  doc- 
trine rests  upon  the  ground  that  the  principal  who  has  permitted  an  agent  to 
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deal  with  his  goods  as  his  own  must  not  0DI7  take  the  contract  as  the  agent 
made  it,  but  is  Tlrtuallj  estopped  from  alleging  that  the  agent  la  not  the  plain- 
tiff In  hla  [the  principal's]  suit,  when  he  adopta  the  contract.  Smith,  Lead. 
Cas.  supra,  123.  The  set-off  must  be  pleaded  just  as  if  the  suit  were  in  the 
name  of  the  apparmt  owner  at  the  time  of  the  sale;  that  is,  the  agent.  The 
question  of  the  agent's  indebtedness  Is  then  a  fact  for  the  jury  to  determine. 
But,  when  the  indebtedness  is  proved,  the  purchaser  cannot  have  the  benefit 
of  it  against  the  principal,  if  he  knew,  or  by  the  use  of  due  diligence  might 
have  known,  of  tlie  agency.  Now,  if  we  should  treat  the  allegations  of  the 
answer  as  amended  io  conform  to  the  proof,  and  so  regard  it  as  pleading  a 
8^.off;  the  fatal  error  in  the  charge,  of  withdrawing  from  the  jury  the  con- 
sideration of  the  fact  whether  Quinn  was  indel>ted  to  Seweli,  would  remain. 

The  error  was  not  cured  by  any  part  uf  the  charge.  Bemand  the  cause  for  a 
newtrlaL 


St.  Lonu,  I.  M.  &  S.  By.  Co.  «.  Weaklt  et  ai* 
iSu/preme  Court  of  ArkaTuaa.  Agxil  14, 1888.) 

1.  Cabbisbs— Or  Goods— CoNNBCtiKO  Lihbb— Rights  attd  LiASiLrnsB. 

A  railroad  which  takes  freight  from  another  r^lroad  for  transportation  over  Its 
line,  In  accordanoe  with  an  agreement  between  the  Utter  road  and  the  oonsignor, 
beoomee  liable  to  the  oonmiguor  for  failure  to  perform  the  oon tract  so  far  as  its  Une 
1b  ooncenied,  and  ts  entUled  to  the  benefit  of  any  Umltatlon  of  UaUIl^  oont^ned 
therein.' 

2.  Bufa — Livb-Stock  Shipmbitts— ^boliqenci — Burden  of  Fboof. 

When  lire-stock  is  shipped  upon  a  railroad  under  a  contract  limiting  the  oarrier'B 
reaponstbility,  and  by  agreement  the  consignor  travels  on  the  same  train,  and  feeda 
and  takes  charge  of  the  animals  while  In  transit,  the  burden  of  proof  is  on  him,  in 
suit  against  the  company  for  loss  of  any  of  such  animals,  to  show  tliat  the  default 
or  negligence  of  the  company  was  the  cause  of  such  loss. 

8.  Sams— LiHiTiNO  LtAsn,TrT~Mi8TA.int  bt  Cokbionor. 

When  a  railroad  freight  contract,  limiting  the  company's  responsibility  to  that 
of  a  private  carrier  for  hire,  Is  sixned  by  the  parties  in  duplicate,  and  one  copy 
thereof  kept  by  the  consignor,  the  &ct  that  he  signed  it  under  a  mistake  as  to  its 
contents,  not  having  read  or  heard  it  read,  does  not,  in  the  absence  of  fraud  or  im- 
position by  the  company  In  procuring  his  signature  thereto,  relieve  him  from  the 
eflecte  of  the  contract  after  It  has  been  acted  upon  by  both  parties. 

4.  Bau— LnoTiKO  LiABiuTY— Whbr  LiHiTAnoiT  IB  Reasoitablb. 

A  clause  in  a  bill  of  lading  of  live-stock  which  limits  the  carrier's  liability  to  the 
sum  of  |50  foreach  animal  lost,  when  based  upon  reduced  charges  for  theu-  trans- 
portation, is  reasonable,  and  will  be  made  the  measure  of  damages,  although  the 
animal  killwl  was  worth  from  8000  to  8800. 

B.  Bvnnntox— DaauxAnoHB— RbsObscx. 

Is  an  aottcm  against  a  rt^lroad  company  for  the  death  of  a  jack  while  beinf 
shipped  over  its  road,  the  evidence  showea  that  a  tramp,  with  a  stick  in  his  band, 
was  found  in  the  car  with  t^e  Jacks ;  that,  soon  after  \>Ang  removed  from  the  car 
t»r  the  conductor,  he  said,  in  the  latter's  presence:  "If  it  had  not  been  lOr  lopping 
them  moles  over  the  Iwad,  I  would  have  froze.  Afterwards  the  Jack  was  found 
lying  dead  in  the  oar,  with  blood  mnning  out  of  its  month  and  nose.  Held,  that 
tue  declaration  of  tlie  tnunp,  not  being  port  of  the  res  QtsUz,  was  inadmissible  in 
evidenoe. 

Appeal  from  clieult  court.  Nevada  county;  G.  E.  Mitohkll,  Judge, 
.^ition  bj  Weakly  A  Goocb  againat  the  St.  Lonis,  Iron  Mountain  St  South- 
on  Hallway  Compai^.  Judgnnnt  for  plaintiffs,  and  ^>pe(U  defexMlant. 
Dodg»  A  Johniont  for  iq»peUut.  Soott  A  /onw,  fiw  iqqieUeea. 


1  Bespecting  tbe  liability  of  carriers  for  the  negligence  of  oonneoUng  lines,  see  It^- 
way  Co.  T.  Fritchard,  (Oa.)  1.  S.  E.  Rep.  asi,  and  note:  Walliogfora  r.  RaOroad  Co., 
ffl.C.)  2S.  B.  Rep.  19;  Railroad  Co.  v.  Rogws,  (Tex.)  8S.  W.  Rm.SQO;  Asao<^ation  t. 
Wood,  (Miss.)  2  ^uth.  Rep.  76;  Knott  v.  KaUroad  Ca,  {N.  C.)  3  8.  B.  Rep.  735:  RaU- 
road  Co.  t.  Avant,  (6a.)  5  S.  B.  Rep.  78.  ReB{iecting  the  right  of  carriers  to  limit  their 
omnmoD-lsw  liability  Igr  oontraot,  see  Bailroaa  Ca  t.  Thomas,  (Ala.)  8  Sosth.  Bep.  SOB, 
and  note. 
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Battle,  J.  This  is  an  utSon  by  Weakly  ft  Goooh  againrt  the  St.  Lonis, 
Iron  Mountain  A  Soatliani  Ballway  Oompany,  to  recoTer  the  value  of  a  jack 
that  died  while  in  the  oouise  of  transportation  over  defendant's  railwajr.  The 
fiicts,  as  shown  by  the.  testimony,  were  substantially  aa  follows:  On  the  22d 
of  December,  18B4,  plaintiffs  shipped,  at  Nashville.  Tt>Qn.,  by  the  Nsshville* 
Chattanot^  &  St.  Louis  Bail  way,  a  car-load  of  jacks  consigned  to  themselves 
at  Fort  Worth.  Tex.  They  were  to  be  shipped  by  way  of  Jifemphis.  over  the 
Memphis  &  Little  Boek  Railroad  to  Little  Rocb,  and  thence  over  defendant's 
road  to  Texarkana.  A  written  contract  was  entered  into,  whereby  the  Nash- 
ville* Chattanooga  &  BL  Louis  BallwayCompany  agreed  to  transport  the  Jacks 
to  its  freight  station  at  McKenzie,  ready  to  be  delivered  to  the  consignee,  or 
bis  order,  or  to  such  company  or  carrier  whose  line  might  be  considered  a 
part  of  the  route  to  tlie  destination  of  the  stodi: ;  and,  in  oonsidemtion  of  re- 
duced ratee  of  freight,  it  was  agreed  tliat.  If  any  damage  occurred  by  which 
the  carrier  was  liable,  the  amoui^  claimed  should  not  exceed  tSOO  for  each 
jack  injured.  The  stock,  in  charge  of  Gouch,  one  of  the  plaintiffs,  arrived  at 
Memphis  on  the  morning  of  the  24th  <^  December,  1884.  At  Memphis  the 
river  was  then  impassable  on  account  of  ice.  and  Gooch  was  delayed  a  day.  . 
The  agentof  the  Memphis  A  Little  Bock  Bailroad  told  him  his  stock  could  go 
forward  on  the  Kansas  City  Bailway  at  9  o'clock  the  next  morning;  and  on 
the  next  day,  the  26th  of  December,  he  toc^  his  stock  to  the  Kansas  City 
Bailway  depot.  The  stock  was  driven  on  the  cars  a  few  moments  before  tiie 
train  started.  About  tliis  time  a  livestock  contract  with  the  Kansas  City, 
Fort  Scott  &  Gulf  and  the  Kansas  City.  Springfield  &,  Memphis  Bailroad  Com- 
pany was  presented  to  bim  for  his  signature,  which  he  signed  without  read- 
ing, supposing  it  was  a  pass  for  himself.  So  much  of  it  aa  is  necessaiy  to 
mention  in  this  opinion  is  in  the  words  and  figures  following: 

"Memphis  Station,  December  25,  1884. 

"Agreement  made  between  the  Kansas  City,  Fort  Scott&Gulf  and  Kansas 
Ci^,  Springfield  &  Memphis  Bailroad  Companies,  of  tlie  first  part,  and 
"Weekly  &  Oooch,  of  the  second  part,  witnesseth,  that  whereas,  the  Kansas 
City.  Fort  Scott  A  Gulf  and  Kansas  City.  Springfield  &  Memphis  Bailroad 
Companies,  aa  common  carriera,  transport  live-stock  as  per  tariff,  now,  in 
consideration  that  said  parties  of  the  first  part  will  transport,  for  the  party 
of  the  second  part,  one  (1)  car-load  of  jacks  from  Memphis  to  Fort  Worth. 
Tex.,  and  there  deliver  to  the  Kansas  City  Stock- Yard  Company,  at  the  rate  of 
seventy-six  (76)  dollars  per  car-load,  the  same  being  a  special  rate,  lower  than 
the  r^ular  rate  mentioned  in  said  tariff  between  said  points,  said  party  of 
the  second  part  hereby  relieves  said  parties  of  the  first  part  from  the  liability 
of  a  common  carrier  in  the  transportation  of  said  stock,  and  agrees  that  such 
liability  shall  be  that  of  only  a  private  carrier  for  hire.  And  the  said  party 
of  the  second  part  •  •  •  hereby  assumes  all  risk  of  injury  which  the 
animals,  or  either  of  them,  shall  receive  in  consequence  of  any  of  them  being 
wild,  onmly,  or  weak,  or  by  maiming  each  other  or  themselveB,  or  in  conse- 
quence of  heat  or  soflocation.  or  other  111  effects  of  being  crowded  in  the  cars, 
*  *  *  otat  loss  or  damage  from  any  other  cause  or  thing  not  resulting 
from  the  negligence  of  the  agents  of  the  said  parties  of  the  first  part.  And 
the  said  party  of  the  second  pari  further  agrees  that  he  will  load  and  unload 
said  stofdE  at  his  own  risk,  and  feed,  water,  and  attend  to  the  same  at  his  own 
expense  and  risk,  while  in  the  stock-yards  of  the  parties  of  the  first  part 
awaiting  shipment,  and  while  on  the  cars,  or  at  feeding  or  transfer  pomts,  or 
where  it  may  be  unloaded  for  any  purpose.  And  it  Is  further  agreed  thiittbe 
parties  of  the  second  part  will  see  that  said  stock  is  securely  placed  in  the  cars 
furnished,  and  that  the  cars  are  aa.My  and  properly  fastened,  so  as  to  prevent 
the  esci^M  of  aid  stock  therefrom.  «  *  *  And  it  is  further  agreed  that 
In  no  case  shall  the  said  railway  companies  be  liable  for  a  greater  amount  than 
fifty  doUan  per  bead  of  live-stock  hereby  shipped,  and  that  all  of  Uie  above 
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roles  and  regulations  for  tiie  transportakkm  of  Ure-stoek  shall  be  deemed 
an  essential  put  of  this  oonttact.   *   •   *   The  erldenoe  that  said  party  d 
the  second  parC,  after  a  full  understanding  thereof,  assents  to  all  the  condi- 
tions of  the  forgoing  oontraot,  is  his  signature  thereto. 
"Witness:  L.  L.  Obisf.     £.  A.  Thbostoh.  Agent  of  ttie  Companies. 


"Executed  in  duplicate.** 
Ho  charges  were  demanded  or  paid  by  plaintiffs  for  transporting  Gooch  and 
the  Steele  over  the  railroads,  exoept  tlld  at  Nashville.  The  stock  was  shipped 
over  the  Kansas  City,  Springfield  &  Memphis  Railroad  to  Hoxie,  a  station  oh 
defendant's  road  121  miles  north  of  Little  Rock.  The  station  agent  at  Hoxie 
testified  that  the  car-load  of  Jacks  was  received  by  defendant  at  Hoxie  over 
the  Kansas  City,  Springfield  &  Memphis  Railway  under  the  contract  of  ship- 
ment made  at  Mempfaist  and  was  transported  to  Texaikana  under  the  same 
contract.  Qoocb  ao(K)mpanled  the  stock,  riding  on  the  same  train  with  them. 
The  stodE  arrived  at  Little  Rock  in  good  oondltion.  Shortly  after  leaving 
Little  Bock,  the  conductor  called  on  Gooch  for  his  oonlxact,  and  he  handed 
him  the  Nashville  contmct,  buttlie  conductor  refused  to  accept  it,  saying  it 
did  not  pass  him  free.  He  then  handed  the  conductor  the  contract  signed  at 
Memph^  which  the  conductor  took,  read,  and  returned,  and  permitted  him  to 
ride  upon  it.  A  short  distance  north  of  Prescott,  Glooch  got  out  to  examine 
his  atw^,  and  found  a  tramp  in  the  car  with  them;  and,  after  the  train  had 
started,  he  told  the  conductor  about  seeing  the  tramp.  When  the  train 
stopped  at  the  next  station,  the  tramp  was  taken  out  of  the  car;  and  was  per- 
mitted to  go  into  the  caboose  to  warm,  It  being  cold  and  sleeting.  He  had  a 
stick.  Over  the  objection  of  defendant,  a  witness  was  allowed  to  testify  that 
wiien  the  tramp  went  into  the  caboose,  and  sat  down  by  the  stove  to  warm, 

he  said.  In  the  presence  of  the  conductor:  "It  is  d  n  cold;  and  if  it  bad 

not  been  for  lopping  them  males  over  the  head,  I  would  have  froze  to 
death."  Gooch  got  out  several  times  between  Little  Rock  and  Texarkana  to 
look  at  his  stock,  and  found  them  standing,  and  apparently  all  right.  He  did 
so  after  seeing  the  tramp  among  them,  and  a  short  time  before  they  reached 
Texarkana.  and  discovered  nothing  wrong  until  they  arrived  at  Texarkana. 
when  he  found  one  of  the  jacks  lying  dead  in  the  middle  of  the  car,  wltli 
blood  running  out  of  liis  nose  and  mouth.  He  saw  no  marks  of  blows  or 
bruises  on  the  animal.  Its  skin  was  unbroken.  He  rode  on  the  same  train 
with  the  stock,  according  to  his  contract,  from  Hoxie  to  Texarkana,  and  tes- 
tified he  did  not  know  the  cause  of  the  death.  He  testified  that  the  dead  jack 
was  a  fine  animal,  blooded,  and  of  good  pedigree,  and  was  worth  at  Nashville 
•600,  and  at  Fort  Worth  SSOO.  When  the  other  Jacks  reached  Fort  Wwth, 
plaintiffs  prraented  ttie  contract  signed  at  Memphis,  and  on  it  demanded  and 
received  their  stock.  Flaintiffs  recovered  Judgment  for  •800,  and  d^endant 
appealed.  The  declaration  of  the  tramp  was  Inadmissible.  U  was  no  part  ut 
the  res  gesta,  and  appellant  should  not  be  affected  by  it 

Appellant  aalced  and  thecourt  refused  tolnstmctthe  jury  as  follows:  *The 
court  instructs  the  Jury  that  if  thqr  find  from  the  evidence  that  the  plainttfl 
signed  the  bill  of  lading  or  contract  of  shipment  in  evidence,  by  which  said 
car-load  of  Jadm  was  carried  from  Memphis,  Tenn.,  to  Fort  Worth,  Toe.,  via 
Hoxie,  it  matters  not  If  plaintiffs  did  not  read  or  undorstand  the  same.  The 
fact  that  they  signed  the  same  is  concluslTe,  unless  said  slgnatares  were 
obtained  by  l^ud  on  the  part  ci  the  carriers  making  ttie  contract.  It  was 
plaintiffs^  dut7  to  know,  and  they  were  bound  to  know,  what  the  contract 
contained  and  meant ;  and  the  efleot  of  all  its  terms  and  conditions. "  Bat,  at 
the  Instuioe <rf  appeltoes,  did  Instruct  them  as  follows:  "Unless  the  Jury  find 
from  the  evidence  that  the  *  Memphis  contract,'  so  called  In  the  evidence,  wari 
made  by  the  defendant  with  the  plaintltts  for  a  valoalde  consideration,  th^ 
will  disretfard  the  same;  and,  tt  Ihey  find  that  the  same  was  ai|(iked  bv  the 
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plaintiffB  under  the  snppoRition  alone  that  It  was  onlj  for  the  purpoae  of  hav- 
ing hia  jacks  ahipped  from  Memphis  to  a  point  on  defendant's  line  of  nUway 
vbere  the  original  or  Nashville  contract  would  have  carried  the  same,  they 
may  entirely  disregard  said  Memphis  contract,  unless  they  believe  the  inju- 
ries received  by  said  jacks  were  received  between  Memphis  and  Little  Book.  ** 
Appellant  also  asked  and  the  court  refused  to  instruct  as  fdllows:  "If  the  jury 
find  from  the  evidence  that  plaintiffs  entered  Into  a  written  contract  at  theoity 
«f  Memphis  with  the  Kansas  City.  Fort  Soott  A  Qulf  and  the  Kansas  City» 
SpringQeld  &  Memphis  Railroad  Companlest  by  which  it  was  agreed  that  said 
railroads  should  cany  their  car-load  of  jacks  from  Memphis  to  Fort  Wort)),  Tex., 
at  raduoed  rates  as  a  private  carrier,  and»  upon  certain  agreed  values  of  said 
stock,  upon  a  limited  liability;  that  the  defendant  was  and  is  a  connecting  car- 
rier of  said  railroads,  utd  ttiat,  to  carry  out  the  contract,  it  was  neoeesary  to 
carry  said  stock  on  defendant's  railway;  tli^  said  defendant  received  and  carried 
said  stock  under  said  contract, — then,  in  that  event,  thecourt  instructs  you  that 
as  said  bill  <tf  lading  was  a  through  bill  of  lading,  expressing  upon  Its  face  a 
rate  of  freight  to  be  charged  by  all  the  connecting  lines  from  Memphis,  Tenn., 
to  Fort  Worth,  Tex.,  the  destination  of  the  stook,  then  its  contract  for  exemp- 
tion from  liability  inures  to  the  benefit  of  the  owners  of  all  the  lines  of  the 
whole  route,  including  defendant  company ;  and  if,  tlieref ore,  they  find  that 
there  was  suob  a  contnict,  they  must  find  that  the  same  was  for  the  lienefit  of 
this  defendant,  and  must  control  in  this  case."  Did  the  court  err  in  giving 
the  instructions  asked  for  by  appellees,  and  In  refusing  those  asked  for  by  ap- 
pellant? At  common  law  a  oommon  carrier,  in  the  absence  of  a  contract 
limiting  his  liability.  Is  reeponsible  for  any  loss  or  damage,  however  ooci^ 
aioned,  anleas  it  was  by  an  act  of  God  or  a  public  enemy.  He  is  bound  to  re- 
ceive and  carry  all  the  property  offered  for  transportation,  if  it  be  of  that 
chivacter  which  he  carrlea  for  the  public,  subject  to  Um  responsibility  inci- 
dent to  his  employment,  and  ta  liable  to  an  action  if  be  refuses.  He  oannot 
idieve  himself  of  sncb  responsiUlltles  exc^  by  oontraot  with  the  shipper, 
based  npon  a  eonsideratloiL  He  cannot  limit  his  liabilities  an  act  (tf  tils 
own,  and  can  only  do  so  by  ttie  assent  of  the  parties  ooncemed.  Taylor  v. 
JtaUroadCtK,9Q  AA.\4&,  157;  Railroad  Oo.y.  MamifaatiMingCQ,iV&y9a\L 
818,  328;  9ainm  v.  /nmrumw  Co..  28  Ohio  8t.  418. 14  Amer.  By.  Hep,  158. 
Appellees  contend  that  thry  never  aMented  to  the  Umttattons  of  the  llabllitiea 
of  appellant  oontidned  in  the  oontraot  s^ed  at  Memphis,  because  th^  signed 
it  without  reading  or  bearing  it  read,  and  under  a  mistake  as  to  its  contents. 
But  this  will  not  reUflve  them  from  tlw  contract,  unless  it  was  procured 
fraud  or  ImposlUon.  It  has  ^generally  been  held  by  the  courts  in  thia  oonn- 
Uj  and  in  Bngland  that  such*  eontaujts  are  binding  on  the  shipper,  although 
be  did  n<A  read  or  hear  tbem  read  baton  signing,  i»ovided  the  carrier  resorted 
to  no  un^r  mean, and  praotieed  no  Cnud  or  liiiposition,  and  the  shi^^r  had 
the  opportuidty  to  know  the  oontents.  As  said  by  Hutchinson  on  Carriers: 
**There  is  nothing  unreasonable  in  this.  Every  man  of  ordinary  intelligence 
knows  Uiat  no  indivldnal  or  company  en^ged  in  the  business  of  carrying  to 
distant  places  now  nadertakee  to  cury  his  goods  subject  to  the  old  common- 
lav  UaUlity  of  the  carrier.  He  knows,  moreover,  that  bills  of  lading  are 
constantly  given,  not  only  as  the  evidence  of  the  receipt  of  the  goods,  but  as 
an  express  SaH  direct  notice  tliat  they  will  be  carried  on  certain  terms.  Know- 
ing this,  be  cannot  be  willfully  Uind,  and  plead  ignorance  when  it  was  his 
duty  to  know ;  and  knowing  in  such  cases  is  assenting.  If  it  was  his  iaten- 
tion  to  bold  the  carrier  to  his.  eoinmun-law  liability,  he  should  bave  said  so. 
and  have  either  declined  to  employ  him,  or  sued  him  for  his  refusal,  after 
tendering  a  reasonable  sum  tat  his  services  and  risk."  Hutch.  Carr.  8  240; 
McMUlan  v.  RaUroad  Co.,  16  Mich.  79;  Squire  v.  SaUrofid  Co,,  98  Mass. 
238;  Long  v.  BaUroad  Co.,  50  N.  Y.  76;  Mellrog  v.  Suekmr»  35  Ark.  555; 
SaOeHbeoi^  t.  Jhwm,  2  Johns.  404;  Bim  v.  Mttnii/aaturinff  Co.»  2  Ousta.  80. 
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87;  BarrU  t.  Btory,  2  E.  B.  Smith,  368.867;  £«ur<*  r.  Raatoay  Co,,  5  Hurl, 
&  N.  867;  Gooley.  Torts.  488-491;  QT««i\fttld'»  S$taU,  14  Pa.  St.  489.  504; 
HunUr  v.  WcUten.  L.  R.  7  Ch.  75.  82,  84;  Morrinon  v.  Comtruation  Co.,  44 
Wis.  405,  409;  Fuller  v.  Inmraace  Co.,  36  Wia.  599.  608;  Long  v.  i2o«ro«i 
Co..  3  Amer.  By.  Rep.  360;  Mulligan  y.  RaUtoay  Co.,  2  Amer.  By.  Rep. 
322,  328;  Graoe  v.  Adamt,  I  Amer.  Bep.  131.  100  Mass.  505.  But  in  thia 
ease  the  Kansas  City.  Fort  Scott  &  Oulf  and  tlie  Kansas  City,  Springfield  & 
Memphis,  and  the  St.  Louis,  Iron  Mountain  &  Soathem  Bailway  Companies 
were  not  parties  to  the  contract  made  at  Nashville.  The  stock  was  to  have 
been  transported,  by  way  of  Memphis,  over  the  Memphis  &  latUe  Rock  Rail- 
road to  Little  Rock,  and  £r(Hn  there  to  Tezarkana.  When  it  arrived  at  Mem* 
phis,  it  was  asoertained  it  could  not  be  shipped  over  the  Memphis  &  Little 
Rock  road  witbou  t  delay,  and  appellees  determined  to  ship  it  over  another  and 
much  longer  ronte,  and  for  that  purpose  entered  into  the  contract  signed  at 
Memphis.  Under  tliis  contract  the  stock  and  one  of  the  appellees  were  car- 
ried from  Hoxie  to  Texarkana,  and  the  stock  was  delivered  to  its  owners  at 
Fort  Worth.  Appellant  acted  under  and  was  governed  by  it  in  carrying  the 
stoc^.  If  the  contract  signed  at  Memphis  was  procured  by  fraud,  and  appel- 
lees were  unwilling  to  be  governed  by  it.  they  shonld  have  so  Informed  ap- 
pellant before  the  delivery  of  the  stock  to  its  agents.  They  were  then  in  a 
situation  to  correct  any  mistakeor  misunderstanding  in  the  terms  of  the  ship- 
ment, and  definitely  adjust  its  tu-ms.  But,  having  failed  in  this,  they  can- 
not make  appellant  suffer  the  consequences  of  their  negligence.  If  a  fraud 
was  committed  in  the  procurement  of  the  contract  at  Memphis,  their  negtl- 
genoe  enabled  the  perpetrators  to  succeed  in  its  ooramlssion.  and  they  should 
bear  the  loss  occasioned  by  it,  if  any.  The  Kansas  City,  Fort  Scott  &  Gulf, 
and  the  Kansas  City,  Springfield  A  Memphis  Railroad  Companies  contracted 
with  appellees  to  transport  tlieir  stoc^  from  Memphis,  Tenn.,  to  Fort  Worth. 
Tex.  The  appellant,  by  receiving  the  stock,  became  their  agent  to  complete 
their  contract  to  the  extent  of  shipping  the  stock  over  so  much  of  its  road  aa 
formed  a  part  of  the  route  over  which  the  shipment  was  to  be  made.  From 
this  fact  the  law  implied  a  privity  between  the  parties  to  this  action  sufficient 
to  enable  appellees  to  sue  appellant  for  any  losses  sustained  by  reason  of  its 
failure  to  perform  the  contract,  and  gave  to  appellant  the  benefit  of  alt  valid 
limitations  contained  in  the  agreement  upon  the  carrier's  liability;  so  that, 
while  the  buixlms  were  imposed,  the  benefits  of  the  limitations  in  the  con- 
ti-act  inured  to  appellant.  Taylor  v.  Railroad  Co.,  39  Ark.  148,  158;  Bal- 
liday  v.  RaUway  Co.,  74  Mo.  159.  6  Amer.  So  Eng.  R.  Oaa.  433;  Hutch.  Carr. 
^  251,  252.  254,  256. 

Appellant  contends  that  the  court  below  erred,  because  It  asked  and  the 
court  refused  to  givean  instruction  in  Uie  following  words:  "if  the  Jury  find 
from  the  evidenoe  that  the  plaintiffs  entered  into  a  contract  with  defendant, 
or  its  connecting  carrier,  whereby  it  was  agreed  that  in  no  case  should  the 
carriers  be  liable  for  a  greater  amount  than  fifty  dollars  for  each  stodi  or  ani- 
mal shipped  therein,  then  they  are  instructed  that,  if  they  find  tha(i  the  de- 
fendant is  lisble  at  all  in  thia  action,  their  verdict  cannot  exceed  the  sum  of 
fifty  dollars. "  In  the  Memphis  contract  the  liability  of  the  carrier  for  losses 
or  damages  was  limited  to  ^0  for  each  Jack  injured.  Should  the  instruction 
limiting  the  liability  of  appellant  to  950  have  been  given?  In  Railroad  Co. 
V.  iMckwood,  17  Wall.  357,  it  was  held:  "A  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility  when  such  exemption  is  not  just 
and  reasonable  in  the  eye  of  the  law."  Hart  v.  Railroad  Co.,  112  U.  S.  331. 
5  Sup.  Ct.  Rep.  151,  was  an  action  like  this.  In  that  case  the  property  re- 
ceived for  shipment  was  five  borses,  and  the  extent  of  the  carrier's  liability 
agreed  upon  for  each  horse  was  9200.  By  the  negligence  of  the  carrier  one 
of  the  horses  was  killed,  and  the  others  were  injured.  The  plaintiff  proved 
the  horses  were  race-hones,  and  catered  to  show  dsmagw,  bMcd  ob  ttnir  t«1iw» 
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amoanting  to  over  •25.000.  The  testimony  was  exclvded,  and  he  hnd  ver- 
dict for  $1,200.  On  writ  of  error  brought  by  him,  it  was  held  that  the  evi- 
dence was  nut  admiasible;  that  tlie  valuation  and  limitation  of  liability  in  the 
bill  of  lading  was  just  and  reasonable»  iind  binding  on  the  plalntift;  and  that 
the  terms  of  the  limitation  covered  a  loss  Uirqugb  nogUgence.  Mr.  Justice 
BuTCHFORD,  speaking  for  the  court,  said:  "TlUs  qualification  of  the  liabil- 
ity of  the  carrier  is  reasonable,  and  is  ss  important  as  the  rule  which  it  qual- 
ifies. There  is  no  justice  in  allowing  the  shipper  to  be  paid  a  large  value  for 
an  article  which  he  has  induced  the  carrier  to  take  at  a  low  rate  of  freight  on 
the  assertion  and  agreement  that  its  value  is  a  less  sum  than  that  claimed 
after  a  lues.  It  is  just  to  hold  the  shipper  to  his  agreement*  fairly  made,  b& 
to  value,  even  where  the  loss  or  injury  has  occurred  through  the  n^igenoe 
of  the  carrier.  The  effect  ot  the  agreement  is  to  ohesjwn  the  freight,  and 
secure  the  carriage  if  there  is  no  loss;  and  theeffect  of  disregarding  the  agree- 
ment, after  a  loss,  is  to  expose  the  cwcler  to  a  greater  risk  than  the  parties- 
intended  lie  should  assume.  The  agreement  as  to  value,  in  this  case,  stands 
us  if  the  carrier  had  asked  the  value  of  the  horses,  and  had  been  toid  by  the 
plaintiff  the  sum  inserted  in  the  ctHitraot.  The  limitation  as  to  value  bas  n» 
teudency  to  aempt  from  liability  for  negligence.  It  does  not  induce  want 
of  care.  It  exacts  from  the  cazrier  the  measure  of  eare  doe  to  the  value 
agreed  on.  The  carrier  is  bound  to  respfmd  in  that  value  tar  ne^igence. 
The  compensation  for  carriage  is  based  on  that  viUoe.  Theahlpper  is  estopped 
from  saying  that  the  value  is  greater.  The  articles  have  no  greater  value^ 
for  the  purposes  of  tiieoontract  of  transportation,  between  the  parties  to  that 
contropt.  The  carrier  must  respond  tor  Diligence  up  to  that  value.  It  is- 
just  and  reasonable  that  such  a  contract,  tiUriy  entered  into,  and  when  there- 
is  no  deoaf  t  practiced  on  the  shlf^r.  should  be  upheld.  There  is  no  violation 
of  puUio  policy.  On  the  eontrary.  It  would  be  unjust  and  nnreasonable,  and 
would  be  repugnant  to  the  soundest  principles  and  of  the  freedom  of  contract- 
ing, and  thus  in  conflict  with  public  ptdipy,  if  a  shlHMir  should  be  allowed  to 
reap  the  benefit  of  the  oontraiA  if  there  is  no  loss,  and  to  repudiate  it  in  case 
of  loss. "  Kailtvad  Co.  v .  HeMn,  52  Ala.  606.  was  an  AcUon  against  a  car»> 
lier  on  a  conbract  to  carry  livestock,  in  whidi  Uie  exteid  ot  the  earrit>r's  lia- 
bility was  limited  to^SOtoeacli  animal.  Tin  court  said:  **  We  have  had  much 
difficult  in  determining  the  validity  of  the  sUpulatkm  in  the  contract  that*, 
if  loss  or  injury  should  oecnr  for  whioh  the  oompany  is  liable,  the  amount 
claimed  should  not  exceed  fif^  dollars  for  aoy  one  of  the  animals.  If  the 
nkeasure  of  the  liability  thus  fissd  appeared  to  be  greatly  dlaproportionate  to 
the  real  value  of  the  uiiroal  and  the  amount  of  fright  received,  we  slmuld 
not  hesitate  to  declare  it  unjust  and  unreasonable.  But,  as  the  case  Is  pre- 
sented, it  aeons  to  have  been  intended  to  adjttrt  the  measure  of  liability  to 
the.reduced  rate  of  freight  charged,  and  to  protect  the  carrier  against  exag- 
gerated or  fanciful  valuations.  We  oanoot,  therefore,  presume  it  unjust  and 
unreasonable,  and  it  is  the  measure  of  t^tpellant's  liability."  There  are  other 
decisions  to  the  same  effect  as  those  cited.  See  RaUnad  Co.  v.  HmUHn,  56 
Ala.  368. 19  Amer.  Ky.  Bep.  200;  Harvey  v.  RaUroad  Co.,  74  Mo.  638;  Matf- 
nte  V.  JHtumore,  62  N.  V.  85.  But  all  the  decisions  upon  this  question 
are  not  in  hanaony.  Thc^  are  cited  and  reviewed  to  some  extent  in  Hart  v. 
BaUmad  Co.,  supra.  After  a  review  of  them  the  court  reached  the  result 
as  above  stated.  In  Railioay  Co.  v.  Leiaer,  46  Ark.  236,  this  court  followed 
the  decisions  of  the  supreme  court  of  the  United  States  In  RaUroad  Co.  v. 
Lockwood  and  Hart  v.  Jiaiiroad  Co,  In  that  case  the  carrier  transported  a 
car-load  of  mules  over  its  road  under  a  oonlract  which  limited  its  liability  to 
•100  to  each  horse  or  mule.  One  of  the  horses,  to  the  value  of  $150,  was  in- 
jured. Tills  court  held  that  the  damages  the  shipper  was  entitled  to  recover 
in  that  case  was  tlie  proportion  of  #100  tlK  horse  was  kaaenod  in  value  by 
rcaaoa  oC  the  iqjai?. 
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Ab  a  genfind  ral«»  the  oommon  oarrler  Is  bound  to  nertrs  and  cmry  Uiat 
which  is  offered  to  htm  for  tnuiBportstion.  He  ought  to  be  entitled  to  a  rea- 
sonaUe  rewwrd  for  bis  services.  As  the  risk  of  conv^rtng  property  at  oon- 
siderable  value  U  greater  than  that  of  small  value,  the  care  required  is,  and 
the  reward  should  be,  greater.  It  is  ttimCore  reasonable  and  right  that  ti^ 
value  of  the  property  shipped  should  be  ascertained,  in  order  that  Uie  carrier 
may  know  the  extent  of  his  responsibility,  and  the  care  nnd  attention  required, 
and  fix  the  amount  of  his  reward.  As  said  by  Lord  Mansfibu)  in  Gfibbon  v. 
Fayntont  4  Borrows,  ^98:  **  His  warranty  and  insurance  is  in  respect  of  the 
reward  he  is  to  receive,  and  the  reward  ought  to  be  proportionate  to  the  risk. 
If  he  makes  a  greater  warranty  and  insurance,  he  will  greater  care,  use  more 
cantion,  and  be  at  the  expense  of  more  gaards  or  other  method  of  security, 
and  th^More  he  ought.  In  reason  and  justice,  to  have  a  greater  reward."  If, 
therefore,  the  measure  of  the  liability  of  the  carrier  as  agreed  upon  is  adjusted 
by  the  reward  to  be  reoelved  by  the  carrier  under  hts  contract,  and  the  con- 
tract of  shipment  Is  lairiy  entsired  into,  and  no  deeelt  Is  pnu^fced  upon  tbe 
shipper,  the  contract  is  reasonable  as  to  the  measure  of  liability,  and  should 
be  upheld.  Inasmuch  as  tiie  measure  of  appellant's  liabilityt  in  the  stipula- 
tions contained  in  the  Memphis  contract,  is  stated  to  be  based  on  reduced 
rates  of  freight  paid  for  the  transportalfon  of  the  stock,  it  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  rate  of  freight  was  gradu- 
ated by  the  valuation  agreed  upon  as  the  limit  of  the  carrier's  liability,  and 
WS8  reduced  under  the  regular  rates,  in  consequence  and  consideration  ot  the 
terms  or  stipulations  of  the  contract.   Hailtoap  Co.  v.  Leaser,^  Ark.  236. 

As  to  the  burden  of  proof,  the  circuit  court  instructed  the  jury,  at  the  in- 
stance of  appelleeii,  as  follows:  "The  jury  are  instructed,  as  matter  of  law. 
that,  whenever  a  oommon  carrier  seeks  to  avoid  a  liability  for  losses  on  ao* 
count  of  contract  limiting  Its  liability,  the  burden  of  proof,  as  a  general  rule, 
is  upon  it,  not  only  tu  show  that  a  limited  contract  has  been  made,  but  also 
that  the  loss  in  question  arose  from  a  cause  excepted  in  the  contract;  and 
this  fact  ranat  be  established  with  reasonable  certainty.and  not  rest  upon  con- 
jecture or  possibility.  So,  in  this  case,  if  defendant  seelcs  toavold  its  liability 
for  the  death  of  the  jack  sued  for,  under  a  clause  of  their  contract  of  shipment 
exempting  the  company  from  such  liability  for  injury  to  said  jack  caused  by 
the  animals  shipped  in  the  car  with  him.  or  on  th«  ground  that  the  death  <rf 
»aid  jack  was  caused  by  the  inherent  vices  and  propensities  of  such  animals, 
the  burden  of  proof  is  upon  the  defendant  to  show  thnt  the  death  of  said  ja<^ 
was  caused  by  other  animals  in  the  car,  or  th»r  inherent  vioiousness."  And, 
at  the  Instance  of  the  appellant,  as  follows:  "If  the  jury  find  from  the  evi- 
deiioe  that  plaintifls*  stock  was  received  and  transported  under  a  written  con- 
tract or  bill  of  lading  wherein  It  was  stipulated  or  agreed  that  the  owners  or 
their  agents  should  rtde  upon  the  freight  trains  in  which  said  stock  was  be- 
ing transported,  and  that  they  should  load,  transport,  feed,  and  care  for  said 
stock  while  on  the  cars,  or  at  feeding,  transfer,  or  other  pUnts;  and  if  they 
furtho*  find  that  plainttfl  J.  B.  Croocb.  one  of  the  owners  of  said  stock,  did  ac- 
company the  said  stock,  and  was  upon  the  same  train  upon  which  the  slock 
was  at  the  time  said  animal  died,  and  that  said  contract  exempted  the  carriers 
from  all  liability  from  injury  to  said  stock, — then  you  are  instructed  that,  by 
virtue  of  said  exemption  in  said  contract  contained,  the  burden  of  proof  is 
upon  plaintiffs  to  show  that  said  animal  was  killed  by  or  through  the  negli- 
gence or  fault  of  this  defendant;  and  if  yon  find  that  no  evidence  of  negli- 
^nce  has  t)een  offered  sltowing,  or  tending  to  sliowt  that  defendant  was  at 
fault,  then  you  must  find  for  the  defendant."  These  instructions  are  Incon- 
sistent with  each  o^er;  and  the  one  given  at  the  instance  of  the  appellees  is 
misleading,  and  not  applicable  to  the  facts  in  this  case.  In  Railway  Co.  v. 
Xefser*  »upra,  it  is  said:  "  Whenever  a  omnmon  carrl*  r  seeks  to  avoid  a  lia- 
bility Ua  loases  on  account  oS.  a  contract  limiting  hia  liability,  the  burden  nt 
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ynott  as  a  genml  rule,  la  upon  him,  not  only  to  ^ow  that  a  limited  contraot 
baa  been  made,  bat  also  that  the  loss  In  question  anne  from  a  cause  exoepted 
in  the  contract.*'  Bat  this  ooart  has  never  implied  this  rale  to  any  case  ex- 
cq>t  those  in  which  the  loss  was  caused  by  fire  or  like  oaoses,  against  which 
the  carrier  was  an  inaurer  at  common  law.  It  did  not,  in  Railtoay  Co.  t. 
Lesser,  undertake  to  say  to  what  class  of  cases  It  is  applicable.  Does  it  aov- 
em  in  this  ease?  At  common  law  a  carrier  is  held  to  the  strictest  accouota* 
l^ty.  The  reason  is*  when  goods  are  placed  in  his  care  for  transporttitlon,  the 
afaipper  is  dependent  on  him  for  their  safe-keeping  and  delivery.  He  seldom 
soee  or  sends  any  one  to  protect  bis  interest.  His  neceesities  often  compel 
him  to  rely  solely  on  the  carrier.  If  the  goods  are  lost  through  the  grossest 
DegUgeoce  of  tbe  oarzier  or  bis  servants,  or  stolen  by  them,  or  others  in  col- 
lusion with  Uiem,  he  is  unable  to  prove  it  by  any  one  except  the  carrier's 
servants.  Under  these  circumstances,  the  ability  of  the  owner  to  sustain  an 
action  against  the  carrier  for  damages  is  necessarily  uncertain,  and  sometimes 
ImpcasiUe.  To  giveduesecarity  to  the  owner,  and  to  insure  the  utmost  good 
fidth  and  diligence  in  the  carriage  and  delivery  of  freight,  the  oomtnon  law 
iaposes  upon  the  carrier  the  responsibility  of  an  insurer  against  all  losses  ex- 
c^  those  occaaioned  by  the  act  of  God  or  the  public  enemy;  and,  in  case  of 
damage  or  loss,  requires  him  to  show  the  cause.  To  exonerate  himself  from 
UabUitj  the  burden  of  proof  Is  upon  him  to  show  that  the  loss  or  damage  was 
caused  by  the  act  of  God  or  the  public  enemy.  This  rule  of  evidence  is  the 
neeossary  result  of  the  oraimoa-law  liability,  and  the  circumstance  that  the 
cwuft  of  tbe  loss  is  presumed  to  be  peculiarly  within  the  knowledge  of  the 
oommon  earrler.  Bat  in  this  case  there  was  a  restriction  upon  the  common- 
law  liability  of  tbe  carrier.  Appellees  agreed  to  load  the  cars  wltii  the  stock, 
and  unload,  feed,  water,  and  attMd  to  them,  at  tbeir  own  expense  and  risk, 
vbUe  In  theatock-yardsof  tfaeearrlenawaltlngshlpment,  andon  the  cars,  or 
at  fMding  or  transfer  points,  or  when  the  saoM  might  be  taken  oft  the  cars  for 
aoy  purpose,  and  to  see  that  tiie  cars  were  secure^  fastened ;  and  tm  that  pur- 
pose fMie  them  was  allowed  to  ride,  and  did  ride,  on  the  train  with  the  stock 
from  Hoxie  to  Tcxarkana,  free  of  additional  cbaige.  Under  the  oontraet,  they 
took  ctaaige  of  tbe  stoift  during  transportatiim,  luid  relieved  appellant  of  any 
responsitulityfto  ttie  discharge  of  these  daUea^  acommon  carrier  which  they 
nndertook  to  perform,  and  confined  its  dBtiea*  by  the  Memphis  contract,  to 
tbe  fnmiriiing  suitalde  cftrs,  and  hauling  Uwm  to  tbe  plaoe  of  destination. 
^Tlng  tbe  care  of  the  stock,  title  liiibiUtleB  of  a  common  carrier  which  make 
it  hto  daty  to  account  for  the  km  of  freight  did  not  devolve  on  appellant. 
Being  In  charge,  they  were  presumed  to  know  the  cause  of  the  loss  of  the  jack 
foond  dead,  if  either  party  to  the  contract  does;  and  the  burden  of  proof  Is 
upon  tbam  to  show  that  the  default  or  negligence  of  appellant  was  tbe  cause 
before  tbqrcan  be  entitled  to  recover.  HaUrmid  Co.  v.  Hedgtr,  9  Buab,  645, 
651;  Clark  v.  HaOwg  Co.,  64  Ho.  441.  448;  Harveg  v.  Hp»,  26  Ark.  S; 
SaiHea^  Co.  v.  JZ«vne/dff,  8  Kan.  623. 641. 

For  tbe  errors  indicated,  the  judgment  of  the  oourt  below  is  reversed*  and 
tbe cwuo is  remuded  for»new  trial. 


UoVkioh,  Oounty  Clerk,  et  tU.  e.  Lahieb  et  oi. 

(Swpreme  Court  of  Arlwmaat.  April  7, 1888.) 

TAZAnoiF--OvxBPAnnnTT  or  Taxkb— SbtOfv. 

PerKou  hsring  »  ralld  claim  for  oTerpaid  taxes  are  simply  credlUnrs-to  tph«t  amormt, 
nAlohthey  maj  zeoever  bi  wlwte*er  nuBner  the  law  provides,  baft  they  are  not«i- 
tttled  to  a  demee  reoderiBg  sooh  olalm  a  sat«lE  agalaat  futore  taxes. 

Appeal  (nun  clrcnit  ooart.  Mississippi  oounty;  J.  £.  Rmoioi;  Judge. 

AeUon  in  chancery  by  Felix  Lanier  and  others  against  Hugh  B.  MoVtfgb, 
eennty  elerk,  W.  B.  Hasklns.  eoUector.  and  others,  to  enjoin  tbe  clerk  from 
cxeenttog  tax  deeds  against  ootaln  prc^ertyf  and  to  have  taxs^^nalty,  and 
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coBts,  charged  to  said  loads,  deotod  void.   The  deeree  of  the  coart  wm  te 
plaintiffs,  and  'defendants  appeal. 
H.  M.  MoV«igh,  ixa  appellants.   O.  P,  Lplett  Ua  appelleea. 

GocKBiLh,  G.  J.  The  county  -clerk  and  the  collector  of  taxes  of  MiSBiasippl 
county  are  the  appelhmts  in  this  cause.  Theappellees.  whose  lands  had  been 
sold  for  the  non-payment  of  taxes,  filed  their  complaint  against  the  offieets 
named,  and  some  of  the  purchasers  at  the  tax  sale,  to  restrain  the  exeeotlon 
of  tax  deeds  to  their  lands.  A  temporary  restraining  order  vas  issued.  No 
defense  was  made  by  any  of  the  defendants.  The  oomplaint,  which  alleged 
irregularities  In  the  assessment  and  notice  and  time  of  aait,  any  of  which 
would  have  avoided  tt,  was  taken  as  confessed.  The  court  made  a  special 
finding  of  facts,  presumably  upon  sufficient  evidence,  though  the  record  does 
not  contain  it,  to  the  effect,  not  only  that  the  irregularities  mentioned  exiated, 
but  also  that,  pending  the  suit,  the  appellees  ''paid  tbesereral  amounts  of 
taxes,  penalty,  and  costs  that  app«ir  above  herein  opposite  each  tract  of  said 
land,  and  that  the  same  were  paid  under  protest,  reserving  their  respective 
rigtits  to  test  the  legality  of  said  penalty  and  costs. "  Whereupon  the  forfeit- 
ures and  sales  were  declared  lliegal,  the  order  restraining  the  execution  of  deeds 
was  made  perpetual,  and  it  was  decreed  that  the  "appellees  recover  back  the 
penalties  by  them  paid,  and  that  each  of  them  should  be  entitled  to  set  off  the 
several  amounts  of  penalties  paid  against  any  toture  taxes  that  might  be  Im- 
posed or  assessed  upon  their  respective  lands."  It  Is  the  latter  feature  of  the 
decree  that  the  officers,  who  alone  have  appealed,  complain  of.  To  whom  the 
taxes  and  penalty  were  paid  by  ttie  appellees,  and  what  became  of  the  fund,  is 
not  made  clear  by  the  record.  The  two  years  allowed  for  redemption  had  ex- 
pired when  ttie  complaint  was  filed,  and  the  money  was  paid  thereafter.  As 
no  effort  was  made  by  any  one  to  sustain  the  sale,  and  the  purchasers,  who 
were  made  parties,  have  not  appealed*  we  presume  tbe  appellees  followed  the 
statutory  method  to  redeem,  by  paying  the  funds  Into  the  eounty  treasiuxaa 
though  the  statutory  period  had  not  expired.  Thef  r  proper  coarse  would  ^ve 
been  to  tender  the  amount  for  which  thefr  lancta  were  liable  with  their  com- 
plaint; and,  if  they  were  not-in  ftinit  in  the  non-payment  of  Otslr  taxes,  the 
court  could  have  granted  them  rdiefwithoat  exacting  tiie  parent  of  thepen- 
alty,  or  by  returning  it  to  them  if  it  was  under  the  eontrd  of  tbe  court.  j»eft- 
man  r.  Kempn«r,  85  Ark.  506;  Railwaffy.  Aimmder,  49  Ark.  194. 4  S.  W. 
Rep.  758.  Bat  the  mon^  was  not  broagtit  into  court,  or  placed  sabjeottoits 
order.  It  It  be  conceded  that  the  appellees  are  entitled  to  the  return  of  the 
penalties  paid  by  them,  it  does  not  follow  that  tiie  decree  which  awards  the 
return  is  right.  Against  whom  shonU  it  be  venderedF  If  ot  against  the  dnk 
or  collector,  who  were  the  appellants,  beeaoee  the  fund  has  never  been  sttb- 
ject  to  the  contnd  of  eilher.  Bat  the  decree  does  not  seem  to  contenqdate  a 
recovery  from  any  one.  The  effort  to  make  the  excen  that  |Mtd  a  setoff  in 
favor  of  the  land-owner  against  taxes  thereafter  to  be  aasesaed  a^inat  tho 
iMid  cannot  be  sustained  upon  any  theory.  It  Is  an  attempt  to  adji^cate  the 
rights  of  the  state,  county,  and  other  beneficiaries  of  the  taxes  thneafter  to 
be  ralaed,  and  to  declare  tiion  satisfied  In  advance,  witiiout  having  any  of  the 
parties  before  ttie  oourfe.  Besides,  taxes  are  niA  the  subject  of  setH>fl.  "The 
nature  and  use  of  these  contrlbaUons  is  snob  that  nothing;  can  rrtard  the  pay- 
ment of  them. "  Dom.  Civil  iMw,  8  2299.  No  one can  read  tliefffovisionsot 
oar  statatee.  and  coma  to  a  diflereiu  eonclasioii.  If  the  appellees  have  a  le- 
gal claim  for  overpayment  against  the  state,  county,  or  other  par^.  they  oo- 
cnpy  the  position  of  creditors  only,  and  must  avidi  themselves  of  whatever 
remedy  tile  law  afbids  for  tbdr  rellet.  Th^  cannot  set-off  Uie  amount  thus 
due  against  taxes  to  be  paid  on  the  lands. 

That  part  of  the  deereegnutting  such  rellet  wiU  be  vacated;  ■Otherwlaetthe 
decree  la  not  disturbed. 
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Bioma  V.  Fbazbb. 

{Supreme  Court  of  Arkanscu.  April  14. 1888.) 

SnDMHOi — TamoIi  to  Yaxt  Wbitiim — Fhokisb  to  Fat  in  Cbrtaik  Mbdioh. 

All  debts  due  ft  county,  being  \iy  Katate  (Dig.  1884, 1 1146)  pavable  In  Its 
nmmmta,  a  county  minoc  peotb  parole  In  dneiue  tea  petition  oalcuig  that  Che 
BbBsIlt  be  compelled  to  reornre  moh  wanante  In  payment  of  a  jQdgm<snt  reoovered 
by  It,  that  it  was  agreed  that  the  note  on  which  such  judgment  was  Dased  should 
be  paid  in  money,  when  neither  note  nor  judgment  specify  In  what  medium  It  is  to 
be  paid,  since  to  do  so  would  be  to  modify  tae  terms  of  a  wrtH«k  instniment 
pantL 

Appeal  from  circuit  court*  Bradley  county. 

Petition  by  Mary  A.  Frazer  for  an  order  compelling:  Riciiie,  sheriff  of  Brad- 
ley ooun^,  to  receive  county  warrants  in  paymentof  a  judgment  of  said  county 
iigainst  her.   Petition  granted,  and  appeal  by  defendant. 

W.  S.  McCain^  for  appellant.    W.  P.  Stephen*,  for  appellee. 

BATTUr  J*  Bradley  county  sold  its  poor-house  to  Mary  A.  Frazer  for  one- 
third  cash,  and  two  promissory  notes  for  the  remainder  of  tlie  purcliase  money. 
One  of  the  notes  not  l>eing  paid  at  maturity,  suit  was  brought  on  it  for  the  use 
-of  the  county,  and  judgment  was  recovered  for  the  full  amount  thereof.  It 
was  not  stated  in  either  the  notes  or  the  judgment  In  what  medium  pnyment 
was  to  be  made.  Execution  was  isAued,  and  Mrs.  Frazer  paid  the  coats  in 
lawful  mon^,  and  tendered  to  the  sheriff  the  remainder  due  on  the  judgment 
and  execution  in  the  warrants  of  the  county  of  Bradley,  and  be  refused  to 
accept  them.  She  thereupon  petitioned  the  Bradley  circuit  court  to  compel 
him  to  receive  them.  On  the  hearing  of  the  petition  tbe defendant  offered  to 
prove  by  parol  teetimwy  that  it  was  understood  and  agreed  by  ftll  parties  to 
the  notea  that  they  should  be  paid  in  lawful  money  of  the  United  States,  and 
the  court  refused  to  receive  or  bear  the  testimony,  and  granted-  the  petition, 
and  defendant  appealed.  The  only  question  in  ttae  case  is,  ia  this  testimony 
admissible?  Appellant  contends  that  it  Ib.  and  to  sustain  bia  oontentlon  cites 
BenUmM-v.  Peay,  21  Ark.  100.  The  notes  sned  on  In  that  case  were  executed 
to  the  trostees  of  the  Real  Estate  Bank,  At  the  time  they  were  executed, 
there  was  a  parol  agreement  between  the  payees  and  the  makers  that  they 
ahoold  be  paid  In  the  gold  and  silver  coin  of  the  United  States,  but  this  agree- 
ment was  not  ineorporated  in  the  notes.  They  were  in  the  ordinary  form, 
and  payable  In  dollars.  A  statute  then  in  force  provided  that  auoh  notes  might 
be  |Mid  in  the  bonds  issued  1^'  the  state  to  the  Real  Estate  Bank;  but  &1b 
court  hddi  conceding  that  this  statute  was  valid,  that  the  parol  eridenoe  was 
admissible  to  show  that  the  notea  were  payable  In  specie*  and  that  it  was  not 
-contradictory,  **bnt'Con8l8tent  with  what  la  expressed  in  thefaceof  Uie  notea." 
Bat  Sestiam  t.  Pmy  ia  clearly  oontraiy  to  the  rule  of  evidence  as  held  by 
-Uila  Goart,  and  againat  the  overwhelming  weight  of  authority.  Thia  court 
has  oftra  hdd  thin  parol  evidence  la  Inadmisaible  to  vary,  quidlfy.  or  contra- 
dict, to  add  to  <a  suMiact  from,  the  abscdute  terms  of  a  valid  wriUien  contract 
«ontainiiw  no  ambiguity.  As  to  the  correctness  of  this  ruleof  evidence,  there 
is  not  a  sMltarj  doubt.  SwMy  v.  CaWwAU  85  Ark.  1G6;  fieott  v.  Senrtf,  13 
Ailt.  125;  Trowbridffe  v.  Banger,  4  Ark.  179;  ffkmUm  v.  AaMony.  15  Aik. 
-543;  Hm$U9  v.  Brwiie,  16  Ark.  511;  Borden  v.  Pea$,  20  Ark.  29B;  Turner 
T.J7aft«r.8DAik.l86;  Piekettw. Ferguson, 46 Ark.  177.  In  Srotm-7,Wtley, 
^  How.  447,  it  is  said:  "When  ttae  operation  of  a  contract  Is  dearly  settled 
bry  general  tnindi^  of  law,  it  la  taken  to  be  the  true  aenae  of  the  contracting 
pnraea.  This  la  not  only  a  poeitive  rule  at  the  common  law,  bnt  It  i»  a  genenu 
priaci|de  1b  tiie  construction  of  contracts.  Some  precedents  to  the  contrary 
may  lie  found  in  some  of  our  states,  originating  in  hard  cases;  but  they  are 
genendly  OTcrruled  by  the  same  tribunals  from  which  they  emanated,  on  ex- 
jMilenoe  <rf  the  evil  eouacquenoea  flowing  from  a  relaxation  of  tin  rule.  Jfar- 
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Un  r.  Cole,  104  U.  S.  30.  A  statute  of  this  state  provides  that  all  county 
warrants  and  oountj  scrip  stiall  be  receivable  for  all  debts  due  the  county  by 
whose  authority  the  same  were  Issued.  This  statute  has  been  held  by  this 
court  to  be  constitutional,  and  that  ooanty  warrants,  under  tt.  are  receivable 
for  county  debta.  State  v.  Rives,  12  Ark.  721;  Aakew  t.  Columbia  Co,,  32 
AriE.  270.  The  note  ia  qaeaUon  in  this  case  la  for  mon^  due  to  the  county 
of  Bradley.  It  Is  a  valia  oontract  and  unamtriffoons.  It  doea  not  apedty  fn 
what  medium  it  ahall  be  paid;  but  ft  la  in  the  ordinary  form,  and  la  for  dtriuxa. 
Its  legal  effect  and  operation  is  fixed  and  settled  by  the  laws  of  this  state,  and 
it  ifl  payable  in  the  lawful  money  of  the  United  Statea  or  the  county  warianta 
of  Bradl^  county,  and  pared  evidenoe  la  not  admlaalble  to  modity  or  explain  it. 
JSToe  T.  Bodges,  3  Humph.  162;  Cotbles  v.  Towmiend,  SI  Ala.  133;  Clarh  v. 
Hart,  49  Ala.  86;  Langsnherger  v.  Krosger*  48  Cal.  147;  Bai^h  v.  .Bama^, 
4  T.  B.  Hon.  165;  Poo*  t.  TJymaa,  13  Smedes  &  H.  11-16;  CoekrtU  v.  Xirk- 
17aCridJlc.9Ma695.698;  Alsop  v.  Boodwin,  I  Booii,  196;  Thoringtonr. Smith, 
8  Wall.  1;  Cols  t.  Hundieg,  8  Smedes  A  M.  473^78;  2  Fus.  Kotes  A  B.  (2d 
Xd.)  501,  606-m.  and  caaea  cited.  Judgment  afllrmed. 


TTnSEL  «.  COMHONWEALTH. 
(Court  <Kf  A.pp«(as  Of  KmtuOgih   April  88, 1888.) 
CanmrAi,  Ii&w— GomnnuvaB-^BsnroB  of  H^nauL  Wmnis.  - 

"nia  deCendant  la  a  orlndoal  case  Is  not  entitted  to  a  eontinuMice  at  fhe  gamai  of 
absenoe  of  a  material  witneia,  where  the  aflBdavlt  show*  that  prooew  was  Imied, 
bat  &oem  not  show  that  It  was  lAaoed  in  the  hands  of  an  oBiaer  for  servloe. 

Appeal  from  circuit  court,  Daviess  oonuty. 

Owen  A  BUis,  for  appellaot.   P.  W,  Hardin,  fas  appellee. 

Bennett,  J.  The  appellant,  Unsel,  was  fined  tlOO  before  a  justice  of  the 
peace  of  Daviess  county  for  assault  and  battery.  He  appealed  to  the  circuit 
court,  and  was  there  fined  975.  He  has  appealed  to  this  court.  He  filed  his 
affidavit  for  a  continuance  in  the  circuit  court  on  the  ground  of  theabsenceof 
two  witnesses.  Floyd  and  Woolfolk.  Woolfolk.  after  the  affidavit  was  filed, 
appeared  as  a  witness.  Thereupon  the  common  wealth  admitted  the  affidavit, 
as  to  Floyd,  to  be  read  as  bis  deposition.  Thereupon  the  court  forced  the  I4>- 
pflUant  to  try,  notwithstanding  his  objections.  The  main  ground  relied  upon 
for  a  revenal  is  that  the  act  of  the  legislatun  approved  May  Ih,  1886,  allow- 
ing the  commonwealth  to  admit  the  statements  of  a  defendant's  affidavit  in  a 
criminal  case  as  to  what  bis  absent  witness  would  prove  to  be  read  as  Uie 
witness*  deposition,  Is  unconstltutionaL  We  cannot  consider  this  question, 
tor  the  reason  that  the  appeUant's  affidavit  failed  to  show  that  he  was  entitled 
to  a  continuance  on  account  of  the  absence  of  Floyd.  The  affidavit  says  that 
the  appellant  "has  had  process  for  Floyd  at  this  term  of  the  court,"  and  that 
he  was  not  served;  "and,  when  the  case  was  postponed  last  Saturday,  be  took 
an  attacboaent  for  Woolfolk,  and  an  alias  process  for  Floyd,  both  of  which 
have  not  1>een  served."  There  ia  no  statement  in  the  affidavit  that  either 
process  for  Floyd  was  put  In  the  hands  of  an  officer  to  tte  served.  The  process, 
so  far  as  the  affidavit  discloses,  may  never  have  left  the  hands  of  the  appel- 
lant. The  appellant  baviug  failed  to  disclose  proper  diligence  to  obtain  the 
attendance  of  the  witness  Floyd,  he  was  not  entitled  to  a  continuance.  There- 
fore, the  commonwealth  having  admitted  the  affidavit  as  to  Floyd  to  be  read 
as  bis  depoeition,  the  appellant,  rather  than  being  prejudiced,  obtained  an  ad- 
vantage. The  judgment  is  alBnaed. 
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Olabs  «.  Statb. 

(Supreme  Court  of  Tennestee.   April,  1888.) 

1.  LAKcmrr — Attxmpt  to  Commit— Ihdictmbkt. 

An  lodictmrat  for  Attempt  to  oommit  larceny.  wUoh  Bbom  u  •ttenpt  upon 
noney  and  chattels  in  the  oath  dnwer  of  proseoawr,  and  itapngrew  to  thepmst 
<a  ptUJing  out  the  drawer  -with  felonious  Intent,  Is  sufflclent 
g,  LuKcaNT — Attbmpt  to  Commit — ^What  Conbtitdtbs. 

One  caught  In  the  act  of  opening  a  cash  drawer  for  the  puzpon  of  stealing  money 
is  guilt?  an  attempt  to  oommit  laroeny,  although  th^  was  no  money  In  toe 
drawer  at  the  time. 

Appeal  from  circuit  court.  Fayette  ooan^;  Thomas  J.  Fufpin,  Jadge. 
Will  Clark  was  indicted  for  an  attempt  to  commit  larceny.   There  was  a 
eonvictlon,  and  defendant  ^peals. 

C.  A.  Mainhaek,  for  appelliuit.   The  Attomqf  9aMinU,  tor  the  State. 

FoLKES.  J.  This  Is  an  Indlctmentfor  attempt  to  commit  a  larceny.  There 
was  a  conviction,  and  sentence  of  one  year  In  the  penitentiary.  Motion  for 
now  trial  and  in  arrest  of  Judgment  being  made  and  OTerruled,  the  defendut 
has  appealed  in  error.  The  indictment  chuva  that  the  said  "Clark,  on  the 
23d  day  of  Norember,  1887.  in  the  county  aforesaid,  tinlawfiilly,  and  feloni- 
ously did  enter  into  the  business  house  of  £.  S.  FMbles.  and  did  then  and 
there  pull  out  the  cash  drawer,  where  cash  (money)  was  usually  kept,  of  said 
Peebles,  and  feloniously  attempted  to  take,  steal,  and  carry  away  therefrom 
the  moncgr.  petsotaal  goods,  and  chattels  of  said  Peebles,  then  and  there  to  be 
had  and  found  In  said  business  house,  with  the  intent  feloniously  to  convert 
same  to  his.  ttie  said  (Sark's,  own  use,  and  to  deprive  the  true  owner  thereof. 
Wherefore,  •  «  «  by  the  means  aforesaid,  thus  feloniously  did  attempt 
to  commit  a  felony,  to-wit.  a  larcei^.  against  the  peace  and  dignity, "  etc 

The  first  error  assigned  is  to  the  action  of  the  court  in  overruling  a  moUon 
to  quash.  This  motion  was  predicated  upon  the  assumed  failure  of  the  In- 
dictment  to  specify  what  particular  property,  together  with  its  VfUue,  was 
attempted  to  be  sttden;  and  that  it  failed  to  allege  to  what  extent  defendant 
had  gone  in  the  attempt,  and  Anally  that  the  Indictment  falls  toallege  afflrm- 
atlvdy  that  thwe  was  money  or  anything  of  value  in  the  drawer  susceptible 
of  larceny.  The  indictment  was  found  under  section  6379,  Mill,  ft  V.  Code, 
which  enacts  that  "if  any  person  assault  another  with  intent  to  commit,  or 
otherwise  attempt  to  commit,  any  folony,  or  crime  punishable  by  imprison- 
ment in  the  penitentiary,  where  the  punishment  is  not  otherwise  provided,  he 
shall,  on  conviction,"  etc.  It  may  be  said  to  be  well  settled  that,  under  an 
indictment  for  an  attempt  to  commit  a  larceny,  the  goods  upon  which  the  at- 
tempt is  made  do  not  have  to  be  described  with  the  same  particularity  as 
would  he  required  in  an  indictment  for  an  accomplished  larceny.  This  must 
be  so  in  the  very  nature  of  things;  for  otherwise  it  would  often  be  impossi- 
ble to  form  an  indictment  in  this  class  of  cases  that  would  be  effectual.  To 
illustrate:  A  party  is  charged  with  breaking  into  a  room  or  a  trunk,  with  in- 
tent to  steal,  where  there  are  many  different  articles,  all  susceptible  of  larceny, 
ukl  he  is  detected  and  arrested,  tiow  can  it  be  alleged  or  charged,  and  how 
proven,  what  particulararticies  he  intended  to  take?  All  that  is  required  is  to 
charge  facts  which  make  "an  attempt"  in  point  of  law,  and  so  identify  the 
offense  as  to  secure  the  defendant  from  a  second  prosecution  therefor.  Hayes  v. 
atate^  16  Lea,  64;  State  v  Montgomery,  7  Baxt.  160.  This  indictment,  as 
will  be  seen,  shows  that  the  attempt  was  upon  money  and  chattels  in  the  cash 
drawer  of  the  prosecutor,  and  that  the  attempt  had  progressed  to  the  pmnt  or 
extent  of  pulling  out  said  drawer,  with  the  felonious  intent  charged.  This  is 
sufficient.  See  1  Wliart  Crim.  Law,  g§  190-195.  There  was  therefore  noer^ 
ror  in  the  action  of  tlie  trial  judge  in  overruling  the  motion  to  quash. 

The  next  error  assigned  is  to  Uie  charge  of  the  court,  in  this:  "If  his  pui> 
v.8B.w.no.2— 10  d^f^n\e> 
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pose  was  to  steal  when  be  opened  the  draw^,  and  his  <^ning  tt  was  a  part  ot 
the  act  designed  by  him  for  getting  possession  of  the  prosecutor's  money,  he 
would  be  guilty  of  an  attempt  to  commit  larceny,  even  though  at  that  par- 
ticular time  there  was  no  money  in  the  cash  drawer."  The  proof  shows  that 
the  defendant  was  detected  by  the  prosecntor  in  the  act  of  opening  the  cash 
drawer  of  the  latter's  store,  having  thrown  himself  across  the  counter  for  that 
purpose;  he  being  alone  in  the  front  part  of  the  store  at  the  time,  the  prose* 
cutor  being  in  rear,  waiting  on  a  customer,  and  being  bidden  from  defend- 
ant's view  by  a  screen.  When  thus  detected  and  hallooed  at  by  the  prosecu- 
tor, the  defendant  hurriedly  left  the  store.  The  proof  leaves  it  in  doubt 
whether  or  not  there  was  any  money  in  this  particular  drawer  at  the  time  the 
attempt  was  made.  It  was  early  in  the  morning,  and  the  drawer  had  been 
emptied  the  evening  before.  The  court  had  statol  to  the  jury  that  the  state 
claimed  that  there  was  money  in  the  drawer  at  the  time  of  thealleged  attempt, 
and  that  this  was  denied  by  the  defendant,  and  that  this  was  one  of  the  ques- 
tions of  fact  that  they  must  determine,  and  that  they  must  determine  from 
the  proof  what  was  the  purpose  and  intention  of  the  prisoner  in  opening 
the  cash  drawer;  and  if  they  found  that  the  defendant  believed  there  was 
money  or  other  valuables  in  said  drawer,  and  his  purpose  in  opening  same  was 
to  steal  its  contents,  then  he  would  be  guilty  of  an  attempt  to  commit  larceny, 
whether  there  was  money  or  other  valuables  In  the  drawer  at  the  time  or  not. 
There  is  no  error  in  this  record.  The  act  averred  and  proven  ts  snfficient. 
The  direct  question  here  presented  has  never  been  passed  upon  by  thfs  court, 
but  it  is  by  no  means  one  without  authority.  It  has  received  much  discus- 
sion in  the  text-books,  and  In  the  adjudged  cases  from  other  courts.  The  En- 
glish cases  are  conflicting.  In  Reg.  v.  CoUiru,  Leigh  &  C.  471,  it  was  held 
there  could  be  no  attempt  to  pick  the  pocket  of  a  person  who  had  no  mon^ 
at  the  time  in  her  pocket;  while  in  Beg.  v.  ffoodhtUl,  1  Denison,  Cr.  Cas.  187, 
it  was  held  an  attempt  to  produce  a  miscarriage  could  be  committed  on  a 
woman  supposed  to  be,  but  not  in  fact,  pregnant.  It  appears  to  us  that  these 
cases  cannot  be  reconciled,  although  Mr.  Heard,  in  his  second  edition  of  Lead- 
ing Criminal  Cases,  (volume  2.  pp.  482,  483,)  has  attempted  to  do  so.  We 
are  constrained  to  agree  with  Mr.  Bishop  that  "these  difTering  opinions  must 
have  sprung  from  opposite  views  in  the  two  benches  of  judges,  fiish.  Grim. 
Law,  (7tb  £d.)  8  741,  note  1.  The  American  cases  seem  to  be  uniform,  or  at  * 
least  substantiatly  so;  for  here  the  few  conflicts  are  more  apparent  than  real. 
In  Rogers  v.  Com.,  5  Serg.  &  R.  463,  the  Pennsylvania  court  held  that  an  in- 
dictment for  assault  with  intent  to  steal  ^rom  the  pocket  la  good,  though  it 
contains  no  setting  out  of  anything  In  the  pocket  to  be  stolen.  J>usoas,  J., 
in  delivering  the  opinion  of  the  court,  said:  "The  intention  of  the  person  was 
to  pick  the  pocket  of  whatever  he  found  In  it;  and,  although  there  might  be 
nothing  in  the  pocket,  the  intention  to  steal  is  the  same."  So  in  Massachu- 
setts, under  a  statute  diiferingin  terms,  but  the  same  in  substance,  as  our  own 
above  herein  quoted,  it  was  held  that  the  indictment  need  not  allege,  and  the 
prosecutor  need  not  prove,  that  there  was  in  the  pocket  anything  which  could 
be  the  subject  of  larceny.  Com.  v.  McDonald,  5  Cush.  365.  See,  also.  Com. 
v.  Jacobs,  9  Allen.  274.  To  the  same  effect  is  State  v.  Wilson,  SO  Conn.  500. 
So  in  Indiana  it  has  t>een  held  that  an  assault  on  one  with  Intent  to  rob  him 
of  his  money  may  be  committed^  though  he  has  no  money  in  possession  at  the 
time.  Hamilton  v.  State,  36  Ind.  2w.  If  an  indictment  for  an  attempt  to 
steal  the  contents  of  a  trunk  or  room  would  not  be  ^ood  where  it  transpired 
that  there  was  nothing  in  tdie  trunk  or  room*  then  it  would  seem  to  follow 
that  the  indictment,  in  case  where  there  were  goods  In  the  trunk  or  room, 
would  have  to  allege  what  particular  goods  the  t^ef  purposed  to  steal;  and, 
if  necessaiy  to  allege.  It  is  necessary  to  prove;  and  how  could  this  be  proven 
where  there  was  a  variety  ^  different  goods,  and  the  thief  was  arrested  betore 
he  had  lidd  hands  upon  any  article?  Again,  if  a  thief  Is  caught  with  hla  hand 
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In  your  pocket  before  he  can  grasp  any  of  its  contents,  and  it  Is  found  that  the 
pocket  contains  both  money  and  a  watch,  how  can  it  be  proven  that  he  in- 
tendnd  to  steal  both;  and,  if  not  both,  which?  And  in  the  case  last  put,  is 
there  any  more  of  an  attempt  to  steal,  the  thief  being  ignorant  of  the  presence 
ot  the  watch  or  money,  than  there  would  be  had  he,  with  similar  intent  and 
ignorance,  placed  his  hand  in  an  empty  pocket?  In  each  case  there  is  the 
substantive  and  distinct  ofFense  as  prescribed  by  the  statute.  There  is  the 
ciiminal  intent,  and  an  effort  made  to  carry  out  the  intent  to  the  point  of 
(»mpletion,  interrupted  by  some  unforeseen  impediment  or  lack  outside  of 
himself,  special  tathe  particular  case;  and  not  open  to  observation,  interven- 
ing to  prevent  success,  without  the  abnndonment  of  eftort  or  change  of  pur- 
pose on  the  part  of  the  accused.  As  said  by  Mr.  Bishop:  "It  t>eing  accepted 
truth  that  the  defendant  deserves  punishment  by  reason  of  his  criminal  in- 
tent, no  one  can  seriously  doubt  that'^the  protection  of  the  public  requires  the 
punishment  to  !»  administered,  equally  whether  in  the  unseen  depths  of  the 
pucket,  etc.,  what  was  supposed  to  exist  was  really  present  or  not."  1  Bish. 
Grim.  Law,  §  741.  The  community  suffers  from  the  mere  alarm  of  crime. 
Again:  "Where  the  thing  intended  [attempted]  is  a  crime,  and  what  is  done 
is  of  a  sort  to  create  alarm, — in  other  words,  excite  apprehension  that  the 
evil  intention  will  be  carried  out, — the  incipient  act  which  the  law  of  attempt 
takes  cognizance  of  la  in  reason  committed. "  1  Bi.<ih.  Grim.  Law,  §  742.  The 
true  legal  reason  for  the  conclusions  reached  is  that  the  defendant,  with  the 
criminal  intent,  has  performed  an  act  tending  to  disturb  the  public  repose. 
Id.  §  744.  M.  Wharton's  views  on  this  at  one  time  perplexing  question  are 
in  accord  with  Mr.  Bishop.  See  1  Whart.  Crim.  Law,  (9Ui  £d.)  S§  182, 188, 
186, 186, 192.  Let  the  judgment  be  affirmed. 


GHBaAFKASB,  O.  &  S.  W.  B.  Go.  e.  Barlow  et  aL 

{Supreme  Court  of  Tenneme.  April,  1888.) 

Taiub— FAiuma  tm  Jvkz  to  Asara— Dipbopbk  Rmhakks  bt  the  Iimam. 

A  jniy,  after  being  oat  nearly  two  days,  reported  that  they  oould  not  agree, 
whereupon  the  court  said  to  the  Jory  that  it  seemed  very  dlfflonlt  for  Juries  to 
agree  at  the  present  term ;  that  they  ouebt  to  agree  and  decide  oases ;  that  he  had 
mo  idea  of  discharging  them,  bat  wmild  keep  tiiem  together  during  the  entire  term 
if  they  did  not  sooner  agree.  The  next  evening  the  jury  announood  a  verdict. 
Held,  that  snoh  remarks  on  the  part  of  the  oourt  were  reversible  error. 

Error  to  circuit  court.  Dyer  county;  Thomas  B.  Flipfin,  Judge. 
BolnuB  Cummim  and  Pork*  A  Draper^  for  plaintiff  in  error.   Latta  A 
iUsftanbofi,  for  dtf endante  In  error. 

Tumranr,  0.  J.  At  the  close  of  the  second  day  after  the  oaoa^  had  been 
snbndUed  to  the  Juiy,  it  came  in,  and  stated  to  the  court  it  was  not  able  to 
agree  on  a  verdiot.  **The  court  thereupon  said  to  the  jury  that  it  seemed  to 
be  very  diffloalt  matter  for  jurlee,  at  the  present  term  at  the  court,  to  de- 
cide questions  of  fact  submitted  to  them ;  that  it  seemed  to  the  court  that 
nearly  every  jury  had  returned,  and  aaid  they  could  not  agree."  "Tbenoort 
therefore  said  to  the  Jury  they  ought  to  agree  and  decide  cases,  for  they  had 
to  be  decided  by  jories;  that  he  had  no  idea  of  discharging  them,  but  would 
keep  tbem  together  on  said  case  during  the  entire  tenu  if  it  lasted  three 
weeks,  nnlesa  th^  sooner  agreed  upon  it.  The  next  d&y  the  j  ury  again  re- 
ceived the  papas,  and  in  the  evening  brought  in  their  verdict.  **  This  ac- 
tion  of  the  court  is  assigned  for  error,  and  falls  within  the  rule  as  declared  In 
Tajflor  T.  /ones.  2  Head,  665;  Bancock  v.  Slam,  3  Baxt.  33;  SaUtwid  v. 
Wintertt  1  Fickle,  245,  246, 1 S.  W.  Etep.  790.  The  reasons  why  this  is  er- 
ror are  given  In  tlie  cases  cited,  and  will  not  be  repeated  here.  Beverse,  and 
remand  for  new  trial. 
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Wood  et  aZ.  v.  Fbazibb  «t  al. 

fSuiTTeme  Count  of  Tennetfee.  April  85, 1B8B.) 

1.  Afpiait— Praotiob— AssiQXVBtfTS  or  Erbob. 

Under  rale  29,  regulating  the  praotioe  of  the  BUpreme  court  of  TanmsflM,  ivliioh 
provide*  that  aMignments  of  error  shall  point  out  definitely  the  errors  oooiplained 
of,  and  cite  Uie  specific  testimony  relied  upon,  deslKnating  the  pa^^  of  the  record, 
aaaignments  stating  that  it  was  error  to  allow  the  withdrawal  of  an  asswer,  to  sus- 
tain a  demurrer,  etc.,  although  followed  bv  references  to  particular  testimony  in 
the  record,  are  fatally  defective  unless  they  oontain  the  reasons  why  suoh  de- 
cisions are  held  to  be  error,  and  citations  of  fact  upon  whloh  the  decisions  were 
based. 

&  SuiE— DI9XI98AI/— Rnm  or  Sopsbkb  Coubt. 

HilL  &  V.  Code  Teun.  J  8S77,  (Thomp.  &  S.  S  8100,)  providing  that  *tno  appeal  shaU 
be  dismissed  by  the  appellate  court  for  failure  to  assign  reasons  for  the  appeaL' 
has  letttrenoB  to  courts  of  original  jnrlsdiotion  only;  and  tiie  snpteme  eourt,  In 
making  rules  regulating  its  own  practice,  is  not  sabjeot  thereto. 

Appeal  from  chancery  court.  Henry  county;  A.  G.  Hawxhw*  Chancellor. 
Champion  <ft  Farabaugh,  for  appdiantfl.   Col*  <ft  Bioem^  and  Ward  A 
Thompaon,  for  appellees. 

TnRKBT,  C.  J.  By  rule  29,  regulating  the  practice  in  this  court,  (1  Pidile. 
757,)  It  is  made  the  "duty  of  apiraUanta  or  plaintifFs  in  error,  their  attorneys 
or  solicitors,  to  file,  on  or  before  the  first  day  of  the  term  to  which  appeals 
have  or  may  hereafter  be  taken  or  are  triable,  specific  assignments  of  error 
to  the  rulings  of  the  court  below,  as  well  as  to  errors  of  fact,  pointing  out 
definitely  the  error  or  errors  complained  of,  and  citing  In  the  most  concise 
manner  the  specific  testimony  relied  upon,  designating  page  of  record. "  "The 
same  rules  will  be  applied  in  the  construction  of  this  rule  as  are  applied  in  the 
construction  of  the  act  of  1888,  creating  the  commission  of  referees."  In 
Loveman  t.  Taylor,  1  Pickle,  8,  2  S.  W.  Bep.  29,  this  court,  construing  the 
act  of  1883,  said:  "In  order  to  entitle  parties  to  a  review  of  the  facts,  they 
must  by  exception  point  out  the  errors  of  fact  clearly  and  distinctly,  by  quo- 
tations from  and  citations  of  pages  of  record  from  which  such  errors  may  be 
readily  discovered.  It  is  not  sufficient  to  state  propositions  or  conclusions, 
and  refer  in  uncertain  terms  to  pagM  of  the  record  for  proof.  The  language, 
or  its  substance,  relied  on,  as  showing  the  error  or  mistake,  must  be  given 
either  in  the  exceptions  or  brief  tiled  with  them ;  otherwise  the  exceptions  will 
be  disregarded,  and  report  confirmed."  In  Denton  v,  WoodJi,  2  Pickle,  40, 
6  S.  W.  Kep.  489,  this  court  said:  "The  presumption  is  in  favor  of  the  cor- 
rectness of  the  rulings  and  decisionsof  the  lower  courts;,  and  under  the  estab- 
lished practice  in  this  court,  unless  error  is  affirmatively  shown,  aoAffirmance 
will  be  had.  **  On  appeal  to  this  court  the  appellant  becomes  the  ai^r,  and 
takes  upon  himself  to  show  affinnatiTe  error.  The  auignments  here  are: 
**Gompuunant  assigns  for  error  (1)  the  decree  of  the  chancellor  allowing  de- 
fendant W.  E.  Cook,  administrator  of  0.  Frazier,  to  withdraw  the  sworn  an- 
swer of  his  intestate,  and  for  allowing  W.  D.  Kendall,  trustee,  to  withdraw 
hisBwom  answer,  and  file  demurrers  to  compltdnant's  bill.  See  demurrer; 
answerof  C.  Frasler;  answer  ofW.  D.Kendwl;  original  bill;  deed  of  assign- 
ment. Motion  of  defendants  at  previous  term  ot  court  to  dismiss  complain- 
ants'  bill  for  want  of  equity  on  its  face,  which  was  disallowed  by  the  court; 
also  defendants  motion  to  discharge  complainants'  attachment,  and  for  leave 
to  file  schedule  of  assets  under  oath,  which  was  also  disallowed  by  the  court. 
(2)  Because  the  chancellor  sustained  the  demurrer  of  W.  D.  Kendall,  and  as 
to  him,  dismissed  complainants'  bill.  See  decree;  bill;  deed  of  assignment; 
answer  of  C.  Frazfer;  answer  of  W.  D.  Kendall;  demurrer;  bill  at  excep- 
tions. (S)  Because  the  diancellor  refused  to  look  to  the  answers,  or  either  of 
Uiem,  for  any  purpose.  See  bill  of  exceptions. "  With  this  literal  copy  of  the 
aasignmentB,  we  will  see  whether  ttiere  is  a  compliance  with  the  rules. 
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1.  Then  to  no  nuKm  or  fact  given  wfay  it  was  error  to  allow  the  with- 
drawal  <tf  the  answer*  nor  tfhjr  dWDorrer  shonld  not  be  filed,  nor  why  the  mo. 
tion  to  dismiss  the  bill  was  not  properlj  disallowed,  nor  why  the  motion  to 
disdiarge  attachment  was.  not  properly  disposed  of,  nor  why  it  was  improper 
to  lef  Dse  leave  to  file  sehedule  of  assets,  iill  such  steps,  melons,  and  orders, 
are  oonstantly  bad  in  the  chancery  ooart,  and  acted  upon  as  the  case  requires. 
The  oonit  had  Jurisdiction,  and  no  afflrmatlTe  enor  is  shown.  We  are  pre- 
sented with  conclusions  of  counsel,  unsupported  by  citations  of  fact,  agiunst 
the  Judgment  of  the  court,  presumed  to  be  based  upon  the  tacts  of  the  record. 
This  is  a  court  of  appellate  jurisdicUon,  and  was  constituted  for  the  sole  pur- 
pose of  eorrecUng  errors,  to  do  which  It  is  necessary  Uiat  tlte  party  complain- 
ing shall  point  out  the  error.  To  make  an  assignment  of  errors  efEective  for 
any  purpose,  the  court  must  have  a  statement  of  the  case,  and  then  the  rul- 
ings of  the  lower  court  upon  that  statement.  It  is  an  easy  matter  tor  the 
lawyer  who  knows  his  case  to  stute  it  to  the  court  trying  it.  It  is  equally 
easy  for  him  to  state  what  the  court  has  done  which,  when  applied  to  the  tects. 
ooiuUtatea  the  error  complained  of;  and  quite  as  easy  to  give  the  substance 
of  the  matter  of  which  the  error  is  predicated,  with  definite  and  spedfio  r^F- 
enee  to  the  name  of  witn'eas.  page  at  record,  etc..  as  to  state  ue  question, 
with  the  rulings  of  the  court,  either  in  the  admission  or  rejection  of  evidence, 
or  charge  of  the  court,  pointing  to  the  neop%9ary  matter  of  record  to  support 
the  objection.  The  assignments  in  this  c»fle  do  none  of  tlieae  things;  but  sim- 
ply state,  in  general  terms,  tliat  the  court  erred  in  doing  some  things,  and  in 
not  doing  others,  without  the  slightest  intimation  of  fact  or  reason  or  history 
of  the  case  from  which  the  conclusions  of  the  solicitor  have  been  drawn,  and, 
of  course,  affording  no  aid  to  the  court  in  expediting  business.  The  assign- 
ments are  abstract  invitations  to  the  court  to  take  the  record,  and  study  it  in 
all  its  bearings  to  find  errors;  while  the  rule,  based  upon  the  idea  of  the  ob- 
jects and  purposes  of  a  court  of  last  resort,  requires  the  errors  to  be  pointed 
oat.  The  appellant,  to  be  entitled  to  relief,  must  make  out  his  case.  The  ob- 
ligation on  him  to  do  so  is  as  imperative  as  it  is  upon  a  plaintiff  or  complain- 
ant in  an  inferior  court  to  make  a  case  in  his  declaration  or  bill.  The  assign- 
ment  in  this  court  is  nothing  more  nor  less  than  a  declaration  or  bill  recitbig 
the  grievances  of  the  appellant,  who  is  the  plaintiff  or  complainant  here. 
The  role  requiring  assignments  is  one  of  pleading;  and,  while  it  may  require 
more  reading,  it  requires  less  manual  labor,  and  less  accurate  legal  ^ill,  than 
the  preparation  of  pleading  in  courts  of  original  jurisdiction,  as  in  the  latter 
counsel  must  be  able  to  so  frame  his  pleadings  as  to  meet  every  poesible  phase 
and  aspect  of  his  case,  while  in  this  court  the  case  is  complete  of  record,  and 
there  is  no  possible  contingency  by  which  its  character  can  be  changed;  no 
chance  for  surprise  in  the  testimony;  amendments  are  out  of  order;  no  cor- 
rections by  witnesses  as  to  what  they  have  sworn;  no  misleading  of  counsel 
by  misrepreeentations  by  clients.  The  whole  case  is  of  record,  and  the  pleader 
lias  only  to  be  patient  and  painstaking,  and  he  can  rafoe  with  unerring  cer- 
tainty the  issues  he  wants  to  present.  Why  he  may  not,  witli  the  record  be- 
fore him,  plead  with  greater  certainty  its  breaches  of  law  or  fact  than  he  can 
the  breachea  of  a  bond  in  an  action  of  covenant  in  a  couit  of  law,  or  the 
breaches  ot  a  trust  undertaking  in  a  court  of  chancery,  we  do  not  understand. 
An  appeal  to  this  court  is  a  suit  upon  the  record  to  correct  its  errors.  Like 
all  suits,  there  must  be  shown  by  the  pleadings  grounds  for  its  institution; 
and  if  there  is  a  failure  to  show,  upon  the  face  of  the  pleadings,  grounds  of 
tt^ion,  it  must  fail  without  further  steps. 

To  make  the  rule,  or,  rather,  to  declare  it,  is  one  of  the  inherent  powers 
and  duties  of  the  court.  When  the  constitution  conferred  upon  the  court  the 
authority  to  try  and  determine  causes,  it  at  the  same  time,  as  an  indispensa- 
ble incident  to  such  power,  or,  to  put  it  more  correctly,  as  part  of  it.  gave  the 
authority  and  power  to  adopt  such  means  as  will  facilitate  and  perfect  invies- 
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tlgatlon  and  dedsion.  The  general  anthortty  to  do  embnoes  also  an  anthorify 
to  determine  the  means  of  doing.  This  power  belongs  alone  to  the  court,  and 
is  without  the  control  or  revision  of  other  governmental  departments.  We 
might  as  appropriately  undertake  to  prescribe  roles  for  the  guidance  of  the 
governor  or  legislature  as  either  of  them  for  na.  !Each  is  alone  capable  of 
meeting  and  providing  for  occasions  as  thej  arise  in  the  changes  constantly 
occurring.  The  lawyer  who  appeals,  certainly  knows  why  he  does  ao.  The 
rule  only  requires  that  he  shall  state  to  us.  In  historical  form,  why  he  did  so; 
confining  himself  to  the  errors  of  which  he  complains.  The  condition  of  the 
dockets  demunded  a  change  in  practice  in  this  court.  The  state  is  increasing 
in  wealth  and  population;  its  resources  are  being,  not  only  rapidly  developed, 
but  discoveries  of  new  ones  are  being  constantly  made.  Every  Intwest  is 
alive  with  energy  and  enterprise;  and,  In  oonsequence,  litigation  is  on  growth 
pari  passu.  At  the  last  term  of  this  court  the  docket  was  cleared.  On  the 
meeting  at  the  present  term,  we  found  about  400  eases,  showing  a  grei^ 
MDOunt  of  appeals  than  has  ever  been  at  any  one  term  in  the  history  of  the 
court.  Under  the  former  practice,  it  would  have  been  impossible  to  have 
cleared  the  docket.  It  Is  not  an  uncommon  occurrence  for  records  to  contain 
several  hundred  pages,  and  sometimes  reaching  thousands,  but  presenting 
questions  within  comparatively  small  compass  when  pointed  out.  If  the 
court  must  read  and  master  thesa  unnecessully  large  records,  often  contain- 
ing impertinent  matter,  to  discover  one  or  two  or  a  half  dozen  suggested  er- 
rors, it  loses  just  that  much  time  from  its  other  and  more  Intimate  business, 
and  the  docket  will  grow  beyond  its  management.  To  cure  such  evils  the 
rule  was  adopted.  It  enables  the  court  to  dispose  of  more  business.  It  brings 
us  at  once  to  the  questions  involved;  and  while  it  intensifies,  it  certainly 
shortens,  the  labor  of  court  and  counsel  in  the  trial  of  causes.  It  does  not 
lessen  the  labor  of  the  court,  but  multiplies  the  results  of  its  efforts  to  properly 
dispatch  buslnees.  The  retired  predecessors  of  the  present  bench  were  as 
faithful,  laborious,  and  painstaking  as  a  court  could  be.  To  them  were  al- 
ways accorded  industry,  honesty,  and  capacity,  with  an  anxious  desire  to  re- 
lieve an  overladened  docket.  They  did  not  succeed  because  of  adherence  to 
the  old  methods  of  practice, — methods  which  did  not  progress  with  the  state 
and  condition  of  the  commonwealth.  With  the  present  method,  that  court, 
with  the  same  amount  of  labor,  could  and  would  have  reduced  the  dockets  to 
cases  of  the  present,  instead  of  being,  constantly  confronted  with  records  of 
six,  eight,  and  ten  years'  standing.  The  law  is  progressive,  and  upon  its 
prompt  enforcement  depends  every  interest  In  the  land.  Until  communities 
have  the  assurance  that  they  may  command  a  ready  redrees  of  grievances  and 
protection  of  rights,  they  will  hick  energy  and  thrift  and  respect  for  law. 
Therefore  it  behooves  the  courts  to  employ  every  fair  and  legitimate  means  of 
enforcing  the  law.  It  is  expected — rightfully  expected — of  the  courts  that 
they  will  do  their  whole  duty  in  declaring  and  enforcing  such  rules  as  will 
secure  speedy  trials  and  just  judgments  in  all  causes  coming  before  them. 
Such  is  the  purpose  of  the  rule  before  us.  Parties  are  required  to  make  sim- 
ple statements  of  the  questions  they  want  decided,  with  the  substance  of  such 
record  matter  as  raises  them,  and  suggests  their  solution.  Courts  must  keep 
abreast  with  the  public  welfare. 

The  statutory  provision  that  "no  appeal  shall  be  dismissed  by  the  appellate 
court  for  failure  to  assign  reasons  for  the  appeal,"  (Thooip.  &  S.  Code,  § 
3160;  Mill.  A  Y.  g  3877,)  does  not  interfere  with  the  principles  of  this  opinion . 
It  is  intended  for  the  government  of  courts  of  original  Jurisdiction  only.  But 
if  it  did  apply  to  this  court  and  was  authorized  by  the  constitution,  it  would 
still  not  be  in  the  way,  as  no  appeals  are  ever  dismissed  for  the  reasons  given 
by  the  act,  but  all  Judgments  and  decrees  are  either  affirmed,  modified,  or  re- 
versed so  as  to  miike  the  action  of  this  court  operative  on  the  rights  of  par- 
ties. Further,  admitting,  for  the  time,  the  constitutionality.of  the.  act,  wo 
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see  ttam  section  4504,  Thomp.  A  S..  aiul  section  5254,  Hill.  &  Y.  Code,  it  does 
notq>pl7to  this  court.  The  latter  section  provides:  **Tbe  supreme  court 
may  make  mles  of  practioe  tor  the  better  dispose  of  business  before  It. "  As 
already  suggested,  however,  ve  do  not  rely  on  statutes  for  authority  for  the 
rule.  The  court  alone  is  authorized  to  make  Its  rules;  and  any -legislative 
mandate  proposing  to  regulate  the  practice  of  this  court  in  this  particular 
would  be  an  unauttKU'ized  Interference  with  our  duties,  and  should  of  course 
be  disregarded.  Wtien  the  rule  was  announced,  the  profession  was  made  to 
nnderstand  that  for  a  time  it  would  be  liberally  construed,  so  as  to  enable  all 
to  prepare  tar  oomplianoe  with  it;  that  we  would  gradual^  come  to  its  strict 
enfoTconent.  We  hare  been  practicing  upon  that  assurance.  Hereafter  we 
will  expect  the  bar  to  conform  to  its  requirements;  thereby  making  more  ao- 
CQcate  lawyers  of  ttiemselves*  and  safer  uid  better  judges  of  us. 

While  satisfied  with  the  decree  upon  the  merits,  we  prefer  putting  the  dfr> 
cisioQ  upon  the  Insufflcienoy  of  the  assignments  <i  enor,  and  questions  made 
in  argument  apon  the  role,  that  attention  may  be  called  to  Uie  rule,  Its  pur- 
poses, meaning,  and  scope,  and  the  authority  upon  which  it  is  based.  Snow- 
ing, as  we  do,  the  character  and  capacity  of  the  author  vi  the  assignments,  we 
are  constrained  to  believe  he  made  the  most  of  the  record  before  lilm.  The 
asslgnmoito  are  totally  defective  in  making  a  case.  The  decree  is  affirmed* 
with  costs. 


Davis  r.  Wilson. 
(5ii2>Fenie  Court  d/  !rmnes««e-  April  26, 1888.) 

1.  LaTTDIXJHD  1.KD  TbRANT— LlABILITT  OF   PUBCHASKB  OF  CbOP  FBOM  TbITAKT  FOB 
RlNT — NOTICB  TO  PUBCHASKH. 

Under  Code  Teon.  §  4388,  proridlne  that  a  person  entitled  to  rent  recover 
from  the  pnrchaaer  of  the  crop  the  value  of  Vaa  proper^  to  the  amennt  of  the  rent, 
B  purchaser  of  a  crop  Ib  liable  to  the  landlord  to  the  anwnnt  of  uqiiald  rent,  thongn 
he  had  no  notice  of  such  claim  again  at  the  crop. 
Sb  Bamk— LuBiLiTT  or  Pdrchabbs  of  Crop  for  Rest— Lihitatiok  to  Action  fob. 
Code  Tenn.  {  providing  that  a  person  entitled  to  the  rent  may  recover  from 
the  purchaser  of  the  crop  the  value  oi  the  property  to  the  amount  of  the  rent,  glTea 
the  landlord  a  right  of  action  aninst  the  purohaaer  personally,  which  is  not  lim- 
ited by  the  duration  fa  the  lanolord's  lien  against  the  crop,  which,  under  section 
4281,  cmly  continues  for  three  months. 

Appeal  from  drenit  court,  Obion  ooaafy;  W.  H.  Swmoabt,  Judge. 
Z>.  D.  S^h  for  appellant.   Harpole  eft  WTUta^l,  f<nr  appellee. 

GaldweZx,  J.  Mrs.  M.  J.  Wilson  rented  a  tract  of  land  to  Alex  and  Felix 
Vursley  for  the  year  1B86.  for  the  sum  of  S60.  payable  on  the  Ist  day  of  Au- 
gust of  that  year.  In  June,  Cato  Davis  purchased  from  the  tenants  a  crop  of 
wheat  grown  upon  the  land,  and  thereafter,  on  the  9th  day  of  November, 
1886,  MiB.  Wilson  sued  him  before  a  justice  of  the  peace  *'in  a  plea  of  debt" 
for  the  amount  of  the  rent.  The  case  was  appealed  to  the  circuit  court  at 
Union  City,  and  there  tried  by  the  circuit  judge  without  the  intervention  of 
ajury .  Judgment  was  rendered  against  Davis  for  $63,  (that  being  the  amount 
of  the  rent  debt,  with  interest, )  and  he  has  appealed  in  error  to  this  court.  It 
is  abundantly  shown  that  the  landlord  had  not  received  her  rent,  and  that  the 
crop  purchased  by  Davis  was  worth  more  than  enough  to  pay  it.  Never- 
theless, Davis  denies  his  liability,  and  assigns  error  upon  two  grounds:  "(1) 
Because  he  bought  the  crop  without  notice  of  any  lien ;  (2)  because  the  plain- 
tilTs  action  is  barred  by  the  statute  of  three  months." 

It  Is  true,  as  a  matter  of  fact,  that  Davis  had  no  notice  of  the  existence  of 
"tile  landlord's  lien  at  the  time  he  purchased  the  wheat;  but  that  is  no  proteo- 
tiOD  to  him  in  law,  as  he  assumes  it  to  be  in  his  first  assignment  of  error. 
TJDder  the  act  of  1857-1858,  Thomp.  &  &.  Code,  §  3542,  the  want  of  noUce 
WM  •  good  dsfense  to  the  purcbaaer;  bnt  his  liability  does  not  In  any  sense 

Digiiized  by  Google 


162 


BOUTHWEBTBBN  BBPORXBR. 


fTenn. 


depend  the  question  of  notice  since  the  act  of  2879,  Mill,  ft  Y.  Code,  g  4283, 
which  amended  the  former  act  by  striking  out  the  words  '*with  notice  of  the 
Uen." 

From  the  dates  already  glvm,  it  is  seen  that  this  suit  was  commenced 
more  than  three  months  after  the  matarl^  of  the  suit.  For  this  reason  It  is 
insisted,  under  the  second  assignment  of  error,  that  the  action  ia  not  correct. 
This  position  would  certainly  be  sound  if  the  suit  had  been  brought  with  a  view 
of  ei^orcing  the  landlord's  lien  on  the  crops;  for,  by  the  express  terms  of  the 
statute  the  lien  continues  for  only  three  months  after  the  rent  becomes  due* 
and  until  the  termination  of  any  suit  commenced  within  that  period  for  the 
collection  of  rent.  Mill.  &  V.  Code,  g  4282.  The  application  of  this  statute 
is  the  same,  whether  the  proceedings  be  against  the  crops  in  the  hands  of  the 
tenant,  or  In  the  hands  of  a  purchaser.  Phillips  v.  JUaxwell,  1  Baxt.  31. 
But  such  Is  not  the  purpose  of  this  action.  No  effort  is  made  to  enforce  the 
lien,  or  in  any  other  manner  Impound  or  subject  the  crop  itself.  It  is  an  ac- 
tion ot  debt  i^alnst  the  purchaser  of  the  crops  under  the  act  of  1879  which  is 
in  these  words:  "And  the  person  entitled  to  the  rent  may  recover  from  the 
purchaser  of  the  crop,  or  any  part  of  it.  the  value  of  the  property  so  that  it 
does  not  exceed  the  amount  of  the  rent  and  damnges."  Code,  8  4283.  This 
statute  gives  the  landlord  a  riglit  of  action  which  is  not  limited  by  the  dura* 
tion  of  the  lien  E^ainst  the  crops.~arightof  action  against  the  purchaser  per- 
sonally, and  without  reference  to  the  existence  or  non-existence  of  the  lien 
when  suit  may  be  brought  against  liira.  This  purchase  of  the  crop  while  sub- 
ject to  the  lien  is  an  interference  with  the  rights  of  the  landlord,  and  for  that 
interference  he  may  be  sued  by  the  landlord  before  the  rent  is  due,  (Richard- 
son v.  Blakernore,  11  Lea,  290,)  or  after  the  lien  has  expired  by  limitation. 
The  statute  giving  this  right  of  action  makes  no  provision,  in  terms,  with  re- 
Bpect  to  the  timein  which  the  suit  shall  be  brought;  but  it  indicates  the  nature 
of  the  suit,  by  saying  that  it  shall  be  *'for  the  value  of  the  property.  **  This 
contemplates  an  action  of  debt  as  upon  an  implied  contract  or  promise  on  the 
part  of  the  purchaser,  and  falls  within  the  last  clause  of  section  3472  of  the-^ 
Code,  which  requires  that  "actions  on  contracts,  not  otherwise  expressly  pro- 
vided for,"  shall  be  commenced  "within  sixyears  after  the  caase  of  action  ac- 
crued."   Tlie  jui^ment  is  affirmed,  with  costs. 

LuBTON  and  Folkes,  JJ.  We  concur  in  the  above  as  a  correct  exposition 
of  the  statute  in  question,  but  regard  the  result  as  exposing  the  merchant  ot 
purchasing  class  of  the  community  to  a  harsh  measure  of  liability. 


Glenn  et  aZ.  v.  Soutrbiin  Exp,  Co. 

{Supreme  Court  cf  Tmneu«e>  May  6^  1888.) 

Oabbibbs— Of  Goods— Liabiutt  tob  Lobs— Konoa  or  Clahe. 

lo  an  action  against  aa  ezprau  oompany  for  a  sfaortage  In  a  paokage  of  money  de- 
livered to  it  for  transportation,  the  roceipt  for  auch  packae:o  oontained  s  olaiise  mak- 
ing the  presentation  of  a  written  claim  for  any  loss  within  30  days  from  date  of  re- 
ceipt a  condition  precedent  to  reoovery  therefor.  There  was  eTidesce  tending  to 
excuse  plaintiffs  for  their  delay  in  making  suob  fjlaim,  whloh  was  made  as  aotm  aner 
discovery  of  the  shortage  as  was  reasonablr  posslue.  An  inatraction  that  there 
should  be  a  strict  compllanoe  by  plaintiff  with  the  letter  of  snoh  rao^pt,  before  he 
oould  recover,  Is  errorT^ 

Error  to  circuit  court.  Shelby  county;  L.  H.  Estbs,  Judge. 

Action  by  William  Glenn  &  Sons  against  the  Southern  Express  Company  for 
a  shortage  In  a  money  package  intrusted  to  defendant  to  be  delivered  to  ^aln- 
tiffs.   Judgment  for  defendant,  and  plaintiffs  bring  error. 

1  BespectinK  the  right  of  common  oarriers  to  Umit  their  liability  bj  oontraoL  Bk- 
press  Oo.  v.  iMmell,  (Tex.)  0  S.  W.  Bep^  786,  and  note. 
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Ponton  ift  Potton,  for  i^ntUb  in  enor.  ffUlham  cfr  MUlor,  tor  defiendant 
in  error. 

TuRNET,  C.  J.  In  the  receipt  of  the  company  for  the  money  package  is  the 
clause:  "In  no  event  is  this  cumpanj  to  be  liable  for  a  gn*ater  sum  than  the 
above  mentioned;  norshall  it  be  liable  for  anj  such  loss  unless  the  claim  there- 
for shall  be  made  in  writing  at  this  office  within  tbirtj  days  from  this  datOt" 
«tc.  The  shipment  was  to  have  been  made  from  Ruthet^ford*  Tenn.,  to  the 
plaintiffs,  in  Cincinnati,  and  could  have  been  made  and  heard  from  in  a  very 
«hort  time.  Therefore  the  stipulation  is  9  reasonnble  one;  and,  with  nothing 
explaining  a  non-compliance  with  its  requirements,  should  be  enforced-  If, 
however,  a  sufficient  l^al  excuse  be  shown  for  the  failure  of  a  strict  compli- 
ance,— if,  for  example,  the  plaintiffs  had  shown  that,  without  fault  or  blune 
on  their  part,  thej  did  not  discover  that  the  amount  sued  for  and  claimed  to 
have  been  extracted  from  the  package  had  been  inclosed  therein  and  delivered 
to  the  company,  and  there  was  no  material  fact  connected  with  the  delivery 
to  them  of  the  remainder  of  remittance  calculated  to  give  them  notice  or  put 
them  on  inquiry,  and  that,  within  a  reasonable  time  after  the  discovery  of  the 
shortage,  the  notice  provided  for  was  given,— this  would.  In  I^al  contem- 
plation, be  a  compliance  with  the  stipulation.  The  court  charged  the  jury: 
^Plaintiffs  should  have  at  once,  and  within  thirty  days  from  date  of  shipment, 
bave  notified  the  express  company  of  the  shortage;  and,  if  plaintifts  failed  to 
<to  so,  this  was  such  negligence,  should  you  find  by  the  receipt  and  contract 
•of  shipment  in  this  instance  it  is  provided  that  the  express  company  should 
not  be  liable  for  loss  of  the  meney  intrusted  to  tt  for  transportation  to  the 
plaintiffs,  unlass  the  claim  therefor  should  be  made  In  writing  at  the  office  of 
shipment  within  thirty  days  from  date  of  such  receipt.  •  •  •  The  court 
«hu-ges  you  that  was  a  reasonable  condition,  and  you  will  find  for  the  defeod- 
Anta."  This  is  error.  The  plaintiffs  had  introduced  evidence  tending  to  ex- 
cuse them  for  their  delay  in  making  claim  of  the  company  for  the  shortage; 
ajso  that  claim  was  made  as  aooo  aftior  discovery  as  was  reasonably  possible, 
aiid  Ibat  the  delay  of  discovery  was  not  chargeable  to  their  neglect  or  foult. 
The  charge  of  the  court  means  that  the  stipulation  is  imperative,  and  limited 
to  its  letter.  This  construoUon,  of  course,  withdrew  from  the  jury  the  proof 
alluded  to  heretofore,  and  upon  which  the  plaintiffs  had  the  right  to  have  the 
Jaij  pass  onder  a  ^pei  chai^.  Beversed  and  remanded. 


RoBiHsoK  «.  Ware. 
CStii)r«iiie  Court  ef  Miuowi.  Ifay  7, 18B8.) 

SOWMB— AcnON  TOR  AsaiaRKKIT  OV^LUUTAXIOH. 

An  action  for  the  aarignment  of  dower  Is  an  action  to  recover  real  estate,  within 
tbe  meaning  of  Rev.  St.  Mo.  1879,  |  8319,  which  provides  that  no  action  for  the  re- 
covery of  possession  of  land  shall  be  maintained  hy  any  person,  unless  he,  or  the 
person  under  whom  he  alaims.  was  seized  or  possessed  01  the  premises  within  10 
years  before  the  action,  the  widow  beinv  deemed  in  law  as  in  possession  upon  the 
the  death  of  her  husband,  and  the  limitation  will  begin  to  run  at  tbe  time  the  cause 
of  action  accrues. 

Appeal  from  circuit  court,  Audrain  county;  Elijah  Kobikson,  Judge. 

Action  for  assignment  of  dower  by  Maria  Robinson  against  Joseph  C^.  Ware. 
Judgment  for  defendant,  and  plaintiff  appeals. 

/.  Mcl>.  THmble,  George  Bobertson.  and  Slaughter  tfi  Taylor,  for  ai^mU 
lant.   T.  B.  Buckner  and  PratU  McQrary  <£  Ferry,  for  respondent. 

BxJLCK,  J.  This  was  an  action  for  the  assignment  of  dower,  commenced 
In  June,  1884.  The  plaintiff  failed  In  the  court  below,  on  the  ground  that 
her  aetloD  was  burred  by  the  statute  of  limitations.  The  facts  are  these: 
Benjamin  Boblnson,  phdntifl's  husband,  died  in  ApiU,  1867,  seized  In  fee  of 
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the  described  premises.  The  administrator  sold  the  land  in  1869  for  the  pay- 
ment of  the  debts  of  the  deceased,  under  an  order  of  the  probate  court,  and 
the  defendant  became  the  purchaser.  He  has  had  adverse  possession  for  more 
than  10  years  before  the  commencement  of  this  suit. 

It  becomes  of  some  Importance  to  determine,  at  the  outset,  whether  this  ac- 
tion is  one  for  the  recovery  of  real  estate.  The  old  writ  of  dower,  wide  nihil 
habet,  and  the  writ  of  right  of  dower,  were  classed  as  reHl  actions.  Ang. 
Lim.  (t>th  Ed.)  §  367;  Wood,  Lim.  §  278;  Steph.  PI.  (9th  Amer.  Ed.)  10. 
Our  statute  In  respect  of  the  assignment  of  dower  provides,  and  for  many 
years  has  provided,  that  "  when  any  widow  shall  be  entitled  to  dower  in  real 
estate,  and  she  be  deforced  thereof,  or  cannot  have  it  without  suit,  or  if  her 
dower  be  unfairly  assigned,  or  not  assigned  within  two  years  after  the  death 
of  her  husband,  she  may  sue  for  and  recover  the  same,  with  damage."  The 
suit  is  to  be  brought  against  any  person  claiming  an  interest  in  the  land,  or 
being  in  possession,  or  whoshatl  deforce  her  of  her  dower.  The  interlocutory 
judgment  is  that  she  be  seized  of  her  dower,  the  appointment  of  commission- 
ers to  set  off  the  same,  and  that  she  recover  tiie  damages  to  be  assessed;  and* 
by  the  flnal  judgment,  she  is  awarded  a  writ  of  possf-ssion,  and  an  execution 
for  the  damages.  Sections  2206,  2211,  22Z4,  2215,  Kev.  St.  1879.  Now,  if 
the  old  writs,  which  it  seems  did  not  give  the  widow  possession,  were  prop- 
erly classed  as  real  actions,  then  with  much  greater  reason  should  our  pro- 
ceeding be  denominated  a  real  action;  for  it  not  only  determines  the  right  to 
dower,  sets  off  the  third  part  of  the  lands,  but  gives  possession.  The  flnal 
juc^ent,  tnsldes  determining  the  right  and  awarding  damages,  is  eqnlviu- 
lent  to  a  judgment  in  an  action  of  ejectment.  It  is  sometimes  said  that  an 
nnassigned  dower  is  a  chose  In  a<^n ;  but,  upon  the  death  of  the  husband, 
tlie  inchoate  interest  becomes  conanmrnated,  and  her  right  to  demand  and  en- 
ter apon  the  enjoyment  of  that  Intnrast  commencee.  1  Scrib.  Dower.  618. 
Call  it  what  we  may.  it  la  an  interest  In  re^  estate;  and  the  proceeding  to 
have  dower  assigned  la.  in  this  state*  a  possensory  tuMoa.  It  oomes  Uterany . 
within  the  words,  "an  action  for  the  recovery  of  lands,  or  ftor  tiie  recovery  of 
the  possession  thereof. "  Theseotlons  of  the  Revised  Statutes  of  1879concern- 
Ing  the  limitations  ot  actions,  and  having  a  direct  bearing  upon  the  questions 
of  law  at  issae,  are:  8eetlon8219:  "liTqaotionforthereeoveTyof  anylands, 
taiMuents,  or  hereditaments,  or  for  the  reoovexy  of  the  possession  thereof, 
stiall  be  commenced,  had,  or  maintained  by  any  person,  *  «  •  aniess  It 
appaa  that  the  plainUfF,  his  ancestor,  predecessor,  grantw,  or  other  person 
under  whom  he  claims,  was  seized  or  possewed  of  the  premises  In  question 
within  ten  years  before  the  commencement  of  such  action."  Section  3228: 
"(Svil  actions,  other  than  those  for  the  recovery  of  real  property,  can  only  b» 
commenced  within  the  periods  prescribed  in  the  following  secthms.  after  tlie 
causes  of  action  shidl  have  accrued."  Section  8229:  "Within  ten  yeais: 
FinU  *  *  *;  third,  actions  for  relief  not  herein  otherwise  provided 
for.**  Other  sections  follow,  fixing  a  limitation  of  five,  three,  and  two  yeaiv 
for  different  classes  of  personal  actions. 

At  first  it  would  seem  to  follow,  from  vhst  has  been  said,  that  this  action 
is  within  section  3219.  But  it  has  been  generally,  though  not  always,  h^ 
in  the  United  States  that  the  action  for  dower  is  not  within  those  statute, 
in  respect  of  the  limitation  of  real  actions,  which  are  modeled  after  the  stat- 
utes of  Henry  VIII.  and  James  I.,  as  ours  is.  2  Scrib.  Dower,  c.  20;  Ang. 
Um.  (6th  Ed.)  369:  Wood,  Llm.  8  278.  Hence  It  was  held  in  Littleton  t. 
Patterson,  32  Mo.  357,  that  an  action  for  dower  was  not  barred  by  the  act  of 
February  2, 1847,  (Acta  1847,  p.  94,)  which,  except  as  to  the  period  of  time 
required,  is  the  same  as  section  3219.  That  case  was  decided,  and  doubtless 
had  to  be  decided,  without  reference  to  subsequent  l^islation.  The  practice 
act,  adopted  in  1849,  (Acts  1848-49,  p.  78,)  abolished  all  distinctions  between 
iietioiia  at  law  and  suita  in  equity,  and  detdared  that  thereafter  there  should  be 
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in  this  state  bnt  one  fbrin  of  actfon,  vbtch  Is  denominated  a  "cItII  action.** 
The  first  section  of  the  seoond  artide  repealed' certain  sections  of  tlie  Itovlsed 
Statutes  of  1845»  concerning  tbe  limitation  of  personal  actions,  and  substituted 
otbers.  The  second  section  declared  that  "civil  actions"  embraced  within  the 
article  could  only  be  commenced  within  the  time  prescribed  in  sections  which 
follow,  "except  where,  in  special  cases,  a  different  limitation  is  prescribed  by 
statute;"  and  the  next  section  contains  the  catch-all  clause,  as  It  is  called, 
namely,  third,  actions  for  relief  not  herein  otherwise  provided  for."  As 
said  in  Hunter  v.  Htmter,  50  Mo.  455,  this  clause  seems  to  have  been  made 
to  cover  equitable  cases,  as  well  as  others  not  falling  under  any  other  part  of 
tbe  statute.  This  history  of  the  legislation  shows  clearly  that  it  was  the  pol- 
icy of  the  legislature  in  1849to  fix  a  period  of  limitation  for  all  "civil  actions." 
Dower  is  a  civil  action,  and  webellevesuch  an  action  would  have  been  held  to  be 
barred,  in  the  case  of  Littleton  v.  Patterson,  supra,  either  by  the  first  section 
of  the  act  of  1847,  or  this  general  clause  in  the  act  of  1849.  had  the  court  been 
called  upon  to  consider  the  statutes  as  a  whole;  but  tbe  cause  of  action  there 
appears  to  have  accrued  before  the  adoption  of  the  act  of  1849.  Which  of  the 
sections  would  have  been  applied,  is  not  material,  at  this  time,  in  this  case. 
These  sections  of  the  acts  ot  1847  and  1849  were  carried  into  the  Revision  of 
1855.  and,  combined  in  one  act,  passed  as  such,  concerning  the  limitation  of 
actions.  Tbey  were  again  re-enactpd  in  1867,  (Acts  1856-57.  p.  76,)  proba- 
bly because  the  revised  bill  of  1855  had  no  enacting  cUuse.  Thus  the  law  con- 
tinued until  the  Revision  of  1865,  when  these  sections  appear  just  as  tbey  are 
at  Uie  present  time.  It  was  then,  for  the  first  time,  section  3228  read:  Civil 
anions,  "other  than  for  the  recovery  of  real  property,"  can  only  becommenced 
within  the  time  prescribed  in  sections  which  follow.  The  wcntts  just  quoted, 
occlude  actions  for  the  recovery  of  real  estate,  and  hence  the  general  clause 
of  section  8229  ctmnot  be  held  to  apply  to  an  action  for  dower*  But  we  are 
satisfied  tbe  legislature  made  the  section  assume  thatform  because  it  intended 
that  the  jaevioas  section,  now  section  8219,  should  Include  all  actions  for  the 
recovery  of  lands,  or  the  possession  thereof,  the  action  for  dower  Included. 
This  we  can  hardly  doubt,  if  we  consider  the  history  of  the  statutes,  and  pay 
any  regard  to  the  legislative  policy  to  provide  a  ItmltatlDn  fbr  all  actions,  so 
clearly  indicated.  We  are  tbe  less  embarrassed  In  reaching  the  conclusion  just 
stated,  because  some  courts  have  h^  dower  to  be  bmed  by  statutes  in  form 
like  section  S219.  Thus  in  Jonea  v.  PmotU,  6  Johns.  Ch.  196,  the  chancellor 
said:  "Thesamegenexalstatutedeelareathat noactlonfortfaerecoveiyof any 
lands,  eto.(  shall  be  maintained,  etc.,  unless  on  a  seizin  or  posBcaslon,  etc., 
oltber  of  the  i^alntlff.  etc..  or  of  the  ancestor  or  predecessor  of  tbe  plaintiff, 
within  25  years  before  such  action  brought. "  The  general  and  sweeping  lan- 
guage of  this  act,  no  less  than  the  sound  policy  of  It,  would  dictate  the  applica- 
tion of  it  to  the  action  of  dower,  as  well  as  to  an}*  other  real  action . "  In  Arkan- 
sas it  Is  held  that,  wherea  purchaser  lain  possession  holding  adversely,  thestat- 
ntootiimitrtlons  will  bar  the  widow's  claim  for  dower.  XAvingatony.Coohr 
ran,S3  Ajk.294;  seidAan  v.  JfattAeuw,  29  Ark.  6t)0.  By  refenncetoDanl^y 
V.  Dardejit  22  Ark.  263.  it  will  be  seen  their  statute  Is  the  same  as  ours.  AgiUn, 
tbe  reason  assijgned  for  excluding  actions  for  dower  from  statutes  formuhited 
after  the  Englub  statutes  are  that  the  statute  presupposes  a  previous  seizin 
or  possession,  from  the  expftatlon  of  which  the  limitation  must  commence; 
th^  dower  can  have  no  limitation  from  the  disseizi  n  of  the  h  uslnnd ;  nor  from 
the  widow's  own  seizin,  because  she  has  no  right  of  entry  or  of  action  for  pos- 
session until  dower  is  assigned.  Littleton  v.  Patterson,  supra.  In  some  cases, 
as  where  tlie  husband  alienates  tbe  land  during  marriage,  the  right  of  dower 
then  being  inchoate,  the  wife  has  and  can  have  no  immediate  action  for  the 
assignment  thereof,  and  the  limitation  can  only  commence  after  the  death  of 
Uie  hnsbUkd.  But  we  have  seen  that,  by  the  statute  law  ot  this  state,  the 
action  for  dower  Is  of  itself  a  possessory  action.  It  need  not  be  ftdlowed,  aa 
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under  tbe  old  vrite.  liy  an  Mtton  of  eifwtaient  The  Judgment  is  eqalvalent 
to  a  Jnd{;meat  in  ejecanmt*  and  It  glTW  her  actoal  pooaeaston  of  tluit  eatatn 
of  whien  she  Is  detoreed.  Again,  by  tbe  rtatnte  law  of  this  state,  the  widow's 
light  to  tan?  iB  not  limited  to  40  diqn.  She  has  the  right  to  hold  and  es^of 
tin  mansion  honse  and  plantation  tliereto  b^onging.  free  d  zent,  until  dower 
is  assigned)  no  matter  if  It  be  for  the  remainder  of  Iter  life.  This  estate  she 
may  recover  by  an  action  of  ejectment.  Robert§  t.  ifebon,  86  Ho.  22,  and 
cases  cited ;  ffolmea  t.  Krifig,  6  S.  W.  Bep.  847.  Kent,  speaking  of  such  stat- 
utes as  this,  says  that,  upon  the  death  of  the  hiuband,  ttie  widow  *'is  by  law 
deemed  in  possession,  as  a  tenant  in  oommon  witti  the  heirs,  to  the  extent  of 
her  right  of  dower;  and  hw  right  of  entry  does  not  depend  upon  the  assign- 
ment of  dower,  which  is  a  mere  severance  of  the  oommon  estate."  4  Kent, 
Comm.  (IStb  Ed.)  62.  Of  coarse,  this  right  to  occupy  the  mansion,  eta,  is 
not  tbe  same  thing  as  dower;  but  tbe  two  estates  are  closely  connected,  the 
continued  existence  of  the  former  depending  upon  the  non-assignment  of  the 
latter.  Now,  If  the  statute  read,  in  substance,  **that  no  action  for  tbe  recov- 
ery of  lands,  etc.,  or  for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained, unless  the  action  is  brought  within,  etc.,  after  the  oaase  of  action  ac- 
crued to  the  plaintiff,  or  person  under  whom  bedalms,"  there  can  be  no  doubt 
but  the  action  for  dower  would  be  included.  This  is  the  effect  which  we  give 
to  the  statute  in  other  cases.  It  is  its  meaning,  as  Indicated  by  the  disabitity 
sections.  As  a  general  rule,  when  we  adopt  a  statute  from  another  jurisdlo- 
tion,  we  take  it  witti  tbe  construction  which  .baa  Iwen  given  to  it  in  that  ]a- 
risdiction;  but,  where  one  or  more  sections  are  formulated  after  these  old  En- 
glish statutes,  we  must  construe  our  own  enactments  in  the  light  of  the  whole 
body  of  our  statute  law  upon  tbe  same  general  subject.  With  the  before- 
noted  added  statutory  incidents  to  tbe  dower  estate,  and  giving  due  consideiv 
ation  to  the  legislative  policy  of  the  state  to  quiet  vexatious  litigation  by  fix- 
ing a  period  of  limitation  for  all  civil  actions,  we  are  bound  to  say,  and  do  hold, 
that  the  action  for  the  assignment  of  dower  is  within  the  limitation  prescribed 
by  section  3219.  Bev.  St.  1879;  that  the  statute  will  not  begin  to  run  untU 
the  cause  of  action  has  accrued.  Of  course,  to  put  the  statute  in  operation, 
the  possession  must  be  adverse. 

It  is  conceded  that  the  act  of  March  22.  1887,  (Acts  1887,)  has  no  applica- 
tion to  this  case,  and  hence  we  are  not  concerned  with  It  here.  It  was  prob* 
ably  passed  because  of  the  decision  in  Johiu  v.  Pmtofi^  88  Mo.  66.  In  that 
case  the  defense  Interposed  was  staleness  at  the  demand, — not  an  actual  bar 
by  the  statute.  What  was  said  in  respect  of  the  statute  of  limitations  was 
but  following  the  case  of  Littleton  v.  Patt«non,  supra;  and  that,  too,  with- 
out our  attention  being  called  to  the  radical  change  made  in  the  statute  by  tba 
act  of  1849.  The  Jud^ent  in  this  case  is  therefore  afilrmed. 

J.>  iriMent.  The  other  judges  oononi. 


Beard  v.  Hale. 

{Su^treme  Ctnurt  of  Mi»»ouH.   May  T,  1888.) 

DOVBB— -Aonoii  TOB  AwiamixHT  or— LnuvATioN. 

An  action  1;^  a  widow  for  the  aasi^rnment  of  her  dower  ia  an  aotlon  to  reoovor 
Teal  estate  within  the  meaolne  of  Rev.  St.  Mo.  1879,  {  8Sl9,  which  provides  that  no 
action  to  recover  real  estate  saall  be  m^tained  by  any  one  unless  he  was  seized  or 
possessed  of  the  premises  within  10  years  b^ore  the  action,  XbB  widow  being 
oeenwd  in  law  as  in  possession  upcni  tbe  death  of  her  hosbaad,  and  tbe  llmltatioa 
will  begin  to  run  at  toe  Ume  her  oanae  of  action  aoomea.  Following  fioMnson  v. 
TTon,  ante.  1S8. 

Appeal  from  circuit  court,  Audrain  county;  Eiijjah  Bobznbon,  Judge. 
W.  Vf*  S'ryt  for  appellant,   tf.  .B.  MtuifaTlaiM  and  Kam$*  4  frouMq^, 
for  reqwndent. 
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Shskwoodw  J.  Aetioii  for  uaignment  of  doww.  PIm,  the  statute  of  lini> 
itsdons.  ETidence  shows  sale  of  the  land  by  the  administrator  uf  thu  estate 
of  j^aintilTs  former  husband  in  1864;  immediate  possession  taken  by  the  pur- 
elMer,  and  that  he.  and  tirose  claimtng  nnder  him.  have  been  in  advene  poe- 
sesskm  ever  since.  This  action  was  brought  in  1884.  Tbe  court  below  ruled 
that  the  statute  bad  run,  and  consequenUy  found  in  favor  of  defendant.  In 
the  caae  of  Robintoti  v.  Ware^  ante,  153,  (decided  at  the  present  delivery^  an 
action  of  the  same  nature  as  the  present  one  was  decided  the  aame  way.  That 
eaae  dominates  this  one*  uaA  the  judgment  is  affirmed. 

All  concur,  Init  Bat.  J.,  absent 


TUBHEE  e.  HOTL>. 

{Sttpnme  Court  of  Miuouri.  May  7,  tSSS.) 
Tbuws-  BaccMHO  Ossr  with  Trust  Propirtt— Noticb  to  Camrroa. 

A  note  p^abte  to  ceniUn  trastees,  and  secured  by  a  deed  of  trast,  was  by  them 
indoned,  as  tnutees,  to  their  snocessor  in  the  management  of  the  trust-eetate. 
After  matblito',  the  new  trustee  pledged  both  note  and  deed  of  trust  to  seoure  hia 
peivale  dAbC^  tne  penon  reoeiTing  the  same  being  ignonuit  of  the  trust,  field,  that 
the  penon  leertnng  said  note  was  charged  with  notice  that  it  was  held  in  trust 
and  is  liable  for  tite  coaTersion  thereof. 

Appni  from  St.  Iionis  draatt  court;  Oborob  W.  Litbkb.  Judge. 

This  was  an  action  broogfat  hj  Charles  H.  Turner  against  Gluules  Hojla 
for  the  conTeraioB  of  a  promissory  note  belonging  to  an  estate  of  wliich  plain- 
tiff is  trustee.   Judgment  for  plaintiif,  and  defendant  appeals. 

Z^ywr.  Zw  it  EUi$,  for  appellant.  JfueneA  <ft  Cltm  and  Ff^  WislUmtu, 
for  rapoDdmt. 

Bracb,  J.  In  tUB  aetbm  the  ]Mntilf  recovend  judgment  In  tbe  oircait 
eourt  of  Um  elty  of  St.  Lmils  tor  tbe  sum  of  •4.825.ffii  damwes  for  tbe  con- 
'wrrion  cf  a  jnomiawkry  note  betonging  to  an  estate  of  whleh  ne  la  the  tmatee. 
Tbe  facta  in  the  case  are  substantially  as  follows:  On  February  9, 1874,  Car- 
oline 0*Fallon  H  al.  oonvi^yed  to  Benjamin  Farrar  oertain  real  estate  In  said 
aty,  in  truit  for  Fanny  WaU.  Bllen  Smith,  and  Emilv  O'Pallon.  with  power 
**to  sell  and  ooqt^  Uie  same  to  any  purohaeer  at  public  or  private  sale,  and 
to  receiTe  proceeds  thereof,  which  shall  be  hy  the  said  party  of  tbe  second 
pert  [said  Farrar,  tmatee]  tuTested  and  held  subject  to  the  same  trustB  which 
are  ^  this  deed  impreesed  npon  the  property  hereby  conveyed. "  Benjamin 
Farrar  having  died  on  the  7th  of  November,  1878.  John  B.  Farrar  and  D.  B. 
Bnma  were  subeUtnted  as  trusteee  in  his  place,  who  on  the  20th  of  April, 
1881,  Invested  a  part  of  said  trust  fund  In  the  pnunlssory  note  for  tbe  conver- 
■kni  of  which  this  action  was  brought,  and  which  is  as  follows:  "St.  Louis, 
April  20. 1881.  $4,000.  Two  years  after  date,  without  grace,  we  promise  to 
pi^  to  the  order  oi  Jno.  R.  Farrar  and  D.  D.  Buma,  trustees,  four  thousand 
^  dotlars,  for  value  reeelved,  with  interest  from  maturity  at  the  rate  of  six 
peroeni.perannnm,  at  theSLLouis  Nat.  Bank.  Estate  or  Bbnj.  Fakbar, 
Bec'd.  By  Samdhl  SooiOHa,  Executor.  Akna  B.  Fabrar,  Executrix.** 
This  note  was  secured  by  deed  of  trust  of  same  date,  executed  by  the  malcers 
of  said  note  on  certain  real  estate  in  said  city.  In  which  tbe  beneflciarles  were 
designated  as  **B.  D.  Burnee  and  John  R.  Farrar,  trustees  for  Mrs.  Fanny 
Wall,  Mra.  Ellen  Smith,  and  Emily  OTallon.  parties  of  the  third  part."  On 
the  17th  of  January,  1884,  W.  C.  Jamison  succeeded  Farrar  and  Burns  as 
trustee  in  the  trost,  and  received  from  them,  among  other  assets,  the  said 
note  and  deed  of  trust;  the  note  bearing  the  following  indorsements:  "In't 
paid  on  tfaie  note  to  October  20. 188S.  Without  recourse.  John  R.  Farbak. 
I>.  D.  BURHBS,  Trustees."  On  the  17th  of  March,  1884,  Jam^n  twrrowed 
of  tbe  defendant  tOtOOO,  for  wbieh  be  executed  to  defendant  hie  pixunlssoiy 
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note  of  that  date;  and  as  collateral  security,  in  part,  for  said  loan,  iadorsed 
said  trust  promisaory  note,  and  delivered  the  same,  t<^ther  with  the  deed  of 
trust  gi  ven  to  secure  Its  payment,  to  the  defendant.  On  the  Ist  of  J nly,  1884, 
the  pluntifl  was  appointed  trustee  in  place  of  said  Jamison,  and  thereafi»r 
made  demand  of  said  note  of  the  defendant ;  and,  upon  his  refusal  to  deliver 
or  account  for  the  same,  plaintiff  brought  this  suit.  The  defendant,  examined 
in  his  own  behalf  as  a  witness,  gave  substontially  the  following  account  of 
this  transaction  between  him  and  Jamison ;  "On  March  17th,  Mr.  Jamison  met 
me.  and  aslced  me  if  I  could  loan  himsix  thousand  dollars.  I  told  Mr.  Jamison 
that  I  bad  the  money,  but  needed  it,  or  would  need  it  in  a  very  short  time. 
Jamison  said  he  could  give  me  good  security  for  the  loan,  and  he  would  also 
pay  me  the  money  when  I  needed  it.  I  told  Mr.  Jamison  that  under  these 
circumstimces,  distinctly  understood,  that  if  he  would  give  me  good  collateral, 
and  pay  me  this  money  as  I  wanted  It,  I  would  make  him  the  loan.  He  said 
it  was  all  right.  I  said  I  would  be  in  his  office  at  ten  o'clock  the  next  day  to 
arrange  it  with  him.  He  said:  '  Meet  me  at  three  o'clock  thisaftemoon.*  I 
went  into  his  office,  and  Mr.  Jamison  was  sorting  a  bundle  of  papers.  He 
said :  '  Charlie,  I  am  looking  over  collateral  for  this  money.*  He  threw  out 
the  collateral,  and  said:  <  Here  Is  a  one  thousand  dollar  deed  of  trust, — note 
secured  by  deed  of  trust;  and  here  is  another  one  for  four  thousand  dollars.* 
He  said:  •!  want  to  give  you  two  thousand  dollars  more;*  and  he  looked 
through,  and  said:  '  I  cannot  put  my  hand  on  more  collaterals  to-day,  but  I 
will  fix  that  with  you  in  a  day  or  two,  and  will  make  that  all  right.'  I  hes- 
itated then,  and  gave  Mr.  Jamison  a  check  for  six  thousand  dollars;  but  un 
his  promise  that  he  would  give  me  that  extra  collateral  in  a  day  or  two,  and 
supposing  at  that  time  that  Mr.  Jamison  was  as  solvent  as  any  man  in  St. 
Louis,  I  drew  up  a  check,  and  gave  it  to  him.  He  gave  me  his  note  and  these 
collaterals,  one  of  which  was  four  thousand  dollars  and  and  one  one  thousand 
dollars.  I  gave  him  the  money,  the  six  thousand  dollars,  on  the  17th  of  March, 
and  got  these  collaterals  on  the  same  day,  and  before  I  gave  him  the  check. 
1  got  this  four  thousand  dollar  note  io  controversy  in  thU  suit,  and  another 
thousand  dollar  note  secured  by  a  deed  of  trust,  at  that  time  when  I  gave  him 
the  check.  At  that  time  I  had  no  knowledge  or  intimation  in  any  way  that 
Mr.  Jamison  held  the  note  sued  upon  in  the  capacity  of  a  trustee.  I  supposed 
that  Mr.  Jamison  had  come  into  possession  of  tlte  note  by  purchase,  or  some 
other  way.  I  had  no  idea  that  be  was  the  trustee  of  any  such  estate.  I  sup- 
posed he  owned  the  note.  I  looked  at  the  note,  saw  who  the  payees  were. 
The  payees  were  J.  B.  Farrar  and  D.  D.  Burns,  trustees.  Then  I  looked  on 
the  back  uf  the  note,  and  saw  the  indorsement:  •  Without  recourse.  D.  D. 
Burns,  J.  B.  Farbab,  Trustees.'  Read  the  deed  of  trust*  but  paid  very  lit- 
tle attention  to  it;  read  the  description  of  the  property  in  the  deed  ot  trust. 
The  beneficiaries  were  some  parties  named  O'Fallon  and  Wall.  Saw  the  note 
was  overdue;  asked  no  questions.  Mr.  Jamison  simply  said:  *  Here  are  two 
good  collaterals.'  Looking  upon  the  way  in  which  the  note  was  made,  it  sat- 
isfied me,  and  the  description  of  the  property  that  a«ennd  the  notei---I  wu 
satisfied,  and  took  them." 

That  the  promissory  note  pledged  by  Jamison  aa  collateral  security  for  the 
loan  which  defendant  made  him,  and  for  which  he  executed  his  individual 
note  to  the  defendant,  was  a  part  of  the  trust  fund;  that  the  plaintiff  is  the 
trustee  of  that  fund;  that  the  money  obtained  by  Jamison  was  not  applied  to 
any  of  the  purposes  of  the  trust,  but  to  bis  own  use.—is  undisputed.  But 
it  is  contended  that,  the  instrument  creating  the  trust,  liaving  conferred  upon 
the  trustees  the  power  to  change  the  character  of  the  fund,  the  trustees  had 
power  to  sell  or  vary  the  securities;  and,  in  hypothecating  the  note  as  he  did, 
he  conferred  upon  defendant  a  perfect  title,  and  could  do  so,  although  the  de- 
fendant may  have  known  that  the  note  was  trust  property.  This  point  was 
not  overlooked  by  the  learned  judge  before  whom  the  caae  was  tried  below. 
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vhof  nxnlBhes  ao  answer  to  this  ocmtention  in  the  ftdlowiag  langosge:  **  When 
« trustee  with  power  to  ebsnga  investments,  and  profesaing  to  act  on  behalf 
«nd  for  the  trust-estate.  Induces  a  third  pentm  to  buy  from  him  trust  prop- 
arty*  or  to  advance  upon  %  the  third  perscm,  acting  in  good  faith,  wlU  acquire 
a  good  title*  lUthouffh  the  tmi^  convert  tbepromeds  aC  the  sale  or  advance 
to  his  own  use.  The  third  party,  a^lng  under  the  cLreumstances  stated,  is 
not  bound  to  see  to  it  that  the  proceeds  of  his  purchase  or  advance  are  prop- 
txly  applied  by  the  trastee.  But  this  role  has  no  ap|dicatton  when  the  trus- 
tee is  not  professing  to  act  for  or  on  behalf  ot  the  trust^tato,  or  the  third 
party  is  not  dealing  with  him  in  good  fatth,  believing  that  the  trustee  is  mak- 
ing the  sale  or  getting  the  advance  on  behAlf  of  the  trust^state.  In  the  case 
at  bar  the  evidence  shows  that  Jamison  solicited  Hc^le  to  mtkB  him  a  shwt 
loan  upon  good  odlateral.  He  did  not  mention  the  trust.  He  did  not  ask  for 
a  loan  on  behalf  ot  the  toist.  He  asked  it  fbr  himself  Indlvidnally*  and  the 
loan  was  made  to  him  indlridually.  On  tiie  foce  ot  the  transaction  it  was  a 
dear  case  oi  the  conversion  by  Jamison  of  a  trnst  asset  for  his  Individual 
purposes,  and  later  developments  proved  tiiat  it  was  nothing  else.  Under 
these  circumstances,  it  would  seem  very  clear  that  Ht^Ie  cannot  assert  aqy 
title,  as  against  the  present  trustee,  if  he  took  the  note  with  notice  that  it 
was  part  of  the  trust  property,  or  was  chargeable  with  notice  of  that  fact." 
Jamison,  in  pledging  the  nototo  defmdant  as  security  for  bis  individual  debt 
for  the  money  loaned  him  b7  defendant,  was'gullty  of  a  gross  breach  of  his 
trust,  and  in  that  act  was  making  a  fnudnl&t  misapplication  of  the  trust 
fund.  The  defendant,  in  receiving  the  security,  parUcipated  in  the  misappli- 
cation, but  not  in  the  fraud;  the  only  pnnnd  upon  which  he  claims  in  his 
evidence  to  be  protected  from  the  consequences  ox  his  conversion  of  the  note 
bdonglng  to  the  trust  fund  acquired  by  him  ttirough  such  fraudulent  misap- 
l^ication  by  Jamison  is  not  that  Jamison,  in  toinsferring  the  note  to  him,  was 
exercising  power  conferred  npon  him  1^  the  instrument  creating  the  trust, 
apparently  for  the  purposes  of  the  trust,  but  that,  being  the  holder  of  the. 
note  by  proper  indorsement  from  the  payees,  defendant  took  it  from  him  as 
security  for  the  loan  in  good  faith,  without  any  knowledge  that  Jamison  held 
it  as  trustee,  but  believing  that  he  was  the  owner  thereof  in  his  own  right. 
This  was  the  only  defense  disclosed  by  the  evidence,  and  thereupon  the  de- 
fendant asked  the  court  to  declare  the  law  to  be  that  "if  he  received  the  note 
in  controversy  f  rmu  Jamison  aa  security  for  and  contemporaneous  with  a  loan 
of  six  thoosaod  dollars  by  him  made  to  said  Jamison,  and  at  the  time  when 
said  note  was  so  received  by  him  be  bad  no  actual  knowledge  that  lie  (Jami- 
son) held  said  note  as  trustee,  and  took  said  note  in  good  faiUi.  then  the  court 
should  find  that  the  defendant,  Hoyle,  acquired  a  good  title  to  said  note. "  The 
security  taken  being  in  the  form  of  a  negotiable  promissory  note,  the  defense 
would  have  beep  a  good  one,  notwithstanding  the  fact  that  the  payees  were 
therein  designated  as  trustees,  and  the  deed  of  trust,  given  to  secure  its  pay- 
ment, delivered  to  the  defendant  with  the  note,  pointed  out  the  beneficiaries 
of  the  trust.  If  the  note  had  not  been  overdue  and  dishonored  at  the  time  it 
was  pledged.  Maye9  v.  Robinatm^  93  Mo.  114,  5  S.  W.  Bep.  611;  Hagerman 
v.  Sutton,  91  Mo.  519.  4  S.  W.  Bep.  73.  But  there  is  this  vital  distinction 
between  the  rights  of  a  transferee  who  received  the  paper  before  and  one  who 
received  it  after  maturity.  "  The  transferee  of  negotiable  paper  to  whom  it  Is 
transferred  after  maturity  acquires  nothing  but  the  actual  right  and  title  of 
the  transferrer,  and  takes  it  subject  to  all  the  equities  with  which  it  was  in- 
cumbered in  the  hands  of  the  party  from  whom  he  received  it. "  1  Daniel,  Nejr. 
Inst.  8  724a;  Ford  v.  PhUlipi.  83  Mo.  523;  Julian  v.  Calkins,  85  Mo.  202; 
W/teeUr  v.  Barret,  20  Mo.  573.  The  defendant  in  this  case,  liaving  received 
the  note  in  controversy  long  after  it  became  due,  acquired,  by  virtue  of  Its 
ind<aseinent  and  delivery  to  him  for  value  by  Jamison,  no  higher  or  greater 
Utle  than  Jamison  bad.  He  stands  In  the  shoes  of  bis  ludorser.  The  boie- 


Digiiized  by  Google 


160 


■ODfOWnrBBH  BXPOBTER. 


flelarieB  of  the  tnut  are  the  real  ownen  of  th»  note.  Jamison  had  no  Boclk 
titie  as  could  be  set  np  by  him  against  them,  or  the  {flafntiff  In  this  case*  in 
whom  iB  vested  tiie  legal  title  to  said  note  tn  trust  for  tiiem,  in  an  action  for 
its  reoovery;  and  defwidant,  by  the  temsfer  to  hi^.  noqnfred  no  snch  title  aa- 
conld  defeat  pJaintilTs  aetlon  against  him  for  its  conversion,  unless  upon  the 
ovidence  be  fs  brought  within  the  jsoteetion  at  the  equitable  prindpie  thi^» 
when  one  of  two  innocent  persons  must  sastatn  aloss  occasioned  by  the  fraud 
of  a  third,  itmnst  fall  iipon  the  one  whoputsit  in  tbe  power  of  the  third  pei^ 
son  to  commit  the  frand,  which,  In  its  application  to  negotiable  p^ier  trans- 
ferred after  maturity,  has  been  fonnuhUed  into  a  rule  that  has  received  the- 
sanction  of  this  conrt:  "That  if  Ibe  tme  owner  of  a  negotiable  note  overdue^ 
or  a  non-negotiaUe  note,  clolAies  aDOther  wiUi  tiie  usual  evidence  of  owner- 
ship, or  with  full  power  of  disposition,  and  third  persons  are  led  Into  dealing 
with  aoch  apparent  owners,  they  will  be  protected  in  tbeir  dealings.  Their 
rights  in  such  cases  do  not  depend  on  the  actnaPtltle  or  the  anthonty  of  tbe- 
puty  with  wfa<Hn  th^  deal  directly,  but  are  derived  from  the  act  of  the  real 
owner,  which  preelndea  him  from  disputing,  as  against  them,  the  extotenoe- 
of  the  title  or  pow^  which,  through  negligence  or  mistaken  confidence,  he 
caused  or  allowed  to  be  vested  tn  the  party  making  the  conveyance.**  Jfeuh- 
hofv.  C'ReHlVf  98  Ho.  164. 6  S.  W.  B«*p.  78 ;  £00  v.  Tamer,  89  Mo.  489 ;  Sank 
V.  Bank,  71  Mo.  188.  This  l^  not  a  case,  however,  In  which  this  prindpl^. 
which  operattA  by  wqr  of  estoppel,  can  be  Invoked.  Jamison  was  never 
clothed  with  full  power  to  rllspoee  of  this  overdue  negotiable  promissory  note^. 
or  of  the  deed  of  trust  given  to  secure  it.  His  powerofdisposilaon  was  quali- 
fied and  limited  to  the  single  purpose  of  disposing  of  it  for  reinvestment  for 
the  t)eneflt  of  the  trust.  He  had  In  twit  no  power  to  pledge  it  for  his  individ- 
ual debt,  nor  was  he  the  apparent  owner  of  it  in  hia  own  right.  Tbeapparent- 
title  that  he  had  thereto  was  that  derived  from  the  payees  of  the  note  bythetr 
indorsement.  These  payees  were  designated  in  the  body  of  the  note  as  btw- 
tees.  As  trustees  they  indorsed  it.  The  deed  of  trust  to  secure  it  was  upoa 
condition  of  payment  to  these  indorsers  as  trustees,  and  in  it  the  benetlci- 
aries  ot  the  trust  wwe  pointed  out  and  named.  The  character  of  the  note 
was  a  trust  asset,  was  stamped  upon  its  face  and  its  baclf ,  and  proclaimed  by 
the  security  which  accompanied  it.  They  needed  simply  to  be  interrogated  to- 
disclose  the  nature  of  tbe  title  by  which  Jamison  held  It.  Yet  the  d^endant 
took  this  overdue  note  to  secure  the  individual  debt  of  Jamison  to  him  without 
maklnga  single  inquiry  as  to  his  title,  or  giving  any  heed  to  tbe  contents  of  the- 
note  or  deed  of  trust,  which  alone  would  have  given  any  reasonably  prudent 
man  wanting  that  Jamison  was  holding  this  note  In  a  fiduciary  capacity,  and 
not  In  his  own  right.  Tbe  trustees  who  had  charge  of  this  estate  prior  to- 
Jsmison's  appointment,  and  from  whom  he  received  it,  had  furnished  ample 
indicia  upon  the  face  of  these  papers,  by  which  this  note  could  be  recognized 
as  part  of  the  trust  property.  The  defendant,  taking  it  after  maturity,  at  his. 
own  rialE  failed  to  inquire  and  ascertain,  as  he  might  easily  have  done,  that- 
this  was  not  Jamison's  property,  and  that  he  had  no  power  to  pledge  it  for 
his  private  debt.  He  had  confidence  in  Jamison,  saw  the  note  bad  been  in- 
dorsed by  the  payees,  was  willing  to  risk  Jamison's  title,  did  risk  it,  and  got 
Just  such  title  as  Jamison  had,  and  no  other.  He  has  become  the  victim  of' 
his  own  misplaced  confidence  and  negltgence,  and  not  of  the  misplaced  con- 
fidence or  negligence  of  tbe  real  owners  of  the  note,  or  of  those  from  whom  ■ 
Jamison  received  it,  neither  oF  whom  have  done  any  act  which  should  pre- 
clude tbe  plaintiff  in  this  action  from  setting  up  the  superior  title  of  such  real 
owners  against  that  acquired  by  defendant  from  Jamison. 

The  trial  court  held  that,  when  the  defendant  received  the  note,  he  did  so 
charged  in  law  with  notice  that  Jamison  held  it  as  trustee;  that,  having  con- 
verted this  trust  note  to  bis  own  use,  he  must  respond  to  the  plaintiff* 
tbe  present  touatee  of  tbe  estate  of  which  it  was  an  asset,  in  damagee  to  the  - 
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wmount  of  the  value  ct  the  aete,  and  rendered  judgment  aeeoidinglj.  We 
find  no  error  in  the  ruling  of  the  court,  and  ttie  Judgment  le  afflrmed. 
All  oonour. 


Scott  et  al.  v.  tJooTT.  ' 
(Supreme  Court  of  3{U$auH.   May  7, 1888.) 

Ttmm — DBLtTBsT— Paoor  or. 

When  It  eppekra.  In  an  aotion  to  annul  a  deed,  that  tbe  deed  was  not  recorded  tUl 
after  the  deafii  of  the  giBiitor,  and  that  both  grantor  and  grantee  had  made  deola- 
lationa  inotnislBtent-mth  ita  delivery,  the  preaumptioa  of  delivery  arising  from  pos- 
Msdon  of  the  deed  will  not  he  supported  by  the  mere  faot  tftutt  the  graatee  re- 
oeived  by  mail  an  envelope,  addressed  In  hla  own  handwriting,  In  wblcn  the  deed 
WM  oontained  when  filed  for  record.' 

Appeal  from  circuit  court,  Xodaway  county ;  H.  S.  Kellvy,  Judge. 

This  was  an  action  by  Eleanor  Scott.  Williun  B.  Scott.  Ella  B.  Scutt,  Kan- 
nie  il.  Scott,  and  Mattie  £.  Scott,  against  David  A.  Scott,  to  cancel  a  deed 
ocecated  hj  Maggie  B.  Scott  to  defendant.  Judgment  for  defendant,  and 
pbuntiffe  appeal. 

T.  J.  Jomuton,  for  appellants.  Sdtoard*  SUitont  and  IF.  W.  itaf?way. 
for  respondent. 

NOBTOKt  C.  J.  This  is  a  proceeding  in  equity  Instituted  in  the  circuit 
court  of  Nodaway  county  to  vacate  and  annul  a  certain  deed  purporting  to 
have  lieen  executed  on  the  2Sd  of  April.  1883,  by  Maggie  R.  Scott,  conveying 
to  defendant  certain  lands  in  the  counties  of  Nodaway  and  Vernon,  in  tliia 
state,  and  other  lands  in  the  states  of  Ohio  and  Nebraska,  and  also  all  the  uer- 
sonal  property  of  said  Maggie,  which  said  deed  was  Qled  for  record  in  the  re- 
corder's office  in  Nodaway  county  on  the  17th  day  of  September,  1683.  On 
the  trial  of  the  cause  the  court  rendered  judgment  for  defendant,  from  which 
plaiotifls  have  appealed.  The  grounds  set  up  in  the  petition  for  vacating  this 
deed  are  substantially  as  follows:  Pint,  that  the  deed  was  never  delivered  to 
defendant;  tecond,  tliab  said  Maggie  B.  Scott  did  not  make  the  deed  in  the 
form  in  which  it  now  appears,  and  in  which  it  was  recorded;  third,  that,  in 
wliatever  form  said  deed  was  executed  by  said  Maggie,  if  executed  by  her  at 
all,  it  was  procured  to  be  executed  by-fraud  and  undue  influence  on  the  part 
<rf  defendant,  exerted  by  him  over  her  in  consequence  of  confldential  relations 
existing  lietween  them.  The  deed  sougiit  to  be  vacated  conveyed  to  defend- 
ant, "for  and  in  consideration  of  the  sum  of  being  provided  for  during  her 
natural  life  as  she  desires,  affection,  and  other  very  Viiluable  considerations  to 
her  In  tiand  paid  by  the  pai-ty  of  the  second  part,  the  receipt  of  whicli  is  ao 
knowledged,"  all  the  real  and  persouHl  est)U«  of  Raid  Mnggie.  It  is  dated  the 
2Sd  of  April,  1883,  and  has  appended  to  it  a  certiHcate  of  acknowledgment 
of  ttie  same  date,  taken  by  Robert  Baird.  notary  public,  and  is  attested  by  said 
notary  and  W.  E.  Baird.  It  is  admitted  by  the  answer  that  all  of  the  written 
part  of  said  deed,  except  the  signatures  of  said  Maggie,  the  notary,  and  ^V .  £. 
Baird,  is  in  the  handwriting  of  defendant.  The  evidence  of  the  notai-y  and 
iittesting  witness  sulHcientlyprove  the  execution  of  the  deed, and  its  aclinowl- 
edgment  before  the  notary.  W.  E.  Baird  testified  that  he  was  requested  by 
said  Maggie  to  witness  the  deed;  that  he  never  read  it  or  heard  It  read,  nor 
were  the  contents  of  the  deed  stated  to  him  further  than  that  it  was  a  deed 
from  Maggie  B.  Scott  to  David  A.  Scott;  tliat  he  could  not  say  whether  the 
deed  was  filled  out  or  not;  that  he  did  not  look  at  ^, — only  when  his  signa- 
ture  was  to  be  written;  that  said  Maggie  took  the  deed  away  with  her.  liot>- 
ert  S.  Baiid,  the  notary,  teetlfted  that  he  took  the  acknowledgment  of  this 

>8ee,  aliD,  Otto  v.  Doty,  (Iowa,)  1ft  N.  W.  Bap.  ffffi;  Stewart  v.  Stnwt,  (Wla.)  T  N. 
W.  BiVk  880. 
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deed,  Kod  also  of  another  one  a  month  or  two  before;  that  one  of  these  deeds 
'was  handed  by  said  Magfiie  to  Scott  in  the  hall,  and  hU  impreeslon  waa  that 
It  waa  the  last  one  acknowledged.  This  deed,  so  far  as  the  fact  is  disclused 
4)7  the  evidence,  from  the  time  it  was  executed  and  acknowledged,  and  handed 
i}y  the  notary  to  said  Maggie,  does  not  again  appear  till  the  17th  day  of  ISep- 
%ember,  1883,  two  days  after  the  death  of  Aaid  Maggie,  when  it  waa  given  by 
^defendant  to  one  McMillan  to  be  filed  for  record,  and  whs  by  him  on  said  day 
Bled  for  record  In  the  recorder's  office  of  Nodaway  county.  Mr.  Noel,  the  re- 
corder, testified  that,  at  the  time  the  deed  whs  filed,  his  attention  was  called 
to  it,  and  he  thought  it  was  not  all  written  at  the  same  time;  that  there  was 
at  that  time  about  three  shades  of  ink;  tlie  ink  in  the  descriptive  part  was 
lighter ;  the  lower  part  of  the  description  was  lighter  than  the  balance  of  it. — 
newer  written;  that  the  ink  was  more  nearly  alike  when  he  testified  than 
when  it  waa  filed  for  record. 

Where  a  deed  has  been  executed  and  acknowledged,  the  possession  of  it  by 
the  grantee  is  presumptive  evidence  of  its  delivery.  Yarnall  v.  Tamall,  6 
Mo.  325.  It  Is  affirmed  in  the  case  of  Hitey  t.  Hu^,  65  Mo.  689,  that  the 
lodgment  of  a  deed,  properly  executed  and  acknowledged,  by  the  grantor,  in  a 
place  1-0  which  the  grantee  has  access,  and  from  which  he  can,  without  bln- 
derance,  transfer  it  to  his  own  possession,  with  the  intent  on  tlie  part  of  tha 
grantor  that  the  grantee  may,  after  bis  death,  take  It,  and  have  it  recorded, 
does  not  constitute  delivery  of  the  deed. 

-  The  first  question  to  be  considered  is,  do  the  facts  in  evidence  overcome  the 
presumption,  arising  from  d^endant's  possession  of  the  deed,  that  it  was  de- 
livered. As  preliminary  to  the  discussion  of  this  question,  it  is  proper  to 
state  the  relations  the  various  parties  sustained  to  each  other.  It  appeara  that 
Alexander  F.  iScott  died  in  1865,  In  Harrison  county,  Ohio,  the  owner  of  a 
large  amount  of  real  and  other  estate,  leaving  said  Maggie  R.  Scott,  iiis  widow, 
Eleanor,  one  of  the  plaintiffs,  and  the  other  plaintiffs  in  this  suit,  as  bis  heirs; 
that  defendant  is  theoousfn  of  said  Maggie,  and  commenced  boarding  In  1868 
with  the  family  of  said  Eleanor  while  going  to  scliool;  that  he  assumed  to  acl 
for  said  Eleanor  as  her  agent  in  some  matters  pertaining  to  the  estate  of  aaid 
Alexander,— induced  her  to  sell  some  of  the  lands,  and  convey  other  lands  to 
said  Maggie;  that  he  was  authorized  to  sell  certain  lands  in  Vernon  county, 
this  state,  at  $9  per  acre,  and  was  to  receive  81  per  acre  for  making  sale; 
that  he  sold  the  laud  for  912.50  per  acre,  and  accounted  for  it  at  $9  per  acre, 
and  kept  the  balance.  The  evidence  tended  to  show  that  Maggie  was  engaged 
to  be  married,  in  1871  or  1872.  to  Hoy  Workman;  that  this  engagement  was 
broken  off  by  the  influence  of  defendant;  that  defendant's  attentions  to  Mag- 

fie  were  displeasing  to  her  mother,  who  some  time  thereafter,  about  1876.  re- 
used longer  to  board  him,  and  ordered  him  away;  that  Macgie,  in  January, 
1878,  left  her  mother's,  and  went  to  live  witli  Samuel  Scott,  who  lived  25 
miles  distant,  and  was  her  uncle  and  the  father  of  defendant;  that  she  re- 
turned to  her  mother's  in  the  summer  of  1881,  and  remained  a  week  or  two; 
returned  again  in  the  fall  of  1881,  and  remained  till  May,  1882,  and  her  last 
visit  was  in  June,  1883.  The  evidence  also  tended  to  show  that  defendant 
acted  as  the  agent  of  said  Maggie  in  transacting  her  business,  and  in  some  in- 
stances as  her  attorney,  and  that  he  had  full  possession  of  her  cunfldenca. 
The  facts  disclosed  by  the  following  evidence  are  railed  upon  to  overcome  the 
presumption,  raised  by  defendant's  possession  of  the  deed,  that  it  was  de- 
livered. Lamon  Scott  testified  as  follows:  "In  May,  1883,  after  David  A. 
returned  from  Ohio,  I  ha^a  talk  with  him.  Before  this  I  tuul  written  a  let- 
ter to  Maggie  about  the  partition  of  the  lands  in  Vernon  county.  I  met  David 
on  tlie  street  In  MaryviJle,  and  asked  him  what  Maggie  wanted  to  do  about 
the  division  of  the  land  in  Vernon  county,  and  be  said  he  intended  to  let  her 
do  as  she  pleased,  as  my  mother  had  blamed  him  for  meddling,  and  he  would 
have  nothing  to  do  witli  it>  and  be  did  not  know  what  Maggie  intended  to  do 
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ftbont  it."  The  letter  of  this  witness  was  replied  to  on  the  14th  May,  1883. 
faj  said  Ha^ie,  as  follows :  **  Yotir  letter  of  recent  date  at  hand,  and  contents 
noted.  I  think  the  remaining  lands  ought  to  be  divided,  but  in  which  of  the 
two  ways  I  scarcely  know.  It  niay  not  coat  so  much  for  to  settle  op  by  each 
of  us  making  quitclaini  deeds  to  each  other;  but  would  it  be  quite  as  aaliafao- 
tory  a  way  of  duing  business  as  to  partition  it  through  court?"  The  fiiUow- 
lug  letter  of  said  Maggie,  written  to  defendant,  was  also  in  evidence: 

Sfbikofield,  Jbffsrson  Co.,  Ohio,  July  15, 1883. 

**Dearest  Cousin:  Your  letter  of  the  10th  conUUning  P.  O.  order  at  hand. 
If  you  think  I  had  better  start  west  without  having  my  dresses  fixed,  1  sup> 
pose  about  next  Tuesday  or  Wednesday  (24th  or  25th)  would  be  about  as  well 
as  any  time  this  month;  cannot,  at  least,  bear  f  rum  you,  and  get  ready  earlier 
than  this.  If  not  at  this  time,  I  would  prefer  waiting  until  about  the  6th  of 
next  month,  as  I  do  not  care  about  traveling  between  the  above-mentioned 
times.  If  we  are  to  be  married,  you  may  meet  me.  If  not,  I  would  just  as 
leave  go  alone.  Can't  you  make  it  suit  to  meet  me  in  St.  Louis?  Write  me 
full  instructions, — what  time  to  leave  here,  and  what  train  to  take;  and.  if 
yon  are  to  meet  me,  I  would  rather  you  would  be  at  tbe.  place  named  in  ad- 
vance of  me,  as  I  do  not  want  to  wait.  Shall  I  pa<^  my  box,  and  have  it 
taken  to  the  station  when  I  go,  and  shipped  as  freight,  and  what  shall  I  do 
with  Nellie's  squirrel?  I  have  never  gut  any  cage  for  her.  PleHseanswerme 
fully  everything  I  ask  you.  «  «  •  Hoping  U>  hear  from  you  right  away, 
I  will  close.  As  ever.  M. 

"Be  sure,  and  write  me  full  instructions. " 

Another  letter  of  hers,  dated  July  28,  1883,  was  also  read  in  evidence.  8o 
much  of  which  as  bears  upon  the  questioiw  involved  la  as  fullows:  "  Your  let- 
ter of  the  25th,  containing  Instructiona,  came  to  hand  last  evening.  I  have 
nothing  of  importance  to  write  you.  1  am  afraid  I  will  not  have  money 
enough.  Do  not  think  I  will  have  my  box  shipped,  as  1  want  to  have  soma 
money  over  and  above  what  gets  my  ticket,  but  will  pack  it,  and  have  it  ready 
to  go  at  any  future  time.  If  nothing  hap|iens  to  hioder  me.  will  start  ou  tbe 
€th  of  August.  «  «  •  I  suppose  another  week  will  finish  up  our  wnting 
to  each  other. " 

William  Scott  testified  that  "in  August,  1883,  Dave  and  I  went  to  Vernon 
eonnty  to  partition  the  lands  there.  David  told  me  Maggie  would  be  tliere. 
and  I  could  see  her  about  It.  On  the  road  to  Vernon  county  he  told  me  ha 
and  Maggie  were  going  to  be  married.  «  «  *  i  never  heard  Maggie  say 
anything  about  their  getting  married  while  down  there.  Tbe  reason  why 
they  did  not  get  ma^ ri«l  was  beaiuse  her  trunk  was  lost,  and  all  her  clothes 
were  in  it.   Trunk  went  on  to  Fort  Scott."  The  deposition  of  D.  H.  Edwards 

is  as  follows:  '*In  August  last,  [1883,]  David  A.  Scott  and  his  cousin.  

Soott.  came  to  my  house,  fin  Nevada,.Mo.}  David  had  been  to  my  house 
several  years  ago.  David  Scott  said,  when  be  came  to  my  house  lust  August, 
that  he  was  there  to  look  after  lands  of  A.  F.  Scott's  estate;  tliat  he  was  the 
agent  and  attorney  of  bis  cousin  Maggie,  and  he  expected  she  would  be  here 
in  a  short  time.  Within  a  day  or  two  he  brought  a  young  lady  to  my  house 
from  tbe  train,  and  introduced  her  to  me  as  his  cousin.  Miss  Scott.  They 
staid  at  my  bouse  several  days,  and  went  to  the  country  to  look  at  the  lands. 
They  went  to  Balltown  to  look  at  the  lands  there,  and,  after  their  return,  ha 
said  they  went  to  Jook  at  the  land,  that  she  might  clioose  tbe  part  that  she 
would  tuke  in  the  division  of  tbe  lands.**  Thirza  Eii  wards  testified,  for  plain- 
tiffs, by  deposition:  "David  Scott  came  to  Nevada  [Mo,]  with  his  cousin  last 
Angnst.  [1883:]  that,  within  a  day  or  two  after  David  came,  he  brought  a 
young  iady  to  tbe  house  from  the  train,  whom  he  introduced  as  liis  cousin,  Miss 
Scott,  and  as  the  sister  of  the  other  young  man  named  [Wiiliam  B.]  Scutt. 
IMvid  said,  while  here,  that  he  was  acting  as  the  agent  and  attorney  of  his 
«oaslii  Maggie;  that  they  were  here  to  look  ovw  tbe  liud  in  whi«b  Maggie 
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had  an  Intereat,  coining  from  lier  fitther's  estate,  with  a  riew  of  dividing  ft, 
and  for  her  to  make  a  selection  of  her  put.  Miss  Maggie  told  ma  that  she 
WHS  here  to  looik  after  her  land ;  and,  after  she  came  back  from  Balltown,  she 
said  she  had  been  to  look  at  the  land  over  there  to  see  what  part  of  the  land 
the  would  lake  as  hers.  She  called  It  her  own  land. "  Mary  Scott  teetieed  aa 
follows:  "I  know  David  A.  Scott  and  knew  Maggie  B.  Scott,  Maggie  came 
to  Kodaway  county  in  August,  1883.  I  met  her  then,  and  was  with  her 
about  two  weeks.  I  heard  her  spemk  of  her  lands  several  times  during  tlie 
week.  I  heard  David  Scott,  the  defendant,  ask  her  how  she  liked  the  country. 
I  did  not  hear  her  rei^y.  David  said  to  her:  *  Ton  bad  better  baUd  you  a 
bouse  on  your  land,  and  make  up  your  mind  to  stsy  here.'  This  conversation 
was  at  Lawson  Scott's  house,  about  a  week  before  tiie  Kodaway  county  fair* 
which  was  held  the  last  days  in  August,  and  first  days  In  September, — one 
week.  I  believe  she  came  away  from  there  on  Wednesday  during  the  fair. 
David  Soott  came  then,  and  took  her  away  1  n  a  buggy. "  It  i4)pears  that  said 
Maggie  was  taken  from  the  fair  to  the  Luona  Hotel,  in  MaryviUe,  where  de- 
feiidant  boarded,  and  that  while  there,  during  the  sickness  of  which  she  died 
in  about  two  weeks,  she  said  to  Anna  Sliepherd  that  "she  came  to  marry  Mr. 
Scott,  but  her  folks  objected,  and  she  was  in  trouble;  •  •  *  that  she  had 
come  out  to  marry  Dave,  and  her  folks  objected,  and  she  was  wonted;  and 
that  was  the  only  talk  she  had  with  lier. "  It  further  appears  that,  on  the 
night  of  the  10th  or  11th  September,  the  life  of  said  Maggie  was  despaired  of; 
that  she  asked  tbe  doctors  what  her  chances  were,  and  they  told  her  no  chance, 
and  she  said:  "Then,  if  no  chance,  I  want  to  marry  Dave  that  night."  It 
appears  on  that  night,  about  the  time  she  became  aware  of  her  condition,  she 
spoke,  in  the  presence  of  defendant,  of  the  manner  she  wished  to  dispose  of 
her  property.  Salina  Terry,  who  had  been  called  in  as  a  nuise  for  said  Maggie, 
on  tlie  3d  or  4th  September,  and  remained  till  she  died,  on  Saturday,  the  ISth 
day  of  September,  testified  that,  "when- first  called,  Maggie  wanted  some  un- 
derclothing; that  they  were  in  her  trunk.  Her  trunk  had  not  been  opened, 
and  she  wanted  us  to  bring  her  some.  Her  trunk  was  taken  to  David  Scott's 
room,  and  remained  there  till  after  she  died.  1  s^wke  about  getting  some 
clothing,  and  asked  that  her  cousin  go  with  me,  and  open  her  trnnk  to  get  it. 
She  objected,  and  we  went  out,  and  brought  tier  some.  *  *  *  I  was  there 
when  they  sent  for  Elder  Gerhart.  It  was  thought  she  was  dying,  and  I  sent 
a  boy  for  Gerhart.  She  was  at  times  out  of  her  head,  and  we  had  to  hold  her 
in  bed.  She  said  she  wanted  a  minister,  and  I  sent  for  (Jerhart.  He  came, 
and'some  one  said:  '  Here  is  the  minister.*  He  stepped  up,  and  shook  hands. 
At  intervals  she  would  be  rationnl.  and  then  seemed  to,be  irrational.  Mrs. 
Smartwood,  Drs.  Moore  and  Nash,  Mrs.  Woodward,  and  her  friends  were 
there.  I  was  not  in  when  tbe  conversation  about  the  marriage  came  up;  but, 
when  I  came  in,  Mrs.  Smartwood  said  to  Maggie:  'If  I  wanted  to  marry 
Dave,  I'd  do  so.*  When  Hatch  came,  she  was  just  in  the  condition  she  had 
been, — rational  and  irrational  at  spells.  We  thought  she  was  dying.  The 
doctors  said  she  could  not  live.  'The  parties  then  satd  she  ought  to  be  told 
her  condition.  I  then  spoke  to  the  doctors,  and  they  told  her  they  could  do 
nothing  more  for  her.  This  was  just  before  I  sent  for  Gerhart.  I  heard  her 
say  to  Gerhart  that  she  wanted  to  be  married,  and  he  asked  her  If  she  thought 
she  was  in  a  fit  condition,  and  refused  to  marry  them.  I  was  out  when  the 
ceremony  took  place,  and  when  I  came  back  she  was  just  raving  very  much 
worse  than  I  had  ever  seen  her.  She  was  just  terrible, — was  wild. — and  we 
had  all  we  could  do  to  take  care  of  her.  David  A.  Seott  was  there,  in  and  out. 
The  next  day  she  was  moved.  She  was  not  conscious.  She  was  very  low. 
Never  said  a  word  about  Dave.  The  next  night  after  the  marriage  she  asked 
Dr.  Nash  If  she  would  recover.  He  said  not.  She  said  she  came  here  to  do 
business,  and  had  done  nothing.  The  last  three  or  four  days  I  think  she 
attend  but  few  ratimal  words.  David  Scott  oame  after  me  to  wait  on  her. 
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Dave  was  there  nearly  all  the  time,  and  we  eouU  not  talk  with  her  withoat 
him  coming  In.  He  staid  in  his  room  cloee  hy.  The  trunk  was  takmto 
Dave's  room  in  about  a  week  after  I  went  there.  I  was  not  {vresent  whm  tb9 
trunk  was  opened.  I  did  not  know  wheth«-  she  directed  her  trunk  to  be 
<q>ened.  I  saw  it  after  it  was  in  Dave^s  room, — open.  I  saw  it  every  day, 
«nd  its  oontmts  were  lying  on  the  floor.  Papers  and  liters  were  scattered 
«bout.  Saw  It  that  w^y  every  day.  The  night  of  her  marriage  she  spoke 
4diout  ber  property.  David  A.  Scott  was  there.  She  said  she  wanted  to  dis- 
pose of  her  property.  .She  wanted  to  donate  a  part  of  it  to  sane  charitable 
instifcations.  She  told  Dave  Scott  she  would  give  him  •S.OOO.  She  said,  '  Is 
that  not  enough?*  and  Dave  said,  *0h»  never  mind  me.*  She  then  said  to 
him,  'Ain't  •800  enough?*  She  wanted  to  give  her  unole  Samuel  Soofctt4,000. 
and  said  something  about  ber  clothing."  The  evidence  of  this  witness  as  to 
what  was  said  oonoeiniiig  the  disposition  of  her  properly  in  defendant's  pres- 
«nce  is  oorroborated  by  that  of  five  other  witnesses,  tme  of  whom,  Mrs.  Smart- 
wood,  testified  that  "she  spoke  of  dlspoeing  of  her  property;  wanted  Dave  to 
bave  $2,000.  hernncle  94,000,  liis  mother  teOO.  and  the  remainder  divided 
among  her  brothers  and  sisters.  When  she  menUoned  Dave,  he  spoke  ap,  and 
«aid,  •Kevermindme;  I  am  well  enough  off.'  **  William  Scott  testified  that. 
**oa  the  night  of  the  11th  of  September,  Maggie  asked  Dr.  Moore  what  liar 
chances  wwe.  He  said  they  were  against  her.  She  said.  •  I  reckon,  then,  I 
must  die.^  She  soon  after  spoke  of  her  |»operty,  and  s^  she  wanted  to  leave 
Sam  Scott  $4,000,  and  David  Scott  $2,000,  and  David  said.  *i1^ever  mind  vie.' 
Ifag^e,  on  that  night,  said  she  wanted  a  minister.  Wanted  to  get  married. 
Bev.  Gerhart  came,  and  stood  by  lier,  and  when  she  was  talking  to  him  she 
«eemed  all  right  She  spoke  to  David,  and  said, '  Are  you  going  to  fulfill 

Snir  iffomiser '  I  did  not  hear  what  he  said,  but  he  went  out  and  gqt  a  license, 
e  was  gone  about  half  an  hour.  Bev.  Gerliart  told  her  not  to  think  of  such  a 
thing.  I  did  not  hear  her  siiy  she  would  get  someone  else.  Bev.  Hatch  came. 
She  seemed  calmer,  and  he  went  through  the  ceremony.  David  A.  stood  up, 
and  held  her  hand  in  hia.  Slie  repeated  after  him.  She  said:  '  Doctor,  do 
you  think  I  am  really  married  ? '  And  then  some  one  said, '  That  is  tlie  min- 
ister;' and  then  she  said  the  same  to  him,  and  he  said  to  her:  '  Yes,  you  are 
really  married.'  When  she  was  talking,  she  seemed  rational.  She  was  flighty 
just  all  the  time.  Tlie  next  d^y  shesei-med  better,  and  we  all  had  hopes  that 
she  would  recover;  but  she  got  worse. "  The  evidence  of  David  Lawson  Scott 
is  to  the  same  effect  as  the  above.  Bev.  Gerhart  testified  that  he  was  called 
to  see  Maggie  about  midnight;  that  she  was  very  sIcIe.  and  be  tbouglit  she 
was  dying.  "She  asked  the  doctor  how  long  he  thought  she  would  live,  and 
then  said  she  wanted  to  be  married ;  but  not  in  these  worcto,  but  In  discon- 
nected sentences,  but  so  that  I  understood  her.  I  told  herlshould  not  think  of 
such  a  thing.  She  was  hinting  all  the  time  about  being  married.  It  is  hard 
to  B4y  what  she  said, — just  like  a  person  wiio  has  an  indefinite  idea  about 
something.  I  repeated  several  times  that  I  would  not  think  uf  such  a  thing 
as  getting  married.  When  slie  would  utter  a  word,  others  put  in,  and  no 
-sentence  was  completed,  so  I  could  not  get  it.  Bavid  was  one  who  would  put 
in,  and  say,  '  Be  quiet,  and  all  would  be  right.'  He  said  that  several  times 
I  was  there  about  an  hour.  I  considered  her  irrational,  and  beside  herself.  I 
■did  not  marry  them." 

William  A.  Hatch  testified  as  follows:  "I  am  a  minister  of  the  gospel,  and 
was  called  upon  to  perform  the  marriage  ceremony  between  David  A.  and 
Maggie  Scott  on  the  11th  or' 12th  day  of  September.  18S3, — I  do  not  know 
whether  just  before  or  after  midnight.  The  parties  were  at  the  Luuna  Hotel. 
There  were  at  least  two  present  besides  the  contracting  parties,  and  there  may 
have  been  others.  1  asked  the  woman  if  she  desired  lu  be  married;  she  said 
she  did.  and  Mr.  Scott  requested  me  to  make  the  ceremony  u  short  as  possible, 
and  I  cut  it  as  short  as  I  could,  aceording  to  the  form  of  onr  church.   I  said, 
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*If  thoe  1b  any  objections  to  the  persons  being  joined  in  tlw  holy  bonds  of 
wedlo(A,  now  Is  the  time  to  make  it  known.*  I  then  had  them  join  luuida. 
X  then  asked  Mr.  Scott  if  he  took  this  woman  to  be  bis  lawful  wife.  He  an- 
Bwnedi  *T«s.*  She  answered  the  same  way  to  the  same  question,  and  Oaj 
both  understood  it.  I  asked  her  If  she  underatood  it.  She  said,  *  Yes.'  Had 
to  speak  a  little  load,  as  her  hearing  was  somewhat  impaired.  Ko  right  was 
exchanged.  I  did  not  require  her  to  repeat  all  the  caremmy;  she  was  too 
weak;  but  I  r^eated  to  her,  and  asked  her  If  she  understood*  and  slie  aaSA 
she  did.  Bat  David  Repeated.  I  asked  no  questionr  tnit  looked  to  see  the 

Japers  were  all  r^ht.  David  Scott  had  the  license,  and  it  was  lOl  right, 
a^ed  the  doctors,  befbre  commencing  the  ceremony,  if  she  was  ci^U* 
of  understanding  it  and  contracting  nurriage,  and  they  said  sBe  was.  Hj 
impression  was  that  her  mind  was  sound,  but  not  in  possession  ol  all  hvr 
faculties.  When  the  ceremony  was  through,  she  asked  me  if  she  was  really 
married;  and,  when  I  answered  her  she  was,  she  seemed  very  happy,  f 
remained  in  the  room  but  a  mommt  after  the  ceremony.  I  was  not  back 
to  see  her  a^fn  b^^  she  died.  I  studied  medicine,  and  was  a  practic- 
ing physician  when  I  entered  the  mlutstry.  I  was  in  anotliw  room  5  or 
10  minutes  twfore  the  ceremony  was  performed,  and  was  not  In  the  side 
room  until  the  ceremony.  She  repeated  some  of  ^e  words,  but  did  not  re- 
peat all.  £  asked  all  persons  present  whatlier  there  were  any  objections  to  the 
marriage.  David  A.  was  sttukting  by  the  bed,  or  leaning  on  it.  David  A. 
came  tor  me,  near  midnight;  do  not  know  whetlier  just  after  or  just  before. 
She  was  burled  on  the  lt»fa.  On  the  night  of  the  marriage  tlie  doctors  told 
me  tbey  did  not  think  she  would  live  through  the  night.  She  was  very  low. 
I  was  in  the  room  from  5  to  10  minutes.  She  was  fully  awake  when  1  first 
spoke  to  her.  Her  hearing  was  Impaired."  Mrs.  Smartwood  testiBed  that 
she  was  present  the  night  of  the  manlsge.  "Hatch  came  in,  and  asked  Mag^ 
gle  if  she  realized  what  she  was  doing,  and  she  said  she  did.  I  think  she  was 
in  her  right  mind  at  the  time, — as  sensible  as  any  woman.  She  spoke  alwnt 
giving  tier  mon^  away.  After  the  marriage  she  seemed  better  the  balance 
of  the  night,  and  better  for  two  days.  She  was  out  of  her  head  a  good  de^ 
while  asleep,  but  when  I  would  wake  her  up  she  woald  know  everything. 
On  being  totd  by  her  doctors  that  then  was  no  chance,  she  said:  *If  no 
chance,  I  want  to  marry  Dave  thHt  night.*  1  unpacked  her  trunk,  and  got 
her  clothes.  Dave  caiue  in  next  morning,  and  asked  her  if  she  realized  that 
she  was  married,  and  she  said,  *  Yee;'  and  he  asked  her  if  she  realized  that  he 
was  her  husband,  and  shf^said,  'Yes;*  and  seemed  to  know  him  as  well  as  any- 
body. *  •  *  1  went  to  her  trunk  to  get  her  clothes,  and  packed  it,  and 
put  it  in  shape  twice.  It  was  in  a  small  t>ed-room.  I  found  once,  after  she 
was  dead,  on  Monday  or  Tuesday,  tier  trunk  open,  and  things  scattered.  I 
repacked  it.  Do  not  know  when  it  was  opened."  Mrs.  Woodworth  testifieA 
to  the  same  effect,  as  to  condition  of  Maggie's  mind,  as  the  above.  Dr.  Kash, 
attending  physician,  testified:  "Was  pi-esent  in  the  room  when  Maggie  was 
married.  Could  hear  the  minister,  but  could  not  bear  what  she  said.  I  was 
in  but  a  few  minutes  before  the  marriage.  She  had  been  roused  up  out  of 
sleep,  and  I  thought  she  was  rattoniU.  She  was  taken  sick  about  1st  Septem- 
ber, 1883.  Was  sick  with  typhoid  fever,— a  very  severe  case.  *  *  •  She 
became  Highty,  and  grew  worse, — not  more  so  tliau  usual.  She  kept  getting 
worse  till  tlie  10th,  and  Dr.  Moore  was  requested  to  call  in.  She  b^an  to 
have  alarming  symptoms  five  or  six  days  before  the  marriage.  Delirious  at 
times,  but  not  so  much  as  I  have  seen  cases.  She  never  got  better,  but  grew 
worse  and  worse.  There  were  times  when  she  was  free  from  fever;  but  at 
times  the  fever  was  higher,  and  then  she  was  delirious. "  It  was  shown  by  the 
deposition  of  John  Milone,  who  was  postmaster  at  Uhrichsvilte,  Tuscarawas 
■county,  Ohio,  that  he  kept  a  receiving  sttrmp  with  which  he  stamped  the  date 
when  letters  coming  in  the  mail  to  bis  oflftce  were  received;  that  a  luge  en- 
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Telope.  directed  to  "David  A.Scoit.  IThrichsvllle.  Tuscanww  county.  Oblo," 
was  stamped  with  satd  rec^ving  stampt  on  the  oppoeite  side,  as  receiTad 
*  April  26th,  8  o'clock  a.  h.  ;"  and  that  his  impreaaion  was  said  envelope  waa 
mailed  acnnewbere  in  Ohio.  It  ia  alao  shown  by  the  evldenoe  of  McMillan, 
to  whom  defmdant,  on  the  17tb  of  September,  1883.  gave  the  deed  in  quea- 
tion  to  be  filed  for  record,  that  It  was  in  this  envdope,  and  that  the  address 
on  it  to  **  David  A.  Soott,  Uhriohsville,  Tuscarawas  county,  Ohio, "  waa  in  said 
ScoU's  handwriting.  ^ 
I  It  has  been  said  by  an  eminent  cbanonllor:  "Tell  me  what  the  parties  have 
done  under  A  deed,  and  I  will  tell  you  what  that  deed  means."  And  in  Pat- 
tenon  V.  Camden,  25  Mo.  22,  It  is  said:  "I  know  of  no  better  mode  of  ascer- 
taining the  meaning  of  a  writing  than  is  shown  if  all  the  parties  acted  on  a 
particular  meaning."  So  it  may  be  said  that  this  principle  equally  applies  In 
the  consideration  of  the  question  whether  or  not  a  deed  has  been  delivered. 
The  legal  effect  of  the  deed  in  question,  if,  after  its  exeoutton  and  acknowl- 
edgment, it  was  delivered  to  defendant,  was  to  pass  to  him  the  full  title  of 
M^gle  Soott  to  the  property  conveyed,  which,  according  to  the  evidence,  was- 
»U  the  property,  real  and  personal,  which  she  owned  or  poaseesed.  After  Its- 
dtiivery  the  said  Maggie  owned  nothing,  and  defendant  became  the  owner  ot' 
all  her  real  and  personal  estate.  The  action  of  said  Maggie,  as  well  as  tfae- 
action  of  defwdant.  after  the  deed  waa  executed  and  acknowledged,  cannot  be 
reconciled  with  the  fact  that  this  deed  was  delivered.  As  late  aa  August  after 
its  execution,  the  land  in  Vernon  county,  which  it  purported  to  convey,  was 
Bpokeu  of,  both  by  said  Maggie  and  defendant,  as  the  land  of  said  MN^ggie; 
and  after  she  left  said  county,  and  went  to  Nodaway  county,  defendant  said 
to  her  Uiat  "you  had  better  build  a  house  on  your  land,  and  stay  here. "  when 
if  this  deed  had  then  been  delivered  to  him,  he  knew,  as  a  lawyer,  tliat  slie  did 
not  own  a  foot  of  land,  nor  a  single  dollar  with  which  to  buiid  a  house.  If  this 
deed  had  Iwen  delivered  before  she  came  to  Vernon  county,  defendant  knew 
that  he  alone  was  the  owner  of  said  Maggie's  undivided  interest  in  the  land 
in  said  county  belonging  to  the  heirs  of  Alexander  Scott,  deceased;  and  yet 
he  said  he  was  there  as  her  agent  and  attorney  to  look  after  these  lands,  and 
went  with  her  to  see  them  in  order  that  she  migbt  choose  that  part  of  it  she 
would  take  as  hers.  So  in  May,  1H83.  when,  after  his  return  from  Ohio,  he 
was  asked  what  Maggie  would  du  with  reference  to  the  division  of  the  land 
in  Vernon  county,  it  would  have  been  natural  for  him  to  have  said,  if  the 
deed  in  question  bad  then  been  delivered:  "I  own  these  lands,  and  not 
Ha^ie;"  but.  instead,  he  said  he  did  not  know  what  she  would  do  about  it, 
and  that  he  did  not  intend  to  meddle  with  it,  but  let  her  do  as  she  pleased. 
Coming  on  down  to  a  later  period,  to  the  night  of  the  11th  or  12th  of  Septem-< 
ber,  18^,  wlieu  she  waa  upon  her  death-bed.  and  Informed  that  nothing  more 
could  be  done  for  her,  and  impressed  with  the  belief  that  she  must  die,  and 
that  the  crisis  was  then  pending,  and,  in  view  of  approaching  dissolution,  she 
said,  in  dufendant's  presence,  that  she  wished  to  dispose  of  her  property,  and 
gave  directions  as  to  the  way  in  which  she  wished  it  disposed  of;  saying  at 
one  time  shf*  wished  defendant  to  have  •2,000,  and  asked  Idm  if  that  waa 
enough,  and  at  another  if  $900  would  not  be  enough,  to  which  he  replied* 
nevw  mind  him.  If.  anterior  to  this  time,  she  had  delivered  this  deed  to 
defendant,  she  must  have  known  it,  and  have  known  that  it  conveyed  to  him 
everything,  real  and  personal,  that  she  had;  and  it  is  incredible  to  suppose 
that  in  this  extreme  moment  she  would  undertake,  if  said  deed  had  been  deliv->^ 
ered,  to  dispose  oftbe  property  it  conveyed,  and  designate  the  person  to  receiva 
It  after  bm  death, — an  event  which  she  as  well  as  those  around  her  believed 
was  then  about  to  take  place.  The  evidence  shows  her  to  have  been  an  in-^ 
telligent,  accomplished  woman;  and  the  fact,  is  established  beyond  cavil  or 
dlaputo,  that  she  ondertook  to  direct  the  disposition  of  many  thousands  ot 
dollan  wortb  ot  proparty  aa  her  own,  In  view  of  approaching  dmth,  la  whfMf 
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irreconclliible  and  Inconsiatent  with  tbe  tamb  that  abe  had  delivwed  tho  deed 
in  queBti<m  to  deCendant,  oonTCying  to  htm  evoythlng  that  abe  owned  or 

possessed. 

The  evidence  relied  upon  hj  defendant  to  show  delivery  of  the  deed  at  tbe 
time  it  was  executed  and  acknowledged,  is  not  satisfitctory.  One  of  the  at- 
testing witnesses  testifies  that,  after  its  acknowledgment,  said  Maggie  took 
the  deed  with  her  when  she  went  away.  The  notary  testified  that  he  had 
taken  her  acknowledgment  to  two  deeds,  and  bad  an  tmpre8Bi<Hi  that  one  of 
them,  the  last  one  acknowledged,  was  handed  to  defendant  in  the  ball  of  tbe 
house  after  it  was  acknowledged.  Tbe  theory  that  the  deed  was  then  deliv- 
ered is  inooDSistout  with  and  contradtctoiy  of  the  other  theory  which  defend- 
ant sought  to  establish  by  the  evidence,  viz.,  ttiat  the  deed,  after  its  a<^now1- 
edgment,  was  sent  to  him  through  tbe  mail,  inclosed  in  an  envelope  dinx^ed  to 
him  at  Uhrichsville,  Tuscarawas  county,  Ohio,  and  received  at  the  said  post- 
offlce  on  the  26th  April,  1883.  From  this  fact,  and  the  further  fact  that  on 
the  17th  of  September,  1883,  defendant  handed  the  above  envelope,  with  the 
deed  in  question  in  it,  to  McMillan  to  be  filed  for  record,  we  are  asked,  in  tbe 
absence  of  all  evidence  to  that  effect,  to  infer  that  the  deed  was  inclosed  in  this 
envelope  when  it  was  taken  out  of  the  poet-office  to  which  it  had  Iwen  sent. 
Such  an  inference  is  too  far  fetehed  and  unwarranted,  when  the  other  fact  is 
oonstdered  that  the  address  on  this  envelope  was  in  the  handwriting  of  defend- 
ant. If,  when  it  was  addressed,  the  deed  was  in  it,  the  necasaity  of  addressing 
it  to  himself,  to  be  delivered  at  another  place  and  time,  when  be  most  then 
have  it  in  possession,  cannot  be  perceived,  and  the  evidenoe  fails  to  show  any 
snob  necessi^.  The  authorities  cited  by  oounsel  abundant^  establish  tiie 
proposition  that  nuuriage  is  taeh  a  valuable  consideration  as  will  support  a 
deed,  and  we  have  so  held  In  the  oaso  of  Zionberger  v.  Baker,  88  Mo.  447. 
But  a  deed.  If  made  on  such  oonddoaUon,  before  It  oaa  be  operative  as  aucb, 
must,  like  all  other  deeds,  be  deli  vered,  and  after  a  careful  fflcamtnation  at  the 
evidence,  we  have  reaobed  Uie  oondnsion  that  the  deed  In  question  was  never 
delivered;  and  for  that,  if  torno  Other  reason,  |AsintiiEs  are  entitled  to  tbe  re> 
Uflf  sought  in  their  bill. 

11  a  contract  of  marriage,  which  tbe  eridenca  tends  to  establish,  existed  be- 
tween said  Maggie  and  defendant,  the  evidenoe  falls  to  show  any  willingness 
or  effort  on  defendant's  part  to  f  utflU  it  UU  tbe  night  of  the  11th  or  l&h  of 
September,  1883,  wboi  the  life  of  said  Maggie  waa  despaired  of,  and  she,  aa 
well  as  her  physicians,  attendants,  and  f  limds,  had  abandoned  all  hope  of  her, 
and  when  tbe  probaUUty  was  apparent  to  all  that  the  matrimonial  bonds,  If 
tiien  assumed,  would  be  dissolved  and  broken  befbre  tbe  rising  of  another 
son,  and  wbich  were  in  tuA  disMflved  by  ber  death  within  four  at  five  days. 
Tfawe  is  abundant  evidenoe  In  the  record  to  show  Uiat  defendant  acted  as  the 
agent  and  advlsw  of  said  Maggie,  and  In  atane  iostanoes  as  her  lUtomey,  and 
that  be  had  possession  of  her  coofldenoe;  but,  in  tbe  view  we  have  taken  of 
the  case,  it  is  unnecessary  to  dlscuBs  the  yAat  made  by  piaintliTa  coaiuel  ttiat 
^e  deed.  If  executed,  acknowledged,  and  delivered,  was  procured  to  be  exe- 
cuted 1^  the  undue  influence  of  defendant  over  sdd  Maggie  growing  out  iA 
such  confidential  relations. 

Tlie  Judgment  will  be  reversed,  and  cause  remanded,  with  direotioiis  to  tbe 
droult  court  to  enter  a  decree  in  conformity  with  thia  t^inkm. 

All  eoDCur,  exo^t  Bay.  J.,  absents 
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(Bvpreme  Comt  qf  lUstouri.  Ibgr  7, 1888.) 

BfooTOM  Am  AwmiiwBiTOM — Fbobati  Fuonci— ALLOwAiTca  or  DnuxD  aof 
Din. 

Under  Rev.  Bt  Ho.  H  206,  S06,  whioh  enact  that  "when  the  demand  or  set-off  Ib 
not  due  at  the  time  of  trial,  the  oonrt  may  adjost  the  same,  and  a  judgment  may  be 
rendered  thereon  for  the  amount,  aooordinK  to  the  finding  of  the  jvrv  or  Judgment 
of  the  oourt; "  and,  *'in  'vee  the  parties  do  not  agree  to  rebate  the  demaiid  or  set- 
off, no  execution  shall  Issue  upon  any  jndgmant  until  the  demand  or  aet-off  upon 
which  the  judgment  was  rendered  shall  beoom«  due  and  payable, "  the  oourt  should, 
MiaUowingftolafaiaflahuftaneatatfl  fbnnded  on  a  note  not  yrt  due,  if  the  partiea 
do  not  asree  to  a  reMte,  tdasalfr  the  demand;  and  order  tut  no  exeoutluk  ahall 
laaiM  nntU  after  the  maturilar  of  m  sotob 

.  Appeal  from  St.  Iioiila  court  of  uppeals, 

Alexander  J.  Cassatt  prwoited  a  cltdm  against  the  estate  of  one  Bndolph 
Btreber,  of  vhich  eatate  John  0.  Yf^jA,  the  defendant,  was  executor,  for  an 
■amoant  doe  him  on  a  promissory  note  not  then  due,  secured  by  a  deed  of 
tmat.  Her.  St.  Uo.  205.  206,  enacts  that,  "when  the  demand  •  *  • 
Is  not  due  at  the  time  of  trial,  the  court  may  adjust  tfae-same,  and  a  Judgment 
may  be  rendered  thereon  for  the  amount  according  to  the  finding  of  the  jury 
orjudgmratcrftbecoart;**  and,  "incHSetbepartteadonotagreeto  rebate  the 
demand,  *  *  *  no  execution  shall  issue  upon  any  judgment  until  the  de- 
mand «  •  •  upon  which  the  judgment  was  rendered  shall  become  due 
and  p^aUe."  Tlie  oourt  allowed  Uie  claim*  classing  it  aa  a  sixth  demand, 
and  ordering  that  no  execution  should  issue  until  maturity  of  the  note.  De- 
-fendant  ap^ids. 

Sroadhead  d  i7aeaw{0r,fbr appellant.  7.  /.  AF,  P.  Blair,  for  respondent. 

KoKTcm.  O.  J.  In  June,  1881.  plaintiff  presented  to  the  probate  court  of 
the  citj  of  St.  Louis  a  demand  for  allowancif  against  the  estate  of  Rudolph' 
Bircher,  wbfcb  estate  defendant,  Vogel,  was  executor.  The  demand  wm 
founded  on  a  note  executed  by  said  Bircher  for  •20,000,  dated  January  8, 
1878,  payable  five  years  after  date,  with  10  per  cent,  intereat  after  maturity, 
"^e  payment  of  the  note  was  secured  by  deed  of  trust  on  property  said  to  be 
"worth  450,000.  The  probate  court  allowed  the  demand  for  $20,000,  and  as- 
«igned  the  same  to  the  sixth  class  of  demands,  and  ordered  tliat  said  allow- 
ance should  take  effect  from  January  8,  18U3,  and  from  that  date  bear  inter- 
■eat  at  10  per  cent.  From  this  judgment  an  appeal  was  taken  to  the  circuit 
«ourt,  when  the  same  judgment  was  rendered  as  was  rendered  by  the  probate 
court.  An  appeal  from  this  judgment  was  prosecuted  to  the  St.  Z^ouis  court 
<]t  appeals,  where  the  judgment  of  the  circuit  court  was  afBrmed,  and  from 
this  judgment  of  affirmance  defendant  has  prosecuted  his  appeal  to  this  court. 
The  opinion  of  tbe  court  of  appeals  la  reported  in  12  Mo.  App.  323,  in  which 
sections  205  and  206.  Bev.  St..  are  construed  as  meaning  that  when  a  note 
not  due,  and  beai^g  no  interest  till  after  maturity,  is  presented  for  allowance 
aa  a  demand  against  an  estate,  and  the  parties  do  not  agree  to  a  rebate,  that 
Uie  probate  court  can  allow  and  classify  the  demand,  with  interest  after  ma- 
turity, but  with  an  order  that  no  execution  be  issued  till  after  the  maturity 
of  the  note.  We  are  satisfied  with  tbe  correctness  of  the  construction  put 
upon  tbe  above  sections  of  the  statute,  and  the  reasoning  leading  to  it,  and 
hereby  affirm  the  judgment,  in  which  all  concur,  except  Bat,  J.,  absent. 

'Afflrastng  12  Mo.  Ayp.  828. 
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LtONB  tt  al.  9.  MUBBAT. 

{Sapreme  Count  of  MUwvtL  Haij  7, 1888.) 

L  Fbauduukt  CoifT>TU(0B8  —  Death  or  Okahtob  —  Right  to  Pbocikd  jtsunn- 
Fraudulbnt  Orajith. 

Creditors  hsTing  general  judgments  against  a  debtor  cannot  issiut  ozeoatlons 
thereon  after  the  aebtw's  de^ ;  and,  where  the  debtor's  estate  proves  to  be  inwdv- 
ent,  they  need  not  proceed  farther  at  law  to  entiUs  them  to  eqnltaUa  nlM 
■gainst  the  debtor's  trandalwt  grantee. 

■l  Samh— What  Oomrmim— Vm-uiitart  Patvsht. 

On  a  oredlttffs*  bUl  to  snli^ect  a  oertiUa  tand  to  debts,  it  ^ipeared  that  H.,  one  of 
the  Arm  of  V.,  H.  ft  Co.,  on  the  death  of  V.,  administered  on  the  partnership  estate: 
that  at  that  time  the  firm  was  Indebted  to  one  L.,  In  a  large  sum ;  tiiat  U.  applied 
all  his  Individual  means  in  parment  of  L.'s  debt,  and  on  the  final  dlstribntioa  of  Uie 
partnership  estate,  having  obtained  an  order  therefor,  paid  per  cent,  of  L.'s 
debt  out  of  the  firm  assets;  and  that  U.  was  largely  Indebted  at  the  time.  Htld, 
that  snoh  paym«tt  to  L.  out  of  the  firm  assets,  being  tor  no  consideration,  was  in 
ft«ad  of  IL's  orodltors,  «nd  void,  though  L.  was  iuunent  of  any  frmadulem  Intent 

I.  pAKTltXBSHir— PathbHT  <W  FlKlC  DHBTS  BT  ISDITIDUAX.  PAKTirBB^RKniBDBSnaHT 

OUT  or  Firm  Assbts. 

A  partner,  on  Tolu'ntarily  PayinR  Ann  debts  out  of  his  Indlridual  means,  does  not 
thereby  beoome  a  creditor  ox  the  nrm  to  the  amount  so  paid,  as  parteerahlp  debts 
are  joint  and  several.  He  has  only  the  right  to  bring  such  payments  into  the  nart- 
nersbip  acoonnta,  and,  after  payment  of  other  debts  due  by  the  flrm,  to  be  raeaitad 
therewith  in  a  settlement  between  the  partners. 

4  8AMB — DlBSOLTTlON  OV—OBDm  OV  DlSTUBtPtKnT— PABTnS. 

ladlTidual  oreditms  of  a  partner  who  administered  the  partnership  estate  on  the 
death  of  a  former  partner  cannot  be  ocmslderod  parties  or  privies  to  tbe  order  of 
distribution  of  tbe  flrm  assets ,  the  administering  jtartner  being  alive  at  the  date  of 
the  order,  and  hia  Indlvldnal  estate  not  being  In  uqnidatlon. 

i.  Crbditobs'  Bill— PLBAnnro— tiumoiBKOT  or  Bilz» 

A  creditors'  hill  to  suMeot  a  oerlaln  fund  to  debts,  where  it  was  cdalmed  that  one 
partner,  <«  the  death  of  the  other,  administered  on  the  partnership  estate,  and  mid 
out  of  hu  individual  means  a  debt  due  Cram  the  flrm  to  L.,  and  on  the  final  dlatnbu- 
Uon  of  the  firm's  assets,  having  obtained  an  order  of  court  therefor,  paid  L.  43  per 
cent  of  his  debt  out  of  the  firm  assets,  showed  what  the  firm  debts  were  aside  from 
that  dne  to  L.,  and  i^leged  that  the  surviving  partner  had  taken  credit  for  a  floti- 
tioQB  povment,  so  aa  to  absorb  the  funds  In  his  hands^  and  that  the  fund  In  equity 
belonged  to  hiio.  Held,  that  tiie  interest  of  such  surviving  partner  tn  the  amount 
paid  to  L.  under  order  of  court  is  suffldenUy  averred,  aa  agidnst  a  general  de- 
murrer, which  points  out  no  speciflo  objections  to  the  bill. 

Error  to  Hannibal  court  of  common  pleas;  Thbodork  Brace,  Judge. 

Sarah  C.  Isfona  and  others  filed  a  petttion-in  the  nature  oC  a  creditors*  bfll 
against  Marian  B.  Murray  as  administratrix  of  William  Luoe  and  Edward  C. 
Murray,  respectively,  deceased.  A  demurrer  to  tbe  petition  waa  austained, 
and  plaintiffs  bring  error. 

W.  H.  BiggSj  for  plainUfts  In  error.  17.  P.  BarrUon  and  iSmlth.  <S<2eer- 
<fc  Brmon^  for  defendant  in  error. 

Black,  J.  Plaintiffs  sued  out  this  writ  of  error  to  review  the  judgnfcntof 
the  circuit  court  in  sustaining  a  demurrer  to  the  amended  petition.  Aaron 
HcPike.  one  of  the  plaintiffs,  recovered  a  judgment  against  Edward  G.  Mur- 
ray, Archibald  M.,  William  M.,  and  Walter  J.  Van  Horn,  partners,  doing 
business  under  the  firm  name  of  Yan  Horn,  Murray  &  Co.,  for  some  •1.400* 
in  the  year  1870.  The  other  plaintiffs,  Sarali  0.  Lyons  and  the  Bank  of  Pike- 
County,  obtained  judgment  against  Murray;  the  former  for  Sl^.  and  tbe- 
latter  for  •4,740.  Thereafter,  and  in  1870,  William  M.  Van  Horn  di«d,  and 
Murray  gave  bond  as  surviving  partner,  and  administered  upon  the  partner- 
ship effects.  In  1882,  Murray  died,  and  the  defendant  became  the  adminls- 
trattix  of  bis  estate.  The  plaintiilb  tben  liad  their  judgments  allowed  by  tiie 
probate  oourti  and  daased    demands  against  tbe  Murray  estate.   Tbe  petl- 
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Hon  makes  thew  farther  allegations:  That,  in  1870.  William  G.  Luoe  bad 
mands  allowed  bj  the  probate  court  against  the  firm  aesetSt  amounting  to 
•12,566;  that,  prior  to  the  14th  November.  1879.  Murrajspltt  and  delivered 
to  Luce  all  of  hiB  individual  pr(^)erty,  real  and  personal,  in  payment  and  io 
•atistaotion  of  these  firm  debts  held  by  Ltioe;  that,  on  the  last-mentioned  date* 
Murray  filed  a  settlement  in  the  probate  court,  showing  a  balance  of  Qrm 
money  in  bis  hands  of  $10,875;  that  he  then  procured  an  order  of  the  probate 
oourt  directing  him  to  pay  42  per  cent  of  the  demands  allowed  in  favor  of 
Luce  out  of  the  firm  moneys;  ttiat  Murray,  with  intent  to  hinder,  delay,  and 
defraud  his  creditors,  and  to  cover  up  bis  property,  paid  to  Luce,  out  of  the 
firm  moneys,  on  these  allowed  demands,  the  sum  of  $8,972;  that  the  previous 
payment  of  tlie  same  debts  by  Murray  out  of  his  Individual  property  rendered 
him  insolvent;  tlut  the  other  members  of  the  firm  of  Van  Horn,  Murray  A 
Go.  are  insolvent;  and  that  in  equity  the  $8,972  belonged  to  Murray,  and 
should,  in  the  hands  of  Luoe,  be  subjected  to  the  payment  of  the  debts  held 
by  the  plaintiff  against  the  Murray  estate.  Luce  died  pending  this  suit,  and 
defendant  qualified  as  his  executrix.  The  petition,  it  will  be  seen,  is  in  the 
nature  of  a  creditors*  bill  seeking  to  reach  money  in  the  hands  of  Luce. 

1.  The  point  made  by  the  defendant  that  this  suit  cannot  be  maintained 
because  the  plidntiffs  have  not  exhausted  tlieir  remedy  at  law  by  execution, 
is  not  well  taken.  They  have  had  thtnr  general  judgments  allowed  by  the 
probate  court  against  the  Murray  estate.  Murray,  the  debtor  here  pursued, 
being  dead,  no  execution  can  be'  issued  on  those  general  judgments  as  against 
his  estate;  and,  that  estate  being  insolvent,  no  further  proceedings  at  law  are 
required  to  lay  a  foundation  for  equitable  relief  against  a  fraudulent  grantee. 
Merrp  v.  Fremon,  44  Mo.  518;  PendUt&n  v.  Perkins,  49  Mo.  565. 

2.  The  plaintiff  insists  that,  where  one  partner  voluntarily  pays  debts  of  the 
firm  with  his  individual  means,  he  thereby  becomes  a  creditor  of  the  Orm  for 
the  amounla  thus  paid,  and  is  entitled  to  be  subrogated  to  all  of  the  rights  of 
the  creditors  whose  debts  he  paid,  and  hence  in  equity  the  $8,972  was  the 
money  of  Murray.  But  under  our  law  a  partnership  debt  is  joint  and  sev- 
eral. Murray  was  bound  Individually  for  the  payment  of  these  partnership 
debts  held  by  Luoe,  and  his  individual  property  could  have  been  taken  on  ex- 
ecutions then^or;  and  this,  too,  though  the  partnership  was  dissolved  and  in 
liquidatiun  by  reason  of  the  death  of  Van  Horn.  When  Murray  paid  ttieee 
partnership  debts,  he  did  not  stand  in  the  shoes  of  the  creditors.  He  could 
not,  with  Uiese  debts  paid  by  hiin,  oome  in  competition  with  the  other  firm 
creditors.  He  had  the  right,  however,  to  bring  these  payments  into  his  ac- 
counts, and  after  the  payment  of  the  other  piurtnership  debts,  the  amounts- 
thns  paid  by  him  wouKi  go  to  his  credit  in  a  sMtlement  as  between  the  part* 
ners.  KeiUior  he  nor  his  Individual  (»edit<H«  could  demand  more  than  his 
pn^mrtionate  share  of  the  residue  on  a  balance  and  settlement  of  the  accounts- 
■8  between  the  partners.  1  Golly.  Fwtn.  (6th  Ed.  by  Wood. )  §  109,  and  notes ;. 
Mott  V.  BaUroad  Co.,  80  Fa.  St.  45;  Mmt^faeiuHng  Vo.'t  Appeal,  82  Fa.  SI.  152. 
BntfortheamoontduebimOn  final  settlement,  augmented,  as  it  would  be,  by 
ttie  payments  made  to  Luce,  he  bad  wliat  Is  now  called  a  lien  on  the  firm  assets.- 
OolW.  Partn.  §  109;  2  Llndl.  Fartn.  680.  He  bad  a  right  to  hold  the  money  i& 
his  bands  as  surviving  partner,  and  pay  what  was  due  to  himself  on  such  bal- 
ance of  acconnts.  To  tlie  extent,  therefore,  that  he  fraudulently  disposed  of 
lito  intanst  in  this  snrplus,  to  tbi^  extent  tie  defrauded  his  individual  cmlit' 
are.  But  It  is  Mdd  tiie  petittrai  does  not  show  that  Murray  had  any  Interest 
in  this  fnnd;  for  It  m^  be,  fbr  augbt  th^  is  stated,  that  he  owed  it  all  to  his- 
pMtii«n.and  then  would  be  notUng  doe  to  him  on  final  settlement  (tf  the  atH 
eniiiti  as  between  the  pftrtneim.  a  is  shown  by  the  petitkm  that  the  flno 
debts,  aside  tnm  those  held  by  Lace,  amounted  to  only  $2, 134 ;  that  tbeiy  have 
been  paid  ezeept  tlieSl«400  dne  to  plainttfl  McHke.  Murray  was  enUttod  to 
a  endtt  of  $12,666,  as  between  the  partnen,  which  be  did  not  elatan,  but  took 
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■a  credit  for  88.972  for  a  Sctttious  payment,  bo  as  to  absorb  the  foncta  in  hij 
hands.  These  facts,  with  the  allegation  that  this  last  amount  in  equity  be- 
longed to  Murray.  Bufflciently  show  an  individual  interest  in  thefund  aa  against 
■A  general  demurrer,  pointing  out  no  specific  4H)Jectlons  to  the  petition. 

8.  But,  aside  from  any  lien  to  be  worked  out  through  the  putnersbip,  the 
petition  states  a  cause  of  action.  It  must  betaken  that  Murray  paid  the  debts 
to  Luce  after  they  bad  been  allowed  by  the  probate  court  against  the  Ann  as- 
sets.  This  he  did  with  his  individual  property,  real  and  personal.  He  then 
procured  the  order  to  ]>ay  to  Luce,  on  the  same  debts,  from  tlie  firm  asaeta, 
•8,972.  This  it  is  alleged  he  did  to  defraud  the  plaintiffs.  It  may  be  that 
this  second  payment  was  a  fraud  on  the  other  partners,  for  it  is  possible  that 
Murray  should  have  paid  this  money  to  them,  besides  having  paid  the  firm 
debts  held  by  Lace;  but  the  record  shows  no  such  a  case.  Besidt^s,  the  part- 
nera  are  making  no  complaint;  and  it  Is  a  most  remarkable  position  taken  by 
the  defendant  to  say  that  tbe  Luce  estate  is  not  liable  to  the  plaintiffs  because 
some  other  persons  may  have  been  defrauded.  It  is  no  answer  to  the  fraud 
charged  in  the  petition  to  say  that  the  partners  of  Murray  were  also  defrauded. 

4.  It  is  true,  tbe  petition  does  not  in  terms  state  that  Luce  received  tlie  last 
payment  to  aid  Murray  in  defrauding  his  creditors,  nor  Is  it  alleged  that  Luce 
had  any  notice  of  the  intended  fraud.  The  second  payment,  however,  was 
without  any  consideration  whatever,  and  Luce  occupies  nooUier  position  than 
tbat  of  a  voluntary  donee.  Murray,  being  largely  indebted,  was  bound  to  pay 
his  debts  before  he  could,  as  agninst  his  creditors,  give  away  his  property. 
As  to  existing  creditors,  the  donee  in  such  cases  occupies  no  better  poeition 
than  the  donor.  The  transfer  of  proper^  under  such  droumstancee  is,  as  U\ 
both,  fraudulent  in  law. 

5.  Finally,  the  executrix  of  the  Luce  will  intrenchee  herself  behind  the  or- 
der ct  distribution  made  in  tbe  partnership  estate,  and  insists  that  this  order 
is,  in  effect,  a  jaiigment,  and  is  conclusive  evidence  of  the  validity  of  the  pay- 
ment of  tlw  ^  per  cent,  to  Luce.  For  tbe  purposes  of  this  case  let  it  be  con- 
ceded that  the  ordw  is  to  be  regarded  as  a  judgment,  and  that  it  is  conclusive 

between  the  parties  thereto;  and  their  privies,  and  cannot  by  them  be  at- 
tacked for  fraud  except  by  appeal,  or  a  direct  proceeding  to  vacate  tbe  order 
for  frand.-  But  do  tbe  ^aintilb  stand  in  any  such  ruatlon  to  that  orderf 
Bigelow  says  the  doctrine  of  the  English  cases  is  that  no  one  who  was  a  party 
to  the  former  proceedings,  (»  who  might  have  Intervened  or  appealed  from 
them,  can,  in  a  collateral  prooeeding,  allege  that  the  judgment  was  obtained 
by  fraud ;  while  the  contrary  is  true  hs  to  persons  who  oould  not  have  thus  In- 
-tenrened  or  appealed.  Bigelow,  Bstop.  148.  Now,  when  this  wder  was  pro- 
•cQied,  and  the  mon^y  yaiA  pursuant  thereto,  Murray  was  alive.  His  individ- 
ual estate  was  not  in  liqaidation,  and  his  Individual  creditors  had  nothing 
to  do  with  the  partnership  settlements  and  proceedings  in  the  probate  court. 
Even  as  to  tbe  deueased  member  of  the  dim,  tbe  allowance  of  partnersliipde* 
mands  gainst  the  partnei-ship  wtata  wonld  n<A  bind  the  individual  estate. 
•Seotfon  65>  Bev.  Bt.  Murray's  individual  creditors  bad  no  right  to  a}^iear  in 
the  partnership  proceedings,  and  take  appeals,  or  object  to  the  jodgments  of 
the  court.  In  no  sense  can  it  be  said  the  individual  creditors  were  parties  or 
privies  to  the  order  of  distribution.  If  A.  Bboold  fraudulently  confess  a  jodg- 
ment  in  teror  of  B.,and  that  judgment  should  come  intocolilrion  with  other 
creditors  of  A.,  they  may.  In  a  collateral  proceeding,  show  that  the  judgment 
was  coUiuive  and  traodalant  as  to  the  creditors  of  A.*  and  as  to  th«n  void. 
Tbe  judgment  will.as  to  the  parties  thereto,  stand  aa  valid;  butastotheothw 
^editors  It  will  be  void.  It  is  ttwreftne  not  essentia  to  tiie  plaintifl*s  right 
to  follow  the  money  fraudulently  pidd  to  Luce  that  the  oider  of  dlatrUmttmi 
shoald  be  set  aside. 

It  may  be  said  that  one  of  the  plalntiffis  is  a  pertnraship  oredUtor;  taut,  as 
DO  question  Is  made  of  a  defeet  <tf  parties,  we  will  notsti^tooonsidtf  what, 
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If  anj,  «iffMt  UMfe  his  as  to  him.  The  jodgment  is  nvetaed,  and  oaoM  f*- 
mandad, 

BaTi  Jm  abnot.  The  other  judges  oonoiur. 


Hazxli.  9.  Bahk  or  TiPTOir. 
(SupfWM  court  of  JflMourC.  May  7,  IMS.) 
1.  ATTAOiimn^ALLBGATioH  ov  PuvDm^NT  AsnoNinifT— RioHT  TO  Opbn  Atm  Con- 

CLVDR. 

A  plaintiff  in  attachment,  whose  answer  to  an  interplea  admit*  an  aaBlgDment 
under  wblch  the  IntariOeader  oltima.  but  allegaa  it  to  be  fraudulent  and  voia,  la  en- 
titled to  open  and  doae  the  oaae  both  in  the  mtrodoetlon  of  evidence  and  In  argu- 
ment to  toe  jniy. 

t,  AsBiamna*  son  «Hn  Bmni  ov  Obidhou— Aoriox  to  Ixn&CH— Fboot  or 

On  the  trial  of  an  luue  as  to  the  TaUditr  of  an  aBsignment  for  benefit  of  ored- 
Itors,  an  attaoUng'  creditor  may  glre  in  evldenoe  a  convBrsation  had  with  the  ai- 
aignor  prior  to  t£e  aesigament,  la  which  he  gave  as  a  reason  for  mnVing  the  aa- 
signmeot  that  he  oonld  then  get  a  better  BCtUwimt  with  creditors, 
a.  Butm  -AonoK.  TO  IimACH— Pboov  or  Fbadd — CosmuTJOHS  wm  Absionos. 

ARBS  ASSIONMRITT. 

Costreraattons  had  with  an  assignor,  In  the  presence  of  the  asrignee,  shortlr 
■ftnr  an  asaignment  for  benefit  of  creditors,  are  admissible  In  eridenoa  on  the  trial 
of  an  laaBO  aa  to  the  validity  Of  mah  airiginnent  in  the  aiiUof  anattatAdngored- 
Itw. 

4.  Bams— BioHTS  or  Attaohiho  Cbxditob— RBPusuTTATiom  Faum  fo  ABUomnHT  u- 

TO  DsbtOR'S  SoLTBWCT— E8TOPPBL. 

An  attaching  creditor  seeking  to  hold  over  an  assignment  for  benefit  of  creditors 
is  not  eatopped  by  representaUons  made  to  other  creditors,  two  or  three  months 
prior  to  the  assignment,  that,  in  his  opinion,  the  assignors  were  solvent,  and  wortik 
fonr  or  five  thousand  dollars  above  their  UahlUtlea  and  exemptlona:  it  wpearing 
that  representations  to  that  effect  wera  made  by  ttio  assignors  to  such  creditor. 
B.  Suia— INTRST  TO  DaLAT  CRBDrross— What  Co!(!<TiTnTa8. 

When  one  in  embarrassed  oinnunstances  aBsigns  all  his  property  for  the  bene- 
fit or  his  creditors,  intending  <mly  suob  delay  and  hinderanos  to  his  creditors,  aa 
are  intddent  to  the  aaaignment,  auch  Intent  does  not  invaUdata  the  aama. 
OL  Triax^Ihstrvotiokb— WxiooT  or  BviDBlTCa. 

An  iDstTQctiou  In  the  nature  of  a  demurrer  to  the  evidence  Is  properW  refused 
where  there  Is  some  evidence,  though  difl^t,  Justi^rlng  the  submission  ox  the  Issue 
to  the  jury. 
7.  AmAi^BaviBw— Habmlms  SBWnL 

An  erroneous  instrooUon  cannot  be  taken  advantMe  of  when  the  same  emr  t» 
committed  In  an  instruction  given  at  the  request  of  the  opposing  party. 

Error  to  circuit  coort,  Moniteau  county;  £.  I.  Euwardb,  Judge. 
Smith,  Silver  A  Broton,  for  plaintiff  in  error.    Draj^  (ff  William*  and 
BoonviUe  &  Johruon  A  Son,  for  defendant  In  error. 

NoBTON,  C  J.  The  Bank  of  Tipton,  defendant  in  error,  instituted  an  at- 
tachment suit  in  the  Moniteau  county  circuit  court  against  Goehel  A  BecfateU 
who  were  merchants  engaged  in  the  sale  ct  hardware  in  the  town  of  Tipton. 
The  writ  of  attachment  was  levied  upon  a  stock  of  goods  as  belonging  to 
them.  On  the  same  dajr  said  writ  was  levied,  viz..  the  Sd  of  January.  1885. 
and  a  short  time  before  it  was  Issued  and  levied,  an  assignment,  executed 
said  Cochel  &  Bechtd,  oonv^ying  all  tlieir  property  to  one  BaniclE  as  as- 
signee for  the  benefit  of  all  their  creditors,  was  filed  fbr  reooni.  In  Himsh 
ftrilowing,  the  said  Banick  resigned  his  trust,  and  James  £.  HaaeU  was  du!^ 
^)pointed  to  execute  the  trust.  At  the  retarn-term  <^  the  wrU  of  aUach- 
ment,  said  Hazell  appeared,  and,  by  leave  of  court,  filed  an  inte^ea,  didm- 
Ing,  in  virtue  of  said  assignment,  the  property  whidi  had  been  levied  upon. 
The  plaintiff  bank  in  the  attachment  suit  filed  an  answer  to  the  interplea. 
denying  the  right  of  assignee*  and  aUeglng,  In  snbstance,  that  the  assign- 
ment was  made  with  the  intent  to  hinder  and  delay  ami  defraud  the  creditors  of 
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-said  Cochel  St,  Bechtel,  and  that  the  B»igne«,  Banlek,  wm  a  party  to  B^d  fraud, 
and  acting  in  the  interest  of  said  firm  to  aid  them  In  their  fraudulent  piirpose; 
tliat  said  assignment  was  made  to  him  because  of  his  insolvency  and  wiUfng- 
nesa  to  serve  them;  that  their  intention  was  to  put  the  property  in  the  hands 
of  Uaniclc,  and  secure  it  from  execution  and  attachment,  and  use  the  assign- 
ment as  a  means  of  coercing  their  creditors  into  a  compromise,  and  that  said 
assignment  passeil  no  title  to  the  property,  either  to  Banick,  or  to  interpleader, 
Hazell,  HS  liis  successor.  The  replication  to  this  answer  denied  all  fraud,  and 
set  up  that  said  bank  had  full  knowledge  oC  the  dnancial  condition  of  said 
firm,  and  of  their  intention  to  make  said  assignment,  and  that,  by  reason  of 
its  representations  made  to  other  creditors  of  the  solvency  of  said  firm,  and 
their  good  faith  in  making  said  assignment^  the  bank  was  estopped  frtna 
contesting  its  validity. 

The  issue  of  fraud,  thus  made  np,  was  tried  before  a  jary,  and  a  Terdict  re- 
turned in  favorof  the  plaintiff  bank  in  the  attachment  suit,  upon  which  judg- 
ment was  rendered,  and  from  which  Hazelt,  the  interpleader,  has  appeaj,ed  to 
.this  court;  and,  among  other  gi'onnils  of  error*  alleges  that  the  court  erred  tn 
holding  tlint,  under  the  Issues  as  mside  by  the  pleadings,  the  plaintiff  bank  In 
ttie  attiichment  suit  had  the  right  to  open  and  close  the  case  both  in  ti>e  in- 
tnxluction  of  evidence,  and  in  the  argument  of  the  cause  to  the  jury.  We 
see  no  Just  ground  of  complaint  to  this  ruling,  since  the  answer  was  in  the 
nature  of  confession  «id  avoidance.  It  admits  the  assignment,  but  alleged 
it  to  be  fraudulent  and  void;  the  burden  of  proving  which  was  on  the  shouid> 
MB  of  the  party  averring  it.   Albert  v.  Beni,  88  Mo.  IfiO. 

JSoT  do  we  see  any  Just  gronnd  of  complaint  to  the  action  of  the  court  In 
jdlbwing  witnesses  Umvis  and  McGI^  to  detail  a  oonversatiun  had  with  Co- 
chel A  Bechtel  ashort  time  before  the  assignment  was  made,  in  which  Oochel 
gave  as  a  reason  tot  wanting  to  make  an  assignment  that  he  could  then  get 
a  better  compromise  with  his  creditors,  luid  that  he  wanted'to  make  it  to  grt 
A  hetter  settlement  with  creditor;;  nor  in  allowing  a  conversation  to  be  dfr< 
tailed,  had  with  Oochel  A  Beditel  in  the  presence  of  Banick,  the  assignee,  the 
jlay  after  the  assignment  was  made,  at  a  meeting  of  the  creditors  held  for  the 
purpose  of  effecting  a  compromise.  The  presence  of  Banick,  the  assignee,  at 
jthis  conversation,  made  what  was  theresaid  admissible. 

It  is  also  objected  that  the  court  erred  in  excluding  the  deposition  of  one 
Elliott,  to  the  effect  that  on  January  1  and  2,  1885,  as  the  representative  of 
Mrtaln  creditors,  he  asked  the  cashlerof  the  Bank  of  Tipton  tat  his  opinion  as 
to  the  financial  condition  of  Cochel  A  Bechtel.  and  was  told  that  they,  in  his 
judgment,  were  solvent;  tb^.they  owed  the  bank  two  thousand  dollaxB,  for 
which  the  bank  held  no  security,  but  they  were  not  uneasy;  that,  in  hisjudg> 
ment,  the  firm  was  worth  four  or  five  thousand  dollars  clear  of  tlie  world,  or 
^bove  their  exemptions.  In  view  of  the  fact  in  evidence  that  Cochel  A  Bech- 
tel had  made  a  showing  or  representation  to  the  olBcers  of  the  bank  to  the  ef- 
feet  that  they  had  several  thousand  dollars  of  assets  over  and  above  their  iia- 
liilitles,  we  are  unable  to  perceive  the  relevancy  of  this  evidence  offered. 

It  is  also  insisted,  on  the  authority  of  the  oises  of  Hoimes  v.  Braidtpood,  82 
Ifo.  610.  Shelley  v.  Booihe,  73  Mo.  77,  and  AlbeH  v.  Besel,  88  Mo.  150.  that 
the  court  erred  in  giving  the  following  instruction:  **No,  1.  If  the  jury  b«9- 
lieve  from  the  evidence  that  the  assignment  from  Cochel  A  Bechtel  to  Banicdc 
was  made  by  Cochel  &  Bechtel  for  the  purpose  and  with  the  intent  of  hinder- 
ing, delaying,  or  defrauding  any  of  their  creditors,  and  that  said  Banick  had 
notice  thereof,  then  said  assignment  was  fraudulent,  and  the  finding  of  the 
jury  must  be  for  the  defendant."  Conceding  this  contention  to  be  well 
founded,  the  Interpleader,  under  the  ruling  made  in  the  case  of  Holmes  v. 
BraidtDood,  ntpra,  is  nut  in  a  position  to  take  advantage  of  it.  since  the  siime 
vice  of  which  be  complains  in  the  above  instruction  Is  to  be  found  in  the 
Algbth  and  ninth  InstrucUuns  givoi  by  the  court  at  his  own  Instance. 
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Tbe  acUon  of  tiie  court  in  refoatng  IngtrncUons  asked  hy  tb«  interpleader, 
numbered  6,  10,  11.  12.  13,  16,  and  20.  Is  abo  complained  of.  Among 
those  refused  is  the  followiDff,  viz. :  **  Altbouffh  the  jury  may  believe  that  the 
making  of  the  assignment  mi  the  effect  of  hindering  or  delajlng,  and  was 
made  with  tbe  intent  and  purpose  to  hmiler  and  delay,  the  creditors  ot  said 
Coebel  &  Bechtel.  or  any  one  or  more  of  them,  yet.  if  the  only  hinderanee  and 
delay  intended  was  such  as  would  be  incidental  to  nnd  a  result  of  carrying 
out  the  said  deed  of  assignment,  it  cannot  be  fraudulent  because  of  the  ef- 
fect and  intent  above  stated."  In  refusing  this  instruction,  we  are  of  the 
<^inion  that  the  court  committed  error.  See,  In  addition  to  tlie  cases  last 
above  cited,  the  followiog;  Lane  v.  Btoing,  31  Mo.  75;  Singer  v.  Golden- 
burg.  17  Mo.  App.  &50.  The  right  of  a  party  In  embamused  cireumstancpit 
to  make  an  assignment  of  all  his  property  for  tbe  payment  of  lits  debts,  and 
the  benefit  of  all  his  creditors,  cannot  be  questioned ;  and  if,  in  the  exercise  of 
this  right,  he  only  Intends  sudi  delay  and  hlnderanoe  to  his  creditors  »  would 
follow  as  an  incident  to  the  ai5Signm«it,  lueh  intent  cannot  iiiTalldate  the  as* 
^gnment  as  being  fraudulent. 

The  sixth  and  twentieth  refused  instructions  were  In  the  nature  of  a  do- 
mnrrer  to  the  evidence,  and  were  properly  refnsed,  as  there  was  some  evi- 
dence, though  slight,  justifying  the  submission  of  the  good  faith  of  the  par- 
tiFS  to  the  assignment.  Tbe  other  reused  instrucUona  were  substantially 
embraced  in  otiben  that  vrere  givm,  and  wen  for  that  reason  properly  re- 
fused. 

As  the  error  noted  is  snflSclent  to  reverse  the  judgment,  it  is  unnecessary 
to  notiee  the  objections  made  to  the  action  ot  the  court  In  refusing  to  submit 
special  imues  to  the  Jury,  inasmuch  as  the  present  st^  of  the  taw  on  that 
aobjeot  tiUtet  that  question  out  of  the  case.  Judgment  reversed,  and  cause 
xamaiMled,  In  wbioh  all  concur,  except  Rat,  J.,  absent. 
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FovBLL  «.  OBBsmnuDcr. 

(AiprarM  Court  a/  IfiMouri.  lUj  7, 1888.) 

TixiTtoH— Saxs  tob  Taxu— Titlb  or  Pdbchasbk, 

A  pnrohaHr  at  ft  iherUPB  Bale,  on  azeoution  In  a  tax  «ult  aoqatrea  onlf  tbe  title- 
of  tbe  defendant  in  the  salt,  and  Rev.  St  Ho.  1870,  %  6889,  which  dedarea  that  bla- 
deed  ^'sball  be  prima /adeerldeaoe  of  title,  andtbat  tbe  matters  and  things  therein 
stated  are  true, "  does  not  make  the  deed  evldeuoe  of  title  in  such  defendant. 

Appeal  from  Moberly  oouit  of  oommon  pleas;  O.  H.  BuBcaraABxr,  Jndge^ 
Ejectment  brought  by  J.  il.  Powell  against  J.  M.  Oreoutreet.  Judgment 

for  plaintiff.   Defendant  qtppaala. 
H.  Lander  and  A.  W.  Mym,  for  appsUaot.   Start  A  Ouihrtt  and  W. 

Ruthtrfordt  tor  appellee. 

Blaok,  J.  Action  of  ejectment.  Plaintiff  put  in  evidenoe  two  deeds  to 
himself,  each  for  different  portions  of  the  prenoiBes  sued  for.  The  deeds  were 
executed  by  the  sheriff  of  Mttcon  county,  and  are  based  upon  judgments  re- 
covered  in  the  name  of  tbe  state  to  the  use  of  the  collector,  in  suite  to  enforce 
the  state's  lien  for  nnpaid  taxes.  In  one  case  the  judgment  was  rendered 
against  Matlisulah  Bevier  and  W.  D.  Hicks,  and  in  tbe  other  against  W.  D. 
Hiuks.  Plaintiff  offered  no  other  evidence  of  title  whatever.  It  was  ad- 
mitted that  the  land  had  ^ways  beea  vaoaot  up  to  the  time  defendant  went 
into  possession,  that  he  bad  possession  at  the  commencement  of  the 
auit,  but  it  does  not  appear  when  or  uuder  whom  he  acquired  possession. 
It  must  be  taken  as  the  settled  law  that  purchasers  at  these  sheriff's  sales,- 
made  on  executions  in  tax  suits,  acquire  only  tbe  right,  title,  and  interest  of 
the  defendants  in  the  tax  suits.  Watt  v.  Donn^l,  80  Mo.  196;  Sank  v.  ffretoe^ 
84  Mo.  478;  Bdoiw  v.  Hobbarwti*  92  Mo.  192,  4  S.  W.  Bep.  941.  But,  con- 
ceding this,  the  plaintiff  then  insists  that  the  deed  makes  out  a  prima  facie 
case  of  title  in  the  grantee,  that  isto  say,  offbrmerownershipof  the  land  by  the 
defendants  in  the  tax  suits.  This  claim  is  based  on  section  6839,  Bev.  St. 
1879,  which  declares  that  the  deed  "shall  be  prima  /atHe  evidence  of  title, 
and  that  the  matters  and  things  therein  stated  are  trne."  The  effect  of  this 
section  is  to  make  the  deed  evidence  without  production  of  Judgment  or  ex- 
ecution; but  it  is  evidence  of  no  more  than  it,  in  contemplation  of  htw',  par-' 
ports  to  be,  namely,  a  conveyance  of  all  of  the  title  of  tbe  defendants  in  the 
execution.  It  is  no  evidence  that  the  defendants  in  the  special  execution  wero 
the  owners  of  the  laud.  In  this  respect  the  deed  is  not  unlike  sheriffs*  deeds  in- 
general.  They  are  made  t-.vidence  of  the  facts  recited,  but  it  has  nevw  been 
lield  or  Bupjiosed  that  the  deed  was  evidence  of  title  to  tbe  land  sold  In  the 
judgment  debtor. 

Some  other  questions  are  discussed  in  the  briefs,  but  it  is  useless  to  con- 
sider them  upon  the  present  state  of  the  record.  The  judgment  is  reversed^ 
and  the  cause  remanded.  ^ 

Rat*  J.,  absent.   The  other  judges  ooncur. 
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HABBIS  0.  SmFBON. 

(Aipreme  Court  of  AilmiMM.  Haar  B,  1868.) 

SM^Of*  AKD  CoinTm<!i.mi— Ih  Jdstiob  Couxi— Dbhand  ARunvo  Our  o?  Vim 
Bbpbesentjition. 

In  an  action  In  a  JtuUoe's  cotut  for  the  rent  of  a  farm,  it  la  no  objection  to  a  ooun- 
ter-olalm,  baaed  upon  the  fact  that  the  farm  waa  amaUer  than  the  lassor  had  repre- 
■ented,  that  such  claim  oonstitutes  an  action  of  tort,  over  which  the  juatice  had  no 
Jnrtadiction,  as  such  defense  may  be  regarded  aa  a  plea  of  failure  of  consideration : 
or.  If  demanding  more  than  the  balance  due  plaintiff,  as  an  action  on  an  im^ea 
promlie  to  repay  anma  wiongtaUy  received. 

Appeal  from  circait  court,  Pope  count?;  G.  S.  GinmraGHAU.  Judge. 

Action  by  William  Harris  against  J.  I.  Simpson  for  the  balance  due  on  a 
note  given  for  payment  of  rent  for  a  farm  hired  by  defendant  of  plaintiil. 
Defendant  refused  to  pay  such  balance,  on  the  ground  that  plaintiff  had  mis- 
represented the  size  of  the  farm,  and  the  capacity  of  a  mlU  aud  gin  situated 
thereon.  Defendant  obtained  judgment,  and  plaintlS  appealed  to  the  circuit 
court,  where  defendant  again  pievailed*  and  phiintilt  appeals  to  this  court 

J^.  DavU,  for  appellant.    WUton  A  Qrtmger,  tot  appellee. 

CocERiLLt  C.  J.  There  was  no  exertion  to  the  Introduction  of  any  testi- 
mony, and  nopai't  of  the  court's  charge  to  the  jury  was  assigned  as  error  in  the 
motion  for  a  new  trial.  The  motion  Is  directed  only  to  the  court's  refusal  to 
charge  as  requested  by  the  appellant,  and  that  the  verdict  is  not  sustained  by 
the  evidence. 

1.  The  rejected  requests  to  charge  the  ju^  were  either  Inconsistent  wltii  a 
correct  enunciation  of  the  law,  were  not  warranted  by  the  tesUmony.  or  were 
covered  by  the  court's  charge  to  the  Jury. . 

2.  The  appellee's  version  of  the  transaction  out  of  which  the  suit  grew  is 
sustained  by  the  evidence,  and  the  judgment  in  Ms  favor  Is  supported  by  tlie 
cases  of  eoodtoiny.  Robinson,  30  Ark.  ^5,  and  ffangerv.  E-oins, 38  Ark.  384. 

3.  The  action  originated  before  a  justice  ot  the  peace,  and  it  is  ai^aed  here, 
for  the  first  time,  that  the  appellee's  counter-claim  is,  in  effect,  an  action  of 
deceit,  and  therefore  a  tort,  and  that  the  justice  had  no  jurisdiction  to  hear 
and  determine  the  issue  made  by  it.  The  position  is  not  tenable.  The  de- 
foidant  could  have  made  the  fraud  practiced  upon  him  by  the  appellant  avail- 
able as  a  defense  to  the  extent  of  extinguishing  the  demand  against  him  by  a 
plea  of  failure  of  consideration,  fioodwin  v.  Robinson,  supra.  And  as  to 
the  recovery  over  against  the  appellant,  the  counter-claim  may  be  regarded  as 
an  action  by  the  appellee  upon  the  promise  which  the  law  implied  thM  the  ap- 
peUant  would  repay  the  monev  which  he  had  wrongfully  teoeived.  Pom. 
Bam.  A  Beta.  Bights,  §  66B.  Affirmed. 


State  v.  Abhek  et  al. 
(Supreme  Court  ttf  Arhansas.        5, 1888.) 
Tuu  PanmsBs— What  Covstitdtxs— RsFBSSBiiiixe  HoatOAOBn  Fuwsett  as  Uk* 

XXOUMBBBBD. 

A  falae  repreaentatlcm  by  defUitoit  tiiat  a  mortgage  which  he  gave  was  a  flrst 
mortgage,  being  orged  thns  to  i^Teaent  1^  the  actual  first  mortgagee,  is  not  sooh 
folse  pretense  as  to  render  defenduit  guilty  of  larceny  under  Mansf.  Dig.  Ark.  | 
UMS,  providing  that  one  who  obtaias  anything  of  value  from  another  by  means  of 
false  pretenses,  with  intent  to  defraud,  shall  be  goUty  ot  larceny,  eta,  since  the 
flnt  mwtngee,  by  urging  such  falae  repreaentatloii,  waived  hla  prior  Uen,  and  thns 
rendered  the  mortgage,  nandulenUy  obtained,  a  first  mortgage,  and  theralora  tba 
pretense  waa  not  actually  false. 

An>eal  from  dientt  court,  Fhillips  county;  N.  T.  Sahdess.  Judge. 
At  the  Hay  tenn,  1887.  of  the  Phillips  oircnlt  court,  appellees  were  indicted 
for  Titdation  of  section  1645  ot  Mansfield's  Digest;  i.  e.,  obtaining  numcy 
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under  ftilse pretenses, — ^Asber  as  principal,  and  Fitzpatrick  as  accessory.  It  is 
charged  In  the  indictment  that  on  the  i7th  of  April.  1885,  said  Asher  appUed 
to  one  J.  P.  Moore  to  purchase  six  mules ;  that  he  represented  himself  as  be- 
ing the  absolute  owner  of  the  east  half  of  lot  251,  in  the  cit^  of  Helena;  that 
it  was  free  from  incumbrance;  that  he  could  give  a  first  Hen  on  same;  and 
produced  a  deed  of  conreyance  to  the  same  from  L.  A.  Fitzpatrick,  reciting 
the  full  payment  of  the  purchase  money,  and  offered  to  secure  the  payment 
of  the  purchase  money  of  said  mules  by  creating  a  first  lien  on  said  lot;  that 
Mooredid  sell  him  said  mules  on  a  credit  to  expire  Xovember  1, 1885,  and  took 
a  deed  of  trust  on  said  lot  to  secure  the  purchase  money  of  the  mutes,  which 
deed  of  trust  was  executed  by  said  Asher  on  the  ITth.  and  was  filed  tor  record 
on  tbB  18th,  day  of  April,  1885;  that  said  sale  was  made  on  the  faith  of  the 
security  afforded  by  a  first  lien  on  the  east  half  of  said  lot.  It  is  further 
chafed  that  at  the  time  Asher  made  these  representations  be  had  already 
executed  to  said  Fitzpatrick  a  deed  of  trust  upon  the  east  half  of  said  lot.  to 
secure  the  purchase  money  (tf  same,  which  was  more  than  the  value  of  the 
lot;  that  said  lot  was  not  free  from  incumbrwce;  and  that  Asher  falsely  made 
the  representation  ttiat  he  could  give  a  first  lien  on  said  lot,  to  deprive  said 
Mo(ffe<^  his  property;  that  Fitzpatrlok's  deed  of  trust  was  Bled  for  record  on, 
the  17th  day  of  AprU.  1885.  Fitzpatrick  is  indicted  jointly  with  him  as  ao- 
oenory.  At  Uie  JSovemhes  term,  1887,  of  tiie  court,  the  defendant  demurred 
to  the  Indictment;  the  demairer  was  sustained,  and  the  state  i^peals. 

Uanat  Dig.  §  provides  that  amy  one  who  obtains  anythinff  cit  valaa 
from  another,  with  intent  to  defraud  or  cheat,  by  any  false  pretense,  shall  be 
deemed  guilty  of  larceny,  and  punished  accordingly. 

/.  p.  Clarke  and  D.  W.  Jotut,  Atty.  Gen.,  for  appellant  P.  0.  Thtoeat, 
/.  J.  SomoTt  Campion  A  Compton*  and  /.  C.  Tappan,  lax  ^pellees. 

GoosBlLi.,  C  J>*  {.mfter  stating  the/aata  tu  above.)  To  oonstiti^  an  of- 
fense within  the  meaning  of  section  1645*  Mansf.  Dig.,  something  of  value 
must  be  obtained  by  means  of  a  false  pretense  with  the  intent  to  de&aud .  To 
obtain  goods  with  the  intent  to  defraud  is  not  enough.  It  must  be  acoom- 
idished  by  a  false  pretense.  "By  the  terms  ht  the  statute  the  pretense  must 
be  false;  and  the  doctrine  undoubtedly  is,  that,  if  it  is  not  false,  though  be- 
lieved to  be  so  by  tlie  person  employing  it,  it  is  insufficient."  2  Bish.  Grim. 
Iaw.  S  417.  The  ftlse  pretense  ebarged  in  ttiis  case  is  Asher*a  rwresentatioa 
that  the  mortgage,  upon  the  security  of  which  he  got  the  mules  from  Moore, 
was  the  fipit  Uen  on  the  land.  If  the  r^resentatlon  is  true,  there  is  no  foun- 
datlon  for  this  prosecution,  however  repreheusible  Aslier's  motive  may  have 
been,  because  the  false  pret^ise  would  not  be  established.  Xow,  ooostruing 
all  the  allegations  of  the  indictment  together.  Is  it  shown  that  the  representa- 
tion was  fidse?  It  is  charged  that  Asher  had  previously  executed  a  mortgage 
to  his  co-defendant,  Fitzpatrick,  for  the  full  value  of  the  land,  and  that  it  was 
the  prior  lien ;  but  it  is  also  cliarged  that  Fitzpatrick  counseled  Asher  to  make 
the  representation  ttiat  the  land  was  free  from  Incumbrance,  and  aided  him 
in  obtaiuing  the  mules  from  Moore  on  the  faith  of  it.  The  demurrer  admits 
that  these  allegations  are  true.  Being  true,  the  legal  conclusion  is  that  Fitz- 
patrick  waived  the  priority  of  his  lien,  aud  is  estoppml  from  asserting  it  against 
Moore.  Scott  v.  Orbisoti,  21  Ark,  202;  v  Hardi-n,  48  Ark.  412,  3  8.  W. 
Rep.  519;  Shidde  v.  Smith,  37  Ark.  47.  Asher's  representation  that  Moore's 
mortg^  was  the  prior  Uen  was  therefore  true.  Moure  got  Just  what  be  bar- 
gaiuM  for,  according  to  the  allegations  of  the  indictment,  and  he  has  not,  tbwe- 
ttmt  been  injured  in  any  way.  The  statutory  offense  has  not  been  committed. 
Morgan  v.  State,  42  Ark.  131.  It  is  not,  as  counsel  for  the  state  argues,  an 
attempt  to  have  an  offense  condoned  by  repairing  the  injury  done  in  Its  com 
mission.  There  has  been  no  criminal  offense.  Moore  might  have  been  injured 
^  the  teaoaaction  if  Fitzpatiiok's  mortgage  note  had  been  negotiable  aoeord- 
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ing  to  the  law-mercbant,  and  assigned  to  an  innocent  holder  for  value  before 
mafcuritj;  but  there  is  no  all^tion  of  the  existence  of  either  of  these  facts, 
and  there  is  no  preeomptitm  that  that  state  of  tacts  edsts.  PwpU  r.  atotu» 
9  Wend.  182,  IW.  Affirmed. 


St.  Louxb»  L  U.  &  S.  Bt.  Go.  o.  Uoroabt. 
(SupiviM  Court  <tf  ^fftontos.  April  SI,  18BB.) 

1.  IC&STIB  AND  Sbktant— IsiDBT  TO  RULBOAD  COWDUOTOB— DbPBOTITI  TrACK— CJoS- 
TaiBUTOBT  NbGLIGKNCB. 

In  an  aotioo  agaliut  a  railKMd  company  for  negllgeDtly  killitur  plaintilTB  intes- 
tate, it  appeared  that  deceased  was  a  coaductor  of  defendaDt's  freight  traia ;  that 
the  accident  occurred  while  deceased  was  running  the  train  at  an  immoderate  rate 
of  speed  over  a  bridge  which  was  b^g  repaired,  so  that  it  gave  way.  field,  that 
the  company  was  not  liable  for  not  providing  a  safe  track ;  It  not  appearing  that 
the  accident  would  ttaTe  occurred  If  the  train  had  been  run  at  a  proper  speed. 
9.  Bams— IiTJUBT  to  CoksdctoRt— Dbfbotitb  Tbaoe— Notiob. 

In  an  action  against  a  railroad  company  for  negligently  causing  the  death  of  a 
freight  conductor,  it  appeared  that  the  accident  ooouiTed  while  deceased  was  run- 
ning his  train  at  an  immoderat«  rate  of  speed  over  a  bridge  which  was  being  re- 
paired, when  the  bridge  gave  way.  Seld,  that  the  oompany  was  not  negligent  la 
not  glvli^  the  train-men  notice  of  the  ooaaitlon  of  the  track,  where  the  oondnotor 
knew  thai  the  repairs  were  being  made,  and  the  "slow  boaraa"  were  out. 

S.  SAMB~NlGLIOaiTCB  Of  MaSTBR— BtJBDBX  OV  Z*BOOr. 

In  an  action  against  a  railroad  oompany  for  negligently  causing  the  death  of  a 
oondnotor  of  defradant's  freight  train,  It  appeared  that  the  accident  occurred  while 
deceased  was  running  his  train  at  an  immoderate  rate  of  speed  over  a  bridge  which 
was  b^ng  repaired,  when  ttie  bridge  gave  way,  and  that  the  conductor  knew  that 
the  lepairs  were  bmns  made.  JETelo,  utat  the  boiden  of  proof  was  on  tbe  plaintUt 
to  rebut  tbe  preenmntion  of  negUgenoe,  and  to  show  that  the  oiglneer  was  mnniog 
contrary  to  the  oonductor'B  orders. 

Appeal  from  circuit  court,  Xerada  county;  G.  E.  Mitohell,  Judge. 
Dodffe  A  Johnton,  for  appellant.   SooU  A  Jonea,  for  appellee. 

UcGain>  ^>ecial  Judge.  The  plaintiff's  intestate  was  a  conductor  on  a 
grarel  train  on  defendajit's  rail^^ul.  This  train  was  derailed  at  the  south 
end  of  tbe  bridge  across  Hurricane  creek,  in  Saline  countj,  while  goingsoutb, 
about  noon  on  August  17,  1883.  In  the  wreck  which  ensued,  the  intestate 
was  killed ;  and  this  suit  was  brought  by  bis  widow,  as  administratrix  of  his 
estate,  to  recover  tbe  damages  sustained  \>j  her  on  account  of  alleged  negli- 
gence of  defendant  in  causing  thedeath  of  ber  husband.  This  case  fs  here  for 
the  second  time;  the  former  appeal  being  reported  in  45  Ark.  318.  For  a 
more  detailed  statement  of  tbe  facts,  reference  is  made  to  the  formeropinion. 
By  agreement  of  counsel,  the  testimony,  aa  found  in  the  bill  of  exceptions  on 
the  former  appeal,  was  read  in  evidence  on  tbe  trial  as  if  taken  by  deposition, 
except  that  one  of  the  witnesses  at  the  former  trial  gave  bis  testitnony  orally, 
and  one  additional  witness  was  Introduced  by  plaintiff.  Tbe  latter  was  ex- 
amined merely  as  an  expert,  and  the  evidence  is  substantially  tbe  same  as  on 
the  former  appeal.  The  second  tnal  took  place,  on  change  of  venue,  in  Ne- 
vada county,  and  resulted  in  a  verdict  of  $9,600  forplaintiff.  Defendant  ap- 
pealed. A  number  of  exceptions  was  reserved  to  the  admission  of  testimony, 
and  to  tbe  giving  and  refusing  of  instructions.  These  we  have  examined 
carefully,  and  in  detail ;  but  we  have  concluded  to  rest  our  opinion  on  the  first 
and  second  grounds  set  np  in  tbe  m(rtion  lor  «  new  trial,  namely,  that  tbe 
verdict  of  the  jury  was  contrary  to  tbe  law  and  the  evidence.  The  former 
opinion  has  become  tbe  law  of  the  case,  according  to  the  well-established  rule, 
and  the  questions  therein  determined  are  not  open  to  further  discussion  on 
this  appall. 

The  Urst  gEoaod  of  recovery  set  np  in  the  oomplaint  was  n^ligence  in  not 
providing  a  secure  track.  It  la  conceded,  and  in  fact  it  ia  contended  by  plain- 
tiff, that  the  tndn  was  being  run  at  a  lecklesa  rate  of  speed  over  the  bridge, 
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whidi  was  at  the  time  undergoing  rep^rs.  In  the  former  opinion  it  was  said 
that  "the  Jury  could  not  have  found  that  the  condition  of  the  track  or  of  the  toes- 
tie  was  the  immediate  cause  of  the  wreck. "  If  this  point  was  open  for  recon- 
sideration, we  are  not  able  to  see  any  evidence  that  would  justify  the  inference 
on  the  part  of  the  jury  that  there  would  hare  been  any  accident  to  the  train 
if  It  had  been  moving  at  a  legitimate  rate  of  speed. 

The  second  ground  of  alleged  negligence  was  in  fftillng  to  give  the  train- 
men timely  notice  of  the  temporary  conditdon  in  which  the  track  was  being 
maintained  during  the  progress  of  the  repairs.  As  was  determined  before, 
the  conductor  knew  that  the  tra^A  was  being  repaired  at  this  point.  "The  jury 
could  not  have  found  that  the  proper  danger  ^gnals  had  not  been  displayed. 
The  uncontradicted  evidence  is  that  the  <  slow  boards  ^  were  out.  The  track 
was  not  impassable  for  trains  running  at  the  speed  they  indicated.  Hence 
there  was  no  impropriety  In  withdrawing  the  nag-men.  **  Former  opinion, 
p.  323. 

The  third  ground  of  recovery  was  the  incompetency  and  recklessness  of  the 
engineer.  There  was  evidence  tending  to  support  this  charge;  but,  on  the 
defense  of  contributory  negligence,  it  was  said,  on  the  former  appeal,  that 
"the  presumption  Is  that  the  train  was  being  operated  under  his  [thecouduct- 
or's]  orders."  The  contributory  negligence  claimed  by  defendant  was  the 
ezctssive  speed  at  which  the  conductor  was  running  the  train.  The  burden 
of  proof  as  to  this  would  be  on  the  defendant  if  it  were  denied.  But  it  isoon* 
ceded.  To  rebut  this,  it  was  neceesaiy  to  show  that  the  engineer  was  pro- 
ceeding in  violation  of  the  conductor's  wishes  and  efforts.  Kothing  was  of- 
fered on  this  point  to  justify  oonsideratlon,  and  it  was  determined  on  the  for- 
mer appeal  that  "it  was  impossible  for  the  jury,  with  a  proper  regard  for  the 
undisputed  facts  of  the  case,  to  absolve  Morgart  from  blame  in  the  matter  of. 
the  accelerated  speed."  Page  325. 

We  think  the  motion  for  a  new  trial  should  have  been  sustained,  on  t^e 
grounds  indicated,  and  we  deem  it  unnecessary  to  enter  upon  a  discussion  of 
the  other  questions  aiffued  by  oonns^.  Let  the  ease  be  reversed,  and  re- 
manded, with  Instructions  to  sustain  the-mo^on  for  new  trial. 

Battlb.  J.,  being  disqnalifled,  did  not  sit. 


Nbtaoa  COUST7  V.  Hicks  et  aJ. 

(Supreme  Court  of  Arkanuu.  April  21, 1S88.) 

1.  CocKTiEe— PowEK  TO  lasuB  Etidenci  «r  Dbbt  Bubiho  Intibbst— Imtbrbbt  om 
Dkcbbb. 

Const.  Ark.  art.  18, 1 1,  forbidding  ooontlss  to  lime  any  lutoiMt'beariBs  evtd«noas 
of  Indebtedoew,  does  not  prevent  a  4eox«e  against  a  oountj  for  a  som  «C  xuHMgr 

from  drawing  interest. 

S.  SaHS— INTSBEST  OH  DBCBaS  AOAIKBT. 

Mansf .  Dig.  Aric  ||  4740, 4741.  prodding  ttiat  lU  jttdgmento  shall  draw  interert 
at  6  per  cent.,  make  no  eioeptlona  In  favor  ttf  ommties;  and  a  deoiee  sgalnat  a 
ooimt7  for  a  lum  of  money  d»wi  Interest  from  the  time  It  la  rendmd,  tooogh  it 
makes  no  mention  of  interest. 
8.  ButB— Liability  to  be  Sued— Azxowaitob  or  Claim  bt  Couktt  Cocbt. 

Though  act  Ark.  Feb.  27,  IfiTOL  provides  that  no  salt  shall  be  brought  agatntt  a 
oonnty,  yet,  where  a  claim  sgunst  tt  has  been  preeented  to  and  aUowed  by  the 
oounty  court,  it  becomes  a  judgment  against  the  county. 

Appeal  from  circuit  court,  Nevada  county;  C.  £.  Mitchbll,  Judge. 
SmooUt  MeKae  A  Amoldt  for  appellant.   A.  B.  A  2t,  B.  WUltamSt  for  ^ 
pellees. 

MooRB,  Spedal  Judge.  This  case  is  no  stranger  here.  This  oourt  has  met 
ft,and  has  introduced  it  to  the  public  on  two  former  occasions;  once  as  reported 
in  88  Ark.  S67,  and  again  as  reported  in  48  Ark.  515.  8  S.  W.       524.  In 
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1878.  appellant  insUtnted  suit  at  law  ag^nst  the  appelleee.  In  the  circnit  court 
of  Hempstead  oounty,  where  tfaej  resided,  on  a  bond  executed  by  appellees  in 
a  contract  for  building  a  bridge.  Appelleee  answered,  denying  the  forfeiture 
of  the  bond,  and  claiming  pa;  for  the  bridge.  The  cause  was  transferred  to 
the  equity  docket,  and  resulted  in  a  decree  In  favor  of  appellees  for  §1.800, 
the  ralne  of  the  bridge,  and  $318.60  for  interest  that  had  accrued ;  making 
total  amount  of  the  decree  •1,618.50.  This  decree  was  rendered  February  3, 
1^0.  On  appe^  the  decree  was  in  all  things  affirmed  by  this  court.  See  N»- 
vada  Co,  t.  HieJa,  38  Ark.  657.  After  the  mandate  of  the  supreme  court  bad 
been  filed  and  recorded,  the  appellees  made  out  their  account  against  Kevada 
oounty.  and  presented  it  for  aUowanoe  to  the  county  court.  Pending  action 
of  the  Nevada  county  court  upon  said  claim,  appellant,  to  avoid  the  decree  of 
the  court  in  Nevada  Co.  v.  Hicktt  tupra,  filed  lier  bill  in  the  Hempstead  cir- 
cnit court,  in  chancery,  praying  for  a  review  of  said  decree,  and  pleading  the 
act  of  the  general  assembly  of  27th  of  February,  1879 ;  which  bill  was  dis< 
missed  by  said  circuit  court  on  demurrer,  and  the  decree  of  the  Hempstead 
circuit  court,  in  chancery,  dismissing  said  bill,  was  affirmed,  on  appeal,  by 
this  court,  in  8taU  v.  Hicka,  48  Ark.  615.  3  W.  Bep.  524.  After  this  de- 
cree was  affirmed,  appellees  pressed  their  claim  to  a  determination  in  the  cir- 
cuit court  of  Nevada  county.  One  of  the  items  in  the  account  presented  is 
for  •307.61,  being  interest  upon  said  original  decree  from  the  date  of  its  ren- 
dition in  the  Heuipstead  circuit  court  until  the  presentation  of  said  account 
to  the  Nevada  county  court,  on  the  2d  day  of  April.  1883.  The  allowance  of 
the  account  was  resisted  in  the  county  court,  principally  on  the  ground  of  said 
item  of  interest;  and  the  whole  account  was  by  the  county  court  disallowed, 
and  the  order  disallowing  it  was  appealed  to  the  Nevada  circuit  court.  The 
case  was  beard  by  the  Nevada  circuit  court,  which,  among  other  things,  ad- 
j  udged  that  the  appelleee  should  recover  from  the  appellant  the  sum  of  •704.05* 
for  their  interest  on  said  claim,  from  the  datettf  the  rendition  of  the  decree  in 
the  Hempstead  drcuit  court,  on  Fetvuaty  8, 1880,  until  the  date  of  the  judg- 
ment here  appealed  from  by  the  Nevada  circnit  court;  bdng  interest  at  6  per 
cent,  on  8^  decree  in  the  Hempstead  circuit  court,  from  the  idme  of  its  ren- 
diti<m  until  the  time  of  the  Judgment  here  appealed  from.  The  appellant  ex- 
cepted to  ao  mocb  of  the  Judgment  as  allowed  said  Intneat,  aikd  appealed  to 
this  court. 

The  Issue  made,  and  the  only  question  here  presented*  Is  as  to  the  comet- 
neaa  of  the  court  below  in  rendering  judgment  against  Nevada  county  fbr  in- 
t««st  upon  the  amount  of  the  decree  rendered  by  the  Hempstead  circuit  court 
OD  February  8,  ^80.  The  learned  counsel  teat  appellant  eamesUy  argue  and 
insist  that  the  allowance  of  interest  on  any  claim.  Judgment,  or  decree  against 
a  eonnty  oontraveiMS  the  |«ovision  of  section  1,  ait.  16,  of  tike  constitution, 
which  forbtds  oonnUes  to  issue  any  interest-bearii^  eTldemes  of  indebted- 
ness. This  position  is  not  toiaUe.  The  Interest  allowed  In  a  judgment, 
whore  interest  is  nut  stipulated  for  in  the  contract  sued  on,  is  not  by  virtue  of 
the  contract  between  the  parties  to  the  suit,  but  is  hfy  operation  of  law,  and  is 
in  the  nature  of  a  penalty  provided  by  the  law  for  delay  in  payment  of  the 
principal  sum  after  it  beopmes  dm.  In  the  case  of  a  judgment  tendered  against 
a  counly  a  court  of  competent  jurisdiction,  the  rmdering  of  the  judgment 
cannot,  in  any  just  or  reasonable  sense,  be  retarded  as  a  contraot  by  the 
county.  The  judgment  is  the  decision  or  sentence  of  the  law  fixing  the  amount 
due ;  and  we  fiill  to  see  bow  theaDowance  of  interest  in  a  judgment  on  a  claim 
due  by  a  county  can  be  construed  as  the  contract  of  a  county  to  pay  interest, 
or  as  the  Issuli^  by  the  county  ot  interest-bearing  evidences  of  indebtedness. 
Ttie  interest  on  every  judgment,  of  course,  ceases  to  run  when  the  judgment 
Is  paid.  The  usual  mode  of  discharging  a  Judgment  or  any  claim  against  a 
county,  is  by  the  issue  of  county  waminte.  Such  warranto  do  not,  uid  can- 
not be  made  to,  bear  Interest;  this  being  prohibited  by  the  above-cited  article 
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of  the  oonstitntioD,  and  aa  constrned  and  decided  in  the  caae  of  Jaokt  v.  Tur- 
ner^ 86  Ark.  89.   This  ia  all  that  is  decided  in  Jaahs  v.  Turner. 

Appellant  constrncta  an  ingenious  argumeDt,  based  on  the  act  of  Febniaiy 
27, 1879,  forbidding  the  suing  of  counties;  and  concludes  that,  as  no  suit  can 
be  brought  against  a  countj  and  prosecuted  to  judgment,  and  no  effects  or 
property  of  a  county  can  be  sold  to  satisfy  a  judgment,  sections  4740  and  4741 
of  Mansfield's  Digest  contain  no  authority  for  the  allowance  of  interest  against 
a  county.  It  seems  hardly  necessary  to  pass  upon  the  point  raised  in  this  part 
of  the  argument  of  appellant,  in  view  of  the  decision  in  State  t.  Hickt,  48 
Ark.  515,  3  S.  Vf.  Rep.  524.  However,  we  proceed  to  remark  that  the  sec- 
tions of  the  statute  above  mentioned  provide  that  ail  judgments,  where  there 
is  no  contract  for  more  than  6  percent.,  shall  bear  that  rate  of  interest  "until 
the  effects  are  sold,  or  satisfaction  be  made."  There  is  no  exception  here  in 
favor  of  counties,  or  any  otlier  judgment  debtor.  In  the  case  of  a  county,  the 
"satisfaction  made"  would  be  by  paying  money,  or  by  issuing  county  war- 
rants, as  its  effects  cannot  be  sold.  The  argument  of  appellant  would  have 
applied  with  equal  force  before  the  passage  of  the  act  of  February  27,  1879; 
and,  if  sound,  no  interest  ever  was  legally  collectible  on  a  judgment  against 
•a  county.  While  it  is  true  that  by  the  act  of  February  27, 1879,  counties  can- 
not be  sued  in  the  ordinary  way  of  bringing  suits,  still  judgments  may  be 
and  are  rendered  against  them.  £very  allowance  of  a  claim  by  tlie  count; 
court  Is  a  judgment;  and  unquestionably,  when  an  appeal  is  proeecuted  from 
the  action  of  the  county  court  in  allowing  or  rejecting  a  claim,  the  decision 
of  the  appellate  court  is  a  judgment;  and,  when  the  judgment  of  the  county 
court  Is  reversed,  the  judgment  of  nversal,  when  oerti fled  to  the  county  court, 
is  required  to  be  entered  as  "the  judgment  of  the  county  court."  See  section 
2,  Act  Feb.  27. 1879.  Since  all  judgments,  without  exception,  by  sections 
4740  and  4741  of  Mansfield's  Digest,  bear  interest,  the  conclusion  cannot  be 
escaped  that  the  j  udgment  or  decree  of  the  Hempatead  circuit  court,  on  which 
the  Judgment  undOT  consideration  is  based,  should  bear  interest. 

Appellant  also  calls  attention  to  the  fact  that  the  decree  of  the  Hunpstead 
circuit  court  of  February  3, 1880,  did  not  provide  for  interest  In  the  decree. 
The  statute  provides  that  judgments  shalf  bear  interest,— and  decrees  are 
judgments;  and  while  it  is  proper  to  mention  the  Interest  that  a  judgment 
should  bear,  and  umble  necessary,  where  the  rate  is  to  be  more  than  6  per 
cent.,  the  jndgmmt  or  decree  will  bear  interest,  whether  acted  in  the  record 
entry  of  the  decree  or  not.  "Interest  upon  a  judgment,  which  is  secured  by 
poeitlye  law,  is  as  much  a  port  of  the  judgment  as  if  expressed  in  it,"  says 
the  supreine  court  of  the  United  States  In  Amis  t.  Smith,  16  Pet.  808.  See, 
also,  Jerome  v.  Commisaimeraf  IB  Fed.  Bep.  878. 

A,n  argument  is  farther  made  by  appelluit  to  show  that  counties  should  be 
classed  as  sovereign  goreniments  equally  wiUi  the  state  <v  the  United  States, 
and  therefore  never  liable  to  pay  interest  because,  thecneticfUly,  governments 
are  supposed  to  be  always  ready  to  pay  their  j  ust  debts.  Gountdes  never  were 
sovereign;  fuid  ttiey  partake  less  of  sovereignty  now,  perhiqjs,  than  before  their 
dlsincorporation  by  the  act  of  February  27, 1879.  This  claim  has  been  in 
courts  till  it  has  grown  into  lane  proportions.  By  a  mistaken  jteuX  and  jeal- 
ousy of  the  supposed  rights  of  the  appellant,  her  county  court  has  del^red  and 
hindered  appellees  from  collecting  their  claim  for  many  years,  and  It  would 
be  unoonscionable,  if  it  were  legal,  to  confine  them  to  the  reooveiyonly  of  t^e 
amount  of  the  original  decree,  rendered  in  1880, — and  that  to  be  paid  in  county 
warrants,  perhaps,  of  depreciated  value.  But  the  law  does  not  require  nor 
warrant  this  at  tlie  hands  of  the  court.  Let  the  judgment  of  Vbe  Nevada  cir- 
cuit court  be  in  all  things  ^rmed. 

Batixb,  J.i  being  disqualified,  did  not  sit. 
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Cbaiouead  Coumtt  t>.  Gross  County", 

(Supreme  Court  of  Arkanaat.   May  6, 1888.) 

1.  Costs— LiABiiiTT- OF  Cotmrr  job— Rklbase  op  Detendamt  on  Wollb  Peob. 

Under  Muuf.  Dig.  i  SMS,  proridinff  that  in  all  criminal  caseB,  if  defendant  shall 
b6M9qnitited.1liecost8sluUl  beiMkid  Vthe  ooanty,  held,  tbat  the  ratry  ot  a  noU« 
imw-la  not  an  aoQoittal,  and  the  otranCy  is  notUableforcostsin  audidem^ 

which  has  been  dismissed  by  a  nolle  proa. 

9l  SaSTE — LlABILITT  OT  COUSTT  JOS- ADJUSTMENT  BT  CrBCCIT  CoUBT. 

Under  Mansf .  Dig.'  f  2846,  providing  that,  in  aU  cases  where  the  county  shall  be  lia- 
Ufl  to  pay  the  costs  In  crimfaal  oases,  the  (drcutt  court  in  which  the  oase  was  tried 
•ball  adijitst  the  same,  and  canse  the  same  to  be  certifled  to  the  county  court,  the 
oertificate  of  sucfa  adjustment  by  the  (drcnlt  court  Is  not  oonclusire  of  the  county'a 
UabOtty. 

Appeal  from  circuit  court,  Craighead  county;  J.  E.  Biddios,  Judge.  , 
J.  0.  Sawtliome,  for  i^pellaat.  JT.  W.  Norton,  tix  appellee. 

CocKBUXf  0.  J.  An  indicttDent  for  a  f elmiy  found  in  Oraighead  county. 
The  proMcuUotL  was  remoTed  to  Gross  county  on  tlwdetendant's  ^plioatlMi, 
and 'was  there  abandoned  by  tlie  sti^  a  lui.  proa,  being  entered.  Ones 
county  paid  the  cost,  and  presented  an  aocouDt  to  the  Craighead  county  oonrt 
for  allowaoce  in  ber  favor  for  the  anwont  patd.  The  coonty  court  re jei^  the 
claim.  On  appeal  to  the  cireuit  court.  It  was  aUo wed ;  and  from  tbiB  ]  udgmeut 
Craighead  county  appeals.  In  tbecaaeoCfitatoup  t.  Sfreenwood  Ark. 
81(  it  waa  decided  that  the  statute  does  not  impose  upon  a  county  the  payment 
ot  tibe  costs  ineur^  in  the  prosecutlDn  ot  a  misdemeuior  which  has  oera  die-, 
missed  l:^  wOU  prwegui.  No  dlstinctioo  Is  made  1^  the  statute  between  a 
misdwieanor  and  a  felony,  as  to  the  county's  Ihibility  for  costs  in  case  of  a 
nolle  proa,  Mansf.  Dig.  §  2348.  F<dlowing  the  eonatmetion  of  the  statute 
in  the  oase  cited,  no  liability  was  incurred  by  Craighead  county  for  the  costs 
paid  by  Gross,  and  theare  could  be  no  recovery.  The  certlfloate  oi  the  adjust- 
ment <^  the  co^ta  for  which  a  county  is  liable,  which  the  statute  requires  to 
be  made  by  the  drcutt  oourt  In  which  the  cause  was  tried.  (Mansf.  IMg.  § 
2345.)  is  not  conclusive  of  the  oounty's  liability.  It  was  so  held  in  OaaeMta 
Co,  V.  Sondcrv,  10  Ark.  467.  and  in  several  subsequent  eases.  Chieot  Oo.  v. 
Kruu,  47  Ark.  80,  and  cases  cited.  The  statute  does  not  authorize  the  cir- 
cuit court  to  cause  the  oerUAcate  to  be  made  except  in  oases  where  the  cause 
is  tried.  A  noZ.  prog,  is  not  a  trial.  Those  who  serve  the  publio  must  be 
content  with  such  remuneration  for  th^  servloes  as  the  law  provides.  If 
none  is  provided,  none  can  be  deoianded.  FamUaff  v.  State.  47  AA.  4^,  2 
8.  W.  Bep.  70.  Beverse  the  judgment,  and  remand  the  cause. 


Benjamin  et  al.  e.  Bibmingbau. 
(Supreme  Court  of  Ai^anmu.  ISm^  6, 186S.) 

1.  Vnmcn  asd  VsirasB— EHFOBCEHBirr  aw  Vekiwr's  Libit— Personiz.  Liabujtt  o* 
Txmuw. 

In  an  action  to  enforce  a  vendor^*  lien  securing  $1,600,  deferred  pannoits  on  land, 
evidenced  by  F.'s  four  notes,  It  appeared  that  B.  sold  the  land  to  P.,  the  agent  ox 
8.  and  others,  Ms  co-defendaiite;  that  the  deed  from  P.  to  8.,  as  "trustee  for  him- 
self and  others,"  recited  t2iat  "for  the  further  consideration  of  $l,flO0  *  *  *  to 
be  paid  to  myself  or  to  B.  as  follows,  by  said  S.,  trustee,  for  himself  and  others," 
etc.,  that,  wnen  the  first  of  F.^s  notes  fell  due,  S.  and  his  co-defendants  paid  It,  and 
aftCTwards  they  executed  their  obligation  In  payment  of  the  second  note.  Held, 
^at  S.  was  personally  liable  to  B.,  but  that  there  was  no  personal  liahUlty  on  ai^ 
of  his  other  oo^efendants  for  any  deficiency  after  sale  of  the  land. 
&  InrAJicT— OcABDUK  AS  LiTEx— Appointmbnt~Rbcitalb  IX  DCCBBS. 

Where,  in  chancery,  the  final  judgment  recites  that  a  guardian  ad  Utem  of  mi- 
nors appeared  in  pursuance  of  a  due  and  proper  appointment  by  the  court,  such  re- 
cital la  a  sufllolent  reocnd  entiy  to  eatabluh  the  guardian's  authority;^ 
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8.  Jm>eHE!7r— RBHitmox  on  Cowiiwchvji  SnoHnm— ApFonrainun  ov  A'fmuii— 
Haksf.  Dio.  Ark.  (  6100. 

Hanif.  Dig.  Ark.  8  6100,  providinR  that,  before  Judgmeat  can  be  reffulorly  tta.- 
dered  against  a  def eadaat  who  haa  Been  oonitroctlvely  nunmoned,  ana  has  not  $^ 
peared,  anattomey  mustbei^VoliLtedBtleaatfiOdmlBadvaiwe,  tonotUy  Umat 
the  action,  and  put  In  a  defense  for  him,  !•  mandatory,  and  to  nec^eot  to  oomply 
with  its  requirements  is  error. 

4.  ExoEFnon,  Bill  or— Wzn  NsonuBT— ApnuBixcH  or  linDKraa  ix  m  ILio- 

ORD. 

Where  all  the  oral  testimony  heard  by  the  court  Is  in  the  reoord  by  the  redtals 
in  a  decree,  a  bill  of  exceptions  is  not  neoessaiy  in  the  oanse. 

Appeal  from  circuit  court,  Logan  county;  B.  B.  BtrTHSRFORD,  Judge.  ' 
Suit  in  chancery  to  enforce  a  vendor's  lien,  by  one  Birmingham  against 
Benjamin  and  others.   Judgment  for  plaintiff,  and  defendants  appeal. 
Jf.  W.  Benjamin,  tor  appellants.   iSam  W.  Williams,  for  appellee. 

Ck>CKRiLi;.,  G.  J.  Tlie  a^Uants  were  defendants  to  a  suit  brought  hj  tbe 
appellee  to  foroclose  a  vendor's  lien  upon  lands*  and  obtain  a  judgment  in  per- 
gonam  for  the  residue  of  the  purchase  money  that  might  reraala  unpaid  iuCter 
tbe  sale  of  tbe  land.  Kidder,  one  of  the  parties  sought  to  be  charged,  died 
pending  the  suit,  and  the  cause  was  revived  agidnst  his  administrator  and 
heirs.  Personal  service  was  had  on  the  defendants  FdAs*  Bei^amiUt  and  Dill, 
and  tbe  heirs  and  administrator  of  Kidder.  Slack  and  Hellmlcb  are  non-resi- 
dents, and  were  served  by  publication  of  warning  order.  There  was  no  de- 
fense by  any  one,  except  through  tbe  guardian  ad  ItUm  for  Kidder's  minor 
beiite.  The  complaint  was  taken  as  confessed  against  the  defendants  who 
were  personally  served,  except  the  infant  heirs  of  Kidder.  The  plaintiff  ad- 
duced oral  proof  to  sustain  the  complaint  as  to  the  others,  the  substance  of 
which  the  court  caused  to  be  bronght  upon  the  record  by  embodying  it  in  the 
recitals  of  the  decree.  The  proof  was  no  broader  than  the  legations  of  the 
complaint,  except  as  to  Kidder's  personal  liability.  The  decree  condemned 
the  lands  to  be  sold  to  satisfy  the  full  amount  txC  purchase  claimed  in  the  com- 
plaint, and  judgment  of  recovery  was  rendered  against  Fotts,  Benjamin,  Dill, 
and  Kidder's  administrator.  An  appeal  has  bem  prosecuted  on  behalf  of  all 
the  d^endants.  The  non-resident  defendants,  who  were  only  construotivdy 
served,  assign  it  as  error  tJiat  no  attorney  ad  litem  was  appointed  in  their  be- 
half; tbe  infimt  heirs  of  Kidder  say  that  there  is  no  record  entry  sliowing  the 
iq)potntment  of  a  guardian  ad  litem  to  defend  for  them :  and  that  the  attorney 
who  acted  for  them  In  that  capacity,  and  filed  an  answer  for  them,  was  the 
attorney  of  record  for  their  co^efendant  Potts,  whose  interest  was  antagon- 
istic to  their  own;  Benjamin  and  Dill  submit  that  the  decree  in  personam 
against  them  is  not  warranted  by  the  reoord;  and  Kidder's  administrator  as- 
signs tbe  same  ground  of  error  as  to  the  judgment  of  recovery  against  his  in- 
teatate's  estate.  As  the  complaint  was  taken  as  confessed  against  the  de- 
fendants last-named,  tbe  correctness  of  tbe  judgment  against  tbem  Is  only  a 
question  whether  tlie  complaint  sets  forth  facts  sufficient  to  warrant  the  judg- 
ment. The  complaint  alleged  that  Birmingham,  the  appellee,  sold  the  land 
to  Potts,  and  delivered  him  a  deed,  for  d2.000, — receiving  9400  in  cash,  and 
Potts'  four  promissory  notes  for  the  residue,  reserving  a  lien  in  his  deed  for 
the  unpaid  purchase  money;  that  Potts,  in  making  the  purchase,  acted  as  the 
agent  of  Slack,  Benjamin,  Kidder,  DUl,  and  Hellmich;  that,  shortly  after  his 
purchase,  Potts  conveyed  tbe  lands  to  Slack  as  trustee  for  his  oo-defeudants, 
upo[i  the  consideration  that  Slack,  as  trustee,  should  pay  tbe  purchase  money 
which  Potts  bad  contracted  to  pay  to  Birmingham.  Tbe  deed  from  Potts  to 
Slack,  which  Is  made  an  exhibit  to  the  complaint,  does  not  name  the  parties 
for  whose  benefit  Slack  was  to  hold  the  title  to  the  land;  and  neither  Pe  ija- 
min.  Dill,  Kidder,  nor  Hellmich  are  mentioned  in  it.  The  deed  is  a  convey- 
ance to  Slac^,  ** trustee,  for  himself  and  others,"  imd  contains  these  clauses, 
viz.:  "For  the  further  consideratl<m  of  91,600,  together  with  interest  there- 
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on.  to  be  paid  to  mrself  [Potts]  or  T.  M.  G.  Birmingham,  as  follows,  *  *  * 
by  the  said  W.  D.  Slack,  trustee,  for  himself  and  others;"  aud  "if  the  said  W. 
D.  Slack,  trustee,  should  choose  to  pay  said  moneys  to  Birmingham  on  mj 
jBaid  notes,  [meaning  Potts'  notes  for  Ute  purchase  money  of  the  land.]  that 
in  tliat  event  he  is  to  return  said  notes  duly  receipted."  The  complaint  al- 
leges that  *'the  others"  referred  to  in  Potts'  conveyance  are  Benjamin.  Dill, 
Kidder,  and  Hellmich,  for  whom  and  the  said  Slack  the  lands  were  purchased 
"by  Potts;  and  that  Slack,  by  accepting  the  deed  for  them,  bound  himself,  and 
the  others  for  whom  he  held  the  title,  personally,  to  the  payment  of  the  pur- 
■chase  price  due  from  Potts  to  the  plaintiff;  that,  when  the  first  of  the  Potts* 
notes  fell  due.  Slack,  and  the  others  acting  in  conjunction  with  him,  paid  it 
off;  and  that,  when  the  second  one  matured*  they  executed  and  delivered  to 
the  plaintiff  their  own  joint  and  several  obligation  to  pay  the  amount  thereof 
at  a  future  day.  The  three  unpaid  notes  executed  by  Potts,  and  the  note  of 
Slack.  Benjamin,  and  the  others,  were  filed  with  the  complaint  as  exhibits,  or 
^t  out  in  exteneo  in  it.  Upon  this  state  of  record  the  learned  counsel  for  ap- 
pellee certified  the  cause  as  an  appeal  taken  for  delay  merely;  but  to  affirm 
the  judgment  in  toto  requires  the  adoption  at  several  propositions  which  we 
oinnot  approve. 

1.  There  was  no  error  in  the  proceedings  against  Kidder's  heirs.  They, 
with  their  natural  guardian,  were  regularly  served  with  process.  James 
T.  Bead  appeared,  and  filed  an  appearance  for  them*  as  guardian  ad  litems  de- 
nying the  allegations  of  the  complaint;  and  the  final  judgment  recites  Uiat 
Bead  appeared,  in  pursuance  of  a  due  and  proper  appointment  by  the  court, 
as  guardian  ad  litem.  This  was  auffldent  to  establish  bia  authority.  See 
BuBt  T.  SHva,  24  Ark.  859.  As  to  the  other  objections  made  by  them,  we  do 
not  know  judicially  that  James  F.  Read  was  attorney  for  any  party  in  the 
cause,  and  for  that  reason  ineJigible  to  serve  as  guardian  ad  litem.  Manaf . 
Dig.  §  4958.  Caendenning  ft  Bead  sign  Fotts'  answer  as  attomqys  for  him, 
1>ut  the  IdenUty  oC;the  aumames  raises  no  presumption  of  the  identity  of  the 
persons. 

2.  Ab  to  the  oon-resident  defendants.  Before  judgment  can  be  regularly 
Tendered  ag^nst  a  defendant  only  constructively  summoned,  and  who  has 
not  appeared,  an  attorney  must  be  wpointed,  at  least  60  days  in  advance,  to 
BoU^nim  of  the  adiott,  and  defend  for  him.  Thestatute  requires  it,  (Mansf . 
J>lg*  8  5190.)  and  the  provision  is  mandatory,  {Btuh  r.  Visant,  40  Ark.  124.) 
It  u  error,  therefore,  to  proceed  to  judgment  without  complying  with  the  re- 
quirement. 

3.  The  question  of  the  personal  Uability  of  Benjamin,  and  the  otiiera  stand- 
ing with  him.  Is  more  difficult  to  solve.  It  may  be  taken  as  settled  that, 
when  one  deals  with  an  agent  without  knowing  of  the  agency,  he  may 'elect 
to  treat  the  after-discovered  principal  as  the  person  with  whom  he  contracted, 
-and  maintain  his  action  accordingly.  Poeter  v.  State,  45  Ark.  328;  Whart. 
Ag.  §  298.  This  la  trae,  although  the  contract  Is  in  writing,  and  affects  real 
estate.  Srigge  v.  Partiidge,  64  N.  Y.  357;  WUltama  v.  €IUlie»,  75  K.  T. 
-680;  Seha^tr  v.  HerikeX^  Id.  378;  SUsoll  t.  Burke,  78  N.  Y.  580.  It  is  not 
necessary  to  the  validity  of  the  contract,  under  the  statute  of  frauds,  that  the 
witting  disclose  the  {irinclpal,  and  it  may  be  shown  by  parol  that  the  agent 
vbo  made  the  contract  in  his  own  name  was  acting  for  another.  Cases, 
supra;  Pord  v.  Williams,  21  How.  287.  When  it  Is  sought  to  charge  an 
undisclosed  principal  as  the  responsible  purchaser,  as  in  this  case,  the  stat- 
ute of  frauds  is  no  protection  to  him,  because  the  contract  of  the  vendee  is 
not  required  to  be  in  writing.  Briggs  v.  Partridge,  64  K.  Y.  357.  But 
this  doctrine  of  principal  and  agency,  invoked  by  the  appellees  to  sustain  the 
liability  of  Benjamin  Dill,  and  Kidder's  administrator,  can  have  no  applica- 
tion In  the  solution  of  the  question  raised  by  them,  because  the  allegations 
«f  the  complaint  go  to  show  that  the  extent  of  Potts'  agency,  and  of liia  an- 
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thority  to  bind  these  defendanta,  is  jast  what  is  evidenced  by  his  convflyance 
to  fjlack,  as  trustee.  Construing  the  allegations  of  the  oomplaint  most  lib* 
erally,  we  can  infer  only  that  this  conveyance  executes  the  power  in  pursn- 
anceof  which  Potts  purchased  the  land  for  the  defendants  from  Birmingham. 
If  he  was  not  authorized  to  bind  bis  co-defendanta  personally  in  making  the 
purchase,  the  act  of  purchasing  in  his  own  name  did  not  have  that  effect. 
The  intention  of  the  parties  as  to  the  extent  of  their  obligation  Is  the  control- 
ling test,  and  that  intention  must  find  expression  in  words  or  acts  in  order 
to  give  the  vendor  a  cause  of  action  against  the  undisclosed  vendee6.  It  found 
expression,  in  this  controversy,  In  the  coaveyance  from  Potts  to  Slack  as 
trustee.  The  stipulations  in  it  about  the  payment  of  the  purchase  money, 
set  forth  above,  are  in  effect  an  agreement  by  Slack,  as  trustee,  to  discharge 
the  debt  wliich  Potts  owed  Birmingham,  and  which  was  secured  by  a  lien  on 
the  land.  The  acceptance  of  tJie  deed  by  Slack,  to  hold  for  himself  and  oth- 
ers, containing  this  provision,  bound  him  as  effectually  as  though  the  deed 
had  been  slgn^  by  him.  Bimse  v.  Paige,  1  Abb.  Dec.  138,  and  note;  Urquhart 
T.  BrayUm,  12  R.  I.  169;  Hand  v.  Kennedy,  83  N.  T.  149;  Lamb  v.  Tucker, 
42  Iowa,  118;  Furnas  v.  Durgin,  119  Mass.  600;  Cratoford  v.  Sdioards,  33^ 
Mich.  354.  And  Birmingham,  for  whose  benelit  the  agreement  was  made, 
can  maintain  his  action  against  Slack  directly  to  recover  the  debt  assumed 
by  him.  Cases  supra;  Ringo  v.  Wtng,^^  Ark.  457,  5  S.  W.  Rep.  787;  John- 
son V.  Walker,  2o  Ark.  196.  But  the  question  presented  by  tliis  appeal  is, 
are  Benjamin,  Dill,  and  Kidder's  administrator  bound  equally  with  Slack? 
They  ^re  not  named  in  the  deed;  but  the  complaint  alleges,  and  Potts  testi- 
fied, that  they  were  the  parties  referred  to  as  the  "others."  But  there  are 
no  words  used  in  the  instrument  implying  an  undertaking  on  the  part  of  the 
"others"  to  pay  the  Birmingham  debt;  and  it  throws  no  light  on  the  ques- 
tion of  personal  liability  to  show  that  the  "others"  there  referred  to  are  the 
parties  above  named.  The  fact  that  they  were  beneficiaries  under  that  deed 
IB  not  enough  to  establish  a  personal  liability  to  discharge  ttie  debt  due  from 
Potts  to  his  grantor  for  the  purchase  money.  In  order  to  give  that  effect  to 
the  acceptance  of  the  Potts  conveyance,  the  language  of  the  instrument  should 
express  that  intention.  Collina  v.  Rotoe,  1  Abb.  ^.  0.  97;  Blnsse  t.  Patge^ 
1  Abb.  Dec.  138;  S  Washb.  Real  Prop.  *672,  g  85a.  Theobligation  assamt^  by 
Slack  cannot  be  said  to  be  the  promise  of  the  others.  The  insertion  of  the 
words  "trustee  for  himself  and  others,**  after  his  name,  is  only  as  matter  of 
description  to  show  the  character  in  which  be  acts,  for  bis  areer-protectionr 
and  it  does  not  affect  the  rights  or  remedies  of  the  other  parties.  Buvall 
Craig,2  Wheat.  56.  The  direct,  express  obligation  of  a  trustee  does  not  bind 
the  persons  for  whose  benefit  he  acts,  but  himself  only.   Story,  Prom.  Kotes, 

L63;  Conn  v.  Scruggs,  5  Baxt.  567;  Underwood  t.  MtlUgant  10  Ark.  254; 
cDantel  v.  ParkSt  19  Ark.  671.  His  powers  are  limited  to  the  perform- 
ance of  the  duties  imposed  upon  him.  He  has  no  principal  to  bind.  There 
is  nothing  in  this  record  to  show — nothing  from  which  it  can  be  inferred — 
that  Slack*s  obligation  to  pay  is  the  act  of  the  others.  It  may  be  that  the 
others  were  willing  to  enter  into  an  agreement  between  themselves  and  with 
Potts  to  enjoy  a  communis  of  interest  in  the  land,  upon  the  condition  that 
Slack  alone  should  be  personally  liable  for  the  debt  to  Birmingham.  Motives 
of  prudence  would  prompt  snch  an  agreement.  It  was  competent  for  them 
to  make  that  arrangement;  and.  if  It  was  satisfactory  to  Potts,  Birmingham 
cannot  complain.  As  far  as  the  record  shows,  Potts  was  content  to  rely 
solely  npon  Sladc^s  obligation  to  hold  him  harmless;  and  Birmingham  cannw. 
claim  to  be  BCtbrogated  to  any  greater  right  than  bis  debtor,  Fott8«  is  shown 
to  possess.  The  ract  that  these  defendants  joined  in  making  the  payment  Ot 
the  first  installment  of  the  purchase  money  for  which  Potts  had  given  hi» 
notes,  and  in  entering  tato  a  personal  obligation  to  pay  the  second,  after  the 
execution  of  the  deed  to  Slack  by  Fotts,  does  not  of  itself  establish  a  ratifi- 
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catfon  of  Potts'  acts  so  as  to  raise  a  promise  to  pay  the  residue  of  his  indebt- 
edness. It  may  have  seemed  to  their  interest,  at  that  time,  to  discharge  that 
part  of  the  inoumtnance,  and  r^ieve  their  title  to  that  extent;  but  the  di»< 
-charge  of  a  part  of  the  purchase-money  incambrande,  which  they  were  under 
no  l^gal  obligation  to  pay,  raises  no  presumption  of  a  promise  to  pay  off  the 
residue.  The  act  is  consistent  with  their  non-]  lability.  Williavu  v.  mUiet, 
75  N.  Y.  201  They  became  personally  bound  to  Birmingham  to  the  extent 
of  their  written  obligation  to  him  to  disclMige  FOtts*  second  note,  and  to  that 
extent  the  court  was  warranted  by  the  record  in  rendering  a  personal  judg- 
ment agidnst  Benjamin,  Dill,  and  Kidder's  administrator.  Counsel  have 
not  touched  upon  the  question  whether  the  proof  shows  that  Kidder,  unlike 
the  others,  conOrmed  all  that  Potto  did  by  acts  in  pai»t  and  we  therefore 
waive  it. 

The  appellee  argues  that  we  should  presume  that  the  decree  Is  sustained 
by  sufficient  evidence,  tiecause  the  record  discloses  that  oral  testimony  was 
adduced  at  the  hearing,  and  there  is  no  bill  of  exceptions.  But  the  oral  tes- 
timony beard  by  the  court  was  reduced  to  writing,  and  embodied  as  a  recital 
in  the  record  of  tlie  decree,  and  is  thus  brought  upon  the  record  with  as  much 
certaintyasconld  have  been  done  by  means  of  a  bill  of  exceptions.  Thedecree 
shows  affirmatively  that  all  the  evidence  considered  by  the  court  Is  in  the  rec- 
ord.   No  bin  of  exceptions  was  necessary. 

No  suggestion  of  error  as  to  Potts  has  been  made.  The  decree  will  be  re- 
Tersed  as  to  Slack  and  Hellmich.  As  they  have  entered  their  appearance  by 
proeecuting  the  appeal,  no  attorney  ad  litem  need  be  appointed  for  them  in 
subsequent  proceedings.  Their  appearance  In  the  cause  is  general.  Hodgs9 
V.  Frazier,  81  Ark.  58.  The  judgment  in  personam  against  Benjamin,  Dill, 
and  the  estate  of  Kidder,  in  excess  of  the  amount  due  on  the  note  executed 
by  them  and  Kidder  to  Birmingham,  is  reversed.  Otherwise  the  decree  is 
affirmed.  The  cause  will  be  remanded  to  the  Logan  circuit  court  Cor  further 
proceedfBgi  in  acoordance  with  this  (pinion. 


Lehman  tt  al.  v.  Lowuak  et  al. 
{Su-prmae  Court  (tf  AtkanMiu.  Ma^  13, 1886.) 

Attachicbkt— Fin.tnw  to  Filb  COHnuuxT— CxmsD  bt  AmoAviT,  Wnsif. 

Where  an  affidavit  for  attachme&t  coQtalna  the  eeseutlals  of  a  oomplaint,  the  ab- 
sence of  the  separate  compl^nt  required  by  the  statute  is  not  a  defect  that  goes  to 
the  Jvrts^olioii  or  power  to  issue  the  order  of  attachmeat,  but  ia  an  irr^nilarlty 
oai^,  ■objeot  to  be  mued  by  amendmeut.  » 

Appeal  from  circuit  court,  Desha  county;  John  A.  Wiluaus,  Judge, 
if.  W.  Diekiruont  for  appellants.   X  /.  FindalL,  for  appellees. 

CocKRiix,  0.  3.  L^man  A  Sons  caused  their  affidavit  and  bond  for  at- 
tadunent  amlnst  Lowman  ft  Bro.  to  be  filed  In  the  office  of  the  clerk  of  the 
Desha  circnit  court.  The  order  of  attachment  and  summons  for  the  defend- 
ants Iseued  and  was  executed.  No  separate  complaint  was  Sled  before  the 
gnmmons  uid  ord«  of  attachment  were  issued.  The  defendante  appeared 
and  filed  a  motion  to  quash  the  attachmmt  proceeding  because  there  was  no 
BQlt  pending  when  the  order  issued,  and  np<m  other  ^unds  that  are  not  in- 
stated opon  here.  Before  the  motion  was  heard,  the  plaintiffs  filed  a  sepUHte 
eomplaint.  The  defMidants*  motion  was  sustainedt  the  order  of  attachment 
was  quashed,  and  the  attached  property  released;  leave  being  extended  to  the 
plaintitts  the  court  to  cause  a  new  order  to  issue  as  of  the  date  of  the  filing 
their  sqiante  eomplainL  The  plaintiffs  took  judgment  in  penonam,  and 
jffosecnte  this  appeal  to  reverse  the  judgment  quashing  their  attachment. 

The  case  <Mt  Sannoner  t.  Jacobaon,  AlAsk,  31,  decided  since  the  judgment 
in  tbia  cause  was  rmdered.  is  decisive  of  the  question  presented.  It  was 
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then  determined  that,  if  an  affidavit  for  attachment  contains  the  essentials 
of  a  complaint,  the  abaenoe  of  the  separate  complaint  required  bj  the  st^te 
is  not  a  defect  that  goes  to  the  jurisdiction,  or  power  to  issue  the  oniw  of  at- 
tachment, but  is  an  irregularity  in  practice  only,  subject  to  be  cured  amend- 
ment. In  this  appeal  the  affidavit  contains  all  the  requisites  of  a  complaint 
pointed  out  in  8annonef$  Case,  and  the  plaintifEs  in  apt  time  availed  them- 
selves of  the  right  to  amend  by  filing  a  separate  complaint  oonfonning  to  the 
strict  requirements  <^  the  practice.  It  was  emu:,  tber^re,  to  quash  the  at- 
tachment. 

Beverse  the  Judgment  appealed  from,  and  remand,  the  cause  for  further 
pxoceedingB. 


liANDFAm  €t  al.  V.  LowMAH  et  ah 
(Supreme  Court  of  ^riconeos.        19, 1888.) 

ATUOHiraiiT— Affidavit  bt  ATTOainET— Waxvu  or  OvBonon. 

An  affidavit  for  attachmeat,  made  by  an  attorney  upon  belief  that  the  matten  set 
forth  are  tnie,  is  not  a  nullity,  and,  by  f^ure  to  object,  the  irregularity  U  waived, 
and  cannot  be  taken  advantage  of  on  appeaL 

Appeal  from  circuit  court.  Desha  county ;  John  A.  Williams*  Judge. 

Landfair  &  Co.  caused  their  affidavit  and  bond  for  attachment  against  Low- 
man  So  Bro.  to  be  filed,  and  an  order  of  attachment  and  summons  issued 
thereon.  The  affidavit  was  made  by  plaintiff's  attorney  upon  belief  that  the 
matters  set  forth  are  true.  Ko  separate  complaint  was  filed  before  the  sum- 
mons and  order  of  attachment  were  issued.  Defendants  appeared  and  moved 
to  quash  the  attachment  proceeding  because  there  was  no  suit  pending  when 
the  order  issued.  Before  the  motion  was  heard,  plaintiffs  filed  a  separate  com- 
plaint. The  motion  was  sustained,  and  leave  extended  to  the  plaintiSs  to 
cause  a  new  order  to  issue  as  of  the  date  of  filing  their  separate  complaint. 
Plaintiffs  took  judgment  in  personam,  and  prosecute  this  appeal  to  reverse 
the  judgment  quashing  their  attachment. 

Jf.  W.  Dickinaon,  for  appellants.   X.  /.  Pindall,  for  appellee. 

CocERiLL,  C.  J.  The  facts  in  this  case  and  in  that  of  Lehman  v.  Zounnan, 
ante,  187,  just  determined,  are  the  same  so  far  as  the  question  raised  by  the  ap- 
peal is  concerned,  except  in  this,  viz.,  the  affidavit  for  attachment  in  this  case 
was  made  by  the  plaintiff's  attorney  upon  belief,  as  the  jurat  states,  that  the 
mattera  set  forth  were  true.  The  motion  to  quash  was  not  made  upon  that 
ground,  and  it  is  evident  that  the  court  made  the  order  of  quashal  for  the 
same  reason  as  in  the  other  case;  for  here,  as  in  that  case,  leave  was  given  to 
the  plalntifCs  to  cause  a  new  order  of  attachment  as  of  the  date  of  the  filing 
of  the  separate  complaint,  thereby  affirming  the  sufficiency  of  the  affidavit.  U 
tlie  objection  had  been  made  and  sustain^  by  the  oourt  on  the  ground  that 
ttie  affidavit  was  insufficient,  leave  to  amend  and  cnre  the  defect  must  have 
been  extended  to  the  plaintiffs,  as  we  decided  in  Sannonor  v.  Jacohaon,  47 
Aik.  SI.  The  affidavit  was  not  a  nullity,  and,  by  filling  to  object,  the  de- 
fendants waived  the  irregularity,  (Id.,)  and  cannot  avail  themselves  of  it  here 
for  the  first  time.  Beverse  and  remand. 


State  ex  rel.  Oakland  County  e.  Baxteb  et  al. 

{Supreme  Court  of  Arkantat.  Hay  12,  1888.) 

OocsTiBS— Lbasb  of  Couktt  L»j(d»— AorioK  TO  8«T  Aside— Pboof  of  Tnkxny. 

Under  Mansf.  Dig.  Ark.  1  1407,  allowing  oounty  courts  to  dispose  of  nul  or  per- 
sonal property  belonging  to  the  county,  and  appropriate  the  proceeds  to  the  coun- 
ty's use,  such  courts  are  trustees  of  the  county;  and  where  It  appears  that  land  do- 
nated by  oonffress  to  a  oonnty  for  public  buildings  was  leased  oj  such  cooit  for  99 
years,  wlttaoufc  regard  to  the  statuts  ieq,aixlug  tut  sate  of  coonty  lands  should  be 
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by  a  oonuniMlooer  appoiitted  by  the  ooaoty  court,  sad  without  odvertUlng  that  th* 
land  warn  to  be  l«Mea,  to  penona  paying  an  ioadeqpate  oooaideratkm  tbeiefor,»uoti 
leaae  mar  be  set  aside  by  the  count?  on  the  ground  of  fraud- 
Appeal  from  circuit  coait,  Garland  county;  J^Lkathebhan.  Spedal  Judgei 
Action  1^  the  state  we  ret*  Garland  county  against  George  W.  Baxter.  Wat 
ter  A.  Moore,  and  otJiers,  to  set  aside  a  lease.  Judgment  tor  defendant,  and 
plaintifl  iq>p^ls. 
22.  0.  J>aviet,  for  appellant.  B,  W,  Seotorp  for  ^»pellees. 

Battle,  J.  This  action  was  Instituted  in  the  Garland  circuit  cnurt,  on 
tbe  chancery  side  thereof,  by  appellant,  for  the  purpoee  of  setting  aside  a  lease 
of  a  certain  block  of  ground  in  tbe  city  of  Hot  Springs,  by  the  county  court 
of  Garland  county,  to  George  W.  Baxter  and  Walter  A.  Moore,  for  99  years, 
for  tbe  consideration  of  •1,025.  Baxter  and  Moore,  and  all  parties  in  posses- 
sion of  the  leased  premises  at  the  time  tbe  action  was  brought,  were  made  de- 
fendants in  the  bill.  The  cause  was  tried  on  an  issue  of  fact.  The  Judgment 
of  the  court  was  in  favor  of  the  defendants,  and  plaintiff  appealed .  This 
is  tbe  second  time  this  action  has  been  here  on  appeal.  The  anbstance  of  the 
complaint  is  set  out  in  the  opinion  delivered  on  the  first  appeal,  and  reported 
in  ^  Ark.  464-466.  It  is  alleged  in  the  complaint  that  the  county  of  Gar- 
land la  ready  to.  and  will,  if  permitted  to  do  so,  use  and  occupy  the  block 
for  the  porpose  it  was  granted  by  congress.  Appellees  answered,  and  denied 
all  of  the  material  allegaUona  of  the  complaint,  and  alleged,  in  e£Fect.  that  tiie 
land  granted  to  tbe  county  was  nnsuitaUe  tm  public  buildings  of  the  county, 
at  the  time  it  was  leased,  and  unsuitable  for  buildings  of  any  kind,  until  it 
was  laid  out  and  improved  by  appellees;  that  the  mon^  procured  from  said 
lease  was  used  in  the  punAase  of  the  grounds  and  the  house  thereon,  now 
owned  and  used  by  Garland  oonnty  as  a  court-house;  that  Uie  price  paid  for 
said  lease  was  Uie  best  prloe  that  could  be  obtained,  and  that  open  and  re- 
peated efforts  were  made  by  tbe  county  Judge  tor  more  without  STail.  By 
amendment  to  their  answo:  they  also  tdtege  that,  since  said  lease  wss  made, 
Ctaurland  county  has  bought,  buUt,  and  owns  a  court-bouse,  jail,  and  publie 
buildings  tisewhere  in  »id  county;  that  appellees  had  made  Improvements 
npon  sud  land  In  oontroveiBy,  before  the  suit  was  brought,  aggr^^ng  in 
Talne<25,000;  that  said  Improvonents  were  made  peaceably  and  in  good  nitb, 
with  Uie  belief  that  at&d  lesse  was  valid,  and  that  no  obJeeti<m  to  said  Im- 
provements upon  tbe  part  at  the  oOkSMlB  of  Garland  county  was  made.  Tb^' 
make  their  answo^  a  cross-complaint,  and  asked,  tf  said  lease  be  canceled,  thi^ 
an  aooonnt  be  taken  <tf  their  imi»oveniente,and  tliat  they  be  paid  tor  them  in 
full  beftne  tlksy  ue  required  to  surrender  them,  .^tpellant  replied  to  the  an- 
swer of  appellees,  doiying,  among  other  allegations,  that  appellees  im^ved 
the  land  in  questicm  to  tbe  extent  oS  •26,000,  and  alleging  that  the  improve- 
ments put  npon  the  land  were  made  while  suit  for  eanooUation  of  the  lease 
was  pending,  and  that  the  rental  value  of  tiie  land  for  tbe  time  Guland  county 
was  kept  out  oCpossesslon  b7  ai^ellees  exceeds  ttie  value  of  the  improvements 
and  Um  •1,025  Baxter  and  Moore  i^reed  to  pay,  and  that  appellees  have  never 
uM  taxes  on  tbelr  improvements.  Section  19  of  tbe  act  of  congress  entitled 
**An  act  In  relation  to  the  Hot  Springs  reservation  in  Arkansas,"  iq>proved 
March  8,  1877.  is  as  follows:  "That  a  suitable  tract  of  land,  not  exceeding 
five  acres,  shall  be  laid  off  by  said  commissioners,  and  the  same  Is  hereby 
granted  to  the  county  of  Garland,  in  the  state  of  Arkansas,  as  a  site  for  the 
public  buildings  of  siUd  county :  provided,  that  the  tract  of  land  hereby  granted 
shall  not  be  taken  from  the  land  herein  reserved  for  the  use  of  the  United 
States."  In  pursuance  of  this  section,  tbe  commissioners  appointed  to  carry 
Into  effect  the  provisions  of  the  act  laid  off  and  set  apart  tbe  block  in  question 
to  the  county  of  Garland.  The  effect  of  tbe  grant  was  to  vest  in  Garland 
county  the  title  to  the  block  so  laid  off  and  seA  apart.   Whether  the  title  was 
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subject  to  be  divested  by  the  fnllnre  of  the  grantee  to  use  it  as  a  site  for 
public  buildings  ot  not  is  a  question  not  now  presented  for  decision.  The 
TJnited  States  only  can  take  advantage  of  such  failure,  if  any  one  can.  Mar- 
tin V.  SAiptrtW.  6  S.  W.  Rep.  514. 

Having  the  title,  did  the  Garland  coanty  court  have  the  power  to  lease  the 
block  for  99  years,  and,  if  so,  can  and  should  tbe  lease  be  set  aside  In  this  ac- 
tion for  fraud?  In  8.  v.  Arredondo,  6  Pet.  729,  it  la  said:  "It  is  a  uni- 
versal principle  that  where  power  is  delegated  to  any  public  officer  or  tribunal 
over  a  subject-matter,  and  its  exercise  Is  conflded  to  his  or  their  discretion, 
the  acts  so  done  are  binding  and  valid  as  to  tbe  subject-matter,  and  individ- 
ual rights  will  not  be  disturbed  collaterally  for  anything  done  in  tbe  exerdse 
of  that  discretion  within  the  authority  and  power  conferred.  The  only  ques- 
tions which  can  arise  between  an  individual  claiming  a  right  under  the  acts 
done  and  the  public,  or  any  person  denying  its  validity,  are  power  in  the  ott- 
car  and  fraud  In  the  party.  All  otber  qaestions  are  sefeticd  by  the  de<^ion 
made,  or  tbe  act  done,  by  the  tribunal  or  officer,  whether  exeoitiTe,  legialap 
tive,  judicial,  or  special,  unless  an  appeal  is  provided  for,  or  other  reviaion 
some  appellate  or  sutiervisfnT  tribnnal  is  prescribed  by  law. "  Under  the  laws 
of  this  state,  the  eonnty  court  Is  vested  with  full  power  and  authority  to  oon- 
trol  and  manage  all  the  property,  real  and  personal,  for  the  nse  <ii  tbe  county; 
"to  purchase  or  receive  by  d<Hiati(Hi  any  property,  real  or  peracual,  toe  tiie  ose 
of  the  county;  and  to  cause  to  be  erected  all  buildings  toA  all  r^nirs  neses- 
saiy  for  the  nse  of  tbe  coanty;  and  to  sell  and  canae  to  be  convcQwd  any  teal 
estate  or  personal  property  belonging  to  the  county,  and  anwopriato  the  pro- 
ceeds of  such  aale  tar  the  use  of  the  county."  In  directing  bow  tbiB  powa* 
and  antiiority  shall  be  exerdsed,  the  statntes  this  state  loorlde  that  "the 
county  court  ma^,  by  an  order  to  be  entered  on  tiie  minntes  of  nM  eourt, 
appoint  a  oommlsaioner  to  sell  and  dispose  at  any  real  estate  of  the  county; 
and  the  deed  of  anch  commtasioner,  under  his  hand,  for  ai^  on  behalf  of  anch 
county,  duly  acknowledged  and  recorded,  ^all  be  sufilcieiit,  to  all  Inteoto  wd 
purposes,  to  convey  to  tbe  purchasers  all  the  rlgbti  title,  interest,  and  estate 
whatever  whidi  the  coanty  may  then  baveinand  to  tiie  premises  to  be  cw- 
TCTcd;"  and  that,  wbenevo-  the  county  court  shall  make  an  order  for  tbe 
erection  of  any  public  building.  It  riiall  appoint  some  auiteble  person  aa  com* 
mindoner  of  public  buildings,  who  shall  superintend  the  erection  <rf  the  same; 
and  that.  It  thoe  be  no  suitable  ground  belonging  to  the  county  on  which  to 
wect  the  building,  "the  ccnnmlsnoner  shall  select  a  tnoper  piece  of  ground  at 
tbe  seat  of  justice,  and  may  purchase  or  reoHre  by  donation  a  lot  or  loto  of 
ground  for  that  purpose,  and  shall  take  a  good  and  suflBcient  deed  f n  fee-sim- 
ple for  the  same  to  tbe  county,  and  shall  make  rq>ort  of  his  proceedings  to 
the  court  at  ito  next  term;  aiul  that  the  court  shall  examine  the  proceedinga 
a£  the  commissioner,  and  if  it  finds  the  title  to  such  pnqierty  so  pundiaaed  to 
be  good,  and  otherwise  approve  his  proceedings,  it  shall  state  the  i^ipnrral  of 
the  same  on  the  record,  and  make  an  order  accepting  the  same,  and  directing 
the  payment  of  the  purchase  money,  if  any,  out  of  the  county  treasury." 
Mansf.  Dig.  §§  1069,  1092,  1095,  im,  1407.  Under  these  laws  the  coanty 
courts  are  constituted  tbe  guardians  of  the  property  Interesto  of  thetr  reflect- 
ive counties.  "They  occupy  a  position  of  trust"  in  that  respect,  **and  in 
that  relation  are  bound  to  the  same  measures  of  good  faith  towards  the  coun- 
ties which  is  required  of  an  ordinary  trustee  towards  his  cestui  que  tnut,  or 
an  agent  towards  his  principal."  Andretos  v.  Pratt,  44  Cal.  317.  When  tUs 
cause  Wiis  here  on  appeal  the  first  time,  this  court  said;  "The  bill  all^fes,  in 
effect,  that  the  county  judge  made  an  improvident,  fraudulent,  collusive,  and 
.ill^al  lease  to  Baxter  and  Moore  of  the  land  donated  by  congress  to  the  county 
tor  public  purposes ;  that  the  lease  was  a  perversion  of  the  purposes  of  the 
grant.  If  this  be  true,  *  *  *  the  county  had  a  demand  against  the  les- 
sees to  have  the  lease  revoked,  and  suit  for  that  purpose  might  be  brongbfe 
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under  the  statute.  In  the  name  of  the  state,  for  the  use  of  the  county."  The 
lease  made  bj  the  county  judge  was  ratified  by  the  county  court,  the  same 
Judge  presiding.  But  this  does  not  alter  the  case.  If  the  lease  was  the  re- 
sult of  fraud,  participated  in  by  the  lessees,  it  is  void,  and  the  ratification  by 
the  county  court,  the  Judge  who  made  the  lease  presiding,  could  give  it  no 
additional  force.  Was  the  lease  fraudulent?  It  is  a  most  remarkable  lease, 
and  bears  upon  Its  face  the  impress  of  fraud.  The  county  court,  while  ac- 
eqiting  the  grant  of  congress,  refused  to  use  it  for  the  puipose  for  which  it 
was  nude,  and  leased  the  block  granted  to  Baxter  and  Moore  far  the  term  of 
99  years.  The  lease  amounts  substantially  to  a  sale  of  the  block  for  Sli025. 
In  the  disposal  made  the  county  court  totally  disregarded  the  statute  provid- 
ing that  the  sale  should  be  made  by  a  commissioner,  and  limiting  Its  power 
to  the  conveyance  of  the  right,  title,  interest,  and  estate  of  the  county;  and 
in  the  name  of  the  county  covenanted  with  Baxter  and  Uoore  that  the  county 
«f  Garland  had  a  right  to  lease  and  demise  the  block  in  controversy  for  the 
term  of  99  years,  and  that  the  county  would  "warrant  and  defend  the  lessees, 
their  executors,  administrators,  and  assigns.  In  thepossesslon  of  tlie  same,  and 
against  all  dunages  whatever  that  may  accrue  by  reason  of  the  lease,  <a  any 
4wt  or  nets  of  the  less<»r,**  ud  that  the  payment  of  the  91,025  should  be  in 
fall  of  all  demands  of  whatever  kind  for  rent  or  assessment  of  and  on  said 
l>lock  for  ttte  full  and  entire  term  of  the  lease.  The  covenant  against  assess- 
ments was  evidently  Intended  as  a  contract  <m  the  part  of  the  county  that  the 
land  leased  should  be  free  and  exempt  from  taxation  for  all  oounty  purposes 
for  the 99  yean;  and  the  effect  of  the  lease,  if  valid,  and  conld  be  carried  into 
execution  oeeradlng  to  its  tenns,  would  be  to  give  the  leased  premises  to  the 
leasees  for  the  term  of  the  lease.  The  covenants,  it  is  true,  are  illegal,  but  in 
connection  with  the  whole  lease  are  evidence  of  its  fraudulent  character.  The 
block  was  not  advertised  for  sale  or  lease.  The  oonnty  judge,  without  any 
^nvloas  order  of  the  conrt  directing  it  to  be  sold  or  leued,  offered  privatdy 
to  one  person  to  lease  it  to  him  for  9600,  and  he  refused  to  ^ve  it,  after  conr 
anltlnff  with  lUs  ottoniey.  He,  the  county  judge,  told  Baxter  be  wished  to 
lease  ».  Baxter  requested  him  to  find  out  what  he  could  get  for  it,  and  let 
liim  know  how  ma^  he  was  offered  before  he  leased.  He  offered  it  to  as 
many  as  three  other  persons.  The  highest  i^ce  offered  was  $1,000.  He  so 
informed  Baxter,  who  then  offered  91,025,  and  he  agreed  to  take  It  for  a  lease 
of  99  years.  Baxter  and  Moore  thenjeased  it  for  99  years,  and  the  lease  was 
executed,  and  the  county  conrt  afterwards  ratified  It.  These  irregularttles  go 
to  strengthen  the  evidences  of  fraud.  The  proper^  leased  was  worth  at  least 
45,000,  and  the  lease  of  it  for  99  years  at  least  94,000.  One  witness  testified 
it  was  worth  that,  and  a  lease  of  it  for  99  years  was  worth  91>006  leas.  Bax- 
ter says  lie  thought  91>025  was  a  fair  price  for  the  lease,  and  Moore  says  he 
thought  91,000  as  much  as  he  could  afford  to  give  for  it.  But  ttiey  seem  to 
have  acted  under  an  apprehension  that  the  lease  might  not  be  valid,  and  made 
their  estimates  accordingly.  In  the  execution  of  the  lease  they  took  cove- 
nanta  to  secure  them  in  the  event  they  should  fail  to  hold.  They  divided  the 
block  into  19  lots,  and  sublet  14|  of  tliem  to  many  persons,  and,  in  each  lease 
made  by  them,  only  leased  auch  interest  as  they  had.  and  stipulated  with  their 
lessees  that  they  should  not  be  held  liable  for  damages  in  the  event  they  were 
dispossessed.  In  about  one  year  after  the  execution  of  tlie  lease  by  the  county 
juc^e  they  leased  7  of  the  14;^  lota  for  8^275,  and  in  about  three  and  a  half 
yeara  leased  the  14^  lota  fox  86,375,  and  still  had  4^  lots  left.  We  think 
that  the  lease  executed  by  the  county  judge  was  a  fraud  upon  the  county  of 
Garland,  and  for  that  reason  should  be  set  aside.  The  lessees  to  whom  Bax- 
ter and  Moore  leased,  and  their  lessees,  do  not  stand  in  the  attitude  of  inno- 
cent purchasers.  The  evidences  of  their  own  title  was  sufficient  to  put  them 
upon  notice  of  its  invalidity.  Jfiller  v.  fra/«y,  23  Ark.  735;  &ainea  v.  Saund- 
«r«,  7  S.  W.  Bep.  301.  Appellees  should  be  severally  charged  with  the  rental 
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^ae  of  sudi  parts  of  the  block  as  tb^  have*  respectively,  had  possession  of  ^ 
for  the  time  such  possession  continued,  and  should  be  credited  with  the  valae- 
of  improTements  made  before  the  county  demanded  possesslm;  or  suit  was  In- 
stituted to  cancel  the  lease.  In  charging  the  appellees  with  the  rental  value 
of  the  block,  they  should  be  charged  with  anch  rente  and  profits  as  it  wonht 
have  yielded  without  the  improvements,  and  (uredited  with  the  value  of  imr 
inovements  at  the  Ume  of  their  recovery  for  the  use  of  the  connl^.  Ji  any- 
thing be  dne  any  one  of  the  appellees  for  improvements  after  deducting  the- 
rents  for  which  he  is  chaxged,  he  should  not  be  dispossessed  until  the  amount 
BO  due  is  paid.  The  appellees  Baxter  and  Moore  should  be  credited  with  so 
much  of  the  91,025  as  was  paid  to  any  ofBcw  of  Garlaml  ooonty  authorized 
to  rective  the  same,  or  was  apprmniated  to  the  use  and  benefit  of  the  county- 
Bummen  v.  Sotoard,  83  Ark.  490;  Orider  v.  Driveri  46  Ark.  117;  SJiaio 
BiU,  Id.  333. 

The  decree  of  the  court  below  is  therefore  set  aside,  and  this  cause  is  re- 
manded for  decree  and  proceedings  not  inconsistent  with  this  <^inion. 


SSITH  «.  COUMONWBALTH. 

(Court  of  Appeala  of  EeTOucku.  April  7, 1888.) 

1.  CsilflKAX.  Law— CoSTINUAJidE— AbSSHOB  or  MaTBBIAL  WlTITESS. 

Where  a  person  charged  with  mtirder  1b  tried  at  the  same  term  at  which  the  In- 
dictment 1b  preferred,  the  court  should  gnmt  a  oontinuanoe  to  enable  accused  to  pro- 
cure an  absent  witness  by  whom  he  proposes  to  prove  that  deceased  had  threatened, 
and  was  dl^iosed  to  bully  him,  thereby  oorrobo rating  the  letter*!  testimony  that 
deceased  oommenoed  the  affray, 
a;  TEiAL—lNBTRUcrnoirB— Weight  or  EviDimos. 

A  charge  that  the  Jury  are  the  sole  judges  of  the  weight  of  eridenoe,  and  th» 
credibility  of  tlie  witneasea.  Is  impn^Mr,  aa  the  jvaj  may  taika  it  as  an  intlmattom 
by  the  court  that  some  of  the  witneaaea  are  not  enUtled  to  credit,  and  some  of  th» 
testimony  without  w^ht. 
8.  Appeal— KBTiBW—OBjacTiOHB  kot  Raised  Below— MiBOoimtlGl  or  Coumbxl. 

The  conduct  of  an  attorney  which  la  not  excepted  to  at  the  time,  and  passed  OD 
\jj  the  lower  court,  cannot  be  considered  on  appaaL 

Appeal  from  citcnit  court,  Whitley  coon^. 

Lewis  Smith  was  indicted  for  murder.  The  Jury  found  him  guilty,  and  he 
appeals. 

ic.  £.  Swell  and  Smith  di  Perhiw,  tot  appellant. 

Lewis.  J.  The  homicide  with  which  appellant  Is  chai^^ed  was  committed 
Kovember  26,  1886,  and  the  indictment  against  him  was  returned  December 
7,  1886,  when  the  cafie  was  set  for  trial  to  take  place  during  that  term.  In 
his  affidavit  for  a  continuance,  appellant  stated  the  absent  witness,  W^ters^ 
would  prove  that  the  deceased  had  threatened  to  whip  tiim  if  he  voted  at  tb» 
election  Just  passed  for  a  certain  candidate. 

There  is  proof  in  the  case  of  previous  hostility  between  the  appellant  and 
the  deceased,  who  were  brothers-in-law,  and  also  of  threats  of  each  against 
the  other.  But  sometblng  more  than  a  mere  threat  was  involved  in  the  state- 
ment of  4he  deceased  which  appellant  swore  be  could  prove  by  Walters.  It 
showed  a  disposition  and  intention  on  the  part  of  the  deceased  to  hector  and 
bully  the  appellant,  and  would  have  been  corroborative  of  the  testimony  of 
appellant,  supported  by  that  of  his  eon,  that  the  deceased  commenced  the  dif- 
ficulty by  advancing  upon  and  striking  him  with  a  club  before  the  latter  made 
any  hostile  demonstration.  For,  notwithstanding  there  were  several  persons 
in  the  store-room  where  the  killing  took  place,  none  of  the  witnesses  state 
that  appellant  advanced  upon  tbedeceased,  or  commenced  thedi£Bculty;  though 
none  of  them,  except  appellant  and  his  son,  are  clear  or  precise  in  their  testi- 
mony as  to  bow  the  fight  did  really  begin.  We  think — in  view  of  the  short 
time  which  elapsed  from  the  killing  to  the  trial,  and  the  want  of  oppoztuni^ 
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afforded  appellant  to  prepare  for  his  defense,  having  been  in  jail — that  the 
case  ought  to  have  been  continued;  for  the  facts  even  as  proved  on  the  trial 
do  not  by  any  means  clearly  show  the  killing  was  not  done  in  self-defense,  and 
reasonable  opportunity  ought  to  have  been  given  the  defendant  to  exculpat« 
himself,  which  under  the  circumstances  we  think  was  not  accorded  to  him. 

We  perceive  no  other  error  of  law  occurring  at  the  trial  which  constitutes 
a  ground  for  reversal.  The  conduct  of  the  commonwealth's  attorney  com- 
plained of  cannot  be  considered  by  this  court,  beoauae  It  was  not  excepted  to 
at  the  time,  and  passed  on  by  the  lower  court. 

The  instructions  are  all  correct  except  the  fifth,  in  which  the  Jury  are  told 
they  are  the  sole  Judges  of  the  weight  of  the  evidence,  and  credibility  of  the 
witnesses.  That  Instruction  is  unnecessary,  and  ought  never  to  be  .given; 
for,  while  it  may  not  in  every  case  be  taken  by  the  juiy  as  an  intimation  by 
the  court,  tliat  some  of  the  witnesses  are  not  entitled  to  credit,  and  some  of 
the  testimony  ia  wittiout  weight,  it  is  sometimes  so  interpreted  by  them,  and. 
when  such  is  the  case,  it  is  prejudicial  and  erroneous. 

For  the  error  indicated  the  Judgment  of  conviction  Is  reversed,  and  cause 
remanded  for  a  new  trial. 


GiLLOH  V.  Kentucky  Kat.  Bank. 
(Ooure  Af  AvvwOt  cf  Kentudeu.  April  7, 1888.) 

1.  FmnrctMX.  Aim  Stmarr— Ratusa  ow  Bnaan— Nbouoxkcb  of  CaBDrroa. 

Id  a  Bait  against  a  wuety  on  a  note,  neKllgenoe  of  the  holder  In  collectiAg  the  note, 
and  in  Belllus  certain  whisky  left  as  ooliateral,  is  not  shown,  so  as  to  disotiarffe  tho 
suretT,  when  it  appears  that  the  whisky  was  sold  at  its  full  market  value,  though 
defenctant  testifies  that  It  was  worth  to  him  greatly  more  than  it  was  sold  tw. 

L  CUn— Bjxbasb  of  Snxnr— Rhfbzbbhtmions  bt  Bahx  Pbbbcdbkt. 

Where  defendant  Is  surety  on  a  note  held  by  a  bank,  repreaentatlons  by  the  pres- 
ident, which  he  denies  having  made,  that  he  would  not  hold  defendant,  as  the  ool> 
lateral  would  be  sufficient,  thereby  misleading  defendant,  and  preventing  him,  as 
he  clwms,  from  proteoting  himaelf,  the  representationa  having  been  made  wltiumt 
other  oonsidemuon,  and  wreemontba  after  .defendant  beoune  bound  ■a.nixeiy, 
wUl  not  discharge  him. 

8.  Bamb— Discoabob  or  Subbtt— UsnRT. 

In  a  suit  against  a  surety  on  a  note,  osUry  in  the  note  cannot  affect  the  surety 
where  the  claim  of  the  payee  amoonts  to  more  than  theliote  for  which  the  siu^ty 
la  bound. 

Appeal  from  I/mlsTille  chancery  court. 

Suit  against  John  Qillon,  surety  on  a  promissory  note.  Judgment  for  com- 
pIl^nant,  and  defendant  appetUs. 

Rieharda  A  HarrU  and  SUMt  A  Hemlngrayt  for  appellant  Carey  A 
Spindle^  for  appellee. 

pRTOB,  C.J.  The  appellant  ia  the  surety  ofHnetteA  Son  to  the  Kentucky 
Katlonal  Rtnk  on  a  note  for  f^SOO.  When  sued  on  the  note  he  {i^eaded  that 
Uie  bank  had  ample  collaterals  to  pay  all  the  Indebtedness  by  Huette  ft  Son. 
Imdudlng  the  debt  on  which  the  appdhtnt  was  liable.  It  Is  farther  alleged 
that  the  bonk  agreed  to  look  to  the  collaterals  for  pigment,  and,  in  conse- 
gpflDee  ot  that  fact,  the  appellant  neglected  to  provide  means  to  obtain  from 
Huette  ft  Son  indemnity.  (2)  That,  having  collaterals  sufficient  to  pay  off 
the  indebtedaeas,  the  bank,  by  its  eareleesnees  and  negligence,  caused  the 
whisky  to  be  sacrifloed,  selling  it  for  greatly  less  than  it  was  worth,  causing 
the  loss  on  the  appellant,  and  therefore  he  should  be  released ;  that  the  bank, 
if  it  had  used  diligence,  could  have  made  the  debt  shortly  after  the  maturity 
of  the  notes,  and  besides,  if  the  oollaterals  had  been  aold  at  an  eaiiler  date  the 
debts  could  have  been  made. 

From  the  testimony  in  this  case  we  see  no  reason  for  charging  the  bank 
with  a  want  of  diligence,  or  any  n^Iect  ou  its  part  that  should  i-«sult  in  the 
diaelHu:0e  of  the  surety.  The  eoUatenils  consisted  of  wan- house  reoeipta  for 
v.8s.w.no.8-18  Googk 
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wbisky,  and  the  whisky  was  dupoaed  of  at  the  market  price.  Huette  &  Gil- 
Ion  testify  that  the  whisky  was  worth  to  them  greatly  more  than  It  was  sold 
for.  but  the  testimony  of  thoee  entirely  disinterested  in  this  controversy  shows 
ttis^  it  sold  for  its  full  market  value,  and  some  of  it  was,  in  fact,  sold  by 
Huette  himself,  and  it  brought  greatly  less  than  the  sum  realized  by  the  bank. 
By  the  terms  of  the  pledge.  Huette  &  Son  had  the  same  right  to  sell  the 
whisky  that  the  bank  had,  and  did  sell  a  portion  of  it,  applying  the  proceeds 
to  the  payment  of  the  notes  the  collaterals  were  Intended  to  secure.  Some  of 
the  paper,  and  perhaps  all  of  it,  was  renewed  from  time  to  time,  with  the 
hope  that  whis^  might  advance,  and  in  that  way  a  sufficient  sum  be  realized 
from  the  coUaterals  to  pay  off  all  the  debts.  The  renewals  were  for  the  ben- 
efit of  the  debtors,  Hnette  &  Son,  and,  if  the  whisky  had  been  sold  at  the  ma- 
turity of  the  notes,  such  a  sale  would  have  been  regarded  as  a  sacrifice  also, 
if  the  price  of  whisky  had  advanced.  The  bank,  under  the  pledge,  had  the 
right  to  sell  when  the  notes  matured,  or  it  had  the  right  to  renew,  still  hold- 
ing the  collaterals  for  its  protection.  Huette  &Son,  as  well  as  Gillout  bad 
notice  that  the  whisky  would  be  sold,  and,  if  selling  for  less  than  its  market 
value,  should  have  purchased  it,  as  they  state  it  was  worth  more  to  them  than 
the  market  price.  There  is  nothing  in  this  record  to  release  the  surety  by 
reason  of  the  sale  of  the  collaterals,  or  the  whisky,  or  by  reason  of  any  n^lect 
on  the  part  of  the  bank.  It  is  said,  however,  by  the  sure^  that  Fetter,  the 
president  of  the  bank,  represented  to  him  that  the  collaterals  would  pay  all 
the  indebtedness,  and  that  he  would  not  lock  to  him  for  payment,  and,  rely- 
ing on  Fetter's  statement,  be  was  misled  and  fiUled  to  protect  himself  i^iainst 
danger  of  loss.  This  Fetter  denies,  and  the  stetements  of  the  two  are  di- 
reony  in  conflict,  but,  whether  so  or  not,  these  r^resentatitms,  if  truSt  were 
made  three  months  after  the  app^ant  became  bound  as  surety,  when  Fciter 
had  no  right  to  release  Oillon— and  particnlaily  in  the  absence  of  any  other 
consideration  than  that  ttie  bank  already  liad.  It  is  Improbable,  too,  that 
Fetter,  who  had  declined  to  discount  any  more  of  Hoette  &  Son*a  paper  on 
tba  fsltb  of  tlM  secority  the  bank  then  had,  should  exact  secnrlfy  for  the  ad- 
ditional borrowing,  and  then.  In  three  months  after  the  sur^  had  become 
bound,  release,  or  attem^  to  release,  him  from  all  liability.  It  is  inconsistent 
with  ttie  conduct  ci  the  most  ordinary  business, man,  and  oertiUnly  inconsis- 
tent with  the  usual  mode  of  conducting  bank  transactions.  These  collaterals 
were  pledged  to  secure  certain  speciflc  debts,  and,  after  that,  by  an  agreement 
with  mnk,  aiqr  surplus  of  the  cutlaterals  was  to  be  appUed  to  any  other 
paper  held  by  the  bank;  wd  this  included  the  debt  on  which  GUlon  is  bound 
as  surety.  Tbne  was  no  surplus  left,  bat,  on  the  contrary,  Huette  A  Son 
stiU  owe  the  bank  more  than  ^000.  The  92,250  loaned  Huette  &  Son  after 
the  agreement  to  apply  the  surplus  was  money  advanced  to  pay  tax  on  whisky 
taken  In  pledge  to  saoore  a  note  of  S750  loaned  before  February  28, 1883;  this 
whisky  did  not  sell  for  enough  to  pay  the  amount  of  loan  and  the  tax.  The 
exhibit  filed  by  the  bank  shows  the  entire  transaction,  and  there  is  no  reason 
for  disturbing  the  judgment  below.  If  there  was  any  usuiyin  the  notes,  and 
there  doubtless  was,  it  cannot  affect  the  surety,  as  the  claim  of  the  bank  un- 
paid amounts  to  more  than  ttie  note  tw  whlfdi  the  surety  is  bound.  Judg- 
ment affirmed. 


Harrold  v.  Commonwealth. 

(Court      A.vpeaU  of  KetOuOey.   April  31, 1888.) 

L  OBTWifAL  Law — Aitbal — Rxtsr&ax  or  Jddqmbnt— Bbbob  in  Tbahsosift. 

Where  a  oonvlotion  of  willful  and  malidoos  shooting  was  reversed  on  appeal  be- 
oauM  it  appewed  bj  the  transoript  that  the  Indlotmeut  choired  simply  wffliiil  Bhoot- 
lac  and  on  the  saoond  trial  defendant  was  sgaln  oonrloted  on  the  same  indict- 
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ment,  which  on  the  lecond  appeal  appears  to  have  been  good  at  first,  the  mliitaka 
having  been  In  the  tnuuori^  nrenal  wlU  not  be  ordered  again  simply  beoauae 
the  inoiotment  was  held  defeotive  bofiwvi 
9.  Sun — qiBKitTW  Erbob — JxmajtmsT  torn  i.  Lns  FsNALTr  raxs  is  Assbsod  bt 

THB  JlTBT. 

Where  the  jury  find  defeodant  TuUtT  of  felony,  and  fix  his  punishment,  but  rec- 
ommend that  he  nave  credit  for  lae  time  already  served  under  a  previous  oonvto- 
tion,  and  the  court  renders  Judgment  redndnsr  toe  time  by  six  months  serred,  the 
Irregolarity  is  not  prejudicial  error  entitling  cufendant  to  a  reversal 
8.  Saiu— FunrtiNQ  Juxr  to  Tub  Ihdiohbht  to  Jubt-Boom. 

Under  Crim.  Code  Ky.  1688,  %  348,  providing  that,  "upon  retiring  for  deUber- 
atlon,  the  jury  may  take  with  them  all  papers  and  other  thin^  which  have  been 
reortred  as  erideooe  in  the  cause, "  as  it  Is  usual  to  give  them  the  Indlotmen^  it  Is 
BotTsrmlbLBenorilaponltlslndtnMdapEevlonsjDiy'aTadiotot  oomiouoiL 

*  Appeal  from  eiienlt  eonrt.  ^nton  coanfy. 

Indictment  and  oonTicHcm  of  John  A.  Hamdd  for  willful  and  mallcionB 
Bfaooting.  Defendant  appeals. 

HaUam  A  Meyera  and  FUh  A  Figk,  for  appellant.  W.  W,  CUarg  and 
P.  W.  Hardin,  for  appellee. 


LEvnSt  J.  Appellant  was  indicted  for  the  statutory  offense  of  willfully 
and  maliciously  shootiog  and  wounding  another  with  intent  to  kill*  and  at 
the  August  term,  1887,  of  the  trial  court,  convicted  and  sentenced  to  confine- 
ment in  the  peniteutiiiry  for  four  yeara;  but,  upon  appeal  to  this  court, 
that  judgment  was  reversed,  and  case  remanded  for  further  proceedings  con- 
sistent with  the  (pinion  then  delivered.  6  S.  Vf.  Rep.  121.  The  ground  d 
that  reversal  was  that,  as  shown  by  the  transcript  then  before  us.  the  indict- 
ment charged  appoUant  simply  with  willfully  shooting  and  wounding  another 
with  intent  to  kill,  and  the  jury  were  instructed,  upon  that  hypothesis,  to  find 
him  guilty  of  a  felony.  Upon  the  return  of  the  case  he  was  r^ed  under  the 
same  indictment;  ami  the  jury  having  found  him  guilt?,  and  fixed  hia  pun- 
ishment at  ooafinement  in  thepenitenttary  for  three  years  and  six  moatlw.  he 
again  appeals  to  this  court.  The  principal  ground  relied  on  for  reversal  Is  that 
inasmuch  as  this  court  in  the  former  opinion  decided  the  indictment,  as  it  was 
by  mistake  then  made  to  appear,  was  defective,  we  should  adhere  to  that  de- 
cision, though  the  indictment,  as  it  in  present  transcript  truly  and  cor- 
rectly appears  to  us.  is  entirely  free  from  the  supposed  defect.  The  effect  of 
sustaining  such  a  pnmosition  wouU  be  to  place  it  in  the  power  of  a  ministe- 
rial oflicer  to  defeat  fustice,  not  merely  for  the  time  being,  but  permanently 
and  ^ectnal^.  The  result  of  reversing  the  former  judgment  has  been  a  new 
and  distinct  lTial,andtheonIy  question  properforostonowconsiderls  whether 
there  has  been  any  error  of  law  committed,  to  the  prejudice  of  the  substantial 
rights  of  appellant.  It  now  clearly  appears  to  us,  and  it  is  not  disputed,  that 
the  indictment  actually  returned  by  the  grand  jury,  and  under  which  appel- 
lant has  each  time  been  tried,  contains  a  charge  ctC  the  offense  of  wilUiUly 
and  malictously  shool4ng  and  wounding  another  with  intmt  to  kill,  which 
is  by  statute  made  a  felony;  and  consequently  the  lower  court  was  authorized 
to  instruct  the  jury  upon  that  hypothesis,  as  was  done;  and  the  verdict,  if 
sustained  by  the  evidence,  about  which  there  is  no  oontroveroy.  most  stand, 
if  there  be  no  other  error  of  law. 

It  seems  the  jury,  after  finding  appellant  guilty,  and  fixing  his  punishment, 
reeom  mended  in  their  verdict  that  he  liave  orodit  for  the  time  already  served 
in  the  peaitentiaiy,  and  the  court  in  Its  judgment  andertoc^,  perhaps  improp- 
erty,  to  reduce  the  time  of  confinement  from  three  yearsand  six  mootibs  to  three 
years  and  ttiirteen  d^ys,  by  giving  him  credit  for  the  Ume  lie  had  been  oon* 
fined  under  the  previous  conviction.  But,  thoiuth  it  Is  not  the  provinoe  of 
the  jury  to  make  any  suggeatitm  or  recommendi^on  for  a  reduction  .<ME  pun- 
ishment below  the  period  actually  fixed  in  their  verdict,  nor  of  the  court  to 
render  judgment  for  a  less  or  different  punishment  than  that  preecrlbed  in 
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the  verdict,  we  are  unable  to  perceive  bow  appellant  has  been  prejudiced  by 
the  irregular  proceeding  of  the  lower  court.  So  far  from  it,  he  has  been 
really  benefited  by  the  judgment;  for  the  time  of  hfs  confinement  haa  been 
thereby  lessened,  and  cannot  exceed  the  period  fixed  by  it. 

Section  248,  Grim.  Code,  provides  that,  "upon  retiring  for  deliberation, the 
jury  may  take  with  them  all  papers  and  other  things  which  have  been  received 
as  evidence  in  the  cause;"  and,  as  it  la  usual  and  proper  for  them  to  take  the 
indictment,  we  do  not  think  the  court  erred  in  that  respect,  although  there 
was  written  upon  the  indictment  the  verdict  of  the  previous  jury.  Nor  do 
we  see  how  appellant  has  been  prejudiced;  for  It  is  almost  impossible  to  con- 
ceal from  a  jury  the  result  of  a  previous  trial,  if  one  has  taken  place.  More- 
over, as  the  present  verdict  Is  less  than  the  former  one,  it  is  clmr  the  jurf 
was  not  influenced  by  what  had  previously  taken  place. 

There  being.  In  our  opinion,  no  error  of  law  in  the  trial  of  this  case  prej- 
udicial to  the  subatantial  rights  of  app^nt.  the  judgment  is  affirmed. 


McCaulet  et  al.  v.  Buoknbb  et  eU. 
(Court  of  Appealt  of  Kentudty-  April  36,  1888.) 

1,  WnU— COKSTRDCTION— NaTCKX  OF  ESTATB. 

A  testator  devlied  lands  to  his  dBiighter*'8ndtiielawfaltaeirB0f  IwrlMdyt^dfr- 
idaring  his  wish  that  her  hiubukl  ihoiud  hsre  tio  ooatnd  or  moiiw^^ 
erty,  and  appointing  a  trustee  for  his  daughter  atMi  ■'her  heirs*  lathemaimgnment  of 
the  same.  Held,  tbat  such  devisee  took  an  absolnteestateiutbalaiuts,**MiTs*>be- 
ing  used  as  a  word  of  limitation. 
%.  Bun— CoXSTBirOTION— iMTsmoiT  OT  TlSMTOa— EVISSMOI. 

The  testimony  of  the  draaghtsiuan  of  a  will  is  not  admissible  to  prove  the  Inten 
tioQ  of  the  testator. 

Appeal  from  circuit  court,  Christian  county. 

McCauley,  Poacher  &  Co.,  j  udgment  creditors  of  H.  G.  Buckner,  a  son  of  S. 
A.  Buckner,  caused  execution  to  be  levied  upon  B.  C.  Buckner's  interest  in 
"the  lands  devised  by  the  will  of  Samuel  Gordon  to  Sarah  A.  Buckner  and  the 
lawful  heirs  of  her  body."  Subsequently  they  filed  their  petition  inequity 
against  S.  A.  Buckner,  H.  C.  Buckner,  and  the  other  children  of  S.  A.  Buck- 
ner, setting  forth  the  above-mentioned  judgment,  execution,  and  levy  npon 
the  land  in  controversy,  and  asserting  that  U.  C.  Buckner  owned  an  interest 
in  said  land  by  reason  of  the  terms  of  the  will  of  Samuel  Gordon,  praying  an 
interpretation  of  ssid  will  and  a  sale  of  H.  C.  Buckner's  interest  in  the  land 
under  the  same.  S.  A.  Buckner  answered,  claiming  a  fee-simpie  estate  in 
said  land,  while  all  her  children  disclaimed  any  interest  therein.  Tlaintiffs 
oftered  to  prove  by  the  draughtsman  of  Samuel  Gordon's  will  what  the  testa- 
tor^s  expressed  intention  was  at  the  making  of  the  will,  which  testimony  was 
rejected.  From  a  decree  declaring  S.  A.  Buckner  the  owner  of  a  fee-simple 
estate  in  the  land,  plaintiffs  appeal.  It  is  to  be  observed  that  Sarah  A.  Book.- 
ner  is  in  the  will  oi  Samuel  Gordon  designated  as  Sarah  E.  Buckner. 

P.  PhOps  a  a<m,  Breathitt  a  SUteg,  Campbell  A  Perguton,  and  C.  S. 
Btuht  for  appellants.  Petite  <£  Dowtter  and  John  P^and  dt  Son,  for  ap- 
pellees. 

Lewis,  J.  The  question  in  this  case  is  whether  Sarah  A.  Bui^aer  took 
under  the  will  of  her  father,  S.  Gordon,  probated  in  1852,  an  alraolate  or  estate 
for  Ufe  in  the  property  devised  to  her.  Yot  it  she  had  only  an  estate  for  life, 
thm  hear  son  H.  0.  Buckner  has  an  Interest  in  remainder,  which  may  be  sub- 
jected to  the  satisfaction  ot  appellant's  debts;  otherwise  not.  The  will  is  as 
followa:  '*8eeond.  I  wish  my  son  William  M.  Gordon  to  have  five  negroes 
out  of  my  estate  which  shall  be  equal  in  value  to  the  following  five,  which 
were  given  to  my  daughter  Sarah  E.  Bucknw  In  the  year  IS^;  and  I  also 
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give  and  bequeath  to  my  son  tbe  Oak  Grove  and  Waggoner  tracts  of  land. 
Third.  I  give  and  bequealb  unto  my  daughter  Sarah  £.  Buckner,  and  the 
lawful  heirs  of  her  body,  lands  of  my  estate  of  equal  value  to  those  given  to 
my  son  William  M.  If  after  the  division  is  made  there  should  be  any  landed 
estate  remaining,  then  I  wish  such  remnant  to  be  equally  divided  between 
my  son  William  M.  Gordon  and  Sarah  £.  Buckner  and  the  lawful  beiraof  her 
body,  ffourth.  I  wish  tlie  balance  of  my  estate,  real  and  personal,  to  be 
equally  divided  between  my  son.  William  M.  Gordon,  and  Sarah  E.  Buckner 
and  her  lawful  heirs.  It  is  my  wish  that  F.  W.  Buckner,  the  husband  of  my 
daughter  Sarah  E.  Buckner,  shall  not  have  any  control  or  management  over 
any  part  or  parcel  of  the  property  left  by  me  to  my  daughter  Sarah  E.  Buck- 
■er  and  her  heirs,  and  I  hereby  appoint  my  friend  W.  H.  Pendleton  trustee 
for  my  daughter  S.  E.  Buckner  and  her  heirs  in  the  management  of  the  prop-  • 
erty  of  my  daugbtw,  for  the  benefit  of  her  and  her  heirs,  etc." 

"Lawful  heirs  of  her  body"  under  our  statutes,  as  often  construed  by  this 
court,  are  words  of  limitation  import,  and,  unless  a  contrary  intention  plainly 
appears  from  the  will  Itself,  are  to  be  regarded  as  giving  to  the  devisees  an 
al»olute  estate.  The  words  quoted  are  twice  used  in  the  will  as  descriptive 
of  the  estate  devised  to  Mrs.  Buckner,  and  the  words  "her  heirs"  are  used  the 
same  number  of  times,  apparently  for  the  same  purpose,  and  as  the  devise  to 
Williaif)  M.  Gordon,  son  of  the  t^tator.  is  unaccompanied  by  the  same  or  any 
words  descriptive  of  the  estate  devised  to  him,  it  might  be  inferred  that  they 
were  intended  by  the  testator  to  be  understood  in  the  sense  and  meaning  of 
tbe  "children"  of  Sarah  E.  Buckner;  in  which  CHse  her  interest  under  the  will 
would  be  held  as  either  an  estate  for  life,  remainder  to  her  children,  or  else  a 
joint  estate  with  them.  But  if,  looking  at  the  whole  will  and  giving  mean- 
ing to  each  part  of  it,  it  can  be  reasonably  inferred  the  testator  had  some  other 
object  or  purpose  for  the  frequent  and  seemingly  unnecessary  repetition  of  the 
words  "heirs  of  her  body"  and  "her  heirs,"  it  should  be  construed  so  as  to 
eflEectuate  that  purpose,  rather  than  pervert  the  well-settled  meaning  of  such 
words.  The  t^tator  clearly  manifests  in  the  will  afixed  purpose  that  the  hus- 
band of  his  daughter  should  have  no  control  or  management  of  any  part  of  the 
property  devised  to  her;  for  not  only  does  he  use  full  and  emphatic  language 
for  that  purpose,  but  in  order  to  secure  it  beyond  contingency,  he  appoints  a 
trustee  to  manage  the  property  for  the  tienefit  of  her  and  her  heirs.  And  it 
is  proper  to  remark  that,  in  connection  with  that  suhjectt  he  uses  words  "her 
beirs"  instead  of  "heitaof  her  body."  It  is  not  a  reasonabte supposition  that 
he  intended  the  trustee  to  hold  the  property  after  her  death  for  the  use  of  her 
diildren,  but  his  object  evidently  was  to  create  for  her  a  separate  estate  in  it, 
and  place  it  beyond  the  reach  or  control  of  her  husband.  We  do  not,  thme- 
fore,  think  there  is  enough  in  the  context  of  the  will  to  authorize  UB  to  as- 
sume that  the  testator  intended  his  daughter  to  take  a  less,  or  different,  es- 
tate in  the  property  devised  to  her  than  the  language  of  the  will,  as  hereto- 
fore interpreted  by  this  court,  and  as  it  must  be  presumed  it  was  understood 
by  bim,  clearly  and  legally  imports.  The  purport  and  effect  of  Uie  testimony 
m  tbe  person  who  wrote  the  will  is  simply  to  prove,  not  what  the  testator  ex- 
prmsed, — for  about  that  tliere  is  no  controversy,— but  he  intended  to 
express;  and,  as  heretofore  held  by  this  court,  it  is  for  that  purpose  incompe- 
tent. Wheeler  v.  DuiUap,  13  B.  Mon.  291.  If  tbe  testator  intended  to  de- 
vise to  his  daughter  mer^  a  life-estate,  It  would  have  been  easy  for  bim  to 
have  said  so,  and  no  better  evidence  of  the  utility  and  neoesslty  of  the  rule  of 
evidence  just  stated  could  exist  than  is  afforded  by  the  effort  to  prove,  by  the 
druughtsman,  nearly  40  yeus  after  he  wrote  the  will,  that  the  language  used 
was  intended  to  convey  a  meaning  entire^  different  from  what  it  imports. 
Judgment  afflrmed. 
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PFooL  et  al.  T.  Thoxas  et  oZ. 

(Court  of  Appeals  of  Kentucky.  May  S,  188S.) 

1.  Tbu8t»— Rssci/niia — Action  to  Establish— Etidincb. 

In  an  action  to  establish  a  resulting  trust  in  land,  alleged  to  have  been  paid  for 
With  money  of  M.,  and  the  title,  in  violation  of  asreetnent,  taken  in  the  name  of  T., 
Hum  was  eridenoe  that  T.  had  ^[reed  witli  U..  ua  wife,  to  purohaae  the  laad,  na- 
ing ttOTmoiM7,and  havethedeed madetoher:  tnat heoftsn proinlMd to  matobera 
deed  to  the  laina,  and,  a  short  tlioe  before  bar  death,  told  her  be  bad  done  so.  On  the 
other  band  there  was  evidence  that  he  had  said  that  he  had  paid  for  the  land  with  a 
erop  of  tobacco  raised  on  the  farm.  Held,  that  the  proof  of  the  agreement,  oonalst- 
Utg  of  the  reooUection  of  witiiesees  SB yearaafter  ittsalleged  to  have  been  made,  <a 
wnat  tiuiy  heaid  T.  and  K.  say  about  it,and  theadmisaionsof  T.  being  at  most  In 
general  terms,  was  not  sofflciently  olear  uid  satisfactory  to  estaUidi  ue  trust. 

9.  Saub— Action  To  Estabusb— Evidbkck— Deobbb  ov  Froof. 

A  Igniting  tmst  In  land  may  be  estabUahed  by  pared  vrideiiosi  but  nicSi  eri- 
denoe most  be  dear  and  satisfactory.* 

Appeal  from  circuit  court,  Caldwell  county. 

Action  by  Kaney  A.  PTool  and  others,  heirs  at  law  of  Mary  M.  Thonuu, 
against  Amanda  C.  Thomas  and  another,  to  establish  a  resulting  trust  in  Uuod. 
E^uintifls*  petition  was  dismissed,  and  they  bring  this  appeal. 

0.  W,  Duvallt  for  appellants. 

Bennett,  J.  In  1859  C.  C.  Thomas  and  Mary  M.  Thomas,  being  husband 
and  wife,  and  residents  of  the  state  of  Tennessee,  the  former  came  to  Cald- 
well county,  Ky.,  and  there  purchased  a  tract  of  land  containing  200  acres 

from  Miller,  for  which  land  said  Thomas  agreed  to  pay  9700.   He  took 

a  bond  for  a  title  to  said  land,— as  is  probable,  from  the  evidence,— in  his  own 
name.  In  1865  said  Miller  made  to  said  Thomas  a  deed  to  the  land.  Said 
Thomas  and  his  wife,  Mary  M.  Thomas,  moved  upon  said  land  in  1859,  and 
resided  thereon  as  their  home.  In  1876  Mrs.  Mary  M.  Thomas  died,  and  in 
the  same  year  C.  0.  Thomas  married  the  appellee,  Amanda  C.  Thomas,  with 
whom  he  lived  until  1885,  when  he  died.  By  Amanda  C.  Thomas,  C.  C. 
Thomas  bad  two  children,  one  of  whom  is  living.  C.  C.  Thomas  left  a  will 
by  which  he  devised  to  Amanda  C.  Thomas  said  tract  of  land  during  her  life, 
and  remainder  to  his  children  by  Amanda  C.  Thomas  and  Mary  M.  Thomas. 
Amanda  C.  Thomas  renounced  the  provisions  of  the  will  and  claimed  a  home* 
stead  in  said  land,  which,  not  being  worth  exceeding  61,000,  was  allotted  to 
her  as  a  homestead.  The  appellants,  the  children  of  C.  C.  Thomas  by  his  first 
wife,  Mary  M.  Thomas,  instituted  this  action  In  equity  in  the  Caldwell  circuit 
court  against  the  appellee  Amanda  C.  Thomas,  and  her  child  by  C.  C.  Thomas, 
for  the  purpose  of  setting  aside  the  deed  to  C.  C.  Thomas,  and  having  the  said 
land  conveyed  to  them,  upon  the  ground  that  0.  G.  Thomas  purchased  and 
paid  for  said  land  with  money  belonging  to  Maiy  M.  Thomas,  by  an  agree^ 
ment  with  her  that  the  purchase  was  to  be  made  for  her  and  the  deed  Uiken 
to  her  and  her  bodily  heirs;  but  that  he  violated  said  agreement,  and  had  the 
deed  made  to  himself.  Upon  the  hearing  of  the  cause  the  ciicuit  court  dis- 
missed the  appellants'  petition,  and  they  have  appealed  to  this  court. 

There  is  proof  in  the  case  which  tends  to  show  that  C.  0.  Thomas  agreed 
with  his  wife,  Mary  M.  Thomas,  to  use  the  money  which  she  was  to  receive 
from  her  father's  estate  in  the  purchase  of  a  home  in  this  state,  and  Iiave  the 
deed  made  to  her  and  her  bodily  heirs;  that,  after  the  purchase  of  the  land  in 
controversy,  he  paid  for  it  with  the  money  that  ke  received  from  her  father's 

^A  resulting  trust  in  real  estate  nii^  be  proved  by  parol  testimony;  but  such  proof 
must  be  full  and  clear.  Lofton  v.  Sterrett,  (Pla.)  S  Booth.  Rep.  887:  Walton  v.  TiPmett. 
ICaL)  7Pao.Rep.e7S:  Hallagh  v.  HaUagb,  (Cal.)  lePac  B^.68S;  SnUivaik  T.  SulUnzi, 

(Tenn.)  e  B.  W.  Sep.  876.  Respecting  resolting  trusts,  see  Smith  v.  Brown,  (Tez.)  18. 
W.  Rep.  b'lS ;  Bedford  v.  Graves,  (Ky.)  1  S.  W.  Rep.  5U4,  and  note;  Ward  v.  HatUiewB, 
(Cal.)  14  Fac.  Rep.  tXM,  aod  note;  Carter  v.  Challin,  (Ala.)  8  Houtb.  Rep.  818.  . 
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estate;  that  he  often  promised  her  to  make  her  a  deed  to  the  land,  and  he  a 
short  time  before  her  death  told  her  he  had  done  so.  On  the  other  hand, 
there  is  proof  in  the  case  that  he  said  that  he  had  paid  for  the  land  with  the 
proeeeds  of  a  crop  or  crops  of  tobacco  be  had  raised  on  the  farm.  The  proof 
of  the  agreement  consistB  in  the  recollection  of  the  witnesses.  26  years  after  it 
is  alleged  to  have  been  made,  ot  what  they  heard  C.  C.  Thomas  and  Mary  M. 
Thomas,  his  wife,  say  about  it;  and  the  proof  of  these  witnesses  does  not 
dearly  establish  the  fact  of  the  agreement,  bat  at  most  their  evidence  is  only 
moderately  persuasive  that  such  an  agreement  was  made.  As  to  the  pay- 
ment for  the  land  with  Ifary  M.  Thomas'  money,  the  proof,  while  it  tends  in 
that  direction,  by  no  means  clearly  establislies  the  fact,  and  when  it  is  con- 
sidered in  connection  with  the  proof  that  C.  G.  Thomas  claimed  that  he  tuid 
paid  for  the  land  with  the  proceeds  of  bis  tobacco,  the  dabiousness  as  to  the 
truth  of  the  matter  is  still  more  serious.  While  It  is  the  established  law  of 
this  state  that  resulting  trusts  may  be  established  by  parol  evidence,  yet  it  is 
equally  well  established  that  the  evidence  establish^  such  trusts  should  be 
clear  and  satisfactory.  It  was  formerly  held  that  parol  evidence  was  not 
admissible  to  prove  that  the  bolder  of  the  l^al  title  to  land  purchased  the 
same  with  trust  money  and  took  the  conveyance  to  himself,  in  violation  of  a 
verbal  agreement  with  the  person  for  whom  he  was  acting,  whereby  to  raise 
a  trust  as  to  title  In  the  cestui  que  trust;  but  this  court,  as  well  as  others,  has 
departed  from  this  rigid  rule,  and  allows  such  trusts  to  be  established  by  parol 
evidence;  but  such  evidence  must  establish  the  trust  clearly  and  satisfactorily. 
Snelling  v.  Utteihaclc,  1  Bibb,  609;  Letofier  v.  Letcher,  4  J.  J.  Marsb.  593. 
The  facts  of  this  case  illustrate  the  wisdom  of  this  rule,  for  here,  after  a  lapse 
of  26  years,  and  nearly  10  years  after  the  death  of  Mary  M.  Thomas,  and  after 
C.  C.  Thomas  had  married  again,  and  died,  leaving  his  second  wife  and  one 
child  by  her,  the  appellants  attempt  to  establish  the  trust  by  their  own  proof  of 
the  admissions  of  G.  G.  Thomas,  which  belongs  to  that  class  of  evidence  de* 
nominated  as  the  weakest  in  law,  and  which  admissions,  at  most,  are  in  gen* 
eral  terms,  and  do  not  show  with  reasonable  certainty  that  the  agreement  was  • 
made  with  his  wife,  or  that  her  money  was  actually  used  to  pay  for  the  land, 
both  of  which  facts  must  concur  in  order  to  establish  such  a  trust  The  judg- 
ment of  the  lower  court  is  affirmed. 


"Wheeleb  t).  Brahel. 

(Court  oj  Appeals  of  KeniMchy.  March  S7, 1888.) 

1.  Taxatioh — liivmiQ  Laitd  ih  thb  Nun  or  Onb  hot  thb  Owma — Lbcui^itt  or  Sau. 
Onder  Gton.  St.  Ky.  p.  749,  |  1,  providing  that  land  must  be  listed  tot  taxation  in 
the  oonntv  where  it  lies,  no  matter  where  the  owner  Is,  and,  to  enable  the  assessor 
to  aacertun  the  proper  person  in  whose  name  to  make  the  list,  he  can  swear  wit- 
nesses, eto.,a  tax  safe  <auuid  wUoh  has  been  listed  in  the  name  o(  a  person  who  is 
neither  the  owner  nor  an  agents  will  not  pass  a  valid  title  to  the  imrehaser  at  snoh 
sale. 

8.  Baxx— FuLUKX  TO  SuBncT  FxHBONiXTT— 8alb  qt  Land. 

A  sale  of  land  for  taxes,  where  It  appears  that  no  effort  was  made  to  flrat  anbject 
ttae  personal  pn^erty  olt  the  owner  to  the  p^ment  of  the  tax  due,  and  no  tax  re- 
oeipt  was  tendered  bun  before  the  sale,  Is  invalid,  and  passes  no  tiUe  to  the  pnr- 
obasw. 

S.  Bun— Vom  Tax  Sau — Right  or  Fdsohasbb  to  RamossBicnrr. 

Where  a  purchaser  of  land  at  a  tax  sale  sues  for  its  xecoveisr,  rfaimjiiy  no  uen  on 
the  property  for  the  taxes  paid  by  him,  and  It  mipears  that,  before  the  suit  was 
coumenoed,  defendant  offered  to  mmbnrse  the  puvhaaer  for  the  amount  so  paid, 
and  that  the  purchaser  may  still  recover  It,  the  failure  of  the  oonrt,  after  finding 
that  the  pnrohaser  has  no  title  to  the  land  sued  for,  to  render  jndgaiaat  agalaiat  tliA 
proper^  for  the  amount  of  taxes  paid  by  him,  is  not  error. 

Appeal  from  ciroult  court,  Bobertson  county. 
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Suit  in  equity  by  M.  E.  Wbeeler  against  Charles  Bramel,  to  recorer  certain 
land  purchased  by  plaintiff  at  a  tax  sale.  Judgment  for  defendant,  and  plain- 
tiff appeiils. 

W.  iV.  Kimbrtmgh,  for  appellant.   Alvin  DuvaU,  for  appellee. 

Lewis,  J.  The  tract  of  40  acres  purchased  by  appellant  at  the  sale  by  the 
sheriff  for  taxes  appears  to  have  been  listed  in  the  name  of  M.  Y.Prather.  or. 
rather,  the  assessor  simply  copied  from  the  book  of  a  previous  assessor,  with- 
out attempting  to  ascertain  who  was  the  owner  of  the  land;  and,  according 
to  the  first  report  miide  by  the  sheriff,  he  sold  it  as  the  property  of  W.  V. 
Prather,  though  subsequently,  after  the  report  was  filed  and  recorded,  he 
added  words  describing  Prather  as  attorney.  The  land,  at  the  time  it  was 
assessed,  belonged  to  Armstrong  &  Taylor,  residents  of  an  adjoining  county; 
and  there  is  no  evidence  showing  that  they  authorized  Prather,  as  their  agent 
or  otherwise,  to  list  the  land  for  taxes,  or  to  pay  them.  The  statute  requires 
real  estate  to  be  listed,  in  the  county  where  situated,  against  the  owner  of  the 
first  freehold  estate  therein;  and.  to  enable  the  assessor  to  ascertain  tlie  per- 
son in  whose  name  to  make  the  list,  he  is  empowered  to  swear  witnesses,  and 
compel  them  to  testify.  He  has  also  access  to  the  evidence  of  title  and  own- 
ership to  be  found  in  the  clerk's  office.  It  seems  to  us  reasonable  diligence 
should  be  required  on  the  part  of  tlie  assessor  in  listing,  or  causing  to  be 
listed,  land  in  the  name  of  the  proper  person;  and.  while  it  is  not  in  ail  cases 
practicable  to  ascertain  tlie  names  of  owners  of  land  residing  out  of  the  county, 
the  assessor  is  not  excusable  for  listing  land  in  the  name  of  a  person  who  nei- 
ther owns  nor  claims  the  land,  nor  is  authorized,  as  agent,  to  list  or  pay  taxes 
on  it.  And  we  think,  when  land  is  thus  listed  in  the  name  of  a  person  who 
is  neither  the  owner  nor  agent,  that  the  sheriff  cannot  sell  it  for  taxes,  and 
pass  a  valid  title  to  the  purchaser.  The  tract  of  two  acres,  purchased  by 
appelant  at  the  same  time,  appears  to  have  been  listed  in  the  name  of  the 
owner,  who  we  think  the  evidence  shows  continued  a  resident  of  the  county 
some  time  after  the  sheriff  commenced  collecting  taxes  due  for  that  year;  but 
no  effort  was  made  to  subject  his  personal  estate  to  payment  of  the  tax  due, 
nor  was  a  tax  receipt  tendered  to  him  before  the  land  was  sold.  Appellee  is 
now  in  possession  of  and  claims  both  tracts,  and  we  think  the  lower  court 
properly  adjudged  appellant's  deed  from  the  sheriff  did  not  invest  him  with 
the  title,  nor  the  right  to  recover  the  land.  But,  having  bid  for  and  paid  the 
amount  of  taxes  due  on  the  two  tracts,  we  think  the  coui-t  should  have  ad- 
judged he  had  a  lien  thereon  for  the  amount  so  paid  by  him,  and  have  directed 
a  sale  to  satisfy  it  upon  the  refusal  of  appellee  to  pay  it;  and  for  that  error 
the  judgment  dismissing  the  action  must  be  reversed  for  further  proceed- 
ings in  accordance  with  this  opinion. 

ON  BBHEABINe. 

(Uar  15, 1888.) 

Lbwis,  J.  The  only  relief  asked  for  in  the  petition  of  the  plaintiff  (ap- 
pellant) is  judgment  for  the  two  tracts  of  land.  There  is  no  lien  on  the  land 
for  the  amount  bid  at  the  tax  sale,  813.85.  claimed,  or  judgment  prayed  there- 
for. On  the  coutrary,  it  Is  proved  that  appellee,  before  the  commencement 
of  the  action,  offered  to  reimburse  appellant  all  he  had  paid  on  account  of  the 
taxes;  but  he  refused  to  accept  it,  pi-eferring  to  sue  for  the  land.  While  we 
should  not  have  reversed  the  judgment  upon  the  sole  ground,  the  lower  court 
had  required  appellee  to  pay  back  to  appellant  the  amount  bid  by  him  at  the 
tax  sale,  if  such  had  been  the  case,  and  appellant  may  still  recover  it.  it  does 
not  seem  to  us.  upon  a  rehearing,  that  the  ctiancellor,  as  the  record  stands, 
erred  in  failing  to  render  such  judgment,  and  the  former  opinion  is  so  changed 
as  to  simply  alfirm  the  judgment,  and  tlie  mandate  must  be  modified  to  corre* 
spend  therewith. 
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Newpobt  &  L.  T.  p.  R.  Co.  d.  Fitzsimmons  et  at. 
(Court  of  Appeals  of  Eentueky.   April  ai,  1888.) 

BUMBBTB— Bim»KnHKST  Ot  R1OHT8— iNJUNOTtOM. 

In  ^petition  to  enjoin  an  encroaclunent  on  a  right  of  way  over  a  strip  of  lan^ 
tlie  evideuoe  of  both  ibe  ownership  and  possession  of  such  strip  was  ooofueed  and 
oontoadictoiy.  Held,  that  the  dlspated  ntcta  should  taavB  befsn  sahmitted  to  a  jury 
in  a  legal  acuon. 

Appeal  from  chancery  court,  Campbell  county. 

Action  by  the  Newport  &  Licking  T.  P.  R.  Company  against  Patrick  Fitz- 
simmona  and  others,  to  enjoin  them  from  encroaching  on  a  right  of  way. 
Judgment  for  defendants,  and  platntifF  appeals.  For  former  opinion,  see  7 
8.  W.  Rep.  609. 

J.  C.  Wr^ht  and  0«o.  Washington,  for  appellant.  John  8.  Dwsker,  for  ap- 
pellees. 

H01.T,  J.  In  considering  the  petition  for  a  rehearing  we  have  read  the 
brief  for  the  appeilant,  which  was  not  on  file  when  this  case  was  decided. 
Counsel  are  in  error  in  assuming  that  the  averments  of  the  amended  petition, 
filed  October  28,  1885,  were  not  denied.  Waiving  the  question  whether  the 
pleadings  theretofore  filed  by  the  appellees  had  not  in  sul)stance  already  put 
them  in  issue,  yet  by  an  order  made  on  January  13,  1886,  they  were,  by  con- 
sent, "traversed  of  record."  This  order  certainly  related  to  the  amended  peti- 
tion filed  in  October,  because  the  appellees  pleaded  to  that  filed  on  April  18, 
1885.  Upon  a  reconsideration  of  the  case,  we  see  no  reason  for  not  adhering 
to  the  opinion  already  delivered.  The  action  is  in  nature  to  quiet  title.  The 
remedy  sought  is  by  injnnf^ion,  and  summary.  The  party  seeking  snch  re- 
Uet  must  show  a  clear  rigbt.  The  exact  extent  and  location  of  the  appelUnt's 
right  of  way,  as  well  as  its  extent  of  possession*  when  this  action  was  Insti- 
tuted, is  left  In  doubt  by  the  conflicting  testimony.  Upon  this  record  tlie 
relative  rights  of  the  parties  to  this  contention  are  in  doubt.  At  least,  the 
ease  is  not  dear  for  the  appellant.  It  is  not,  therefore,  one  for  summary 
equitable  intervention.  The  chancellor  passed  upon  the  evidence,  and  ap- 
pears to  have  been  of  tills  opinion.  We  concur  in  his  view,  and  the  petition 
for  a  rehearing  is  overruled. 


KENTrcKT  Cent.  K.  Co.  t).  Kinnicy. 
(Court  of  Appealt  of  Kentucky.   April  38, 18S8.) 
LdotatioV  or  AcnoHS— Tun  Pbbscbibkd  bi  CmxiMs.  or  Comfaxt— Riohts  or 

SCCCESSOHS. 

In  an  action  for  damages  against  a  railroad  company  for  killing  a  cow,  it  appeared 
that  the  road  on  which  the  injury  occurred  was  operated  at  the  time  by  defendant 
as  successor  of  a  company  whose  charter  pi-escribed  a  limitation  of  six  months 
within  which  such  actions  could  be  brought  against  It,  but  that  the  rood  was  orig- 
inally owned  by  another  company  whose  cbartor  did  not  contain  such  limitation. 
Beta,  in  the  absence  of  evidence  as  to  the  terms  under  which  defendant  held  pos- 
■Bisten,  that  ft  must  be  presumed  that  the  road  was  operated  under  authority  of 
the  charter  of  the  company  originally  owning  the  same;  that  the  fact  that  socb 
company  still  has  a  corporate  existence  shows  that  It  retains  mi  interest  in  the 
road,  and  that  such  aoUon  may  be  malntidned  If  oommenoed  within  one  year  after 
tiie  canae  arose. 

Appeal  from*  circuit  court.  Bourbon  county. 

Action  by  William  Kinney  against  the  Kentucky  Central  Railroad  Com- 
pany, to  recover  damages  for  the  killing  of  plaintifl's  cow.  It  appeared  that 
the  line  of  road  on  which  the  injury  occurred  was  constructed,  and  for  a  time 
operated,  by  the  Maysville  &  Lexington  Railroad  Company,  and  that,  at  the 
time  of  the  injury,  the  defendant  was  controlling  and  oper^ng  the  same.  The 
charter  of  the  Covington  &  liCxlngton  Bailrcwd  Company,  whose  successor 
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defendant  is,  required  all  actions  for  injaries  to  live-stock  to  be  brought 
within  six  months  after  the  injnry,  and,  this  action  not  having  been  com- 
menced  within  that  time,  it  is  insisted  that  it  Is  barred.  The  trial  coart  held 
that  defendant  was  opeiating  the  road  under  the  charter  of  the  Haysvllle  & 
Lexington  Railroad  Company,  and  judgment  was  rendered  for  plaintiff.  De- 
fendant  appeals. 

Q.  C.  Lockhart,  for  appellant.   McMillan  dt  Talbott,  for  appellee. 

Lewis,  J.  It  seems  to  be  conceded  in  argument  that  the  railroad  from 
Paris  to  Lexington  passing  over  the  land  of  the  appellee  was  originally  con- 
structed and  owned  by  the  Ma^^ville  &  Lexington  liailroad  Company.  But 
although  the  road  between  th(»e  two  points  was.  at  the  time  appellee's  cow 
was  killed,  and  now  is,  in  the  possession  of  appellant,  the  Kentucky  Central 
Bailroad  Company,  it  does  not  appear  in  what  manner,  or  upon  what  terms 
it  was  acquired,  whether  by  lease  or  purchase;  nor  does  it  make  any  differ- 
ence, for,  In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  the 
road  is  now  operated  under  the  authority  conferred  by  the  cliarter  incorporat- 
ing the  original  company  and  owner,  and  subject  to  the  terms  and  conditions 
therein  prescribed.  And  the  fact  that  the  Maysville  &  Lexington  fiailroad 
Company  still  has  a  corporate  existence  shows  it  retains  and  has  an  Interest 
in  the  road,  and  that  the  provisions  of  its  charter  govern  and  regulate  the 
operation  of  the  road.  It  may  be,  and  doubtless  is,  true  that  the  possesslotf 
and  control  of  the  road  by  appellant  is  legal,  and  exists  in  virtue  of  statutory 
enactment;  but  it  does  not  follow, — any  more  than  it  would  if  an  individual 
had  become  the  owner  or  lessee, — that  the  original  charter  has  been  repealed, 
and  the  conditions  and  restrictions  under  which  it  was  Intended  the  road 
should  be  operated  have  been  ^rogated.  In  our  opinion,  therefore,  the  pro- 
vision In  the  charter  Incorporating  the  Covington  &  Lexington  Bailroad  Com- 
pany, under  which  appelunt  claims  title,  prescribing  the  limitation  of  six 
months  within  which  an  action  for  killing  cattle  mi^^ be  oommenced*  does  not 
apply  to  the  road  from  Paris  to  Lexington,  but  such  action  may  t>e  midntalned 
if  commenced  within  one  year  to)m  the  time  the  cause  arose.  As  the  lower 
court  so  ruled,  and  no  other  ground  for  revosal  is  made,  the  judgment  is 
affirmed. 


Shoot  e.  Sohoolkr. 

(Court  of  AppeaU  of  Kentucky.   March  29, 1888.) 

HlOEWJlTS— EflTASUaHHEIlT  BT  StATUTOBT  PbOOIKDUIOS— DCSCBIPTIOIT  OF  LaND  TO  BM 
CONDBiniBD— SUFFIOIBNOT. 

A  writ  at  ad  quod  damnum,  which  directs  the  sheriff  to  BominOD  a  jury  to  meet 
on  the  land  of  the  proprietors  over  which  It  is  proposed  the  road  shall  run,  and  to 
assess  the  damages  in  the  mode  spedfled  by  statute,  that  mods  being  set  forth  in 
the  writ,  suffldenUy  describes  the  land,  under  Gen.  St  Ky.  1888,  c.  94,  {  8,  providing 
that  a  ivrit  of  ad  guod  damnum  shall  oe  awarded  commanding  the  proper  officer 
to  summon  a  jury  to  meet  on  the  luid  of  the  proprietors  over  which  it  is  proposed 
the  road  shall  run,  and  assess  the  damages  for  the  land  proposed  to  be  taken. 

Appeal  from  circuit  court,  Owen  county. 

On  motion  of  J.  C.  Smoot,  the  county  court  of  Owen  county  appointed  view- 
ers to  examine  the  route  of  a  proposed  new  road.  The  viewers^  report  was 
filed,  showing  the  line  of  the  proposed  road  by  courses  and  distances.  There- 
after, on  application  of  Thomley  Schooler,  a  writ  of  ad  quod  damnum  issued, 
under  Gen.  St.  Ky.  188^.  c.  94,  §g  8.  9,  providing  that  a  writ  of  ad  quod 
damnum  shall  be  awarded  commanding  the  proper  officer  to  summon  a  jury 
to  meet  on  the  land  of  the  proprietors  over  which  it  is  proposed  the  road  shall 
run,  and  assess  the  damages  to  each  for  the  land  proposed  to  be  taken.  When 
the  inquest  of  the  Jury  was  filed.  Schooler  moved  to  quash  the  writ  and  in- 
qnest  because  the  writ  did  not  sufficiently  describe  the  land.  The  motion  was 
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overruled,  and  the  road  established.  Schoolor  appealed  to  the  drcult  court, 
which  court  revened  the  oi^er  of  the  county  court.   From  this  judgment 
Smoot  appealed. 
B.  B.  Settle,  for  appellant.  /.  W,  &reene,  for  appellee. 

Fbtob,  C.  J.  This  appeal  is  from  a  judgment  of  the  circuit  court  revers- 
ing an  order  of  the  county  court  establishing  a  public  road.  There  is  no  evi- 
dence found  in  the  record  applying  to  many  of  the  exceptions  taken  to  the 
proceeding  in  the  countj  court,  and  the  result  of  the  controversy  must  there- 
fore depend  on  the  regularity  of  the  proceedings,  consisting  of  the  applica- 
tion for  the  appointment  of  viewers,  their  report,  and  the  Judgment  based 
upon  it.  The  application  made  in  this  case  for  the  appointment  of  viewers 
could  not  well  be  more  definite,  in  the  absence  of  an  actual  survey;  and  the 
report  of  the  viewers,  accompanied  by  the  survey  made,  shows  the  entire  line 
<rf  the  contemplated  road  by  courses  and  distances.  The  statute  has  been 
strictly  followed  both  in  the  application  and  the  viewers'  report,  and  the  only 
question  left  for  this  court  to  pass  on  arises  from  the  action  of  the  circuit 
conrt  in  reversing  the  order  of  the  county  court  l>ecause  the  writ  of  ad  quod 
damnum  was  not  sofflcienlly  specific.  The  writ  directs  the  sheriff  to  sum- 
mon a  jury  to  meet  on  the  land  of  the  proprietors  over  which  it  is  proposed 
the  road  shall  run,  and  to  assess  the  damages  In  the  mode  specified  by  the 
statute,  that  mode  being  distinctly  set  forth  in  the  writ.  The  day  was  fixed, 
and  the  appellee  notified.  The  writ  was  asked  for  by  the  appellee,  and  under 
it  the  inquest  was  held,  and  returned  to  the  county  court,  where,  upon  evi- 
dence being  heard,  the  road  was  established.  Wlien  the  writ  and  inquest 
were  returned,  the  exception  was  made  that  it  was  too  indefinite,  and  a  mo- 
tion made  to  quash  it  for  that  reason.  It  is  not  urged  here,  nor  was  it  in- 
sisted on  in  the  county  or  circuit  court,  so  far  as  appears  from  this  record, 
that  the  jury  went  upon  and  assessed  other  land  of  the  appellee  than  that  pro- 
posed to  be  condemned.  They  were  required  to  meet  on  this  land,  and  no 
other,  and  it  was  the  duty  of  the  sheriff,  or  the  appellee,  if  he  desired  it,  to 
point  out  the  land,  which  he  did,  and  the  inquest  was  held.  The  appellee,  as 
well  as  the  sheriff,  could  have  obtained  a  copy  of  the  survey  or  the  viewers' 
report.  The  quantity  of  land,  the  route,  and  the  distance  appear  on  its 
face;  and,  while  they  may  not  have  seen  proper  to  do  so,  the  fact  exists  that 
the  sheriff  complied  with  his  duty,  and  this  is  the  more  patent,  as  the  only 
exception  made  is  to  the  writ  itself.  The  requisites  of  a  petition  for  the  re- 
covery of  land,  or  of  a  viewers'  report,  are  not  required  in  a  writ  of  ad  quod 
damnum*  If  the  sheriff  fails  to  pertorm  his  duty,  or  the  jury  had  valued 
other  land  than  ttiat  authorized,  it  is  the  subject  of  an  exception;  but,  where 
no  such  objection  iS  made,  the  writ  following  the  statute,  the  exception  that 
it  is  not  sufficiently  descriptive  is  unavailing.  In  all  such  proceedings  the 
particularity  required,  applies  to  the  application  and  to  the  report  of  the 
viewers,  constituting,  as  tney  do,  the  foundation  of  the  proceeding,  and  upon 
that  the  writ  issues. 

The  circuit  court  erred  In  quashing  the  writ,  and  for  that  reason  the  judg> 
ment  is  reversed,  and  remanded  for  proceedings  consistent  with  this  opinion. 


Feet  et  al.  v.  Comkerok     "E.  8.  Rr.  Co. 

{Supreme  Court  of  Texat.  AprU  20, 1888.) 

1.  Wiiu— 0>inTBiiono8 — DsacEiPTiON  OT  Lbqatbeb— liioAL  Hbiiu. 

A  wUe  deviBed  tolierhusbaad  her  half  of  the  bomeBtead  (or  life,  "with  remidnder 
to  mj  legal  heirs, "  and  also  certain  property  "in  trust  for  my  lenl  helr»,  *>  and  di- 
rected toe  revenue  of  tiie  property  paid  "to  my  lenl  hetrs,  with  venudnder  after 
my  hasboDd*!  deotli,  or  the  teUnqolshmenl  of  asTd  trust,  *  *  *  to  my  legal 
bein. "  The  husband  was  authorized  to  sell  any  of  the  property,  and  reinvest  the 
proceed*  as  he  might  deem  beneficial  to  her  legal  heirs.  The  wife  had  no  descend- 
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ants  at  her  death.  Her  father,  mother,  brothers,  and  sister*  survived  her.  Held, 
that  the  husband  did  not  take,  under  the  will,  as  "legal  heir,  "  under  Rer.  St.  Tax. 
art.  1646,  providing  that,  in  the  distribution  of  separate  estates,  the  surviviiw  hus- 
band shall  take  all  the  separate  personal  estate,  etc.,  where  the  deceased  wife leaTes 
no  descendants. 

3.  Samb — CoHaTsucTioif— Dbsoriptiok  or  Lsoatbes— Dbcuba.tions  of  Testator. 

Deolarations  by  the  testator,  made  about  the  time  the  will  was  executed,  are  In- 
admissible to  show  what  persons  the  testator  Intended  should  take  under  the  will: 
parol  evidence  not  being  admissible  to  contradict,  add  to,  or  explain  the  ooatratsof 
a  will. 

8.  Hdsband  xrm  Wifb— Commiutitt  Pkopsbtt— Whit  is— Prooi. 

Under  Rev.  St  Tex.  art.  3453,  providing  that  all  the  effects  the  husband  and  wife 
possess  at  the  dissolution  of  the  marriage  shall  be  regarded  as  common  effects,  nn-^ 
lees  the  contrary  be  satisfactorily  proved,  evidence  that  the  property  claimed  as  a 
deceased  wife's  separate  property  was  purchased  during  marriage,  and  posssBsed 
by  the  husband  at  her  death ;  that  the  wife,  at  marriage,  had  property  Invested  in 
another  state,  which  was  subsequently  reinvested  in  Texas,  mostly  in  a  homestead, 
recognized  as  common  property:  and  that  part  of  the  property  claimed  was  made 
by  the  husband  with  her  money  m  such  a  ma  as  to  make  it  common  property^— is 
msnfllcdent  to  show  that  the  property  was  the  wife's  separate  estAte,  though  she 
attempted  to  dispose  of  it  as  such  by  wilL 

Appeal  from  district  court.  Dallas  county. 

S.  B,  iZo6ert«onand  Wright,  Wright  A  Sckfordt  for  appellants.  ZaaJte  (ft 
Henry,  for  appellee. 

Staytoh*  G.  J.  A^pellanta,  being  judgment  croditora  of  H.  Vf.  Keller, 
caused  a  writ  of  garnishment  to  be  served  ou  the  appellee,  through  wldcli 
they  seek  to  reach  sharps  of  stock  In  the  company  claimed  to  belong  to  Keller. 
The  appdiee  denied  having  anything  in  its  hands  belonging  to  Keller,  and 
the  answer  was  controverted.  The  shares  stand  in  the  name  of  the  wife  at 
Keller,  who  died  testate  prior  to  tlie  time  the  writ  of  garnishment  was  served. 
There  are  two  issues  in  the  case:  (1)  It  is  claimed  that  Keller,  under  the 
terms  of  liis  wife's  will,  became  the  owner  of  the  shares ;  (2)  that  the  shares 
were  owned  in  community  by  Keller  and  wife,  and  therefore  subject  to  the 
payment  of  the  debt,  whether  Keller  took  his  wife's  interest  under  the  will 
or  not.  Mrs.  Keller  died  on  May  17. 1883.  leaving  a  will,  made  but  a  few 
days  before  her  death ;  and.  at  the  time  of  her  death,  she  left  surviving  neither 
chUd.  children,  nor  descendants,  but  left  father,  mother,  and  brothers  and 
sisters.  By  the  will  of  Mrs.  £.  L.  Keller  she  bequeathed  to  her  husband.  H. 
W.  Keller,  her  half  community  Interest  in  their  homestead  for  life,  "  with  re- 
mainder to  my  legal  heirs."  By  the  third  clause  she  says:  "I  give  and  be- 
queatti  to  my  beloved  husband,  in  trust  for  my  legal  heirs,  my  streetrrailroad 
property  in  the  city  of  Dallas,  known  as  <  Commerce  &  Ervay  Street  Bailroad.* 
together  with  all  stock,  live  and  rolling,  franchises  and  rights,  pertaining 
to  the  same,  and  direct  that  he  superintend  the  management  of  the  same, 
*  *  *  and.  after  paying  all  expenses  incidental  to  the  running,  maintain- 
ing, and  keeping  said  property  in  good  condition,  the  remiUnder  of  the  reve- 
nuea  derived  from  the  management  of  said  property  I  direct  shall  be  paid  over 
to  my  legal  heii*s.  share  and  share  alike,  with  reminder  after  my  busbamra 
death,  or  the  reUnqulshmenfc  of  said  trust  by  him  for  any  cause  or  reason 
whatever,  to  my  legal  heirs. "  The  sixth  clause  bequei^hed  her  furniture  and 
her  paintings  and  pictures  to  her  husband  absolutely.  The  seventh  clause 
appointed  H.  W.  Keller  executor,  and  authorized  him  to  sell  any  of  her  prop- 
erty, and  reinvest  in  any  property  or  enterprise  he  may  deem  lieneBcial  to  her 
legal  heirs.  The  court  held  tl^at,  under  tills  will,  said  6i  shares  of  stock  were 
held  by  H.  W.  Keller,  not  in  liis  own  right,  but  in  trust  for  Mrs.  Keller's  1^1 
heirs,  and  that  the  same  was  not  subject  to  garnishment  as  the  property  of  U.  W. 
Keller.  It  is  claimed  by  appellant,  under  the  facts  stated,  that  H.  W.  Keller 
to(^  under  the  will  as  "legal  heir." 

Under  the  statutes  r^ulating  the  descent  and  distribution  of  an  intestate's 
squrate  estate,  a  husband,  the  wife  leaving  no  clitld,  children,  or  their  de- 
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Bcendantg,  woald  talce  all  of  her  personal  estate  andone-half  of  ^er  realty,  with- 
out remainder  to  any  person;  and,  if  t^e  wif6  leave  neither  fnther,  mother, 
nor  brothers  or  sisters,  or  their  descendants,  then  the  husband  would  be  enti- 
tled to  her  entire  estate.  The  proposition  contended  for  by  the  appellants  is 
that*  by  the  term  "legal  heirs,"  the  husband  talces,  under  the  will,  the  shares 
of  stock  in  controversy,  on  the  ground  that,  as  to  such  property,  the  statute, 
hi  case  of  Intestacy,  malces  the  husband  the  legal  heir.  For  the  purposes  of 
this  case  it  may  be  conceded  that  the  words  "legal  Iieirs,"  nothing  appearing 
to  show  that  they  were  used  in  a  will  in  a  different  sense,  mean  the  person 
on  whom  the  law  casts  title  to  property  owned  by  an  intestate,  and  not  next 
of  kin.  But  can  such  a  meaning  be  given  to  the  words  used  in  the  will  of 
Mrs.  Keller,  when  it  is  considered  in  its  entirety?  We  think  not.  If  the 
meaning  which  the  testatrix  Intended  should  be  given  to  tlie  words  "legal 
heirs'*  can  be  ascertained  from  the  wlU  Itself,  tlien  such  meaning  they  must 
bear,  whether  this  be  their  technical  meaning  or  not;  and,  in  arriving  at  the 
real  intention  of  the  tesbitrix,  we  must  look  to  her  surroundings  at  the  time 
of  her  death,  for  with  reference  to  tliese  she  must  l>e  presumed  to  have  used 
the  language  found  in  the  will.  The  paragraph  in  wliich  she  disposes  of  her 
interest  in  the  homestead  evidences  tliat  she  did  not  include,  within  the  words 
"my  legal  heirs,  "her  husband;  for  tlie  estate  which  shedevises  to  such  heirs  is 
only  a  remainder,  to  be  enjoyed  after  her  husband's  death.  In  the  third  par- 
agraph, by  which  the  parties  concede  that  she  intended  to  dispose  of  the  shares 
OK  stock  in  controversy,  the  bequest  to  her  huslmnd  was  "in  trust  for  my  legal 
heirs,"  who  are  shown  to  have  been  the  persons  intended  to  be  benefited  by 
the  l^^aey;  for  the  net  means  resulting  from  the  operation  of  the  railway  were 
to  be  paid  to  them  by  thti  trustee,  share  and  share  alike,  so  long  as  he  should 
live,  orexecate  the  trust,  with  remainder  to  the  persons  designated  her  "legal 
hetrs**  after  her  husband's  death,  or  such  time  aa  he  should  relinquish  the 
trust.  The  word  "remainder,"  used  in  this  paragraph  of  the  will,  was  evi- 
dently not  used  In  its  technical  sense;  but  its  meaning,  aa  used,  is  obvious. 
The  creation  of  the  trust,  the  husband  being  made  trustee  without  being 

gven  any  benefldal  Interest,  with  specific  directions  that  the  net  means  should 
I  paid  to  person^  who  are  designated  as  the  1^1  heirs  of  the  testatrix  until 
the  happening  of  one  of  two  contemplated  events  should  terminate  the  trust, 
one  of  which  would  occur  at  the  very  moment  the  life  of  her  husband  would 
oense,  while  the  other  might  oocnr  at  any  time,  when  the  intended  beneflo 
dalles  should  take  absolotf^y,  forbid  the  holding  that  the  testatrix  intended 
ber  bnsbuid  shonM  take  as  a  legal  heir.  The  testatrix  throughout  recugn  ized 
tbe  fact  that  more  than  one  person  would  take  under  this,  the  preceding,  and 
serentti  paragraphs  of  the  will,  which  could  not  have  been  had  she  intended 
bim  to  take  as  1^1  heir;  and  the  pei-sons  she  intended  should  take,  during 
tbe  life  at  her  bnsband,  were  to  receive,  and  from  him  as  trustee,  share  and 
shanallke.  The  seventh  paragraph  invests  the  husband  with  a  naked  power, 
to  be  exercised  In  tbe  sale  of  property  belonging  to  the  estate  of  the  testatrix, 
and  in  the  reinTestment  of  tbe  proceed8,'aB  hemaydeem  beneficial  to  ber  legal 
heirs, — a  power  mmeoessaiy  if  it  had  been  her  Intention  to  give  the  property 
to  faira.  when  the  testotrlx  conferred  npon  her  husband  a  right  or  power, 
she  did  80  by  designating  him  as  her  **beloved  husband,  H.  W.  Keller,"  oros 
her  **beloTed  bnsbend;"  and  this  Is  done  In  such  connection  as  clearly  to 
show  that  she  did  not  intend  to  inclode  htm  in  tbe  bequests  made  to  tbe  per- 
sons wlHHn  she  designated  as  her  betn;  tor  some  of  these  bequests  or 
devisee  were  not  to  be  fully  enjoyed  by  the  persons  designated  as  legal  heirs 
enUl  tbe  death  of  ber  husband.  We  oonclude  that  it  was  not  the  intention 
of  tbe  testatflz  to  give  the  shares  in  controversy  to  her  husband,  in  whole  or 
in  part,  but  to  her  relaHvee  by  Mood, — to  her  next  of  Itln. 

Tbe  intention  of  a  testator  "must  be  ascertiUned  from  the  meaning  of  the 
wovds  in  the  Instrument,  and  from  those  wtmis  alone.  But  as  he  may  be 
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suppraed  to  luTa  oMd  language  wtth  nfenooe  to  tbe  dtiwUon  in  which  he 
was  [daoed,  to  the  state  of  hie  temily.  his  propertyi  and  other  droumstanoei 
relating  to  himsM  Individually,  and  to  his  afbUxs*  the  law  admits  extrin^ 
evidence  of  those  facts  and  drcumstanoes,  to  enable  the  oourt  to  discover  the 
meaning  attadied  fay  the  testator  to  Uu  woids  used  in  the  will*  and  to  apf^ 
them  to  the  particutar  facts  in  the  case."  ffunt  v.  frftft«*24Tex.652.  Faiol 
evidenoe,  however,  cannot  be  introduosd  to  contradict,  add  to.  (ht  explain  tin 
contents  of  a  will,  by  proving  declazations  made  by  the  testator  before^  at  the 
time  a&  or  subsequently  to  ue  making  ot  a  will.  Tbe  court  should  have  ez- 
dnded  the  evidenoe  of  declarations  made  by  Mrs.  Kellw*  about  tbe  time  the 
will  was  written,  as  to  the  persona  she  intoned  should  take  under  it  Id.  651. 

Tbe  teatatrix  aiut  H.  W.  Keiisr  were  married  in  the  state  d  Mississippi, 
in  the  year  1866;  and  it  ts  claimed  Uiat  the  stock  in  controversy  was  bought 
wlthmon^.orUieprooeedsotmon^.shethenhBd.  Ko  pnxtf  seems  to  have 
been  offered  as  to  the  laws  In  force  in  the  state  of  Miisisslppi  at  tbe  time  of 
the  marriage;  and  if  we  assume  them  to  have  been  the  same,  in  reference  to 
the  proper!^  rights  of  persons  Uwn  contracting  marriage,  as  the  laws  In  force 
in  this  state,  then  any  property  bought  wiUi  moncgr,  or  ue  prooeeda  ai  money, 
owned  by  Mrs.  Keller  at  tbe  time  of  her  marriage,  was  oar  separate  estate. 
But  the  statute  declares  that  **aU  effects  whiw  the  husband  and  wife  pos- 
sess at  tbe  time  the  marriage  mi^  be  dlsscdved,  shall  be  regarded  as  cmnmon  ef- 
fects or  giUns,  nntess  the  eontnuy  be  satisfisctorily  proved. "  Bev.  St.  art.  2853. 
Tbe  shares  of  stock  in  controversy  were  purchased  during  the  msrriage.  and 
were  possessed  1^  tbe  husband  and  wife  at  the  time  of  her  death;  and  from 
this  it  follows  that  the  burden  of  proving  that  tb^  were  the  separate  pnw- 
erty  of  Mrs.  Keller  rests  upon  the  appellee.  The  evidence  bearing  on  this 
question  is  very  looee  and  unsatisfactory.  There  Is  evidence  tending  to  show 
that  Mrs.  Keller,  at  the  time  of  her  marriue,  may  have  had  something  over 
$3,000.  which  was  Invested  in  a  house  and  furniture  in  the  state  of  Missis- 
sippi that  was  afterwards  sold,  and  the  proceeds  sent  to  Texas,  and  invested 
la  some  property  bere;  but  the  evidence  tends  strongly  to  show  that  the  most 
of  the  proceeds  of  this  property  was  invested  iu  the  homestead  disposed  ot  by 
the  will,  and  therein  recognized  to  be  oommunity  property.  The  homestead 
in  Mississippi  was  shown  to  have  been  sold  for  $3,000,  and  it  Is  stated  that 
this  money  was  sent  to  Dallas,  but  whether  so  immediately  after  the  sale  is  not 
made  to  appear.  This  is  all  the  money  which,  with  any  clearness,  is  shown 
to  have  been  the  separate  estate  of  Mrs.  Keller  and  brought  by  her  into  Texas ; 
yet  we  find  that,  near  the  time  this  money  is  claimed  to  have  reached  Texas, 
her  brother  claims  to  have  had  in  his  bands  seven  or  eight  thousand  dol- 
lars of  her  separate  means,  of  which  he  received  four  thousand  two  hundred 
dollars  from  J.  L.  Harris  &  Co.,  of  New  Orleans.  Whether  the  sum  last 
named  embraced  the  money  received  from  the  sale  of  the  homestead  in  Mis- 
sissippi is  not  made  clearly  to  appear.  In  reference  to  this  matter,  H.  W. 
Keller  testiQed  as  follows:  "She  sold  the  homestead  for  $3,000,  and  the  money 
was  brought  to  Dallas.  I  am  not  sure  whetlier  it  was  all  put  into  Mr.  Doom's 
hands  or  not.  I  used  some  of  the  money  for  her,  buying  and  speculating  in 
cotton,  and  shipping  it  to  New  Orleans.  Tbe  money  went  into  the  hands  of 
J.  L.  Harris  &  Co.,  of  New  Orleans.  Some  of  it  Harris  &  Co.  sent  to  her, 
and  they  sent  some  of  it  to  Mr.  Downs,  here  in  Dallas.  That  was  in  the 
spriug  of  1876.  prior  to  our  coming  to  Texas.  The  money  went  to  Dooms  in 
a  check  from  New  Orleans.  Sometimes  I  would  buy  drafts  from  parties,  and 
send  them  to  New  Orleans,  and  make  a  few  dollars  that  way.  We  had  no 
banking  facilities  then. "  From  this  «vidence  the  inference  is  almost  irre> 
sistible  that  the  money,  in  part  at  least,  which  is  claimed  to  have  been  the 
separate  property  of  Mrs.  Kellei',  was  money  made  in  speculating  in  cotton 
that  may  have  bean  bought  with  her  money.  We  have  seen  that  Dooms  re* 
celved  from  Harris  A  Co.  $1,200.  and  that  firm  seems  to  have  sent  a  furthor 
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aom  to  Mn.  Seller.  Sach  evidence  is  not  suffloient  to  trace  separate  prop- 
«rtgr.  On  the  oontrai7»  it  tends  to  show  that  a  part  of  tloa  money  claimed  to 
have  been  the  separate  property  of  Mrs.  Keller  was  acquired  in  such  way  as 
to  make  It  oommanity  under  the  laws  of  this  state.  The  broad  statemmt  of 
eonduBims  as  to  the  character  of  the  funds,  made  by  H.  W.  Keller,  cannot 
ovenide  the  legal  conclusions  that  arise  from  the  facts  stated  by  bim.  We 
haT«  no  di^wsitiiHi  further  to  comment  upon  the  evidence  in  this  case.  In 
tatih  In  view  of  anothw  trial,  it  would  be  Improper  to  do  so;  but  we  feel  oon- 
rtnined  to  bxM  that  the  evidence  is  not  flaffldant  to  show  that  the  sbsres  of 
stock  in  omtroTersy  were  purchased  with  the  separate  means  of  Mrs.  Keller. 
If  tb^  wer6  not,  they  are  aubjeot  to  sale  for  the  payment  of  her  husband's 
debts,  notwithstanding  her  will. 

The  judgment  will  be  revoned,  and  the  cause  remanded,  that  the  cose  nu^ 
be  more  fully  developed,  and  the  rights  oi  the  parties  more  definitely  shown, 
than  thoy  are  by  the  record  b^ore  us.  It  is  so  ordered. 


Bx  parte  SimDSTROV. 
(Court  ctf  Appeal*  qf  Texas,  1888.) 

COHSTRUnOHAL  LaW— FOUCB  FOWIB— SuiTD^T  IiAWS. 

Pen.  Code  Tex.  art  186,  which  provides  that  ■^any  merchant,  grocer,  or  dealer  in 
wares  or  merohsndise,  or  trader  In  any  bnsinesa  whatsoever,  or  the  proprietor  oS 
any  place  of  public  amoaemenit,  or  tbe  aoeot  or  emplore  of  any  suob  persoBr  who 
shall  sell  or  barter,  or  permit  hit  plaoe  of  business  or  uaoe  at  public  amusement  to 
be  open  for  the  purpose  of  tarafflo  or  pablio  amuswnenl,  on  Sunday,  dull  he  fined, " 
etc.,  Is  oonstltutlonaL 

On  rehearing.  .Aj^eal  from  criminal  district  court  of  Gaiveston  county; 
G.  Cook,  Judge. 

Haheat  corjiu*.  Applicant  was  charged  with  selling  liquor  on  Snnday,  in 
▼itdation  <rf  article  186,  Pen.  Code,  and  sued  out  a  writ  of  haheat  Gorptu, 
The  statement  of  facte  is  in  full  as  follows:  **It  was  proven  that  the  appU- 
-cant  is,  and  was  on  October  3,  1887,  a  licensed  retail  liquor  dealer  in  the  city 
-and  county  of  Galveston,  state  of  Texas,  and,  aa  such,  on  said  day,  the  same 
being  Snnday,  sold  at  retail  a  drink  or  glass  of  whisky,  the  same  l>^ng  an  in- 
toxicating liquor,  to  one  W.  Cusbman,  us  chared  in  the  complaint,  a  copy  of 
which  is  annexed  to  the  application,  and  is  in  evidence.  Said  sale  was  made 
iu  the  morning  before  9  o'clock.  There  is  an  ordinance  of  the  city  of  Gal- 
veston in  force  and  effect  which  Is  aa  follows:  'No.  9.  An  ordinance  provid- 
ing for  the  punishment  of  persons  selling  or  bartering  on  Sunday.  Be  it  or* 
daioed  by  the  dtj  council  of  the  city  of  Galveston;  Swtion  1.  Any  merchant, 
.grooer,  or  dealer  in  wares  and  merchandise,  or  trader  in  any  lawful  business 
whatever,  who  aball  barter  or  sell  on  Sunday,  between  the  hours  (ME  9  o'clock 
A.  H.  and  4  o'clock  p.  m.,  shall  be  fined  not  less  than  twenty  nor  more  than 
fifty  dollars.  Sec.  2.  The  preceding  section  shall  not  apply  to  the  sale  of  bu- 
rial or  shrouding  material,  drugs,  medicine,  ice,  milk,  newspapers,  and  the 
sending  of  telegraph  messages.*  *  *  *  It  was  further  proved  that  a  large 
proportion  of  the  merchHnta  of  the  city  of  Galveston,  as  wcdl  as  other  dealers 
■and  other  traders,  are  Jews,  and  of  the  Jewish  religion  or  faith,  which  re- 
quires the  observance  of  Saturday  as  a  d^  of  rest  and  cessation  from  labor 
and  bosiness,  Just  as  the  Christian  religion  requires  a  like  observance  of  Sun- 
^y  as  the  Sabbath,  or  day  of  rest.  Tbe  obarter  of  the  fAty  of  Galveston  was 
also  considered  in  evidence.  It  was  also  proven  that  there  has  never  been  a 
local  option  election  held  in  the  city  or  county  of  Galveston,  or  any  precinct 
thereof,  nor  any  vote  of  the  voters  thereof,  for  the  purpose  of  determining 
wfacAbertbe  sale  of  intoxicating  liquor  should  be  prohibited  in  said  city,  county, 
-or  precinct,  under  Uie  local  option  laws.  The  petition  for  habeas  eorput,  and 
its  «Khibits,  the  flat  of  the  Judge,  the  return  of  tbe  (rfBcer,  the  sheclflof  Gal- 
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veaton  coanty,  elsewhere  appearing  in  record*  are  also  agreed  to  be  taken  as 
a  part  of  this  statement  withoat  being  copied  thernn."  Atb&e  hearing,  the 
applicant  was  remanded,  and  from  the  judgment  he  appealed.  The  judgment 
being  affirmed,  the  court  rendering  an  oral  opinion,  this  motion  for  rehear- 
ing was  made.  Article  186,  Pen.  Code,  and  the  articles  preceding  and  fol* 
lowing  it,  are  as  follows:  "Art.  183.  Any  person  who  shall  hereafter  labor* 
or  compel,  force,  or  oblige  his  empl^^es,  worltmen,  or  apprenUees  to  labor, 
on  Sund^,  or  any  praaon  who  shall  hereafter  liunt  game  of  any  kind  wbat- 
^  soever  on  Sundi^  within  one-balf  mile  of  any  church,  school-hcnua,  or  private 
residence,  shall  be  fined  not  Ion  than  ten  nor  more  than  fifty  dollars.  Art. 
184.  The  preceding  article  shall  not  apply  to  household  duties,  works  of  ne- 
cessity or  charity;  nor  to  necessary  work  on  farms  or  plantations  In  order  to 
prevent  the  loss  of  any  crop;  nor  to  the  running  of  steam-boats  or  other  water- 
crafts,  rail  ears,  wagon  trains,  common  carriers;  nor  to  ttw  delivery  ct  goods 
by  them,  or  the  receiving  or  storing  of  said  goods  by  ttie  parties,  or  tiidr  agents, 
to  whom  said  goods  are  delivered;  nor  to  stages  carrying  the  United  States 
mail  or  paasengras;  nor  to  foundries,  sugar-mills,  or  hinders  who  have  a  herd 
of  stock  actually  gathered  and  under  hwd;  nor  to  persons  traveling;  nor  to 
ferrymen,  or  keepers  of  tdll-bridges,  keepers  of  hotels,  boarding-houses,  and 
restaurants,  and  their  servants ;  nor  to  keepers  of  livery  stables  and  their  serv- 
ants; nor  to  any  person  who  conscientiously  believes  that  the  seventh  or  any 
other  day  of  the  week  ought  to  be  observed  as  the  Sabbath,  and  who  adiua^ly 
refrains  from  business  and  labor  on  that  day  for  religious  reasons.  Art.  185. 
Any  person  who  shall  run  or  he  engaged  in  running  any  horse-race,  or  who 
shall  permit  or  allow  the  use  of  any  nine  or  ten  pin  alley,  or  who  shall  be  en- 
gaged in  match-shooting,  or  any  species  of  gaming  for  money  or  other  consid- 
eration, within  the  limits  of  any  city  or  town  on  Sunday,  shall  be  fined  not 
less  than  twenty  nor  more  than  fifty  dollars.  Art.  186.  Any  merchant,  grocer, 
or  dealer  in  wares  or  merchandise,  or  trader  in  any  business  whatsoever,  or 
the  proprietor  of  any  place  of  public  amusement,  or  the  agent  or  employe  of 
any  such  person,  who  shall  sell  or  barter,  or  permit  his  place  of  businees  or 
place  of  public  amusement  to  be  open  for  the  pnrp(»e  of  traffic  or  public  amuse- 
ment, on  Sunday,  shall  be  fined  not  less  than  twenty  nor  more  than  fifty  dol- 
lars. The  term  '  place  of  public  amusement '  shall  be  construed  to  mean  cir- 
cuses, theaters,  variety  thetiters,  and  such  other  amusements  as  are  exhibited, 
and  for  which  an  admission  fee  is  charged ;  and  shall  also  include  dances 
disorderly  housm,  low  dives,  and  places  of  like  character,  with  or  witliout  fees 
for  admission.  Art.  186a.  The  preceding  article  shall  not  apply  to  markets 
or  dealers  in  provisions  as  to  sides  of  provisions  made  by  them  before  9  o'clo(& 
A.  u.,  nor  to  the  sale  of  burial  or  shrouding  material,  newspapers,  Ice,  ice- 
cream, milk;  nor  to  the  sending  of  telegraph  or  telephone  messages  at  any 
hour  of  the  day;  nor  to  keepers  of  drug-stores,  hotels,  boarding-houses,  restau- 
rants, livery  stables,  barber  shops,  bath-houses,  or  ice-dealers;  nor  to  tele- 
graph or  telephone  offices.  Art.  187.  The  preceding  article  shall  not  apply  to 
Uie  sale  of  drugs  and  medlelnes  on  Sunday. 

J  3*  B^bif  for  appellant,  dted,  upon  the  question  of  the  oonstituUonality 
of  article  186,  Cooley,  Const.  Urn.  476, 484^,  488-494, 580, 589,  590;  Tied. 
Lim.  Police  Power,  6,  6,  176, 185;  Black,  Const.  Probib.  g  '54;  SxparU  Wmt- 
e/yle2d,  55  Cal.  551 ;  Gordon  v.  Aasoototlon,  12Bu8h,llO;  In  rt  Parrot,!  Fed. 
Uep.  481;  8laughUr^House  Cases,  16  Wall.  97;  Ah  Koto  v.ffvnan,  5  Sawy. 
562;  Strauder  v.  We»t  Virginia,  100  U.  S.  308:  Citj/  vf  Canton  v.  NisU  9  Ohio 
St.  439;  OineinaaU  v.  Riae,  15  Ohio,  225;  Johag  v.  State,  78  Ind.  332; 
parte  Newman,  9  Cal.  502. 

Asst.  Atty.  &en.  Davidson,  for  the  State. 

The  statement  of  facts  brings  this  case  within  the  rules  laid  down  by  this 
court  in  the  case  of  Flood  v.  State,  19  Tex.  App.  584,  and  Bohmif  v.  State, 
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21  Tex.  App.  597,  2  S.  W.  Rep.  886.  The  relator  la  subject  to  the  punish- 
mmt  as  denounced  by  Pen.  Code,  ait.  186,  and  Acta  20th  Leg.  108.  He  doea 
not  oome  within  the  exceptions  set  out  and  enumeruted  in  the  succeeding 
artidee,  186a  and  187.  Article  186a.  Acto  20th  Leg.  108;  Pen.  Code,  art.  187. 
The  statement  of  facts  records  the  fact  that  there  are  In  Galveston  citj  many 
Jews,  who  regard  Saturday  as  the  Sabbath,  but  it  does  not  show  that  the  relator 
Ib  a  Jew,  nor  doea  it  show  that  he  has  a  religious  right  in  selling  whisky  from 
his  saloon  to  Jews  on  Sunday.  He  does  not  assert  that  he  is  a  Saturday  re- 
ligionist, or  that  he  obeerves  Satui-day  as  a  holy  day,  or  a  day  of  sanctified 
rest.  From  an  inspection  of  the  record  it  will  be  seen  that  the  a|q)Hcant  ia 
cbarged'wtth  violating  article  186,  Fen. Code,  and  that  he  does  not  bring  him- 
sdi  within  the  exemptions  and  exceptions  of  articles  186a  and  187.  By  prov- 
ing that  Jewish  citizens  inhabit  the  city  of  Galveston,  it  is  inferred  that  ap- 
pellant's idea  is  that  the  exception  in  article  184  of  the  Code,  with  reference 
to  parties  who  observe  Saturday  religiously,  is  to  be  ingrafted  upon  said  arti- 
cles 186,  186a,  and  187.  JBy  the  terms  of  said  article  184,  it  is  seen  that  it 
applies  alone  to  article  183,  and  does  not  extend  beyond  that  article  with  its 
exceptions.  The  idea  of  theology  and  religion  and  religious  observance  doea 
not  enter  Into  article  186,  as  it  doea  into  articles  183  and  184.  It  ia  strictly  & 
police  r^ulation,  and  reaches  no  further.  He  also  sends  up  the  copy  of  an 
ordinance  of  the  city  of  Galveston  prohibiting  sales,  etc,  by  merchants  on 
Sunday,  limiting  the  hours  from  9  a.  u.  till  4  p.  u.,  and  that  between  those 
hours  no  sale  can  take  place.  The  charter  of  Galveston  is  not  sent,  up,  and 
its  power  to  pass  such  an  order,  contravening  the  statute,  is  not  shown.  What 
power  said  city  has  to  pass  a  valid  ordinance  of  this  character  is  not  made  to 
appear,  and  this  court  cannot  know  judicially.  The  said  ordinance  is  In  dero- 
gation of  our  laws;  and,  if  the  charter  gives  the  city  council  the  authority  to 
pass  same,  it  should  be  made  to  appear.  Adjudicated  cases  show  that  such 
power  does  not  exist  under  our  Kevised  Statutes.  Flood's  Case,  19  Tex. 
App.  584;  Bohmy'8  Case,  21  Tex.  App.  597,  2  S.  W.  Rep.  886.  If  the  writ 
ia  intended  aa  a  thrust  at  the  constitutionality  of  the  law.  than  it  is  answered 
that  such  argument  is  fallacious,  and  is  in  the  face  of  the  books  and  tiie  de- 
cisions. Such  laws  are  constitutional,  and  clearly  within  the  poHce  power  of 
the  legislature  to  pass.  This  matter  is  too  long  and  too  well  settled  to  doubt 
now.  or  be  called  in  question,  or  to  need  author!^  to  support  it.  On  the 
whole  subject,  see  the  following  authorities :  Potter's  Dwar.  St.  444, 450-462 ; 
Cooley.  Const. Lim.  476-478,  688-594,  713,  715,  719;  Tied.  Lira,  Police  Power, 
1-9.  175,  178,  612;  BoTU  v.  State,  3  Tex.  App.  683;  Albrecht  v.  State,  8  Tex. 
App.  313;  Babel  v.  Houston,  29  Tex.  343;  The  8unday-Lata  Cases,  30  Tex. 
627;  Sx  parte  Andretos,  18  Cal.  679;  parte  Burke,  59tlaL  6;  Ex  parte 
Koser,  60  Cai.  177;  Thorpe  v.  Railroad  Co.,  27  Vt  140;  Btate  't.  Noyes,  47 
Me.  189;  Lake  View  v.  Cemetery  Co.,  70  111.  192;  Specht  v.  Com.,  8  Pa.  St. 
312;  StaU  v.  Amha,  20  Ifo.  214;  Com.  v.  Bextra,  143  Mass.  28-32,  8  K.  E. 
Bep.  756;  VogletKmg  v.  BtaU,  9  Ind.  112;  Shaver  v.  State,  10  Ark.  259; 
Bloam  V.  Richards,  2  Ohio  St.  887;  Lindenmuller  v.  People,  33  Barb.  548. 

WiLxaov,  J.  Sundstrom,  the  applicant,  being  held  in  custody  by  the  sher- 
iff of  Galveston  county  under  a  warrant  of  arrest  issued  upon  a  comphunt 
charging  him  with  selling  liquor  on  Sunday,  he  being  a  retail  liquor  dealer,  he 
sued  out  a  writ  oihabeas  corpus  before  the  Honorable Gustav  Cook,  judge  of 
the  criminal  district  court.  Upon  the  liearlng  of  said  writ,  Judge  Cook  re- 
manded the  fQ)plicant  to  the  custody  of  the  said  sheriff,  and  from  said  judg- 
ment applicant  appealed  to  this  court.  At  the  last  term  of  this  court  at  Tyler, 
said  judgment  was  affirm ed.  Applicant,  by  his  counsel,  filed  a  motion  for  re- 
bearing,  aecompanied  by  an  able  and  elaborate  brief  and  argument,  assailing 
the  constitutionality  of  the  law  under  which  the  applicant  was  being  prose- 
cuted, to-wit,  article  186,  Pen.  Code.   This  motion  was  taken  un^er  adv^e- 
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meot,  and  transferred  to  this  branch  of  the  court,  in  order  that  the  questions 
I«eseiited  might  be  thoroughly  examined  into,  and  that  the  assistant  attorner 

gneral  might  have  the  opportunity  of  replying  to  the  brief  and  argument  of 
e  counsel  for  applicant.  The  assistant  attorney  general  has  filed  a  brief 
and*  argument  in  which  he  has  fully,  and,  to  our  minds,  satisfactorily  and 
Cfmcluslrely,  answered  the  propositions  and  arguments  advanced  by  counsel 
for  the  applicant.  He  has  cited  and  reviewed  the  decisions  bearing  upon  the 
questions,  and  we  find,  upon  examination,  that  his  conclusions  are  fully  sup- 
ported by  the  authorities.  It  would  be  a  useless  consumption  of  time  on  our 
part  to  enter  upon  a  discussion  of  the  questions  involved,  which  discussion 
would  be  necessarily  lengthy,  when  they  have  been  so  ably  and  exhaustively 
discussed  by  the  assistant  attorney  general.  We  shall  therefore  content  our- 
selves by  referring  to  and  adopting  hia  brief  as  oar  opinion  in  this  case.  The 
motioD  for  rehearing  is  overruled. 


OOOBTS— JuBIBDtCnOM  TO  DiOBBI  SaLB  OF  LaHDS  IN  AyOTHKR  StaTS. 

In  a  mit  brooCht  in  Kew  York,  where  defendant  resided,  for  specific  perform&nce 
of  a  ooDtract  to  convey  land  in  Texas,  a  Judgment  was  renderea  reiiuint^  defend- 
ant to  eroeate  adeed  aooordln^  to  the  oentnu)t,aod,  Indetsnlt  tbenof,  to  par  pUn- 
tifl  a  certain  sum  of  money,  or  the  value  of  the  land.  Afterwards  defendant  was 
adjudged  insane,  and  bis  committee  was  decreed  by  the  oourt  to  convey  the  land 
In  oaestion  to  plaintiff.  Held,  tiutt  a  deed  executed  in  pursuance  of  such  decree  is 
incAectnal  to  pass  title  to  the  land,  the  court  of  one  state  not  having  power  to 
compel  a  s^  of  land  la  another  state  to  be  made  by  one  in  a  fiduciary  ospactty. 

Gommisaioaera*  decision.  Appeal  from  district  court,  Montague  couutr. 
l>avi$  A  Bamettt  £or  appellimt.  8Uphm»t  Mattock  A  Herbert,  for  appeU 

Maltbib,  J.  This  suit  was  brought  on  the  5th  day  of  June,  1884,  by  the 
appellees,  James  Hand  and  others,  the  only  heirs  of  Jacob  S.  Hand*  against  the 
appellant,  J.  S.  Morris,  to  recover  a  tract  of  land  In  Montague  county  patented 
to  the  heirs  of  John  J.  Hand.  The  evidence  puts  the  title  to  the  land  in  ap- 
pellees unless  their  claim  Is  defeated  in  whole  or  in  part  by  other  facts  proven 
on  the  trial.  The  land  was  patented  September  6. 1855,  by  virtue  of  a  certif- 
icate issued  to  the  heirs  of  John  J.  Hand,  on  account  of  services  rendered  by 
said  Hand  In  the  Texas  revolution.  John  J.  Hand  was  massacred  at  Goliad, 
leaving  Jacob  S-  Hand  his  only  heir  at  law.  Appellees  derive  their  title  as 
heirs  at  law  of  Jacob  S.  Hand.  It  was  shown  that  on  the  17th  day  of  May, 
1854,  Jacob  S.  Hand  entered  into  a  written  contract  with  Leander  Fox  by 
which  Hand  agreed  to  give  Fox  one-h»lf  of  all  the  lands  to  which  he  was  en- 
titled in  Texas  as  the  heir  of  his  son  John  J.  Hand,  in  consideration  that  Fox 
should  recover  the  same  from  J.  C.  Cordova  and  11.  K.  Hoyal,  obligating  him- 
self to  convey  to  Fox  one-half  of  the  land,  and  acknowledging  that  Fox  was  the 
owner  of  one-half  of  such  land,  and  that  he  (Hand)  had  no  claim  or  title  to 
such  half.  It  appears  that  both  Fox  and  Hand  were  residents  of  Montgom- 
ery county,  in  the  state  of  New  York,  and  that  they  continued  to  reside  there 
until  the  death  of  Hand,  which  occurred  in  the  year  1860.  Appellant  intro- 
duced in  evidence  a  transcript  of  the  proceeding  of  the  supreme  court  of 
Montgomery  cotinty,  N.  Y.,  in  the  matter  of  Lewis  G.  Brown,  committee 
of  Jacob  S.  Hand,  which  showed  ttiat  on  7tfa  day  of  April,  1859,  Hand  was 
adjudged  a  lunatic,  and  that  Brown  was  appointed  committee  of  bis  estate. 
It  also  contained  the  petition  of  Brown  as  such  committee,  filed  in  the  su- 
preme court  of  Montgomery  county  on  January  28,  1860,  showing  that,  dur- 
ing the  year  1857,  Leander  Fox  commenced  in  said  supreme  court  against  Ja- 
cob S.Haudasult  for  tbespeciScpeiformanceof  the  above  contract  of  May  17, 
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1854,  and  that,  afterwards,  on  17th  day  of  Kovember,  1858,  Judgment  was 
rendered  requiring  Jacob  S.  Hand  within  20  days  thereafter  to  execute  to 
Leander  Fox  a  deed  to  oue-lialf  of  all  the  lande  in  Texas  to  which  he,  Jacob 
S.  Hand,  was  entitled  as  heir  of  John  J.  Hand,  and,  in  default  thereof,  that 
Jacob  S.  Hand  pay  to  Fox  the  sum  of  $2,500  as  the  value  of  the  lands;  that 
Hand  &Ued  to  comply  with  the  decree,  and  that  judgment  was  rendered 
against  him  for  S2,855.^,  as  the  value  of  the  land  and  costs  and  damages, 
which  judgment  was  a  lien  on  all  of  the  real  estate  of  Hand  situated  in  Mont- 
gomery county.  The  petition  farther  lepreaented  that  Brown,  as  committee, 
had  obtained  a  stay  of  the  judgment,  with  leave  to  file  an  answer,  but,  not  be- 
lieving that  he  would  be  able  to  successfully  defend  the  suit,  he  had  entered 
into  an  agreement  with  Fox  to  compromise  it*  Fox  to  take  the  whole  of  the 
Texas  laius  in  satiafacUon  oot  the  jt^gment;  wad  asked  that  such  compromise 
be  approved  by  the  court  as  beneficial  to  Uie  estate.  The  court,  after  tak- 
ing proof,  adjudged  that  it  would  be  beneficial  to  the  estate  of  Jacob  S.  Hand 
that  the  compromise  be  made,  and  ordered  that  Lewis  C.  Brown,  as  commit- 
tee,  make  adeed  to  the  land  to  Leander  Fox.  The  compromise  was  approved 
Ifaicfa  27, 1860,  and  n  deed  made  in  pursuance  thereof  on  lOtti  of  A.pril  there- 
after, which  was  read  in  evidence.  Appellant  proved  that  Fox  conveyed  the 
land  to  E.  W.  Wood  on  22d  of  July,  1878,  and  that  he  was  In  possession, 
daiming  under  Wood.  The  irlal  was  before  the  court  without  a  jury,  and  re- 
sulted in  a  judgment  ha  favor  of  appdiees  for  all  of  the  land. 

The  supreme  court  of  Montgomery  county,  K.  T.,  had  jurisdiction  of  the 
parties  and  the  snbject-matter  of  the  suit,  and  the  fact  that  It  did  not  have 
the  power  to  enforce  its  decree  against  the  land  In  Texas  constitutes  no  ob- 
jectum  to  the  right  to  entertain  the  suit.  1  Story,  £q.  Jur.  780,  731.  g  744; 
Wat.  Spec.  Ferf.  65.  The  court  being  one  of  general  jurisdiction,  the  pre- 
aumpUon  is  tluit  U  had  the  right  to  render  an  alternative  judgment  against  Ja^ 
cob  S.  Hand,  and  make  It  final  against  him  personally  for  dollars  and  cents 
imon  his  faUnre  to  comply  with  its  decree  ordering  him  to  convey  one-half  of 
his  Texas  lands  to  Leander  Fox.  But  It  is  settled  without  conflict  of  author, 
tty  that  courts  of  tme  state  or  country  have  no  authorify  under  any  clrcum- 
staaoes  to  divest  ttie  tiUe  to  real  estate  situated  In  a  foreign  state  or  country, 
or  to  direct  Uie  sale  &t  such  land  to  he  made  by  any  one  occupying  a  fiduciary 
capaci^;  the  extent  of  the  power  In  such  cases  bdng  to  decree  that  the  per- 
son invested  with  the  title  make  conv^ance  of  it.  which  may  be  enforced  by 
personal  process  against  the  owner.  But  the  decree  is  not  effectual  unless  the 
owner  of  the  land  in  person  executes  a  conveyance  to  it.  Moseby  v.  Burrow, 
52  Tex.  404;  Pagchal  v.  Acklin,  27  Tex.  175;  Watts  v.  Waddle,  6  Fet.  400; 
Booth  V.  Clark,  17  How.  322;  Watkins  v.  Holman,  16  Fet.  25;  Page  v.  Mc- 
Kee,  3  Bush,  135;  Whart.  Confl.  Laws,  §§  278.  288.  It  fallows  that  thedeed 
from  Lewis  C.  Brown,  committee  of  the  estate  of  Jacob  S.  Hand,  to  Leander 
Fox,  made  by  virtue  of  a  decree  of  the  supreme  court  of  New  York,  was  in- 
effet^ual  to  pass  the  title  to  the  laud  in  controversy.  But  iqtpellant  was  la 
possession  under  a  contract  from  Jacob  S.  Hand  to  convey  one-half  of  bis 
Texas  lands  to  Leander  Fox  when  recovered  by  him ;  also  acknowledging  that 
he  had  no  claim,  right,  or  title  to  one-half  of  any  of  the  lands  so  recovered  by 
Fox;  and  we  think  that  possession  under  this  contract  by  a  vendee  of  Fox, 
after  the  lapse  of  SO  years,  would  raise  the  presumption  that  its  conditions 
had  been  fulfilled.  However  this  maybe,  the  supreme  court  of  New  York,  in 
rendering  judgment  against  Jacob  S.  Hand  for  failing  to  comply  with  his 
contract  to  convey  one-half  of  the  land  to  Leander  Fox,  must  necessarily  have 
determined  that  Fox  had  complied  with  his  part  of  the  contract.  Under  the 
facts  of  this  case  it  would  be  inequitable  for  appellees  to  recover  all  of  the 
land,  and  we  are  of  opinion  that  tiie  judgment  should  be  reversed,  and  here 
rendered  giving  to  appellant  one-half  of  the  land,  and  to  appellees  the  other 
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Statton,  G.  J.  The  report  of  the  commiuioa  of  ^peals  examined,  their 
opinion  adopted*  and  the  judgment  reversed  and  rendered  in  aooordanee  with 
Baid  opinion. 


Tebbbu.  t).  State. 
(Supreme  Court  of  Tennessee.  Hay  1, 1888.) 

1.  Mayhem— What  Cosstitctm— Iwt»nt. 

A  speoiflo  intent  to  malm  U  not  neceesary  to  conviction  nnder  Code  Tenn.  {  SS(7« 
providing  that  a  person  who  unlawfuUv  and  maliciously  disOgures  or  maims  aor 
otlier  shall  be,  on  conviction,  imprisoned,  etc 

d.  Bamb— Probecotion  roa— Weioht  usd  SurFiciKsoT  OF  Etjdbnob. 

The  testimony  of  the  prosecutor,  corroborated  by  several  witnesses,  showed  that 
defendant  made  a  violent  and  unprovoked  assanlt  on  the  formw,  thereby  aevereW 
injuring  him.  Defendant's  unsupported  testimony  want  to  show  provocation  ana 
apprehension  of  danger  from  the  prosecutor  when  the  assault  was  made.  Meld, 
that  the  evidence  is  sufBcient  to  support  a  verdict  of  guilty. 

TcRNST,  C.  J.,  and  Snodohass,  J.,  dissenting. 

£rror  to  circuit  court.  Weakly  county;  W.  H.  Swiooart,  Judge. 

C,  M.  Btoing,  for  plaintiff  in  error.   The  Attorn^  Bemralf  tor  the  State. 

Caldwell.  J.  The  plaintiff  in  error,  Ned  Terrell,  stands  convicted  of  the 
crime  of  mayhem,  and  is  under  sentence  of  two  jears'  confinement  in  the 
penitentiary.  Tlie  indictment  charges  him  with  having  unlawfully,  feloni- 
ouslj',  willfully,  and  maliciously  made  an  assault  upon  the  prosecutor,  James 
Wilson,  and  struck  bira  in  one  eye  with  a  stone,  or  some  other  hard  substance, 
whereby  the  eye  was  put  out,  and  the  prosecutor  was  maimed  and  disfigured. 
It  is  shown  in  the  proof,  and  admltt»l  by  the  prisoner,  that  lie  struck  the 
prosecutor  in  one  eye  with  "a  half  Of  a  brick,"  and  that  the  prosecutor  was 
thereby  rendered  entirely  blind,  having  previously  loist  ths  other  eye.  On 
the  trial  of  the  case  his  honor,  the  circuit  judge,  quoted  to  the  Jury  the  stat- 
ute under  which  the  prisoner  is  presented,  and  then  charged  them  further, 
and  among  other  things,  that  "in  order  to  convict  the  defendant  in  this  case, 
it  must  be  sliown  by  the  proof  that  he  did  put  out  the  eye  of  the  prosecutor, 
as  alleged  in  the  indictment,  by  willfully  and  maliciously  striking  him  in  the 
eye  with  the  brick  or  other  hard  substance;  and  that  it  was  done  unlawfully, 
— that  is,  without  lawful  excuse,  *  *  *"  and  that  if  be  did  this  "from 
feelings  of  malice  toward  the  prosecutor  *  *  *  he  would  be  guilty  as 
charged."  The  prisoner's  counsel  requested  the  court  to  instruct  the  Jury,  in 
addition,  that  unless  "the  defendant  aid  of  his  malice  aforethought  inflict  the 
blow,  with  purpose  or  intent  to  put  out  the  eye,  or  tnfilct  some  other  mayhem 
on  the  prosecutor,  then  the  defendant  would  not  be  guilty  of  mayhem.  Xhls 
request  was  refused     the  court,  and  that  refusal  \a  assigned  as  error. 

Upon  this  action  arises  the  inquiry,  is  a  specific  intent  to  maim  a  necessary 
element  of  the  crime  of  mayhem  ?  This  precise  question  never  having  been 
decided  in  this  state,  its  solution  can  be  best  arrived  at  by  a  brief  review  ot 
some  of  the  authorities  and  statutes  upon  the  general  subject.  "Mayhem,  at 
common  law,"  says  Mr.  East,  "is  such  a  bodily  hurt  as  renders  a  man  less 
able,  in  lighting,  to  defend  himself  or  annoy  his  adversary;  but  if  the  injury 
be  such  as  disfigures  him  only,  without  diminishing  his  corporal  abilities,  it 
does  not  fftll  within  the  crime  of  mayhem."  1  Whart.  Grim.  Law,  (8th  £d.) 
6  581.  Anctentiy  the  judgment  ai^inst  the  offender  was  that  he  should  suN 
fer  loss  of  the  same  member  of  which  he  had  deprived  his  victim.  Id.  §  583. 
Or.  as  elsewhere  more  briefly  expressed,  "the  judgment  was  membmm  pro 
memhro. "  1  Uuss.  Grimes,  719.  "If  thecomplaint  be  made  against  a  woman 
who  has  deprived  a  man  of  his  members,  she  shall  have  judgment  to  lose  a 
hand,  being  the  member  wherewith  she  committed  the  offense."  1  Britt.; 
cited  in  note  3.  g  851,  2  Bish.  Grim.  Proc  Another  writer  defines  the  offense 
tiius:  "This  maibeming  is  a  dismembering  of  a  man,  or  taking  away  some 
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member,  or  part  ot  his  bodle.  or  the  nee  thereof;  as  when  a  wonnd,  blow  or 
hurt  is  glren,  or  done  by  one  person  or  more  to  another  person,  whereby  he  la 
the  lease  able  to  defend  himself  in  time  of  warre,  or  get  his  living  In  time  of 
peace. "  Fulton,  in  note  2,  g  1001.  2  Blah.  Crim.  Luv,  (7th  Ed.)  That  a  ape- 
dfic  Intent  to  oommft  mayhem  upon  the  peraon  dismembered  waa  not  necea- 
BBzy  to  constitute  the  offense  of  mayhem,  at  the  time  he  wrote,  is  very  forci- 
bly illustrated  1ft  an  example  given  by  the  author  last  quoted.  He  says:  "If 
A.  doe  sMke  at  B.,  and  the  weapon  wherewith  he  strlketh,  breaking  or  falling 
out  of  his  hand  by  force  of  the  blow,  doth  put  out  the  eyes  of  D.,  this  shall  be 
adjudged  a  maihem.for  that  A.  hath  an  intention  at  first  to  doe  aome  hnrt  in 
Btriking  at  B."  Id.  Mr.  Boscoe,  under  the  title,  "Proof  of  the  Intent  to 
maim,  dlaQgnre,  or  disable,"  defines  mayhem,  and  then  aaya:  "Ifbough  the 
primary  intent  of  the  offender  be  of  a  higher  or  more  atrocloaa  nature,  viz.,  to 
murder,  and  in  that  attempt  he  does  not  kill,  but  only  mtdms,  the  party,  it  Is 
an  offense  within  the  fourth  section  of  the  recent  atatnte;  for  it  is  a  known 
rule  of  law  that  if  a  man  Intend  to  commit  one  kind  of  felony,  and  in  the  pros- 
ecution of  Uiat  commit  another,  the  law  will  connect  hia  felonioua  intentlona 
with  ttie  felony  actually  committed,  though  different  in  species  from  that  he 
originally  Intended.  1  East,  F.  C.  400."  Boac.  Grim.  Ev.  783.  The  same 
ruleof eTidenoewaBSppUedinacaae**decidedapontheCorentryactp  «  *  « 
which,  like  the  9  Geo.  lY.  and  the  recent  act,  contained  the  worda  ■  with  In- 
tent to  maim  or  disfigure.'  "  Id.  The  eariier  American  statutes  were  based 
more  or  less  npon  the  Coventry  act.  "It  Is  22  ft  23  Car.  H,  c.  1,  (A.  D.  1670.) " 
and  enacts  "that  if  any  person  or  persons  shall,  on  purpose  and  of  malice 
aforethought,  by  lying  in  wait,  unlawfully  cut  out  or  diaable  the  tongue,  put 
out  an  eye,  *  *  *  of  any  subject;  with  Intention  in  so  doing  to  maim  or 
disfigure  him,  *  *  *  that  peraon  or  peraona  so  offending  *  *  •  Bhall 
be  declared  to  be  felons,  and  suffer  death  as  In  cases  of  felony,  without  ben- 
efit of  clergy."  2  Btsh.  Grim.  Law,  §^1003.  The  Xorth  Carolina  act,  passed 
In  1754,  is  as  follows:  "That  if  any  person  or  persons.  *  *  *  on  pur- 
pose,sbaIl  unlawfully  cut  out  or  disable  the  tongue,  put  out  an  eye,  *  *  * 
of  any  subject  of  his  majesty,  in  so  doing  to  maim  or  disfigure,  *  *  « 
the  person  or  persons  so  offending  •  •  •  shall  be,  and  are  hereby,  de- 
clared to  be  felons,  and  shall  suffer  as  in  cases  of  felony.  •  *  Act  of 
1754,  c.  IS.  Scott's  Laws  Tenn.  p.  88.  This  act  fs  substantially  the  same  In 
legal  meaning  as  the  Ck>ventTy  act,  and  differs  from  it  in  language  only  by  the 
omisaion  of  the  phrases  "of  malice  aforethought."  "by  lying  in  wait,"  "with 
intention,"  and  "without  benefit  ofclei^."  The  l^slature  of  Tennessee 
in  1801  p^sed  a  law  identical  In  language  with  the  North  Carolina  act  of  1754, 
except  that  from  the  first  line  it  omitted  the  words  "on  purpose,"  and  in  a 
provlao  gave  the  offender  the  benefit  of  clergy,  and  the  injured  party  an  ac- 
tion for  damages.  Acts  IBOl.  c.  22,  8  7,  (Scott's  Laws  Tenn.  p.  710.)  Six 
yean  later,  the  general  assembly  of  this  state  enacted  another  law  with  re- 
spect to  the  offense  of  mayhem,  in  which  the  terms  of  the  Coventry  act,  In  the 
description  of  the  offense,  were  adopted  almost  literally,  but  the  grade  of  the 
crime,  and  the  punishment  therefor,  were  greatly  diminished.  Ttiat  act  was 
in  these  words:  "That  whosoever  shall,  on  purpose  and  of  malice  aforethonght, 
by  lying  In  wait,  unlawfully  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit 
the  nose,  ear,  or  lip,  or  cut  off  or  disable  any  limb  or  member,  with  Intention 
of  BO  doing  to  maim  or  disfigure  any  person,  *  «  *  ghat],  on  conviction, 
be  fined  In  a  sum  not  exceeding  650,  and  be  Imprisoned  not  exceeding  three 
months,  for  the  first  offense,  and  for  the  second  offense  snch  peraon  shall  be 
fined  and  imprisoned  in  manner  aforesaid,  and  shall  be  disqualified  to  hold 
any  office  of  honor,  profit,  or  trust,  either  civil  or  military,  under  the  author- 
ity of  this  state."  Actsl807,c.73.g  13,  (Scott's  Laws  Tenn.  p.  1068.)  Upon 
the  same  and  other  subject,  it  was  enacted  in  section  55,  c.  23,  Acta  1829,  that 
"No  pmon  shall  onlawfallyand  nudidouBly  cut  off  the  tongne  or  disable  the 

Digiiized  by  Google 


214 


BOUTHWEBTEBH  BBPOKTBB. 


[Tenn. 


tongue,  of  anotbet  by  clipping,  biting,  or  wounding.  Ko  person  sball  unlaw- 
fully and  maliciously  put  out  an  eye,  slit,  cut  off,  or  bite  ofE  the  nose,  ear  or 
lips  of  another,  or  any  part  of  either  of  them,  whereby  any  person  shall  be 
maimed  or  disfigured.  Ko  person  shall  unlawfully  and  maliciously  cut  off  or 
disable  the  hand,  arm,  leg,  or  foot  of  another,  or  any  part  of  eiUier  of  them, 
whereby  the  person  so  inj  ured  shall  loose  the  proper  use  of  any  of  ^ose  mem- 
bers. ITo  p«wn  shfdl  unlawfully  and  maliciously  shoot  or  stab  another.  Xo 
person  shtul  unlawfully  and  maUdously,  by  cutting  or  otherwise,  cut  off  or 
disable  the  organs  of  generation  of  anotiier,  or  any  part  thereof.  IVlioeTer 
shall  commit  any  of  the  offenses  mentioned  in  this  section  shall  undergo  con- 
finement in  said  jail  and  penitentiary  house  for  a  period  not  lees  than  two, 
nor  more  tiian  ten,  years:  proviso,  if  any  of  said  offenses  shall  be  done  in  self- 
defense,  dr  without  malice  aforethought  the  person  charged  shall  be  excused 
from  the  operation  of  this  section."  Car.  ft  Laws,  p.  325.  Persons  who 
"in  personal  combat  bite  off  the  finger  or  thumb"*  of  their  adversaries  were 
exempted  from  the  operation  of  this  statute  by  section  1,  o.  84,  Acta  1831,  (Id. 
p.  328.)  This  fifty-fifth  section  of  the  act  of  1829  is  the  law  of  this  state  at  this 
time,  and  upon  its  construction  depends  the  question  before  us.  On  being 
carried  into  the  Code  of  1859  it  was  uianged  in  form  and  arrangement  merely, 
by  being  subdivided  according  to  subjects,  viz.:  Mayhem,  (section  4606.) 
inalicious  shooting  and  stabbing,  (section  4608.)  and  defense— the  proviso— 
(section  4609.)  The  amendment  by  the  act  of  1831  was  made  section  4607, 
as  exceptions  to  the  section  preceding  it.  In  the  new  Code  (by  Mill  ft  Y.) 
these  are  sections  5S57,  5358,  5359,  5^.  A  marked  change  from  the  lan- 
guage of  the  former  acts  is  readily  observed  in  this  act  of  1829,  and  the  change 
is  not  only  noticeable  in  the  fonu  of  expression,  but  it  is  materiiil  as  affecting 
the  meaning  intended  to  be  conveyed.  The  former  acts,  after  describing  the 
injuries,  followed  the  description  with  the  pregnant  phrase,  "with  intention 
of  so  doing  to  maim  or  disfigure"  or  "in  so  doing  to  maim  oi  disfigure," 
thereby  indicating,  it  may  be  said  with  great  plausibility,  that  an  element  of 
the  offense  should  be  a  specific  purpose  or  intention  in  the  mind  of  the  offender 
to  maim  or  disfigure  his  victim,  and  not  to  inflict  some  other  injury  upon  him. 
These  phrases  are  entirety  omitted  from  the  act  of  1829,  and  no  words  of  the 
same  or  of  similar  import  are  substituted  for  them.  The  omission  is  an  im- 
portant one,  and  miist  have  been  made  advisedly.  The  failure  to  include  in 
the  act  words  so  usual  in  former  acts  could  hardly  have  been  the  result  of  mis- 
take or  oversight,  but  the  inference  is  fair  that  the  omission  was  deliberately 
made  for  the  very  purpose  of  excluding  the  idea  that  a  person  who  puts  out 
the  eye,  or  cuts  off  ti.e  tongue  of  another,  or  otherwise  malms  or  disfigures 
him,  in  any  of  the  f oruis  stated,  may  be  excluded  from  the  penalty  of  the  stat- 
ute, laecause  it  may  not  be  shown  that  he  intended  to  inflict  the  particular  in- 
jury charged  and  proven,  instead  of  a  different  one.  Whether  oi  not  the  omis- 
sion was  in  fact  the  result  of  a  desire  to  exclude  the  idea  mentioned,  the  eighty- 
second  section  repealed  all  existing  laws  within  the  purview  of  the  act,  and,  if 
there  had  been  no  express  repeal,  the  omission  itself  would  have  operated  as 
a  clear  repeal  by  Implication,  {T?ie  Druggist  Cases,  1  Pickle,  450, 3  8.  W.  Uep. 
490;  Poe  v.  State,  1  Fickle,  495,  3  S.  W.  Bep.  658;  U.  S.  v.  Tynm,  11  Wall. 
88;)  and  in  either  case  the  act  must  necessarily  stand  upon  its  own  terms, 
which  manifestly  do  not  call  for  or  authorize  an  interpretation  that  would  in- 
clude such  an  idea. 

The  words  characterizing  tlie  forbidden  acts  are  "unlawfully  and  miill- 
ciously."  They  are  used  alike  with  reepect  to  every  offense  mentioned  in  the 
section,  and  must  be  given  the  same  aigniflcance  as  applied  to  each  of  them. 
They  mean  the  same  thing  when  applied  to  mayhem  that  they  do  when  applied 
to  malicious  shooting  or  slabbing.  "Unlawfully"  always  means  without  legal 
justification;  but  "maliciously"  has  different  meauinfp,  which  it  is  not  im- 
portant now  lo  give  in  detail.  Its  signification  as  used  in  the  fifty-fifth  aeo- 
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tion  of  the  act  of  1829  is  well  stated  and  illustrated  in  Wright  v.  8taU,9 
Yerg.  343,  344,  Wright  was  indicted  and  convicted  for  malif^ons  stabbing 
under  that  section,  and  on  appeal  in  error  to  this  court  it  was  insisted,  in  h& 
behalf,  that  the  proof  did  not  show  that  degree  of  malice  necessary  to  consti- 
tute the  offense  charged.  Jndge  Tublet,  delivering  the  opinion  of  the  court, 
said :  **  It  is  true  that  the  statute  requiree  that  this  offense  shall  be  committed 
with  malice  aforethought,  bj  which  is  not  meant  such  malice  as  is  required 
hy  the  third  section  of  the  same  act  to  constitute  the  crime  of  murder  in  the 
first  d^ee,  bat  malice  according  to  its  common  law  aigniflcation,  which  is 
not  confined  to  a  particular  animosity  to  the.  person  injured,  but  extends  to  an 
evil  design  in  general,  a  wicked  and  corrupt  nature,  an  intention  to  do  evil." 
*  *  *  "The  question  then  arises,  is  the  proof  in  this  case  of  a  character 
to  justify  thv  jury  in  having  found  the  existence  of  malice  according  to  the 
definition  given?  We  consider  it  unnecessary  to  go  into  a  minute  investiga- 
tion of  the  testimony  on  this  point.  It  shows  beyond  a  doubt  that  the  prisoner 
stabbed  Lewis  Underwood,  the  prosecutor.  Upon  this  proof  the  law  presumes 
malioe."  With  this  approved  interpolation,  applied,  as  it  must  be,  in  refer- 
ence to  each  of  the  offenses  enumerated,  the  use  of  the  word  "malidously"  in 
the  statutes  is  shown  to  afford  no  justification  for  the  oontoition  that  the 
crime  of  mayhem  can  be  committed  only  when  the  blow  is  stricken  for  the 
purpose  of  inflicting  that  particular  injury  upon  the  sufferer.  The  character 
of  malice  necessary  to  the  crime  of  mayhem  has  in  fact  been  held  by  this  oonrt 
to  be  the  same  as  that  defined  in  the  case  of  malicious  stabbing  just  quoted. 
Werlejf  v.  State,  11  Humph.  175.  Wesley  was  convicted  for  the  castration  of 
his  slave.  In  his  defense  it  was  shown  that  the  slave  was  of  very  lewd  char- 
acter, and  that  his  master's  purpose  was  to  refonn  him.  Upon  the  facts  it 
was  argued  that  the  necessary  malice  was  wanting.  The  decision  was  that 
the  act  was  unlawful,  and,  that  being  so,  malice  would  be  implied  unless  cir- 
Bumstances  of  provocation  be  shown  to  remove  the  legal  presumption.  The 
conviction  was  affirmed.  No  more  do  the  concluding  words,  "whereby  any 
person  shall  be  miUmed  or  disfigured,"  imply  the  necessity  of  a  fixed  design 
toBMim  or  diiflgnre,  M  «D  element  of  the  crime.  Such  an  implication  we  re- 
gard as  annatoral  and  unwarranted  by  anything  appearing  upon  the  face  of 
the  act,  or  any  sound  role  of  interpretation.  It  is  true  those  words  should 
be  oaed  in  the  indictment, — that  an  indictment  without  tbem  is  bad;  and  it  is 
also  true  that  ''maimed"  Is  a  word  of  art,  which  the  law  has  set  apart  for  the 
description  of  this  particular  offense,  and  which  cannot  be  supplied  by  any 
other  word.  Chiek  y.  Btate»  7  Humph.  165.  But  it  by  no  means  follows 
from  all  this  that  mnrbem  can  be  committed  only  when  tliat  specific  crime  is 
in  the  mind  of  ttie  offender.  In  North  Carolina,  in  the  case  of  the  State  v. 
etrkint  1  Ired.  121,  the  defendant  was  indicted  for  that  he  "unlawfully  and 
on  purpose  did  bite  off  the  left  ear  of  one  Janfts  Watson,  *  »  •  with 
intent  to  dlsflgare  the  said  James  Watson.  •  •  *  The  defendant's  counsel 
insisted,  «  •  *  secondly,  that  it  was  necessary  for  the  state  to  prove 
malice  aforethought,  or  preconceived  intention,  and  that  the  act  was  done 
with  an  intent  to  disfigure."  The  defendant  was  found  guilty,  and,  after  an 
Ineileetual  motion  for  a  new  trial,  appealed.  Ruftzn,  0.  J. :  "Both  parts  of 
the  second  ot^eotlon  taken  for  the  prisoner  are  in  opposition  to  the  cases  of 
State  T.SwtfUt  I  Hayw.  (K.  C.)  281,  anAatStatev.  Crawford,  2Dev.425, 
which  establish  that  the  Intent  to  dlsflgare  Is  prima  fade  to  be  inferred  from 
an  act  which  does  tn  fact  disAguie,  un^n  that  presumption  be  repelled  by  ev- 
idence on  the  pait  of  the  aecased  of  a  dUterent  intent,  or  at  least  oi  the  absence 
of  the  intent  mentioned  In  the  statnteb"   1  Arebb.  Orlm.  Fr.  ft  FI.  (8th  Ed. 

Fmnnoy.)  879, 880,  note  1.  We  have  not  had  access  to  those  eases,  or  the 
statute  upon  which  they  were  decided,  hnt  raough  appears  from  Mr.  Fem- 
firoy's  full  note,  just  quoted,  to  clearly  indicate  that  the  North  Carolina  stat- 
ato  requires  a  specific  intent  to  disfigure,  and  Quit  pmat  of  dlaflgarement 
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meets  even  that  reqairemeot  and  puts  the  burden  of  exculpating  bimself  upon 
the  person  cbaiged.  Upon  a  statute  verv  much  like  otir  own,  the  supreme 
court  of  Texas  noeutij  held  ttiat  a  specific  Intent  to  malm  Is  not  necessary  to 
constitute  the  crime  of  mayhem,  uid  that  the  unlawful  use  of  such  means  (a 
shot-gun)  In  the  commission  of  the  offense  as  would  ordinariijr  result  m 
maiming  would  raise  a  legal  presnmption  of  an  Intention  to  maim.  Daoig  t. 
State,  2  S.  W.  Bep.  631.  Without  further  elaboration  or  discussion,  we  hold 
that  a  spedflc  Intent  to  maim  is  not,  under  our  statute,  a  necessary  ingre^- 
ent  in  crime  of  m^^hem;  and  that  the  refusal  of  the  trial  judge  to  charge 
It  to  be  BO  was  right  and  proper. 

■  It  is  next  insisted  that,  even  under  the  charge  of  the  law  as  given  to  the 
}Qzy,  the  verdict  is  not  supported  by  the  evidence.  Upon  this  contention,  the 
whole  of  Uie  erldenee  has  been  given  a  very  ctunful  conslderaUon  by  this 
court,  bat  it  is  not  deaned  necessary  to  enter  in1»  a  minute  statement  or  dis- 
cussion of  it  in  this  opinion.  It  is  suflSdent  to  say  that  the  proBecutor*s  testi- 
mony makes  a  strong  case  of  an  unexpected,  unprovoked,  and  violent  assault 
Qpon  him  In  the  night-time,  resulting,  as  already  stated.  In  the  destruction  of 
his  only  eye,  and  renderii^  him  totiilly  bHnd.  1?he  only  countervailing  testi- 
mony is  that  ot  the  dsfemmnt  himself,  introduced  tax  the  purpose  ot  snowing 
provocation  and  ai^rehenslon  of  danger  from  tbe  prosecutor  when  the  blow 
was  stricken.  Tlie  other  testimony  in  the  record  is  in  conHlct  with  his  state- 
ments, and  ooRoboratifm  of  those  of  the  prosecutor. 
We  are  well  satisded  with  the  verdict.  Let  the  judgment  be  af&rmed. 

TuBHSr,  G.  J.,  and  Snodobass.  J.,  dissent. 


State  v.  Stewart. 
(Supreme  Court  of  MUcouri  May  7, 1888.) 
OanmUL  Lat— Viirua— Fulubb  to  Pbovb. 

Judgment  of  coovlctioii  for  felonioas  usaolt  will  be  reraned  if  no  Tenue  of  the 
ofleiue  is  proven. 

Ai^jeal  from  circuit  court.  Hickory  county;  W.  I.  Wallace.  Judge. 
T.  0.  Reehow,  for  appellant.   The  Attwney  General,  tor  the  State. 

Shgrwood,  J.  Indictment  for  felonious  assault.  Gonvictton,  and  punish- 
ment assessed  at  a  fine  of  9100.  Ko  venue  of  offense  proven.  The  attwney 
general  concedes  as  much.  Therefore  judgment  revrned.  and  cause  re- 
manded. 

All  ccmcur,  except  Bat,  J.,  abs«it. 


Stats  v.  Ashcraft. 
(Supreme  Court  <if  SUmouri.  SCay  7, 1S88.) 

CantlNAI.  tiAW— I>I80HAItQX  OF  DSFBITDANT  ON  MOTIO^— IC16BT  OF  STATE  TO  AfPSAL. 

The  state  has  no  right  of  appeal  in  a  criminal  case,  where  defendant,  as  provided 
h7  Rev.  St.  Mo.  fi  1923,  was  discharged  on  motion  beoausa  not  brought  to  trial  be- 
fore the  end  of  uie  third  term  of  the  court  in  which  her  cause  was  pending. 

Appeal  from  circuit  court.  Garter  county;  John  G.  Wear,  Judge. 

Indictment  of  Caroline  Ashcraft  and  Robert  Ashcraft.  the  latter  for  murder 
in  the  first  degree,  and  the  former  for  being  present,  aiding,  etc..  in  the  crime. 
The  defendant  Caroline,  on  motion,  was  discharged,  and  the  state  appeals. 

B.  O.  Boone,  Atty.  G«n..  for  the  State.   8.  M.  Chapman,  for  respondent. 

Sherwood,  J.  On  motion  of  defendant,  she  was  discharged,  because  not 
toought  to  trial  before  the  end  of  the  third  term  of  the  court  in  which  bar 
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«auM  waa  pending.  Section  1923.  Bev.  St.  The  oorrectnevs  of  this  action 
■of  the  trial  court  cannot  be  cooaidered*  for  the  reason  that  the  state  is  not 
allowed  an  appeal  in  this  sort  of  a  case.  The  state  is  only  allowed  an  appeal, 
in  any  criminal  prosecution,  where  the  indictment  ts  quashed,  adjudged  In- 
aufficient  on  demurrer,  or  where  Judgment  therein  is  ari««ted.  Id.  §|  1985, 
0986;  State  v.  Bollinger,  69  Mo.  577.  Therefore  ^peal  dlsmivsed. 
All  concur,  except  Bat.  J.,  absent. 


Statk  c.  Wiixiahs. 

(SMpreme  Court  of  Missouri.   May  T,  1888.) 

'CtUCEITT — IXTXTTT  TO  StBAL— EtidBNOB. 

On  indiotUMnt  for  steaUQcr  a  oow  from  one  R.  tt  It  admiMible  for  dofendut  to 
testify  that  he  bad  pnrebaaed  a  dne-bUl  on  K.,  haTinc  been  Informed  that  B.  would 
let  tbe  oow  go  in  paymeni  of  the  bill,  and  that  he  tow  her  under  the  hellet  that  this 

was  so,  and  with  no  Intent  to  Bteal. 

Appeal  from  circuit  court.  Dunklin  county  ;  JcHSK  G.  Wkab,  Judge. 
Indictment  and  conviction  of  E.-L.  WlUiams  on  a  charge  of  grand  larcenj. 
Defendant  appeals. 
8,  Jf.  Chapmarif  for  appeflant.  Tht  Attomeif  GtnertU,  tor  the  State. 

KoBTON.  C  J  Defenduit  was  Indicted  by  tbe  grand  jniy  of  3>nnkUn 
•«ounfy,  and  charged  vltti  grand  larceny  In  steiding  a  cow,  the  property  of 
■one  wnilam  Bambow.  He  was  tried  and  con^cted,  and  from  tbe-]iidgment 
•of  conviction  has  appealed  to  this  court.  The  evidence  tended  to  show  that 
Bambow  had  a  cow  in  a  lot  on  the  farm  of  d^endant.  and  about  sunap  de- 
iendaut,  accompanied  1^  his  brother,  took  the  cow  from  said  lot,  and  removed 
her  to  another  lot  on  his  farm,  on  a  public  road,  where  sbe  remained  a  day  or 
two.  and  was  then  removed,  and  tied  in  the  woods;  that  defendant,  at  the 
time  of  the  taking,  told  his  brother  to  tell  the  "folks"  that  he  had  taken  the 
■oow.  The  defense  relied  upon  was  that  defendant  had  bought  a  due-bill  on 
Bambow,  and,  at  the  time  of  the  purchase,  was  Informed  that  Bambow  was 
willing  to  let  the  cow  go  in  payment  thereof;  and  that,  under  the  belief  ttiat 
Ihis  was  so,  he  took  the  cow,  without  any  intent  to  steal.  la  cases  of  larceny 
the  intent  to  steal  by  the  taking  is  the  grammm  of  the  oifense;  and  it  is  set^' 
tied  by  the  following  cases  that  it  is  competent  for  tbe  defendant  to  testify  as 
to  the  intent  with  which  an  act  was  done,  where  the  intent  with  which  it  was 
done  is  material.  State  v.  Banks,  7:)  Mo.  592 ;  State  v.  Palmer,  38  Mo.  568. 
-573.  The  principle  above  stated  was  Ignored  by  tbe.trial'court  in  its  refusal 
to  allow  defendant,  while  testifying,  to  state  that  he  purchased  a  doe-bill  on 
Bambow,  and.  having  been  informed  and  believing  tluit  Bambow  would  let 
the  cow  go  on  the  due-bill,  he  went  and  got  her,  believing  that  he  had  a  right 
to  do  so.  and  with  no  intent  to  steal  the  cow  do  a  wrong.  The  act  of  de- 
fendant in  taking  the  cow.  in  the  light  of  the  evidence,  is  more  in  the  nature 
of  trespass  than  larceny ;  and  for  the  error  above  noted  the  judgment  Is  here> 
bj  reversed,  cause  remanded. 

All  concur,  except  Sx^,  J.,  absent. 


State  e.  Mabtin. 
iSupreme  Court  of  lOuowri.  Hay  7, 1888.) 
AmAi^PucncE— Rbcobd — Bill  or  Bxcaptions. 

Where  the  motion  for  a  new  trial  is  not  preserved  either  in  the  bill  of  ezoeptibni 
or  tranBcrtpt,  the  supreme  court  can  examuie  only  the  record  vroper,  nndw  act  Mo. 
1886,  providing  that  a  motion  for  a  new  trial  need  not  he  oopwd  Into  the  bill  of  e^ 
oeptloiis  when  it  is  copied  by  the  clerk  hito  tbe  record. 

A.ppeal  ftom  criminal  court,  Jackson  county;  Hkhbt  P.  Wbitb.  Judge. 
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Appellant,  T.  F.  UMtin,  was  convicted  of  an  assault  with  intent  to  kill. 
Act  Mo.  1885  (Sees.  Acts  1885,  p.  219)  provides  that  the  motion  for  a  new 
trial  need  be  n^led  Into  the  bul  of  eKCf^tions  if  the  bill  of  exceptions  con- 
tains directions  to  ^eelertctocc^ythe  same  Intothe  record,  and  it  isso  copied. 

Shernf  dk  Huff^9iD&  W.  Jf.  Bw7i$,  for  f^pellant.  r&<  AUornejf  (hneralp 
for  the  State. 

Sherwood,  J.  Indicted  for  an  assault  with  intent  to  kill,  on  purpose  and 
of  malice  aforethought,  one  John  Martin,  a  police  officer,  by  shooting  htm 
with  a  pistol,  the  defendant  was  found  guilty;  and,  the  jury  failing  to  agree 
as  to  his  punishment,  the  court  assessed  the  same  at  10  years  in  the  peniten- 
tiary. The  indictment  and  verdict  are  in  proper  form,  and  the  evidence  fulljr 
warrants  tlie  verdict.  As  the  motion  for  a  new  trial  is  not  preserved  either 
in  the  bill  of  exceptions  or  in  the  transcript,  (Sees.  Acts  1885,  p.  219.)  we  are 
precluded  from  examining  anything  but  the  record  proper.  8tat$  v.  Jaruon, 
60  Mo.  97.  Finding  no  error,  the  Judgment  must  be  affirmed. 

All  coDGiir;  Bat.  J.,  absent. 


State  e.  Braknum. 
(i9uj>renie  Court  of  Afissourt  May  7, 1S88.) 

1.  HOXIOIDI— AHUOI/r  ■WITH  IKTXNV  TO  KiLI^BtIDIHC*. 

Oa  tiialof  an  indiotment  for  ahootlitg  at  ime  Q.  with,  intent  to  kUL  a  tamlf-brotner 
of  O.  wo*  aSlrod,  "where  is  yoor  brother  nowt"  and  answered,  ''Mt  brother  w 
dead ,   but  atated  that'lt  waa  over  a  year  after  he  was  shot  before  he  diod.  Held, 
that  SQoh  testimony  is  competent  to  aooount  for  O.'a  absence  from  the  trial. 
9.  Appbji^Rsvibw— Httunoa  on  Bvidbhcs— Pah^ubb  to  Stats  OsnonoitB. 

Where  the  sroaads  of  nobjeotion  to  evldenoe are  not.  atatadat  tbetlBait  to- 
made,  they  will  not  be  ooosidered  in.  the  qipeUate  court. 
3.  Bami— RaviBW— Objbctiohs  not  Bjlusd  Bslow— Failuxb  to  Exobpt  to  tks  Qrv- 

IHQ  or  IlTSTBUOTIONB. 

Where  the  reoord  does  not  show  that  say  exceptions  were  taken,  at  the  time,  to- 
the  action  of  the  court  in  giving  and  refusing  instraotl<xia,  snoh  instrootlons  will 

not  be  reviewed  In  the  appellate  court. 

Appeal  from  circuit  court,  Dunklin  county;  B.  P.  Owen,  Judge, 
Thomas  J.  Brannnm  was  indicted  for  shooting  at  Dixie  Qlover  with  intent 
to  kill.   There  was  a  conviction,  and  defendant  appeals. 
8.  M.  Chapman,  for  appellant.   The  Attonieu  Qenerdl,  for  the  State. 

Norton,  C.  J.  Defendant  was  tried  at  the  May  term.  1884,  of  the  Dunk- 
lin county  circuit  court,  under  an  indictment  charging  him  with  having  shot 
at  one  Dixie  Glover  with  intent  to  kill,  and  was  convicted,  and  his  punish- 
ment assessed  at  four  years*  imprisonment  in  the  penitentiary.  From  ttiis 
judgment  he  has  appealed.  In  the  progress  of  the  trial,  during  the  examina- 
tion of  one  Mraell,  a  half-brother  of  Glover,  was  asked,  "where  is  your 
brother  now?"  and  the  witness  was  allowed  to  answer  over  defendant's  objec- 
tion, and  said,  "my  brother  Is  dead;"  and  further  stated  that  it  was  a  good 
deal  over  a  year  after  he  was  shot  before  he  died.  This  action  of  the  court  is 
assigned  for  error.  It  was  entirely  competent  for  the  state  to  account  for  the 
absence  of  Glover,  who  was  shot,  by  showing  that  he  was  dead,  in  order  to 
shut  off  unfavorable  inferences  which  could  have  been  drawn  from  the  non- 
production  of  Glover  as  a  witness;  and  we  are  not  able  to  perceive  how  it 
could  in  any  way  bsve  prejudiced  the  jury,  especially  as  no  attempt  was  made 
to  show  that  his  death  was  the  result  of  the  stiooting;  but,  on  tt»  contrary, 
the  statement  made,  that  so  long  a  time  intervened  between  the  time  he  waa 
shot  and  his  death,  wonld  repel  such  a  presumption. 

Defendant  was  examined  on  his  own  behalf;  and,  in  the  course  of  his  ex- 
amination in  chief,  stated  that  "Glover's  half-brother  was  about  3|  feet  from 
me  when  the  pistol  was  fired."  On  his  m»s-examinatlon,  he  was  asked:  **Do 
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joaknowwhdtberthepistol  wasflredatMezellorGlover?"  Heanswered:  "To 
the  best  of  my  opinion.  I  guess  it  was  tired  at  Olover. "  When  the  above  ques- 
tion was  propounded,  the  record  shows  an  objection  to  it  in  the  following 
language:  "Question  objected  to."  It  does  nut  show  that  any  grounds  for 
the  objection  wen  stated,  and  it  Is  urged  before  us  that  the  objection  ought 
to  have  been  sustained*  because  the  examination  in  chief  of  defendant  did  not 
aatboTize  it.  The  Mai  oourt  had  no  opportunity  and  was  not  asked  to  pass 
on  that  questicm,  and  we  bare  repeated^  held  that,  unless  the  grounds  are 
stated  on  an  objection  to  evidence  when  it  is  made,  we  will  not  consider  them 
here.  Shtlton  r.  Durham,  76  Mo.  434;  Holmes  v.  Braidwood,  82  Mo.  610; 
State  T.  PrUx,  9  Mo.  App.  581.  But,  if  the  specific  ground  of  objection  now 
made  to  the  question  had  been  made  in  the  trial  court,  it  ought  to  have  been 
overruled,  Inasmudi  as  defendant  had  stated  in  his  examination  in  chief  that, 
when  the  pistol  was  fired.  Mraell  was  Uiree  and  on&-half  feet  from  him,  and  in- 
asmuch as  the  statute  authorizes  adoTendaut  to  be  cross-txamined  as  to  "aniy 
matter  referred  to"  in  his  examination  in  chief.  Section  1918,  Bev.  St.  As 
the  recsord  does  not  show  that  any  exceptions  at  the  time  were  taken  to  the 
action  Kd  the  court  in  giving  and  refusing  instructions,  they  are  not  before  us 
for  review. 

There  is  no  error  In  Xi»  reeord  justifying  an  interference  with  tlie  judg- 
ment, and  it  is  hereby  afflrmed,  bi  which  all  concur,  except  Rat,  J.,  absent. 


State  v.  Hatens. 

(Supreme  Court  of  MUsouri.   May  7, 1888.) 

1.  HomaM— Assault  with  Intsst  to  Kiu/— Indiothbnt— Buffiounot. 

Under  Rev.  St.  Mo.  S  1983,  providing  thafevery  person  who  shall  *  *  * 
wait  anothnr  with  a  deadly  weapon,  or  by  any  other  means  or  force  likefyto  pro- 
dooe  death  or  neat  bodily  nana,  with  intent  to  IdU,  *  *  *  aiioliperson  *  •  • 
shall  be  punished," eto.,  an  indictment  chai^ng  that** defendant  felonious^  as- 
Bsalted  *  *  *  one  K  with  a  large  *  •  «  stone,  a  deadly  weapon  likely  to 
prodooe  death,  •  «  *  and  him,  toe  said  R.,  did  then  and  there  strike  *  *  * 
with  great  foroe,  likely  to  prodnce  death,  against, "  etc,  is  sufOolent. 

%.  Apfkai<— Ksvnw— BxTxnie  ox  SiriDncB— Failure  to  Osraoi  at  Tbiai.. 

The  rulings  of  the  lower  oonrt,  where  no  ezoeptiona  are  saved  at  the  Ume  they 
are  made  as  to  the  admlision  or  rejection  of  erioence,  will  not  be  reviewed  in  the 
qipellate  ooort. 

Appeal  fmn  elrcnlt  conrt,  Jasper  county;  M.  G.  MoGrboob,  Judge. 
Norman  HavenB  was  indicted  for  an  assault  with  intent  to  Ull  one  Jasper 
Beed.  There  was  a  eoDTictira,  and  detendant  ^ipeals. 
T,  B.  Mouffhateout,  for  a(^>eilant.   The  AttoriCqf  General,  for  the  State. 

Norton,  C.  J.  The  defendant  was  indicted  at  the  September  term,  1887, 
of  the  Jasper  county  circuit  court,  under  section  1264,  for  a  felonious  assatUt 
oa  one  Jasper  Beed.  After  making  an  unsuccessful  motion  to  quash  the  in- 
dictment, lie  pleaded  not  guilty,  and,  being  put  upon  his  trial,  was  con- 
victed, and  his  punishment  assessed  at  three  years'  imprisonment  in  the  peni- 
tentiary. The  Indictment  "charges  that  de^ndant  feloniously  assaulted  and 
wounded  one  Jasper  Heed  with  a  large  and  heavy  stone,  a  deadly  weapon 
likely  to  produce  death  and  great  tx)dily  harm,  and  him,  tlie  said  Jasper  Reed, 
did  then  and  there  strike,  tMat,  wound,  and  ill  treat  with  great  force,  whicli 
was  likely  to  produce  death,  against  the  peace  and  dignity  of  the  state. "  The 
minion  to  quash  the  iDdictoient  was  properly  overruled,  on  the  authority  of  the 
following  cases:  State  v.  Brown,  60  Mo.  141;  State  v.  Moore,  65  Mo.  606; 
State  V.  Hays,  67  Mo.  692.  No  exceptious  were  saved  to  the  rulings  of  the 
court  in  the  admission  or  rejection  of  evidence,  and  its  action  in  that  re- 
spect, for  that  reason,  is  not  subject  to  review  here.  State  v.  McDotiald,  85 
Mo.  539;  State  t.  Burk,  89  Mo.  685.  2  S.  W.  Bep.  10.  Exception  was  taken 
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to  the  action  of  the  court'  in  giving  and  reMng  instraotloiu*  bat  no  attempt 
has  bemmade  to  show  whcxein  the  InBtmetions  given  are  erroneoos,  and, 
upon  an  examination  of  them  we  find  no  errw  in  them.  They  wwe  feir  to 
defendant,  and  are  stoietlj  conBned  to  the  orime  alleged,  and  the  evidence 
adduced  in  support  of  and  against  it.  Instmetions  numhered  2,  3,  and  4. 
asked  by  the  defendant  and  refused*  were  fully  covered  bj  those  given  by  the 
court  on  Its  own  motion,  and  Instmction  Ko.  1  was  properly  refused  benose 
it  did  not  state  the  law  applicable  to  the  ease.  Judgment  affirmed,  in  which 
all  concur,  except  Bat,  J.,  absmt. 


State  v.  Woodwabd. 

*  (Supreme  Court  of  MUaowrl.  May  7, 1888.) 

1.  OBmLTT  TO  AmitAU— IXDICnCEXT— SumOIBNCT. 

An  IntUctment  for  shoottng  a  heifer,  vhloh  charges  the  time  and  plaoe  of  the  of- 
fense, and  that  defendant  '*feloni<niBly,  willfully,  aodmaUotouslywoandedaoertidn 
hetfer, "  by  then  and  there  shooting  said  heifer  with  a  shotgun  loaded  with  gun- 
powder ana  le&den  shot,  which  said  shot,  so  discharged  from  wd  gun,  *  *  •  en- 
tered into  the  flesh  of  said  heifer,  •  •  •  thereby  causing  and  Inflloflag  a  wound, " 
eto.,  is  sufB(dent. 
S.  Vmw  Tbui^Wkbr  ORunvD'lTawi.T-DncoTsxxD  Bmnvos. 

A  motion  for  a  new  trial  will  not  be  nanted,  «i  the  groand  Of  aewly-diBoovered 
evidence,  where  sacb  eridenoe  Is  merdy  oumolativa.^ 
8l  Sun— Sbfabation  or  Jdbt. 

An  alleged  separation  of  the  Jaiy,  withoatleaTe  <tf  the  oonrtoroonaetitof  the  par- 
ties, conristlng  In  a  brief  absence  of  one  of  the  jnnm,  during  whitdi  he  oonTecsed 
with  no  one  oonoeming  the  trial,  affords  no  groand  for  a  new  triaL 

Ai^Mal  from  circuit  court,  Jasper  county;  IS..  G.  McGrboor,  Judge. 

Heniy  Woodward  was  indicted  for  shooting  and  wounding  a  heifer.  There 
was  a  conviction,  and  defendant  appealed. 

McReynoldi  d  Halliburton,  for  appellant.  Th9  Atiomtji  Gmetxil,  for  the 
State. 

NoBTOK,  G.  J.  Defendant  was  Wed  in  the  Jasper  county  circuit  court  un- 
der an  indictmeot  charging  him  with  maliciously  and  felonioiis^  shooting  and 
wounding  a  two-year  old  heifer.  He  was  c(mvlcted  of  the  charge,  and  fined 
•100,  and  from  this  judgment  he  has  appealed  to  this  court;  and,  no  brief  hav- 
ing been  filed  on  his  betoU,  wearedriven  to  an  inspection  of  the  record  for  as- 
certalnmentof  thegroundson  whiohherdiestoaupport  hisai^ieal.  The  first 
ground  whidi  the  record  presents,  is  to  the  action  of  the  court  in  ovwmllng 
defendant's  objection  to  the  introduction  of  any  evidence  beoanse  of  an  alleged 
iBSufficiMicy  of  the  indictment.  This  objeotionwaaprc^>n-ly  overruled.  Leav- 
ing out  the  formal  parts  of  the  indictment,  it  chaises  "that  on  day  of 

August,  1885,  at  the  county  of  Jasper  and  state  of  Missouri,  Harry  Woodward 
did  then  and  there  feloniously,  willfully,  and  maliciously  wound  a  certain  two* 
year  old  heifer,  the  property  of  one  Albert  Mussar,  by  then  and  there  shoot- 
ing said  heifer  in  the  left  foreleg,  with  a  shotgun  loaded  with  gunpowder  and 
leaden  shot,  which  said  shot,  so  discharged  from  said  gun,  entered  into  the 
flesh  of  said  heifer,  and  through  its  skin,  thereby  causing  and  inflicting  a 
wound  on  the  left  leg  of  said  heifer, "  etc.  The  indictment  charges  the  offense 
in  the  language  and  as  laid  down  in  the  forms,  is  explicit,  and  in  all  respects 
sufficient.  It  is  also  insisted  tliat  the  court  erred  In  overruling  motion  for 
new  trial  because  of  discovery  of  new  evidence,  and  because  the  jury  sepa- 
rated without  leave  of  court,  or  consent  of  parties.  Tlie  alleged  newly-discov- 
ered evidence  was  merely  cumulative  in  its  character,  and  afforded  no  ground 
for  a  new  trial.  State  v.  Butler,  67  Mo.  69.  In  Cook  v.  BaUroad  Co.^  S6 
Mo.  880,  It  is  said  motions  for  a  new  trial,  founded  on  newly-discovered  evl- 

>  See  note  at  end  of  ease. 
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dence  cumalatlve  In  its  character,  "are  regarded  with  a  jealous  eye,  and  con- 
strued with  remarkable  strictness  by  the  courts,  which  generallv  hold  that 
they  should  be  tolerated,  not  encouraged;  viewed  with  aversion  rather  than 
with  favor;  granted  as  an  exception,  and  refused  as  a  rule."  State  v.  Bay, 
53  Mo.  345.  The  separation  of  the  jury,  which  the  affidavits  accompanying 
the  motion  tended  to  establish,  was  that  one  of  the  jurors  was  allowed  to  sep- 
arate  himself  from  the  other  eleven,  to  obey  a  call  of  nature;  and  that,  during 
his  absence,  he  had  no  opportunity  of  conversiug,  and  did  not  converse,  with 
any  person,  except  to  say,  as  he  passed  the  sheriff,  that  it  was  a  very  cold  day, 
to  which  the  prosecuting  attorney,  who  was  standing  by,  responded  that  it 
was.  Such  an  objediion  is  frivolous  in  the  extreme,  and  is  without  the  shad- 
ows of  merit.  The  instructions  given  by  the  court  fairly  presented  the  case 
to  the  jury;  and.  no  error  being  found  in  the  record,  the  judgment  is  heieby 
affirmed.  In  which  all  concur,  except  Bat,  J.,  absent. 

NOTE. 

Kbw  Tbui<— NBWLT-DiBooraaED  EviDBiTOB.  Mewbr-dlBooverederidenoeiBafrround 
for  ■  new  trbO.  feople  v.  Carte,  (C^O  SPw- Rep-W.  A  new  trial,  <«  the  gnmod  of 
newly-diacoveredevuenoe,  will  Derefawdwhenit  npears  that  the  wttneBses,  whose 
testimony  it  is  propoeed  to  tntroctuoe,  were  known  to  the  defendant  before  or  at  the  Ume 
of  the  trial,  ana  no  effort  was  made  to  secure  their  attendance,  Bryant  r.  State,  (Qa.) 
4  8.  £.  Bep.  SSa  \  Sporlook  v.  BUte,  Id.  891 ;  Barrow  v.  State,  (Qa. )  6  B.  B.  Bep.  M ;  or 
If  it  wae  In  the  power  of  the  person  so  moving  to  hare  produced  the  evidence  on  the 
first  trial.  People  t.  Jonee,  (Cal.)  8  Pae.  Bep.  611. 

It  is  not  error  to  refuse  defendant  a  new  trial  on  the  gronnd  of  newly-dlsoovered  evi- 
dence, where  he  was  informed,  three  weeks  before  trial,  that  the  witness  tram  whom 
the  evidence  is  expected,  might  be  a  material  witness  for  him,  and  he  nether  procured 
his  attendance,  norprooured  a  continaanoe  to  enable  him  to  procure  It.  Dingman  t. 
State,  (Wi».)  4  N.  W.  Rep.  668.  A  mere  showing  that  awitnessfor  the  prosecution  tee- . 
tlfled  to  one  state  of  facts  on  the  trial  for  an  assault  and  battery,  and  to  a  different  state 
of  facts  on  the  trial  of  a  civil  action  for  the  same  assault,  for  whiob  the  accused  was 
prosecuted,  will  not  juBtify  a  new  trial,  as  this  is  not  newly-disoovaredevldenoe.  Hoff- 
man V.  State,  (Wis.)  26  N.  W.  Rep.  110.  Alleged  newly-dUoovexed  evidenoe  of  a  fact 
known  at  the  tiisd,  as  to  a  matter  about  which  one  of  the  witnesses  tertlfled,  Is  no  ground 
for  a  new  triaL   People  v.  Lvle,  (Cal.)  4  Pac.  Rep.  977. 

Aa  a  general  rule,  newlr-diBcovered  evidence,  the  purpose  of  which  la  to  discredit  a 
witness  In  the  origuial  trial,  does  not  afford  adequate  ground  for  thegraoting  of  a  new 
trial,  State  v.  Smith,  (Kan.)  11  Pac.  Rep.  908;  Barrow  v.  State.  (GaJ  S  8.  E.  Rep.  64; 
nor  does  newly-discovered  evidence  which  Is  merely  cumulative.  State  v.  Gleaaon, 
(Iowa,)  37  N.  W.  Rep.  786;  People  v.  Pong  Ah  Sing,  (Cal.)  11  Pac.  Rep.  328;  Marcum 
V.  Com.,  (Ky.)  IS.  W.  Rep.  737;  Neill  v.  State,  (Ga.)  48.  B.Rep.  871;  Spuriock  v.  West, 
Id.  891.  But  evidenoe  of  distinct  and  independent  facts  of  a  dflterent  character,  though 
it  may  tend  to  establish  the  same  ground  of  defense,  is  not  cumulative  within  the  nue. 
Osaey  t.  State.  (Neb.)  »  N.  W.  Bep.  864. 

ApplioatioQ*  for  new  trial  on  the  ground  of  newly -discovered  evidenoe  are  addressed 
to  the  discretion  of  the  court,  and  ita  action  will  not  be  dlstorbed  except  for  an  abuse 
of  diacretlon;  Uie  presomption  being  that  the  discretion  was  properly  ezerdaed.  Peo- 
ple V.  Button,  (CaL)  15  Pac  Bep.  86. 

See,  also,  on  the  general  subject  of  the  granting  of  a  new  trial  on  the  ground  of  new- 
ly .discovered  evldwiOB,  Boot  T.  Brewster,  (Iowa,)  86  N.  W.  Rep.  6ti>,  and  note. 


Statb  v.  Bttsh. 
(Supreme  Court  of  Jfinourt  If^  7, 188&) 

1.  BOBBXBT— ImnCTKEXT— 'DiSCRIPnOIT  OT  PaOPBRTT. 

tinder  Bev.  St.  Ho.  1879, 1 1817,  providing,  that  when,  in  an  indlotment,  an  averment 
is  necessary  "as  to  any  money  or  any  note  purporting  to  be  made  or  issued  ^  any 
bank  incorporated  by  law,  or  made  or  issued  by  virtue  of  any  law  of  the  United  States, 
It  shall  be  sufficient  to  describe  such  money  or  note  simply  as  money,  "the  offense,  in 
an  indictment  for  robbery,  is  well  charged  by  a  description  of  "  one  piece  of  current 
gold  coin  of  American  coinage,  of  the  value  of  ten  dollars:  and  three  pieces  of  cur- 
rent gold  coin  of  American  coinage,  of  the  value  of  five  dollars  each ;  and  four  gen- 
nine  United  States  legal  tender  notes,  commonly  called  '  Greenbadu,'  of  the  value 
of  twenty  dcdlara  eaoE. " 
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5.  Cbimtwil  Lav— Btidbncb— Admissions. 

Defendant,  ureBte^-f or  robbery,  made  crlmluatlnr  admluionsnpon  being  told  ^ 
the  offloer  havlog  him  ta  oostody  that  hl»  oo-defen&at  had  impUoated  hlnij  but  it 
did  not  appear  toat  such  admissions  were  induced  by  promises,  threats,  or  intimi- 
dation. Meld,  tiiat  they  were  voluntazy,  and  admlanble  in  erldenoe.* 
8.  Sura— Btidbncb  to  Exclude  Adhisbtoits— When  Offered. 

A  defendant's  testimony  to  show  that  certain  criminating  admissions  should 
not  be  admitted  In  evidence  against  him,  by  reason  of  the  ciroamstaooes  under 
which  ther  were  made,  most  be  offered  to  the  court  while  that  issue  is  pending.  If 
given  wlme  testi^ng  in  his  own  behalf  before  the  Jaxy,  it  affords  no  ground 
for  exclude  the  admTsrions.* 

4.  Saice— Evnttiro— DiSAPPXABAiTCB  or  Dirs^DAirr— PBEStTVpnonr. 

Evidence  that  defendant  was  present  In  a  crowd  at  the  scene  of  and  Immediately 
after  the  robbery  for  wht(^  he  was  indicted,  and  there  heard  It  discussed,  and  wsa 
not  again  seen  in  the  city  untXL  brought  back  after  his  arrest,  which  occurred  a  year 
subsequently;  a  writ  havlngbeeu  issued,  a  reward  offered,  and  diligent  search  made 
for  him  in  toe  mean  time ;  and  that,  both  when  arrested  and  when  tesUfylag  as  a 
witness,  he  gave  no  account  of  his  absence,— is  sufOoieat  to  wamttt  an  instruction 
to  the  jury  on  the  presumption  arising  from  flight. 

6.  Same— CcsTODT  and  Condoot  of  Jubt— Dctt  of  Bhbbiff. 

Whei-e  the  only  oonununtcatioD  shown  to  have  been  had  between  the  Jury  and 
the  sheriff,  or  any  one  else,  is  that  the  sheriff  furnished  the  jury  with  cigars  at 
their  reauest,  and  another  person,  at  the  sherifTs  direction,  threw  soap  and  towels 
into  the  nall-way,  which  was  open  to  the  jury-room,  and  theonly  aeparattonaUowed 
was  brief  and  proper,  there  is  no  mlsoonduot  by  the  sberift  * 

5.  Bake— New  Tbiai;— HiaooNDcot  or  Jubt— Testimovt  ow  Jobos. 

On  moUon  for  a  new  trial  for  misconduct  of  the  jury,  a  Juror's  tesUmony  denying 
that  he  denounced  defendant  in  the  jury-room,  or  there  said  that  he  ought  to  go  to 
the  penitentiary  on  geiieral  prinoiDles,  as  testifled  by  an  eavesdnwper,  is  admiari- 
ble,  as  disdoainc  oouitaig  in  regaia  to  the  juz7>s  delibeFBttoiSi  aDaaiunnrtrial  was 
g^^i^^rafosea  on  tbe  unsupported  eTiuiioe  of  the  affiant  whom  tba  juiw  oon- 

7.  Bake— New  Trial— Tbstimout  of  JntOB  to  Impeach  Verdict. 

On  a  motion  for  a  new  trl^  for  tnisoonduct  of  ^e  iary,  after  a  juror  has  testlfled 
denying  the  allegations  of  an  eavesdropper  that  he  improperly  denounced  defend- 
ant in  the  jury-room,  defendant's  applloatdtm  to  examine  otner  members  of  the  jury 
on  that  question  was  properly  refused.* 


On  a  motion  for  a  new  trial  for  misconduct  of  the  jury,  evldenoe  that  a  jun»-, 
after  the  triaL  In  reply  to  witness'  remark  that  he  "didn't  believe  the  man  had  ever 
been  robbed, "  said,  **  Don't  make  any  dlflerenoe ;  B.  [defendant]  ought  to  have  been 
sent  up  on  general  principles,  "—is  inadmissible,  since  It  would  effect  u  indirect 
Impeachment  of  the  verdict  by  one  of  the  jurors.' 

9.  Same— Nbw  Trial— PBUtmicB  or  Shsriff. 

A  new  trial  will  not  be  granted  on  the  ground  of  the  prejudice  of  Uie.  wbeiiE 
against  defendant,  unless  it  appears  that  such  prejndloe  was  so  mantieatedby  wwd 
or  act  as  to  Influenoe  the  jury  or  affect  their  verdict 

10.  WlTNSSS — COMFZTXNOT — ^PROMISE  OF  BXWABD  CFON  CONVKTTION. 

The  faotttot  a  witness  is  to  receive  a  reward  in  the  event  of  oonviotloD  ms^- af- 
fect his  credUvUity  in  the  minds  of  the  Jury,  bnt  does  not  diaqualify  him  a  wit- 
ness. 

Appeal  from  circuit  court.  Jasper  county;  M.  G.  McGkegob.  Judge. 
George  Bush  was  indicted  for  the  robbery  of  James  Fyrtle.   There  was  a 
conviction,  and  defendant  appeals. 
T.  3.  Houghawottt,  for  appellant.   B.  &.  Bootu,  Atty.  Gen.,  for  respond- 


Brage,  J.  Tbe  defendant  was  jointly  indicted,  in  the  circuit  court  of  Jas- 
per county,  with  one  Seth  Beard,  for  the  crime  of  robbery  in  the  ftret  d^ree. 
and  on  his  motion  was  granted  a  separate  trial.   His  motion  to  quash  the  in- 

>  For  a  general  discussion  as  to  when  confessions  are  and  when  not  admissible  in  evi- 
dence, see  Mitchell  v.  State,  (Oa.)  5  8.  £.  Rep.  1^  and  note:  Hoober  v.  State,  (Ala.)! 
South.  Rep.  674,  and  note;  U.S.  v.  Long,  80  Fed.  Rep.<rrS;  Rice  t.  State,  (Tex.)  8  8.  w. 
Bep.  791;  U.  8.  v.  Basaett,  (Utah,)  18  Pao.  Bep.  887. 

■  As  to  tbe  admissibility  of  a  juror's  atBdavlt,  see  Com.  t.  White,  (Uasa.)  14  H.  B.  Bep. 
011,  and  note. 


8.  Same. 
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dictment  having  been  OTerruIed,  he  was  tried,  found  gnlit?'*  and  his  punlah- 
ishment  assessed  at  imprisonment  in  the  penitentiarj  for  a  term  of  10  years, 
and  he  was  sentenced  accordingly.  His  motion  for  new  trial  and  in  arrest  of 
judgment  having  been  overruled,  he  appealed,  and  assigns  for  error  that  the 
court  overrule  bis  motion  to  quash  the  indictment,  admitted  incompetent 
evidence,  refused  proper  and  gave  improper  instructions,  failed  to  declare  ail 
the  law  of  the  case,  and  refused  to  grant  a  new  trial  for  the  improper  conduct 
of  the  sheriff  and  the  jury. 

1.  The  motion  to  quash  was  properly  overruled.  The  offense  waa  well 
charged.  The  money  charged  to  have  been  taken  was  described  as  "one  piece 
of  current  gold  coin  of  American  coinage,  of  the  value  of  ten  dollars;  and 
three  pieces  of  current  gold  coin  of  American  coinage,  of  the  value  of  five 
dollars  eftcb;  and  four  genuine  United  States  legal  tender  notes,  commonly 
called  'Greenbacks.'  of  the  value  of  twenty  dollars  each."  A  description  in 
terms  much  more  general  would  have  been  sufficient  underthestatute.  Bev. 
St.  1S79.  §  1817;  StaU  v.  Burnett,  81  Mo.  119. 

2.  Sheriff  Bailey,  sworn  as  a  witness  on  behalf  of  the  state,  was  permitted, 
over  the  objections  of  the  defendant,  to  testify  to  a  couv«sation  he  had  with 
the  defendant,  in  which  he  made  certain  criminating  admissioiis,  after  an- 
swering as  follows  to  preliminary  questions:  "Queatian,  Did  you  have  the 
defendant  in  your  custody  at  that  time?  Amuw.  Tee.  Was  that  confes- 
sion about  getting  the  money  from  Pyrtle  made  after  you  had  IM  Bush  that 
Seth  Beard  had  given  him  away?  A.  Yee."  £.  S.  Pike,  who  arrested  the 
defendant  in  Kansas,  and  brought  him  back  to  Ja^r  county,  was  present  at 
the  same  conversation,  and  testified  in  regard  to  it.  He  was  also  permitted 
to  testi^,  over  the  objections  of  the  defendant,  to  the  following  conversation 
bad  with  defendant  on  the  way  ba(^:  ''I  told  him  I  was  satisfied  that  be  was 
connected  with  the  case,  and  he  said  be  was  not  guilty  himself,  butknew  who 
waa."  These  admissions  of  the  defendant  vrere  made  to  an  officer  having 
bim  in  custody;  but  it  appearing  that  ttiey  were  not  induced  by  "any  prom- 
ise of  benefit  or  favor,  or  threat  of  disfavor,  or  intimidaUon  connected  with 
the  subject  of  the  charge,  made  or  heM  out  by  such  officer,  such  admissions 
wen  ToluDtary.  and  admissible  In  evidence."  8taU  v.  Simon,  50  Mo.  870. 
It  does  not  i^pear  whether  the  statement  made  by  the  shwlff,  **tbat 
Beard  had  given  him  awi^,**  was  txat  or  false;  but  even  It  it  was  false,  and 
the  defendant  made  the  admissions  muter  the  mistaken  suppooltton  tiiat 
the  co-defendant  had  divulged  facts  in  relation  to  the  crime*  this  would  not 
have  rendered  them  inadmissible.  State  v.  Jones,  M  Mo.  478;  State  v. 
Phelp»,  74  tlo.  128.  The  fact  that  ttie  defendant,  when  he  came  to  testify 
in  his  own  behalf  beforeUieJary,  gave  a  different  versSon  of  ^conversation; 
testifying  that  Bailey,  tiie  sheriff,  told  him  "that  he  bad  just  as  well  give  up 
about  the  case;  that  Setb  Beard  had  told  it  all;  *  *  *  w»  don't  want  to 
smd  you  over  the  road,  but  want  to  send  Seth  Beard,  "—afforded  no  ground 
for  ndoding  the  admissions  testified  to  by  Bailey  and  Pike,  as  the  court  was 
asked  todo^  defendant*s  instruction  Ko.  8.  the  refusal  of  which  is  com- 
plained of  as  error.  If  the  defendant  desired  to  have  his  testimony  consid- 
ered by  the  court  in  determining  the  question  whether  his  admissions,  about 
to  be  testified  toby  Bailey  and  Pike,  were  voluntary,  heshould  have  proffered 
his  evidence  whra  that  preliminary  question  vras  being  tiled  1^  the  court. 
Having  declined  to  do  so.  he  could  not  raise  thatlssue  ai^n  upon  his  own  eri- 
dence  on  the  trial  before  the  jury,  and  ask  the  court  to  pass  upon  It  tJie  sec- 
ond time  by  -way  of  instruction;  and  if  it  was  error,  as  is  contended,  for  the 
court,  after  having  dedded  that  issue  upon  the  evidence  before  the  court 
when  it  was  being  tried,  afterwards  to  submit  it  to  the  jury  upon  all  the  evi- 
dence in  the  case,  as  waa  dime  in  instruction  No.  6,  it  was  an  error  in  favor 
of  the  defendant,  ctf  which  he  ought  not  to  be  heard  to  complidn. 

8.  It  is  ui^ged  for  reversal  that  ihe  conrt  taUai  to  instruct  the  jury  on  the 
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whole  law  of  the  case;  but  coonsel  have  not  pointed  oat,  nor  hare  we  bsen- 
able  to  dlscoTer,  wherein  such  failure  consists.  It  is  ^so  contended  that 
there  was  no  evidence  on  which  to  base  the  instruction  in  regard  to  tbe  pre^ 
BumpUon  arising  in  case  of  flight,  although  the  defendant  was  confessedly- 
present  when  the  crowd  was  standing  aroand  Pyrtle*  just  after  tbe  robbery 
occurred,  discussing  it,  and  heard  that  a  man  had  been  robbed;  thf^  It  wa» 
shown  he  was  not  again  seen  in  the  city  until  he  was  brought  back  fronfr 
Kansas  on  requisition  a  year  afterwards ;  that,  during  the  period  intervening, 
the  sheriff  liad  a  writ  for  his  arrest  in  hLs  hands;  that  a  reward  was  offered, 
and  that  he  and  the  police  officers  were  searching  for  him,  bnt  could  not  &nd 
him;  that  when  the  sheriff  asked  him  where  he  had  been,  and  said,  "Yoa 
gave  us  quite  a  chase,  **  he  made  no  answer  to  the  question,  and  gave  no  ao- 
count  of  his  absence,  nor  did  he  choose  to  do  so  when  teeti^ng  as  a  witness. 
The  evidenee  was  sufllclant  to  warrant  the  instruction;  ite  weight  was  tar 
the  jury.  The  oorptu  MieU  was  fully  proven  if  tbe  Jury  believnl  the  testi- 
mony of  the  prosecuting  witness,  and  tbey  were  the  exciuBive  judges  of  hi* 
eredibiUty. 

4.  Tbe  ImpK^ver  eondact  of  the  lAmitt  eom|dalned  of  Is  that  he  p?tmitteff 
the  jnxy  to  aerate  after  they  bad  been  placed  in  his  charge  to  consider  of 
their  vradict,  and  permitted  improper  communication  with  them.  The  only 
communication  shown  between  the  jury  and  the  sheriff,  or  any  one  else,  is 
that  the  sheriff,  at  th^  request  and  cost,  furnished  them  some  cigars,  ami 
that  another,  by  bis  direction,  got  some  soap  and  a  towel,  and  threw  tbcon  la 
Uie  hall  leading  to  the  jury-room,  when  some  of  the  jury  were  in  tbe  ball,  an4 
some  in  the  room,  the  door  being  open  between.  The  only  separation  showiv 
is  that,  the  jury  being  in  the  yard,  some  of  theAi  number  went  into  the  prlvy^ 
while  the  others  remained  outside.  Theke  is  nothing  in  these  complaints. 

5.  To  impeadi  the  condnet  of  one  of  the  members  of  the  jvay,  the  defend- 
ant introduced  the  affldtvits  ot  two  witnesses,  Kingston  and  Qray.  Kingsfcov 
dowsed  that  while  the  jury  VMe  ddlberftting  In  ttieir  room,  over  the  sheriff's 
ofltce,  he  stopped  on  tbe  street  htfow.  and  listened,  and  "heard  one  of  the- 
jaiy-men  talkii^,  whose  voice  sounded  like  that  of  Isalf^  Driesbach.  wbo- 
seemed  to  be  UUkittg  to  the  balance  <tf  said  jurors.  Heard  bitn  say:  'Iknov 
the  defendant,  George  Bush.  He  ought  to  be  sent  up  on  general  prindptcs.. 
It  has  been  bat  a  short  time  since  he  was  arrested  f&r  knocking  a  man  down 
on  tbe  railroad  east  of  Carthage.  He  has  a  bwl  reputation  in  Carriage.  Hl» 
own  people  has  fmsaken  him,  and  he  ought  to  be  sent  to  tbe  penitentiary.* " 
Qiay  deposed  that,  in  a  conversation  with  Driesbach  after  t^e  trial,  In  reply* 
to  a  remark  of  Qn^  "that  he  [Gray]  didn't  believe  tlte  naan  bad  ev»  been 
robbed,"  Driesbach  said:  **DoiPt  make  any  difference.  Bush  ought  to  have 
been  sent  up  on  genera]  princi^es.  **  To  rebut  these  affidavits  on  the  hearing 
of  the  motion  few  a  new  trial,  the  state  introduced  Juror  prlesbaeh,  who, 
being  sworn,  testified,  over  the  objections  of  defendant,  that  be  made  no  such 
statements  as  contained  in  the  affidavits  of  JCingston  and  Gray.  The  defend- 
fmt  asked  leave  to  put  other  members  of  the  jnry  on  the  witness  stand  to  prove 
that  such  statements  were  made  in  the  jury-ioom.  to  which  the  state  objected, 
and  the  objection  was  sustained.  It  is  settled  law  in  this  state  that  jnror» 
will  not  be  permitted  to  impeach  their  own  verdict,  either  directly,  by  th^r 
own  affidavit  or  evidence,  or  indirectly,  by  the  affidavit  of  others  deposing  to 
declarations  made  by  Jurors  to  them  after  the  verdict  was  rendered.  State  v. 
Cooper,  85  Mo.  266;  State  v.  Dunn,  80  Mo.  687;  State  v.  Foao,  79  Mo.  109* 
This  rule  disposes  of  the  affidavit  of  Gray,  and  the  exception  to  the  refusal  of 
the  court  to  permit  jurors  to  be  examined  as  to  statements  made  in  the  jury- 
room  in  impeachment  of  their  verdict.  As  to  the  affidavit  of  Kingston,  tend- 
ing to  prove  the  juror,  Driesbach,  made  the  statements  therein  contained, 
the  juror  on  oath  positively  denied  that  he  made  tbe  statements  attributed  to- 
him  by  the  affiant;  and,  on  general  principles,  the  oath  of  a  juror  onght  to  go> 
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aa  far  aa  tbat  of  an  eaTesdropper.  His  testimony  disclosed  nothing  In  regard 
to  the  deliberation  of  the  ]my  while  in  the  jury-room,  but  was  conflnedsimply 
to  a  contradiction  of  the  statement  that  he  made  the  declarations  attributed 
to  him  by  an  outsider;  was  admissible,  {State  t.  Underwood,  67  Mo.  40; 
Woodward  t,  Leatitt,  107  Mass.  453;)  and  we  cannot  say  that  thecourt  com- 
mitted error  In  refusing  to  grant  a  new  trial  upon  the  unsupported  evidence 
of  the  affiant  in  this  case,  in  the  teeth  of  the  juror's  denial. 

6.  The  interest  of  the  witness  Pike  in  the  result  of  the  trial,  by  reason  of 
the  fact  that  he  was  to  get  a  reward  in  case  of  conviction,  did  not  disqualify 
him  as  a  witness;  it  went  to  bis  credit  only  with  the  jury.  And  the  prejudice 
of  Bailey,  the  sheriff,  which  was  not  manifested  in  a  word  or  act  calculated 
to  prejudice  the  defendant  with  the  jury,  or  affect  their  verdict,  could  afford 
no  ground  for  a  new  trial.  In  the  absence  of  anything  In  the  record  to  the 
contrary.  It  is  to  be  presumed  that  the  case  was  tried  before  the  regular  panel, 
drawn  and  summoned  in  the  manner  provided  by  law,  and  not  before  a  special 
jury  selected  by  the  sheriff. 

On  the  whole  record,  we  And  no  reversible  error*  and  the  judgment  la  af- 
firmed. 

AUconew. 


0*Bryan  et  al,  «.  Allbs  et  al. 

(fivtprame  Court  of  JfiMourt.  Ki^  7, 1888.) 

1.  Down— Aonov  »»— Dioan  m  Fatob  op  ^m. 

In  an  aotdiHi  for  tbe  UBinuMot  of  dower,  pUintUTe  child r«n,  tile  heirs  Of  her 

deceased  busband,  were  made  defendaata,  but  did  not  appear.  The  other  defead- 
anta  appeared  and  answered.  Held,  tbat  a  decree  iuresting  title  in  tbe  heirs  <st 
plalntuTs  deceased  husband,  as  agunst  ihe&x  co-defendants,  was  erroneous,  tfa^ 
not  harlsK  oWnaed  snob  roUef. 

S.  Wimss— Conaic*  with  PsaasHirT— CtncraraiioT  or  Wn>ow  to  Tasnrr. 

Pl^tUf,  with  her  present  husband,  brovght  an  aotlrai  for  dower,  and  for  speolfto 

performauoe  of  an  alleged  oral  gift  of  laud  to  her  former  husband  from  his  nther. 
Both  the  father  and  son  were  dead.  Held  that,  the  widow  being  the  real  party  in 
Interest  In  the  salt,  and  not  a  Partj  to  tbe  original  contract,  was  a  oompetent  wit- 
ness, under  Bev.  St.  Mo.  |  4010,  providiDg  that,  tn  an  acticm  where  one  of  tbe 
original  parties  to  the  contraot  is  dead,  the  other  party  shall  notteatl^ln.hisown 
favor. 

8.  Samb — CovpiTBircT— PutTT  TO  Suit. 

In  an  aetkm  for  dower  and  spedflo  performance  <tf  an  alleged  oral  gift  of  land  to 
plaintiff's  luuband  from  his  father,  where  the  heirs  at  the  deoeased  father  »ad  son 
are  defendants,  tbe  husband  of  plaintUfs  daughter,  an  heir  to  aa  undivided  interest 
in  tbe  land  either  under  her  uther  or  grandfather,  is  a  oompetent  witness  for 
plaintiff,  being  an  Interested  party  to  the  suit,  under  Rev.  St.  Ho.  S  M13|  providing 
that  a  party  ma?  oompel  an  adverse  party  to  testify  In  bis  behalf. 

4.  Bamk— GoMpniNor— Pailubb  io  WnKDUw  tbom  Ooobv-Rooh. 

Evidence  will  not  be  excluded  because  a  witness  remained  in  tbe  court-room  aftar 
an  order  of  court  directing  all  witnesses  to  withdraw  until  called,  where  it  ^pean 
that  suob  an  aet  of  the  witness  was  not  the  fault  of  the  party  caulDg  blm. 

Appeal  from  circuit  court,  Cooper  county;  E.  I.  Edwards,  Judge. 

Action  by  Harriet  G.  O'Bryan  and  her  present  husband  for  an  assignment 
of  dower  and  specific  performance  of  an  alleged  oral  gift  of  land  to  her  former 
husband  by  hla  father.  Kev.  St.  Mo.  §  4010,  provides  tbat.  in  an  action  where 
one  of  the  original  parties  to  the  contract  in  issue  is  dead,  the  other  party  shall 
not  testify  in  his  own  favor.  Rev.  St.Mo.§  4012,  provides  that  any  party  to 
an  action  may  compel  the  adverse  party,  or  any  person,  for  whose  adverse 
benefit  such  action  Is  Instituted  or  defended,  to  testify  as  a  witness  In  his  be* 
half,  subject  to  cross-examination  by  the  opposite  party. 

/oftn  il.  ira2%er  and  2>ou^2a«(fii8ctMid«r,  for  appellants.  Cotgrove  A  John^ 
Hon,  for  xflBpondents. 

BzjhCK,  J.  This  was  a  salt  by  Harriet  G.  O'Bryan  and  her  present  hus- 
band to  hare  dower  aasigned  in  200  acres  of  land.  The  daim  la  ttiat  Huiry 
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Bell  made  a  verbal  gift  of  the  land  to  bis  son  Noah  D.  Bell.-the  former  hoa- 
band  of  the  plaintiff  Harriet.  The  three  children  of  Koah  D.  Bell  and  the  said 
Harriet  are  made  defendHnts,  but  they  do  not  make  answer.  The  other  de- 
fendants are  the  other  heirs  of  Henry  Belt,  be  b^g  also  dead  when  this  siilt 
was  commenced.  The  court  made  a  decrae  divesting  the  dttfendants,  other 
than  the  three  children  of  Noah  D.  Bell,  of  all  title,  ami  invested  the  suae  in 
these  three  children,  and  then  caused  dower  to  he  assigned. 

1.  So  far  as  the  decree  invests  the  title  in  these  three  chiljren,  it  is  erro- 
neous. They  ask  and  claim  no  such  reliet  Indeed,  the  evidence  offered,  but 
excluded,  shows  that  thej  are  entitled  to  no  such  relief.  This  portion  of  the 
prayer  of  the  petition  should  be  disregarded.  If  the  plaintiff  should  be  en- 
titled to  dower,  it  is  not  essenUal  that  title  should  be  decreed  in  the  heirs  of 
Noah  D.  Bell.  She  can  have  her  dower  as^oed  witliout  any  such  a  decree, 
and  let  the  defendants  settle  the  title  between  themselves,  as  tbij  see  St,  aa 
they  seem  do  be  doing  by  an  amicable  partition  suit 

2.  The  objection  made  bythe  defendant  that  the  plainHff  Mrs.  O'Bryan  was 
incompetent  to  tostity  in  bw  own  behalf  was  properly  overruled,  tibe  was 
not  one  of  the  original  parUes  to  the  contract  or  cause  of  action  on  trial.  Tbe 
original  parties  to  that  ocmtract  were  Henry  Bell  tatA  bis  son  Koab  I>.  Bell, 
both  of  wbtna  an  dead.  Tboogb  she  is  a  married  wonaan,  and  ber  husband 
is  a  party  to  this  suit,  still  she  is  the  real  party  in  interest,  and  may  testify. 
Owen  T.  Sroektt^midU  54  Mo.  288.  It  is  not  claimed  that  she  can  testify  as 
to  conversations  of  her  fonnor  hnsband  made  to  beraelf  m  third  parties. 
Such  conversations  and  admissions  are  to  be  exiAaded.  if  offered. 

8.  Objectitm  was  also  made,  hy  the  defendants  who  filed  answer,  to  the  evi- 
dence of  Henry  M.  Tliomson,  one  of  the  defteidants,  when  called  as  a  witness 
by  the  plainttfls,  on  tin  ground  tliat  be  was  tbe  husband  of  his  co^efmdant 
Clara.  Mrs.  Clan  Thomson  is  adaughter  of  Noah  D.  Bell;  and,  if  this  prop- 
erty belonged  to  her  tether,  she  inbsrited  one-thtrd.  and,  if  not,  ttien  she  in- 
herited one-ninth,  interest  In  thto  and  other  pn^erty  from  ber  grandfatho'; 
so  that,  in  any  event,  she  has  an  undivided  interest  in  tbe  land.  It  ber  hus- 
band has  a  substantial  Inteieat  in  tbe  cmtestt  then  he.  too,  is  a  oompetent 
witness.  He  has  no  interest  in  her  real  estate  which  be  can  oonvey  by  his 
indiTtdnal  deed;  but  be  has  the  right  to  possess  and  enjoy  thepn^rty,  and 
this  marital  right  will  be  defeated  to  the  extent  that  the  land  is  set  off  to  the 
plaintiff  for  her  life.  We  tblnl^  be  is  tfaerefwB  not  merdy  a  nominal,  but  a 
BUbstanUal.  party  to  tbe  suit,  within  the  meaning  of  the  following  anOiori- 
ties:  FuffaU  v.  Pisros,  49  Mo.  441;  Cooper  v.  Ord,  60  Mo.  428;  St^en  v. 
Bauer,  70  Mo.  404. 

4.  At  Uie  request  of  counsel  for  some  of  the  d«f eddants,  and  before  any  evi. 
dence  was  heard,  the  witnesses  then  present  were  ewom,  and  were  by  the 
court  directed  to  withdraw  fnnn  the  oonrt-room,  and  not  return  until  called. 
Mr.  Stephens,  one  of  the  witnesses  thus  sworn  for  defendants,  when  called  to 
the  stand,  stated  that  he  had  been  in  tbe  court-room  off  and  on,  15  minutes, 
and  that  he  had  not  understood  the  rule  excluding  witnesses  from  the  room. 
The  court  refused  to  hear  his  evidence,  and  defendants  excepted.  Other  wiW 
neasee,  not  present  when  the  rule  was  made,  and  not  sworn  until  called,  were 
•  also  excluded;  one  because  he  had  ueen  in  the  room  less  than  five  minutes, 
and  another  though  he  heard  none  of  the  evidence,  and  no  witness  was  on  1^ 
stand  while  he  was  present.  The  Judge  may,  according  to  the  weight  of  the 
authority,  in  his  discretion,  order  an  examination  of  the  witnesses  out  of  the 
hearing  of  each  other,  and  some  of  the  authorities  hold  that  it  is  discretionary 
with  him  whether  a  witness  shall  be  examined  at  all  who  has  disobeyed  the 
order;  but  it  is  believed  that  to  refuse  to  hear  the  evidence  of  a  witness  who 
had  disobeyed  the  order,  without  fault  on  tfie  part  of  the  party  calling  him, 
would  be  reversible  error, — an  unsound  exercise  of  that  discretion.  The  fol- 
lowing extracts  from  the  text-books  will  show  tbe  ourrent  <tf  mo^rn  rulings: 
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"A  wltneaa'  testimony,  it  it  true.  iriU  not  be  necessarily  ruled  oot  because 
be  remains  in  court,  even  willfully,  a^er  being  ordered  to  withdraw:  but  ha 
exposes  himself,  by  his  disobedience,  to  an  attachment  for  oontQmpt.  But, 
where  the  party  catling  the  witness  is  to  blame  for  the  disobedience,  then  the 
witness  mi^  be  excluded."  1  Wbart.£v.  g  491.  "If  a  witness  who  has  been 
ordered  to  withdraw,  continue  in  court,  it  was  formerly  considered  to  be  in 
the  judge's  discretion  whether  or  not  the  witness  should  be  examined;  but  it 
may  now  be  considered  as  settled  that  the  circumstance  of  a  witness  having 
remained  in  court,  in  disobedience  to  an  order  of  withdrawal,  is  not  a  ground 
for  rejecting  his  evidence,  and  that  it  merely  affords  matter  of  observation." 
2  Phil.  Ev.  887.  "A  witness  who  disobeys  snch  an  order  is  guilty  of  coutempt, 
but  the  judge  cannot  refuse  to  hear  his  evidence,  although  the  circumstance 
Is  matter  of  remark  to  the  jury."  2  Best,  £v.  §  636.  Any  other  role  would 
put  It  in  the  power  of  a  hostile  witness  to  deprive  a  par^  of  his  evideaoe; 
and  we  conclude  that  the  better  rule  is  that  it  ia  reversible  ervor  to  ezdnde  a 
witness  who  has  disobeyed  the  order,  unless  the  party  oi  his  attorney,  calling 
the  witness,  has  been  party  or  privy  to  tbe  vlobttlou  ot  the  order;  and  this 
conclusion,  we  brileve,  has  tbe  supportof  the  following  authorities:  KatthY. 
WilwHt  6  Mo.  485;  HiAbard  v.  Hubbard,  !  Or.  42;  /Tcy  v.  Com.,  82  Grat. 
946;  Davenport  y.  Ogg,  16  Ktn.  868;  Ml  t.  BtaU^  44  Ala.  393.  It  is  dearly 
sliown  that  these  witnesses  were  not  in  the  ooart  room  by  the  oonniTanoe, 
knowledgen  or  oonaent  of  the  defendants  or  their  attorney*  and  It  was  enor 
to  exdode  the  witnasa  Stephens.  The  two  othw  witneiaee  bad  no  notice  ot 
the  rule,  and  cannot  be  said  to  have  disobeyed  it.  Still  it  was  error  to  exclude 
them,  fw  it  was  stated  and  understood,  vhen  the  rule  was  made,  that  there 
were  other  witnesseb  for  thedefenM*  not  Uian  itfesent.  who  would  be  called. 
Other  witnesses  were  also  axduded,  but  we  need  not  notice  tbe  rulings  in  re- 
spect of  them.  Tbe  real  merits  of  this  case  cannot  be  considered  until  all  the 
evidenoe  is  in  the  record.  The  j  udgmunt  is  reversed,  and  thecaoie  rennnded 
for  trial  anew. 


Bat,  J.,  absent.  The  other  judges  concnr. 


KxcKPTioxB,  Bill  ot— Rxtcial  to  Sion  —  A»»ida,vit8  as  to  CoBBaomas  o»  Bill— 
8urnciB3tcT. 

On  appeal  from  a  conriotlon  for  murder  the  trial  Judge  refused  to  alffn.  the  bin 
of  exceptions  on  the  ground  that  it  was  not  tnie,  and  gave  defendanPs  coanaet 
time  to  prepare  a  proper  biU.  Defendant's  cotmsel,  however,  had  Uie  rejected  Mil 
signed  by  three  b  j-staoders,  and  filed  with  the  clerk  tour  affidavits  as  to  Its  correct- 
ness, as  provided  by  Rev.  St.  Mo.  {{  863»-3641.  One  of  the  affiants  stated  that  ho 
did  not  near  all  the  eridence,  but  that  his  own  testimony  was  correctly  rmxHited. 
The  otiier  three  affiants  were  on  the  panel  of  jurors.  One  of  them  stated  that  the 
proceedinflTs  were  in  the  main  oorreotfy  stated  In  the  bill,  and  the  other  two  stated 
uiat  the  bill  was  true  aocordine  to  their  best  recollection  at  the  time.  Hie  statCL 
as  authorized  by  section  8640,  also  filed  the  affidavits  ot  four  lawyers,  residents  ox 
the  oonnty,  to  the  effect  that  they  were  preseot  during  the  trial,  that  tbey  heard 
all  iba  evidenoe,  objections,  and  rulings  ot  the  court;  that  they  had  oarexully  ex- 
amined the  bill  inrefNured  by  defmdant'a  oonnteL  and  that  it  was  not  true.  Held 
that,  under  such  prepondenuice  of  evidenoe  against  the  oorreotneaa  of  the  bill,  it 
could  not  be  considered. 

Error  to  Buchanan  criminal  court. 

Peter  Hronek  was  indicted  and  convlded  of  murder  in  the  first  degree,  and 


sued  out  a  writ  of  error  to  the  trial  court. 

F.  a.  Winn  and  Wm,  B.  Sanfordt  for  plaintiflin  error.  X>.  &.  Boone,  Atty. 
Gen.,  for  tbe  State. 


Statb  e.  Hboitbk. 
(Supreme  Court  of  MiasourL  May  7, 18Sa.) 


328 


BODTHWZBimUC  BEPfnOSB. 


[Mo. 


NoBTOH,  G.  J.  At  the  March  tenzit  1887*  of  the  Bachanan  otmnty  crim- 
inal court,  the  defendant  was  Indicted  for  murder  fn  the  first  d^^  for  kill- 
ing his  wife  by  shooting  her  with  a  pistol.  He  was  pnt  upon  his  trial  at  the 
June  term,  1887,  of  said  court,  and  was  found  guilty  as  charged,  and  sen- 
tenced to  be  banged.  From  the  judgment  of  the  court  he  has  prosecuted  a 
writ  of  error  to  this  court. 

The  first  question  presented  by  the  record  is  as  to  whether  there  is  any  bill  of 
exceptions  in  the  case.  The  bill  ot  exceptions  is  not  signed  by  the  trial  j  udge, 
and  when  presented  to  him  for  his  signature,  on  the  8th  of  July,  1887,  be  refused 
to  sign  it»  aa  shown  by  Ids  oertificate  attached  to  the  transoript,  for  the  folio  w  ing 
leasoas:  **BecaaBe  it  does  not  correctly  state  the  erideace  as  giren  biuore  the 
court  of  a  single  witnees  who  testified  upon  the  trial;  that  said  bill  of  exceptions 
is  not  f  nil,  and  does  not  enable  -the  reader  of  it  to  form  any  ooirect  idea  of  the 
case  as  presented  by  the  evidenoe.  Beeaose  the  <^cial  stenographer  of  this 
oonrt  to<A:  down  all  the  evidence  In  shorMund  tlut  was  given  during  the  trial, 
and  haa  been  ready  to  famish  a  copy  of  the  same  to  defendant's  eouns^  when 
demanded,  and  is  still  ready  to  do  seas  he  Infomwdthe  eoort,  andtheoonrt  re- 
qalres  of  the  defendant's  counsel  a  correct  atrtemait  of  the  evidence  and  mlinga 
ot  the  court  during  the  trial,  or  ttie  substance  of  it,  before  the  court  will  sign 
a  btU  ot  excq^ons  In  this  case;  and  now  gives  the  detteidant*B  counsel  until 
the  15th  tnst.  to  prepare  a  proper  and  correct  bill  of  exeeptlims*  and  has  ad- 
Jonmed  till  that  time  to  enable  them  to  do  so."  The  dtfendant'a  ocHinsel  did 
not  pursne  the  course  Indicated,  but  prepared  the  bin  now  on  file  and  had  the 
same  dgned  1^  ttiree  by-standers,  and  on  the  19th  of  Jnly  pxesented  the  rame 
to  the  judge  for  his  signature,  and  he  refused  to  sign  it,  as  oertifled  toby  him. 
because  it  was  not  true.  On  the  22d  and  28d  July  defandant  filed  with  the 
clerk  tour  affidavits  in  support  ct  the  owrectaess  of  the  bill  as  signed  1^  the 
by-fltuuLers.  Tbe  first  of  ihem  Is  signed  by  one  Dr.  Porter,  who  states  that 
he  waa  not  present  daring  the  greater  portion  of  the  trial  and  did  not  hear  the 
evidence,  hot  that  his  evUence  la  oorreoUy  rnxirted.  The  other  three  affldar* 
vits  are  made  by  persona  who  were  09  ttie  triu  panel  of  Jurois.  One  of  them 
states  that,  according  to  fala  best  knowledge  and  recollection,  the  evldenoe  and 
ruUnga  ot  the  court  and  other  proceedings  are  in  the  main  correcAly  stated  as 
he  then  remonbars  thenu  The  other  two  stated  the  bill  was  true  wd  correct 
according  to  their  beet  recollection  at  that  time.  As  is  authorized  by  sed^Ion 
8640  Bev.  St.,  the  state  thereupon  filed  an  affidavit  of  four  lawyers,  residents 
of  Buchanan  county,  with  the  derk,  to  the  effect  that  th^  were  praent  dar- 
ing the  trial  of  the  cause;  that  they  heard  all  the  evidence, objections,  and  rul- 
ings of  ttie  court,  mA  aU  <^er  matters  and  things  that  took  place  duping  the 
progress  of  tbe  trial,  and  that  they  have  carefully  examined  the  bill  of  excep- 
tUms  preaented  by  the  defendant  to  tbe  court  for  its  signature,  and  which  sig- 
nature was  refused  because  said  bill  was  untrue,  and  that  said  bill  was  then 
signed  by  certain  by-standers;  that  said  bill  is  not  true:  "(l)  Because  it  fails 
to  set  out  all  the  evidence  or  the  substance  of  the  evidence  aa  given  at  the  triaL 
(2^  That  the  evidence  set  out  is  false,  garbled,  misleading,  and  disconnected. 
(S)  That  not  more  than  one^ialt  of  the  evidence  given  at  the  trial  is  set  out. 
(4)  That  each  and  all  of  the  objections  made  to  evidence,  as  appears  in  said 
bill  of  exceptions,  is  false  and  untrue,  except  the  state's  objections  to  evidence 
aa  to  drunkennens,  Which  the  court  overruled  and  permitted  all  evidence  on 
that  point  to  go  to  the  jury  as  offered  by  defendant.  (5)  That  the  hypotheti- 
cal questions  purporting  to  have  been  asked  experts  are  not  stated  as  they  were 
asked.  (6)  That  the  bill  as  filed  is  false  in  presenting  evidence  that  never 
was  ofEered  at  tibe  trial.  (7)  That  so  numerous  are  the  errors  in  the  bill  on 
file  that  tbey  can  only  be  fully  set  forth  by  comparing  It  with  tbe  stenogra- 
pher's report.  (8)  That  the  defendant  seemed  to  understand  English  suffl- 
cientiytoanswwallquestionspropoundedtohimlnteUlgently.  (9)  Thatthe 
bill  as  flted  does  not  fairly  present  the  circumstancea  under  which  tluB  ocKurt  in- 
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terraptedoonnsel  for  defense  in  his  opeaing  statement.  (10)  That  the  criminal 
court  in  which  this  case  was  tried  has  an  official  stenographer,  who  was  pres- 
ent during  this  trial  and  seemed  to  be  taking  notes  of  the  proceedings  througti- 
out.  (11)  That  they  know  no  reason  why  defendant  cannot  procure  said 
atenogti^ner's  notes  and  present  the  ffiU  proceedings  before  the  supreme  court 
as  it  was  presented  before  the  trial  court  and  juvj.  (12)  That  the  bill  as  iBled 
presents  a  different  theory  of  the  case  from  that  on  which  it  was  tried.  (13) 
That  not  more  than  half  of  the  evidence  adduced  at  the  trial  is  preserved  in 
the  bill  of  exceptions,  and  the  portion  preserved  is  garUed,  incorrect,  and  does 
not  present  the  case  as  it  went  to  the  Juiy.  (14)  That  the  testimony  of  all 
the  witnesses  was  that  the  defendant  was  sane,  except  Br.  Porter,  who  said, 
in  reply  to  the  hypothetical  question  titsX  defendant  was  either  drunk  or  in- 
sane, he  did  notknow  which.  (15)  That  the  defense  interposed  was  insanity. 
(16)  That  tbe  UU  filed  does  not  correotly  present  the  cross«xamination  of  wit- 
nesses, or  show  any  eros>-examinati<»ii.  (17}  That  the  <^entng  statemmt 
made  by  defendant's  counsel  is  not  fairly  ana  correctly  set  trath  In  the  faiU 
filed.  (IS)  That  defendant  stated  on  tbe  witness  stand  that  he  killed  his  wife 
while  mad  and  drunk.  (19)  Thattbe  question  pniporting  to  have  been  asked 
a  Dr.  Bos^  Is  not  trae.  (aO)  The  court  permitted  evidence  at  defendant's 
jealousy  and  drinking  to  excess  to  be  introduced,  and  did  not  make  remarks 
lUtiibuted  to  it  by  the  bill  of  exceptions." 

Tbe  statutory  provisions  relating  to  the  qaestiou  under  consideration  are 
»  follovs:  *'Sec.  S6S7.  If  tbe  Judge  refuseto  sign  a  bill  on  tbe  ground  that 
It  Is  untrue,  be  shall  cerUiy  under  bis  hand  the  cause  of  such  rSusal.  Sec. 
S688.  If  the  Judge  refuse  to  sign  any  bill  of  exceptions,  such  bill  may  he 
signed  by  three  hy-standers  who  are  respectable  inhabitants  of  the  state,  and 
the  court  shall  pomit  every  such  bill  if  the  same  be  true  to  be  filed  In  court. 
Sec.  3640.  When  tbe  judge  shall  refuse  to  permit  any  bill  of  exceptions 
signed  by  the  l^*standers  to  be  filed,  and  shall  have  certified  that  it  is  untrue, 
either  in  the  suit  may  take  affldavibi,  not  exceeding  five  In  nnm  ber.  in  rela- 
tion to  its  truth.  Sec.  3641.  Such  aflBdavits  shall  be  taken  and  d^osited  in  the 
clCTk's  office  within  five  days  after  the  trial  of  tbe  cause,  and  on  appeal  or  writ 
<jl  error  cf^les  of  such  affidavits  shall  be  annexed  to  and  form  a  part  of  the  reo- 
tad  at  tbe  cause.  Sec.  S642.  Every  court  to  which  an  appeal  or  writ  of  er- 
ror shall  be  taken  shall  admit,  as  part  ot  the  record  of  the  cause,  eve^  bUl 
<tf  exceptions  taken  therein,  upon  its  appearing  satisfactorily  to  audi  court 
that  the  truth  of  the  case  is  fairly  stated  in  such  bill ;  that  tbe  same  was  taken 
according  to  law,  and  that  the  court  refused  to  permit  such  biil  to  be  filed. 
Sec.  3643.  The  truth  of  every  such  bill  shall  be  tried  by  the  affidavits  required 
by  this  article  to  be  taken,  and  filed  in  the  clerk's  office."  Tiying  tbe  truth 
of  the  bill  by  the  test  which  the  statute  provides,  there  is  a  dear  prepondei^ 
ance  a,gain8t  its  correctness;  of  the  affidavits  in  support  of  the  bill  one  of  them 
states  that  it  is  in  the  main  correct,— that  is,  that  it  is  not  wholly,  but  only 
partly,  correct.  Two  other  affidavits  state  that  the  bill  is  true  and  correct  ac- 
cording to  their  best  recollection  at  the  time  made.  On  the  other  band  the 
affidavit  of  four  attorneys,  who  heard  all  the  evidence,  objections,  exceptions, 
and  all  other  proceedings  of  the  trial,  state  positively  and  unequivocally  that 
the  bill  is  not  true,  that  it  presents  a  different  theoiy  of  the  case  from  that  on 
which  it  was  tried,  and  specifies  a  large  number  of  distinct  grounds  wherein 
the  bill  is  incorrect  and  untrue.  One  of  the  affidavits  in  support  of  the  bill  in 
effect  states  it  to  tte  correct  only  in  part;  two  other  of  the  affidavits  as  to  its 
truth  are  general,  and  lacking  in  posltiveness.  On  the  other  hand  the 
davits  of  four  other  persons  are  positive  and  unequivocal  that  the  hill  is  un^ 
true  and  incorrect,  and  point  out  with  particularity  wherein  it  is  untoue;  so 
ttiat,  as  ttie  the  matter  presents  itself,  there  are  but  two  affidavits  in  support 
of  the  bill,  and  five  hearing  witnesses  that  it  is  untrue;  and,  casting  out  of 
view  the  certificate  of  the  judge  who  tried  the  case  as  to  its  untruthfu^eHnira 
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bold  that  tbe  bin  aa  presented  cannot  and  oaghfcnot  to  beoonddeted,  aa  hj 
ooneidering  it  we  would  be  pusing  upon  a  case  wbich  tbe  bill  makes  different 
fiDin  that  passed  upon  by  uw  criminal  oonrt.  It  seems  Uiat  the  tacial  eourt 
afforded  to  defendant's  conned  erny  facility  in  Its  power  to  procare  from  Uie 
offldal  atenoi^pble  reptnter  a  oorrect  Tonion  of  Vb9  evidenee,  objectionB.  and 
exceptlona,  n  which  it  seems  they  did  not  avail  thonselveB. 

In  Uiis  view  of  the  subject  there  Is  nothing  before  us  for  eonsldmtloa  but 
the  record  proper,  and,  flnding  no  error  in  it,  Uie  judgment  la  afflnned. 

All  oononr  except  Bat,  J.,  lUwentL 


L  MuTiR  AXD  StnvAxn — DaticnrB  Appuaxosb— Nbguobvob  or  MABTsa — Qm- 

nOM  FOB  THB  JdBT. 

nalDtlfl,  an  employe,  wm  Injured,  without  n^llseaoe  on  bti  part,  1>7  the  falling 
of  a  temporary  bridge  which  he  was  orowliig  on  aefendont'B  train.  The  bridge  was 
deBlgnea  for  uie  paaBage  of  trtina,  tiw  operation  of  a  pile-driver,  and  the  oonatruc- 
tiou  of  a  permanent  bridge  therefrom.  The  bridge  had  been  la  use  for  several  days. 
AU  the  detailB  of  the  oonstmotlon  and  Inspection  of  the  bridge  were  before  the  jury. 
Held,  that  it  was  for  tbe  Jury  to  say  whether  defendant  uaed  reaaonaUe  oare  In 
the  constmction  and  inspection  of  the  bridge,  keeping  in  view  the  purpose  for  which 
it  waa  to  be  used. 

8.  84MB— DBncnvB  ArpuAiccBS— Nbouobbob  or  Uabtbb— Dbqkbb  or  Cabb. 

Where  defendant  fnmlBhes  for  his  employeB  a  tempomy  bridge  for  the  passage 
of  construction  trains,  and  the  eouBtmctlon  of  a  permanent  bridge  therefrom,  the 
fact  that  the  bridge  was  built  under  a  competent  foreman,  and  competent  inspect- 
ors were  afterwanl  furnished,  does  not  free  defendant  from  llabllity  to  such  em- 
ployes for  defects  In  the  oonstniction  aod  repair  of  the  bridge  which  dofendaot 
oonld,  in  the  exercise  of  ordinary  oore,  have  known  ol' 

8.  Same— Dbfbctivb  Appluxcbs— Btidbncb. 

In  an  action  against  a  r^road  company  for  personal  injuries  from  a  falling  bridge, 
evidence  that  the  piles,  under  a  part  of  the  oridgc  that  did  not  give  way,  leaned 
down  the  river,  and  were  braced  before  the  accident,  is  admissioU  as  tending  to 
Bhow  the  nneral  character  of  the  Btnicture,  the  wele^t  to  be  given  the  evtdraoe 
being  for  the  jury. 

4.  Bahb— Defhctivb  Appliascbs— Nbgliobkcb  or  Mastkr— iNBTRCCrrORB. 

In  an  action,  by  an  employe,  for  personal  injury,  an  instruction  that  plaintifC  would 
be  entitled  to  recover  If  defendant  knew,  '*or  by  the  use  of  ordinary  care  In  the  In- 
spection of  said  bridge  or  otberwise"  might  have  known,  that  it  waa  unsafe,  doea 
not,  by  the  use  of  the  words  "or  otherwise,  **  call  for  the  higbest  degree  of  oare  pos- 
slt^e  on  defendant's  part.* 

Bi  JUBT— ProviNCB  or—PlNDINO  THAT  TrERB  IB  BviDBNCB  AS  TO  A  FaCT  IN  QtTBSTIOlir. 

Where  an  interrogatory  submits  to  the  jury  Uie  question  whether  there  u  any  ev- 
idence tending  to  prove  ac  alleged  fact,  the  answer  will  be  disregarded,  the  ques- 
tion being  one  of  law  for  the  court. 
6.  Apphal — Rbview  -Dbhurrbr  to  Evidbmck. 

Where  defendant  puts  in  his  evidence,  after  interposing  a  demurrer  to  pltintllTs 
evidence  which  was  overruled,  and  tbe  evidence  as  a  whole  entitles  plaintiff  to  go 
to  the  jury,  the  demurrer  will  not  be  considered  on  appeal,  though  it  should  have 
been  sustaued  when  it  was  Interposed. 

SoERWOoD,  J.,  dissenting. 

Appeal  fnnn  circuit  court,  Carroll  county. 


>The  master  Is  responsible  for  the  negligence  of  a  servant  who  stands  as  his  vice- 
principal  and  direct  representative,  invested  with  bis  own  authority  over  Inferior  serv- 
ants,  and  the  latter,  when  Injured  by  such  negligcoce,  are  not  barred  bv  the  doctrine 
of  fellow-servant.  Farren  v.  Sellers,  (La.)  3  tJoutb.  Rep.86!i,  and  note;  BailroadCcv. 
Smith,  (Neb.)  36  N.  W.  Bep.  285. 

*  A  master's  liability  for  injuries  to  his  servant  for  defective  arrangements  Is  not  that 
of  an  Insurer  or  of  a  guarantor.  Tbe  Question  is  one  of  reasonable  care  and  diligence. 
Batterson  v.  Railway  Co.,  (Mich.)  18  N.  W.  Rep.  SOSjlS  N.  W.  Rep.  S6i;  Richards  v. 
Bough,  (Mich.)  18  Nl  W.  Rep.  786;  Railroad  Co.  v.  Wagner,  (Ean.)  7  Fac.  Rep.  204: 
Pierce  v.  Mills  Co.,  (Oa.)  4  B.  E.  Rep.  381 ;  Manufacturing  Co.  v.  McCormick,  (^}  IS 
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H.  H.  Trimble,  Palmer  Trimble,  Anderson,  Davit  A  H'ageman,  Miriek  A 
Young,  and  Bada  A  OraAum,  toriv>peUant.   WatenA  Wyne,  for  respondent. 

Blaok,  J.  Defendant  appealed  ftom  a  Judgment  In  a  personal  dami^  suit, 
and  insists  that  ttie  arldenee  does  not  support  tbe  verdict.  Tlie  facts  dis- 
cloeed  are  ttMse:  In  Uie  course  of  the  constructlOT  of  tts  road  tbe  defendant 
built  a  temporary  t«1dge,  or  false  work,  ov«r  Grand  river,  in  Chariton  county. 
This  bridge  was  used  for  the  erection  of  the  permanent  atructure  therefrom, 
and  for  ttie  passage  of  oooBtruction  trains.  It  had  lieen  so  need  for  11  days 
beforethe  accident  in  question,  naintifl  and  others,  a  gang  of  track-layers, 
took  the  evening  construction  train  for  their  lodgi  ng-plaoe,  on  the  east  side  of 
the  river,  and,  as  tbe  train  was  passing  over  tbe  bridge,  about  100  feet  of  it 
gave  way,  the  engine  and  several  cars  went  down,  and  the  plaintiff,  to  save 
his  lire,  jumped  from  ttw  car,  landed  in  the  river,  and  received  the  injuries 
of  which  be  complains.  It  is  not  claimed  that  he  was  guilty  of  negligence. 
Tbe  charge  of  negligence  is  that  ttie  bridge  was  not  of  sufficient  strength  to 
allow  tbe  toain  to  pass  over  it  in  safety,  and  that  it  was  insecure  and  in  an 
unsafe  oonditlon  at  the  time  it  gave  way.  Four  piles  were  driven  in  a  line 
with  the  currant  of  the  river,  and  on  the  top  of  these  was  placed  a  sill,  some 
16  toeit  above  tbe  water.  On  this  sill  were  placed  four  posts  16  feet  high, 
with  a  cap  on  top.  These  bents  were  17  feet  apart  and  extended  from  shore 
to  shore. — a  distance  of  some  800  feet  or- more.  In  that  part  of  the  bridge 
which  gave  way,  a  pony  bent  was  constructed  on  each  of  the  bents  before  de- 
scribed, consisting  of  three  posts  with  a  cap,  to  receive  the  stringers  npon 
which  the  ties  rested.  There  is  evidence  that  the  plan  of  the  bridge  was  tbe 
standard  plan  for  permanent  wooden  bridges  where  there  is  no  driftwood,  and 
that  the  timbers  and  material  used  were  of  the  standard  size  and  of  good  qual- 
ity. The  evidence  also  shows  that  the  posts  of  the  pony  bents  were  not  placed 
directly  over  the  posts  beneath;  that  the  piles  under  one  bent  were  far  out  of 
a  perpendicular  position ;  but  this  bent  was  next  to  the  shore,  bad  been  braced 
a  day  or  so  before  the  accident,  and  was  not  in  that  part  of  the  bridge  which 
fell ;  that  a  pile-driver,  built  upon  trucks  and  weighing  some  30  tons,  was  op- 
erated from  tbe  track  on  tbe  bridge,  the  use  of  which  caused  the  bridge  to  vi- 
brate and  throw  the  track  out  of  line,  so  that  frequent  inspection  of  the  bridge 
was  required.  One  witness  says  the  ties  were  not  spiked  to  the  stringers, 
but  others  say  every  fifth  or  sixth  tie  was  spiked.  The  track  was  constructed 
in  such  a  way  that  it  could  be  moved  out  of  line,  from  time  to  time*  and  not 
interfere  with  the  work  on  the  permanent  bridge. 

I.  As  between  master  and  servant,  the  mere  fact  that  an  appliance  proves 
to  be  defective,  and  the  servant  is  injured,  does  not  make  out  nprima  facie 
case  for  the  servant  of  negligence  on  the  part  of  the  master.  But  that  Is  not 
this  case.  Here  all  the  details  of  the  construction  of  the  bridge  and  its  in- 
spection were  before  the  jury,  so  that  the  case  does  not  stand  alone  on  the  fact 
that  the  bridge  fell  and  the  plaintiff  was  injured.  The  measure  of  the  defend- 
ant's duty  iB  reasonable  and  ordinary  care,  both  in  ttie  construction  of  the 
bridge  and  in  keeping  it  in  repair.  Keasonable  and  ordinary  care  must  al- 
ways t>e  determined  in  ttie  light  of  the  dangers  to  be  reasonably  apprehended. 
It  is  clear  that  more  care  is  required  in  the  coustmctton  of  a  temporary  bridge, 
designed  for  the  passage  of  trains  and  the  op«ation  of  such  a  pile-driver 
therefrom,  ttian  in  one  simply  designed  for  the  passage  of  trains.  While  ttie 
plaintiff  did  not  call  tiay  expert  bridge  builders  to  show  that  the  bridge  was 
defective  in  its  construction,  still  it  was  competent  for  tbe  jurors  to  say,  with 
all  of  the  details  before  them,  whether  tbe  defendant  had  used  reasonable  and 
ordinary  care  and  foresight  in  erecting  this  structure,  keeping  in  view  tbe 
purposes  for  which  it  was  to  Iw  used.  Tbe  same  may  be  said  of  the  inspec- 
tions. Tbe  anperintendent  says  he  inspected  the  bridge  three  or  four  times 
mdb  day, — three  ttanes  on  the  day  it  fell, — and  that  he  saw  nothing  wrong; 
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and  another  witness  says  he  inspected  it  at  least  twice  a  day.  Forces  of  men 
were  at  work  on  both  sides  of  the  river,  and  at  different  ptaoee  on  the  bridge, 
and  some  of  these  inspections  were  made  in  going  from  one  place  to  the  other, 
to  give  directions ;  and  whether  these  inapeetions  were  made  with  reasonable 
care  was  a  question  for  the  jury.  It  is  a  weU-kuown  principle  of  ^pUed  me- 
chanics that  these  oscillating  motions  are  highly  ddtrimeqtal  to  atmct- 
ures,  and  a  corresponding  degree  of  care  shoiUd  beexerciseid  to  guaid  agabut 
their  effects.   Tliere  was  no  error  in  sanding  the  case  to  the  jury. 

2.  Thus  far  we  have  considered  the  evidence  as  it  stood  at  the  close  of  the 
case.  A  demurrer  was  Interposed  at  the  close  of  the  plalatifE's  evidence,  which 
was  overruled.  If.  after  making  such  a  demurrer,  the  defendant  puts  In  his 
evidence,  and  the  evidence  as  a  whole  entitles  Che  plaintiff  to  go  to  the  jury, 
the  demurrer  to  the  plaintiff's  evidence  will  not  be  considered  here.  This  is 
true  though  the  demurrer  should  have  been  sustained,  aa  the  case  stood,  when 
it  was  interposed. 

3.  We  have  held  again  and  again  that,  as  between  master  and  servant,  the 
master  is  not  required  to  Ornish  absolutely  safe  appliances.  The  rule  in  this 
respect  is  that  the  master  must  use.ieasonable  and  ordinary  care  and  foresight 
in  procuring  appliances  and  keeping  them  in  order  and  good  repair,  and  this 
is  the  extent  of  his  duty  to  the  servant.  This  rule,  it  is  said,  is  violated  by  as 
much  of  the  plaintiff's  second  instruction  as  declares  that,  if  the  bridge  "  was 
unsafe  and  insecure,  and  was  insu£Bcient  to  support  and  sustain  the  weight  of 
the  train,  because  of  its  construction  or  its  then  condition;  and  if  defendant 
knew,  or  by  the  use  of  ordinary  care  in  the  inspection  of  said  bridge  or  other- 
wise, might  have  known,  that  said  bridge  was  insecure,  insufficient,  or  unsafe, 
*  *  *  then  the  plaintiff  is  entitled  to  recover. "  We  cannot  see  that  the 
words  "or  otherwise"  make  the  instruction  call  for  the  highest  degree  of  care 
possible  on  the  part  of  the  defendant.  By  it  the  defendant's  liability  is  predi- 
cated upon  the  fact  that  the  bridge  was  unsafe,  and  the  defendant  knew  it,  or 
might  have  known  it  by  the  use  of  ordinary  care.  This  is  made  the  more 
emphatic  by  two  instructions  given  at  the  request  of  the  defendant,  whicliare 
as  follows;  "(6)  Even  if  the  defects  were  in  the  original  construction  of  the 
bridge,  yet  defendant  would  not  be  liable  for  such  defects  if  it  provided  com> 
petent  Inspectors,  who  went  over  said  bridge  very  carefully,  and  inspected  ail 
parts  of  it  carefully,  and  was  not  able  to  detect  any  such  defects."  "II.  Proof 
that  the  bridge  got  out  of  repair  after  it  was  built  will  not  entitie  plaintiff  to 
recover.  He  must  follow  this  evidence  by  additional  evidence  showing  that 
defendant  knew  that  the  bridge  was  out  of  repair,  or  would  have  known  it 
by  exercising  ordinaiy  care.  Such  knowledge  will  not  be  preenmed;  plain- 
tiff must  prove  it." 

4.  The  court  refused  to  instruct  that,  if  defendant  selected  a  competent 
person  to  plan  the  bridge,  good  materials,  and  competent  mechanics,  and  if 
the  bridge  was  planned  by  such  foreman  and  built  by  such  mechanics  accord- 
ing to  the  plan  and  of  said  materials,  then  defendant  is  not  liable  for  defects 
in  the  construction;  but  thecourt  gave  an  instruction  to  the  same  effect,  with 
this  qualiflcationt  "unles8defendantknew,or  could  in  the  exercise  of  ordinary 
care  haveknown,  of  suchdefect."  Aservantis  nota  mere  machine,  employed 
to  drive  a  nail  here,  or  a  spike  there,  where  directed  by  tbe  master  or  someone 
representing  him.  Many  things  involving  the  exercise  of  judgment  may  prop- 
erly be  left  to  tbe  servant.  Heneeit  has  been  held,  where  the  master  employs 
competent  workmen,  and  provides  suitable  material  for  staging,  and  lidxuats 
the  duty  of  erecting  the  staging  to  the  workmen,  aa  a  part  of  ^  xork  which 
th^  are  engaged  to  perform,  that  he  is  not  liable  to  one  of  the  workmen  for 
injuries  resulting  to  one  of  them  from  the  falling  ot  the  staging.  The  negli- 
gence in  such  cases  res<dves  itself  into  negligeDoe of  a  fellow-servant;  and  tbe 
principle  has  been  applied  under  a  variety  of  circumstances.  KMey  r.  Nor- 
eroi»t  121  Mass.  508;  KiUea  v.  Faxon,  125  Maas.  4S6;  Armour  t.  MaJm,  111 
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U.  S.  313,  4  Sup.  a.  Bep.  433;  PenTul  t.  Bailtoap  Co.,  62  Wis.  388,  21  N. 
W.  Bep.  269.  It  Is  ]ast  as  well  settled  that,  if  the  master  undertal^es  to  fur- 
nish structures  to  be  used  by  the  servant  in  the  performance  of  his  worlt,  the 
master  must  use  due  care  in  the  erection  of  the  structures,  and  if  there  is  negli- 
gence on  bis  part,  or  negligence  on  the  part  of  some  one  representing  him  in 
that  respect,  he  is  liable  forinjUriessustalnedby  the  servant.  See  authorities 
just  cited;  Arkerson  v.  Denntson,  117  Mass.  407.  Kow  in  this  case  it  was  no 
part  of  the  duty  of  tb6  plaintift  to  build  or  keep  the  bridge  in  repair.  Neither 
he  nor  his  foreman  had  anything  to  do  with  it.  It  was  held  out  to  him  as  rea- 
sonably safe  for  the  passage  of  construction  trains  by  the  very  act  of  taking 
him  back  and  forth.  The  bridge  was  planned  and  built  under  the  supervision 
of  foremen  employed  for  that  purpose.  The  acts  of  these  foremen  were  the 
acts  of  their  principal,  and  not  the  acts  of  a  fellow-servant  of  the  plaiatifC. 
There  is  nothing  in  this  case  to  take  it  out  of  the  rule  that  the  master  is  bound 
to  use  reasonable  care  and  foreeight  in  furnishing  and  keeping  In  repair 
structaies  and  appliances  to  be  used  by  the  servant  in  the  prosecution  of  the 
woit  assigned  to  him.  This  duty  is  personal  to  the  master,  and,  if  intrusted 
to  a  foreman,  the  negligence  of  the  foreman  is  the  negligence  of  the  master. 
It  l8  not  enough  in  such  eases  to  furnish  a  competent  foreman  or  ^ent.  If 
ttie  agent  is  shown  to  have  been  negligent,  the  negligence  will  be  imputed  to 
the  master.  Porter  v.  Railroad  Co.,  71  Mo.  67;  Covey  v.  Bailroad  Go,,  86 
Uo.  639.  For  like  reasons  the  defendant  did  not  perform  its  whole  duty  by 
furnishing  a  competent  bridge  inspector.  It  was  itsdaty  tosee  thatthe  bridge 
was  properly  inspected,  and  that,  too,  considering  not  only  the  fact  that  it  was 
used  for  the  passage  of  trains,  but  that  it  was  used  iu  operaUng  a  pile-driver 
therefrom.  It  follows  that  there  was  no  error  in  giving  and  refusing  instrao- 
tiODS  upon  this  branch  of  the  case. 

5.  The  objections  made  to  the  eight  special  findings  returned  by  the  Jury  in 
answer  to  interrogatories  submitted  at  the  request  of  the  defendant  are  that 
the  findings  are  not  supported  by  the  evidence.  These  objections  are  disposed 
of  by  wbi£  was  said  at  the  outset  of  this  opinion.  We  may  add.  as  to  the 
eigbttl  intern^atory.  that  whether  there  is  any  evidence  tending  to  prove  an 
all^^  tact  Is  a  question  of  law  for  the  court,  not  of  fact  tta  the  jury.  Such 
an  interr^^ry,  wiUi  its  answOT,  will  be  disregarded. 

6.  During  the  progress  of  the  trial  evidence  was  received  to  the  effect  ttiat 
the  piles  under  the  east  bent  leaned  down  the  river  at  an  angle,  one  witness 
says,  of  45  degrees.  The  objection  to  the  evidence  Is  that  it  was  irrelevant 
and  immateriaJ.  We  think  the  evidence  has  some  tendeney  to  show  the  gen- 
end  cbaraotw  the  struoture.  It  la  true  this  bent  did  not  give  way,  and 
other  evidence  shows  that  these  piks  were  braced  before  the  accident,  but  the 
weight  to  be  given,  to  the  evidence  was  a  queattoa  for  the  jury.  It  is  plain 
that  a  fair  trial  of  this  case  involves  a  fall  description  of  the  enUre  structuie* 
and  of  every  part  of  it.  The  judgment  is  affirmed. 

Bat*  J.,  absent.  Sherwood,  J.,  dissents.   The  other  Judges  concur. 


State  v.  Warden. 
(Sujirenie  Court  of  JftMOurl.  Hay  7, 188S.) 

X,  CbiicikjU'  Law— Contitsdakcb— Absencb  or  Hatesul  Witness. 

An  appllcatloD  for  a  continuance  on  the  ffround  of  the  absence  of  a  material  wit- 
ness set  out  what  the  witness  was  expected  to  prove.  The  prosecuting  attomev 
consented  that  the  fbots  set  out  in  title  application  as  to  what  defendant  expected 
to  prove  by  the  absent  witness  should  be  taken  as  the  latter's  testimooy,  and  de- 
fendant was  compelled  to  go  to  trlaL  Heldu  tliat  the  oontlnoanoe  was  improperly 
refused.   PoUowlng  SUxU  v.  JTelder,  6  S.  W,  Bep.  708. 

9.  Labccht— What  Constitotbs— Xhtekt. 

On  an  indiolment  for  larceny,  defendant  havlnff  admitted  taUng  the  proper^, 
hot  nlalailng  to  have  done  so  Innooeatlf,  thinking  It  belonged  to  a  relativoi  It  was 
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error  to  charge  that  where  property  has  been  atcdeiL,  sod  is  found  wooa  after  in  the 
poseesBion  of  another,  such  person,  In  the  abienoB  ox  exoneratlnK  erideDee,  la  pra- 
Bumed  to  be  the  thief,  aa  the  qneation  of  deCendanVa  Intent,  and  not  who  took  the 
propertT,  Is  the  one  for  conaideration  by  the  Jury. 

Appeal  from  tdroult  court*  Johnaon  county;  John  E.  Rtx^md,  Judge. 
Jobn  B.  Warden  was  IniUcted  tot  larceny.  The  Jury  found  him  guilty* 
and  be  appeals. 

<sr.  P,  Sparki,  for  appellant.   T?ie  Attorney  Cfenerah  for  the  State. 

Brace,  J.  At  the  May  term,  1S85,  of  the  Johnson  circuit  court,  the  de- 
fendant was  indicted  and  tried  for  grand  larceny.  The  Jury  Cailtng  to  agree, 
the  case  was  continued  to  the  December  term.  At  the  December  term  the 
defendant  made  implication  for  a  continuance  on  account  of  the  absence  of 
Fred.  Shores,  a  material  witness,  which  being  submitted  to  the  court,  and 
the  state's  attorney  admitting  that  if  the  witness  was  present  be  would  testify 
as  stated  in  the  application,  the  same  was  thereupon  orerruled.  and  the  de- 
fendant compelled  to  go  to  trial,  and  on  the  trial  be  was  permitted  to  read 
the  facts  set  out  in  the  aj^lication  as  the  testimony  of  such  absent  witness. 

The  facts  stated  In  the  apptlcatton  were  material  to  appellant's  defense. 
The  court,  in  overruUng  the  application  and  permitting  the  statement  to  be 
read,  must  have  found  that  the  defendant  had  exercised  due  diligence  in  en- 
deavoring to  procure  the  attendance  of  the  absent  witness;  and  under  the  d*^ 
cisions  of  this  court  in  8taU  t.  Berkley,  92  Mo.  41.  4  S.  W.  Rep.  24.  and 
State  V.  Netder,  6  S.  W.  Rep.  708.  the  court  committed  wror  in  overruling 
the  application  for  a  continuance. 

The  only  otiier  error  in  the  record  prejudicial  to  the  defendant  was  the  giv- 
ing by  the  court  on  behalf  of  the  state  of  the  fourth  Instruction,  which  is  as 
follows:  "The  Jury  are  instructed  that  where  property  has  been  stolen,  and 
recently  thereafter  the  same  property,  or  any  part  tli««of ,  is  found  In  the  pos- 
session of  another,  such  person  is  presumed  to  be  the  thief;  and  if  he  fails  to 
account  for  his  possession  of  such  property  tn  a  manner  consistent  with  his 
lanocence.  tither  by  direct  evidence,  or  by  the  attending  circumstances,  or  by 
his  character  and  habits  of  life,  or  oUierwise,  this  iwesumptlim  becomes  con- 
clusive a^nst  him."  No  fault  can  be  found  with  the  abstract  l^al  propo- 
sition laid  down  in  this  instruction;  but  the  Impropriety  of  Uyring  down  ab- 
stract propositions  of  law  for  the  guidance  of  juries  in  determining  questions 
of  foct,  instead  of  declaring  in  concrete  form  tiie  legal  conclusions  at  which 
they  must  arrive  in  a  particular  case  upon  the  facts  as  they  may  find  them* 
is  apparent  when  appllcaUun  is  attempted  of  Uw  onrect  abstract  legal  ininol- 
idecontalned  in  this  instruction  to  the  fiuits  in  this  case;  and  at  the  same  time 
the  inai^licabillty  of  the  {nstruction  to  those  ftuts  Is  demonstrated.  There 
was  no  question  on  the  evidence  as  to  who  took  the  horse,  bridlSi  and  saddle, 
the  prc^rty  chaiged  to  have  been  stolen.  The  defendant  admitted  that  he 
took  the  property.  His  plea  was  ttiat  he  took  it  innooenUy.  by  mistake,  be- 
lieving that  it  was  the  faorae  of  a  friend  and  relative  who  had  fpven  blm  pes- 
mission  to  ride  it  to  his  f  ather^s  house,  for  which  purpose  alone  he  used  it  and 
intended  to  use  It.  Tfawe  was  evidence  tending  to  sustain  this  defense,  and 
the  only  question  for  the  Jury  to  determine  was  whettier  the  taking  was  with 
a  felonious  intent, — whether  the  proper^  was  stolen,  or  taken  innocently  for 
the  purpose  stated,  by  mistake,  as  the  defendant  claimed.  If  the  jury  found 
that  the  property  was  stolen,  the  issue  was  decided.  There  was  no  necessity 
for  any  presumption  in  the  case.  The  presumption  is  indulged  under  proper 
circumstances  for  the  purpose  of  determining  who  took  the  stolen  pn^mty, 
but  has  no  place  in  a  case  where  the  only  question  Is,  was  tb»  property  sto- 
len ?  It  bears  upon  the  identity  <k  the  thief,  and  not  npon  the  question  whether 
or  nut  there  is  a  thief  In  the  transaction ;  upon  the  question  of  who  Uxk.  the 
property,  and  not  upon  the  question  of  tlie  intent  with  which  It  was  taken* 
— the  only  one  before  the  Jury  for  their  determination  in  this  case.   The  In- 
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atructioa  waa  outside  of  the  case,  may  have  prcis}udlced  tba  defense,  and  ahould 
not  have  bean^ven.  The  judgment  Is  revevsed.  and  causa  zemamled  ftnr 
new  trial. 
All  concur. 


Andebson  v.  Soott. 
(Supreme  Court     MUiourU  ISbj  7, 1888.) 

SPBCmC  PsKTOBlfAlTCT— WkBM  ObAMTBD— PaROL  PROMiaB  TO  CoNTST. 

A  promise  1>y  vUlatUTs  husband,  since  deceased,  to  defendant,  his  son-in-law,  of 
a  gift  of  oertam  land,  on  condition  that  he  would  bur  an  adjoining  tract,  wliioh  be 
bouffht,  and  on  which  he  made  improvements,  wiU  not  be  speoiftoaUy  enforced  in 
flom^  after  the  pnHiiiaor's  death;  It  sppeannf  that  defendant  bad  the  use  of 
wa  promised  land,  hut  made  no  improTemeDts  Uiereon,  and  there  being  no  proof 
that  the  Improremeats  on  tiie  puroluued  land  were  made  on  the  f^th  of  uie  gut.^ 

Appeal  from  circuit  court,  Pettis  county;  John  P.  Stbothbr,  Judge. 
Action  of  ejectment  by  Mary  J.  Anderson  against  liTicholas  H.  Soott. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Owrge  P.  B.  laakmin,  Ssxt  i^pellant.   ff.  W.  Batruit,  tor  respondent. 

Black,  J.  This  vas  an  action  of  ejectment,  commenced  in  April,  1881* 
for  100  acres  of  land  in  Fattlg  county.  Prior  ownership  in  George  Ajiderson 
Is  conceded,  who,  Iqr  Ms  laet  will,  dated  19th  December,  1879,  and  probated 
in  March,  1880,  devised  the  land  to  bis  widow,  the  plaintiff  in  this  sail.  De- 
fendant married  a  daughter  of  tiie  plaintiff  and  her  deceased  husband.  By 
way  of  an  equitable  defense,  be  sets  up,  in  his  amended  answer,  that  Ander- 
son requeated  him  to  purchase  an  adjoining  85  acres  from  the  Sedalia  Savings 
Bank;  th^  Anderson  promised  to  give  him  the  WO  acres  in  suit  if  he  would 
biiy  and  build  upon  the  85  acres ;  that  be  did  buy  and  build  upon  the  85  acres; 
that,  at  the  time  he  took  possession  of  the  85  acres.  Anderson  gave  him  pos- 
aeaston  of  the  100  acres,  and  pwmlsed  to  make  him  a  deed  as  soon  as  he  (An- 
derson) got  a  oonv^ance  of  the  land  from  Mills,  in  whom  the  legal  title  waa 
then  vested.  Anderson  had  purchased  this  and  other  lands,  in  all  300  acreSt 
frcnn  Mills,  but  did  not  get  a  deed  therefornntllshortly  bcforehlsdeath.  The 
deed  bears  even  date  with  the  will,  19th  December,  1879.  Defendant,  or  de- 
fendant and  Mr.  Anderoan,  purchased  the  85  acres  from  the  bank  in  1877  or 
1878,  and  t^  deed  theref<n  was  made  to  the  defendant  in  April.  1879.  At 
the  Ume  of  the  purchase  the  defendant  took  poesesaion,  built  a  house,  barn» 
and  made  some  other  improvements  on  the  85  acres  purchased  of  the  bank. 
He,  at  the  same  time,  took  possession  of  the  100  acres,  and  continued  in  the 
poasesslott  thereof  to  the  oommencement  of  this  suit,  but  it  does  not  appear 
that  be  ipade  any  improvement  on  that  tract.  Mr.  Scott,  the  former  assessor, 
testified:  "I  don't  remember  that  Mr.  Anderson  ever  g-ave  in  the  land,  but 
Instructed  me  to  assess  it  to  Nich.  Scott,  the  defendant,  and  said  either  that 
be  bad  given  it  to  Nicfa.'s  wife,  or  was  going  to  give  it  to  her,  and  defendant 
went  into  possession  the  next  fall  or  spring.  Anderson  Instructed  me  to  as- 
sess this  100  acres  and  20  acres  of  limber  to  defendanl.  I  have  no  recollec- 
tion of  what  year  it  was  he  said  this. "  Leftwick  says  he  had  a  conversation, 
date  not  given,  with  Anderson,  which  he  relates  as  follows:  "I  met  him  near 
the  land.  I  asked  him  why  he  didn't  build  on  that  100  acres  a  tenement 
house,  and  rent  it.   He  said  he  had  given  it  to  his  daughter  Mary;  said  he  bad 

^Bquitr  protects  a  parol  gift  of  laud  equally  with  a  parol  agreement  to  sell,  if  accom- 
panied by  possession,  and  the  donee,  inauced  by  tbe  promise^as  made  valuable  im- 
provemente  on  the  property.  Dawson  t.  McFaddln,  (Neb.)  SiN.  W.  Rep.  S88;  PouUain 
V.  Ponllain,  fGa.)  4  S.  B.  Rep.  ti3.  The  improvemente  must  be  substantial  and  valu- 
able, and  exceed  the  value  of  the  rents.  Wooldridge  v.  Hancoclc,  (Tex.)  6  S.  W.  Rep.  818. 
A  parol  gift  of  land,  followed  by  immediate  and  continued  possession,  is  good  as  against 
all  rabaeqnent  grants  or  incambrances  of  the  donor.  Potter  v.  Smith,  (Hloh.)  UN.  W. 
Bep.BlQb  Bee  Anson  v.Townsehd,  (Cal.)  l&Fac.  Rep.49. 
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told  Nlch.  tbat,  if  he  would  buy  that  85  acres  from  the  bank,  he  would  give 
bim  the  100  acres;  that  it  would  make  him  and  Mary  a  nice  little  farm;  and 
he  said:  *I  have  done  it;  I  think  it  will  be  Bight  years  next  aprin;.'  Nicb. 
was  not  in  possession  then,  but  commenced  improving  that  spring."  An- 
other witness  says  Anderson  told  him  he  bad  ^ven  the  100  acres  to  Mary, 
the  defendant's  wife;  but  the  date  of  this  conversation  is  not  given.  A  Mrs. 
Majors  says,  a  short  time  after  the  defendant  was  married,  Anderson  told  her 
he  had  given  another  daughter  money  to  build  a  house,  and  intended  to  settle 
defendant  and  his  wife  on  the  100  acres.  She  also  states:  "Afterwards  he 
told  me  that  he  told  Nicb.,  if  be  would  bay  the  bank  land,  he  would  give  him 
the  100  acres.  He  said  that  Klch.  had  bought  the  bank  land.  He  said  he  in- 
tended to  give  the  100  acres,  and  wanted  him  to  build  on  it,  but  Nlch.  thought 
it  would  be  too  near  the  corner.  "Nich.  did  not  build  on  the  100  acres,  but  qd 
the  bank  land. "  Mr.  Thompson,  the  president  of  the  bank,  says  he  had  a  con- 
versation with  Anderson  some  six  months  before  the latter's  death;  thattiiey 
were  then  fixing  up  matters  about  the  sale  of  the  85  acres.  Witness  says : 
"The  arrangement  was  made  with  Anderson.  He  said  he  intended  to  give 
Nich.  the  100  acres  adjoining  the  85  acres,  and  he  wanted  to  buy  this  85  acres 
for  Nicb.  We  held  the  85  acres  at  about  $1,600,  and  my  recollection  is  that 
Nich.  paid  this  off,  and  Anderson  directed  the  deed  to  be  made  to  Kicb.,  and 
I  think  it  was  so  made.  I  sold  the  85  acres  to  Anderson  at  920  per  acre.  I 
didnt  get  any  understanding  about  it.  I  knew  the  money  bad  been  paid. 
Kever  saw  anybody  make  the  payment.  It  was  reported  paid  for,  and  I  made 
the  deed.  I  was  president  of  the  bank.  Our  cashier  received  the  money." 
The  other  evidence  shows  that,  at  the  date  of  the  purchase  of  the  bank  land, 
defendant  lived  upon  rented  land;  that  Anderson  left  a  widow  and  eight 
children,  and  that  he  owned  seven  or  eight  hundred  acres  of  land.  The  state- 
ment witti  record  is  that  he  devised  all  of  bis  pnqwzty,  real  and  personal,  to 
his  wife. 

These  principles  of  law  have  been  settled  by  repeated  adjudications  of  this 
court,  namely:  An  agreement  for  a  gift  of  land  will  not  be  enforced  against 
the  donor  upon  proof  alone  of  the  promise  to  give.  This  Is  true,  whether  the 
promise  be  oral  or  in  writing.  As  long  as  the  obligation  rests  alone  upon  the 
promise  of  the  donor,  he  may  revoke  it,  and  equity  will  not  compel  a  perform- 
ance. But  where  the  donee  has  accepted  the  promise,  entered  into  possession 
of  the  land,  made  improvements  upon  the  faith  of  the  promise,  and  thus 
changed  his  conditions,  the  donor  will  be  required  to  make  good  the  gift. 
Dougherty  v.  Harsel,  91  Mo.  161,  8  S.  W.  Rep.  583;  Sitton  v.  Shlpp,  65  Mo. 
297;  Hagar  v.  Hagar,  71  Mo.  610;  West  v.  Bandy,  78  Mo.  407.  Such  a 
state  of  facts  will  also  take  the  case  out  of  the  statute  of  frauds.  Anderson 
V.  Shoekley,  82  Mo.  250.  As  between  father  and  son  or  aon-in-law,  posses- 
sion of  the  land  alone,  under  the  promise  of  a  gift,  is  not  sufficient  to  entitle 
doneeio  specific  performance.  Bright  v.  Bright,  41  111.  97;  Pom.  Spec.  Perf. 
§  131.  Now,  in  this  case,  the  evidence  consists  wholly  of  statements  made  by 
the  deceased  to  third  persons, — many  of  them  in  casu^  conversation, — a  most 
unsatisfactory  character  of  evidence,  especially  when  considering  family  dis- 
putes. These  statements,  too.  tended  more  strongly  to  show  an  intention  to 
give  th^  land  to  the  daughter  than  to  the  defendant.  Mrs.  Majors  snys  An- 
derson told  her  that  he  wanted  defendant  to  build  on  this  land,  but  defendant 
thought  the  building  would  be  too  near  the  comer,  and  did  not  build  on  it. 
Leftwick  speaks  of  a  gift  to  both  the  defendant  and  his  wife.  The  conversa- 
tion testified  to  by  Mr.  Thompson  occurred  but  three  months  before  the  date 
ot  the  will,  and  six  months  before  Anderson  died,  and  it  is  clear  that  at  that 
time  Anderson  onlycontemphited  makingagiftatsome  fntureday.  The  wit- 
ness says  Anderson  told  him  that  he  intended  to  give  the  100  acres  to  defend- 
ant, but  this  statement  must  be  considered  in  connection  with  the  other 
evidence.   The  reason  assigned  by  one  witoeaa  for  giving  this  te^d  to  defend- 
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ftnt  asd  his  wife  was  that  Anderson  bad  given  another  daughter  money  to 
build  a  house;  but  how  much  dues  not  appear.  We  are  satisfied  that  the  only 
gift  eyvr  contemplated  as  proposed  was  one  of  the  land  to  the  defendant's  wife* 
and  such  a  gift  is  not  pleaded. 

But  suppose  we  are  in  error  In  this  oonolusion.  and  that  Anderson  did  pro- 
pose and  offer  to  give  the  100  acres  to  defendant  as  soon  as  he  got  a  deed,  It 
the  defendant  would  buy  and  build  upon  the  85  acres.  The  question  then  is 
whether  there  exists  such  a  state  of  facts  as  would  render  a  failure  to  oomplete 
the  donations  inequitable  and  unjust.  Two  witnesses  say  the  defendant  used 
the  land  since  the  spring  of  1877;  but  this,  we  have  seen,  will  not  suffice.  One 
witness  says  Anderson  told  him  to  assess  the  land  to  the  defendant;  but  it 
does  not  appearthat  it  was  so  assessed,  nor  does  it  appear  that  defendant  ever 
paid  one  cent  of  taxes  on  this  100  acres.  He  had  the  use  of  it,  but  it  does  not 
appear  tliat  he  put  any  improvements  upon  it  whatever.  The  improvements 
were  placed  wholly  upon  the  85  acres,  the  deed  to  which  was,  by  the  direction 
of  Mr.  Anderson,  maide  to  defendant;  and  we  may  say  here  that  the  evidence 
rather  tends  to  show  that  Mr.  Anderson  paid  for  the  85  acres. — at  least,  assisted 
in  making  the  payments.  Mr.  Thompson  says  the  arrangement  for  the  sale 
of  the  land  was  made  with  Anderson;  that  the  land  was  sold  to  Anderson  at 
$20  per  acre,  and  Anderson  directed  the  deed  to  be  made  to  defendant.  He 
says,  it  is  true,  defendant  paid  off  the  61,600;  but  it  seems  he  did  not  know 
by  whom  the  money  was  furnished.  Without  the  land  in  suit,  the  defendant 
retains  all  the  Improvements  be  has  made.  His  changed  condition  from  a 
renter  of  the  Wood  farm  to  owner  of  the  85  acres  was  no  detriment  to  him, 
and,  it  is  believed,  no  inconvenience.  He  has  not  only  got  the  compensation 
for  all  of  his  outlays,  but  we  are  satisfied  those  outlays  were  not  made  by  him 
in  consequence  of  or  in  reliance  upon  a  gift  of  the  100  acres,  but  that  they 
were  made  In  consequence  of  the  purchase  of  the  85  acres.  Under  such  cir- 
comstanoes,  courts  of  equity  do  not  give  speclQo  performance  of  a  gift.  The 
expuiditures,  to  be  of  any  avail,  must  have  been  made  on  the  faith  of  the 
gift.  Pom.  Spec.  Perf .  ^  131.  Conceding,  therefore,  that  there  was  a  parol 
promise  to  give  the  land  m  question  to  defendant  upon  the  conditions  specified 
in  the  answer,  still  the  defendant  has  not  made  out  a  case  entitling  hi  m  to  any 
relief  at  the  hands  of  a  court  of  equity,  nor  entitling  him  to  withhold  the  land 
from  the  plaintiff.  The  judgment  la  therefore  reversed,  and  the  cause  re- 
manded. 

Bat,  J.,  abwDt.  The  otiier  judges  concur. 


State  v.  Langfobd. 

(Supreme  Court  of  MissourL   May  7, 1888.) 

L  Hokioidb—Mdbdbb— iNSTRCOTions— Unskillbd  Mxdicai,  Attbktioit.  • 

On  a  trial  for  murder  an  inttruotion  that  if  the  jury  find  from  tiie  evidence  that 
defendant  committed  the  crime  they  must  find  him  gMHtv  of  murder  in  the  first  de- 
cree, notwithBtandine  that  they  may  also  beUeve  and  find  that  uii»killed  medical 
treatment  aggravated  the  woimd  of  osoeased,  and  that  deceased  might  have  reoov- 
ered  if  greater  care  and  skill  had  been  employed  In  treating  her,  is  proper. 

S.  BjJCB— HUKSBB— iHSTBOOnONB— PBBinDrrATION. 

On  a  trial  for  murder  tbe  court  Instructed  the  Jury  that  tf  Uiey  found  from  the 
evidence  that  defendant  premadltatedly  oommittea  toe  oiime  Uiey  must  find  Mm 
guilty,  and  that  "premedltatedlr"  meant  "thought  of  beforehand,  any  time,  how- 
ever short. "  Seta,  that  the  dennltion  is  correct,  and  does  not  materially  vary  from 
the  usual  one,  **tfaought  of  beforehand,  any  length  of  time,  however  short.  *> 
8.  Bam>— iKSTBDcnoits— Omibsioh  TO  Ohuob— Habhlbss  Ebrob. 

Ona  trial  for  murder,  where  there  wsfe  no  evidence  of  either  a  lawful  or  just  prov- 
ocation, the  court  instructed  the  jury  that  if  they  found  from  the  evidence  that 
defendant  deliberately  committed  the  crime  they  must  find  him  guilty,  and,  after 
defining  "deliberately "  to  mean<*doae  in  a  cool  state  of  the  blood,  and  not  done  in  a 
haat  oipulon  mgendered  by  a  lawful  or  just  provocation,  *>  adaad,  "and  the  court 
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loatruots  jcn  that  in  this  case  there  Is  no  lawful  provocation. "  Held,  ^at  the 
omission  of  the  court  to  tell  the  jury  that  there  was  no  Jost  cause  of  provocatioii. 
If  erroneous,  oould  work  no  prejndioe  to  the  defendant.  ^ 

4.  Sahb— MmtDnt— InsTRUCTiONS— IirrsKT  to  nu., 

On  a  murder  trial  the  court  instruoted  the  Jury  that,  In  order  to  ooniiet  defend- 
ant of  murder  In  the  first  degree,  thej  must  not  only  ImieTe  and  find  from  the  erl- 
dence  that  he  Intended  the  sbootinc  of  deceased,  but  that  he  shot  intending  to  kill 
her;  and  that  If  her  death  ensued  from  his  act  of  sboothw  her  in  a  vital  part  with 
a  dMdIy  weapon  they  must  find  that  he  intended  to  kUThe^  unless  the  erldoioa 
shows  to  the  contrary.   Held,  ttiat  tine  InstmoUim  was  oorreot. 

Appeal  from  St.  Louts  criminal  court;  Jambs  G.  Koouilb.  Judge. 

Henry  lAngford  was  indicted  for  the  muxdw  ot  Aanie  Fisah»  In  1885,  and 
convicted.   He  now  appeals. 

Simon  8.  Bass,  for  appellant.  B.  Q.  Boow^  Atty.  Geu.,  A,  C.  Clowr  and 
C.  O.  Bishop,  Circuit  Attys.,  for  the  State. 

Norton,  C.  J.  Defendant  was  indicted  in  the  St.  Louis  criminal  court  at 
its  May  term,  1885,  for  murder  in  the  first  degree  for  killing  one  Annie  Fisch. 
in  the  city  of  St.  Louis,  in  March,  1885.  After  repeated  continuances  be  was 
put  upon  bis  trial  at  the  March  term,  1887,  of  said  court,  and  was  convicted 
of  murder  in  the  first  dc^^ree.  The  case  Is  before  ua  on  defendant's  appeaJ, 
and  it  is  insisted  that  the  court  erred  in  giving  instructions,  and  in  order  to  a 
proper  disposition  of  the  objections  relied  upon,  reference  to  the  evidence  is 
necessary.  A  voluntary  statement  made  by  defendant  after  bis  arrest  was 
put  in  evidence,  and  is  as  follows:  "1  got  acquainted  wtth  that  girl  in  Belle- 
ville about  nine  months  ago.  and  we  worked  t<^ther  there,  and  I  got  doeely 
and  intimately  acquainted  with  her.  (hinting  at  illicit  intercourse.)  I  prom- 
ised to  marry  her  so  soon  as  I  could  provide  a  home  for  her  here  in  this  city. 
I  found  employment  in  a  machine  shop,  and  brought  her  over  and  put  her  in 
a  boarding  house  at  Christy  avenue.  In  a  few  days  I  learned  that  abe  had  in- 
tercourse  with  others  in  that  boarding-bouse;  I  upbraided  her  for  it,  and  asked 
her  how  it  came  that  she  looked  so  pale  and  sickly  now;  she  excuaed  herself 
as  being  sick, — didn't  sloBp  well;  and  I  was  satisfied  that  she  was  not  true  to 
me;  and  she  even  played  dirty  tricks  on  me;  so  I  resolved  to  kill  her  rather 
than  to  carry  on  the  way  she  did ;  I  had  set  the  10th  Inst,  as  the  day  of  our 
marriage,  and  made  this  evening  an  appointment  with  her;  we  would  meet 
at  my  brother's,"  and  there,  he  said,  be  got  in  a  dispute  with  her  and  sliot 
her.  This  statement  was  made  the  night  of  the  shooting,  and  soon  after  he 
was  arrested.  Joseph  Langford.  a  brother  of  defendant,  testified  that  during 
the  day  on  the  night  of  which  deceased  was  shot  defendant  came  to  where  be 
was  at  work,  and  during  the  conversation  said:  "I  have  made  the  motion  be- 
fore already  to  kill  the  girl;"  "I  am  going  to  kill  her  to-night;"  having  re- 
quested his  brother  to  let  him  bring  deceaswl  to  his  house,  and,  being  refused, 
"If  you  don't  let  me  take  her  to  your  house,  I  will  take  her  to  an  assignation 
house,  and  I  will  kill  her  there. "  The  following  statement,  mode  by  deceased 
in  the  presence  and  hearing  of  defendant,  the  day  after  she  was  shot,  was  put 
in  evidence:  "Annie  Fisch  is  my  name;  I  am  twenty-one  years  or  age;  this 
man  before  me  I  identify  as  Henry  langford;  he  is  my  lover;  he  is  the  man 
who  slrot  me  last  night,  whether  with  a  revolver  or  anything  else  I  don't  know; 
I  stayed  at  Mrs.  Duffy's,  908  Charles  street ;  a  gentleman  who  stays  there  gave 
me  a  scrap-book,  and  Henry  told  me  tlie  negro  had  told  him  Uiat  two  gentle- 
men stopping  in  the  same  house  were  too  intimate  with  me,  and  Langford 
wanted  to  shoot  me;  this  was  on  Tuesday  night,  March  3, 1885;  yesterday  he 
came  again  and  wanted  me  to  leave  the  bouse  and  move  down  town;  I  went 
with  him  about  8  o'clock  p.  m.  ;  took  the  care  and  got  oft  at  Arsenal  streetand 
walked  to  the  house  on  Lemp  avenue;  I  did  not  enter  the  bouse  where  his  sis- 
ter lives;  Langford  said  nothing  to  me  and  shot  me;  that  is  all  I  know." 
After  deceased  was  shot  she  was  removed  to  the  hospital,  where  it  was  asoer- 
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taiDed  that  the  bullet  had  entered  the  akoU  just  above  the  eye,  bat,  in  conse* 
qnence  of  the  soreness  of  the  wound,  excitement;  and  resistance  deceased 
to  the  Borgeon's  efforts  to  locate  the  bnllett  its  location  could  not  be  deter- 
mined. Afterwards,  on  the  12th  of  March,  she  was  placed  under  the  influ- 
ence of  an  antBsthettc,  and  an  operation  was  performed  and  an  effort  made  to 
locate  the  bullet  by  probing.  After  that  deceased  began  to  sink,  and  died  on 
the  15th  of  March,  10  days  after  she  was  shot.  A  pott-mortem  examination 
was  held,  Which  resulted  in  showing  that  the  bullet  had  lodged  between  the 
BkoU  and  brain ;  that  under  it  a  clot  of  blood  and  water  had  formed,  which 
produced  compreaaion  of  the  brain,  from  which  she  died.  There  was  soma 
evidence  tending  to  show  that  the  wound  was  not  neoeeaarily  mortal,  and  that 
death  might  have  resulted  from  the  operation  performed  in  probing  for  the 
ballet.  ,  Among  others,  the  defendant  assigns  for  error  the  action  of  the  court 
in  giving  the  following  instruction :  "  If  you  believe  and  find  ^m  the  evidence 
that  defendant  felimiously,  willfully,  deliberately,  premeditatedly,  and  of  hia 
malice  aforethought  shot  Annie  Fisch,  and  indicted  on  her  a  dangerous  wound 
on  some  vital  part,  as  charged  in  the  indictment,  and  that  such  shooting  and 
wounding  caused  the  death  of  said  Annie  Flsch,  you  should  find  the  defend- 
ant gnil^  at  murder  In  the  flrst  degree,  notwithstanding  you  may  also  be- 
lieve and  find  that  unskilled  medical  tre^ment  aggravated  such  wound,  and 
that  deceased  might  have  recovered  if  greater  care  and  skill  had  been  em- 
|doyed  in  treating  her.*' 

It  is  argued  that  this  instruction  denies  to  defendant  the  benefit  of  the  de- 
fense; tha^  the  death  of  deceased  was  produced  or  occasioned  by  other  causes 
than  the  wound.  We  are  unable  to  perceive  wherein  the  instruction  doea 
this.  On  the  contrary,  it  requires  the  jury  to  find,  before  they  can  convict 
defendant,  that  the  woond  was  a  dangerous  one,  inioicted  on  some  vital  part 
of  the  body,  and  that  it  caused  the  death  of  deceased.  The  direction  of 
the  instruction  that,  if  they  so  found,  it  mattered  not  that  ttiey  might  also  be- 
lieve and  And  that  unskilled  medical  treatment  aggravated  such  wound,  and 
that  deceased  might  have  recovered  if  greater  care  and  skill  had  been  employed 
in  treating  her,  finds  abundant  support  in  the  authorities.  In  section  139.  8 
Greenl.  £v.  it  is  said:  **J1  death  ensues  from  a  wound  given  in  malice,  but 
not  in  its  nature  mortal,  but,  which  being  neglected  or  mismanaged,  the  party 
died,  this  will  not  excuse  the  prisoner  who  gave  it;  but  he  will  be  guilty  of 
the  murder,  unless  he  can  make  it  clearly  and  certainly  appear  that  the  mal- 
treatment of  the  wound,  or  his  own  misconduct,  and  not  the  wound  itself, 
was  the  sole  cause  ot  his  deaUi,  for  if  the  wound  had  not  been  given  the  party 
would  not  have  died."  So  in  2  Bish.  Grim.  Law  it  is  said,  in  section  638.  that 
the  doctrine  is  established  that  if  the  blow  caused  the  death,  it  is  sufficient, 
though  the  individual  might  have  recovered  had  he  used  proper  care  himself, 
or  submitted  to  a  surgical  pperation  to  which  he  refused  submission,  or  had 
the  surgeon  treated  him  differently;  and  in  section  639  it  is  said:  "In  law> 
If  the  person  dies  by  Uie  action  of  the  wound,  and  by  the  medical  or  surgical 
action*  j<HDtly,  the  wound  must  clearly  be  regarded  sufficiently  a  cause  of  the 
death,  ud  the  wound  need  not  even  be  a  cmcnrrent  cause;  much  less  need 
it  be  the  nca:t  proximate,  for,  if  it  is  the  cause  ot  the  cause,  no  more  Is  re- 
quired." In  the  well-considered  case  of  Com,  v.  Hatshett,  2  Allen.  141.  after 
areview of  ttie  authorities  bearing  upon  the  question,  it  is  said:  "The  weU-ea- 
tablisbed  rule  of  the  common  law  would  seem  tobe  that,  if  the  wound  vasa  dan- 
gerooa  wound,  that  is,  calonlated  to  endanger  or  destroy  life,  and  death  ensued 
theraf  rom*  It  is  snffldeot  proof  of  the  offense  of  murder  or  manslaughter,  and 
that  the  person  who  inflicted  it  is  ree|KmsibIe.  though  i  t  appear  that  the  deceased 
might  have  recovered  If  he  had  taken  proper  care  of  himself,  or  submitted  to 
a  surgical  operation,  or  that  improper  or  unskillful  treatment  aggravated  the 
wound  or  oontribut«d  to  the  death,  or  that  death  was  immedii^ly  caused  by 
a  suiglad  operation  rendered  necessary  by  the  condition  of  the  wound.  The 
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principle  on  which  this  rale  is  foanded  is  one  of  universal  appllcfttion,  and 
lies  at  the  foundation  of  alfour  criminal  jurisprudence.  It  is  that  every  per- 
son is  to  be  held  to  contemplate  and  be  responsible  for  the  natural  conse- 
quence of  his  own  acts.  If  a  person  inflicts  a  wound  with  a  deadly  weapon 
in  such  manner  as  to  put  life  in  jeopardy,  and  death  follows  as  a  consequence 
of  this  felonious  and  wicked  act,  it  does  not  alter  its  nature  or  diminish  its 
criminality  to  prove  that  other  causss  co-operated  in  producing  the  fatal  re- 
sult. Indeed  it  may  be  said  that  n^^t  of  the  wound,  or  its  unskillful  and 
improper  treatment,  which  were  of  themselves  consequences  of  the  criminal 
act  which  might  follow  in  any  case,  must  in  law  be  deemed  to  have  been 
among  those  which  were  in  contemplation  of  the  guilty  party,  and  for  which 
he  is  to  be  held  responsible.  But  however  this  may  be,  it  is  certain  that  the 
rule  of  law  as  stated  in  the  authorities  dted  has  its  foundation  in  a  wise  and 
sound  poU^.  A  different  doctrine  would  tend  to  give  immunity  to  crime, 
and  to  take  away  from  human  life  an  essential  and-salutary  safeguard.  Amid 
the  oonflieting  theories  of  medical  men.  and  the  unooiainttes  attendant  on 
the  treatment  ai  bodily  ailments  toA  Injuries,  it  would  be  easy  in  many  cases 
of  homicide  to  raise  a  doubt  as  to  the  immediate  cause  of  death,  and  thwet^ 
to  opm  a  wide  door  which  persons  guilty  ot  the  highest  oilme  might  es- 
cape ooBviction  and  punishment." 

The  ooort  Instructed  jury  that  "premedltatedly"  meant  "tbongfat  of  be- 
forehand, any  time,  however  short.**  This  definition  Is  claimed  to  be  errone- 
ous, as  Uie  word  luui  heretofore  been  defined  to  mem  "tliottght  of  bdbre- 
faand«  any  length  of  time*  however  shint."  The  omlsrion  of  the  word 
"lengUi"  from  the  insb-uetion  did  not  ehange  the  meaning  of  the  word  as 
heretofore  usually  defined,  and  the  instruction  as  given  mu  as  favwaUe  to 
defendant  with  the  omitted  word  left  out  as  It  it  bad  been  instfted,  and  was 
In  no  vray  calculated  to  mislead  the  jury  or  prejudice  the  defendant. 

The  court  defined  "deliberately"  to  mean  "done  in  a  eool  state  of  the  blood, 
and  not  done  in  a  heat  of  passion  eo^wdered  by  a  lawful  or  Jnst  provoeaUon, 
and  the  court  instructs  yon  thrt  In  this  ease  there  is  no  lawful  provocation." 
The  record  does  not  disclose  any  evidence  either  of  a  lawful  or  jnab  provoca- 
tion. It  shows  that  the  design  to  UU  deceased  was  delibcairtely  formed  and 
meditated  anon,  and  that  the  deceased  was  shot  in  pursuance  of  and  in  the 
exeoutkm  of  this  design,  and  the  omission  of  the  court  to  tell  the  jury  that 
there  was  no  just  cause  of  provocation,  if  erroneoaa,  could  work  no  preju- 
dice to  defendant. 

The  fbllowing  Instmction  is  also  objected  to,  viz.:  **Itt  order  to  convict  the 
defendant  of  murder  in  tiie  first  degtee,  you  must  believe  and  find  from  the 
evidence  that  defendant  not  only  shot  deceased,  AiinieFisch,  intentionally, 
but  that  he  shot  her  intending  to  kill  her.  In  this  connection,  however,  you 
are  instructed  that  in  the  absence  of  qualifying  facts  and  circumstances  a  per- 
son is  presumed  to  have  intended  the  natural,  ordinary,  and  probable  result 
of  his  acts.  Wherefore,  if  you  believe  from  the  evidence  that  defendant  in- 
tentionally shot  Annie  Fisch  in  a  vital  part  with  a  deadly  weapon,  to-wlt.  a 
loaded  pistol,  from  which  death  ensued,  you  will  And  that  he  intended  to  klU, 
unless  the  facts  and  circumstances  given  in  evidence  show  to  i^e  contrary." 
No  such  inconsistency  as  Is  alleged  to  exist  between  this  and  the  i^her  in- 
structions given  is  perceived,  and  that  it  contains  a  correct  deduation  of  law 
has  been  held  in  the  case  of  State  v.  Gee,  85  Mo.  648. 

The  cause  was  fairly  and  impartially  tried,  and  the  evidence  fully  sustains 
the  verdict  of  the  jury,  and  we  find  nothing  in  the  reoord  calling  for  an  Inter- 
fSrence  with  the  jud|pnent,  and  it  is  hereby  affirmed. 

All  oonottT  6X0^  Bat,  J.,  absent. 
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AnxstNATiONAi.  Bane  or  Sr.  Louib  v.  Fife  «t  ux. 
(Supreme  Court  of  Jfissouri  May  31, 1888.) 

1.  SFWnno  PntrOBMiKCB— Ektoeosmbnt  of  Parol  Gift— Ixtention  of  Doivob. 

Defendants  In  <nectment  testified  that  the  disputed  property  had  been  given  to 
them  in  fee,  and  that  the  donor  hod  agreed  to  make  a  deed  to  them.  Other  wit- 
neawa  testlfled  that  the  donor  had  admitted  making  the  gift.  It  also  appeared  that 
be  was  under  obligations  to  defendanU  ttur  support  furnished  him  during  minority. 
The  donor  alone  testified  that  the  gift  was  conditional.  Held,  that  the  evldmce 
shows  an  intention  In  the  donor  to  convey  an  absolute  estate  to  defendants. 

a.  Lni  iTATioN  or  Aonon— PoasBWOir  uimsB  Fabol  am— Exicdtioh  of  Uohtgaqb 

BT  DOITOB. 

Defendants  in  ejectment,  having  been  In  adverse  possession  of  the  properly  for 
the  full  sUtutory  period,  under  a  parol  gift,  will  not  have  their  claim  defeated  by 
proof  that  the  donor  had,  within  the  statutory  period,  without  defendants*  consent, 
esecnted  a  mortgage  and  trust  deed  thereon,  paid  taxes,  demanded  rente  of  defend- 
ants, etc,  as  these  acts,  not  being  by  defendants,  do  not  show  that^hey  have  elected 
to  Abandon  Uieir  claim  of  title  under  the  gift.> 
8.  Same — Running  of  Statctb— Fobbbbbion  unubb  Paroi.  Qift. 

Where  a  person  takes  possession  of  property  under  a  parol  gift,  which  gave  her 
a  right  to  a  deed  thereto  Immediately,  the  statute  of  limitations  commences  at  onoe, 
mnd  this  defense  in  an  aotion  of  ejectment  will  uot  be  waived  by  setting  up  In  the 
answer  an  equitable  cldm  of  title  to  the  property.  > 

Appe:il  from  St.  Louis  clrctilt  court;  Amos  M.  Thayer,  Judge. 
EjectmeDt  by  the  International  Bank  of  St.  Louis  against  William  Q.  Fife 
and  BanUi  J.  Fife.   Judgment  for  defendants,  and  plaintiff  appeals. 
/.  Oottaehalk,  tot  appellant.   Thomas  A.  Huagdl,  for  reapondents. 

DAT,  J.  This  is  an  action  of  ejectment,  the  petition  being  In  the  ordinary 
form,  to  recover  from  defendants  the  possession  of  a  house  and  lot  situated 
in  North  St.  Louis,  Mo.  The  answer  sets  up  the  statute  of  limitations;  and 
also  an  eqaitable  defense,  in  substance,  that  one  Hymers,  who  is  the  common 
source  of  Utle,  was  left  an  orphan  without  means;  "that  he  was  supported  by 
defendants  without  compensation ;  that  he  afterwards  became  prosperous,  nnd 
in  1871  was  Indebted  to  defendant  Wm.  6.  Fife,  in  the  sum  of  about  91,600; 
that,  when  said  claim  was  presented,  said  Hymers  admitted  its  correctness, 
and  proposed  that  in  consideration  of  the  great  services  rendered  him  by  de- 
fendant in  pEOTidlng  for  him  when  a  child,  and  also  the  release  of  said  claim, 
to  convey  to  dtfendant  Sarah  J.,  by  deed  in  fee,  the  property  in  dispute ;  that 
Baid  propOBiUon  was  accepted,  and  said  claim  released;  and  that  on  or  about 
July  8,  1872,  possession  of  said  property  waa  delivered  to  defendant  Sarah  by 
Hymers;  and  that  said  Sarah  has  been  in  peaceaUe  poBsesslon  ever  alnce,  and 
has  made  improvements  thereon,  but  that  said  Hymers  has  never  made  a 
deed,  notwithstanding  several  requests,  to  which  said  Hymers  always  made 
tome  excuses,  but  always  recognized  the  ownership  of  said  defendant  Sarah ; 
and  that  he,  on  July  16,  1880,  without  knowledge  of  defendant,  uudertook  to 
convey  said  property  by  deed,  together  with  other  property,  in  trust,  to  secure 
the  paymentof  adebt  due  by  him  to  plaintiff;  tliat,  in  default  (tf  the  payment 
of  said  debt*  the  right  and  title  of  said  ily roers  to  said  property  was  sold,  and 
by  trustee's  deed  conveyed  to  plaintiff,  and  that  this  conBtltntea  the  title  of 
I^intlff.  Also  that,  at  the  time  of  the  making  of  said  deed  of  trust,  defend- 
ant had  been  in  possession  fw  about  eight  years,  and  that  plaintiff  knew,  or 
might  by  propter  diligence  have  known,  the  fact  that  defendant  claimed  said 
property;  and  that,  when  plaintiff  purchased  the  same,  it  Imd  notice  of  all 

1 1n  an  action  to  quiet  title  to  real  estate,  the  evidence  showed  that  pialntifT's  title  had 
been  acquired  by  a  parol  gift  from  her  father,  followed  by  immediate  and  continued 
possession.  Held,  that  her  title  was  good  as  against  aU  subsequent  grants  or  iacum- 
brances  of  the  donor,  except  such  as  had  been  recognized  and  acquiesced  In  by  her 
while  the  title  stood  In  the  name  of  the  donor.   Potter  v.  Smith,  (Mich.)  36  N.  W.  Rep. 
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these  facts,  and  of  defendant's  equitable  title."  Plaintiff  read  in  evidence  at 
the  trial  the  record  title,  which  was  formal  and  regular,  and  consisted  of  a 
-deed  of  trust  from  Hymers  to  Lange  A  Leise  for  the  benefit  of  plaintiff,  dated 
■  and  recorded  in  Jaiy,  1880,  on  the  property  in  question,  with  other  property. 

secure  a  certain  note  for  928.000;  publication  of  notice  of  sale;  and  deed 
d  said  trustees  to  plaintiff,  dated  in  March.  1884.  conveying  the  property  in 
dispute.   Said  Hymers  had  given  a  former  deed  of  trust  to  one  Mills  on  the 
property,  which  was  dated,  acknowledged  and  recorded  in  Novemtwr,  1872, 
which  was  discharged  out  of  the  funds  borrowed  from  plaintiff,  and  released 
at  the  date  of  the  trust  deed  in  favor  of  plaintiffs.   Said  first  trust  deed,  in 
favor  of  Mitla,  was  also  read  in  evidence  by  plaintiff.   The  defendants  went 
into  posstession  of  the  premises,  under  claim  of  title  from  said  Hymers,  in 
July,  1872, — more  than  10  years  prior  to  the  institution  of  this  suit. — and 
have  ever  since  maintained  their  possession.   Ttie  origin  and  nature  of  their 
-  equitable  dainw  of  title  is  snfflciently  Indicated  by  the  abstract  of  the  answer 
already  given,  which,  together  with  the  statute  of  llmilatioiu,  as  Indicated, 
•  constitute  the  defense  to  the  action.   The  evidence  In  this  behalf  will  be  no- 
ticed hereafter.  The  case  was  tried  by  the  court  wltlioat  the  aid  of  a  jury, 
and  the  following  action  had  upon  declarations  of  law.   At  the  instance  of 
pl^ntiff,thecourt  gave  those  numbered  1  and  4.  as  follows:  "(1)  If  tbeconrt 
believes  from  the  evidence  that  Ilymers  gave  the  property  in  question  to  de- 
fendant, or  one  of  them,  to  have  and  enjoy  the  same  during  life,  and  Uiat 
plaintiff  liad  no  notice  of  such  gift  prior  to  its  purchase,  then  such  gift  is  no 
defense  to  plaintiff's  claim."   '^(4)  If  defendants  Icnew  that  Hymers,  on  the 
strength  of  his  record  title  to  the  lot  in  qnestioni  and  which  was  claimed  by 
defendants  as  their  own,  under  a  parol  gift  from  Hymers,  conlnieted  a  loan 
from  another  party,  who  knew  nothing  of  dtfendant's  d^m,  to  secure  said 
-loan,  executed  a  deed  of  trust  on  said  lot,  without  objectii^  thereto,  or  with- 
out taking  any  means  to  remove  the  clood  oA  their  title  caused  by  the  exist- 
ence of  the  record  title,  and,  if  |)lrintifl  purchased  said  lot  at  a  sale  under  maxik 
deed  of  trust  of  Hymers,  then  said  defendants  are  equitably  estopped  from  as- 
serting anydalm  against  said  plaintiff  for  said  lot."  The  ooyrtalao  gave, 
at  bie  instance  of  defendants,  the  foltowing:  "If  the  court  believes  from  the 
evidence  that  Hymers  gave  the  property  in  quesUcm  to  Mrs.  Sarah  J.  S'ife, 
and  delivered  the  possession  of  toe  premises  described  in  the  petition  to  Uie 
defendant  Sarah  J.  Fife,  and  at  the  time  promised  to  convey  the  same  to  her. 
and  that  defendants  went  into  possessimi,  olaimfns  titie  according  to  such 
gift,  and  that  such  possession  continued  for  a  period  of  ovei  ten  years  before 
the  filing  of  the  petition  in  this  cause,  and  that  such  possession  was  notorious, 
visible,  and  actual  for  that  period,  then  the  court  declares  that  said  possession 
is  adverse,  and  the  court  should  find  fw  defendants."  Of  its  own  motion,  Uie 
court  also  gave  the  following:  "(6)  If  the  court  finds  that  the  deed  of  trust 
referred  to  In  instruction  No.  4  was  made  and  executed  by  Hymers  without 
the  knowledge  or  as^nt  of  the  defendants,  then  the  fact  that  the  defendants 
took  no  action  to  contest  the  validity  of  said  deed  of  trust,  or  to  remove  the 
cloud  upon  her  title,  after  she  discovered  the  execution  of  said  deed  of  trust, 
will  not  prejudice  her  defense  under  the  statute  of  limitations."   The  court 
xefuaed  to  give  instructions  numbered  2  and  8,  asked  by  plaintiff,  and  as  fol- 
Jows:  "(2)  If  the  court  believe  from  the  evidence  that  Hymers  had,  in  1872, 
4he  record  title  to  the  lot  in  question,  and  in  ttiat  year  gave  the  same  by  parol 
4o  Mrs.  Fife,  and  that,  in  pursuance  thereof,  he  delivered  possession  thereof 
to  her,  yet  if,  a  few  months  thereafter,  said  Hymers,  for  a  valuable  considera- 
tion, executed  the  deed  of  trust  read  in  evidence,  by  which  said  property  was 
conveyed  to  secure  the  payment  of  a  certain  loan,  and  that  said  deed  of  trust 
u  duly  recorded,  and  defendants  knew  of  this  shortly  after  such  execution, 
'  took  no  step  to  contest  the  validity  of  the  same;  and  If  pliUntiff  after- 
Is,  on  the  strength  of  such  record  title,  and  without  notice  of  defendants* 
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claim,  advanced  to  said  Hymen  a  large  amount  of  money,  which  was  partially 
used  in  taking  up  said  deed  of  trust,  and  took  from  said  Hymers  his  other 
deed  of  trust  on  this  and  other  property  to  secure  the  payment  of  its  loans  so 
made;  and  if  all  other  property  has  be«n  sold  under  said  deed  of  trust,  and 
did  not  bring  sufficient  to  pay  said  loans;  and  if  the  lot  in  question  was  also 
Bold,  after  all  other  property  was  exhausted,  under  the  terms  of  said  deed  of 
trust,  and  plaintiff  t>ecame  the  purctiaser  at  such  sale, — then  plaintiff  is  en- 
titled to  recover,  although  defendants  may  have  l>een  in  adverse  and  uninter^ 
rupted  possession  for  ten  years  prior  to  the  commencement  of  this  action. 
(3)  The  court  instructs  that  the  statute  of  limitations  constitutes  no  defense 
to  this  action  as  against  plaintiffs."  The  trial  court  found  upou  the  various 
issues  as  follows:  First,  that  defendant  Mrs.  Fife  held  the  property  in  ques- 
tion as  absolute  donee  of  tbe  fee  from  said  Hymers;  second,  that  Mrs.  Fife's 
merely  equitable  claim  could  not,  however,  prevail  against  the  plaintiff,  for 
the  reason  that  plaintiff  is  not  shown  to  have  had  notice  of  defendants' 
equitable  title,  but  bought  in  good  faith,  for  value,  and  without  notice  from 
Hymers,  who  bad  the  record  title;  third,  that  defendant  has  acquired  title 
under  the  statute  of  limitations;  fourth,  that  the  equitable  defense  set  up  in 
the  answer  does  not  operate  as  a  waiver  of  the  statute  of  limitations,  also  set 
up  in  the  answer. 

Tbe  finding  of  the  court  upon  the  issue  whether  the  said  gift  was  absolute 
and  in  fee,  or  conditional  and  for  life  only,  was,  we  tbink,  well  warranted  by 
the  evidence.  Hymers  admits  that  be  gave  tbe  defendant  Mrs.  Fife  the  house 
to  live  in  for  her  life,  if  she  would  take  care  of  the  old  people.  He  testiAes 
that  he  made  his  said  declaration  one  night  at  the  house  of  the  Fifes;  that  be 
don^t  know  certainly  who  was  there;  and  that  he  cannot  say  the  declaration 
was  not  made  at  the  wedding  anniversary.  Said  Hymers  is  the  raily  witness 
testifying  In  his  behalf  In  this  connection.  On  the  other  hand,  both  defendants 
testify  that  on  tbe  20th  of  October,  1871.  which  was  the  twentjr.afth  anniver- 
sary of  ttieir  marrhige»  he  made  Mrs.  Fife  a  present  of  the  house  and  lot  in 
Korth  St.  Louis.  The  daughter,  Emma  Bicliards,  also  so  testifies.  Both  de- 
fendants say  he  promised  to  make  a  deed  to  Mrs.  Fife.  The  witnesses  Stone, 
Earley,  and  Dr.  Huges  testify  to  statements  made  to  them  on  various  occa- 
slons  by  Hymers  to  the  eiTect  tliat  he  had  given  the  house  to  Mrs.  Fife.  Hy- 
mers admits  that  the  house  was  altered,  in  some  particulars  at  the  suggestion 
and  request  <tf  Mis.  Fife;  that  lie  put  her  in  possession  of  tbe  property,  which 
d^endants  held  without  rent  being  drananded  of  them  until  If^l.  It  appears 
that  said  Hymers  was  under  obligations  to  tbe  Fifes,  which  obligations  he 
recognized  in  statements  to  several  ot  the  witnesses,  and»  to  some  extent,  in 
bis  own  testimony.  In  1849,  be  was  taken  when  a  cfaUdi  from  an  orphan 
asylum  by  the  parents  of  defendants,  who  were  also  then  living  with  their  said 
parents,  and  said  Hymen  continued  to  reside  with  said  family  until  1853. 
when  tbe  defmdanta  moved  to  a  different  house,  taking  said  Hymen  to  live 
with  tliem.  which  he  continued  to  do  until  1856  or  1858.  Between  that  time 
Kod  1871,  he  had  prospered  in  business,  and  at  the  time  of  tbe  gift  was  pos- 
sessed, it  seems,  of  ample  morns.  Said  Hypien,  it  is  true,  probably  did  not 
employ  language  such  as  would  be  used  in  deeds  of  conveyance;  but  he  in- 
tended at  that  time,  we  think,  to  give  Mrs.  Fife  the  absolute  estate,  as  a  home, 
and  this  we  ^prebend  was  the  natural  purport  of  his  language  at  the  time. 
There  is,  we  think,  a  cleu  preponderance  of  the  evidence  in  favor  of  defend- 
ants upon  this  issue. 

2.  On  ttie  issue  whether  the  plaintiff  Is  chargeable  with  actual  notice  of 
defendants'  claim  of  title  under  the  facts  of  the  case,  the  court  found  for 
plaintiff,  and  that  question  may,  we  tliink,  be  waived,  as  tlie  case  was  disposed 
of  in  the  trial  court  upon  tbe  theory  that  the  defendants  bad  acquired  tbe  le- 
gal title  under  the  statute  of  limitations;  and,  as  we  think  this  ruling  of  tbe 
trial  court  must  be  sustained,  under  the  facts  of  the  case,  we  do  not  deem 
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it  necessary  to  pass  on  the  question  of  actual  notice,  and  therefore  waive  the 
same. 

3.  The  defendants  bad  been  in  the  actual,  open,  and  notorions  possession 
of  the  property  for  some  12  years  prior  to  the  filing  of  this  suit;  and  the  whole 
question  on  this  branch  of  the  case  is  whether,  under  the  facts  of  tlie  case, 
their  said  possession  was  adverse,  within  the  meaning  of  the  law.  Where  an 
absolute  and  unqualified  donee  in  fee  tahes  possession  of  lands  under  a  parol 
gift,  his  possession  is  thenceforth  adverse  to  the  donor.  Authorities  are  nvi-' 
merous  to  tiiat  effect,  and,  among  others,  the  case  of  Rannela  v.  Rannel», 
52  Mo.  109,  where  it  is  said  that  the  donee  is  to  be  regarded  as  holding  ad- 
versely to  the  donor  "from  the  very  inception  of  her  entry  under  the  parol 
gift."  In  the  case  at  bar,  it  is  claimed,  however,  that  defendants  are  to  be 
regarded  as  holding  permlssively,  and  In  subordination  to  Hyoaers,  and  Dot 
adversely,  for  the  reason  that  Hyraers  paid  the  taxes  up  to  1881,  executeil  the 
mortgage  to  Mills  in  November,  1872.  demanded  rents  of  defendant  in  1881, 
before  the  10  years  had  expired,  and,  again,  in  1880  executed  the  trust  deed 
under  which  plaintiffs  claim,  and  for  the  further  reason  that  defendants  took 
no  affirmative  action  to  obtain  a  deed  for  the  property.  Ttiese  acts,  however* 
were  the  acts  of  Hymers,  and  not  of  defendant.  There  is  no  evidence  thab 
Mrs.  Fife,  or  her  said  husband,  liad  any  knowledge  of  Hymer's  intention  to 
execute  said  instruments.  There  is  no  evidence  that  either  of  said  deeds  were 
given  with  tlie  consent  of  Mrs.  Fife  or  her  said  husband,  When  Mr.  Fife 
heard  of  tlie  first  mortgage  to  Mills,  he  went  tu  see  Hymera  about  it,  wtio 
explained  the  matter;  that  he  was  building  conaiderablei  bad  to  raise  cunsid-^ 
eiable  money;  and  that  he  would  discharge  the  mortgagei  so  far  as  this  piop^ 
erty  was  concerned,  in  a  short  time.  The  execution  of  these  deeds,  which 
were  the  act  of  Hymers,  of  which  defendants  had  no  knowledge  before  they 
were  executed,  and  to  which  they  gave  no  consent  at  any  time,  can  afford  no 
ground  for  the  claim  of  plaintiffs  that  defendants  had  elected  to  abandon  their 
claim  of  title,  according  to  the  gift;  that  is,  adversely  to  Hymns.  No  one 
claiming  under  the  Mills  deed  of  trust  made  any  effort  to  disturb  defendants* 
possession,  and,  ander  the  facts  in  evidencei  Mrs.  Fife  ooold  not  liave  taken 
any  steps,  at  law  or  in  equity,  which  would  have  availed  her  anything  as 
i^inst  the  mortgage  already  «ceouted.  acknowledged,  and  recorded.  So,  too, 
with  reference  to  the  deed  of  trust  under  whidi  plaintiff  claims.  At  the  date 
thereof,  the  defendant  had  not  acquired  the  legal  title  under  the  statate  of  lim- 
itations, for  the  10  years  had  not  run  in  1880  or  in  1881;  and  her  equitable 
claim  of  Utle  under  the  parol  gift  and  possession  would  not  have  prevailed 
apiinst  the  plaintiff,  holding  under  the  trust  deed,  if,  as  the  court  found,  the 
plaintiff  was  not  chargeable  with  actual  notice  of  defendants'  equitable  cUiim. 
Defendant  was  not,  we  thiuk,  bound  to  take  such  afflnnative  action  to  obtain 
a  deed;  and,  while  no  effort  was  made  to  disturb  her  posseesion,  she  m^fat 
continue  to  hold  and  daim  the  same,  under  said  gift,  openly,  notoriously,  and 
adversely,  which  the  evidence  shows  she  did,  and  permit  her  possession  and 
claim  of  title  to  ripen,  under  the  statute,  into  the  legal  title.  From  July, 
1872,  when  Hymers  put  defendants  In  possession,  until  1881.  be  never  de- 
manded any  rent;  and  when  he  did  so  demand  rent,  in  said  year,  and  began 
his  suit  threatening  tier  possession,  she  successfully  defended  the  action  under 
her  said  possession  and  daim  of  title.  At  all  times,  when  questioned  on  the 
subject,  or  when  called  upon  to  defend  ber  possession,  she  has,  so  tar  as  the 
evidence  discloses,  set  up  her  claim  of  title  under  said  £^ft,  with  posseesion, 
which  she  has  maintidned  openly,  adversely,  and  notoriously  for  more  Uian 
lU  years  prior  to  the  institution  of  this  action;  and  this,  we  think,  under  the 
authorities,  gives  her  the  legal  UUe  under  the  statute  of  limitations. 

4.  A  further  claim  in  plaintiff's  behalf,  tn  substance  is  that  the  defense  of 
the  statute  of  limitations  was  waived  by  the  equitable  claim  of  title  set  up  in 
the  answer,  remains  to  be  noticed  briefly.  The  case  of  Adair  v.  Adair,  78 
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Mo.  680>  cited  in  anpp(ni  of  this  poBition,  is,  we  think,  not  applicable.  In 
that  case  the  vendee's  possession,  when  taken,  was  not  advene  to  the  vend(ur, 
the  contract  of  purclinse  being  executory.  The  legal  title  was  reserved  by 
the  vendor  nntll  the  payment  the  purchase  money,  and  until  such  payment 
by  the  vendee  his  possession  was  not  adverse.  In  the  case  before  us  the  pos- 
session of  Mrs.  TitB  was  adverse  from  the  beginning.  After  taking  posses- 
sion, there  was  notliing  more  to  be  done  on  her  part.  Her  right  to  the  deed 
immedlatdy  aroaSt  and  tlie  statute  of  limitations  began  at  onoa  to  run  in  her 
favor. 

Thore  are  some  other  questions  presented,  but  none  that  would  change  the 
result,  and  they  are  tberafore  not  discussed.  This  leads  to  an  afflnnauee  of 
the  judgment  of  the  trial  court;  and  it  is  acoordlngly  so  orderedi  with  the 
concurrence  of  the  other  judges. 


Stats  v.  Lbkdt. 

(Supreme  Court  of  MUsmiri.   May  7, 1888.) 

Largest— Fbom  a  Dwbllino-Hocbb— What  Cosbtitcjtbs— Rsv.  St.  Mo.  §  1809. 

On  an  indloUnent  for  larceny,  it  appeared  that  defendant  stole  certain  goods  from 
the  <MBe  at  an  hotel  fc^  by  one  O. ;  that  the  hotel  was  owned  hy,  and  the  license 
to  keep  the  same  Issued  to,  one  D.  Held,  that  such  tiwft  was  laroany  from  a  dwei- 
linff-houae,  within  the  meaning  of  Rev.  St  Mo.  1 1800. 

Appeal  from  circuit  court,  Jasper  county;  M.  G.  MqGbeoob*  Judge. 
George  Leedy  was  indicted  for  larceny  in  a  dwelling-house.  The  jury  found 
him  guilty,  and  be  appeals. 
T.  B.  ffoughatoant,  tor  appellant.   The  Attorney  Beneral,  for  the  State. 

Brace.  J.  The  defendant  was  indicted  and  convicted  in  the  circuit  court 
of  Jaq>er  county  of  larceny  in  a  dweliing-house  and  sentenced  to  the  peniten- 
tiary for  two  years.  The  Indictment  charged  the  defendant  with  feloniously 
stealing  a  pair  of  shoes  at  the  county  aforesaid,  the  property  of  one  Bobert 
Owens,  in  the  dwelling-house  of  the  said  Robert  Owens,  then  and  there  being. 
The  testimony  tended  to  prove  that  the  defendant  stole  the  shoes ;  that  they 
were  of  the  value  of  eight  dollars;  that  they  were  the  property  of  Bobert 
Owens;  that  they  were  t&en  from  a  room  In  a  house  in  which  the  said  Owens 
resided,  with  his  mother  and  sister;  that  the  property  was  owned  by  one 
Divers,  step-father  of  the  said  Owens,  who  bought  it  for  the  said  Owens,  and 
placed  him  in  charge  of  it;  that  said  Owens  was  in  charge  of  said  house,  and 
carrying  on  a  hotel  business  therein  under  a  city  license  issued  to  said  Divers ; 
that  the  room  Yrora  which  the  shoes  were  taken  was  used  as  the  office  of  the 
hotel,  in  which  Owens  kept  cigars,  oranges,  pea-nuts,  etc.,  for  sale,  for  which 
he  had  a  merchant's  license.  On  the  trial,  exceptions  were  taken  to  Instruc- 
tions given,  and  the  refusal  or  the  court  to  give  instructions  asked  by  the 
defendant  containing  propositions  of  law  the  converse  of  those  given.  The 
questions  raised  by  the  exceptions  are  embraced  between  the  following  two  in- 
structions refused  by  the  court:  **{!)  If  the  jury  believe  from  the  evidence 
that  the  room  from  which  the  shoes  were  tnken,  was  used  as  a  store  where 
cigart».  oranges,  and  pea-nuts,  and  other  merchandise  were  kept  for  sale,  the 
said  room  was  not  a  dwelling-house,  and  the  jury  cannot  convict  the  defend- 
ant of  grand  larceny.  (2)  If  the  jury  believe  from  the  evidence  that  John 
Divers,  the  step-father  of  the  witness  Bobert  Owens,  was  the  owner  of  the 
hotel  known  as  the  "Englisli  Kitchen,"  and  that  the  same  was  a  hotel,  and 
that  the  said  Divers  had  the  license  to  run  said  hotel,  and  the  wife  of  said 
Divers  was  residing  in  said  hotel  at  the  time,  then  the  variance  as  to  the 
ownership  of  said  house  is  fatal,  and  the  Jury  cannot  convict  the  defendant  of 
grand  larceny. " 

We  find  no  error  In  the  refusal  of  the  court  to  give  these  instructions.  The 
bouse  in  which  the  shoea  were  stolen,  was  the  house  in  which  Kobert  Owens 
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dwelt  with  his  mother  and  sister.  He  was  tiie  ostensible  bead  of  the  fkmily, 
and  in  possession  of  the  house,  as  charged  in  tlie  indictmmt.  It  was  entirdy 
immaterial  to  the  defense  who  was  Ute  owner  of  the  lunise,  whether  ft  was 
ran  as  a  hotel,  or  to  whom  the  license  was  iwued  tm  that  purpose.  The  de- 
fendant was  fully  informed  of  the  flense  with  which  be  was  dbarsed,  by  ttie 
averment  in  the  indictment  that  the  shoes  were  stolen  in  **thedw^ing-house 
of  Robert  Owens,  then  and  there  bting  in  bis  possession,"  and  the  proof  sus- 
tained this  aTorment.  Whether  be  dwelt  there  as  ovrnn,  leasee,  or  by  suiter- 
anoe,  it  was,  to  all  intents  and  purposes,  his  dwelling-house  at  the  time  his 
shoes  were  stolen.  The  averment  was  suflBcient,  and  there  was  no  variance 
between  the  averment  and  the  proof.  A  man's  dwelling-house  is  that  in 
which  he  and  his  family,  if  be  have  any,  eat,  sleep,  and  make  their  hnne; 
and  it  is  none  the  less  his  dwelliuff-bouse  because  be  may  not  be  the  owner 
of  it;  that  in  it  he  keeps  rooms  for  lodgers,  and  furnishes  fneala  to  others;  and 
that  the  license  for  so  doing  is  in  the  name  of  another;  and,  in  this  case,  al- 
though the  room  in  Owen's  dwelling-house,  in  which  the  shoes  were  stolen, 
was  used  by  him  as  an  oiflce,  in  connection  with  the  other  uses  of  the  house, 
and  in  it  be  kept  for  sale  the  articles  mentioned  in  the  instruction,  it  did 
not,  by  reason  of  these  uses,  cease  to  be  a  room  in  his  dwelling-house;  and  a 
larceny  committed  in  that  room  was  a  larceny  committed  in  bis  dwdting, 
within  the  meaning  of  the  statute,  just  the  same  as  if  It  had  been  committed 
In  the  dining-room,  kitchen,  or  any  other  room  in  the  house.  Bev.  St.  1879, 
§  1809;  Bisb.  St.  Cr.  §§  242,  278,  280.  The  judgment  is  afflrmed. 
All  concur. 


1.  COBFORJkTIOHS— CORFOTUTB  ExUTBNCa— CoiUTaRAI.  ATTACK. 

Under  act  Mo.  Feb.  1865,  providing  that,  where  a  ftpedal  company  Is  created 
and  organized,  a  certificate  in  wHting  shall  be  filed  with  the  circuit  clerk  in  the 
county  where  the  busineas  is  carried  on,  and  a  duplicate  filed  with  the  secretary 
ot  state,  the  mere  failure  to  file  such  oertiflcate  with  the  <drouit  clerk  is  not  fatal  to 
the  existence  of  the  corporation,  but  it  a  mere  omiasion  whioh  can  not  be  taken  ad- 
vantage ot  oollaterally. 

9.  SaMB— IKOORPORATION— POWEB  TO  IseUB  SfBCIAL  STOOK— DBUGATIOIT  or  IiBOiaiA- 
TJVB  POWBB. 

Where  the  powers  of  a  corporation  and  the  procedure  by  wMoh  it  oould  be  teooffht 
into  ezlstenoe  have  been  prescribed  by  the  legisiatare,  tbe  mere  tact  tiiat  thelwLs- 
latore  In  the  same  act  gave  snoh  corporation  power  to  diBpoee  of  spet^  stock  walcdi 
waa  to  form  no  part  of  the  general  stock  of  tbe  corporation,  and  permitted  the  hold- 
ers of  sucb  Bpeclal  stock  to  become  a  distinct  company,  is  not  such  a  delef^tioa 
legislative  power  as  to  render  an  organization  formed  under  the  special  stock  ciaose 

8.  SaHS— IirOOBmunOH— LUBIUTT  to  IjIMBLATIVI  AlTBBATIOH. 

A  company  organized  under  act  Mo.  Feb.  20,  1865,  entitled  "An  act  to  Incor- 
porate the  Missouri  Petroleum  and  Mining  Company, "  which  expressly  exempts 
charters  of  companies  formed  thereunder  from  toeislattve  alterations,  Is  notsubject 
to  provisiona  of  Rev.  St.  Mo.  1856,  c  84,  art.  1,  f  7,  dedariog  that  the  (dutrter  of 
ev«7  corporaU<Hi  thereafter  granted  ahall  be  subject  to  alteration. 

Error  to  St.  Louis  circuit  court;  William  H.  Horner,  Judge. 

Action  on  promissory  notes  by  the  Granby  Mining  and  Smelting  Company 
against  Eben  Richards.  Plaintiff  claimed  that  the  notes  were  executed  by 
Bichards  and  others  while  partners,  doing  business  under  the  name  of  the  "Mis- 
souri Zinc  Company."  Defendant  claimed  that  the  Missouri  Zinc  Company 
was  a  corporation,  and  that  he  could  not  be  held  liable  as  a  partner.  Defend- 
ant set  out  that  the  provisions  of  Ilev.  St.  Mo.  1855,  c.  34,  art.  1,  g  7,  declar- 
ing that  the  charter  of  every  corporation  thereafter  granted  shall  be  subject 
to  alteration  and  repeal,  did  not  affect  the  Missouri  Ziuc  Comptiny,  which 
was  formed  under  special  act  Mo.  Feb.  20, 1865,  expressly  exeinptiD«  chartera 
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of  companies  formed  thereunder  from  alterations  or  repeal.  Jndgment  for 
plaintiff,  and  defendant  brings  error. 

Walker  Walker,  for  plaintiff  In  error.  Ifoble  <fi  Orrick  and  David  Gold- 
tmitht  for  defendant  In  error. 

Black.  J.   This  action  is  based  upon  five  promlssorj  notes  and  an  open  ao«- 
count,  and.  without  the  credits,  aggi-egate  $75,000.   The  notes  are  dated  ilk 
1881  and  1882,  and  are  signed  "Missouri  Zinc  Co."— some  of  them  "DyT. 
T.  Richards.  Treas.,"  and  others  "By  £ben  Richards.  Prest."   The  open  ac- 
count is  for  a  balance  for  zinc  sold  in  1881.   The  petition  alleges  that  the  de- 
fendant, £t>en  Richards,  and  others  not  made  defendants*  were  partners  doing 
boBiness  under  the  name  of  the  "Missouri  Zinc  Gompaujt*'  And  as  such  exe- 
cuted thenotesand  Incurred  the  Indebtedness.  There  was  a  judgment  against 
the  defendant  fpr  •49.748.98,  and  he  sued  out  this  writ  of  error.  That  the 
plaintiff  corporation  supposed  the  Missouri  Zinc  Company  was  a  corporation* 
and  made  all  of  the  transactions  in  question  with  it  as  such,  is  clearly  shown. 
Tbe  Missouri  Zioc  Company  has  and  has  had  a  board  of  directors  and  other 
officers  slnoe  1869;  and  Uie  defendant  supposed  that  he  was  but  a  share- 
bolder  and  officer  In  a  coH>oration,  and  never  professed  to  be  doing  business, 
as  a  partner  with  the  other  persons.  The  plaintiff  prevailed  in  Uie  circuits 
court  on  the  ground  that  the  Missouri  Zinc  Company  was  not  a  legally  or- 
ganlzed  corporation,  and  defendant  was  held  liable  as  a  partner,  with  the 
named  persons.  The  defendant  insists  (1)  that  his  company  was  and  is  a. 
corporation  duly  oivanized  under  the  charter  of  the  Missouri  Petroleum 
Mining  Company;  (2)  that  if  it  is  not  a  eorpuratlon  dejun,  it  is  and  was  a>. 
corporation  dejiteto;  (S\  that  In  either  case  the  members  of  the  company  are 
not  chai^^ble  for  its  detits  as  partners.  The  special  act  of  February  20, 1865^ 
(Acts  of  1864  1865,  p.  268,)  makes  designated  persons,  their  associates,  and-. 
successors,  a  perpetual  body  corporate  by  the  name  of  the  "Missouri  Petro- 
leum Mining  Company,"  with  power  to  mine  coal,  lead,  iron,  and  other  mln-- 
erals;  to  bore  for  oil,  etc.;  to  refine  the  same  fur  tirade;  to  quarry  stone,  and.< 
to  buy,  sell  and  lease  real  estate.  The  ci^tal  is  not  to  exceed  92,000.000;. 
the  chief  office  to  be  at  St.  Louis;  and  the  corporation  not  to  be  subject  to  the 
seventh,  thirteenth,  fourteenth,  fifteenth,  eighteenth,  nineteenth  and  twen- 
tieth sections  of  the  Htstarticleof  tlie  corporation  law  of  1865.  It  is  also  pro- 
vided: "And  said  corporation  shall  Inve  power  to  create  and  dispose  of  sp^ 
dal  stodc  in  any  one  or  more  of  its  mining  or  other  operations,  which  special . 
stot^  shall  be  no  pfu-t  of  the  general  stock  of  the  corporation,  nor  shall  Its 
holders  be  liable  for  or  interested  in  any  other  than  the  special  property  and 
business  for  which  said  special  stock  shall  be  created;  the  holders  of  said  spe- 
cial stock,  when  the  same  shall  have  been  taken,  may  become  a  distinct  com- 
pany, under  the  name  and  style  designating  such  special  enterpriiie,  and  may- 
elect  its  own  officers,  and  exercise  all  tlie  general  powers  and  enjoy  all  tbe 
privileges  of  a  distinct  corporation  under  the  provisions  o£chaper34  of  the  Re- 
vised Statutes  of  1855,  entitled  ■  An  act  concerning  corporations.'  approved  No- 
vember 23,  1855,  with  exemption  from  the  provisions  of  the  seventh,  thirteentht . 
fourteenth,  fifteenth,  sixteenth,  eighteenth,  and  twentieth  sections  of  the  first 
article  of  said  act.  *  •  *  It  is  also  provided  that,  when  such  special  company^ 
or  companies  are  created  and  organized,  a  certificate  shall  in  writing  bellied  in 
the  office  of  the  circuit  clerk  of  the  county  in  which  the  business  of  the  com- 
pany is  carried  on,  and  a  duplicate  thereof  in  the  office  of  tbe  secretary  oC 
state,  which  certificate  shall  state  tbe  name,  object,  amount  of  capital  stock, 
of  said  company,  and  the  number  of  shares  of  its  stock,  and  the  number  and. 
the  names  of  the  directors  of  such  company,  also  stating  the  names  of  the 
towns  and  county  or  counties  In  which  t^e  operations  of  such  company  are  to- 
be  carried  on ;  said  certificate  to  be  signed  by  the  president  of  snch  company 
with  its  seal  affixed  ther^."  Defendant  became  a  subscriber  for  50  shares. 
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of  spepial  stock  at  tbe  organization  of  the  Missouri  Zinc  Company,  in  1869: 
A  certificate  of  its  organization  was  then  made  out  in  due  form,  under  the 
above-quoted  provisions,  and  01ed  with  the  secrvtary  of  state  in  Marcli.  1869. 
By  this  certiBcate  the  main  office  of  the  speciitl  company  is  located  at  St. 
Louis,  and  it  states  tliat  tlie  mining  and  ottier  operations  are  to  be  carried  on 
in  St.  Louis  and  Washington  counties,  and  in  such  other  towns  and  counties 
in  the  state  as  the  business  of  the  company  may  require;  but  this  certificate 
was  never  filed  in  the  office  of  the  clerk  of  the  circuit  court  la  either  of  Uioae 
counties. 

1.  Tbe  first  question  is  wb^her  the  failure  to  file  the  certificate  with  the 
clerk  of  tbe  circuit  court  makes  tbe  defendant  liable  for  the  debts  of  the  asso- 
ciation. In  tbe  case  of  Hurt  v.  8alii/burt/t  55  Mo.  311,  the  article  of  assocl- 
lUion  were  in  due  form,  had  been  filed  in  the  recorder's  office,  but  not  with 
the  secretary  of  state.  Tbe  general  law  by  virtue  of  whicli  the  association 
was  attempted  to  be  created  made  it  the  duty  of  the  ofilcers  to  file  a  copy  of 
the  articles  of  association  witli  the  secretary  of  state,  and  provided  tliat  "the 
corporate  existence  of  such  corporation  sliall  date  from  the  time  of  filing  said 
copy  of  such  articles. "  It  was  held  that  until  tbe  officers  took  lliis  Q  nal  step  the 
corporation  bad  no  power  to  issue  the  note  there  sued  upon,  ami  hence  the  de- 
fendants wlio  were  directors  were  liable.  They  had  sigoed  the  note  as  direct- 
ors. That,  and  the  subsequent  ease  of  Richardson  v.  PitU^  71  Mo.  128.  pro- 
ceed upon  the  ground  that  conditions  precedent  to  corporate  existence  had 
not  been  performed.  But,  as  said  in  Mining  Co.  v.  Woodbury,  14  Cal.  424, 
tliere  is  a  broad  and  obvious  distinction  between  such  acts  as  are  declared  to 
be  necessary  steps  in  the  process  of  incorporation  and  such  as  are  required  of 
the  individuals  seeking  to  become  Incorporated,  but  which  are  not  made  pre- 
requisites to  tbe  assumptiou  of  corporate  powers.  In  respect  to  the  former 
any  material  omission  will  Ik  fatril  to  the  existence  of  tbe  corporation,  and 
may  be  takt^n  advantage  of,  collaterally,  in  any  form  in  which  tlie  fact  of  in* 
corporation  can  properly  be  called  in  question.  In  respect  to  the  latter,  the 
corporation  is  responsible  only  to  the  government,  and  in  a  direct  proceeding 
to  forfeit  its  charter.  Now.  the  question  in  this  case  is  to  be  determined  by 
tbe  special  act  before  quoted,  not  by  the  general  law,  as  mHurt  v.  ScUiabury, 
supra.  It  is  true  that  some  of  the  sections  of  chapter  34,  Bev.  St.  1855,  are 
made  a  part  of  the  charter;  but  Ihey  have  no  relation  to  the  organization  of 
tlie  corporation.  By  the  special  act  incorporating  the  Missouii  Fetso  Min- 
ing Compaoy  the  disposal  of  special  stock  in  one  of  its  corporations,  and  the 
organization  of  a  special  company,  are  matters  to  be  perCormed  by  and  under 
the  supervision  of  the  directors  of  the  parent  company.  All  this  seems  to 
have  been  done  in  tbe  present  case,  and  made  matter  of  record  on  tbe  twoks 
of  the  parent  company.  The  act  says,  "When  such  special  company  or  com- 
panies are  created  and  organized,  a  certificate  shall  in  writing  t>e  tiled,"  etc. 
This  language  does  not  indicate,  nor  is  there  anytliing  in  the  general  scope  of 
the  act  to  indicate,  tliat  tlie  filing  of  the  certificate  with  the  circuit  clerk  is 
made  a  matter  of  condition  precedent  to  the  assumption  of  corporate  powers  or 
the  execution  of  corporate  contracts.  I  l!he  failure  to  file  tbe  certificate  with 
the  clerk  of  the  circuit  court  is  an  omission  of  which  the  state  alone  can  com- 
plain. '  This  conclusion  is  not  inconsistent  with  Kaiser  v.  £ank,  56  Iowa, 
104,  8  N.  W.  Kep.  772;  Bigeloto  v.  Gregory,  73  111.  197,  or  tlie  cases  before 
cited  from  this  court ;  for  the  language  of  tbe  law  in  these  cases  was  essentially 
different  from  that  in  this  case.  But  tlie  rule  of  the  Ifuri-Salisbttry  Caaa 
ought  not  to  be  extended. 

2.  That  the  power  to  make  laws  cannot  be  delegated  by  legislature  is  con- 
ceded ou  all  hands;  and  the  plaintiff  says  the  act  of  February  20, 18t>5,  so  far 
as  it  authorized  the  organization  of  tbe  Missouri  Zinc  Company,  was  a  dele- 
gation of  le^slative  power.  Morawetz  says:  "It  aeems,  therefore,  tliat  a 
general  power  to  confer  corporate  franchises  cannot  be  delegated  by  tbe  leg- 
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islatare  to  an^  other  agent.  However,  where  tlie  legielature  has  enactea  that 
tmrporations  may  l>e  formed  upon  compliance  with  certain  conditions,  it  is  no 
objection  that  ministerial  duties,  such  as  the  issuing  of  a  certificate  or  charter, 
must  be  perfonned  by  some  officer  before  the  incorporation  takes  effect."  1 
Mor.  Priv.  Corp.  ^  15.  That  corporations  maj  be  organized  under  general  laws 
is  DO  longer  a  debtitable  question.  The  powers  of  this  corporation,  the  Missouri 
Zinc  Company,  and  the  procedure  by  which  It  could  be  brought  into  extstenoe. 
were  all  fixed  and  prescribed  by  statute  law,  perfect  as  it  left  the  hands  of  tlie 
l^slature.  The  object  seems  to  have  been  to  enable  the  parent  company  to 
sepamte  from  its  baslneu  aome  of  its  mining  or  other  operations.  Since  cor- 
porations may  be  created  under  general  laws,  we  do  not  see  how  It  can  be 
said  tliia  law  Is  invalid.  We  think  it  is  valid  as  against  any  ol^ection  made 
to  it. 

3.  We  do  not  see  how  Gen.  St.  1866  can  have  anything  to  do  with  the  or^ 
ganization  of  this  ctnporation.  The  seventh  section,  att.  1.  c.  34.  Bev.  St. 
1855.  does  declare  tliat  the  charter  of  every  corp(Hiition  thereafter  granted 
shall  be  sabject  to  alteration  and  repetil ;  but  that  section  is,  by  the  special  act 
of  February  20, 1865.  excluded  from  any  application  to  the  corporations  organ- 
ized thereunder.  We  conclude  that,  upon  the  undisputed  foots  of  tliis  case, 
the  judgment  should  have  been  for  defendant.  Ju^^ent  reversed. 

All  concur. 


CxTT  OF  St.  Locis  0.  Ranken  et  al. 
(Supreme  Court  of  MUaouri.   May  31, 18S8.) 

XUHIOIPAI.  COBFOBATIONB — ACTION  rOB  AB8BS8HBNTS — £ZPKBT  TKSTIMOlfr. 

In  aa  action  by  the  city  to  recover  of  a  property  holder  the  amount  which  fats 
property  has  been  benefited  by  the  widening  of  a  street,  a  i^rge  for  plaintiff 
uiat,  In  detennininc  the  amount,  the  testimony  of  experts,  u  daemea  unreasona'Ue, 
maiy  be  dlsresarded,  is  sot  error. 

Appeal  from  St  Louis  circuit  court;  Geobgb  W.  Lubke.  Judge. 

Action  by  the  city  of  St.  Louis  against  Thomas  Banken,  Jr.,  and  others,  to 
recover  the  amount  which  defendants  have  been  benefited  by  Uie  widening 
a  street.  Judgment  for  plaintiff,  and  defendants  appeal. 

Q.  M.  Steaartt  for  appellants.  L.  Bell  and  Theo.  H.  Cvlver,  for  respond- 
mt. 

Rat,  J.  This  action  is  brought  by  the  city  of  St.  Louis  on  a  special  tax- 
bill  to  recover  the  amount  which  it  is  claimed  the  property  of  defendants  haa 
been  benefited  by  the  widening  of  Eighteenth  street  in  said  city.  Xo  point 
is  made  on  the  pleadings.  "At  the  trial  the  plaintiff  introduced  evidence  to 
show  the  steps  taken  by  the  city  to  secure  the  widening  of  Eighteentli  street, 
for  which  this  tax-bill  was  issued,  including  the  ordinances  providing  there- 
for, and  condemnation  proceedings  entitled  'City  v.  Wall,^  report  of  the  com- 
missioners, and  also  the  testimony  of  expert  witnesses  to  show  that  the  prop- 
erty of  the  defendants  had  been  benefited  to  the  full  extent  of  the  sum  named 
in  the  tax-biti,  and  rested  its  case.  On  the  part  of  the  defendants,  the  testi- 
mony of  a  number  of  expert  witnesses  was  introduced,  tending  to  show  tliat 
defendants'  property  had  not  been  benefited  to  any  extent  by  the  widening  of 
the  street,  and  should  not  have  been  assessed.  These  witneaseis  were  all  ex- 
perienced real-estate  agents  and  dealers."  For  the  plaintiff,  the  court  gave 
the  following  instruction:  "The  court  instructs  the  jury  that  in  determining 
the  amount,  if  any,  that  defendants'  property  is  benefited  by  the  widening  of 
Eighteenth  street,  as  shown  on  this  trial,  the  testimony  of  the  expert  wit- 
nesses who  testified  before  theiu,  if  deemed  unreasonable  by  the  jury,  may  be 
disr^arded  by  them."  And  for  thedefendants,  the  following:  "(1)  The  jury 
are  instructed  that,  while  the  dty  of  St.  Louis  rai^  condemn  private  property 
for  the  porpose  <A  opening  and  widening  its  streets,  they  are  also  Instructed 
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that  it  is  primarily  liable  to  pay  for  the  property  so  taken ;  and  that  no  other 
property  in  the  city  is  liable  to  be  taxed  or  assessed  to  pay  for  the  property  bo 
taken  by  the  city  except  sach  property  as  has  been  specially  benefited  by  sach 
widening  or  opening,  in  some  respect  other  than  the  other  real  estate  in  the 
city  of  St.  Louis  generally  has  been  benefited  by  such  widening  or  opening. 
(2)  The  jury  are  instructed  that  the  question  which  they  have  to  determine  in 
this  case  is  tlie  benefit,  if  any,  which  has  accrutid  to  the  property  of  Thomas 
Bankeii,  Jr.,  and  others,  the  defendants  in  this  case;  and  before  they  can  find 
a  verdict  for  the  plaintiff  for  any  amount  they  must  be  satisfied  from  the  evi- 
dence that  the  d^endants'  property,  which  has  been  assessed,  has  been  bene- 
fited by  the  widening  of  Eighteenth  street  at  and  near  its  junction  with 
Clark  avenue,  as  shown  on  this  trial;  and  unless  the  Jury  find  and  believe 
from  the  evidence  in  this  case  tliut  the  property  of  defendants,  situated  on  the 
east  side  of  Eighteenth  street,  has  been  benefited  by  said  widening  of  Eight- 
eenth street,  then  Uiey  should  find  for  the  defendants.  (3)  The  Jury  are  in- 
structed that,  in  making  up  their  verdict  in  this  case,  they  should  disr^ard 
so  much  of  the  findliigox  the  commissioners  in  the  case  of  the  City  o/St.  Louit 
V.  Wall  and  others  which  may  have  accrued  lo  the  property  of  Thomas 
Baiiken,  Jr.,  and  others*  and  described  in  the  petition,  by  the  widening  of 
Eighteentli  street  at  the  north-west  corner  of  Qark  avenue,  as  shown  on  this 
trral.  (4)  If  the  jury  should  find  for  the  plaintiff,  they  should  assess  its  damages 
for  such  amount  as  they  may  find  and  believe  from  the  evidence  lb«  property 
of  defendants  may  have  sustained  by  the  widening  of  Eighteenth  street  at  its 
junction  witli  Clark  avenue,  as  shown  on  this  trial."  Under  the  above  in- 
structions, the  jury  found  for  plaintiff  In  the  amount  claimed,  and,  judgment 
being  had  therefor,  defendants  have  appealed ;  assigning  here  as  sole  ground 
of  error  the  action  of  the  court  in  giving  said  instruction  in  plaintilf 's  behalf 
almve  set  out. 

We  see  no  error  in  the  court^s  action  In  this  behalf.  The  jury  are  the 
judges  of  the  value,  weight,  and  credibility  of  ttie  evidence;  and,  if  tliey  re- 
garded the  testimony  of  the  expert  witnesses  on  eitlier  side  of  the  case  as  un- 
reasonable, we  do  not  see  what  else  they  could  do  except  to  disregard  the 
same, — that  is,  attach  to  it  no  value,  no  weight,  or  credit;  and  this  is  all  tlie 
jury  is  authorized  to  do  by  the  siUd  instructions.  The  instmctlon  in  Cityo/ 
KantoB  T.  HUl,  80  Mo.  534,  to  which  we  have  been  referred,  told  the  Jury, 
among  other  things,  that  they  were  not  bound  to  find  according  to  the  evi- 
dence, but  m^ht  wholly  disr^ard  the  same,  and  make  thdr  finding  from 
their  own  obswvation  alone,  and  was  condemned  by  this  court  for  that  rear 
son.  It  is  there  siUd,  among  other  thii^.  that  "It  would  seem  a  farce  to  in- 
troduce evidence  If  it  may  be  wholly  disregarded.  *  •  *  We  do  not  say  or 
intimate  what  weight  or  importance  the  juiy  may  or  ought  to  give  the  proof 
so  submitted;  but,  when  submitted,  we  think  it  is  their  duty  to  consider  and 
not  wholly  disregard  it."  The  instruction  In  this  case  Is  obvious^  different. 
The  jury  are  not  told  that  they  m^r  disr^rd  the  evidence  <tf  the  experts, 
but  are,  in  effect  told  to  consider  the  evidence,  and  are  left  at  liberty  to  dis- 
regard such  as  upon  consideration  they  believe  to  be  unreasonable.  Defend- 
ants' counsd  seem,  to  dalm  that  the  jury  are  bound  by  the  testimony  of  the 
experts;  that  they  are  not  competent  to  judge  of  the  reasonableness  of  such 
evidence,  because  they  have  not  the  same  knowledge  of  the  subject-matter 
which  the  experts  possess.  In  City  Kansas  v.  Buttet^fleld,  89  Mo.  648,  1 
S.  W.  Rep.  831,  this  court  approved  an  instruction  in  which  the  jury  are  told 
that  tttey  are  not  bound  by  ttie  testimony  of  the  expert  witnesses,  but  miiy  apply 
their  own  judgment  and  knowledge  as  to  values  and  damages,  in  connection 
with  the  testimony  offered  in  the  case.  See.  also,  Head  v.  Hargrave,  1U5  U. 
8.  49;  Hallway  Co.  v.  Thul,  32  Kan.  255.  4  Fac.  Rep.  352.  In  the  case  at 
bar,  some  of  the  experts  estimate  the  benefits  to  the  property,  as  a  result  of 
widening  said  street,  as  high  as  •l.OOO,  while  others,  fur  defendants^  said  the 
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property  dexived  no  bmeflt  therefrom;  and  we  see  no  reiiBon  why,  after  con- 
sidering the  evidence  of  all,  the  juiy  might  not  exerdse  their  judgment,  and 
disr^ard— or,  in  other  words,  give  no  weight,  valne,  or  credit  to— the  testi- 
mony of  the  expert  witneases  on  either  side  which  they  believed*  upon  con- 
sideration, to  be  unreasonable.  In  bo  doing,  the  Jury  would  not  necessarily 
be  relying  wholly  upon  their  own  experience  or  judgment.  They  may  have 
been  so  impressed  with  the  aindor,  capacity  for  observation,  experience,  and 
knowledge  of  some  of  these  experts  themselves,  as  to  the  effect  on  the  prop- 
erty fbllowlng  a  widening  of  the  streets,  as  to  Induce  the  belief  on  their  part 
that  the  opintons  of  others  were  unreasonable,  and  not  entitled  to  credit.  We 
may  add  that  said  instruction  is  to  be  read  with  the  other  instructions  given 
in  the  cause ;  and,  taken  U^ther,  there  is  manifestly  nothing  in  this  behalf 
pFejudicial  to  defendants.  The  cases  cited  by  appellants  do  not,  we  tblnlc, 
militate  against  the  views  here  expressed. 

This  leads  to  an  affirmance  of  the  judgment  of  the  trial  court;  and  it  is  ac- 
cordingly so  ordered. 

The  other  judges  concur. 


DoBTHB  e.  Uetbk  tt  ak 

(Sapreme  Court  of  Jtflsiouri.  Hay  91,  1888.) 

Cutm  MoinaAOBs— VALiDrrr— AoREEMBNT  that  Hobtoack>r  hat  Bsvu 

Where  a  deed  of  trnst  was  given  on  certain  planing-nilll  stock,  by  a  manufactur- 
iag  company,  to  secure  a  debt  to  a  bank,  under  a  parol  agreement  between  the  bank 
and  the  manufacturing  company  that  the  latter  might  sell  the  stock  in  trade,  In  the 
usual  course  of  business,  for  its  own  benefit,  and  afterwards  the  cbmpany  made  an 
asdnunent  for  the  benefit  of  all  Its  creditors,  and,  with  the  consent  of  the  assignee, 
the  trustee  took  possession  of  the  property  nnder  the  trust  deed,  held,  that  the  deed 
of  trust  is  valid  as  against  creditors  attaching  the  property  after  the  trustee  has 
taken  BQtdi  possesaion  of  it. 

Appeal  from  St.  Louis  circuit  court;  Gboboe  W.  Litbee,  Judge.  Trans- 
ferred from  St.  Louis  court  of  appeals. 

Action  by  Joseph  S.  Dobyns.  trustee  in  a  deed  of  trust  from  the  Falter 
Hannfacturing  Company  to  secure  a  debt  of  the  Fifth  National  Bank,  agiiiiist 
George  F.  Meyer  and  others,  attaching  creditors  of  such  company,  for  dam- 
ages for  carrying  away,  under  attachments,  certain  of  the  property  conveyed 
in  the  trust  deed.   Judgment  for  plaintiff,  and  defendants  appeal. 

Kehr  di  Tittman,  for  appellants.   Jos.  9.  Dobyns,  for  respondent. 

Black,  J.  This  Is  a  suit  for  damages  for  carrying  away  doors  and  other 
manufactured  building  material.  The  judgment,  whit.-h  was  for  the  plaintiff, 
was  affirmed  by  the  St.  Ijouia  court  of  appeals,  but  the  case  was  then  certiQed 
to  this  comt  because  one  of  the  Judge?  deemed  the  opinion  contrary  to  a  pre- 
vious decision  of  this  court.  The  facts  are  these:  On  the  20th  September, 
1883.  the  Falter  Manufacturing  Company  made  to  plaintiff,  as  trustee,  adeed 
of  trust  upon  certain  re^l  and  personal  property,  including  astock  of  planing- 
mill  material,  to  secure  a  large  indebtedness  to  the  Fifth  National  Bank.  On 
the  9th  of  the  following  December,  the  manufacturing  company  made  an  as- 
signment of  all  its  property  for  the  benefit  of  all  its  creditors.  The  property 
in  question  was  then  turned  over  to  the  assignee.  The  assignee  then  gave 
the  trustee  in  the  deed  of  trust  possession  of  all  the  property  therein  described, 
real  and  personal,  including  the  property  in  question.  After  this,  the  defend- 
ants, creditors  of  the  manufacturing  company,  levied  a  writ  of  attachment 
npon  the  property  now  in  dispute,  sold  the  same,  and  applied  the  proceeds  to 
the  payment  of  their  debt.  The  deed  of  trust  was  duly  recorded  before  the 
assignment.  There  was  evidence  tending  to  show  that,  at  the  date  of  the 
deed  of  trust,  there  was  an  understanding  between  the  bunk  and  the  manu- 
tadQTing  company  that  the  latter  might  sell  the  stock  in  trodeUn  the  usual 
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course  of  business  for  its  ownbeneAt.  But,  notwithstanding  this  agreement, 
the  court  instructed  that  if  the  plaintilT,  prior  to  the  ievj  of  the  attachment,  took 
possession  of  the  propprty  under  the  deed  of  trust  and  the  agreement  of  the  as- 
signee, then  the  finding  should  be  for  the  plaintifF;  and  in  this  it  is  claimed 
the  court  erred.  It  is  not  claimed  that  the  agreement  between  the  assignee 
and  the  trustee  could  or  did  amount  to  a  new  pledge.  Indeed,  it  seems  to  be 
conceded  that  the  trustee  took  possession  by  virtue  of  the  deed  of  trust,  and 
not  otherwise.  The  agreement  between  the  bank  and  the  manufacturing 
company,  that  the  latter  might  sell  th%8tock  in  trade  in  the  usual  course  of 
business,  rendered  the  deed  of  trust  fraudulent  in  law,  as  to  creditors  of  the 
manufacturing  company,  as  to  the  stock  in  trade;  not,  liowever,  because  there 
was  any  actu^  fraudulent  intent,  but  because  the  conveyance  was  one  to  the 
use  of  the  grantor.  Section  2496,  Kev.  St.  1879.  The  sole  question,  then,  is 
whether  the  fact  that  the  trustee  took  possession  of  the  property  in  good  faith, 
for  the  purposes  speciQed  in  the  deed  of  trust,  with  the  consent  of  the  assignee, 
made  the  deed  of  trust  valid  as  against  creditors  attaching  after  possession  by 
tbe  trustee.  Cases  are  cited  to  show  that  possession  by  a  mortgagee  does  not 
purge  the  mortgage  of  its  fraudulent  cbaracter;  and,  among  them,  our  atten- 
tion is  called  to  Armstrong  v.  Tuttle,  34  Mo.  43:!.  In  that  case  the  mortgage 
was  frau(iulent  on  its  face,  because  of  a  stipulation  allowing  the  mortgagor 
to  sell,  etc.  Some  of  the  expressions  of  the  court  favor  the  contention  that 
possession  by  the  mortgagee  would  not  make  the  mortgage  valid;  but  the  sub- 
sequent case  of  Qreeley  v.  Iteadtng,  74  Mo.  309,  is  not  unlike  the  present  one. 
Keading  bad  executed  a  mottgsge  to  McCune  upon  a  stock  of  groceries.  The 
mortgage  contained  a  stipulation  rendering  it  void  as  to  creditors,  because  it 
was  held  the  stipulation  made  the  mortgage  one  for  the  use  of  the  grantor. 
Before  the  levy  of  the  attachment,  McCune,  under  an  agreement  with  Read- 
ing, took  possession  of  the  stock  In  good  faith,  and  because  he  did  this  it  was 
held  that  it  was  wholly  immaterial  that  the  mortgage  was  improperly  re- 
corded, or  that  it  contained  the  stipulation  that  rendered  it  void  except  as  be- 
tween the  parties  thereto.  Tliere.  as  in  this  case,  the  possession  was  taken 
by  virtue  of  the  mortgage.  The  case  cites  with  approval  Ifash  v.  Norment, 
5  Mo.  App.  545,  and  1  Jones,  Morbg.  §  178,  where  the  same  doctrine  is  asaeited. 
The  principle  of  that  case  had  been  previously  intimated,  if  not  expreased,  in 
HeiDnon  v.  Tootle,  72  Mo.  632,  and  has  t>een  again  asserted  and  approved  in 
Petring  v.  ChUlar,  90  Mo.  650, 3  S.  W.  Rep.  4U5 .  To  the  same  effect  is  Cam- 
eron V.  Marvin,  26  Kan.  612.  Notwithstanding  the  agreement  that  the  man- 
ufacturing comt^ny  might  sell  the  stock  in  trade  in  the  usual  course  of  busi- 
ness, the  deed  of  trust  was  valid  as  between  the  parties  thereto.  No  actual 
fraud  was  intended  by  the  parties;  and  it  would  seem  that,  if  the  objection- 
able parol  agreement  was  abrogat^  before  the  rights  of  creditors  attached,  the 
deed  of  trust  ought  to  be  held  valid  from  that  time  on.  Even  as  to  creditors, 
an  entire  new  pledge,  freed  from  such  agreement,  would  have  been  valid.  The 
effect  of  taking  possession  under  the  deed  of  trust,  for  the  purposes  tbenin 
specified,  with  the  consent  of  the  assignee,  was  to  abrogate  the  previous  ob- 
jectionable parol  agreement.  At  all  events,  the  question  in  this  case  is  set- 
tled by  the  eases  last  cited;  and  thejr  will  not  be  disturbed.  The  Judgment  is 
therefore  aflBrmed. 
All  concur. 


(Supreme  Court  of  MixtourL  May  31, 1888.) 

1.  EoMiciDB— Asaitr&T  with  Ixtbht  to  Eiu.— Ihstsvotions— Forcb  Nbcbssut  to 

Repel  Assaults. 

A  penOQ  anaulted  cannot  stop  to  estimate  just  bow  mnoh  tarot  Is  neoassaty  to 
rvgei  the  assailant.  Henoeltiserror  tooliarge,  Inatrlalforasm^twlthiiitmtto 
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kill,  that  if  the  defendant  beliered,  and  had  good  oauM  to  brieve,  tbat  the  oom- 
plainiDg  witness  was  about  to  do  him  some  great  bodily  harm,  tbat  would  not  Joa- 
tity  him  in  using  greater  force  than  was  necessary  to  repel  snob  aaaault.* 

&  8aMB— A8SA0LT  WITH  INTBMT  TO  KlLIr-lNBT RUCTIONS. 

In  a  trial  for  assault  with  Intent  to  klU,  it  is  error  to  charge  that  if  the  jury  find 
tbat  defendant  made  the  assault  with  a  pistol,  in  the  manner  charged  in  the  indict- 
ment, it  devolves  on  him  to  show  some  grounds  for  making  snob  assault,  and,  if  be 
has  not  dcme  so,  tbey  must  find  him  guilty,  as  sutdi  charge  throws  on  defendant  the 
burden  of  proving  his  innooenoe,  and  anbmlta  to  the  jury  a  question  of  law  as  to 
what  &cts  would  jusU^  tiw  assault. 
&  Sun— AesAiTLT  with  Intent  to  Kill— Imstrdctions— Faildm  to  Cotbr  Wholb 
Cub. 

In  a  trial  for  assault  with  Intent  to  kill,  which  was  claimed  to  have  been  done  la 
self-defense,  a  charge,  purporting  to  cover  the  whole  case,  which  does  not  Instruct 
the  jury  that  Uiey  must  be  satined  beyond  a  reasonable  dirabt  that  It  was  not  done 
in  self-defense  before  they  can  convict,  is  defective. 
4  Sahb — Assault  with  Intsnt  to  Kill — Dbpbnbb  op  Nsab  Rrlationb. 

Where  a  person,  finding  his  mother  and  sister  engaged  In  an  altercation  with 
other  persons,  goes  to  Utelr  assistance,  and,  during  the  affray,  shoots  one  of  such 
others,  his  guilt  depends  on  the  motive  prompting  the  act,  and  the  circumstances 
under  which  It  was  done,  and  not  on  the  fact  that  be  volnntarily  engaged  in  the 
difBcnlty. 

fi.  SuiE — Assault  with  Intbnt  to  Kill— Acobssobibb. 

Where  persons  are  Indicted  as  accessories  to  an  assault  with  intent  to  kill,  tbey 
cwinot  be  oonvicted,  unless  there  was  a  common  purpose  in  the  minds  of  the  prin- 
cipal and  the  defendants  to  kill,  and  the  assault  was  done  In  the  attempt  to  occom' 
plub  such  common  parpoee,  or  that  tbe  asMolt  was  made  by  the  principal  with  an 
utent  In  his  mind  to  CilL  of  which  tbe  defendants  had  knowledge,  and  they  did 
some  act  in  furtherance  of  the  attempted  accomplishment  of  snch  purpose. 

&  Trial — ^Instrdctiosb — Veracitt  of  Witness. 

Where  there  is  a  direct  conflict  of  testimony,  it  is  not  error  to  instruct  a  jury  that, 
if  tbey  believe  from  the  evidence  that  a  witness  has  knowingly  testified  to  a  false- 
hoodf  they  are  at  liberty  to  disregard  bla  entire  testimony. 

Appeal  from  circuit  court,  Moniteau  county;  E.  I.  Edwabds,  Judge. 
Draffen  A  Williarru,  lor  appellants. 

The  fifth  instruction  given  by  the  court  was  error,  because  it  declared  that 
he  muHt  prove  his  innocence  to  the  satisfaction  of  the  jury,  when  it  was  for 
the  state  to  prove  it  beyond  a  reasonable  doubt.  Chaffee  t.  17.  ^.i  18  Wall. 
516-545;  State  v.  Fowler,  52  Iowa,  103,  2  N.  W.Rep.  983;  People  v.  CoHg?i' 
lin,  32  N.  W.  Rep.  905;  Nichols  v.  Winfrey.  79  Mo.  544;  Jones  v.  State,  13 
Tex.  App.  1;  State  v.  Wingo,  66  Mo.  181;  Duboae  v.  Stete,  10  Tex.  App.  230; 
atokes  v.  People,  53  N.  Y.  164;  Com.  v.  McKie,  1  Gray,  61;  StaU  v.  Porter^ 
34  Iowa,  139.  In  addition  to  the  error  as  to  the  burden  of  proof,  this  instruc- 
tion told  tbe  jury  that  defendant  Samuel  Hickum  must  "show  some  satisfac^ 
torr  ground"  for  making  the  assault,  leaving  it  to  the  jury  to  determine  what 
constituted  a  "satisfactory  ground."  Wluit  facts  would  constitute  a  d^ense 
—would  amount  to  a  "satisfactory  ground" — was  a  question  of  law  for  the 
court;  the  existence  thereof,  a  question  of  fact  for  the  jury.  It  was  error  to 
leave  it  to  the  jury  to  decide  whether  thei-e  were  "satisfactory  grounds"  for 
the  assault,  without  telling  them  what  facts  would  in  law  constitute  such 
grounds.  Rains  v.  Railtoay  Co.^  71  Mo.  164^169;  Anderstm  v.  McPike,  86 
Mo.  293-299;  State  t.  Sllis,  74  Mo.  207-219;  Jforgan  v.  Dur/ee,  69  Mo.  469. 
"An  instruction  in  itself  erroneous  cannot  be  cured  by  another."  If  this  in^ 
struction  is  vicious,  in  that  it  erroneously  puts  tbe  burden  of  proof  upon  tbe 
d^endant.  and  also  submits  a  questioa  of  law  to  the  jury,  it  cannot  avail  the 

'On  the  subject  of  justifiable  homicide,  see  People  r.  Robertson,  (CaL)  8  Pac.  Rep. 
flOO,  and  note:  State  v.  Donnelly,  Ylowa,)  27  N.  W.Ilep.  S60,  and  note;  Darbey  v.  State, 
(Ga.)88.  E.  Rep.  663;  Lynch  v.  State,  (Tex.)  fl  S.  W.  Rep.  190;  Stanley  v.  Com.,  (Ky.) 
Id.  155;  Duncan  v.  State,  (Ark.}  Id.  Idi:  FaUln  v.  State,  (Ala.)  S  South.  Rep.  525;  Qll- 
more  v.  People,  (lU.)  15  N.  E.  Rep.  758;  Thumm  t.  State,  (Tex.)  7  B.  W.  Rep.  386;  Al- 
eunder  v.  Bute,  Id.  667 ;  Humphries  v.  State,  Id.  668:  Bcnmard  v.  State,  l£  869:  Oil- 
more  t.  People,  <IU.>  15  ».  E.  Rep.  788. 
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state  tbBt  other  instructions,  wliich  were  correct,  were  given.  It  cannot  be 
known  by  which  the  jurj  were  governed.  OoeU  v.  ReMroad  Co*,  50  Mo. 
472;  State  v.StmnutGA  Ho,  305;  Manvfiiotarinff  Co. y.Hudtorit  4  Ho.  App, 
145;  State  v.  Foleif,  12  Mo.  App.  431;  State  v.  McTfally^  87  Mo.  644.  The 
court  committed  error  in  giving  the  fourth  instruction  asked  bj  the  state. 
It  improperly  told  the  jury,  in  the  Arst  paragraph*  that  defendant  Samuel 
Hickam  was  not  justified  in  using  any  greater  amount  of  force  than  was  nec- 
essary to  repel  the  attack  made  upon  him.  NtehoU  v.  Winfrey^  79  Mo.  544, 
(see  that  part  of  opinion  on  page  546,  point  2;)  State  v.  Palmer,  88  Mo.  568; 
State  V.  Sloan,  47  Mo.  604;  Rumyan  v.  State,  57  Ind.  80.  The  eighth  in- 
struction given  for  the  sts^  was  erroneous.  It  purported  to  cover  the  whole 
case;  and  if  It  authorized  the  jury  to  convict  the  defendant,  without  requiring 
them  to  And  the  existence  of  all  the  constituent  dementa  of  the  oflensor  it  was 
error,  even  though  other  correct  instructions  were  i^ven.  State  v.  Mitchell, 
64  Mo.  191 ;  State  v.  Dearing,  65  Mo.  530.  This  instruction  told  the  jury  that 
they  might  find  the  defendant  Samuel  Hickam  guilty  of  the  offense  defined  in 
section  1262,  without  requiring  them  to  find  that  the  assault  was  committed 
with  malice  aforethought.  The  jury  might  have  believed  all  that  this  instruc- 
tion required  them  to  find,  and  yet  said  d^endant  Samuel  Hickam  would  not 
have  l>een  guilty  of  the  offense  specified  in  section  1262.  The  instruction  left 
out  the  feature  distinguishing  auaults  provided  for  by  section  1262  from  those 
included  in  section  1263,  and  yet  authorized  the  jury  to  find  said  defendant 
guilty  under  section  1262»  and  to  administer  the  punishment  for  the  offrase 
provided  for  in  said  section.  The  defendant  could  not  have  been  guilty  of  the 
offense  mentioned  In  section  1262  unless  the  assault  was  made  with  malice 
aforethought;  t.  a.,  with  malice  and  premeditation.  The  instruction  omitted 
an  important  element.  State  v.  GurtU,  70  Mo.  594, 598;  State  v.  Seward!,  42 
Mo.  206 ;  StaU  v.  Sandi,  77  Mo.  118 ;  StaU  v.  McNally,  87  Mo.  644.  Again, 
it  left  the  jury  to  grope  in  the  dark  as  to  what  would  constitute  "suflBcIent 
reason,  cause,  or  extenuation. "  State  v.  Ellis,  74  Mo.  207-219;  Morgan  v. 
Durfee,  69  Mo.  469;  Rains  v.  Railway  Co^  71  Mo.  164,  169.  The  instruc- 
tion was  ao  worded  as  to  mislead  the  Jury.  In  a  similar  case,  this  court, 
through  Napton,  J.,  said,  in  regard  to  a  similar  instruction:  "But  the  in- 
struction in  reference  to  the  intent  of  the  defendant  was  calculated  to  mis- 
lead. The  intent  of  the  defendant  in  making  the  assault  was  a  question  of 
fact  for  the  jury.  The  law  raises  no  presumption  about  It,  and  it  was  error 
to  tell  the  jury  that  *  the  law  presumes  that  every  man  intends  the  natural, 
necessary,  and  probable  consequences  of  his  acts.* "  State  v.  8tewai%  29 
Mo.  419.    The  ninth  instruction  was  in  conflict  with  the  third  instruction 

fiven  for  defendants.  See,  also,  State  v.  Partlow,  90  Mo.  608,  4  S.  W.  Kep. 
4.  The  tenth  instruction  for  the  state  ought  not  to  have  been  given.  It 
was  directed  a«tinst  the  defendant  Samuel  Hickam,  and  prejudiced  the  jury 
against  him.  Such  an  instruction  sliould  not  be  given  in  ordinary  jury  trials 
simply  because  of  a  conQlct  in  tlie  testimony.  White  v.  Maxoy,  64  Mo.  559; 
Bank  v.  Murdoch,  62  Mo.  70;  State  v.  Palmer,  88  Mo.  568. 

B.  G,  Boone,  Atty.  Gen.,  for  respondent. 

The  eighth  instruction  is  as  to  the  legal  presumptions  arising  from  the  use 
of  a  deadly  weapon.  State  v.  Wisdom,  84  Mo.  18^;  State  v.  Dickson,  78  Mo. 
440;  State  v.  Thomas,  Id.  337;  State  v.  Curtis,  70  Mo.  594.  The  tenth  tells 
the  jury  that,  if  any  witness  lias  knowingly  testified  falsely,  they  will  disr^ 
gard  such  witness'  testimony.  This  instruction  was  proper,  and  there  was 
sufiicient  basis  for  it  being  given.  State  v.  Palmer,  Mo.  572,  and  cases 
cited. 

Brack,  J.  The  defendants  were  jointly  indicted  under  section  1263,  Rev. 
St.  1879,  for  assaulting  and  shooting  one  Harrison  Davenport,  **on  purpose 
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and  with  malice  aforethought,"  with  the  intent  biro,  the  said  Darenport,  to 
kill;  the  defendant  iSaniuel  Hickam  as  principal,  and  the  other  defendants  as 
present,  aiding,  helping,  abetting,  etc.,  the  said  Samuel  In  the  felony  and  as- 
sault as  aforesaid.  They  were  all  found  guiltj  under  section  1263,  supra; 
the  punishment  of  Samuel  Hickam  assessed  at  tive  years'  Imprisonment  in  the 
penitentiary;  of  the  other  defendants,  at  fines  in  different  amounts.  The  de- 
fendant Susan  is  the  mother,  and  defendant  Nancy  Lamm  is  the  sister,  of 
said  Samuel,  and  defendant  Edi  Bell  was  a  colored  servant  of  the  said  Susan. 
As  ground  for  reversal  of  the  judgment  in  this  case,  It  is  urged  that  the  trial 
court  committed  error  in  giving  for  the  state  Instructions  4,  5,  8,  9,  and  10, 
which  are  as  follows:  "No.  4.  The  court  instructs  the  jury  tliat,  even  though 
the  defendant  Samuel  Hickam  may  have  bjtd  good  reason  to  believe,  and  did 
believe,  that  the  witness  Harrison  Davenport  was  about  to  do  him  some^reat 
bodily  harm,  yet  that  would  not  justify  him  in  using  any  greater  amount  of 
force  than  was  necessary  to  repel  such  attack  as  said  Hickam  apprehended 
was  about  to  be  made  upon  him ;  and  if  the  jury  shall  find  that  the  defendant 
Samuel  Hickam  did  sboot  said  2]^venport,  and  wound  and  disable  him  in  such 
a  manner  that  said  Davenport  could  not  make  any  furttier  attack  or  resist- 
ance, and  that  the  said  defendant  Samuel  Hickam,  knowing  blm  to  be  so 
wounded  and  disabled,  did  continue  to  assault  Mm,  then  Buch  aasanlt,  made 
^ter  said  Davenport  was  so  wounded  and  disabled,  was  not  made  in  neces- 
saiy  self-defense.  *Na  6.  It  the  jury  shall  believe  from  the  evidence  ttiat 
Samuel  Hickam  made  an  aseault  upon  the  witness  Harrison  Davenport  with 
a  pistol,  in  the  manner  and  form  as  charged  in  the  indictment,  it  devolves 
open  tfae  defendant  to  show,  to  the  satisfaction  of  the  jury,  some  satisfactory 
gronnds  for  making  such  assault,  and,  unless  be  has  so  done,  the  jury  shonM 
fliid  him  guilty."  "No.  8.  Ttaecourtinstracts  thejuty  tfaathe  who  willfully, 
that  Is,  IntenUonally,  uses  upon  another,  at  some  vital  part,  a  deadly  weapon, 
soch  as  a  revolver,  must,  in  the  absence  of  qualifying  fftcts,  be  presumed  to 
know  that  the  effect  is  likely  to  be  death;  and,  knowing  this,  must  be  pre- 
sumed to  intend  death,  which  is  the  probable  oonsequenoe  of  such  an  act; 
and,  if  such  deadly  weapon  is  usedwithoutjustcsuseor  provocation,  he  must 
be  presumed  to  do  it  wickedly  and  from  a  base  heart.  If,  tber^ore,  yon  Im- 
lieve  from  the  evidence  tliat  the  defendant  Samuti  Hickam  did,  on  the  25tt 
day  of  July,  1884,  in  the  connty  of  CoapoT  and  state  (Ht  Mlssoori,  shoot  Har- 
rison Davenport  with  a  pist(d,  with  the  manifest  design  to  use  such  a  pistol 
upon  him  without  snfflelent  reason,  cause,  vt  extenuatitm,  tbm  the  jury  will 
And  said  defendant  Sfunuel  Hidcam  guilty,  and  assess  his  punishment  at 
imprisonment  in  the  penitentiary  not  exceeding  ten  years.  Ko.  9.  The  court 
instructs  the  jury  that  the  law  of  stif-defense  is  emphatically  a  law  of  neces- 
sity, and  no  person  can  avail  himself  of  the  right  of  selC-df^ense  wliere  be 
fredy  and  voluntartir  enters  into  and  engaga  la  a  difficulty;  and  if  the  jury 
shall  b^eve  from  the  evidence  that  Sunuel  Hickam  sought  a  difficulty  wilii 
the  witness  Davenport,  and  that  he  voluntarily  entered  into  soch  difficulty, 
wad  that  he  shot  the  said  Davenport  on  purpoee  antl  of  bis  malice  aforethought, 
then  there  is  no  self-defense  in  this  case.  No.  10.  The  jury  are  instructed 
that,  if  tbey  shall  believe  from  the  evidence  that  any  witness  has  knowingly 
tesUfied  wisely  to  any  material  fact,  then  the  jury  may  disregard  the  whole 
of  the  testj^mony  of  such  witness."  And  in  refusing  to  give  the  following 
instruction  in  behalf  of  defendants-:  "The  mere  fact  that  Nancy  Lamm,  Su- 
san Hickam,  and  Edi  Bell  engaged  or  took  part  in  the  fight  or  (tifflculty  in 
which  Davenport  wfis  shot,  is  insufficient  to  convict  them.  Under  the  indict- 
ment in  this  case,  it  must  further  be  shown  by  the  evidence,  to  the  satisfac- 
tion of  the  jury  beyond  a  reasonable  doul>t,  that  they,  with  knowledge  of  the 
intention  of  said  Snmuei  Hickam  to  do  said  shooting,  aided,  abetted,  coun- 
seled, advised,  or  commanded  him  to  slKmt  said  Davenport,  and,  unless  this 
proof  has  been  made,  they  must  find  said  defendants  Susan  Hiokam,  Nancy 
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Lamm,  and  £di  Bell  not  guilt;^,  although  tbey  may  have  been  present,  and 
may  bare  been  engaged  in  the  difficulty  when  the  shooting  took  place." 

1.  The  proposition  contained  in  tbe  first  paragraph  of  the  fourth  instruction 
is  incorrect.  If  the  defendant  Samuel  Hickam  had  good  reason  to  believe  and 
did  believe  that  Davenport  was  about  todo  him  some  great  bodily  harm,  and 
"acted  in  a  moment  of  apparently  impending  peril,  it  was  not  for  him  to 
nicely  gauge  the  proper  quantum  of  force  necessary  to  repel  the  assault." 
State  V.  Palmer,  88  Mo.  568.  On  the  plea  of  self-defense,  the  question  to  be 
determined  by  the  jury  was  not  whether  the  shooting  was  actually  necessary 
to  repel  the  attack,  or  whether  some  other  or  lesser  force  might  not  have  been 
adequate  to  the  defendant's  emergency,  but  whether,  when  he  did  shoot,  un- 
der all  the  circumstances,  he  bad  reasonable  cause  to  believe  and  did  believe 
that  such  shooting  was  necessary  to  protect  himself  from  impending  danger 
of  great  bodily  barm.  Nichols  v.  Wir^frey,  79  Mo.  544,  and  cases  cited. 
This  incorrect  proposition  was  so  connected  with  tbe  correct  one,  declared  in 
the  second  paragraph  of  the  instruction,  as  to  indicate  that  the  latter  Wiis  the 
corollary  or  equivtUent  of  the  former,  and,  as  a  whole,  the  instruction  bad  a 
tendency  to  confuse  or  mislead  the  minds  of  the  jurors. 

2.  The  fifth  instruction,  purporting  to  cover  the  wholecase,  is  either  obnox- 
ious to  a  like  criticism,  ur  asserts  incorrect  legal  propositions.  If  tiie  jury,  as 
therein  instructed,  found  from  the  evidence  that  the  defendant  made  the  as- 
sault in  manner  and  form  as  charged  in  the  indictment,  then  there  was  and 
could  be  no  defense  in  the  case.  If,  however,  the  court  meant  to  tell  the  jury 
tlkat,  if  they  found  from  the  evidence  that  the  defendant  made  an  assault  upon 
the  witness  with  a  pistol,  then  it  devolved  upon  him  to  show  that  the  assault 
was  made  under  such  circumstances  as  would  justify  it,  it  is  faulty  for  three 
reasons:  (1)  It  devolved  upon  the  defendant  the  burden  of  proof;  (2)  it  re- 
quired a  higher  degree  of  proof  that  the  law  demands;  and  (3)  it  submitted  a 
question  of  Uw  to  the  jury,  i.  e.,  what  facts  would  justify  the  assault.  The 
defendant  could  not  be  lawfully  convicted  on  the  indictment,  either  under  sec- 
tion 1262  or  1263,  unless  tbe  shooting  was  done  in  malice,  with  the  intent  to 
kill.  If  it  was  done  undersuch  circumstances  as  to  bejustiftable  on  tbe  ground 
of  self-defense  it  was  without  malice.  The  defendant,  through  the  whole  of 
the  trill],  is  clothed  with  the  presumption  of  innocence  of  the  offense  with 
which  he  is  charged.  The  state  failed  to  miike  oat  its  case  if.  upon  the  whole 
evidence,  it  failed  to  prove,  not  to  the  satisfaction  of  the  jury,  for  that  might 
be  done  by  a  preponderance  of  the  evidence,  but  beyond  a  reasonable  doubt, 
that  tbe  shooting  was  done  by  tbe  defendant  with  tbe  intent  to  kill,  in  malice ;  i. 
e.,  under  such  circumstances  as  not  to  be  j  usti  flable  on  the  ground  of  self-defense, 
Nichols  v.  Winfrey,  supra,-  State  v.  Wingo,  66  Mo.  181;  Chaffee  v.  U.  8.,  18 
Wall.  517.  Malice  and  an  intent  to  kill  being  essential  elements  of  the  offense 
with  which  the  defendant  was  charged,  it  devolved  upon  the  state  to  prove 
them,  the  same  as  any  other  fact  in  the  case  necessary  to  establish  guilt. 
From  their  nature  they  are  not  susceptible  of  proof  by  direct  and  positive  evi- 
dence, but  can  and  may  be  inferred  from  other  facts.  Malice  may  be  inferred 
from  the  intentional  use  of  a  deadly  weapon  upon  a  human  being;  an  intent 
to  kill,  from  its  intentional  use  on  or  at  a  vital  part;  and  the  jury  may  well  be 
told  that  these  inferences  may  be  made.  They  are  deductions  of  fact,  how- 
ever, to  be  made  by  the  jury  in  the  light  of  all  the  facts  and  circumstances  In 
evidence  in  the  case.  They  are  not  conclasions  to  be  reached  at  any  stage 
of  the  case,  if  the  attendant  facts  and  circumstances  militateagainst  such  con- 
clusions to  an  extent  sufficient  to  raise  f  u  the  minds  of  the  jurors  a  reasonable 
doubt  of  their  correctness,  and  of  defendant's  guilt.  The  satisfoctory  grounds 
that  would  constitute  a  defense  to  the  assault  cbarged*  are  such  grounds  as 
would  satisfy  the  law,  and  not  the  jury.  By  the  instroctions  the  jury  were  told 
to  And  the  defendant  guilty  unless  he  showed  some  satisfoctctt'y  grounds  for 
making  the  assault,  leaving  to  them  to  determine  what  facts  would  satisfy 
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the  law.  and  oimttitate  a  good  difenm, — a  qiH^lon  of  law  that  tbcgr  were  not 
oomprtent  to  determine,  and  which  ibould  not  have  been  submittnl  to  than. 
Stata  T.  Fongthe,  89  Mo.  667,  1  S.  W.  Hep.  884. 

3.  The  eighth  Instrnctian  alio  purporta  to  cover  the  wh<rfe  case;  and  whiles 
In  the  flnt  paiagn^ta,  tome  oorreet  prUurtplee  ara  hdd  down  in  the  abstraofe. 
jet,  when  appHottion  <rf  them  ie  attempted  to  the  caae  in  hand  in  the  aecond 
pangn^t  ao  much  la  laft  out  that  wnuefeicallj  ttaa  inatruetkm  la  but  a  repeti- 
tion, in  a  aUghtiy  changed  toimt  of  Uie  fifth,  and  what  is  aald  in  regard  to 
that  inatmetton  is  eqnaUy  iqipUchble  to  tUa.  Ztmuatbeoonoededthat  these 
Instmettooi,  standing  alone,  are  erroaeoiu  in  the  paitieafauv  potnted  out.  If, 
as  in  the  case  of  Btate  v.  AUcamUr,  66  Mo.  156.  the  diieeUon  to  find  the  de- 
ftodantgoUfyupmi  the  facts  hTpottieealed  had  beoi  qualified  bjthe  words 
"nnleaa  jnstlflcatiim  appears  flrom  the  evidoice  offered  Iqf  the  state."  and  an 
instmction  had  been  ^van  directing  the  ]ury  to  acquit  if,  upon  the  wliole  case, 
they  had  a  rauonable  dontA  of  defendant's  guilt,  it  might  be  contended  that 
the  two  flrat  vices  mentioned  were  cured;  but  no  such  qu^fleatlon  was  con- 
tained in  either  instruction,  and  the  jury  was  simply  Instrui^  that,  if  th«y 
Iwd  a  leaaonidito  doubt  of  defendant's  guilt.  slHrald  give  him  Uip  benefit 
(rf  the  doubt;  but  in  wiuit  way  and  to  what  octent  they  were  not  told.  "Stef 
might  have  supposed  that  the  requirement  of  the  instouctlon  was  satisfied  if 
tb^  ^^lied  the  principle  in  the  determination  of  the  prima  faata  case  the 
state  was  required  to  make  out.  and.  being  satisfied  beyonda  reasonable  doubt 
that  the  defendant  did  auault  and  aboot  tiie  witness  with  a  pistol,  they  may 
liave  found  the  defendant  goilfy  heeaose  he  did  not  make  out  some  undefined 
defense  sattstactority  to  them,  and  thus  leoondled  the  instruction.  On  tbe 
whole  case,  th^  may  have  had  a  reasoinUe  doubt  of  defendant'a  guilt,  and 
fcit  ^at  thi^  were  [pvlng  him  tbe  benefit  of  the  doubt  by  assessing  a  milder 
panlshment  than  tliey  owerwise  would  have  assessed;  so  th^  Uioe  instrno- 
tions,  whrtJm  read  ahme  or  in  oonneotion  with  tin  one  <m  reasonable  doubt, 
are  cKroneous,  and  were  catoulated  to  mislead  the  jury. 

4.  If  tbe  defmdant  Samuel  Hiekam,  on  purpose,  and  d  hla  maUce  i^ore* 
thought,  shot  Davenport,  then  there  is  no  self-defense  in  the  case,  Is  the  legal 
truism  declared  in  tlie  last  sentence  of  Om  ninUi  instruction;  and  this  would 
be  true  just  thesame  wtiether  he  soag^it  the  diflloulty,  or  voluntarily  entoed 
into  it  <»■  not.  What  was  saM  on  that  subject  was  entirely  auperduons  to  the 
oonclnsion  drawn,  was  unnecessary,  not  applicable  to  the  case,  and  its  only 
tondent^^  was  to  confuse  the  minds  of  the  Jury.  Tbe  unoontroverted  evidence 
was  that  when  Samuel  Hk^m  appeared  upon  the  scene,  in  front  of  hisf ather'a 
house,  the  dlfflcuHj  was  <m,  between  the  prosecuting  witness.  Davenport, 
and  his  nephew  on  one  side,  and  Hickam's  mother  and  sister  on  the  uthf^r. 
Whoever  brought  it  on,  be  did  not.  In  that  difilcul^  he  had  a  right  to  ioter- 
f^  in  behalf  of  his  motb«r.  Whether  any  act  he  did  afterwards  could  be  Juth 
ttfled  on  the  ground  of  necessary  defense  of  himself  or  of  his  mother  would  de- 
pend on  the  motive  piompting  tlie  act,  and  the  clreunutanoes  under  which 
it  was  done,  and  not  iqKm  the  feet  that  he  voluntuUy  entered  into  the  dlffl- 
enl^. 

6.  Instmction  Ko.  10  shoald  n<A  be  given  as  a  matter  of  course  In  any  case; 
but  when  it  should  be  given  and  when  not  is  a  question  difficult  to  drtwmlno 
upon  a  reocwd,  ud  the  propriety  of  giving  it  in  any  particular  case  must  be 
left  large^  to  the  judgment  and  discretion  of  Uie  trial  court.  WhiU  v.  Jroa«y» 
64  Mo.  ftj^  Wo  cannot  see  ttiat  this  was  a  case  la  which  it  was  not  proper 
to  give  It. 

b.  We  cannot  ai^  that  the  court  erred  in  refusing  defendant's  instruction 
in  tbe  form  asked.   Tbe  mwe  Cact  that  Kant^  lamm,  Susan  Hlckam,  and  Edi 
took  part  in  the  fl|^t  or  difficulty,  of  course,  was  not  sutficlent  to  cunvict 
than;  but  th^  might  have  been  convicted  under  the  Indictment,  although 
th^y  liad  ao  knowMge  that  Samuel  Hlckam  intended  to  shoot  Davenport,  and 
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althongh  tticy  neither  aided,  adrlMd*  nor  oommaoded  him  to  shoot  Barmt- 
port.  Ndther  of  these  defendanto,  howeTer,  could  properly  be  eonTicted  of 
the  ofFense  charged  in  the  indlctmentr  iinlau  the  jury  found  either  that  there 
vas  a  common  purpose  intheminda  of  Samuel  Hlokam  and  such  defendants  to 
kill  Davenport,  and  the  shooting  was  done  in  the  attempted  accom{diahment 
of  such  common  purpose,  or  that  sooh  shooting  was  done  by  Samuel  Hioksm 
in  the  attempted  accomptlsltBent  of  a  purpose  in  bis  mind  to  kill  DsTenport. 
ci  whieb  said  defendants  had  knowledge,  and  ttiat  tiMj  did  some  act  in  further^ 
anoe  of  the  attempted  aooomplisliment  of  snidi  purpose;  and  a  pn^ier  lostruo- 
tion  on  this  branch  of  the  case  ongbt  to  have  been  glTas.  Tlie  JadgnMot  Is 
xeTeised.  and  the  cause  remanded  for  new  UiML 
■  All  oQDoart  IXoaaoK,  0.  J.,  In  the  Mmlt. 


Obb  e.  WlLHABTH. 

(Atprwiw  Co«r(  or  JflMourt.        31, 1SS8.) 

t,  Ismunoir  or  Aonoas— Aoomix.  or  A<m<XK'-Axam  Davamum-^tsr.  Sr.  Ho. 

An.  2,1  8286. 

A  deseadaat  who  is  a  noo-reildeat  at  the  time  the  catue  of  aotdon  aoomes,  thoogh 
he  returns  after  the  aocraal  of  such  aotton,  tempo rsrlly,  to  Uie  state  on  bonoeM,  is 
not  within  Rev.  St.  Vo.  187S,  art.  3,  |  8380,  provldlnff  that  If  at  anj  time  when  a 
cause  of  action  acorues  ag^ioat  a  cmidsnt  of  this  state,  and  he  Is  ahMnt  therefrom, 
such  aotlon  may  be  oonuaeuoed  within  the  times  herem  respectively  limited,  after 
the  rebimofsnoh  person  into  the  state;  and  U,  after  snob  aorau^  such  penion  de- 
part from  and  lesfoe  out  of  this  atato,  the  time  of  Us  atweaee  AaU  not  eedeeoMd 
'  or  taken  aa  any  part  of  the  time  limited  Cor  the  oommaooement  of  suoh  aotloa. 
St  Appul— Rbtuw— OBJXcnoHS  vor  Rusbd  Bblow. 

As  objection  to  evidence  not  made  on  the  trial,  or  on  the  motion  for  a  new  trial, 
will  not  oe  regarded  in  the  appellate  oonrt. 

Appeal  from  circuit  court,  Clinton  oonnt7;  Qborob  W.  Vvms,  Judge. 
H.  Cam  and  T.  J,  Porier,  for  appellant.   Ramey  A  Broion,  BjoiUmd 
JSughe»»  H,  O.  MeI>oug<a,  and  FrarUi  B.  MUUrt  tea  respondent. 

Blaok,  J.  Joaepb  T.  Zimmerman  owed  D.  Ol  Vilmarth  ^,eOO  for  bor- 
lonredmoney.  He  also  owed  the  amout  of  two  notes;  one*  payable  to  House 
A  Brown  for  •272*  and  the  other  to  Bogan  for  •200.  These  three  debts* 
which  were  secnred  by  a  limi  on  two  paroela  at  land*  were  aaslgoed  to  the 
plaintiff*  William  Orr*  in  July*  1871;  and  be  ptoaeented  asuit  tbexeon  in  his 
own  name  against  the  Hannibal  &  St.  Jose^  RaitiTOMt  Company,  the  adminis- 
trator of  Zimmerman,  and  thrse  other  persons*,  which  suit  resulted  in  a  find- 
ing that  then  was  due  to  Orr  •2,628*  and  a  decree  that  the  land  be  sold*  aab- 
jeet  to  any  balance  due  to  the  nilroad  company*  and,  after  the  payment  of 
•1.250  on  a  i^m*  Uen,  the  residne  d  the  ^noMds  be  applied  to  the  payment 
of  costs  and  debt  fbond  to  be  due  to  William  Orr.  This  decree  was  obtained 
on  the  18th  August,  1874.  The  petition  goes  upon  the  theory  that  Orr  was 
the  real  owner  of  the  Indgmmit  or  deoree.  It  in  substanos  alleges  that  Wil- 
marth  desired  to  buy  the  land,  and  that  he  and  plaintiff  made  an  agreement 
wheret>y  Wtimarth  was  to  have  the  use  and  benefit  of  the  jodgment,  at  h  sale 
thereunder;  and  if  WllmarUi  became  the  purchaser  of  the  land,  tluu  he  was 
to  pay  off  aU  prior  liens*  and.all  of  the  costs  of  the  suit  and  sale*  and  as  som 
thereafter  as  he  sold  the  land  and  collected  the  proceeds  he  would  pay  to  plain- 
tifl  the  foU  amount  of  the  jndgment  and  interest;  tliat  the  land  was  sold  un- 
der the  agreement  on  the  14th  August,  1876.  and  Wilmarth  became  the  pur- 
diaser.  through  an  agebt;  that  he  pahl  oft  the  prioc  hens,  and  then  sold  the 
lands  for  •5.500.  The  further  auctions  are  that  Wilmarth  took  in  pay- 
ment for  the  land,  when  add  by  him,  various  notes  and  mortgages,  besides 
•1,000  In  cash;  that  at  the  Ume  of  the  sale  of  the  lands  by  WUmartfa  be  re- 
Bidad  In  the  state  of  Kew  York*  where  he  oontinued  to  reside  until  hia  death. 
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in  May,  1877;  that  his  wife,  the  defendant,  1b  hU  aoje  legatee;  that  ahe  ai 
Buch  legatee  collected  the  DoteB  received  hy  her  busbaatl  for  the  sale  of  tht 
lands,  the  last  collection  having  boea  made  in  July,  1B84;  that  .no  part  ot  the 
plaintiff's  judgment  has  been  paid;  and  that  no  letters  of  admLnlBbratlon  have 
been  granted  upon  the  estate  of  Witmarth  in  this  state.  The  prayer  is  for  a 
personal  judgment  against  the  defendant;  and  such  a  judgmaafc  was  reeoT- 
ered  by  the  plaintiff  lor  over  $4,000,  and  defendant^  appwUed. 

1.  A  contention  was  made,  by  way  of  an  objection  to  the  introduotlDa  of 
any  evidence,  that  the  petition  Is  Insufficient  in  this:  that  It  does  not  ahow 
that  Wilmarth  actually  used  the  judgment  in  the  purchase  of  the  land  at  the 
sheriff's  sale.  The  allegation  is  clear  and  explicit  that  he  did  purchase  the 
land  under  the  alleged  agreement,  and  that  is  sufficient.  IToother  objections 
axe  made  to  the  suffidenf^  of  the  petition,  and  we  do  not  stop  to  inqalra 
vbciber  this  salt  can  be  midntiUned  against  the  d^endant  as  legatee  under 
the  clrcamatftnces  alibied . 

2.  'Wilmarth  employed  the  attorn^  who  prosecuted  ibe  lien  suit,  paid  Ihetr 
fees,  and  the  expenses  in  wfoicing  the  lien  against  the  land ;  ami  there  are 
many  other  cfronnutances  which  go  to  show  that  plaintiff  had  no  Interest  in 
tlie  judgment:  that  It  really  belonged  to  Wilmarui,  and  especially  that  poi^ 
tion  repieeented  by  the  $1,600  debt.  Od  Uie  other  hand  there  ia  eridence 
tending  to  show  that  Orr  held  the  part  of  tbs  judgment  represented  by  the 
two  smfdl  debts  In  trust  for  persons-otiier  than  Wilmarth;  and  that  beheld 
one-half  of  tbe  part  represented  by  the  $1,600  debt  for  Harwood.  Uie  attorney 
who  prosecuted  tbe  lien  snit.  The  other  half  Orr  claims  himself,  but  for 
wbat  oonsideratlon  does  not  very  aatlsteetorily  appear.  But  all  these  were 
qneetlons  for  the  Jury,  and  the  court  seema  to  have  given  all  the  instmotlons 
asked  by  defendant  in  respect  4^  them. 

3.  It  was  shown  that  the  plaintiff  testified  in  another  suit  UMl  the  agree- 
ment with  WilmarUi  was  Chat  he  (Orr)  was  to  have  the  half  of  tbe  Jadgment 
when  the  property  was  sold  on  the  execution ;  that  hia  nght  to  huf  did  not 
depend  upon  a  r^ale  of  the  property.  If  this  be  teue,— «iid  it  was  for  tbe 
jury  to  s^y  whether  it  waa  or  not.— then  phUntifl's  cause  ot  action  aoemed 
IWi  August,  1876,  mwe  than  five  yean  befrae  the  oommencemwt  of  tills 
suit;  It  was  commenced  April  19, 1884.  It  is  conceded  that  prior  to  Au- 
gust 14, 1876,  and  erer  after,  Wilniarth  resided  In  the  state  oT  Kew  Zork. 
If  the  case,  on  the  theory  this  evidence  of  the  plaintiff  is  troflh  ia  taken  out 
of  the  statute  of  limitations,  it  is  because  ot  the  first  clause  of  section  8SS6, 
Bev.  Ht.  1879.  It  is  well  settled  that  this  clause  applies  only  to  cases  where 
defendant  resided  in  this  state  at  the  time  the  cause  of  action  accrued.  TTwmaa 
V.  Black,  22  Mo.  331;  Scroggs  T.  Daugh^rty,  53  Mo.  497;  ^lu  t.  Clark,  55 
Mo.  105.  The  defendant's  third  instruction,  therefore,  should  have  been  given. 
But  if  the  cause  of  action  accrued  first  against  the  defendant,  as  legatee,  then 
the  plaintiff's  second  instruction  is  wrong  in  telling  the  jury  that  in  comput- 
ing the  time  of  five  years  they  should  not  count  the  time  while  defendant  r^ 
sided  in  New  York  after  hei'  return  to  this  sti^e  in  1878.  She  has  at  ^ 
times  ^ided  in  the  state  of  New  York  since  the  deach  of  her  husband.  She 
came  to  this  state  temporarily  and  on  business  in  1878,  in  1879,  In  1882,  and 
in  1884,  remaining  two  or  three  weeks  each  time.  Tbe  excet^on  relied  upon 
fay  the  plaintiff  to  support  such  a  declaration  of  law  oan  only  be  the  second 
clause  of  section  3286.  Bev.  Bt.  That  clause,  like  the  preceding  one,  has  no 
iqiplication  to  casee  where  the  defendant  was  a  non-resident  when  the  cause 

action  accrued.  A  different  construction  waa  given  to  it  in  WkitteUey  v. 
Rohertt  61  Mo.  120;  but  in  the  recent  case  of  ZoU  v.  Camahan,  63  Mo.  42, 
this  court  said-  that,  to  bring  a  case  within  this  exception,  the  proof-  should 
show  two  facta:  First,  that  at  the  time  the  cause  of  action  accrued  the  debtor 
was  a  resident  of  this  state;  and,  second,  that  thereafter  he  departed  from  and 
resided  ont  ot  the  state.  This  is  clearly  the  meaning  of  the  tdause  in  question; 
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fbrthe  whole  seoUon  proceeds  upon  the  hTpothesis  that  the  debtor  was  •  re*- 
Meat  of  this  state  when  the  cause  of  action  aoenied. 

4.  Objection  Is  made  to  much  of  Uw  evldenoe  of  Mr.  Harwood,  who  was  the 
attorney  for  Mr.  Wilmacth,  beeaose  it  consisted  of  communications  made  by 
ttllent  to  attom^;  but  no  such  objection  was  made  on  the  trial  or  in  the  mo- 
tion for  a  new  trial,  and  the  objection  cannot,  therefore,  be  noUeed  in  this 
eourt.  The  judgment  Is  reversed  and  the  cause  remanded. 

AU  ooneur. 


HUHLIEN  e.  HCHUBN  «t  ol. 

(Court  of  AppeaiB  of  Kentxushy.  Kar  <>  1888.) 

L  Wnu— CtmiVBiroTunr— Danss  ix  Lisu  or  Dowaa. 

Gen.  Btt  Ky,  c  81i  S  IS,  relating  to  doww.  provides  Uiat^  "BoCUaf  berrtn  ataaU 
preclnde  the  widow  from  reoeirinff  her  dowMue  and  dittrtbntaUe  share.  In  addition 
to  any  devise  or  bequest  made  to  Eer  by  the  wlU,  if  such  is  the  intention  of  the  tes- 
tator, plainly  ezpreaaed  in  the  will,  or  neoMsartly  inferable  therefrom. "  Bnt  when 
a  testator  provided  that  "my  wife  remains  in  poaaaBsloo  and  cnji^ment  of  all  my 
immovable  property  until  my  yoangeat  child,  B.,  shall  have  attained  his  tweatgr- 
flrst  year;"  and  that,  "when  uie  tune  for  tiie  division  of  my  immovable  properly 
shall  oome,  my  wife  shall  keep  in  possession,  and  use  aa  Umg  as  she  shall  live,  the 
house  and  lot  on  Twelfth  street, "— A«I<I,  that  it  was  tilaarly  ttts  Intentkm  et  the  tes- 
tator that  the  devise  was  to  be  la  Ilea  ox  dower. 

i,  8aie>— CoNSTBDcnoif— Natdbs  of  Bstati. 

A  testator  gave  hl»  wife  the  use  of  all  his  real  estate  until  the  yminRest  child 
shonld  arrive  at  the  iao  of  31  years,  when  he  directed  that  it  should  be  divided 
among  his  children,  with  the  exoeption  of  a  portion  reserved  for  the  wife  excln> 
alvely.  The  will  directed  that  the  vrife  shoiud  rapport  the  unmarried  children 
while  she  held  the  entire  estate,  and  that  she  should  undertake  the  e^e<dal  care  of 
her  imbecile  step-daughter,  H.,  and  In  the  event  of  the  wife's  death  one  of  the  chil- 
dren stunild  support  such  daughter  and  be  relmbuned  from  the  Income  of  the 
daughter's  share  in  the  estate.  When  the  yonngestohUd  cane  of  age,  and  parti- 
tlon  waa  made  of  the  realty,  the  widow  asked  tut  she  should  be  allowed  tar  the 
snpport  of  H.  out  of  her  portion  of  the  estate.  Held,  that  die  was  not  «ititled  to 
such  altowance,  the  support  of  H.  during  the  minority  of  the  youngest  child  being 
an  executory  charge  upon  the  devise  to  the  wife. 

8.  Sun— CoHsvBOonoJf— -RtoHTs  or  iMATsas. 

Nor  was  the  widow.  In  snob  ease,  entttled  to  conpansetlon  for  the  support  of  aald 
step-daughter  after  the  youngest  cUld  became  of  age,  as  snoh  coattnued  sopporfc 
was  not  mandatory  upon  her  under  the  wllL 

4.  SiXB. 

But  the  widow  was  not  chargeable  with  Interest  npon  the  sums  oolleoted  by  her 
from  the  persimal  estate  ot  the  testator  belongtng  to  said  step^ugfator. 

5.  Sahb— RioBTS  or  Davisass  amu  Lboaibbs— AaaanAiros  <w  Dansaa  bt  Wmow— 

Waivib. 

Where  a  testator  makes  a  devise  of  real  estate  to  his  wife,  and  bequeaths  to  oth- 
ers the  proceeds  of  a  poller  of  insurance  which  was  payable  to  her,  snd  she  aooepta 
the  devise,  she  thereby  rMlnquishes  her  rights  under  the  poUey.* 
0.  Costs— Fbbs  or  Odabdiak  ad  Lrnii—IaABiuTT  roa. 

One  of  the  children  of  a  testator  brought  a  bill  sgalnst  ths  other  ohlldrea  and  the 
widow  for  partition  and  sale  of  the  realty  In  accoraance  with  the  will.  The  widow 
filed  a  cross  petition  against  sne  of  her  co-def enduits,  an  imbecile  step-daughter, 
for  support,  etc.  A  guardian  nd'Utem  was  appointed  for  such  child,  and  upontrlal 
of  the  cross-petition,  the  guardian  filed  a  oounter-olalm  and  recovered-  Code  Pr. 
Ky.  S  88,  provides  that  "the  court  shall  allow  to  the  guardian  ad  Utem  a  reasonable 
fee  for  his  servloes,  to  be  paid  by  the  plaintiff,  and  taxed  in  the  coats.  **  Held  that, 
while  it  waa  tm^er  to  orurihe  puymeat  of  the  guardian's  tees  by  the  widow,  Mba 
being  plalntUt  in  the  cross  petition,  yet  as  the  guardian  became  the  real  plaintiff 
under  the  oounter-claim,  the  widow  should  have  Men  allowed  oredlt  for  snoh  pav- 
ment  in  her  account  with  the  Imbecile  daughter. 

Appeal  from  Louisville  law  and  equity  court. 

Tbh  is  aa  imieal  hy  Katherlne  Huhliw,  widow  <^  Bbrhard  HuliUen.  de- 
ceased, from  a  decree  in  a  suit  brought  hy  Ebrbard  Hufaletn,  one  of  their 

1  Where  a  widow  elects  to  take  under  the  will,  In  lieu  of  dowM*,  she  mnst  take  snb- 
Ject  to  all  charges  and  llmiuticms  of  the  will.  Just  aa  any  other  devisee.  Ameal  (tf 
kUne,  (Pa.)  11  ItL  Rep.  9M.  ' 
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efciMrm,  tor  a  sale  of  the  wlty  drriaetf  hy  wdd  doewwd ;  Mid  deone  deojing 
aH>^]mnt*e  to  dower  to  osrtaln  land,  and  an  allowanee  doBanded  tor 
mpfott  at  a  minor  diild. 

Dodd  i»  flffwUr,  for  appellant.  CAo*.  A.  WUton  and  W,  W,  Wattt»  tor  ap* 
pallOBii 

Holt,  J.  Ehrliard  Hnhllen  dtad  inteatate  In  1876,  the  owner  of  thieepleoea 
rani  estate  In  the  eify  of  LonisTiUe.  He  bad  been  twiee  manled.  He  left 
■arvivlng  him  his  laat  wife  as  his  widow,  and  dght  cblldim, — an  equal  num- 
ber of  tbtB  being  earb  wife.  His  will,  wbteb  is  in  the  ioaa  of  a  letter, 
providflB:  "My  wiieb  Katharine,  remains  in  possessitHi  uid  enjoyment  of  all 
my  InuttOTahto  property  until  my  youngest  child,  Benjamin,  sull  have  a^ 
tained  his  twenty-flrst  year.  My  unmarried  idiildren  will,  of  course,  have 
unUl  that  time  their  home  with  their  mother  in  their  mother's  house.  She 
will  eduflirte  my  minor  children;  will  take  care  them;  and  also  undertakes 
the  eepedal  care  of  my  invalid  daughter,  Henrietta.  She  will  at  the  same 
ttme  be  her  guardian  and  administrator  her  share  of  the  poperty,  because 
•be,  my  daughter,  is  unable  to  do  so  herself  My  wife  will  hare  to  pay  the 
tazea,aikl  have  the  necessary  r^lrs  made,  so  as  to  keep  the  property  in  good 
eondltkn.  Should  my  wife,  however,  marry  ^pUn.  she  shall  from  that  day 
lose  posaessifm  and  enjoyment  of  the  pn^rty,  except  of  that  part  to  whiim 
1^  right  of  law  she  is  entitled.  (2)  When  the  time  for  the  division  <rf  117 
ImmoTable  property,  as  above,  stuU  come,  my  wife  shall  keep  in  possession 
and  use,  as  long  as  she  shall  live  and  rem^n  unmarried,  the  house  and  lot  on 
Twelfth  street  between  Main  and  Market,  with  eveiything  therein  oontalned 
In  tlie  shape  of  furniture,  exo^ing  the  piano.  She  shall  never  be  charged 
anything  for  tbe  wear  and  tear  of  the  furniture.  At  her  death  the  said  house 
will  go  back  to  my  children.  *  •  •  (8)  I  am  in  posseS8i<m  ot  a  life  in- 
snranoe  polity,  for  three  thousand  dollars,  of  which  my  wlto  is  to  get,  when 
the  pt^y  is  paid,  one  thousand  dolhus,  and  my  daughter,  Henrietta,  four 
hundred  dollus.  and  the  remaining  •1,000  are  to  tw  divided  equally,  share 
and  share,  amongst  my  eight  ddldren.  The  balance  ot  my  cash  property  is 
also  to  be  equally  divided  according  to  law  amongst  my  wife  and  children,  de- 
ducting first  the  expenses  for  doctor,  undertaker,  etc.  It  is  necessary  to  have 
an  adminlstratfur  and  guardian  ai^inted  for  my  minor  children.  I  herewith 
appoint  my  wife  administrator  and  guardian  without  requiring  her  to  give 
security.  *  *  *  Should  my  wife  die,  I  beg  that  one  of  my  children  will 
take  care  of  my  daugfattf,  Henrietta,  and  treat  her  christian-like  and  lovingly. 
Tbe  said  child  shall  have  the  right  to  draw  the  income  of  Henrietta's  share 
ot  the  property,  but  only  so  long  as  Henrietta  shall  remain  with  him  or  her, 
and  is  trrated  well.  It  is  my  wish  that  all  you  children  will  live  in  peace 
with  your  mother,  who  has  raised  you.  *  *  *"  The  son.  Benjamin,  be* 
cune  of  ^e  in  May,  188<>,  and  on  October  14,  1886.  Bhrluwd  Uublien,  an- 
other son,  brought  this  action  against  the  widow  and  the  other  seven  chil- 
dren, for  a  sale  of  the  real  estate  of  the  testator,  save  the  TweUtli^treet  prop- 
esty  specifically  devised  to  the  widow  for  life.  She  claims  doww  in  the  other 
two  pieces  of  property.   The  lower  court  correctly  refused  it. 

By  the  common  law  a  devise  to  the  wife  is  not  construed  as  in  lieu  of  dower, 
unless  such  an  intention  is  expressed,  or  plainly  inferable  from  the  will.  She 
is  entitled  to  it  also,  nnless  the  will  requires  a  different  interpretation.  Tim- 
berlahe  v.  ParUh'a  Sx'r,  5  Dana,  346.  Our  statute  has  however  changed 
this  rule.  It  provides:  "Nuthiug  herein  shall  preclude  the  widow  from  re- 
ceiving her  dowable  and  distributable  share,  in  addition  to  any  devise  or  lie- 
quest  made  to  her  by  the  will,  if  such  is  the  intention  of  tbe  t^tator,  plainly 
expressed  in  the  will,  or  necessarily  inferable  therefrom,"  Gun.  St.  c.  31,  § 
12.  It  is  yet  a  question  of  intention  upun  the  part  of  tbe  testator;  but  she  is 
not  entitled  to  dower  in  addition  to  the  devise,  unless  it  afflrmoliyely  <u»peaca 
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from  the  will  that  be  so  intended.  In  this  inrtanoe,  such  a  purpose  Is  not 
"plainly  expressed,"  nor  does  the  will  contain  mxy  expression  from  which  it 
is  "necessarily  inferable."  The  testator  gave  to  the  widow,  provided  she  re- 
mained such,  the  uSe  of  all  bis  real  estate  for  a  term  of  years,  and  then  of  a 
portion  of  it  for  life.  She  enjoyed  it  all  for  a  period  of  10  years,  and  yet  re- 
tains the  portion  devised  to  her  for  life.  Our  statute  provides  that  the  widow 
may  relinquish  what  ]s  given  to  her  by  the  husband's  will,  and  take  her 
dower;  but  "such  relinquishment  must  be  made  within  twelve  months  after 
the  probate."  Here  she  faUed  to  exercise  this  privilege.  True,  she  was  not 
required  to  do  so  to  entitle  her  to  dower,  if  the  will,  either  by  positive  expres- 
sion or  plain  inference,  gave  it  to  her  in  addition  to  the  devise;  but  it  not 
only  doee  not  do  so,  but,  upon  the  other  tiand,  plainly  shows  that  the  testator 
did  not  so  intend.  The  acceptance  by  her  under  the  will  operated  by  way  of 
Jointure  as  to  any  claim  for  dower. 

She  has  bad  the  care  of  the  imbecile  stepKlaughter,  Henrtettat  since  the 
death  of  her  father.  She  asks  that  she  be  allowed  for  her  support  at  tiie  rate 
of  9100  a  year  out  of  her  portion  of  the  proceeds  of  any  sale  of  the  real  estate. 
This  claim  she  has  asserted  by  cross-petition  against  thedaughter,  and  admits 
Uie  receipt  of  about  $800  from  the  personal  estate  of  the  father  belonging  to 
HenriettH.  Upon  the  widow's  motion  a  guardian  ad  litem  was  appointed  to 
defend  for  the  daughter.  He  not  only  resisted  VtM  mother's  claim  for  pay  for 
support,  which  is  admitted  in  argument  to  be  reasonable  as  to  amount,  but 
the  answer  asserts  a  claim  against  her  for  the  $400  insurance  money  named 
in  the  will,  and  asks,  in  substance,  for  all  other  proper  relief.  By  the  terms 
of  the  will  Henrietta  was  to  have  a  home  with  the  mother  until  the  youngest 
child  became  of  age.  She  was  to  have  the  especial  care  of  her.  and  the  charge 
of  her  portion  of  the  property.  When  the  widow  accepted  the  devise  to  her- 
self, she  did  so  subject  to  the  conditions  connected  with  it.  Among  them 
were  the  care  of  Henrietta,  the  charge  of  her  estate,  and  the  furnishing  of  a 
home  to  her.  These  conditions  were  an  executory  eliarge  upon  the  devise  to 
the  wife.  It  was  at  least  a  preoatoty  one;  and,  choosing  as  she  did,  to  take 
under  it.  she  must  comply  with  the  requests  or  directions  attached  to  it.  The 
burden  accompanied  the  benefit.  It  is  urged,  however,  that  In  any  event  she 
is  entitled  to  compensation  from  the  time  the  youngest  child  became  of  age, 
in  May,  1886.  until  her  cross-petition  was  dismissed  in  June,  1887.  It  is  fair 
to  presume,  however,  that  during  this  period  she  continued  In  the  use  of  all 
the  real  estate.  Nothing  appears  in  the  reoord  to  the  contrary.  It  was  ivat- 
proved  proper^,  and  an  income  doubtless  was  being  derived  from  it.  More- 
over, she  was  not,  under  the  will,  bound  to  care  for  Henrietta  after  Ute 
youngest  child  became  of  ags.  In  our  (^nlon  the  claim  for  suj^Kart  was 
properly  rejected. 

We  have  now  reached  the  consideration  of  Henrietta's  claims.  The  policy 
of  insurance  named  in  the  will  was  payable  to  the  widow  and  her  children, 
and  not  to  her  and  all  of  the  testator's  children.  She  collected  it.  and  denies 
Henrietta's  right  to  any  portion  of  the  $2,821.54  received  upon  it.  She  alone 
appeals.  Is  the  bequest  of  it  by  the  will  valid?  The  children  are  all  of  age; 
and  none  of  them,  save  Henrietta,  ask  any  relief  as  to  it.  The  testator  de- 
vised land  to  the  widow,  and  the  same  will  bequeathed  insurance  money 
belonging  to  her.  A  devisee  cannot  take  both  under  and  against  a  will. 
Her  own  children  were  also  devisees  under  the  will.  They  have  taken  im- 
der  it;  but  in  any  event  th^  are  not  now  complaining.  The  will  does  not 
show  that  the  teetator  believed  that  the  policy  was  a  part  of  his  estate.  The 
language  employed  is:  "lam  in  possession  of  a  life  insurance  policy."  He 
had  takeaa  it  out,  and  presumably  knew  to  whom  it  was  payable,  and  yet  he 
unquestionably  disposes  of  it.  One  taking  under  a  will  must  abide  by  all  of 
its  provisions.  If  a  testator  leaves  a  portion  of  his  estate  to  A.,  and  at  the 
same  time  disposes  id  property  belonging  to  A.,  and  the  latter,  accepts  tlie 
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bounty  under  the  will,  be  must  abide  by  tbe  disposition  of  hlB  own  property 
made  by  tbe  testator.  He  has  his  election;  bat*  if  he  chooses  to  take  under 
the  will,  he  is  thereby  estopped  from  claiming  agulnst  it.  Citation  of  aatbtw- 
Ity  la  needless  npon  a  point  so  well  settled.  Here  the  testator  bequeathed  to 
Henrietta  a  |Mut  ol  the  property  of  his  wife  and  her  children,  hot  at  the  same 
time  devised  other  property  of  his  own  to  them.  An  aoceptance  of  the  bounty 
requires  an  assent  to  the  entire  devise.  As  the  widow  converted  Henrietta's 
portion  of  theinsmnnee  money,  she  must  account  for  it.  It  la  said,  however, 
ttiat  r^ef  not  asked  by  the  guHrdian  ad  litem  wm  afforded.  It  is  trae  that 
the  lower  court,  after  deducting  the  91,000  and  the  t400  of  the  Insurance 
money  speclflcally  devised  to  the  widow  and  Henrietta,  respectively,  allowed 
the  latter  one-eighth  of  the  balance  that  had  be«i  received  upon  the  poHoy.  It 
also  allowed  her  what  had  been  collected  by  the  widow  from  the  personal  es- 
tate of  the  testator  as  Henrietta's  portion.  Judgment  was  not  specifically 
asked  for  these  sums.  So  far  as  the  insurance  money  is  concerned,  however, 
the  reply  of  Katharine  Huhllen  to  Henrietta's  claim  denies  that  she  is  entitled 
to  the  $400,  or  "any  other  amount  whatever."  The  pleading  of  the  wldOA/- 
also  avers  that  ftenrietta's  portion  of  the  personal  estate  had  been  exhausted ; 
and  this  is  denied.  The  answer  of  Henrietta  asks  for  all  proper  relief.  Aside, 
however,  from  all  this,  she  is  an  imbecile.  As  such  she  is  the  ward  of  the 
court.  It  was  especially  tbe  duty  of  the  chancellor  to  guard  her  interest,  and 
see  that  her  estate  was  protected.  Humanity  so  dictates,  and  public  policy 
requires  this  to  prevent  such  persons  from  becoming  a  public  charge.  It  wa^ 
not  error,  therefore,  to  aftord  her  this  additional  relief,  although  the  guardiai^ 
ad  litem  had  not  asked  it  in  express  terms.  We  do  not  think  It  was  equiti^ 
ble,  however,  to  charge  the  appellant  intereet  upon  the  sums  allowed  Henri- 
etta as  her  portion  of  the  insurance  money,  and  of  tbe  personal  estate  of  the 
testator.  It  amounts  to  several  hundred  dollars.  This  was  not,  in  our  opin- 
ion, intended  by  the  testator.  The  daughter  was  an  imbecile.  II  Is  true,  she 
was  to  live  with  her  mother,  and  she  was  to  care  for  her.  and  have  charge  of 
her  estate;  but  medical  services  or  other  extra  expenses  might  be  needful,  and 
it  Is  unreasonable  to  suppose  that  the  testator  expected  or  intended  the  wife 
should  account  for  interest  upon  the  small  amount  of  personal  estate  that 
would  belong  to  the  daughter.   The  spirit  of  the  will  does  not  authorize  it. 

'The  judgment  allows  the  guardian  ad  litem  "two  hundred  dollar  for  serv- 
ices rendered  in  this  cause,  u>  be  taxed  as  costs  on  the  cross-petition  of  Kattw 
arlne  Huhllen,  the  defendant."  If,  as  is  probable,  and  as  counsel  appear  to 
concede,  the  court  intended  by  this  that  the  appellant.  Katharine  Huhlein, 
should  pay  this,  and  get  no  credit  therefor  upon  the  amount  adjudged  against 
her  in  fovor  of  Henrietta,  It  is  error.  The  guardian  ad  litem  must  be  a  prao- 
tlcing  attorney.  The  Code  of  f'ractice  provides  that  he  must  attend  properly 
to  the  preparation  of  the  case.  In  an  ordinary  action  he  may  cause  as  many 
witnesses  to  be  suounoned  as  he  may  consider  proper,  subject  to  the  control 
of  the  court;  and  in  an  eqnltable  one  be  may  tidte  depositions,  not,  however, 
exceeding  three,  without  leave  of  the  court.  Section  88  further  provides: 
"The  court  shall  allow  to  the  guardian  ad  litem  a  reasonable  fee  for  his  serv- 
ices, to  be  paid  by  the  plaintiff,  and  taxed  in  the  costs."  The  statute  evi- 
dently aims  to  secure  the  guardian  in  his  compensation.  The  infant  may 
have  no  estate.  It  therefore  provides  that  the  plaintiff  shall  pay  it  without 
regard  to  the  result  of  tbe  suit.  This,  however,  surely  does  not  mean  that^ 
in  a  case  like  this  one,  where  the  infant,  by  a  <»unter-claim,  or  set-off,  be- 
comes in  fact  a  plaintiff,  and  recovers,  while  the  nominal  plaintiff  is  defeated, 
that,  as  between  them,  the  latter  shall  pay  the  fee  of  the  guardian  ad  litem. 
Suppose  the  action  against  the  infant  were  defended  by  his  statutory  guardian; 
certainly  no  allowance  could  be  made  to  him  for  his  services.  The  luiguage 
of  the  Code  is  that  It  is  "to  be  paid  by  the  plaintiff,  and  taxed  in  the  costs." 
It  is  not  to  be  taxed  as  costs.   Suppose  A.  sues  U.,  an  infant.   A  heavy  llti- 
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gation  euKies.  A.  roooven  notUng.  bat  B.,  hj  hit  guardUn  ad  Ut0mt  r»- 
oorera  upon  a  connter-cUimt  $50,000,  The  attorney  who  has  acted  as  guar- 
dian ad  liUm  la  reaacmably  entitled  to  95,000  for  hia  aerricea.  la  A.  in  aach 
a  oaae  to  pay  it,  and  not  be  credited  bj  it  aa  against  B.  It  was  not  intended 
by  thia  provision  of  the  Code  that  tbe  infant  should  not,  in  such  a  oaae,  be 
liable  for  it.  Such  a  construction  would  be  unreasonable;  and  while,  in  ood< 
formity  to  the  statute,  it  was  proper  to  order  its  payment  by  ttie  plaintift  in 
the  cross-petition,  Katharine  Hublien,  yet  the  judgment  in  this  instance  should 
further  have  provided  that  upon  payment  of  it  by  hw  she  should  be  allowed 
or  have  credit  therefor  against  Henrietta  Huhlien.  For  this  error,  and  that 
as  to  interest,  the  Judgment  ia  reversed,  but  in  no  other  reapect;  and  ouise 
remanded*  withdirectioat  toxeadora  Jodgmaat  Inooofionnlty  tothlxqplnlott. 


DowmHO  «.  MAWH  OOtTRTT. 
(Court  of  Appeal*  of  JCentudgy.  ICay  6, 1888.) 

OoUHTTBfl — ObbTBUCTIOX  OF  WATlE-CotTB8»— LIABILITY  FOB. 

A  ooanty  is  not  liable  to  a  citizen  for  the  flooding  of  hli  premises,  csnsed  by  ob- 
structing tiie  cxmrae  of  a  stream  by  the  county  ofiwars  in  the  pnq^  discharge  of 
their  daties.* 

Appeal  from  circuit  court.  Mason  county. 

This  was  an  action  by  Charles  Downing  against  the  county  of  Mason  to 
recover  damages  which  plaintiff  had  suffered  by  reason  of  the  alteration  and 
obstruction  of  a  sewer  or  drain  by  said  county.  Demurrer  to  potion  was 
sustained,  and  plaintiff  appeals. 

Cochran  A  Son  and  T.  C  CampMl,  for  appeDant.  £.  W*  Bobert$on  and 
J?.  WMtaker,  for  appellee. 

Holt,  J.  The  appellant  avers  that  the  appellee  "unlawfally,  carelessly, 
and  negligently"  so  changed  and  obstructed  the  course  of  a  stream  as  to  Hood 
his  premises.  A  county  can  necessarily  act  only  through  its  agents.  If  liable 
at  all  for  a  tort,  it  can  only  be  when  committed  by  its  agents,  engaged  in  the 
course  of  its  business.  It  Is  inferable  from  the  petition  that  the  act  com- 
plained of  was  done  by  them  in  the  erection  of  a  county  jail.  Assuming  this 
to  be  so.  or  that  it  was  done,  at  least,  in  the  course  of  the  county's  employ- 
ment, and  within  the  scope  of  Its  business  proper,  we  reach  the  question  in- 
volvoi,  to-wit,  is  a  county  responsible  for  a  tort?  Formerly  it  whs  lield,  as 
to  corporations  proper,  that,  as  they  were  not  created  to  commit  wrongs,  there- 
fore it  was  ultra  vires,  aod  they  could  not  do  so.  This  has  long  since  ceased 
to  be  the  rule,  however.  In  Railroad  Co,  v.  Quiglejf,  21  How.  202,  the  su- 
preme court  of  the  United  States  decided,  as  to  corporations  proper,  tiiat  they 
were  liable  for  acts  done  by  their  agents,  whether  in  eontraetu  or  in  delicto, 
in  tbe  course  of  their  business  and  employment.  To  the  same  effect  is  the 
case  of  Salt  Lake  City  v.  HoUister,  118  U.  S.  256.  6  Sup.  Ct.  Kep.  1055;  and 
this  is  now  the  well-settled  rule.  Counties,  however,  are  subordinate  polit- 
ical divisions.  They  do  not  possess  corpornte  powers  nnder  special  charters, 
but  exist  by  virtue  of  the  general  laws  of  the  state,  apportioning  its  territory 
into  politicitl  divisions  for  the  conveniences  of  government.  They  are  a  part 
of  the  machinery  of  the  government.  They  are  created  for  public  purposes. 
Public  duties  are  imposed  upon  those  residing  within  tlieir  limits  without  re- 
quest from  them;  and,  m  order  that  they  may  properly  perform  them,  they 
are  clothed  with  certain  corporate  powers.  Tliey  are  therefore  often  called 
gftasi  corporations.   A  difference  should  manifestly  be  urawn  Iietween  them, 

>See  Sastman  v.  Clackamas  Co.,  88  Fed.  Rep.  24,  and  note;  Manuel  v.  Cumberland 
Co.,  (H.  a)  8  S.  E.  Rep.  839,  and  note;  Abbett  v.  Johnson  Co.,  (lad.)  16  N.  E.  B^.13T: 
WatkiuB  V.  County  of  Preston,  (W.  Ya.)  6  &  a.  R^  eSi. 
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JiiT6Stod,  M  tb^  are,  with  powen  uaA  doties  without  their  consent,  and  cor^ 
poratiMU  pn^>er,  that  obtain  special  privileges  for  the  peculiar  benefit  of  their 
oorp(H«lois.  The  state  may  oompel  the  citizen  to  Uie  perfbrmanoe  of  his 
county  COTporate  duUes  by  means  oi  penalties,  but  Iw  doss  not  stand  in  the 
light  of  a  person  who  has  for  a  consideration  Toluntarlly  assumed  obligations 
so  as  to  owe  a  duty,  and  be  answerable  to  everyone  interested  in  its  perform- 
ance. In  the  case  of  municipal  and  ordinary  oorporatlons,  it  is  otherwise,  be- 
cause they  accept  special  charters,  and  presumably  valnaUe  privileges.  Their 
oreation  is  due  to  local  advantage  and  oDnvenlence  or  individual  benefit;  while 
the  leading  object  In  eatabllstung  a  ooonty  Is  to  effectuate  the  political  and 
civil  organization  of  the  state  as  to  its  general  purposes  and  policy.  It  is  an 
arm  of  the  state,  giving  local  effect  to  them.  It  looks  largely  to  the  adminis- 
tration of  justice,  the  maintenance  of  the  highways  and  bridges,  the  support 
of  education,  and  kindred  governmental  objects.  It  is  created  at  the  will  of 
tbe  sovere^.  withoat  spedal  regiird  to  the  consent  or  will  of  those  residing 
in  it.  It  is  a  necessary  instrumentality  in  carrying  out  the  policy  of  tbe  state 
and  in  governing  its  people.  It  is  governmental  in  its  put-pose  and  nature. 
It  is  not.  in  the  strict  legal  sense,  a  municipal  corporation,  like  a  city.  As  a 
quasi  corporation.  It  Is  distinguishable  both  from  a  private  corporation  and  a 
municipal  ooiporatlon  proper.  A  city  is  liable  to  an  individual,  in  certain 
cases,  for  a  mlure  to  discharge  its  corporate  duties,  upon  the  ground  that  its 
powers  have  been  granted  at  the  special  solicitation  and  for  the  benefit  of  its 
citizens,  and  not  so  much  to  aid  in  the  administration  of  tbe  state  govern- 
ment us  for  local  advantage  and  conveoienoe.  Furtlier  Ulnstration  by  way  of 
distinction  is  unnecessary.  A  county  being  but  an  arm  or  branch  of  the  state 
government,  it  Is  no  more  liable  to  be  sued  for  the  neglect  or  tort  of  Its  ch- 
eers than  the  state  is  for  that  of  those  in  authority  in  it.  The  common  law 
gives  no  sneh  right,  and  it.  thereforevean  only  exist  by  statute.  There  is  none 
in  this  state.  Judge  Cooley  says:  *'It  Is  settled  that  these  [gtMuf]  corpora- 
tioDs  are  aot  liable  to  a  private  action  at  the  suit  of  a  party  Injured  oy  a  neg- 
lect of  its  officers  to  perform  a  corporate  duty,  unless  such  action  is  given  by 
statute.  The  doctrine  has  been  frequently  applied  where  suits  have  been 
brought  against  towns,  or  the  highway  otScers  of  towns,  to  recover  for  dam- 
ages sustained  in  consequence  of  defects  in  the  public  ways.  The  common 
law  gives  no  such  action,  and  it  is  therefore  not  sustainable  at  all  unless  given 
by  the  statute. "  Cooley.  Const.  Ltm.  247.  In  the  case  of  Brabham  v.  Su- 
peroisortt  54  Miss.  1163.  it  was  held  that  a  county  is  not  liable  for  an  Injury 
arising  from  its  n^lect  to  repair  a  county  bridge.  In  Kineaid  v.  Hardin 
Co.,  ^  Iowa,  430.  5  N.  W.  Rep.  589,  it  was  decided  that  a  county  is  not  re- 
sponsible for  an  injury  sustained  by  reason  of  the  defective  construction  and 
imperfect  lighting  of  a  court-house.  In  Dotdall  v.  Cotmty  t^f  Olnuted,  30 
Mmn.  96,  14  K.  W.  Kep.  558.  it  was  declared  that  one  cannot  sue  a  county 
for  an  injury  due  to  tbe  negligence  of  its  officers  in  failing  to  repair  a  side- 
walk ^^urtemmt  to  the  court-bouse.  In  1K«A»  v.  OommtnUmera,  5  Keb. 
494|  it  is  said  ttiat  a  county  is  not  li^de  to  a  clUzen  for  the  erecUon  of  a  jail 
in  the  immediate  vicinity  of  his  residence,  nor  tm  suffering  It,  through  filth 
And  disfwder.  to  become  a  nulsimoe.  Many  cases  oonid  be  dtsd  to  tnis  same 
effect.  Among  them  are  ComnUaHimgra  v.  Migh^,  7  Ohio  St.  109;  Bigelow 
V.  Randolph,  14  Gray.  541 ;  and  Bagtman  v.  Mtndith,  86  IS.  H.  284.  The 
same  reason  exists  for  denying  the  citisen  Uie  right  to  sue  a  county  for  a 
wrong,  whether  it  arises  from  ita  actl<m  or  mere  non-aotion,  whether  from 
mere  n^lect  or  a  positive  act.  If  pennlasible  in  one  instance,  It  would  be  in 
the  other;  and,  even  if  in  either,  Jt  would  lead  to  innumerable  suits,  and  a 
wide  avenue  for  trouble  and  obstruction  to  tbe  state  government.  This  is 
illustrated  by  the  cases  above  cited.  The  denial  of  the  nght  may  somrtimes, 
and  no  doubt  often  does,  result  in  Individual  hardship;  but  public  policy  de- 
mands it.  It  must  Iw  kept  in  view  that  tbe  paramount  object  ol  the  existence 
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of  a  county  is  governmental;  that  It  ia>  indeed,  a  part  of  the  sovereignty  ilr 
self.  In  view  at  this,  and  for  its  proper  conduct,  it  has  become  a  settled  ja- 
dicial  rule  that  no  liability  exists  upon  Its  part  unless  it  be  authorized  ex- 
pressly,  or  by  necessary  implication,  by  sti^ute.  Its  general  purpose  forbids 
that  it  should  oUierwise  be  open  to  suit,  or  answerable  for  the  manner  in 
which  it  eiUur  exerdsas  or  falls  to  exercise  its  oorpotate  powers.  Judgment 
affirmed. 

LOOEABO  V-  0OHIfONWBAI,TH. 

(Cottft  of  AppecUs  of  Kentucky.   May  1, 1888.) 

1.  FoRQBRT— Uttebiso  Poroed  WRITING— Ikuictmbst—Sdjfioibmot. 

An  Indictment  for  uttering  a  toned  writing,  which  charges  the  accused  with 
having  ttie  wiitlnv,  knowing  it  toi  M  talae,  presenting  it  to  the  party  defrauded, 
and  r^reeentiog  it  aa  genuine,  and  thecehr  obtaining  property  of  valoa,  la  waMr 
dent;  the  falslt^  of  the  writing  b^ng  anflknoitly  atafeadln  she  oharge^  that  the  ao- 
cuaed  knew  It  to  be  ftlae,  and  It  being  Immaterial  when,  wfaere^  how,  or  bj*  irtiam 
it  was  forged. 

9.  OBiHnrAx.  Lxw— IxnuoHimT  of  Darainusr*  as  a  WmrBse— MoaAi.  GsuuLonn. 
Whne  Um  defendant  in  a  criminal  action  baeomeaawltneaain  Us  own  behalf; 

mider  act  Ky.  Hay  1, 1899,  providing'  that  suoh  "defendant  on  trial,  at  ills  own  re- 
quest, shall  be  allowed  to  testify  in  his  own  behalf,  "eta,  his  credibility  may  he  im- 
peached by  testbnony  ass^ling  his  general  moral  ijbanatax.* 

Appeal  from  ctrouit  oourt»  Daviess  county. 

Thomas  Lockard  was  oonvjcted  nncler  »  indictment  fvt  ottering  a  forged 
writing,  and  appeals. 
B,  W.  Slack  and  Oiom  A  SIU$,  for  a^MUant. 

Holt,  J.  An  Indictment  toe  uttering  a  foiged  wcitiiw  mnst  state  the  acts 
oonatituUug  the  ottaringt  and  not  the  foi^iiw,  of  it.  U  Is  tmmaterUI  who 
committed  the  foigeiyt  or  how  it  was  done.  The  falsify  of  the  p^ter  la  merefy 
a  fact  necessacy  to  tbe  existence  of  the  offense.  If  it  be  fcH^d,  and  one  so 
knowing  utters  it  as  genuine,  be  is  guilty.  The  acts  constituting  tiie  utter- 
ing are  the  gravamen  of  the  offenssh  In  this  oase  the  Indictment  charges,  in 
substance,  that  the  appellant  had  the  writing;  knew  it  to  be  false;  presented 
it  to  the  party  defrauded,  represtrnting  it  aa  genuine;  and  thereby  obtained 
pn^rty  of  value.  The  statement  that  the  appellant  knew  it  to  be  false  em- 
braces the  charge  that  it  was  so  in  fact.  It  is  charged  in  the  fore  part  of  the 
indictment  when  and  where  the  paper  was  forged.  This  was  unneceesary; 
but  in  this  instance  It  aids  as  to  the  sufficiency  of  the  charge  of  uttering  tiM 
the  paper,  because,  in  thereafter  stt^ing  it,  the  words,  "then  and  there"  am 
used,  Uius  &TdDg  the  venue  of  the  offense.  Ttie  indictment  is  sufficient. 

We  now  reach  the  vexed  question  in  the  case,  and  one  which  has  not  been 
heretofore  considered  hy  this  court.  The  act  of  May  1,  1886,  provides:  "In 
all  criminal  and  penal  prosecutions  now  pending  or  hereafter  instituted  in 
any  of  the  courts  of  this  commonwealth,  Uie  defendant  on  trial,  on  his  0¥m 
request,  shall  be  allowed  to  .testify  In  his  own  behalf ;  but  his  failure  to  do  so 
shall  not  be  commented  upon,  or  be  {dlowed  to  create  any  presumption  against 
him  or  her."  Oen.  St.  548.  The  appellant  testified  for  himself,  but  offered 
no  evidence  as  to  his  churacter  in  any  respect.  The  commonwealth  then  in- 
troduced  several  witnesses,  who  were,  over  the  appellant's  objection,  permit- 
ted to  testify  tba^  while  they  knew  nothing  of  his  character  for  truthf ulnees, 
yet  his  genwal  moral  character  waa  bad.    The  law  inreita  every  peta(UL 

1  When  the  aocosed  olters  himself  as  a  witness,  he  nu^  be  impeached  Uke  any  other 
witness,  McDonald  v.  Com.,  (Kv.)  4  S.  W,  Rep.  687 ;  State  v.  Bnella,  (Ho.)  1  S.  W.  Rep. 
704;  ana,  in  impeaching  hU  crediblUty  as  a  witaesa,  the  inqnlry  is  nc*  reatrioted  to  bis 
general  reputation  for  vuradty,  but  luvolvea  hli  whole  moral  onaraote]^  Pedc  v.  State, 
(Tenn.)  6  8.  W.  Rep.  889.  A*  to  the  latitude  of  croaa^xamination,  see  Id.,  and  note. 
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charged  with  crime  with  a  presumption  of  good  character.  If  the  accused 
cbooaes  to  reet  upon  It,  and  not  put  his  general  character  in  issue  by  offering 
eridence  as  to  it,  then  the  state  can  offer  none  to  impeach  it.  It  is  only  when 
the  defendant  oasts  aside  this  shield  of  presumption,  and  attempts  to  show 
his  general  good  ciiaracter  by  afflrmative  evidence)  that  the  door  is  opened  for 
eridenceof  his  bad  character- upon  the  part  of  the  prosecution.  This  has  long 
been  a  familiar  rule.  He  may  now.  however,  be  both  a  defendant  and  a  wit- 
ness. The  weight  of  common-law  authority  is  that  an  Inquiry  into  the  gen- 
entl  cbaraeterof  a  witness  must  be  confined  to  truth;  and,  where  this  rule 
obtains,  there  la  no  difficulty  in  holding  that  evidence  as  to  the  general  moral 
character  of  a  defendant  la  inadmissible,  unless  he  has  first  oflored  testimony 
as  to  it,  although  he  may  have  testified  for  himself.  The  inqnlry  must  be 
confined  to  his  general  character  for  truth  and  veraoity.  Thus,  in  the  case 
of  Pletohmr  v.  State^  49  Ind.  124,  it  was  held  that,  as  the  accused  had  not  put 
his  general  etiaracterln  iasae,  evidence  of  his  general  bad  moral  character  was 
inadmissible  to  assail  him  as  a  witness.  In  that  state,  a  witness,  whMher  he 
be  a  defendant  or  not,  cannot  be  thus  attacked  In  a  criminal  case.  This  is 
not  so,  however,  in  this  state.  Here  evidence  of  the  general  motal  character 
<tf  a  witness  is  admissible^  upon  the  ground,  as  was  said  In  the  case  of  Tetoket 
V.  May,  3  Dana,  80,  that  *'a  witness  whose  moral  character  is  bad  is  not  as 
credible  aa  one  whose  moral  character  Is  good."  This  is  the  settled  rule  with 
us.  It  is  no  longer  open  to  first  impression.  The  real  t|uestlon,  therefore, 
now  presented,  is  whether,  while  the  testimony  of  witnesses  generally  may 
be  assailed  by  reason  of  their  graeral  mwal  character,  that  of  defendanta  in 
criminal  cases  shall  only  be  open  to  attack  upon  the  score  of  truth  orveradty* 
If  thia  restriction  of  the  general  rule  existing  with  us  Is  to  be  appUed,  it  must 
he  because  otherwise  the  general  moral  character  of  a  defendant  would,  with- 
out bis  consent,  his  becoming  a  wltneas,  be,  in  effect  thrown  into  the  scale, 
and  be  might  aometlmea  be  ocmvicted  more  upon  bis  bad  charactwthan  upon 
the  facts  of  the  transaction  under  investigation.  It  is,  therefore,  now  urged 
— and  the  argument  Is  not  without  weight — that  an  Impeachment  ot  his  tes- 
timony npon  the  score  of  character  should  be  conQned  to  his  general  reputa* 
tdon  for  truth  and  veracity.  If  so,  this  qualification  of  the  general  rule  must 
be  attributed  to  the  existence  of  that  other  rule  which,  in  a  criminal  case, 
gives  to  the  defendant  alone  the  right  to  put  his  general  character  in  issue. 
The  law  making  him  a  competent  witness  is  silent  npon  this  point.  Its  lan- 
guage merely  places  bim  npon  the  plane  of  any  other  witness  if  he  choose  to 
testily.  Undoubtedly,  the  rule  that  the  defendant  only  can  put  his  general 
eharacter  In  issue  is  founded  In  sound  policy.  If  the  state  ooulC  dosood  lib~ 
itum,  convictions  would  be  likely  to  result  often  from  l)ad  character,  rather 
than  from  guilt  of  the  offense  charged.  When,  however,  the  defendant  be- 
comes a  wibiees,  he  voluntarily  assumes  another  character.  Public  policy 
and  individual  safety  forbid  that  his  reputation  for  veracity  should  then  l>e 
beyond  Inquiry.  Probably  no  case  to  the  contruy  can  be  found.  A  different 
rule  would  serve  but  a  shield  for  crime.  Why,  also.  If  tbe  tesUmony  of  other 
witneeaes  may  be  impaired  or  destroyed  by  evidence  of  general  bad  moral 
character,  should  not  his  be  open  to  like  attack?  If  there  be  good  reason  for 
it  in  tbe  one  case,  does  it  not  exist  at  least  equally  lb  the  other?  If  it  t>e  said 
that  In  lUa  ease  It  may  affect  bim  as  a  defmdantt  and  not  menly  as  a  witness; 
that  it,  instead  of  the  evidence  as  to  the  aiA  In  question,  nu^  produce  a  con- 
Tictloa, — why  may  it  not  also  be  said  that  testimony  showing  be  la  unworthy 
of  belief  la  likely  to  bave  the  same  efleet?  If,  by  hto  becoming  a  witness,  the 
^te  la  enabled.  In  effect,  to  avoid  tbe  mle  that  one  eriminaUy  charged  can 
alone  put  bis  genenl  mwal  character  In  Issue,  yet  he  v<duntartty  affords  the 
opportunity.  If  be  cbooaea  to  exercise  the  privilege,  should  It  not  be  with 
any  burden  that  Is  neoeasary  to  tbe  safety  of  the  public  ?  Its  rights,  as  well  aa 
hla,  must  be  legnrded.  B«uon  dicttrtes  that  be,  as  a  witness,  should  not  be 
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•fEord«d  an  idmitag«  not  enjoyed  hj  other  wttneases.  It  It  is  imporlsnt  to 
the  administnUiioa  of  justice  tbat  Ui^r  geaeml  ohamcter  lor  iiUK»li^  should 
be  open  to  Inqntigr*  whj  ie  thie  not  also  true  of  the  defendant  when  he  Tolan- 
tarily  beoooMe  a  witnesaf  If  the  testimou;  of  othen,  whouedlainterasted. 
may  be  thus  dlRCiedltedi  onght  tbat  of  the  party  intemted,  however  bad  may 
be  Mb  obaraoter,  to  be  beyond  inquiry?  8meiy,  a  shield  should  not  be  fur^ 
nished  to  him  tbat  la  denied  to  the  dislnterestwl  and  the  impartial.  It  would 
be  strange,  indeed,  if  the  chataeter  of  a  disinterested  witness  ooald  be  attadted 
by  the  adTrase  party  and  shown  to  be  infamous,  while  ttiat  of  the  party  inter- 
ested, and  who  Tolnntwlly  beeomes  a  witness,  ooald  not  be  questioned.  If 
so,  then  the  legal  wflaampUon  tbat  a  witness  is  of  good  character  ooald  be 
OTttthrown  as  to  Uie  one  ^together  disinterested,  but  must  remain  indispu- 
table when  the  party  himself  becomes  a  witness.  The  mere  statement  of  such 
a  position  fanuslHS  its  own  lefutalion.  These  considerations  must  prevail 
ovw  the  suggesUon  Uiat  it  Uie  general  moral  character  of  the  accused,  when 
he  beconfes  a  witness,  oaa  be  assailed,  it  is,  in  effect,  a  violation  of  tlie  rule 
that  in  a  criminal  case  the  defendant  alime  can  put  it  in  issue.  His  credit, 
like  th^  of  any  other  witness,  is  for  the  jury.  The  end  desired  is  to  arrive 
at  the  truth  or  falsity  of  ttie  statement.  If  the  general  moral  duuw^of  the 
one  renders  him  unworthy  of  credit,  it  should  opwate  likewise  as  to  the  other. 
The  statute  permitting  theaccased  to  testify,  does  not  exempt  him  from  cross- 
examination  or  impeachment.  If  he  avails  himself  of  the  privilege,  he  sub- 
jects himself  to  the  tests  applicable  to  other  witnesses.  Com.  v.  Bonmr,  97 
Mass.  587.  It  would  not  only  be  dangerous,  but  difficult,  to  make  an  exc^ 
tion  in  bis  favor.   Both  reason  and  autbority-so  dictate. 

Statutes  essentially  like  ours  have  been  adopted  in  Kevada,  New  York,  Cal- 
ifornia. New  Hamp^lre.  Missouri,  and  other  states.  In  the  case  of  State  v, 
CoA»,  9  Nev.  179.  it  was  held  tliat  one  accused  of  crime,  offering  himself  as 
ft  witness  in  his  own  behalf,  is  to  be  regarded  and  treated  as  any  other  wit- 
ness. In  Brandon  v.  People,  42  N.  Y.  265,  it  was  said  that,  when  he  ^ected 
to  become  a  witoeBS,  he  left  his  position  as  defendant,  and  subjected  himself 
to  the  same  rules  and  tmts  as  any  other  witnras.  The  later  case  of  C*mnitn 
V.  PeopUt  50  N.  Y.  240,  decides  that,  by  availing  himself  of  the  privilege  of 
testifying,  he  assumes  all  the  burdens  incident  to  the  posiUon;  and  in  Jfo&or- 
rey  v.  People^  2  Lans.  227,  it  was  said:  "He  could  not  have  been  compelled 
to  give  evidence  at  all;  but  when  he  made  himself  a  witness,  under  the  priv- 
ilege conferred  upon  him  by  this  statute,  he  waived  tfafrconstitutionsl  prote&. 
Uon  in  his  favor,  and  subjected  himself  to  the  peril  of  being  examined  as  to 
any  and  every  matter  pertinent  to  the  issue."  Tlie  case  of  tiie  People  v.  Mo- 
QvngiUt  41  Gal.  429.  and  Town  Norfolk  v.  Gaylord,  28  Conn.  309.  are  to 
the  same  effect.  In  iStots  v.  O60r,  52  K.  H.  459,  this  language  was  used:  "If 
he  consents  to  become  a  witness  in  the  case  voluntarily,  and  without  any 
compulsion,  it  would  seem  to  follow  that  be  occupies,  for  the  time  being,  tlie 
position  of  a  witness,  with  all  its  rights  and  privileges,  and  subject  to  nil  its 
duties  and  obligations,"  The  case  of  State  v.  Clinton,  67  Mo.  380,  however, 
seems  to  have  been  one  in  all  respects  similar  to  that  now  before  us.  In  tliiUi 
state,  as  in  this,  the  general  moral  character  of  a  witness  merely  may  be  shown, 
without  Inquiring  as  to  hh  general  reputation  for  truth.  The  defendant  vol- 
untarily testified  for  himself.  The  state  was  permitted  to  Inquire  of  other 
witnesses  not  only  as  to  his  general  character  for  veracit;^,  bat  aa  to  morality; 
and  the  supreme  court  of  that  state,  in  passing  upon  the  question,  said:  "In 
the  light  both  oC  authority  and  reason,  our  opinion  is  that  a  defendant  wlio 
at  bis  own  option  t>ecome8  a  witness  under  the  act  of  1877  occupies  the  posi- 
tion of  any  other  witness, — is  liable  to  be  oroaa-examined  as  to  any  matter 
pertinent  to  the  issue,  may  be  contradicted  and  impeached  as  any  <^her  wit- 
ness, and  is  to  be  subjected  to  the  same  tests. "  We  concur  in  this  view.  la 
our  opinion,  it  is  the  aafe  one.  It  is  not  unfair  to  the  defendant.  It  subjects 
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Um  to  so  UiUUly  t»  test,  when  be  Tolontaiiiy  aeramM  tte  flbanoter  of  a 
witneaar  that  maj  not  be  ineamd  ^  or  iqipUed  to  witneasea  In  geneniL  Tbo 
Jodgment  la  tbenfore  afllrmed. 


HlMMIABD  et  OL  0.  GOIOIOHWULTH. 
(Cwut  t^f  ApptaU  of  Kmatuhu.  Ma^  8,  U88.) 
L  Hononn— McBDCB— Imauonom—Eiixiifa  Osx  o>  CoxtTABLB's  Pom  waiu 

BBSIBTDia  AU»T. 

On  m  trial  for  mnrder  kUUns  one  vt  the  oosatable's  poCM  wMle  resisting  aX' 
rest,  u  Initrnotion  tli&t,  If  deXenunts  believed  tbe  arrest  a  mere  pretext  lij  de- 
oeaMd  and  the  othcm  to  dlBarm  them,  and  Infltot  bodily  hann,  th^  had  the  rightto 
resist  bv  any  meaua  in  their  powers  waa  defeotf  to,  in  not  sayiag  that  U  the  jury 
found  tne  deceased  was  present  in  good  faith,  under  a  lawful  sommons  to  assist  in 
the  arrest,  but  defendants  had  reason  to  believe  the  constable  and  some  others  of 
the  posse  were  making  the  arrest  with  such  Intent,  and  that  deceased,  with  such 
others  present  as  were  lawtally  dl^oeed,  would  fau  to  proteot  them,  then  def  end- 
anU  bad  the  right  to  resist,  and,  if  neeewary,  kill  the  oonstatole  or  other  unlawful 
aasailanta.  aiurthat  if.  In  using  such  right  with  reasonable  preoantiftfi,  they  ao- 
oidently  killed  deceased,  they  should  be  acquitted. 

8.  SjUIB. 

An  Inatmotfon  that  If ,  at  the  time  of  thekUUng,  the  deoeaaed  was  summoned  by 
a  constable  barlag  a  warraat  for  tiie  def  endanSs'  amst  Ibr  apttUiooOense,  aaa 
waa  preeent  in  good  faith  aiding  in  the  arrest.  It  waa  defendants*  dnty  to  submit  j 
and  that  If  defendants,  in  resisting,  willfully  and  intentionally  UUed  deceased, 
knowing  or  having  notice  that  he  was  summoned  by  the  oonstable  having  a  warrant 
for  defendants'  arxesL  eto.,  they  were  guilty  of  murder;  and  that,  If  th^  killed  de- 
ceased  without  moh  knowledge  or  notice,  th^  wera  guilty  of  numslan^tw,— 4a 
error. 

Appeal  from  drouit  ooart*  Lealie  coonty. 

Israel  Minniard  and  others  were  Indicted  for  murder,  and  found  guUty  of 
manataughter,  and  appeal.  Inatruction  No.  7  of  the  trial  court  in,  this  case 
waa  as  f trflows ;  "If.  at  the  time  of  the  killing,  ttie  decMsed  was  sammoned  by 
a  constaUe  of  Leslie  ooonty,  who  had  a  warrant  in  his  hands  for  the  arrest  of 
the  defendanta.  or  any  of  them,  charged  with  a  pabUc  offense,  and  the  de> 
nrnnnrt  was  there  at  the  time  in  good  ftdth  to  aid  said  officer  in  making  the  ar- 
rest, having  been  summoned  by  said  offioer,  and  was  at  the  time  engaged  in 
endeavoring  to  arreat  the  defendanta,  under  said  warrant,  for  a  public  offense 
which  the  defeDdanta  bad  committed,  then  it  was  tbe  duty  of  the  defendants 
to  submit  to  said  arrest,  and  he  ortheyhad  no  rightto  make  resistance  thereto; 
and  if,  in  reaisting  such  arrest,  or  to  prevent  its  execution,  the  defendants 
wilif  uUy  and  intentionally  shot  and  killed  said  Solomon  fiaokheart,  then  tlie  de* 
fendanb  are  guilty  of  murder,  if,  at  the  time,  they  knew  or  had  notice  that 
the  deceased  waa  with  a  constable,  summoned  by  him  in  good  faith,  with  a 
warrant  for  the  arreat  of  the  defendants  for  a  pnblic  offense;  guilty  of  man- 
slaughter if  they  did  not  have  knowledge  or  notice  of  aaid  facts." 

D.  K.  ItatoHnga  and  /oAn  L,  Beott,  for  appellanta.  P.  W.ffardin,  for  the 
Common  wealth. 

BKNHgrr,  J.  The  appellants  were  indicted  in  the  Leslie  circuit  court  for 
tbe  murder  of  Solomon  Buckheart.  They  were  found  guilty  of  tbe  crime  of 
manBlaughter,  and  their  punishment  fixed  at  confinement  in  the  penitentiary 
for  two  years  each.  They  have  appealed  to  this  court.  It  appears  from  the 
record  that  Isaac  H.  Day,  a  constable,  together  with  a  large  poMe,  went  to 
the  house  of  Israel  NiH>ler,  one  of  Idie  defendants,  with  a  warrant  for  the  os* 
tensihle  pnipcse  of  arresting  the  defendants  for  a  supposed  ofTense.  The  de- 
fendanta resisted  tbe  arrest,  and,  in  the  resistance,  Solomon  Buckheart,  one 
of  tbe  jrosiM  aummoned  Day  to  assist  in  making  the  arreat,  waa  shot  and 
Itilled.  The  appellants  relied  on  self-defense,  upon  the  ground  that  Day  and 
bla  posse  were  the  deadly  enemies  of  the  appellants,  and  that  their  coming  to 
make  the  arreat  under  the  guise  ai  a  warrant  was  a  mere  pretext  to  diaarm  tbe 
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spp^ntBt  and  get  tb«m  in  theii  power,  (or  the  ppipose  ot  doing  them  great 
bodily  harm,  and  that  the. appellants,  being  apprised  of  said  porpose,  had  Lbe 
right  to  resist  the  arrest.  As  the  case  is  »  be  sent  back  for  a  new  trial,  we 
refrain  from  making  any  comment  on  the  testimony,  except  to  say  that  there 
is  proof  in  the  record  that  tends  to  show  that  Day  and  his  poase,  or  the  most 
of  them,  were  unfriendly  to  the  appellants;  and  ttiat  it  was  the  purpose  of 
Day  to  use  the  warrant  as  a  pretext  to  get  control  of  the  appellants  in  order 
to  do  them  bodily  harm,  and  that  the  shot  that  kiUed  Bnokheart  was  really 
fired  at  Day,  but  missed  him. 

The  court  Instructed  the  Jury,  in  substance,  that  it  the  appellants  believed, 
and  had  reasonable  grounds  to  believe,  that  the  arrest  attempted  to  be  made 
was  a  mere  pretext  to  enable  Day  and  the  deceased,  and  those  acting  with 
them,  to  disarm  the  appellants,  and  place  tbem  in  their  power,  for  the  pur- 
pose of  inOlcting  upon  them  great  bodily  harm,  then  they,  or  any  of  them, 
had  the  right  to  resist  sueh  arrest  hy  any  means  within  their  power,  etc.  The 
appellants  complain  of  this  instruction,  and  other  similar  ones,  for  tlie  reason 
that  they  require  the  jury  to  believe  that  the  deceased  was  a  party  to  the  put^ 
poee  of  making  the  arrest  as  a  pretext  to  disarm  the  appellants,  and  place 
them  in  their  poww,  for  the  purpose  of  inflicting  upon  them  great  bodily 
harm.  We  are  constrained  to  the  belief  that  these  InstrnctionB  did  noigo  far 
enough.  An  additional  instruction  ought  to  have  been  given,  to  the  efFect 
that,  although  they  might  believe  from  the  evidence  that  the  deceased  was 
summoned  by  Day  to  assist  in  the  arrest  ot  ibe  appellants,  and  that  he  be- 
lieved that  Day  was  proceeding  In  good  faith  to  arrest  the  appellants  for  a 
public  offense,  and  he  in  good  faith  was  present  for  the  purpose  of  assisting 
in  making  the  arrest,  yet,  if  the  appellants  believed,  and  had  reasonable 
grounds  to  believe,  that  Day  and  the  other  members  of  the  pom,  or  ai^  of 
them,  were  attompting  to  make  tbe  urest,  by  virtae  of  tlie  warrant,  as  a 
mere  pretext  to  enable  them  to  disarm  tbe  appellants,  and  place  them  in  their 
power,  for  the  purpose  of  killing  them,  or  of  doing  them  great  bodily  harm, 
and  that  the  deceased,  and  those  of  the  posw  -acting  from  motives  similar  to 
his  own,  could  not  or  would  not  protect  the  a^Mllants  fnnn  tbe  unlawful 
purpose  of  Day  and  the  other  members  of  the  p<ww,  then  they  had  the  right 
to  resist  said  arrest;  and,  if  necessary,  th^  had  the  right  to  kill  Day.  or  such 
members  of  the  po«M  as  were  engaged  in  such  unlawful  purpose;  and  if,  In 
attempting  to  kill  Day,  or  such  members  of  the  pogse,  they  used  reasonable 
precaution,  under  the  circumstanoes.  not  to  kill  or  injure  the  deceased,  but 
accidentally  killed  him  while  aiming  to  kill  Day,  or  such  of  the posM  as  were 
thus  unlawfully  engaged,  then  tbe  jury  should  acquit  them.  Instaniotion  IXo. 
7  is  conceded  to  be  error. 

The  judgment  of  the  lower  court  is  reversed,  with  directions  to  grant  the  ap- 
pellants a  new  trial,  and  for  further  proceedings  consistent  with  this  opinion. 


1.  Honoms— MvHDBB^-BonnciisoT  of  Etidbncb  to  Sdpfobt  Vbbdiot. 

On  trial  of  defeadant,  who  was  Indicted  In  1801,  eaoap^d,  and  was  tried  In  1887, 
where  the  evidence  ihows  that,  uwm  the  evMitng  of  the  murder,  deceased  said  to 
defendant,  who  had  stoLon  money  ircnn  him,  "Dave,  give  me  back  my  nwDer;"  that 
Khoitly  afterwards  deceased  rode  away,  defendant  followed,  returned  in  half  an 
hour,  and,  again  going  away,  returned  about  midnight,  and  left  at  sunriae,— two 
witnessesdenylngthatdefenaantleftthBhoaeethatevBBlng;  aaidwheredeoeBaed*B 
body  was  fOnnd  oonoealed  by  ruhbtshnot  fivfran  the  houe,aiid  defendant  was 
seen,' shortly  after  sunrise,  some  miles  distant,  with  his  olotnes  wet  to  his  waist, 
with  a  knife  which  was  bloody,  aud  with  deceased's  pooket-book,  and  money  oorre- 
sponding  in  amount  with  that  In  deceased's  possession;  and  two  witnesses  testify 
that  defendant  confessed  the  deed,*-*  oonvUmon  of  muzder  Is  snsteined. 


BOBKBn  «.  GOinfiONWVAi;EB. 

(Court  of  AjtpedU  of  Kentuc&v.  Uay  8, 1888.) 
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t.  Ba»— liDlMK— BnBKlHn. 

Oa  USal  tor  mwdf,  OTManoa  that  defandaot  lad  ■totea  acaay  from  ttw  deeaMod 
iB  aa  ■hoiniig  a  motive  tor  tba  nrarder;  the  deoeaaad  baTlng  Ttrtaallr 

awHiwul  d^Biklaiit  of  ttie  stsaUsg, 

Where  thb  miUmni  tMbaAamnoatimMkr  UMUrtwfcmrt«n»  lartiiil  ttaede- 
eaaaed,  cishflr  to  rob  Urn  or  to  oonoael  a  tormarliMeaj,  anfluil  to  ehizgeiipoit 
tte  law  of  aeU-defenae  la  not  errtw. 

Appeal  froan  etreoit  oouit,  Movgaa  qmb^. 

Tilu  of  Dwrid  Boberts,  indietod  for  mnidiBr.  Jndcment  of  ooaTlotim, 
fm  wUdb  dofondMit  i^qpMlB. 

Vooil  4  Doff  ud  aaipen  A  Orwr.  for  appelluit.  .  P.  IT.  BardiUt  for  ap- 

BDRisrT,  J.  Tb*  appellant,  Boberte,  at  the  NoT«iiiibw  term.  1864.  of  the 
MngaB  cirautt  court,  waa  indicted  for  tbe  muidw  of  JaoMB  L.  Kendall;  but 
havinff  made  his  eeei^  and  remaUwd  away  for  mai^  yeara.  he  was  not  tried 
until  I8ir7,  when  he  was  convicted  of  said  charge,  and  his  punishment  fixed 
at  omfinement  in  the  penitentiary  for  life.  The  facte  are  that  James  L. 
Kendall  was  murdered  on  Sunday  evening,  about  sunset,  October  2, 18t>4,  near 
the  residenoe  of  Miles  Caskey,  by  having  his  throat  cut  with  a  knife.  The 
^pellant.  just  a  short  time  before  James  L.  Kendall  was  killed,  lived  with 
him;  and  the  proof  is  clear  that,  while  living  with  Kendall,  the  appeUaot 
stole  acme  monqr  from  him.  Just  before  sunset  on  Sunday  evening.  Kendall 
was  at  the  yard-fence  of  said  Caskey.  WbUe  there,  one  witness  swears  that 
she  heard  Kendall  say  to  Uie  appellant:  "E«ve,  give  me  back  my  money;" 
that  she  did  not  hear  the  appeUant's  reply;  that  shortly  afterwards  Kendall 
rode  off,  and  the  appellant  followed  him;  that  appellant,  about  30  minutes 
aftwwards,  returned  to  the  honse  of  Caskey.  and  remained  about  15  minutes, 
and  then  left  the  honse.  and  returned  aboat  midnight,  and  left  again  Monday 
morning  before  day-break.  The  appellant  had  plenty  of  time  in  which  to  kill 
KendaU  daring  the  30  mlnntea  th^  he  was  gone  from  the  house  of  Caskey  on 
Sunday  evening.  Kendall's  body  was  found  in  a  hollow  atnut  60  yards  from 
the  road.  The  body  was  covered  up  with  chunks  and  trash.  The  evident 
purpose  of  the  appellant,  in  leaving  Caskey's  house  the  second  time,  wss  to 
conceal  Kendall's  body.  Caskey  and  his  wife  swear  that  the  appellant  was 
at  Cask^^s  house  at  the  time  Kendall  left,  and  did  not  leave  until  Monday 
morning,  about  one  hour  and  a  half  by  sun.  Their  evidence  directly  contrar 
diets  that  of  the  woman  which  Is  above  detailed ;  and,  if  their  evidence  be 
true,  it  was  impossible  for  the  appellant  to  be  the  guilty  party.  But  it  is  evi- 
dent that  the  jury  disregarded  their  testimony,  and  we  think  the  jury  did  right 
In  disregarding  it;  for  it  is  clearly  established  that,  about  sunrise  on  Monday 
morning,  the  appellant  was  seen  several  miles  away  from  Caskey's residenoe, 
with  his  clothes  wet  up  to  his  waist.  It  is  a  reasonable  inference  that  he  had 
washed  tiie  blood  from  them.  The  Caskeya  say  that  he  left  their  house  on 
Monday  morning  after  breakfast,  about  one  hour  and  a  half  by  sun;  the 
woman  says  that  he  left  about  day-break.  She  is  corroborated.  It  also  ap- 
pears  that  the  appellant  was  seen  on  Monday  with  a  knife  which  appeared  to 
be  bloody.  It  was  proved,  with  reasonable  oertaint;,  that  Kendall's  pocket- 
book,  which  he  had  in  his  possession  on  Sunday,  was  in  the  possession  of  the  ap- 
pellant on  Monday ;  also  that  he  had  money  in  bis  possession  corresponding  in 
amount  with  the  amount  that  Kendall  had  in  bis  possession  on  the  day  that 
be  was  killed.  Also  one  witness  swears  -that  while  the  appellant  was  under 
arrest  In  October,  1864,  he  heard  him  confess  to  Col.  PhiUips  that  he  killed 
Kendall;  that  he  was  sorry  for  it;  that  be  bad  killed  the  best  fri»d  he  ever 
had.  Also  another  witness  swears  that,  after  the  appellant  waa  arrested  the 
second  time,  he  told  him  that  he  killed  Kjmdall.  Taking  the  evidwioe  alto- 
gether, the  gnllt  of  the  appellant  Is  daarly  eatablisbed. 
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The  commonwealth  introduced  evidence  to  show  that  the  appdlukt  had 
stolen  moavj  from  Kendall  prior  to  the  day  that  he  was  killed.  The  appel- 
lant objected  to  this  evid«ioe;  but,  in  the  light  of  the  ciicumstsnoes  of  this 
ease,  we  think  the  evidenee  was  onnpetMit.  for  the  reason*  aside  from  the 
motive  of  nbbtry,  Uie  appellant  having  on  Sunday  evening  been  virtually 
accused  by  KendaU  of  taking  the  mon^,  It  tended  to  show  a  motive  for  put- 
ting Kendall  out  <^  the  way. 

The  lower  court  declined  to  give  an  inatmetion  upon  the  sobject  of  self- 
defense.  The  appellant  asaighs  this  as  error.  The  evidenoe  ertablished  the 
fact  conclusively  that  Kendall  was  aaaassinatad  by  the  appeUant*  either  for 
the  purpose  of  robbery,  or  to  oonoeal  the  crime  of  larceny, — prabal>ly  both. 
Therefore  there  was  not,  and  in  the  nature  of  things  could  not  be,  tto  aem- 
blance  of  self-defense,  and  the  court  did  right  in  not  instructing  the  jvij  on 
that  subject.  The  instractions  were  correct  in  every  particulnr. 

Having  carrfully  considered  all  tbe  erron  assigned  by  theappeUwitt  we  find 
vione  to  bia  prejudloe.  Ttw  judgment  must  be  affirmed. 


CoimoHwiEALrra,  to  Use  of  IfoBsn, «.  NBTHEttLAMD's  Aim's. 
(Court  €f  Appeait     SmbuOiy.  iSaij  1,  1888.) 

1.  QVAMSux  Axn  Wahd — ^AwoiarmMT  or  Qdabdun— Lubiuti  or  Jddob  fob  Iit- 
■umciBHT  SuHiTT— Rev.  St.  Kt.  Ch.  4B,  Art.  1,  |S  S,  4. 

Under  Rev.  Bt.  Kj.  c.  48,  art  1,  SS  8,  4,  providing  tbat  "no  guardian  except  a  tes- 
tamentary  one  for  nartore  and  eduoauoiirCaBact  nntU  be  baa  been  appamtad  bj 
the  premier  county  ooori  and  given  oovenant  with  good  Mourity,  mpsrovai  the 
court,  to  the  oommouwealtli,  faithfully  to  diacdiarge  the  trust  of  guardian,"  and 
that  "  If  the  court  falls  to  take  such  covenant,  or  accepts  such  person  or  persona  for 
surety  as  do  not  satisfy  it  of  their  snilitdency,  the  judges  preasnt  and  so  In  default 
shall  be  Jointly  and  severally  Uable  to  the  ward  for  any  damage  he  may  sustain 
thereby. "  A  Judge  who  allows  a  guardian  to  qualify  on  his  signing  another's  name 
as  sure^  to  qIb  bond,  represeating  that  he  had  veroal  authority  to  sign  for  him,  it 
appearing  that  he  had  no  such  auuorily,  end  that  the  aet  was  never  ratUied,  la  lia- 
bw  for  ii^ury  resulting  to  the  waid^a  sMate  by  leaaom  of  anoh  goaxdiao  havlBg  been 
sUowed  to  qualify  wiUMat  serety. 

8.  BAin— LtABiuTx  or  jDsaa  roa  iNsumausi  Sdbbtt— Aotion  aqadtst  Askinis- 

IR4TOR. 

A  ward  who  brings  salt  wlUiin  a  year  after  bis  arrival  at  age  against  an  adminis- 
trator for  injury  to  nis  estate  resnltang  frcm  deoedent,  as  oonnly  jadga,  having  al-  • 
lowed  his  guardian  to  quaUfy  without  sntelar,  in  vltdauonof  Rev.  St.  Ey.  o.  48,  art. 
1  •  H  8,  4,  imposing  on  the  J vdge  a  liability  lor  such  violation,  Is  within  the  saring 
01  the  statute,  and  may  maintain  bis  action. 
8.  Samb — Aonoir  bt  Wabd  AQAivar  AuMiittsTRiTOB  or  CotnrTT  Jtrooa — AmDATir 
or  Claik. 

A  denumd,  aooompanled  by  an  affidavit  of  the  justice  ot  the  claim,  need  not  be 
made  by  a  ward  before  suit  against  an  administrator  for  injury  to  his  estate  reeult- 
ing  from  decedent,  as  oount^Jndge,  hsTlng  allowed  his  guardwn  te  qualify  without 
surety.  In  Tiolatlon  of  Rev.  St  Ky.  o.  48,  art.  i,  {{  8,  4,  imposiDg  a  UabilltT  on  the 
judge  for  such  violation. 
4.  8amb— AcnoiT  bt  Wun  AoimsT  Aduiiistbatob  or  Ctjumr  imam — Ihjdhotioh 
TO  Rbbtbun. 

That  an  action  haa  been  brought  by  an  administrator  for  settlement  of  his  dece- 
dent's  estate,  and  injunction  Isswd  therein  enjoining  all  persons  from  bringing  suit 
against  tiie  estate  exoept  in  said  mlt,  does  not  prevent  a  ward  bringing  a  seiwrate 
action  tor  an  injury  to  nis  estate  nanlting  from  decedent,  as  coun^  judge,  having 
allowed  bis  gusfdtan  toqnaUiy  without  anret^.  In  violation  of  Rev.  St.  Ky.  o.  4S,  art 
1,  H  8, 4,  impo^ug  a  llamlfty  on  tlie  judge  for  such  violation. 

Appeal  from  dreuit  oourt,  Taylor  eoonly. 

This  was  an  aeUon  hy  Samuel  A.  M<«rls  agalnrt  Ketherland's  administniF 
tor  to  recover  damagea  suirered  plaintlfl  by  reason  of  F.  A.  Ketherland's 
failnre,  wbUe  acting  aa  Judge  of  the  T«ylor  county  oourt.  to  take  snflldent 
anrety  of  his  (Morris*)  guardun.  The  administrator  pleadad  (1)  that  the  ac- 
tion was  baned  by  llmftatimi;  (2)  that  tbe  act  couinalned  of  waa  a  jndicUal 
act  for  which  Netherland  oould  not  be  held  liable;  (8)  that  no  demand,  ac- 
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companied  by  Affidavit  of  tbe  justness  of  this  claim,  had  been  presented  to  blm, 
as  adrainistrator,  before  the  filing  of  the  petition  herein;  (4)  that  Netht-r* 
land's  administrator  had  broaght  suit  in  circuit  coart  of  Taylor  county  for  a 
settlement  of  tbe  decedent's  estate,  and  thereupon  an  injunction  bad  issued 
enjoining  all  persons  from  bringing  suit  f^calnst  estate  except  in  said  suit 
for  a  seltlement;  and  that  hence  the  petition  in  this  case  ought  to  be  dis- 
missed. On  hearing  of  the  case,  plainttETs  petition  was  dismissed,  and  he 
appeals. 

Samuel  Awitt,  for  appellant.   B.  B.  Montague^  for  appellee. 

BiCNKiim,  J.  On  the  5th  day  of  December,  1870,  F.  A.  Ketherland,  as  tiie 
presiding  judge  of  the  Taylor  county  court,  permitted  D.  S.  Mitchell,  on  his 
own  motion,  lo  qualify  aa  the  guardian  of  the  appeDant,  Samuel  A.  Morris,  an 
infant.  D.  S^itchell  signed  his  own  name  to  the  bond  that  was  required  by 
the  statute,  and  F.  A.  Netherland  permitted  him  to  sign  the  name  of  K.  £. 
Jeter  to  said  bond  as  surety  upon  the  statement  that  he  had  the  verbal  author- 
ity of  Jeter  lo  sign  bis  name  to  said  bond  as  surety.  Afterwards,  Mitchell 
bm>nung  insolvent,  he  was  removed  ay  gnardian  of  the  appellant,  Morris,  and 
another  guardian  was  appointed  In  his  stead.  This  guardian  instituted  an 
action  on  Mitcheirs  bond  as  guardian,  for  the  purpose  of  reeovoring  the  sum 
in  his  bands  belonging  to  the  amnllant,  Morris.  To  this  action  R.  E.  Jeter 
interposed  the  plea  of  non  egt  faetumt  which  was  sustained  by  the  circuit 
court,  and  this  court,  upon  appeal,  affirmed  tbe  judgment  of  the  drcnlt  court. 
Tb»  appellant,  Morris,  having  arrived  at  21  years  of  age,  being  unable  to  make 
his  money  out  of  Mitchell,  seeks  by  this  action  to  mtike  the  estate  of  F.  A. 
Ketherland,  he  having  died,  responsible  for  the  money  tliat  went  Into  the 
hands  of  D.  S.  Mitchell  as  his  guardian.  The  circuit  court  having  dismissed 
bis  petition,  he  has  appealed  to  this  court. 

The  proof  is  clear  tiiat  D.  S.  Mitcheil  signed  tbe  name  of  K.  E.  Jeter  to  said 
bond  without  his  authority,  and  that  Jeter  did  not  tliereafter  ratify  the  act. 
As  the  bond  was  executed  prior  to  the  adoption  of  the  General  Statutes,  the 
qu^tioo  of  F.  A.  Netberland's  liability  must  be  tested  by  the  Revised  Stat- 
utes, then  in  force.  Section  3,  art.  1,  c.  43,  of  said  statutes  provided:  "No 
guardian,  except  a  testamentary  one  for  nurture  and  education,  can  act  until 
he  has  been  appointed  by  the  proper  County  court,  and  given  covenant  with 
good  security,  approved  by  the  court,  to  the  commonwealth,  faithfully  to  dis- 
cbarge the  trust  of  guardian. "  Section  4  provided :  "  If  the  court  fails  to  take 
such  covenaut,  or  accepts  such  person  or  persons  for  surety  as  do  not  satiny 
it  of  their  sufficiency,  the  Judges  present  and  so  in  default  sliall  be  jointly  and 
severally  liable  to  the  ward  for  any  damage  be  may  sustain  thereby."  By  tbe 
third  section  supra  It  wai  made  the  absolute  duty  of  the  court  to  take  cov- 
enant with  good  security  f rum  the  guardian.  The  fourth -section  flxed  the 
judge's  liability  for  a  failure  to  take  such  covenant.  By  the  first  clause  of 
said  section  the  judge  was  made  liable  for  any  damage  that  tbe  ward  might 
sustain  by  his  failure  to  take  a  covenant  with  one  or  more  sureties  from  the 
guardian.  If  he  took  a  covenant  without  security,  he  would  be  liable  for  tbe 
damage  resulting  therefrom  to  tbe  ward,  because  tbe  third  section  was  man- 
datory that  be  should  take  such  covenant;  and  the  first  clause  of  the  fourth 
section  made  him  liable  for  the  damage  that  the  ward  sustained  by  reason  of 
the  violation  of  the  mandate ;  whereas,  the  second  clause  of  said  section  only 
required  the  judge  to  satisfy  himself  that  the  surety  was  sufficient.  To  thus 
satisfy  himself  it  was  incumbent  on  him  to  use  reasonable  diligence  in  ascer- 
taining whether  the  surety  was  sufficient,  and  if,  sfter  such  diligence,  he  was 
satisfied  that  tbe  surety  was  sufficient,  he  would  not  be  liable  In  damages  to 
the  ward  for  an  error  of  Judgment.  But  the  first  clause  made  the  Judge  liable 
to  the  ward  if  he  failed  to  take  a  covenant  with  surety  from  the  guardian. 
The  simple  failoru  to  take  surety  was  made  sufficient  to  hold  Uie  judge  liable 
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for  uay  damage  that  the  ward  austained  hy  reason  ot  sacb  faf lore.  Under 
second  clause  be  could  be  heard  to  excuse  himself  for  taking  insufficient  sure- 
ties upon  the  ground  that  he,  after  exercising  reasonable  diligence,  satisfied 
himself  that  the  sureties  were  sufficient;  because  it  would  be  unreasonable  to 
require  him  to  ascertain  the  Csct  as  to  the  sufficiency  of  the  sureties  with  ab- 
solute certainty ;  hence  said  clause  required  him  to  exercise  reasonable  dili- 
gence only.  But  requiring  him  to  know  the  surety  to  the  covenant  taken  was 
not  unreasonable,  for  the  reason  ttiat  he  could  do  so  with  absolute  owtainty; 
for  be  could  require  the  surety  to  sign  theoovenant  in  person  and  in  his  pres- 
ence; or  he  oould  require  the  surety  to  authorize  the  signing  of  his  name  by  a 
written  power  of  attorn^,  authenticated  in  such  manner  as  to  leave  no  doubt 
of  its  authentioi^.  This  oould  be  done  without  any  material  inconvenienoe 
to  the  guardian,  surety,  or  judge;  hence  the  first  clause  required  that  the 
Judge  Mould  know  that  sure^  was  taken,  and  for  a  failure  to  take  such  surety 
he  waa  made  liable  to  the  ward  for  any  damage  that  he  sustained  thereby. 
Therefore  as  F.  A.  Netherland,  the  county  judge,  allowed  Mitchell  to  qualify 
as  guardian  of  the  appellant,  Morris,  without  surety,  he  became  liable  to  the 
latter  for  the  damage  he  sustained  by  reason  thereof.  Besides,  Ketherland 
was  guilty  ot  gross  negligence  in  receiving  the  name  of  Jeter  upon  the  bond 
upon  the  assurance  of  Mitchell  that  he  had  Jeter^a  verbal  authority  to  sigpi  it; 
for  it  was  the  duty  of  the  judge  to  satisfy  himself  that  the  surety  was  suffi- 
cient to  secure  the  payment  of  the  money  that  went  Into  the  guardian's  hands. 
The  Joint  ability  of  the  guardian  and  surety  was  not  sufficient;  but  the  ability 
of  the  surety  was  required  to  ho  sufficient  to  secure  the  foithful  performance 
of  the  guardian's  trust.  If  Netherland  had  been  acting  as  agent  to  loan  to 
Mitch^l  the  money  of  his  principal,  with  instructions  to  take  such  security 
as  was  sufficient  to  secure  the  pigment  of  the  money,  leaving  out  of  view  the 
ability  of  Mitchell,  and  he  had  loaned  Mitchell  the  money  upon  the  faith  of 
the  name  of  Jeter,  signed  to  the  note  by  Mitchell  upon  the  latter's  assurance 
that  he  bad  Jeter's  verbal  authority  to  sign  his  name  to  the  note,  but  in  fact 
no  such  anthority  was  given,  would  it  not  be  conceded  at  first  blush  that 
Ketherland  had  t>eea  grossly  negligent?  We  think  so.  The  two  cases  are 
parallel,  and  it  is  cleiur  tliat  upon  the  ground  of  negligence  Netherland's  estate 
is  liable.  The  appellant  brought  his  action  within  a  year  after  his  arrival  at 
age;  therefore  he  is  within  the  saving  of  the  statute.  We  think  Uie  lower 
oonrt  did  right  In  refusing  to  dismiss  ttie  case  on  the  ground  of  a  want  of  af- 
fidavit and  demand.  The  fact  that  an  injunction  was  Lsaned  against  credit- 
ors in  the  ease  pmdiDg  to  settle  Netherland's  estate  did  not  prevent  the  ap- 
pellant from  bringing  this  action  to  settle  his  rights. 

The  jadguent  of  the  lower  court  is  reversed,  with  directions  to  reinstate  the 
case*  and  to  aaoertain  the  amount  of  7.  A.  Netherhuid'a  liid>ility,  and  to  ren- 
Judgmant  for  Uia  aame. 


WBIXB  v.  GlTlHBtB, 
FOWBSa— TaSTAlfaKTAST— filLB  OF  liAXD, 

Testator'!  will  Rave  bis  execatrix  "power  to  sell  and  oonvey  any  portion  of  my 
estate  not  devtBeoto  my  toor  ftrtt-named  ohildr^  "  field,  that  the  language  of  Hw 
will  having  no  amblgnona  meaning,  the  power  to  lell  was  unrettricted^enseptaato 
properly  apedfloaUy  derlaed  to  aaMohUoxen. 

AppmX  frmn  dicnlt  oonit»  Shelly  oonnty. 

Suit  in  equity  for  specific  ezeeution  of  oontcaotof  sale  at  real  estate,  brought 
by  Sarah  Cratbrte.  executrix  ot  the  last  will  and  teatament  ot  J.  D.  Guthrie, 
daoeaiedt  vendor,  against  7.  F.  White,  vendee.  Judgment  for  jdaintlff.  Sfr 
feadant^ipealB. 

AlmraU  A  Soctt^,  tor  appellant.  /.  C,  SseftAamt  for  appeUea. 
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TBTOB-t  C  J.  J.  D.  Outhrte,  of  the  eoanty  d  Shelby,  left  a  last  will  and 
teatament  by  which  he  made  various  derises  to  his  widow  and  children  of 
property  speciQcally  mentioned,  and  left  his  widow,  by  the  last  clause  of  the 
wilU  bis  sole  executrix,  "  with  power  to  sell  and  convey  any  portion  of  my  es- 
tate not  devised  to  my  four  first-named  cfaildten.  His  widow,  under  this 
I»OTision  of  the  will,  sold  the  tract  of  land  Icnown  as  the  "Home  Farm**  to 
tlie  appellant  White  for  a  large  sum  of  money.  He  refuses  to  execute  the 
contract,  because,  as  he  maintains,  the  widow  had  no  power  to  sell  this  land 
nnder  the  will.  The  power  of  sale  Is  expressly  given  by  the  will  of  the  testa- 
tor, and  it  is  not  pretended  that  she  has  sold  or  is  selling  to  the  appellant  any 
of  the  estate  devised  to  his  first  "four  named  children;"  but,  on  the  contrary. 
It  affirmatively  appears  that  such  is  not  the  case.  The  language  of  the  will 
has  no  ambiguous  meaning,  and  the  power  to  sell  is  uiiresMcted»  except  tiie 
{HWperty  specifically  devised  to  his  first  four  named  chlldniL  This  being  the 
view  of  the  ooart  Mow»  the  Jndffment  is  affirmed. 


HoCoNiraxL  0.  State. 

(Court  of  ^pjjeote  of  Texas.   April  7, 1888.) 

L  Amui/T  AMD  Bathkt  —  Evidbsgb  to  Hupport  Oohviotioit  —  Pn.  Oooa  Tax. 
An.  485. 

Under  Pen.  Code  Tex.  art  485,  provtdlng  that,  In  Injuries  oansed  by  violence,  the 
Intent  to  Injure  li  presumed,  and  it  rests  with  the  aocuaed  to  showotAWwise,  If  the 
person  injoxed,  b^ig  the  only  Witness  to  show  the  oommlsslon  of  the  oflraise,  tes- 
mj  that  the  defenduit  did  not  intend  to  injure  her,  did  not  hart  her,  and  that  she 
made  the  complaint  beoause  she  was  mad  at  Un,  the  evidence  does  not  support  oon- 
viotion  of  asBsmtand  hattety. 
X  Same— What  CoMRnTtms— Iwtbrt. 

Intent  to  injure  Is  an  absolutelr  essential  eLemant  of  assault  snd  battery,  defined 
by  Pen.  Code,  Tex.  art  484,  to  be  the  use  of  unlawful  violenoe  upon  the  parson  at 
another  with  Intent  to  injure  him. 

Appeal  from  Cooke  county  court;  J.  B.  Hatwobth,  Judge. 

Appellant,  Isom  McOonnell,  was  convicted  <rf  assault  and  battery.  P«i. 
Code.  art.  provides:  "The  use  of  any  nnlawtal  violence  upon  the  penon 
ot  another,  with  intent  to  injure  him,  whatever  be  the  meiiiia  or  degcee<rf  vi- 
olence used,  is  an  assault  and  battery." 

A.  if.  ThomoMont  for  a^ellant.  Ant.  At^.  Om,  Davidson,  for  the  State. 


White,  F.  J.  An  "intent  to  Injure"  is  an  element  absolutely  essential 
to  constitute  the  offense  of  assault  and  battery.  Pen.  Code,  art.  484.  It  is 
true  tliat,  when  an  injury  is  caused  by  violence  to  the  person,  the  intent  to 
injure  is  presumed,  and  it  rests  with  the  person  inflicting  the  injury  to  show 
the  accident  or  Innocent  intention.  Fen.  Code,  art.  485.  In  this  case  the 
allied  injured  party  swore  positively  as  a  witness  that  the  defendant  did  not 
intend  to  injure  her,  and  did  not  hurt  her;  that  she  made  the  complaint  against 
him,  at  the  time  It  was  made,  because  she  was  mad  at  him.  Her  evidence  was 
the  only  evidenoe  adduced  as  to  the  commission  of  the  offense,  and,  acoordlng 
to  that  evidenoe,  the  prosecution  did  not  make  out  the  case;  wherefore,  b<^ 
oMsetlie  judgment  is  against  the  evidence,  it  is  reversed,  and  the  cause  re- 
manded. Wan  T.  ataUt  24  Tex.  App.  521,  7  8.  W.  Bep.  240.  Bevetsed  and 
remanded. 


Kblleb  0.  State. 

(OoHrt  ef  AppmOa  of  Tmu.  April  7, 1888.) 

1.  ImnoncBm  ahd  Irtobiu.tioh— Snvnoiuor— Bbkobs  nr  Srauum, 

An  information  or  taidiotinent  wherein  the  word  "InbaUtante"  Is  gelled  "ItthaV 
itaaoe*  1>  snffloient.  ^  . 
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a,  DuosrasLT  OoMDuor— DnroBBiHO  iHHABrrAirre  or  Pubuo  SxaaBT— Kttdjsnob. 

Feratms  Uvfiur  in  residences  which  abut  upon  a  public  street  are  inhabitants  of 
snch  street,  witnin  the  meaning  of  Fen.  Code  Tex.  art.  814,  which  estahUahes  a  pon- 
al^  for  usiiig  loud,  lodecent,  or  profane  language  "upon  a  public  streeL  or  near  a 
private  house,  in  a  manner  calculated  to  disturb  the  luhabltants  thereof; "  and,  in 
a  prosecution  under  the  statate,  evidence  that  there  were  houaas  abutting  on  such 
sueet,  and  tiiat  the  houses  were  inhabited,  was  admissible. 

8.  Sun  — SWSABINS  IN  PUBUO  STBBBT  — DlBTUBBIHO  INHABITAITTS  OF  PBTTATB  RbBI- 
DBITCES. 

A  prosecution  for  swearit^  In  a  public  street,  under  Pen.  Code  Tex.  {  814,  which, 
establishes  a  penalty  for  using  load,  indecent,  or  profane  langoaee  "upon  s  public 
stfeet,  or  near  a  private  house,  in  a  manner  calculated  to  distnro  the  inhabitanta 
thereof,  *■  is  not  barred  by  the  fact  that  the  defendant  may  have  equally  violated 
the  statute  by  disturbing  the  inhabitants  of  private  residences. 

Appe»I  from  Montague  countj  court;  Griffin  Lord,  Judge. 

W.  S.  Keller  wua  prosecuted  for  cursing  a  person  upon  a  public  street,  and, 
upon  conviction,  appeals.  The  street  where  the  disturbance  was  committed, 
was  about  30  yards  from  dwellings  abutting  thereon,  and  defendant's  language 
-was  audible  at  double  that  diataiice.  Pen.  Code  Tex.  art.  314,  establislies  a 
penalty  for  using  loud,  indecent,  or  profane  laneuage  "upon  a  public  streetr 
or  near  a  private  house,  in  a  manner  calculated  to  disturb  the  inhabitanta 
thereof." 

St^hens  dt  Herbert,  for  appellant.  Aaat  Atty,  Gen.  Davideon,  for  the 
State. 

WnAsas,  J.  Bad  spelling  does  not  vitiate  an  indictment  or  information 
if  the  meaning  of  the  allegations  are  unmistakable.  Irvtn  v.  State,  7  Tex. 
App.  109;  Hudson  v.  8tate,  10  Tex.  App.  215;  Brumleyv.  State,  11  Tex. 
App.  114.  "Inhabitance,"  as  used  in  the  information  In  this  ease,  was  evi- 
dently intended  to  mean  "inhabitants;"  and,  furthermore,  the  two  words  are 
idem  sonans.  We  bold  the  information  to  be  sufficient.  Persons  residing  in 
residences  which  abut  upon  a  public  street  are,  in  our  opinion,  "inhabitants" 
of  such  street,  within  the  meaning  of  u^icle  314  of  the  Penal  Code.  It  was 
therefore  not  error  to  admit  evidence  proving  that  there  were  residences  abut- 
ting upon  the  street,  and  near  to  where  the  alleged  disturbance  occurred,  and 
that  said  rraidences  were  inhabited.  No  error  was  committed  in  refusing  to 
give  the  special  charge  requested  by  defendant  with  reference  to  such  evi- 
dence. That  the  defendant  may  have  violated  the  statute  by  disturbing  the 
inhabitants  of  private  residences,  as  well  as  by  disturbing  the  inhabitants  of 
the  street  by  the  same  act,  cannot  bar  a  prosecution  and  conviction  for  the 
latter  phase  of  the  offense.  Whether  or  not  the  conduct  of  the  defendant  was 
calculated  to  disturb  the  inhabitants  of  the  street  was  a  question  solely  for  the 
jury  to  determine*  and  that  question  waa  fairly  and  plainly  submitted  to  the 
]ury  by  the  ooart's  charge,  and  the  evidence  sustains  the  finding  of  the  jury 
thereon. 

Saving  that  there  la  no  error  in  the  canTicticm,  the  judgment  la  affirmed. 


Ebwih  0.  State,  (two  cases.) 
(Court  of  Appealt  of  21era«.  April  11, 1888.) 
OAKnra— broiontsNT— Eeeano  x  GAimro  Tabli— SumCTEycT  of  Bvtsikob  to  Cok- 

VI OT. 

A  conviction  under  indictments  for  keeping  and  exhibiting  a  gaming  table,  will 
not  be  sustained  where  the  evidence  merely  establishes  the  fdct  that  defendant  was 
freciuently  seen  in  the  house  where  the  offense  was  being  committed,  but  failed  to 
show  that  be  took  any  part  therein,  or  that  he  owned  or  controlled  the  premises, 
or  had  any  interest  In  toe  table,  or  was  ooooemed  In  its  operations. 

Appeals  fi-om  Tarrant  county  court;  Samuel  FrRMAx,  Judge. 

JB.  I*.  Ayre.it  for  appellant.    Asst.  Atty,  Gen,  DacidMu,  for  tlie  State. 
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WnxsoN,  J.  These  convictions  are  for  keeping  wid  exhibiting  n  gaming 
bank  and  table  for  tbe  purpose  of  gaming.  In  both  cases  the  evidenee  Is  anb- 
8tanUall7  the  same,  and  is  in  our  opinion  Inanfflclent  to  suatatn  tbe  oonvle- 
tions.  It  merely  establishea  the  fact  that  the  d^endant  was  frequently  sem 
in  tbe  bonse  where  the  offense  charged  was  being  committed.  It  is  not  shown 
that  he  took  any  part  in  the  gaming:  that  he  owned  or  controlled  thn  ptem- 
ises  where  it  occurred,  or  any  internt  tliereln ;  or  that  he  owned  any  interest 
In  the  tatde  or  bank;  or  was  in  any  manner  concerned  in  its  operations.  His 
mere  jaesence  at  the  |rface  where  the  offense  was  being  committed*  in  the  ab- 
sence of  othnr  ftiets  showing  that  he  participated  or  was  oonoemed^orwasinF 
terested  in  the  commission  of  the  offense,  does  not  warrant  Uie  ooncluakm  ttiat 
he  was  guilty  of  the  chatges  eontidned  In  these  IndietDientB;  wbwefOM  the 
judgments  are  reversed  and  tlie  causes  remanded. 


Lee  et  al.  o.  State. 

(Court  of  App«al»  of  I^exov.   April  11, 1888.) 

1.  Bah.— SDSBaxDSB  or  Fbihoipai.  attmb  JuDQuKnn  on  FoBnino  RBOoenzAKOB— 

Iiw.a*w  OP  SuxiTT. 

The  sorrender  of  the  prindpal  in  a  forfeited  recogoliaDee,  after  the  entry  of  Judg- 
ment nM  thereon,  will  not  release  the  raretiee  from  tbe  penalty  of  snoh  reoopu- 
zanoe. 

2.  Sun — Appusancb  at  Prihcipal  Artaa  Jxmatxtn  Niai  an  RscoamzANOB— Bioh* 

or  Cont  •to  BsMiT  Fbvaltt. 

Under  Code  Crim.  ProO.  Tu.  art  4S5,  proriding  that  If,  before  final  judgment  is 
entered  agvlost  the  ball,  theprinidpal  in  a  forfeited  bond  or  recognizance  appear  or 
be  arrested,  and  lodged  In  toe  Jail  of  .the  proper  county,  the  oourt  may,  In  its  dis- 
cretion, remit  the  whole  or  part  of  the  sum  speoifled  u  the  bond  or  recognlxaooe, 
the  oourt  m^,  when  mob  principal  ^tpears  after  judgment  niti  tbereoa,  remit  a 
portion  of  the  penaltgr,  and  enter  JudgnMut  for  a  part  thereof. 

3.  Saxs— Actio:?  ox  BAii^Boxi>— Releass  or  Subbtt— IirniFnoiBXOT  ovlMDionmiT. 

Sureties  ou  a  bail-bond  cannot,  la  an  action  therem,  defend  on  the  ground  that 
the  indictment  against  their  principal  was  bad. 

Appeal  from  district  court,  Lamar  oonnty;  D.  H.  Scott,  Judge. 

Action  on  a  ball-bond,  in  which  George  Lee,  who  had  been  indicted  for  for> 
gery,  was  principal,  and  certain  others  were  sureties,  and  from  a  judgment 
against  them  for  the  penalty  of  the  bond  defendants  appeal.  Code  Oim. 
I^oc.  Tex.  art.  455,  provides  that  if,  before  judgment  Is  entered  upon  a  for- 
feited recognizance  or  bail-bond,  the  principHl  therein  surrenders  or  is  arrested, 
tbe  trial  court  may  in  its  discretion  remit  the  bond  or  recognizance. 

Sale  it  Halt,  fox  uppellants.    Asst.  Ally.  Gen.  Davidson,  for  the  State. 

Hurt,  J.  Lee  was  indicted  for  forgery,  and  Schmidt  and  Parrott  were 
sureties  on  his  recognizance,  Uie  amount  of  which  was  9500.  Judgment 
nisi  was  taken  on  October  22,  1886.  Oa  October  25bb,  Lee  Hurrendered  him- 
self to  the  sheriff,  was  placed  in  jail,  and  in  iNovember.  1886,  was  tried  and 
convicted.  Schmidt  and  Parrott  answered  the  scire  facias.  First.  The 
surrender  and  conviction  of  their  principal.  Tbe  surrender  to  the  sheriff 
being  after  the  judgment  nisi  presents  no  reason  why  the  judgment  nisi 
ahoald  not  be  made  final.  If,  before  the  judgment  nisi,  tbe  principal  be 
wreeted  on  the  same  indictment,  his  sureties  will  be  discharged;  but,  if  the 
anest  be  after  the  judgment  nisi,  the  sureties  will  not  be  discharged  Iwcause 
of  inch  arreat.  In  PeaoocK's  Case,  44  Tex.  11,  and  in  Lindley's  Case,  17 
Tex.  App.  120,  the  arrests  were  before  the  judgment  nisi.  It  woald  be  a 
very  strange  doctrine,  indeed,  to  hold  that  the  issuance  of,  and  arrest  under, 
an  alias  capias  would  be  ground  for  setting  aside  the  judgment  nisi.  Second 
Ground.  That  there  is  no  authority  for  rendering  judgment  for  950;  that  the 
Judgment  must  be  tar  the  9500,  or  no  amount  at  all.  This  proposition  Is  met 
bj  article  4&&  at  tbe  Code  at  Criminal  Ptooedaxek  «nd  Sarton**  Cow.  2i  XdX» 
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251.  Third  &rottnd.  As  the  Indictment  against  Lee  alleged  the  torgeiy  to 
have  been  committed  at  a  date  subsequent  to  the  date  of  the  filing  of  the  in- 
dictment, it  was  fktally  defective*  and  the  district  court  had  no  jurisdiction 
of  the  case  of  forgery;  that  is,  the  jurisdiction  of  the  court  had  not  attached 
to  the  particular  case.  This  proposition  can  be  conceded,  yet  it  does  not  fol- 
low that  the  court  did  not  have  jurladiotion  of  the  suit  upon  the  recognizance;. 
Let  us  sappoee  that  Lee  had  responded  as  required  by  his  recognizance.  The 
district  Mtomey  may  have  discovered  the  dotect  in  the  indictment,  and  ob- 
tained an  order  placing  him  in  custody  until  a  sufficient  indictment  could  be 
presented.  Hence  one  reason  of  the  rule  that  the  parties  to  the  bond  or  re- 
oognizanoe  will  not  be  permitted  to  urge  the  insnfflciency  of  the  indictment  U> 
defeat  their  liability.  But  this  is  now  the  well-settled  rule.  State  v.  Coaot 
25  Tex.  404;  State  v.  Ake,  41  Tex.  166;  Brmm  v.  .State.  6  Tex.  App.  188; 
Jonee  v.  iState,  15  Tex.  A^.  82.  There  being  no  error  In  the  judgment,  it 
is  affirmed. 


1.  H<nnon»— MvBDiB— Instkcctions— SKLP-DBrBNSB. 

Where  deceased  struok  defendaot  with  an  IroD  scoop,  and  defeDdant  retreated  a 
few  steps,  picked  up  a  stick,  and  approached  deceased  wbo  s track  at  him  agfaiu, 
and  thi^  ooatinued  strUdug  at  eaca  other  aatil  deooaaod  was  knocked  down,  a 
(diarge  upon  the  trial  for  murder,  omittbiff  the  InstrucUon  that  if  there  was  no  oaa- 
sation  from  the  first  act  of  rtolenoe  until  toe  fatal  blow  was  strack,  and  It  deoeaaed. 
struck  the  flrat  blow,  and  defendant  atruok  with  the  atlok  In  self-defense,  be  would 
be  guilty  of  no  offense,  is  ground  for  reversal. 


In  Buoh  case  a  charge  omitting  to  instruct  that  if  defendant  was  assaulted  on  his 
own  premises  with  an  instmment  calculated  to  inflict  a  anions  Injury,  and  he  re- 
treated,  ploked  up  a  lUce  instrument,  and  returned  with  no  Intention  of  renewing 
the  cootuct,  and  deceased  again  assaulted  him,  then,  in  self-defense,  he  had  the 
right  to  repel  such  asaanlt  and  if  he  klUed  deoeased,  he  should  atUl  be  aoanltted,  ia 
ground  for  reversaL 

8.  Samb  —  iMsrauuTuns— BasTBiotiiro  Bzenr  vo  BBLrJ)HfBiisa  Asasnr  Dhbassd 

ALom. 

In  a  tfial  for  mnrder,  where  it  appears  that  a  frleod  of  deceased  was  present  at 
the  time  of  the  killing,  also  armed,  and  assisting  him,  it  is  error  in  ttie  chaqte  to 
restrict  defendant's  nght  to  self-defense  against  deoeased  alone. 

4.  BaU— INDIOTMBVT  Ton  UuiBIAUOHTBB— IhOLVDBS  ASOBATATBS  AsSAtTLT. 

A  conviction  of  aggravated  assault  and  battery  under  Fen.  Code  Tex.  art.  488* 
making  it  aggravated  assault,  "wlim  serious  bodily  injiizy  Is  inflicted^ "  may  be 
had  under  an  Indictment  for  murder  in  the  second  degree,  wtiioh  charges  defend- 
ant with  kllUng  the  deoeased  **by  striking,  beating,  bruising,  and  wounding  him 
with  a  stiolE, "  Independently  of  art  714,  providing  that  murder  shall  Indlude  all  as- 
saolts. 


Appeal  from  district  court*  Lamar  county;  D.  H.  Soorr,  Judge. 

Indictment  of  Guy  Bean  for  murder,  and  convidiion  of  aggravated  assault 
and  battery,  from  which  defendant  appeals. 

Maxey,  Liffh^foot  it  Denton  and  Hale,  Sodffet  <ft  Park,  for  appellant. 
AMt  Atty.  (/en.  Davideon,  for  the  state. 

White,  P.  J.  In  this  case  the  Indictment  was  tor  murder  of  the  second 
degree,  the  charge  being  that  appellant  *'did  unlawfully,  and  with  his  Implied 
malice  aforethought,  kill  and  murder  Samu^  Wooldridge.  by  then  and  there 
striking,  beating,  bruising,  and  woundii^[  him,  Uie  saiii  Samuel  Wooldridge, 
with  a  certfUn  stick.'*  etc.  At  the  trial  had  upon  this  indictment  appellant 
was  convicted  of  aggravated  assault  and  battery,  the  penalty  assessed  being 
a  fine  ot  91,000,  and  18  months  imprisonment  in  the  oounty  jail. 

1.  It  is  contended  that  under  the  indictment  for  murder  of  the  second  de- 
gree In  this  case  a  conviction  cannot  be  had  for  aggravated  assault  and  bat- 
M17,  twoanae  the  SMenfeUl  elements  of  the  latter  offense  are^not  set  out  nor 


Beak  0.  (State. 

(Court  of  Appeals  of  Texae.   April  18, 1888.) 
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embraced  in  the  charge  olmarder  of  the  aeeond  d^ree.  This  is  not  a  new 
qitestion  in  this  state.  It  oame  np  directly  In  fiyem'*  Ctuet  8  Tex.  App.  71» 
and  it  was  then  held  that  ander  the  prorisionB  of  arUde  714  of  the  Code  ol 
Criminal  E^rocedure  such  a  conviction  could  be  enitained.  it  being  expreaslj  pro- 
vided that  mnrder  includes  assanlt  with  intent  to  murder,  and  that  assault 
withintent  to  commit  any  felony,  includes  all  aasaoltsof  inferior  degree.  Inde- 
pendently  of  this  article  (714)  we  are  further  of  opinion  that  the  indictment 
in  this  case  is  sufficient  even  in  setting  forth  the  offense  of  an  aggravated  as- 
sault and  battery,  under  the  seventh  subdivision  of  article  488  of  the  Penal 
Code,  which  makes  It  an  aggravated  assanlt  "when  seriooB  bodily  injury  is 
inflicted  upon  the  person  assaulted. "  Now,  the  indictment  charges  that  the 
appellant  killed  and  murdered  the  deceased  **by  striking,  beating,  bruising, 
and  wounding  him  with  a  stiiA."  It  is  clear  that  he  could  not  have  done 
this  without  inflicting  serious  bodily  injury  upon  him.  It  is  true,  the  exact 
statutory  words  whic£  we  have  quoted  are  not  used  in  the  indictment,  but  the 
substituted  words  are,  if  not  equivalent,  certainly  of  more  extensive  signifi- 
catton  than  the  statutory  words;  and  this  Is  all  that  is  required.  State  v. 
Witpperman,  13  Tex.  83;  Kurp  v.  State,  17  Tex.  App.  180;  Lantmeeter  T. 
State,  19  Tex.  App.  820;  Clarke's  Grim.  Law,  420,  and  note. 

2.  It  seems  that  a  short  time  previous  to  the  homicide  the  appellant  and 
tiie  deceased  bad  some  misunderstanding  regarding  their  bosiness  tnmsao- 
ttons;  but  itdoes  not  appear  to  have  ripened  Into  luetlllt^.  At  all  events  de- 
Csmdant's  oondnet  towards  deoeAed  just  priw  to  the  Catal  difficulty  Indicated 
a  dflsin  npon  Us  part  to  aT<tfd  f  nttter  troable  witti  him.  There  to  a  oonflliA 
In  the  evidence  of  the  only  two  witnesses  who  prafess  to  have  seen  what  act* 
oally  occurred  immediately  at  the  time  of  the  rencontre,  the  state's  witness 
■M^'f^wg  the  dri endant  Uke  aggressor,  who  stmck  tiie  first  blow,  and  the  wit- 
ness m  the  defense  swearing  that  when  "d^isndant  told  the  deoensed  at  ilw 
rnles  which  hto  (defendants')  father  bad  adopted  -with  rqpurd  to  bis  baslncfls 
in  oonnecfclon  with  tiie  ginning  of  cotton,  and  had  said:  "Ton  fo  to  ttw 
house,  and  see  my  tattier.**  wooldridge  (deceased)  said:  **God  d — n  the 
mlee,  yonr  fathCT,  and  yon,  tool"  and  made  at  Mr.  Bean,  and  stmck  liim  a 
glandng  liok  on  the  shonldw  with  a  tcoop.  Mr.  Bean  (defendant)  tbea 
tamed  and  pidced  up  a  stick  and  came  bade  towarda  Wofddri^e  who  was 
then  on  the  platfbnn  <tf  the  scales.  Defttidant  stepind  towards  Wooldridge, 
and  Wooldridg«  MraA  again  at  defendant  with  the  shovd  or  tcoop,  who 
knocked  the  lidc  off  with  bis  stlok.  Wooldridge  then  stepped  batdnraido. 
striking  at  dsfendant  with  the  aooop,  and  deftodant  striking  with  his  aUok. 
Several  Uoka  were  paasad  before  either  was  stmd  again,  each  warding  off 
the  other's  licks.  Tbaf  hacked  in  this  position,  Wooldridge  baditng  and 
sMklng  wifli  the  scoop,  and  defendant  striking  with  his  snw,  until  Wool- 
dridge came  onder  the  elevator,  when  defendant  hit  Wooldridge  with  his 
stick,  and  Wooldridn  fell  to  the  ground.  As  soon  as  Wooldridge  fell  de- 
fendimt  raised  Ills  stick  and  turned  to  Mr.  Yaughan  and  said:  '  If  yon  don't 
drop  yonr  scoop  I  will  knock  yon  down.'  Yaughan  was  standing  close  to 
Wooldridge,  and  bad  his  scoop  in  a  striking  position."  This  witness  stated 
that  after  defendant  was  first  stro^  1^  wooldridge,  defendant  turned  ahd- 
woit  10  or  12  steps,  and  picked  up  the  stick  and  returned  to  the  place  of 
eomflict.  From  fint  to  last  it  appears  that  but  very  few  minuteB  elapsed  from 
the  conunencement  to  the  end  of  the  difficulty.  Upon  this  state  of  facts.  In 
its  application  to  the  law  of  self-defense,  the  court,  among  other  matters,  thus 
instructed  the  jury  in  the  seventeentli  paragraph  of  the  charge:  "If  Wool* 
dridge  attacked  defendant  in  such  manner  and  with  such  means  as  reasonably 
indiaited  an  Intention  on  the  part  of  Wooldridge  to  take  defendant's  life,  or 
to  do  him  some  serious  bodily  Injary,  yet  if,  before  the  fatal  blow  was  struck, 
■neb  appearances  of  danger  to  defendant  bad  ceased,  and  the  defendant  after- 
waids  renewed  the  dllBcuIty  with  the  intention  of  taking  Wooldridge's  lifc^ 
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or  doing  htm  some  serioas  bodily  injury,  Hhea  defendaut,  in  aoeb  subMi^aent 
acts,  would  not  havethe  right  of  self-defense.  Bat  if  d^endant  renewed  the 
dlffioolty,  (if  yon  And  he  did  renew  it,)  witti  no  intention  of  killing  Wool- 
dridge,  or  doing  him  some  serious  bodily  injury,  then  you  will  apply  tiie  rule 
at  law  explained  in  the  foorteenth  sub-dlTisIon  of  this  charge,  (which  wu  as 
to  a^^ravated  aasaalt  when  ttie  homicide  wu  with  an  instrument  not  in  its 
nature  calculated  to  prodnce  deaUi,  and  under  cireumataoces  showing  no  in- 
tention to  IdU,  and  no  self-defense.)  If  you  find  that  the  rencontre,  from  the 
flrsi  acts  of  Ttoienoe,  was  conttnaous,  and  wlthoat  ai^nal  ceasaticm,  till  the 
fatal  blow  was  struck,  then  the  rule  of  law  stated  in  this  subdivision  of  the 
chwge  would  not  apply. "  In  connection  with  tiiis  latter  proposition  the 
court  slioald  have  iziatructed  in  substance  that  if  Uiere  was  no  cessation  from 
the  time  the  first  blow  was  struck,  and  deceased  struclt  the  first  blow  with  the 
iron  scoop,  and  defendant  stmdi  with  the  stick  in  his  own  aelf-daCense,  then 
he  would  be  guilty  at  no  offense  whatever  in  law.  Again,  in  oonnection  with 
this  sereoteenth  pangnpli,  and  as  part  of  the  law  of  the  case,  the  ooort 
should  have  Instmeted  the  jury  in  aubafcance  that  if  defendant  waa  assaulted 
on  his  own  premises,  or  At  his  own  plaoe  of  bosUess  with  an  instrument  cal. 
culated  to  inflict  upon  him  serious  injury,  and  he  retreated,  and  picfced  up 
the  stick,  an  tnstrumokt  of  like  diaracter,  with  which  to  defend  himself,  and 
having  returned  to  the  soales,  when  be  had  a  right  to  go,  with  no  intention 
of  himself  renewing  the  conflict,  and  deceased  again  assaulted  him  with  the 
iron  scoop,  then,  and  in  that  event,  doFendafit,  in  his  neoeseacy  self-defense, 
had  the  right  to  use  the  stick  in  repelling  auoh  second  assault  upon  him;  and 
if  in  doing  bo  he  killed  deceased,  then,  under  such  droumstances,  he  would  be 
guilty  of  DO  offense,  and  they  should  acquit  liim. 

3.  Another  complaint  is,  as  we  think,  also  justly  urged  to  tlie  cliarge  of  the 
court.  It  is  that  tlw  court  restricted  the  defendant's  right  of  self-defense  to 
a  combat  with,  and  appearances  of  danger  from  deceased  alone.  It  is  shown 
by  the  evidence  that  the  deceased  and  ^e  state's  wituess,  Yaughan,  were  to- 
gether interested  in  the  getting  of  the  cotton  seed  which  was  the  cause  of 
tlie  difficult  J.  Yaughan  is  directly  connected  with  deceased  in  the  matters 
and  circumstances  attendant  upon  the  transaction.  He  is  also  armed,  as  was 
the  deceased,  with  an  Iron  scoop,  azul  according  to  the  testimony  of  defend- 
ant's witness,  defendant,  during  the  conflict,  is  using  his  stick  to  "  ward  off 
ttoth  Wooldridge  and  Yaughan,"  and  when  the  former  has  been  felled  to  the 
ground,  defendant  turns  upon  Yau^an.  wlu)  has  his  scoop  raised  in  a  strik- 
ing position,  and  tells  him:  "If  you  do  not  drop  your  scoop  I  will  knock  you 
down. "  The  charge  of  the  court  was  excepted  to  because  it  did  not  set  forth 
clearly  the  doctrine  of  self-defense  as  applied  to  the  two  assailants,  Wooldridge 
and  Yaughan.  We  are  of  opinion  ttiat  the  exception  is  well  taken.  M<h 
laughiin  v.  8taU,  10  Tex.  App.  840;  Cartwright  v.  State,  16  Tex.  App.  474; 
Jonea  v.  State,  20  Tex.  App.  665. 

Because  the  charge  of  the  court  did  not  sufflciently  submit  to  the  jury  the 
law  of  the  case  In  the  puticulars  pointed  out,  12ie  judgment  is  reversed,  and 
the  cause  remanded. 


Spooneuorb  v.  State. 

(Court  of  AppecUe  of  Texas.   April  35,  1888.) 

1.  Ikdicthent  akd  Information— Debcbiftiox  ot  Pbbso:(— Idbu  Sovahs. 

"Hix  Nowels"  and  "Hioks  Nowells"  being 4dem  sonaiw,  Uie  ooort  ri^itty  wttb- 
holds  from  the  Jury,  in  a  trial  for  theft,  the  qaeation  of  whether  tlie  name  pnmd  Is 
the  name  iu  the  inalctmeat. 

9.  Labomht— What  CSonstitutes  Offvnsb — IxsTEUonoir. 

On  trial  for  theft  of  cattle,  where  it  Is  dear  that  the  defendant  took  the  animal 
with  the  ftaudntent  intentioa  of  ivproprlaUnfflt  to  his  own  use,  and  did  so  ^^ro- 
priate  it,  the  offense  Is  theft,  as  deftued  hyPaa.  Code  TCx.  wts.  TSA,  747;  aod  a 
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charga  In  relatioD  to  the  offense  defined  by  artltde  749,  of  wUlfttUr  taUng  pOMM*- 
sim,  diiTinK,  or  mooving  Uve-«tock  from  ita  acoustomod  range,  la  ^nperly  re- 
fosed. 

AppefU  from  district  court,  Hunt  count}*;  W.  C.  Jonbs,  Special  Judge. 

Conviction  of  John  Spoonemore  of  the  theft  of  one  bead  of  cattle.  The 
state  proved  by  Nowells  the  disapi^arance  of  a  yearling  from  ita  range,  the 
fact  that  defendaut  knew  the  vearling,  and  thatjt  was  afterwards  traced  to  the 
possession  of  one  Mllford,  who  claimed  to  have  bought  it  from  defendant. 
Witness  went  to  see  defendant  about  the  vearling,  but  did  not  Bod  him  at 
h<Hne.  Defendnnt's  father  then  paid  witness  for  the  yearling.  Milford  tes- 
tified ttiat  he  bought  the  Nowells  y^ltng  from  d^ndant,  who  claimed  to 
have  bought  it  from  one  Lindley.  Lindlej  testified  that  he  never  at  any  time 
aoid  the  Nowells  m  any  other  yearling  to  defendant. 

B.     Looneif,  for  appellant.  Astt,  AUt*       J>miaaon,  tac  the  State. 

WnjidOH,  J.  1.  "Hix  Kowels"  and  "Hicks  Nowells"  are  idem  tonana, 
and  the  ooart  did  oot  err  in  ita  charge  to  the  jury  in  disregarding  the  differ^ 
anee  in  the  nthognipli^  oC  the  name,  and  in  omitting  to  submit  to  the  jury 
for  their  determination  whether  m  not  the  name,  as  spelled  in  the  indictment 
was  the  same  as  that  proved  on  the  trial.  There  was  no  room  for  doubt  upon 
this  qneatiiHi,  and  the  eoort  might  well  aasnme  that  the  names  were  identical. 
If  there  had  been  any  doubt  as  to.  whether  the  names  were  idem  gonana,  it 
would  have  been  proper,  and  perhaps  essential,  to  have  submitted  the  ques- 
tion to  the  jury.   Heary  v.  Statt,  7  Tex.  App.  888. 

2.  It  is  objected  to  the  charge  of  the  court  that  it  omits  to  instruct  the  jury 
in  relation  to  the  offense  defined  by  article  74d  of  the  Penal  Code;  that  is,  the 
offense  of  willfully  taking  into  possession,  driving,  using,  or  r«noving  llv^ 
stock  fnm  Its  accustomed  range,  etc.  In  our  opinion,  the  evidenoe  did  not 
demand  such  a  i^iarge,  and  the  court  veiy  properly  declined  to  give  it.  It  is 
'dear  frtHU  the  evidence  that  the  defendant  totrft  the  animal  wWh  the  fraudu- 
j^nt  intention  of  appropriating  it  to  his  own  use,  and  that  he  did  so  appro- 
priate it.  Such  being  Uie  case,  be  was  guilty  ^  the  theft  defined  by  articles 
724  and  747  of  the  Pmal  Code,  and  not  of  the  offense  defined  by  veiA.  article 
749. 

S.  We  think  the  evld«ioe  supports  the  conviction.  As  to  the  identity  of 
the  animal  lost  Nowells  with  that  sold  by  defendant  to  Milford,  the  evi- 
dence is  BufflcienUy  certain  and  con^usive.  The  motion  fw  rdiearing  is  re- 
fused.  Motion  OTerruIed. 


.  Short  e.  State. 

{Couirt  of  Appeals  of  Texas.   May  3, 1888.) 

•Cabktino  Weapons— CoNvtcnos  roR--So?ricrBiicT  of  Evidbncb. 

Id  Texas,  one  cannot  be  convicted  of  unlawfitUr  canrinK  a  pistol,  where  it  sp- 
peara  that  the  pistol  was  found  on  his  person  when  at  bis  plaoe  of  bnaineas  -,  that 
ne  had  receivea  anonymotu  letters  threatening  an  attack  upon  his  person ;  and  that 
the  arrest  of  tiie  person  threatening  the  attack  was  at  the  time  impoaslble. 

Appeal  from  Tarrant  county  court;  Sau  Fukman,  Judge. 
Byron  Q.  Johnaon  and  iV.  A.  Stedman,  for  appellant.   Aaat.  AUy,  Qm. 
.DavidaoTtf  tor  the  State. 

White,  P.  J.  l^ls  appeal  Is  from  a  conviction  for  unlawfully  carrying  a 
pistol.  It  la  shown  by  the  evidence  that  defendant  had  the  pistol  in  the 
White  Elephant  saloon  on  December  12th.  D^endant  proved  by  his  witness 
Ward — and  there  was  no  evidence  to  contradict  the  testimony— that  on  said 
December  12tfa  the  defendant  owned  an  interest  in  the  White  Elephant  saloon, 
having  paid  the  witness,  who  was  the  principal  proprietor,  •1,000  for  said  In-. 
tervBt;  Uiat  he  had  a  desk  In  the  olBce  of  siUd  suoim,  where  he  did  lUa  con»> 
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spoadenoe,  and  «  dnmr  in  the  safe  in  the  <^oe,  la  which  be  kept  his  p^en 
and  other  TaluablnB;  and  that  he  spent  three-fonrtha  of  his  time  at  said 
saloon.  Defendant  was  a  silent  partner  in  the  concern.  It  was  also  abun- 
dantly proved  that  defendant  bad,  prior  to  December  12th*  received  several 
anonymoos  letters  threatenlag  bis  life.  These  letters  were  fully  proved  up 
by  witnessee,  and  were  read  in  evidence;  and  it  was  shown  that  defendant 
had  endeavored  to  procure,  and  perbam  did  procure,  the  aid  of  a  detecti  ve  ftnd 
deputy-sheriff  to  asstat  Idm  In  terming  wA  tbe  aathon  of  tbe  Mtora,  and 
without  avail. 

From  the  facts  as  developed  in  this  record,  we  are  of  opinion  that,  at  the 
time  the  defendant  was  found  with  tiie  pistol  on  hia  person,  he  was  at  bis 
place  of  business;  and.  furtbermoFc,  that  at  said  time  he  had  reaaonid>Ie 
ground  for  fearing  an  unlawful  attach  upon  bis  person,  aad  that  the  danger 
was  imminent  and  threatening,  and  of  a  character  such  as  did  not  admit  <A 
the  arrest,  upon  legal  process,  of  the  par^  about  to  make  such  attack.  In 
Young's  Case»  42  Tex.  462,  It  is  said:  "The  statute  does  not  prescribe  ttiat 
the  party  from  whom  an  attack  is  feared,  must  be  actually  present  before 
preparation  is  made  for  selfMlefense.  It  Is  easy  to  Imi^ine  cirounistaaces 
under  which  the  danger  might  be  most  imminent,  though  the  person  from 
whom  it  was  threatened  was  not  immediately  present."  We  are  of  opinion 
that  tbe  verdict  and  judgment  are  against  the  evidence.  The  Judgment  la 
therefore  Feversed,  and  uie  cause  remanded. 


Bryan  v.  Hanbick. 
(Supreme  Court  of  Texat.  April  30, 1888.) 
LurotOBD  MXn  Tsnaht—Dsnlu.  or  Ljlndlobd'i  Titlb— Excxpiioit  to  Ruu— Fixsb 

RsFaBBBXTATIONS. 

In  an  action  to  recover  posaesslos  of  land,  defendant  answered  that  a  third  per- 
■on,  relying  on  plaintifTt  representaUonc  that  he  was  the  sole  hair  of  the  owner, 
went  into  possession  of  the  land  under  a  contract  of  purchase  from  the  pLaintift; 
that  defendant  had  snooeeded  to  this  contract  under  like  repreaentationB  made  by 
plaintiff  to  him;  that  in  fact  plaintiff  was  one  of  several  hctt,  and  only  tite  owner 
of  an  undivided  one-third  interest.  Held,  that  defendant  was  not  estt^ped  from 
denying  plaintiffs  title,  and  It  was  error  to  sfaciks  out  the  answer.^ 

Appeal  from  district  court.  Falls  county. 

Action  by  E.  G.  Hanrick  against  S.  B.  Bryan  to  recover  possession  of  land. 
Defendant  answered  to  tbe  effect  that  one  Sandifer,  raying  upon  plaiutifTa 
representations  that  he  was  the  sole  heir  of  the  owner  of  the  land,  took  pos- 
session under  plaintiff,  during  negotiations  for  a  purchase;  that  defendant 
succeeded  to  Sandifer's  contiaot,  under  like  representations  made  by  plalntifT 
to  him ;  that  in  fact  plaintiff  was  only  one  of  several  heirs,  and  owned  only 
an  undivided  one-third  intereat.  On  acepUons  to  tbe  answer  It  was  stricken 
out,  and  defendant  appeals. 

Brady  dk  Kingt  Cor  appellant,  ffoodriah  A  Clttrkton^  tm  ai^lee. 

Gaines,  J.  This  case  la  very  like  that  of  ffammen  t.  Sanrlekt  7  S.  W. 
Bep.  345,  (decided  at  the  last  Tylia  twm,)  In  which  the  opinion  delivered  1^ 
the  commissioners  <rf  appeals  was  adopted  by  this  court.  Tbe  app^ee 
brought  this  suit  to  recover  of  appellant  two  tracts  of  land.  He  all^^  he 
had  leased  one  of  the  tracts  to  one  Sandifer,  and  that  the  lease  had  ffiplred; 
Uut  he  had  put  Sandlfer  Id  posaeealon  of  this  otiier  during  a  negoti^ioa  fOr  « 
sale,  wfaiofa  was  not  consummated,  and  that  defendant  bad  purabaied  Sandi- 

■As  to  when  a  tenant  is  estopped  from  denying  the  Utle  of  hia  landlord,  see  Udell  v. 
Peak,  (TexJ  7  8.  W.  Bep.  786,  and  note ;  Davis  v.  Canal  Co.,  (S.  Y.)  15  N.  E.  Rep.  878, 
and  note;  Scbool-Dist.  v.  Seminaiy,  (Fa.)  12  Atl.  Rep.  8B7.  and  note;  Tllyoa  v.  Bey- 
(N.  Y.)  16  N.  E.  Bep.  684,  and  note;  Hammm  v.  Hanride,  (In.)  7  &  W. 
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fer*8  right,  and  gone  Into  poasesBlon  nnder  such  purchase,  aud  had  refused  to- 
yield  up  bis  possessloa  to  plaintiff  upon  demand.  The  answer  in  this  case 
sets  up  sabstantially  the  same  defense  as  that  in  the  Hammen  Ca»«,  to  which 
this  court  held  that  an  exception  was  Impropo-ly  snstaiiied.  In  the  latter,  the 
defendant's  vendorsi  as  the  answer  all^fed,  were  in  posaeasion  of  the  land 
when  E.  O.  Hanri<^  contracted  to  sell  it  to  htm.  The  answer  in  the  preseat' 
suit  contains  no  such  allegation,  but  we  think  this  makes  no  substantial  dif- 
ference as  to  the  law  applicable  to  the  two  cases.  Upon  ttie  principles  laid 
down  in  ffammen  v.  Hanriek,  supra,  we  hold  tint  the  oonrt  erred  in  sus- 
taining the  exceptions  to  appellant's  spet^l  answer,  and  that  ftnr  this  emff  the- 
judgment  must  be  reversed,  and  the  cause  remanded. 


SmifOKs  Habdwakb  Co.  «t  al.  v.  KAuniAH  at  «l. 
(Supreme  Court  of  Textu.  April  M,  1888.) 
1.  AMiamtaRT  Fm  Bikbut  of  Cbbditobs— Aotnnr  to  8st  Asms— Zsmr  o»  Cteur- 

TOB. 

In  sn  order  to  arold  m  trawiar  or  preference  on  the  ground  that  It  la  made  "to 
ooptemplatioD  of  tbs  Msignment, "  etc.,  under  seotton  9  at  the  Texas  assignment 
act,  (Sajlaa,  OMl  St.  art.  05,)  the  transfer  must  have  been  executed,  or  the  pref- 
ereaoe  given,  with  the  Intent  then  fonned  to  make  the  asfli^ment,  and  It  ia  not 
sufBcieBt  that  the  aulgnor  at  the  Ume  had  the  aasignment  under  oonaldaration. 
%.  Sua— PcBOHASBBS  nu»f  Asuairo«— Wbo  ABB—MonMAaBaa. 

The  word  "parohaMr, "  in  aeottou  0  of  the  Texas  asaignment  aei,  providing  that 
"if  It  shall  appear  *  •  •  Uut  the  puichaaer  of  any  such  property  bought  t^ 
same  of  the  awsignor  in  good  faith, "  eta,  Includes  mortgagees  for  value, 
■t.  Sakb— AcnoK  BT  Absioku  to  8bt  Aside  Mobtoaos  jjs  FuuninxiiT— FnronTaa 

or  THE  COTJBT. 

In  an  action  l^an  asaignee  for  the  benefit  of  creditors  to  set  a^e  a  mortgage- 
nade  by  the  assignors  shortly  before  the  assignment,  the  court,  on  the  issue  of 
fraud,  found  Uiat  the  notes  for  which  the  mortgage  was  given  wore  for  a  valid  In- 
debteoness:  that  the  value  of  the  land  mortguad  was  not  muoh  In  exoess  of  the 
debt;  that  It  did  not  mear  that  the  excess,  Ifaiiy,  after  pwipg  thedeArt,  waa  to 
bereaerred;  and  that  the  niortgagees  acted  in  good  fidth.  fwl^tliat the  findings 
upon  the  issue  of  fraud  were  full  and  sufBclent 
^  SjlMb— AonoN  BT  AssiGinBto  Sit  Asou  UoBTSAen— Brnnxoa— Valdx  ow  Hobt- 
uoED  Pbxmibbs. 

A  iritnees  waa  pemiitted  to  testU^,  In  regard  to  the  value  of  the  lauds  oovered  by 
tlie  mortgages,  tut  one  of  ttie  tracts  was,  at  the  time  of  their  execution,  Involved 
In  Utigauon,  and  had  slnoe  been  lost  to  the  assignors ;  that  this  tract  waa  worth 
913,000;  and  tha^  wtien  the  mortgages  were  executed,  the  title  was  regarded  as 
godd.  jQieU,  that  Ita  admission  oonld  not  prejudioe  tiie  plalntUEa,  aa,  wheUier  Uie 
enMSS  wen  greater  or  less,  th^  would  bo  auttUed  to  It 
K.  Sun— B»H!fs  or  Uobnubbs  ov  AssiainD  FaonDWi-^AdCBnAHOB  cm  DmnBiro 
moM  AniaNBB. 

Where  cert^  creditors  of  one  who  had  made  an  assignment  for  the  benefit  of 
oreditCTs  had  taiken  a  mortgage  to  secure  notes  which  thcQT  held  against  him,  held, 
that  the  fad  that  they  presented  to  the  assignee  a  daim  for  a  balance  due  on  an 
open  account,  and  reoared  a  dividend,  did  not  oonatUnto  a  ralinqniahment  or  dia- 
ooatge  of  thdr  aeourity  for  the  notes. 
&  Bun— AcmoH  bt  Assiokbb  to  Sit  Asmi  Mohtqaqb— Fabtibs. 

Certain  creditors  of  one  who  had  made  an  assignment  for  the  benefit  of  creditors 
brought  an  action  in  tiie  name  of  the  assignee,  who  had  refused  to  bring  It,  to  set 
aside  certain  mortgages  executed  by  the  assignor.  SubseooenUy  the  assignee  was 
xomored,  and  another  i^ipointed,  who  intervened  In  the  suit  aa  a  par^nlaintig,  uid 
adopted  the  aUegattons  £ad  joined  in  the  prayer  of  the  creditors'  petition.  There- 
upon the  oonrt  msmlssed  the  creditors  fnnn  the  ease,  and  allowoa  It  to  proeeed  In 
the  name  of  the  substttotad  assignee.  Held,  that  as  the  asiignee  was  authorised 
by  statute  to  prosecute  the  suit,  and  to  r^raent  the  Interest  of  the  oreditota,  the 
oourt  did  not  err  in  dismissing  as  to  them. 
7.  Wnmns— FaiviLBQBn  ComnmiOATKm— What  abb— Awobkbt  avd  Cubnt. 

8.,  an  attorney,  testified  that  in  ooudncting  the  negotiations  for  the  mortgages 
firom  the  assignors  to  the  defendante,  the  subject  of  an  assignment  was  never  raised 
between  the  parties  until  he  told  the  assignors  that  they  oould  make  an  assignment ; 
that  this  was  several  days  after  the  mortgages  were  executed,  and  after  the  assign- 
ors bad  teiled  to  oome  to  an  agreement  with,  their  credttors;  that  In  ^  thetrans- 
aetiona  he  waa  acting  aa  oonnad  fbr  the  mortgageea,  and  did,  notrewoseottbaaa- 
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ricoon,  •Ittaougli  tw  satMequenUy  drew  Uia  deed  of  aM^nment.  Held,  that  the 
evidence  was  proper,  aa  there  was  nothing  to  show  that  ne  was  aoUng  as  oounael 
for  the  assignors  at  toe  tdibeJ 

Appeal  from  duitriet  court,  Milam  county. 

X.  L.  Antony  and  A.  0.  WUeoxt  for  appeUants.   RobU  €f.  Street,  for  appel- 

Qaines,  J,  The  Siramons  Hardware  Company  and  other  creditors  accept- 
ing under  a  statutory  assignment  made  by  Thotnaa  F.  Hudson  A  Son  brought 
this  suit  in  the  name  of  the  assignee,  C.  E.  Wynne,  who  bad  refused  to  bring 
it,  against  Kaufman  &  .Bunge  and  others,  to  set  aside  certain  deeds  of  trusts 
ail(^ed  to  have  been  executed  by  the  assignors  in  contemplation  of  the  assign- 
ment. The  assignee,  Wynne,  having  been  removed,  and  John  B.  Wolf  ap- 
pointed in  his- stead,  the  latter  intervened  In  the  salt  as  a  party  plaintiff,  and 
adopted  the  allegations  and  joined  in  the  prayer  of  the  plaintiff's  petition. 
The  court  thereupon  dismissed  the  credltora  from  the  case,  and  allowed  it  to 
proceed  in  the  name  of  the  substitute  assignee,  to  which  the  creditors  excepted. 
Upon  the  trial  the  court  gave  judgment  fur  the  defendants,  and  the  assignee 
and  creditors  have  appealed.  The  appealing  creditors  assign  as  error  the  ac- 
tion of  the  court  in  dismissing  them  from  the  case.  It  seems  to  have  been 
int«oded  by  the  statute  that  suits  brought  to  set  aside  conveyances  and  prefer- 
ences in  fraud  of  its  provisions  should  always  be  brought  in  the  name  of  the 
assignee,  and  that,  in  the  event  he  refused,  the  creditors  surely  had  the  right, 
by  indemnifying  him  against  the  payment  of  the  costs,  to  use  his  name  in 
prosecuting  the  action  without  becoming  parties  themselves.  Assignment 
Act,  §  9;  Sayles,  Civil  St.  art.  65.  But  whether  its  purpose  was  to  preclude 
the  creditors  from  joining  tn  the  action  in  any  case  we  need  not  decide.  In 
this  case  the  petition  for  intervention  Qled  by  the  second  assignee  is  signed  by 
the  same  attorneys  who  represented  the  creditors,  and,  by  adopting  the  allega- 
tions and  prayer  of  their  {mtition,  presented  to  the  court  for  adjudication  pre- 
cisely the  same  case.  From  this  it  appears  that  Wolf  and  the  creditors  were 
making  common  cause,  that  there  was  no  conflict  of  interest  between  them, 
and  that  they  did  not  differ  either  as  to  the  ground  of  action  or  the  mode  oi. 
procedure.  Certainly,  the  assignee  was  authorized  by  ttw  statute  to  prosecute 
the  suit,  and  to  represent  the  interest  of  the  creditors,  and  a  judgment  for  or 
against  him  was  equally  conclusiTe  as  if  they  had  also  been  before  the  court. 
It  is  not  shown  that  the  creditors  have  been  injured,  or  could  have  been  prej- 
udiced by  the  action  of  the  court,  and  benoe  their  dtsmtusal  is  no  ground  tm 
the  reversal  of  the  judnnent.  How  eoold  tiiese  remaning  as  putiea  to  ttie 
record  by  name  have  affected  the  result  of  the  suit? 

The  cause  was  submitted  to  the  court  without  a  jtuy,  and  a  judgment  was 
rendered  for  the  defendants.  The  judge  filed  his  oonclnsions  of  fact  and  law, 
and  we  here  oi^y  so  much  of  his  flndiuffl  as  we  think  neeessary  for  the  pur- 
poses of  this  opinion.  Conduaions  uf  Faet.  "(1)  On  Urn  4th  and  10th  of 
January,  1881,  ThoB.  F.  Hudson,  one  of  the  Arm  of  merchants  composed  of 
Thos.  F.  Hudson  and  John  A.  Hudson,  executed  the  two  deeds  of  trust  de- 
scribed In  platntifb'  petition,  to  secure  defendants'  note  of  (26.000.00,  exe- 
cuted on  the  4th  day  of  January,  1881,  hy  Thos.  F.  Hudson  A  Son  to  Kaufman 
&  Bunge;  said  deeds  of  trn^  embracing  the  lands  described  in  plaintiffs* 
peUtion.  The  $25,000.00  was  a  valid  debt.  (2)  On  the  22d  d^y  of  January, 
1881,  Thos.  F.  Hudson  A  Son,  as  partaers  and  as  IndlTldiials,  made  astatutoiy 

>As  to  what  com  muD  Ications  to  an  attorney  are  privileged,  see  Haoufaoturing  Co.  v. 
Frawler,  (Wis.)  83  N.W.  Rap. 788,  and  note;  App^  of  Goodwin  Co.,  (Pa.)  12  AU.  Rep. 
736;  OrmanT.Btate,  (Tex.}6  8.W.Rep.&44;  Brovm  v.  Matthews,  4  8.  £.  Rep.  13; 
Urant  v.  Hcghes,  (N.  C.)  3  S.  E.  Bep.  sa»i  Tarn  v.  Carr,  (Kan.)  14  Pao.  B^.  430;  Cald- 
well V.  Davis,  (Colo.)  15  Pao.  Rra.  WB:  HorriST.  C^in,  (La.)  1  Booth.  Bep.  iU7:  Bruoe 
T.  Osgood,  (Ind.)  14  N.  E.  Bep.  (Wk 
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assignment  for  the  benefit  ot  accepting;  crediton.  *  *  *  (6)  The  value 
of  tlie  lands  embraced  in  the  deeds  of  trust  was,  at  the  time  of  the  execution 
of  the  deeds  of  trust,  •34,000. — 99,000  in  excess  of  the  debt  secured;  but  I 
do  not  find  that  Uie  value  of  the  lands  was,  agi^nst  all  contingencies,  more 
than  enough  to  secure  the  debt.  The  valuation  put  upon  the  land  above  is 
what  witnesses  state  the  land  to  be  worth,  and  I  so  find.  What  the  land 
would  have  sold  for  at  public  vendue,  if  sold  in  parcels  In  the  counties  where 
it  was  situated,  the  evidence  does  not  show.  It  does  not  appear  that,  if  there 
should  be  an  excess,  it  was  to  be  reserved  for  Hndson  &  Son  al  this  time. 
(7)  At  the  time  tbe  deeds  of  trust  were  executed,  Thos.  F.  Hudson  &  Son 
were  in  debt  to  ottier  persons  in  large  amounts,  and  their  liubilitiee  were 
mnch  greater  than  their  assets.  Tbey  were  in  failing  oircumstancee,  and 
j^nfman  &  Bnnge  bad  snfficient  knowledge  of  their  affairs  to  put  a  man  of 
(Hdinarj  prudence  upon  inquiry  as  to  their  failing  condition.  Tbe  deeds  of 
trust  were  executed  by  Thos.  F.  Hudson  in  good  faith  to  secure  Kaufman  & 
Bunge  in  their  debt  for  925,000.00.  and  it  was  his  intention  to  prefer  Kauf> 
man  &  Bunge  to  other  creditors  by  giving  them  the  security.  Tbos.  F.  Hud- 
son, at  tbe  time  of  the  execution  of  the  trust  deeds,  expected  to  be  able  to  settle 
with  oreditors  by  compromise,  and  he  expected  Kaufman  &  Bunge  to  help 
him  to  do  this;  but.  upoa  failure  to  make  setdemeut  with  other  creditors  by 
compromise,  he  intended  to  make  an  assignment  under  the  assignment  lawof 
this  state,  both  as  an  individual  and  as  a  firm.  At  the  time  the  trust  deeds 
were  executed,  it  was  tbe  intention  of  Tlios.  F.  Hudson  to  assign  upon  the 
contingency  stated;  that  is,  upon  failure  to  settle  with  creditors.  It  was  not 
until  after  lie  failed  to  settle  with  creditors,  on  the  22d  day  of  January,  1881, 
that  Hudson  fully  determined  to  assign.  The  contingency  happened,  and  he 
assigned,  aod  so  did  the  firm.  I  do  not  find  that  Kaufman  &  Bunge  knew  of 
Uie  design  of  Thos.  F.  Hudson  &  Son,  or  either  of  them,  to  assign  upon  the 
contingency  stated,  at  tbe  time  of  the  execution  of  the  deeds  of  trust;  and  I 
do  nut  find  that  tliey  had  reason  to  believe  it.  Kaufman  &  Bunge  were  act- 
ing in  good  faith  to  secure  their  debt."  It  is  assigned  ttiat  the  court  erred  in 
its  conclusions  of  law  founded  upon  its  findings  of  fact,  and  in  giving  judg- 
ment for  the  defendant;  and  it  is  submitted  that  tbe  deeds  of  trust  wereexfr 
cuted  by  Hudson  &  Son  In  contemplation  of  the  assignment,  within  the  mean- 
ing of  the  assignment  law,  and  that,  Kaufman  &  Bunge  being  mere  creditors, 
the  conveyances  were  inoperative  under  the  act,  althongh  they  may  have  liad 
no  notice.  So  much  of  the  statute  in  qnestion  as  relates  to  these  qnestiona 
reads  as  follows:  "Sec.  9,  (1.)  All  property  conveyed  or  transferred  by  the 
assignor  previous  to  uid  in  contemplation  of  tbe  assignment,  with  the  intent 
or  design  to  defeat,  delay,  or  defraud  creditors,  or  to  give  preference  to  one 
creditor  over  another,  shall  pass  to  tbe  assignee  by  the  assignment,  nofewitb- 
Btanding  such  transfer;  •  •  *  but  if  it  shall  f^ipear,  in  such  actloQ,  that 
tbe  purchaser  of  any  soeh  property  bought  the  same  of  the  assignor  in  good 
faith  and  for  a  valuable  consideration,  lud  without  any  reason  to  believe  thab 
the  debtor  was  conveying  or  transferring  the  same  with  the  intent  or  design 
aftnesaid.  saeh  pnrohasw  shall  be  held  to  have  aoqulred,  as  against  the  a»- 
rignee  and  ozedttcHTS  aforesaid,  a  good  and  valid  title  to  such  property." 

Does  this  secUon  apply  only  to  conveyances  and  preferences  made  after  a 
fixed  intenUon  has  been  formed  to  make  an  assignment,  or  do  they  apply  also 
to  audi  as  are  made  or  given  alter  an  intention  has  been  formed  to  assign  in 
the  event  of  13ie  biqtpenlng  frfsome  eontingency?  Wa  find  no  similar  pro* 
Tislon  in  the  assignment  laws  of  uqr  of  the  states,  and  benoe  have  found  no 
deeisloD  beaii^  very  dlreatly  upon  the  point.  The  words  "in  contamplatioa 
of  bankmpti^*'  i^pear  in  the  bankrupt  laws  of  tlie  United  States^  ^1  the 
'wrada  "in  contemplation  of  insolvenqy"  are  found  in  the  Insolvent  arts  of 
some  of  tbe  states.  The  phrase  "in  contemitlation  of  bankruptcy"  is  also  used 
in  the  statutes  of  England,  and  has  been  the  subjeot  ot  frequent  adjudication 
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in  the  ooartfl  of  that  oountiy.  The  older  deoiaions  there  hold  that  if  a  debtor 
^ves  a  preference,  knowing  that  he  is  insolvent,  be  mast  be  held  to  have  con- 
templated bankruptcy,  which  is  the  probable  result.  Poland  w.€Hyn,2J>owl. 
&  K.  310;  Ptaiing  v.  Tucker,  4  Barn.  &  Aid.  382.  But  the  later  decisions 
in  the  courts  of  Westminster  Hall  have  established  a  more  restricted  oonstrut^ 
tion,  and  it  is  now  settled  that,  to  set  aside  a  transfer  on  the  ground  that  it 
was  made  in  contempliUion  of  bankruptcy,  it  must  be  shown  that  it  was  made 
with  intent  to  defeat  the  operation  of  the  bankrupt  act.  Morgan  t.  Bruadnttt 
&  Bom.  &  Adol.2ti9;  Fidgeon  t.  fi!Aarp«.  5  Taunt.  515.  The  doctrine  of  theae 
1  ater  cases  has  been  adopted  by  courts  of  the  highest  autborify  in  this  oonntry, 
and  we  think  the  meaning  of  the  words  may  be  deemed  settled  in  aooordauoe 
with  tliat  construction.  Jonas  v.  BouHand,  8  Mete.  377;  BuckingJum  v.  }to- 
Zean,  13  How.  150;  In  re  Craft,  6  Blatchf.  177.  We  may  therefore  conduda 
that,  in  order  to  avoid  a  transfer  or  preference  on  the  ground  that  ft  is  made 
4>r  given  in  contravention  of  the  provisions  of  section  9  (tf  the  assignment  law, 
the  transfer  must  have  been-  executed,  or  the  preference  given,  with  the  In- 
tent, then  formed,  to  make  the  assignment,  and  that  it  will  not  be  suflcient 
that  the  assignor,  at  the  time,  had  the  ass^meot  under  consideration.  But 
this  does  not  relieve  us  vA.  our  difficulty.  Here  the  intent  to  assign  was  formed 
when  the  mw^ages  were  executed,  but  it  was  oontingent  upon  Hudson  & 
Son's  inability  to  compromise  with  their  creditors.  We  liave  found  no  caoe 
like  this,  and  doubt  if  there  be  one  In  the  books.  Is  a  mortgage  exeeoted 
parties  who  subsequently  assign,  after  they  have  determined  to  make  an  aa- 
Aignment,  contingent,  however,  upon  the  event  of  anoUier  transaction,  a  trans- 
fer or  preference  in  contemplation  of  the  assignment,  within  the  manning  of 
iJie  statute?  Such  is  the  question,  but  we  do  not  think  it  necessary  to  decide 
It.  Should  it  be  answered  in  the  affirmative,  still  we  think  the  mortgages  in 
this  case  protected,  under  the  finding  of  the  court  that  they  had  no  notice  tliat 
the  deeds  of  trust  were  executed  in  contemplation  of  the  assignment.  The 
language  of  the  last  provision  in  section  9  of  the  assignment  statute  is  peculiar: 
**But  if  it  shall  appear,  in  such  action,  that  the  purchaser  of  any  such  property 
Imught  the  same  of  the  aa^gnor  in  good  faith,"  etc.  If  we  are  to  take  the 
word  "purchaser"  in  its  technical  sense,  and  in  the  sense  in  which  it  is  used 
in  the  statute  of  registration  and  statute  of  frauds.  It  would  clearly  compre- 
hend tiie  mortgagees  in  this  case.  Salbert  v.  MbCuiloch,  8  Mete.  (Ky.)  466; 
WethrUVs  Appeal,  3  Grant,  Gaa.  281;  Zanoatter  v.  Dolan^  1  Bawle,  281 ; 
porter  v.  Qreem,  4  Iowa,  571;  Seewra  v.  Dekuhmutt,  11  Iowa,  174.  But  the 
word  "bought"  is  not  a  technical  term,  and  has  a  fat  more  restricted  mean- 
ing. If  the  signification  <^  "purchaser"  is  to  be  controlled  bythe  latter texm, 
Uien  a  mortgagee  is  not  included.  One  who  has  taken  a  mortgage  upon  prop- 
■erty,  though  he  may  be  a  purchaser,  cannot  be  said  to  have  "bought, "  aoccnd- 
Ing  to  the  literal  meaning  of  that  word.  What,  tiaa.  Is  tiie  construction  of 
tin  language?  Did  ttie  legislature  mean  to  exoept  only  such  persons  as  had 
bought  property  of  the  aaagaxt  paring  value  and  wiuiout  notice?  Or  did 
tb^  uae  the  word  "bought"  aa  the  equivalent  at  '^puichasw"  in  U*  enlaiged 
legal  senaeP  We  think  the  latter  the  better  oonatruction.  We  take  it  that  the 
eqoity  of  a  pnnfliaser  who  has  boaght  and  paid  tt«  property  absolutely,  with- 
«ntziDtloB(^  an  intant  to  a8Blgn,la  no  higher  than  that  <tf  a  mortgagee,  wltti- 
-oat  snch  knowledge,  who  liaa  parted  with  hia  mon^,  taking  merely  a  lien 
npon  the  pruuarty to  MonreitsrqMyment.  TbeleglBbiiaMdldnot,  wethink, 
Intend  to  ma^  a  difltlnetim  in  caMS  in  wliieh  the  equities  are  tiw  tame.  It 
la  not  to  be  ^eanmed  that  tt  designed  to  make  a  law  manifestly  ineqidtable 
■andnnjnat.  We  are  of  opinion,  tliwafoie,  that  the  mortgageps,  as  well  aa  the 
pnrchawraof  the  abetflnte  title,  were  Intoided  to  be  pnrteiked  by  the  provision 
under  consideration.  Kanfman  A  Bunge.  as  a  consideration  for  the  deeds  at 
trust,  not  only  extended  the  debt,  but  also  released  a  fcmner  mortgage.  Hav- 
ing antrendved  a  prevlmiB  aeeorlty,  they  are  purcbasBn  fw  a  viiuiride  cm^ 
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tfdeniUfm,  and  clearly  within  the  equitj  of  the  atatnte.  Bee  OMea  oU»d  in 
ataman  t.  Bank,  6  S.  W.  B^.  823l 

Bat  it  is  also  submitted  tliat  the  deeds  of  trnst  in  qnestion  were  made  to 
binder,  delay,  uid  defraud  other  creditors,  and  tliat  this  omolosion  is  Infer- 
able fnnn  the  findiags  of  the  court.  ISuoh,  however,  is  not  our  oonatrueUon 
of  the  condusions  of  fact.  On  the  oontracy,  we  Uiink  thcQr  expressly  negaUve 
snch  intent. 

The  aj^lants  farther  complain,  in  thdr  second  assignment  of  error,  that 
the  coart  did  not  ffistinctly  And  the  issne  of  fraud.  The  court  mpedflcally  finds 
that  the  notes  secured  were  for  a  valid  indebtedness!  that  the  value  of  the 
lands  mortgaged  was  not  more  ttian  fully  to  secure  the  debt;  that  the  mort- 
gagors executed  the  deed  in  trost  in  good  faith  to  secure  ^ufhura  ft  Bnnge, 
and  with  the  intentioii  merely  lo  prefer  them  By  the  security;  that  it  did  not 
appear  tliat  the  axcess,  if  any,  after  paying  the  debts,  was  to  be  reserved  to 
Hudson  ft  Son;  and  that  Kaufman  ft  Bunge  were  acting  In  good  fiiith  to  se- 
•cure  their  debt..  We  think  this  stat^ooent  clearly  shows  that,  in  the  qrfnlon 
■of  the  court,  no  fraud  was  proved,  and  that  the  flndlnga  uptHt  the  Issue  of 
iiand  are  full  and  sufficient.  The  necessary  effect  of  tbe  preferenoe  was  to 
hinder  and  delay  other  creditors;  but  it  is  settled  tn  this  court  that,  so  far  as 
the  statute  of  frauds  is  concerned,  this  is  legitimate,  and  not  fraudulent.  The 
equity  of  redemption  in  the  mortgaged  property  being  subject  to  levy  and  ssle 
at  thti  suit  of  other  creditors,  the  excess,  after  paying  ttie  secured  debts,  was 
not  placed  beyond  their  reach. 

Wtiat  we  have  already  said  we  think  snCBoient  to  dispose  of  so  much  the 
third  assignment  of  error  as  calls  in  question  the  sufficieD<7  of  the  judge's 
findings.  By  tfaat  assignment  it  is  also  complained  that  the  conclusions  of 
fact  are  "against  the  great  preponderance  of  evidence,  if,  Indeed,  they  be  not 
wholly  without  evidence  to  support  them.  **  The  evidence  was  directly  conflict- 
iug  as  to  the  question  whether  Kaufman  ft  Bunge  bad  knowledge  of  Hudson 
ft  i»on'a  Intention  to  make  an  assignment  at  the  time  the  deeds  in  t^'ost  were 
executed.  Thomas  F.  Hudson  swore  positively  that  he  stated  In  Bunge's 
presence  that  he  intended  to  assign.  This,  Bunge  as  positively  denied,  and 
denied,  also,  all  knowledge  of  that  intention.  Both  witnesses  were  subjected 
to  long  and  rigid  cross-examinations.  The  issue  depended  mainly  upon  which 
of  them  was  to  be  i>elieved.  The  court  below,  in  the  light  of  tbe  whole  evi- 
dence, having  found  in  favor  of  appellees,  we  have  /onnd  nothing  in  the  rec- 
ord to  justify  us  in  disturbing  Its  conclu^on.  It  is  entitled  to  the  same  weight 
as  the  verdict  of  a  jury. 

We  are  of  the  opinion  that  the  court  did  not  err  in  admitting  the  testimony 
of  K.  G.  Street,  Esq.,  to  the  effect  that,  in  conducting  l^e  negotiations  for  the 
deeds  of  trust  from  Hudson  ft  Son  to  secure  Kaufman  ft  Bunge,  the  subject 
of  an  assiffnment  by  Hudson  was  never  mentioned,  and  that  the  matter  was 
never  raised  between  the  parties  until  he  told  Thomas  F.  Hudson  that  be  could 
make  an  assignment.  This  was  after  Hudson  had  failed  to  come  to  an  agree- 
ment with  his  creditors,  and  several  days  after  the  deeds  In  trust  had  been  ex- 
ecuted. Mr.  Street  testified  that,  in  all  the  transactions,  he  was  the  counsel 
for  Kaufman  ft  Bunge,  and  did  not  represent  Hudson  &  Son;  and  that,  al- 
though he  subsequently  drew  the  assignment,  he  did  it  at  the  instance  of  Kauf- 
man ft  Bunge.  It  may  be  a  serious  question  whether  or  not,  after  tlie  wit- 
ness undertook  to  prepare  the  deed  of  assignment,  be  should  be  considered  as 
of  counsel  for  the  assignor.  But  we  see  nothing  in  his  testimony  to  establish 
that  rdatlon  until  after  the  conversation  about  which  he  was  permitted  to  tes- 

^'^^irlng  tbe  pn^ress  of  the  trial.  Judge  Hclver,  a  witness  for  appellees, 
testifled  as  to  the  value  of  the  lands  included  in  the  mortgage;  and  it  was  ob- 
jected that  his  testimony  was  incompetent,  and  that  he  was  permitted  to  give 
Ua  iffuaon  npon  facta  not  stated,  and  that  It  was  impn^r  for  him  to  show 
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(be  result  of  litigation  by  parol.  The  witness  stated  that  one  of  the  tracts  ot 
land  embraced  in  the  deed  of  trust  was,  at  the  time  of  their  execution,  in- 
volved in  litigation,  and  had  since  been  lost  to  Hudson  &  Son.  He  valued  this 
tract  at  912,^)0.  and  teetitied  that,  when  the  deeds  in  trust  were  executed,  the 
title  was  r^^rded  as  good.  We  do  not  think  that  the  admission  of  this  evi* 
dence  has  operaJad  to  the  prejudice  of  the  appellants  on  the  trial.  Without 
It  the  result  should  have  been  the  same.  If  Kaufman  &  Runge,  instead  of 
merely  taking  security  for  their  debt,  had  received  an  absolute  title  to  the  prop- 
erty in  satisfaction  of  their  claims,  then  the  question  of  value  would  have 
been  material.  Knowing  iheir  debtoi-s  were  insolvent,  they  could,  in  the  Jat^ 
ter  case,  have  received  only  property  reasonably  sufficient  in  value  to  cover 
their  indebtedness,  unless  there  had  been  a  distinct  agreement  which  secured 
the  appropriation  of  the  excess  to  payment  of  other  creditors.  OppenheimeT 
T.  Half,  68  Tex.  409,  4  S.  W.  Rep.  562;  Slser  v.  ffmfccr,  6  S.  W.  Rep.  560. 
But,  as  mortg^ees,  they  occupy  a  different  ground.  They  had  only  a  lien 
ter  the  amount  of,  their  debt,  and  this  is  all  they  could  t^m  in  any  event 
The  excess  over  a  sufficiency  for  this  purpose  la  still  subject  to  legal  process 
for  the  satisfaction  of  Uie  claims  of  other  creditws;  and  hence,  in  a  legal  point 
of  view,  it  is  a  matter  of  no  moment  to  such  creditors  wlietber  this  excess  is 

greater  or  leas.  It  is  not  placed  beyond  their  reach,  imd  hence  they  are  not 
efrauded. 

The  fifth  assignment  is  that  the  court  erred  in  sustaining  an  exception  to 
the  fourth  paragraph  of  the  petition.  The  leading  all^ation  in  that  parar 
graph  is  that,  in  addition  to  t^e  note  for  925,000,  Kaufman  &  Bunge  had  an 
open  account  against  Hudson  &  Son  for  the  sum  of  •2.198.19,  which  they 
proved  up  agfunst  the  assigned  estate,  and  upon  which  thvy  received  a  divi- 
dend; and  it  concludes  as  foUows:  "And  your  petitioners  aver  and  charge 
that,  by  reason  of  the  premises,  the  Mid  claim  of  said  defendants,  based  on 
said  note,  with  the  deeds  of  trust  by  which  the  same  was  secured,  if  otherwise 
valid,  was  diseha^ed,  and  became  of  none  effect."  The  exception  of  defend- 
ants is  as'  follows:  "  Tlwy  except  to  section  5  and  paragraph  1  of  section  6  of 
said  amended  original  petition,  for  that  it  was  competent  tm  defendants  to 
accept  the  assignment,  as  to  their  past-due  open  account,  without  said  accept- 
ance  relating  to  or  affecting  their  secured  and  unmatured  claim  against  the 
assignors."  The  evident  purpose  of  the  averments  in  paragraph  5  at  the  pe- 
tition was  to  set  up  that  the  claim  of  Kaufman  &  Bunge,  bued  on  their  note 
and  mortfcage,  had  been  discharged  by  their  acceptance  of  the  assignment  as- 
to  their  unsecured  debt.  It  was  excepted  to  on  this  ground  alone,  and  could 
have  been  sustained  upon  no  otlier.  So  much  of  the  averments  as  set  up  this . 
defense  were  properly  strifdien  out.  Kai^'^num  v.  Budton,  65  Tex.  716. 
There  are  other  vagae  allegations  in  the  paragraph  that  the  note  and  account 
did  not  repi'esent  the  aotoal  indebtedness  from  Hudson  &  Son  to  Kaufman  & 
Bunge,  "but  were,  for  the  most  part,  simulated  and  fraudulent,"  etc.  That 
the  court  did  not  intend  to  strike  out  any  portion  of  the  petition  that  alleged, 
fraud  eithw  in  the  notes  or  mortg^es  is  apparent;  and,  if  appellant  desired 
to  retain  and  rely  uppn  such  allegiSionB,  he  could  liave  restored  them  by  a 
trial  amendment.  Being  intermingled  with  allegations  which  were  wholly 
irrelevant,  and  the  last  averment  in  the  paragraph  showing  that  its  object  was 
to  set  up  the  acceptance  of  the  account  as  a  dischai^  of  the  note,  the  court- 
did  not  err  in  striking  it  out  altogether. 

There  was  no  error  in  the  judgment,  and  it  is  affirmed. 


Rbkd  et  oj.  ti.  ArPLKBr  et  al. 

fSMjwemfi  Cmrt  of  Tenis.   April  27, 1888.) 

Trebpass  to  Trt  Title— EvinBNCE— Hearsay— What  is. 

Plaintiffs*  grantor,  A.,  obtained  from  defendauG's  ancestor,  B.,  a  land  oerUfloate, 
made  the  survey,  and  reoeived  ttw  patent  in  his  own  tuuaa,  and,  as  by  plain-  - 
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Hffls,  •DbMaoratlr^  for  ft  valid  omuidaratlon,  raoelTed  a  deed  from  B.  for  half  of  the' 
land,  which  deed  waa  afterwards  loaL  Id  an  aotlon  of  txmpass  to  try  title,  a  son 
of  B.,  who  waa  thai  deceased,  was  pOTmlttad  to  testify  that  he  had  heard  his  father' 
amj  tbftt  **he  had  glvma  bis  oertlflcate  to  a  man  to  locate,  hut  had  never  heard  f  rom- 
tU  that  he  had  beard  his  ffttber  claim  It  alnoe  1851.  •>  Another  son  testified  that  he 
bad  heard  bla  father  say  "he  had  lost  his  land  oertifloate,  and  did  not  know  where 
it  was  located,  and  had  not  noelvad  it."  JBEsIdi  tlurt  tlw  tMUmonar  waa  bausay, 
and  Improperly  admitted. 

AppMl  from  diifarlct  coort,  Falls  eonnty* 

HmdBmm  A  HmuUnon  and  tfoodrfsA  4  CZarftipfi,  for  appeDanti^ 

Wauoeb*  J.  The  plalntlflB  below*  who  are  the  aj^wUrats,  lued  for  a  part 
<tf  the  league  and  labor  patented  In  name  o{  John  Bet^.  Thty  attempted  to 
show  title  under  the  grantee  bj  a  deed  made  la  1848  to  1861  to  Michael  Beed, 
tJiioagfa  whom  thej  snow  dear  title.  defendants,  save  as  noted  hereafter, 
aiSOTted'Htle  under  the  chlldiaik  ctf  Bector,  made  in  July,  1874.  The  defend- 
«itB  Westcott  ft  Weetoott  set  np  daim  under  patents  calling  for  the  north 
line  of  the  Beotor  league,  and  claimed  by  them  to  be  outside  of  the  limits  of 
the  land  sued  for.  Judgment  was  rendered  for  the  defendants,  and  plaintiffs 
appeal.  The  matters  complained  of  may  be  classed,  (I)  as  to  proceedings  af- 
fecting ttiB  existence  of  a  transfer  ftom  Beotor  to  Beed ;  (2)  Che  charge  oC  the 
eouit;  and  (S)  what,  if  any.  effect  should  be  given  to  the  testimony  adduced, 
trading  to  show  a  locaUve  interest  in  Beed  of  one-half  interest  in  the  Beetur 
tract.  The  pUdnUfCs  showed  that  In  1885,  when  Sector  was  moving  to  Texas, 
he  met  with  Midiael  Beed,  and  It  was  agreed  between  them  that  Beed  waa  to 
locate  for  Bector  his  claim  for  lands.  Beed  then  lived  in  what  Is  now  Bobert* 
son  county.  In  1838  Beed  visited  Bector  in  Kacogdoches  county,  and  oIh 
tained  from  him  his  head-right  L.  &  L.  certificate  for  location.  In  1840  Beed 
made  mplication  to  the  pnq>er  snrveyor,  designating  the  land,  asking  survey. 
In  1842  Oeorge  B.  Erath,  tlien  a  deputy-surveyor  of  Milam  county,  made  the 
location  and  survey.  Brath,  as  witness,  detslls  the  work  of  the  actual  sur- 
T^.  Beed  paid  the  expenses  of  the  snrvey,  and  obtained  patent.  William 
B«Bd«  a  son  oC  Michael  Beed,  testified  that  while  he  was  attending  court  at 
Cameron  some  time  in  1848  to  1851,  bis  father  and  a  man  calling  himself 
John  Bector  had  a  business  transaction  about  the  John  Bector  head-right; 
that  iu  the  negotiations  Boctor  recognized  Beed's  right  to  a  locative  interest 
in  the  land  of  one-balf,  and  that  Bector  then  sold  the  remaining  half  to  Beed 
for  a  negro  woman  named  Silvia,  Witness  saw  the  deed  for  the  entire  tract 
written;  heard  it  read,  and  saw  it  signed;  said  the  deed  was  written  in  the 
county  clerk's  i^ce,  and  was,  he  thought,  acknowledged.  One  Francis  J. 
Buffan  was  the  clerk.  That  thereafter  Beed  claimed  the  Bector  head-right, 
and  paid  taxes  thereon  continuously  until  his  death  In  1859.  ThaJ.  in  1858 
Beed  made  a  deed  to  3;iO  acres  out  of  the  north-west  corner  to  tils  daughter. 
Witness  was  his  father's  administrator,  and  received  his  papers,  and  with 
them  the  deed.  That  he  gave  the  deed  to  Judge  McFarland,  a  lawyer  of  Bel- 
ton,  for  the  purpose  of  protecting  the  land  by  suit  E^^ainst  one  Warren.  It  ap- 
peared that  suit  was  brought  by  Korris  McFall  and  McFarland,  but  it  appeared 
that  Warren  was  upon  that  part  of  the  Bector  survey  in  conflict  with  tlie  Ga- 
lendo  11-ieagues  grant,  an  older  title,  and  the  suit  had  been  dismissed.  Mrs. 
Beed,  wifeof  William  Beed,  testified  to  having  seen  the  deed  often;  had  kept  it, 
as  she  did  all  her  husband's  papers;  had  heard  it  read  several  times,  and  that  the 
iaet  she  saw  of  it  was  giving  it  to  her  husband  to  take  to  Judge  McFarland. 
It  was  in  evidence  by  one  Cassidy,  who  was  of  the  firn:  of  Benlck  A  Cassidy, 
that  a  deed  for  the  Bector  L.  &  h.  had  been  handed  to  him  by  J.  M.  Norris, 
a  lawyer.  That  witoeaa  had  examined  it  carefully.  That  it  was  signed  by 
John  Bector,  had  two  witnesses,  one  8need,  a  methodist  preacher;  tlie  other 
he  did  not  remember.  He  thought  tlie  document  was  duly  acknowledged  be> 
fore  some  officer  at  Nashville.   That  it  bore  date  18^  or  186p,-and  was  a 
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transfer  of  tfae  certiflcate,  and  authorized  Beed  to  obtain  the  patent ;  aim  con- 
taining a  bond  in  double  the  named  consf  denttion  that  Rector  would  make  ad- 
ditional deed  when  patent  should  issue.  Cassidy  further  testified  that  at  re- 
<queat  of  William  'Reed  he  had  handed  the  deed  to  Judge  Sleeper,  a  lawyer  at 
Waco,  since  dead.  Search  was  sliown  among  Sleeper's  papers  for  it.  It  was 
shown  that  Sleeper's  office  and  papei's  had  ^en  destroyed  bj  fire.  Corrobo- 
rative of  William  Reed's  testimony,  a  Mrs.  Burney  testified  that  in  1848  to 
1851  she  lived  in  Cameron,  and  kept  tavern.  That  some  time  duiing  that 
time  her  husband  bad  bought  a  negro  woman  named  HUvia  of  a  stranger  for 
6360.  That  the  woman  had  bi-longed  to  Michael  Reed,  and  has  since  died. 
It  was  further  shown  that  in  1858  Heed  had  been  upon  the  land,  asserting 
ownei-ahip,  and  that  in  1860  a  nmch  bad  been  establisbed  by  the  Beeds  upon 
the  nortti-west  comer,  which  was  kept  up  until  1866  or  1867.  On  part  of  tlie 
defendants  Joseph  Rector  testified  that  bis  father  lived  In  the  eastern  part  of 
Kacogdoches  county,  Tex.,  from  1835  until  he  died,  In  1866.  That  witness  was 
15  years  old  in  1848.  and  lived  with  his  fatlter  in  1848,  1849, 1850.  and  1851. 
That  his  father  had  made  but  one  trip  west  to  the  llfdias  in  1844  or  1845. 
That  bis  father  was  not  absent  from  home  from  1848  to  1851.  Witness  could 
not  read  or  write;  had  heard  his  father  say  "he  had  given  his  certiflcate  to  s 
man  to  locate,  but  had  never  heard  from  it."  That  he  had  heard  his  father 
claim  it  since  1851.  That  he  had  first  heard  of  the  land  in  1878.  In  this  con* 
nection  one  William  Skellerns  testifiea  that  he  had  resided  near  John  Rector 
for  many  years  before  his  death,  and  that  in  1848  or  1850  John  Rector  left 
home,  saying  be  was  going  west  to  look  after  some  land  matter.  George 
Rector,  another  son,  testified  that  he  had  heard  hts  father  say  "he  had  lost  his 
land  certificate,  and  did  not  know  where  it  was  located,  and  bad  not  received 
It."  This  witness-  testified  to  his  fatlier  meeting  Reed  in  1835,  and  their 
agreement  that  Heed  was  to  locate  his  father's  land,  and  that  in  1838  Reed 
had  visited  bis  father,  tmd  had  obtained  the  certificate.  To  the  testimony  of 
Q«orge  Rector  to  the  declarations  of  his  father  that  "he  had  lost  bis  land  cer- 
tificate, and  did  not  know  where  it  was  located,  and  hud  not  received  it,"  and 
to  tJie  like  testimony  by  witness  Joseph  Rector,  and  tliut  "he  had  heard  John 
Rector  claim  it  after  1851,"  the  plaintifFs  objected;  and  to  the  action  of  tlie 
court  in  admitting  the  testimony  they  excepted,  as  is  shown  by  tbe  record. 
The  locality  of  tbe  north  and  west  lines  was  a  subject  of  much  controversy. 
The  defendants  Westcott  &  Westcott  asserted  title  under  junior  locations 
placed  between  the  locality  claimed  by  plaintifTs  for  the  Rector  north  line,  and 
that  claimed  by  tbe  Westcotts  as  its  true  situation.  The  Rector  patent  calls 
for  a  hackberry  ai,  its  S.  W.  comer  1.900  varas  S..  62  W.  from  forks  of  Cow 
bayou;  thence  N.,  28  W.,  5,100  varas  to  N.  W.  comer,  a  mound  in  prairie; 
thence  N.,  62  E.,  through  prairie  to  its  K.  £.  comer  in  B.  W.  line  of  the  Ga- 
leudo  8-league  grant;  thence  with  the  Calendo  line  5.100  varas.to  S.  E.  coi^ 
ner  of  the  Rector  corner,  which  is  3,200  varas  from  the  forks  of  Cow  bayou. 
Surveyor  Erath,  who  made  the  Rector  location  and  survey,  testified  that  in 
July,  1842,  on  a  surveying  expedition  assisted  by  Green,  also  a  sur- 
veyor, and  others,  he  had  made  a  block  of  surveys,  consisting  of  tbe  Rector, 
the  Bryan,  the  Prater,  and  the  McKeen  tracts;  made,  as  tbey  at  the  time 
thouglit,  west  of  tbe  Galendo  and  noith  of  tbe  Zarza  grants.  The  Rector 
was  located  west  of  tbe  Galendo,  and  bounded  on  south  by  Zarza,  and  a  line 
run  from  forks  of  Cow  bayou  1,900  varas,  an  extension,  aa  they  thought,  of 
the  south  line  of  the  Zarza.  In  making  the  surveys,  Erath  stated  that,  be- 
ginning at  the  forks  of  Cow  bayou,  Green  ran  the  1,900  varas,  and  reported 
the  connection  from  the  hackberry  corner  as  1.385  varas  from  the  south-east 
ournvr  of  the  Prater  survey;  that  on  the  next  day  the  Bryan  survey,  south  of 
the  Pi-ater,  was  run,  as  was  the  line  east  of  the  Prater  and  McKeen,  which 
was  the  west  line  of  the  Rector  survey,  and  that  the  north-west  comer  of  the 
Rector  was  made  in  the  east  line  of  the  McKeen,  near  a  UrgQ  cottunwood 
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standing  In  a  dense  thicket  and  1,027  varas  from  the  north-east  corner  of  the 
Prater  survey.  The  north  line  was  not  run,  only  called  to  the  "Galendo 
'line, "  and  thence  with  the  Galendo  west  line  as  supposed  to  be  at  the  time. 
Erath  subsequently  pointed  out  the  cottonwood  tree  for  the  north-west  cor- 
iDer,  and  its  locality  has  been  well  known.  The  Miller  survey  made  in  1B49, 
wa^  mn  north  of  the  Bectorsnrv^,  taking  the  cottonwood  for  its  north-west 
.corner,  and  Its  locality  has  been  well  known.  The  Miller  surrey,  made  in 
1849.  was  run  north  of  the  Bector  survey,  taking  the  cottonwood  for  its 
north-west  comer.  The  east  line  of  the  Prater  and  McKeen  surveys  are  well 
Jcnown.  The  Rector  survey  was  recognized  and  Qxed  on  west  and  north  by 
.these  surveys  and  by  the  cottonwood  tree.  Beed,  in  1858,  conveyed  32U  acres 
to  his  daughter  by  these  boundaries,  and  the  Reed  cattle  rauch  was  upon  that 
jMut  of  the  land.  In  1870  to  1874,  upon  careful  surreys,  taking  the  Erath 
b^nniug  COTuer,  Surveyor  Turner  ran  from  Cow  bayou  1,900  varas.  as  called 
Jn  the  Hector  patent;  found  a  marked  hackberry  for  south-west  corner;  then 
ran  the  course  as  called  in  Bector  patent,  missing  the  Prater  and  McKeen 
line  400  varas,  and  at  5,100  varas  fell  short  of  the  Miller  south  line  by  1,775 
varas.  In  the  alleged  vacancy  between  the  Rector  and  the  Miller  snrvey  is 
the  land  didmed  by  defendants  Westcott  &  AVestcott. 

From  the  testimony  it  Is  evident  that  the  general  verdict  for  the  defend- 
ants was  upon  the  question  of  the  deed  from  Rector  to  Michael  Beed.  The 
4>nly  testimony  contradicting  plaintiffs*  case  as  to  the  existence  of  the  deed 
was  that  given  by  the  witnesses  Joseph  and  George  Be(^r  to  their  father's 
statements  asserting  title,  inconsistent  witli  his  sale  to  Beed,  save  only  J<a- 
^h  Bector's  testimony  that  his  father  never  came  out  west  at  the  time  of  the 
^eged  making  of  the  deed.  These  declarations  were  introduced  by  the  priv- 
ies in  estate  of  John  Rector,  and  are  hearsay.  In  2  Whart.  £v.  §  1101,  the 
rule  is  given :  "A  party's  self-serving  declarations  cannot  be  put  in  evidence 
in  bis  own  favor,  whether  he  be  living  or  dead,  at  the  trial.  Nor  is  the  re- 
sult changed  by  the  statutes  enabling  a  party  to  be  called  in  his  own  behalf. 
"That  which  he  could  prove  by  his  own  statements  be  is  not  permitted  to  prove 
hy  statemmts  which  are  unswOTD.  In  any  view  the  extrajudicial  Betf-serr- 
ing  declarations  of  a  party  are  Inadmissible  for  him,  with  exceptions  hereafter 
stated,  to  prove  his  case.**  Tfaeexo^tionaglren  are  where  they  are  rMpwte, 
m  show  or  ocplain  the  character  ai  the  principal  feet  undur  Investigation ;  as 
where  one  does  any  act  material  to  be  underaitood,  hla  declarations  made  at 
the  time  of  the  transaction,  and  expressive  at  its  obaraoter,  motive,  or  object. 
Jure  regarded  a>  verbal  acts  indicating  a  preeent  purpose  Ukd  intention,  and 
are  ttwre^bte  admitted  In  evidence  like  any  other  material  facts.  1  Oncnil. 
Sr.  §  106.  So,  also,  decIanUons  ot  a  deceased  party  in  possession  of  land  as 
to  the  natore  of  his  possession,  and  the  boundaries  affected  by  such  possee- 
eton.  Hurt  v.  Svatu,  49  Tex.  316;  Strotui  v.  SprSng/Uld,  28  Tex.  665. 
We  are  not  advised  of  any  case  or  authority  extending  the  role  or  excepting 
bom  its  (^Miatlon  deolaratlone  In  the  Interest  of  the  puty  nuAlng  them,  when 
not  part  at  an  act  under  investigation  as  rw  getta;  or  when  explanatory  of 
some  act,  as  of  poaafleslcm  or  of  boundaries  affected  by  posBesritHi.  This  te»< 
timony  was  to  a  vital  part  of  the  case.  It  should  have  been  excluded,  and  its 
jdmisBlon  was  error.  The  court  charged  the  JU17  oorreetiy  upon  ttie  law  as 
to  boundary  lines,  and  submitted  as  a  last  resort  upon  their  Inability  to  as- 
4)Brtain  the  boundaries  of  the  Beetor  league  from  the  testimony  otherwise  that 
It,  the  survej,  be  eonateucted  hy  courses  and  dlstuces  as  called  in  the  patent 
npim  the  basis  of  the  hackhnry *  called  tot  soutii-west  comer,  and  the  1,^K)0 
varas  line  to  foite  ct  Oow  cnek.  It  seems  that  that  part  ot  the  west  line, 
in  common  with  tiie  east  line  of  the  Prater  and  McKeen  surreys,  shouhi  not 
hsre  been  ignored  as  an  object  to  be  oonsidered.  This  part  of  the  boundaiy 
at  the  sarrey  was  known  in  the  testimony.  The  Jury  were  told,  upon  Uidr 
jMoeitaining  the  north  Ibie  oC  the  league  survey,  if  th^  found  that  the  lands 
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claimed  the  Weetootts  were  outside  of  the  Rector  league,  to  find  for  the 
Westcotts.  It  might  have  simplified  the  case  as  to  the  other  defendants  to 
have  submitted  to  the  jury  that  the  only  issue  was  whether  Bector  had  oon- 
▼eyed  to  Beed.  There  was  no  dispute  between  the  plaiatiffs  and  the  other 
defendants  as  to  the  boundaries.  Touching  the  locative  Interest,  it  seems  that 
no  attention  was  given  to  it  during  the  trUI,  and  it  was  drst  noticed  in  the 
motion  for  a  new  trial.  The  greater  part  the  testimonj  adduced  and  rdied 
upon  to  est^Ush  this  Interest  was  admissible  as  ciroumstantlal  evidence  to 
estaUiab  the  deed  from  Bector  to  Beed.  Certainly  It  would  have  been  better 
practice  for  plalntlfts  to  hare  alleged  the  tacta  r^led  on  as  fixing  the  locative 
interest  in  Beed»  with  pnjer  for  alteniatlve  rdief.  It  does  not  ai^nor  that 
tbe  Judge  below  was  in  fault  In  not  aubuitting  this  matter  to  the  jury  wli«i 
it  was  not  asked  by  the  plaintiffs,  nor  clalmea  in  the  pleadings.  Tbe  addi- 
tional charges  as  to  basis  for  oonstmcUng  the  survey  fitom  tbe  additional 
known  objeistBi  as  well  as  to  the  looatlve  interest,  should  have  been  asked  by 
the  plaintub.  Fw  Vbo  error  in  the  admission  in  evidence  of  the  declanUiona 
ot  John  Bector  in  the  interest  d  tbe  title  of  tbe  defendauta,  the  judgment  be- 
low is  zevened*  and  the  oauae  is  remanded. 


7oBB  et  al.  V,  Hittson  $t  aJ. 

(Supreme  Court  oS  Ttous.  April  37, 1868.) 

1.  FaMSBBSHIP— SieFIKB  FiBH  MaHB  U  SoitBTT— PBBSUMPnOlt. 

Where  a  flrm  name  is  used  u  ■urety  for  a  third  person,  tbe  premimptlo&s  1b  that 
SQch  use  of  the  flrm  name  is  outside  of  the  firm  business,  and  the  burden  of  proving 
assent,  estoppel,  or  ratification  is  upon  the  person  asserting  the  liability  of  the 
partners  who  have  not  signed. 
9.  8amb~Actiom  aoainst,  as  Bubbtt— IirnmtTonoMfl'— AoTHOBm  vo  Sisv  Fibm 
Navb. 

Where,  in  an  action  to  enforce  tbe  liability  of  members  of  a  flrm  on  a  contract  of 
sarotvship,  signed  by  one  of  the  members,  and  relating  to  a  matter  outside  of  the 
flrm  mi^wss,  there  is  no  evidence  tending  to  show  that  the  defendants  ever 
atitborlaedtheBlgnafcure,oriatifledtlieaotlnaDywi7f  reoeafcedliwtnioUoaB  as  to 
tta  doctrine  of  eativpel,  though  oorreot  aa  ahetraot  proposmms  «C  law,  an  moalled 
for,  and  will  be  treated  as  having  misled  the  jtiry. 

Appeal  from  district  court,  Tarrant  county. 

HvmUiT  A  Stewart,  for  appellants.    Wynne  A  Carter,  for  appeDees. 

Walxeb,  J.  It  appears  that,  early  In  1883,  Fore,  Morphy  &  Uendersen 
were  partners  in  a  contract  to  deliver  c^e  to  the  Stone  Cattle  A  Pasture 
Company.  The  cattle  purchased  for  the  contract  were  thrown  back  upon 
them,  and  were  sold  to  the  Texas  Investment  Company  iu  J  uly,  1883.  From 
that  time  until  the  date  of  the  bond  sued  on,  May  27,  1884,  the  parties  had 
transactions  together  in  winding  up  their  old  matters.  They  had  debts  to 
settle,  and  bad  paper  of  the  Texas  Investment  Company  to  use  to  meet  and 
settle  their  debts.  July,  1884,  an  organization  of  the  Texas  Investment  Com-* 
pany,  Limited,  was  made,  which  assumed  the  indebtedness  of  the  original 
company,  including  a  lai^e  debt  to  Fore,  Morphy  &  Henderson  on  account  of 
the  purchase  of  cattle  the  year  before.  In  the  new  company.  Fore,  Morphy 
&  Henderson  took  $20,000  in  stock,  paid  for  In  their  note  for  95,000,  signed 
in  the  firm  name  by  Morphy*  by  consent  of  Fore  and  Henderson,  and  by#16,- 
000  iu  paper  of  the  company  surrendered  by  said  Fore,  Morphy  A  Henderson. 
In  handling  tbe  paper  of  the  Texas  Investment  Company  and  of  the  Texas 
Investment  Company,  Limited,  which  Fore,  Morphy  &  Henderson  held  and 
used  In  settling  up  their  debts  made  in  their  cattle  enterprise  of  the  previous 
year,  the  firm  name  was  signed,  as  it  became  necessary,  by  both  Morphy  and 
Henderson,  It  seems  that  in  May,  1884,  Morphy  used  the  firm  name.  Fore, 
Morphy  A  Henderson,  by  signing  it  as  surety  to  a  cattle  contract,  made  by 
the  Texas  Investment  Company,  Limited,  with  the  Independenoe  Oittle  Com. 
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Siny  «f  EADBas  City,  for  deHveiy  at  8.000  head  of  cattle.  Of  this.  Fore  and 
enderBon  knew  nothing  until  several  months  after  it  was  done.  Iforpfajr 
was  |N«eldent  at  the  Texas  Investment  Company  and  of  its  successor.  Bead* 
<d  Rf«d  &  Hittson,  was  Tioe-president  of  the  compan^r.  May  27,  1884,  Hat' 
phy,  president  of  the  company,  made  the  contract  and  bond  sued  on,  for  the 
delivery  of  1,500  bead  of  cattle  to  Beed  A  Hittson,  and  to  the  bond  made 
Mor{Ay  signed,  as  securify,  the  firm  name,  "Fore,  Morpby  &  Henderson." 
Morphy  made  no  declaratlona  to  Reed,  who  acted  In  the  business  for  Beed  & 
Hittson,  as  to  having  the  authority  to  sign  the  name  of  the  partneisbip.  It 
appeared  that  the  partnership  had  been  formed  only  to  fill  the  contract  for 
cattle  with  the  Stone  Cattle  &,  Pasture  Company,  and  its  continuance  was 
only  in  settling  up  the  debts  of  the  concern  made  in  obtaining  f  noM  and  debts 
made  in  that  enterprise.  Morphy  advised  and  succeeded  In  making  the  firm 
take  920,000  of  stock  in  the  new  company;  paying  for  it  as  before  stated. 
Under  tbis  jcdnt  h(dding  of  this  8to<^  it  seems  that  Morphy  concluded  that  he 
had  the  right  to  use.  at  pleasure,  in  any  way,  the  names  of  Fore  and  Render^ 
aon.  August  5, 1884,  Hittson  &  Reed  brought  suit  against  the  Texas  Invest- 
ment Company,  limited,  as  principal,  and  against  J.  F.  Smith  and  Fwe,  Mor- 
pbj  &  Henderson  as  sureties,  upon  tbdr  bond,  to  recover  money  alleged  to 
kave  been  paid  by  plaintiffs  on  the  contract  made  with  said  investment  com- 
pany for  the  delivery  of  certain  cattle  described,  and  which  it  was  alleged  tiie 
investment  company  had  failed  to  deliver.  The  petition  set  out  details  about 
which  there  is  no  question.  The  defendants  Fore  and  Henderson  separated; 
pleaded  non  e0t  factum;  that  there  was  no  such  partnership  as  Fore,  Morphy 
A  Henderson, — the  pleadings  being  verified  by  oath  of  each.  In  replication, 
l^ntifls  all^fed  that  the  defendants  Fore  and  Henderson,  by  Uieir  course  at 
dealing,  had  misled  plaintitFs  as  to  Morphy's  authority  to  act;  that  the  defend- 
4mts  had  ratified  the  act  of  Morphy;  and  that  the  reorganization  of  the  com- 
pany (limited)  was  made  for  the  purpwie  of  providing  funds  and  means  to  pay 
the  debts  of  the  old  company;  and  that  the  taking  of  stock  by  Fore.  Morphy 
A  Henderwm  was  in  an  effort  to  secure  their  debts  on  the  company, — setting 
•out  details,  and  charging  that  Morphy  had  special  authority  to  make  sut^ 
■contracts,  and  had  done  so  with  the  Imowledge  and  ratification  of  tlie  other 
•defendants.  Fore  and  Henderson.  Tliere  was  much  testimony  adduced ;  Mor- 
phy, Smith,  Henderson,  Fore,  plaintiff  Reed,  and  others  having  l>een  examined. 
Both  Fore  and  Henderson  testified  that  they  never  knew,  before  suit  wiis 
brought,  that  Morphy  was  using  their  names  as  sureties  upon  the  contract 
«ued  on,  or  any  other.  Each  denied  Morphy's  authority  in  signing  the  bond 
in  suit.  The  court  instructed  the  jury  "that  a  partnership  can  only  exist,  as 
between  the  parties  themselves,  in  pursuance  of  an  agreement  to  which  the 
minds  of  all  have  assented;  but  that,  when  created,  each  partuer  has  full 
power  and  authority  to  bind  all  the  partners  by  his  ac^  and  contracts  in  re- 
lation to  the  business  of  the  partnership,  and  as  between  the  firm  and  third 
parties  dealing  with  tbem  in  good  faith,  whether  his  copartners  or  not,  pro- 
vided the  not  is  done  witliin  the  scope  of  partnership  business  and  professedly 
for  the  firm;  but  the  relation  of  the  partnership  confers  no  authority  on  one 
party  to  bind  the  others  except  as  to  transactions  within  the  scope  of  the  part- 
nerahlp  business.  And  if  you  believe  that  said  Fore,  Morphy  &  Henderson 
were  partners,  yet,  if  you  believe  that  the  partnership  existing  between  them 
was  entered  into  for  the  sole  purpose  of  buying  and  selling  cattle,  then  such 
partnership  relation  could  not  authorize  either  party  to  sign  the  firm  name  as 
sureties  on  the  bond  of  a  third  party;  and  if  you  find  that  the  bond  sued  on 
was  signed  by  Morphy  without  the  consent  of  said  Fore  and  Henderson,  and 
without  authority  from  tbem,  then  you  should  find  in  favor  of  said  Fore  and 
Henderson,  unless  you  should  further  And  that  said  Fore  and  Henderson, 
after  being  informed  that  the  bond  was  so  signed  by  Morphy.  consented  to  the 
same."   (2)  **Yoa  are  further  instructed  that  a  partnership,  as  such,  may 
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engage  in  a  transaction  outside  of  its  regular  business,  If  all  the  partners 
^ree  thereto;  and,  if  they  do  so  engage  in  other  transactions,  the  acts  of  one- 
partner,  done  in  respect  to  such  transaction,  will  bind  the  flrm ;  and,  if  70U 
believe  from  the  evident  tfaatsaid  Fore,  Morphy  &  Henderson  were  partnersr 
and  that  the  purpose  of  the  partnership  was  to  buy  and  sell  nattle,  yet,  if  yon 
believe  from  the  evidence  that  said  Fore  and  Henderson  authorized  said  Mor- 
phy  to  sign  the  firm  name  to  this  bond  sued  on,  then  naob  of  them  so  agreeing 
to  the  signing  of  the  same  would  be  bound  by  the  acts  of  said  Morphy."  (3) 
**  You  are  further  instructed  that  If  yon  believe  from  the  evidence  that,  prior' 
and  up  to  the  time  of  the  execution  of  the  bond  sued  on,  the  said  Fore  and 
Henderson  had  voluntarily  and  knowingly  held  said  Moiphy  out  to  the  world 
as  authorized  to  sign  contracts  similsr  to  the  one  in  question,  and  had  know- 
ingly so  conducted  tfaemBelvee  as  to  reaaonabiy  justify  the  public  generally, 
and  thoee  dealing  with  them,  in  believing  that  said  Morphy  was  authorized 
to  sign  their  firm  name  to  such  contracts,  and  that  the  plaintiffs  accepted  said' 
bond,  t>eIleTing  that  said  Morphy  had  authority  to  sign  the  same,  then  said 
defendants  would  be  bound  by  the  acts  of  said  Morphy."  (4)  "To  entitle  the 
plaintiffs  to  recover  as  against  either  Fore  or  Henderaon,  you  must  believe 
from  the  evidence  that  they  authorized  said  Morphy  to  sign  their  firm  name 
to  said  bond,  or  that  they  knowingly  and  voluntuily  held  the  said  Morphy 
out  to  the  world  as  authorized  by  them  to  sign  said  contract,  or  that  after 
being  informed  of  said  Morphy's  act  of  signing  the  same  that  they  assented 
thereto.  Unless  you  so  believe  from  the  evidence,  you  should  find  tar  said  Fore- 
and  Henderson."  (5)  "If  you  believe  that  either  said  Fore  or  Henderson' 
authorized  said  Morpfay  to  sign  said  bond,  or  that  either  of  them  so  held  8aid> 
Morphy  out  to  the  public  as  being  authorized  to  make  such  contracts,  or  that- 
either  of  them,. after  being  informed  of  the  fact  of  their  firm  name  being; 
signed  to  the  bond,  assented  thereto,  and  that  the  other  did  not  so  act,  then- 
the  one  so  acting.  If  either  did,  would  be  liable  on  said  bond ;  and  in  that  event 
you  should  find  for  the  plaintiff  as  against  the  one  so  authorizing  or  rati^ng: 
the  act  of  said  Morphy.  and  not  as  to  the  other."  Upon  a  verdict,  judgment 
was  rendered  against  the  Investment  company  for  the  amount  sued  for,  and 
{gainst  J.  P.  Smith  and  Fore,  Morphy  &  Henderson,  sureties,  for  the  amount 
of  the  bond.  The  defendants  Fore  and  Henderson  ^ipeal.  The  qmBti<m 
raised  is  their  liability  upon  the  bond. 

The  third,  fourth,  and  fifth  paragraphs  of  the  charge  are  complained  of  in 
first  assignment  of  error,  because  such  charge  was  error  in  absence  of  testimony 
to  acts  or  declarations  on  part  of  theee  defendants  operating  as  an  estoppel. 
The  repetition  gave  It  undue  prominence,  and  was  calculated  to  unduly  in- 
fluence the  Jury.  It  was,  in  effect,  a  charge  upon  the  weight  of  evidence,  in 
assuming  that  there  was  evidence  on  the  subject,  and  calling  attention  of  the 
jury  to  it.  Of  the  charge  as  a  whole  we  find  nothing  subject  to  special  criti- 
cism had  it  been  applicable  to  the  testimony.  Its  repeated  suggestion  of  Fore 
and  Henderson  holding  Morphy  out  to  the  public  as  their  partner,  and  author- 
ized to  sign  snch  contracts,  probably  bad  "the  effect  to  give  to  the  principlea 
thus  enunciated  undue  prominence  and  impoi'tance  in  the  minds  of  the  jury, 
and  thus  mislead  them  in  the  application  of  the  law  to  the  evidence."  Powell 
r.  Measer,  18  Tex.  406.  The  two  instances  shown,  (the  bond  In  suit  and  one 
other.)  in  which  Morphy  is  shown  to  liave  used  Uie  firm  name  as  secarity  for 
third  persons,  both  unknown  to  his  partners,  was  not  a  course  of  bosiirau 
from  which  any  authority  could  reasonably  have  been  inferred  against  ttie 
pnrtners. 

The  third  and  fourth  assignments  of  error  call  in  question  the  sufficiency 
of  the  testimony.  Upon  a  study  of  the  record,  we  find  In  It  no  testimony  at 
all  to  authority  by  Fore  and  Henderson  to  Morphy  to  s^  thdr  names  as  suro- 
ties  to  the  bond,  or  to  use,  aa  basis  of  credit  for  lAie  investmoit  oompany,  the 
firm  name  "Fore*  Morpliy  ft  Heudemm."  The  bond  was  not ,^uule  bi  tto 
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business  of  tbe  firm,  or  In  settllngnp  its  old  business.  No  sets  ue  shown  of 
Henderson  and  Fore,  or  either  of  than*  in  mttflcatlon  of  MorjAy's  attanpt  to 
bind  them.  They  never  knew  of  it  until  after  suit,  and  coald  not  ratify  it 
without  knowledge  ot  it.  No  act  or  coarse  of  business  on  thdr  part  appeals 
in  the  record  from  which  an  estoppel  can  be  inferred;  and  there  is  no  want  of 
knowledge  of  the  want  of  authority  on  part  of  Morphy  by  the  obligees.  Reed 
&  Hittson.  It  Is  a  w^-recc^nized  rule  that  where  one  member  uf  a  firm  uses 
the  name  oatside  of  the  business  of  tbe  Arm,  and  It  Is  so  shown,  that  it  then 
devolves  upon  the  holder  of  such  obligatltm  to  show  authority  for  swdi  use, 
which  may  be  by  direct  or  circumstantial  evidence,  or  a  subsequent  tatlScatlon 
will  supply  aatborlt7.  ffoode  v.  MoCartney,  10  T«c.  195;  PoioeU  v.  Meater, 
18  Tex.  407;  Toung  v.  Read,  25  Tex.  Sui^.  117;  Iruuranoe  Co.  v.  Semutt,  5 
Conn.  574, 13 Amer.  Dee.  109;  AndreiuY.  Ban*,  7SDMdes&M.  192. 45 Amer. 
Dec.  SOI;  fftosefim-  v.  Freneh,  2  Cush.  SKK).  48  Amer.  Dec.  666.  It  also  ap- 
pears well  settled  that,  where  a  firm  name  is  used  as  surety  for  a  third  person, 
the  presnmpUon  is  that  suc^  use  of  the  firm  name  la  outside  ot  the  firm  bnsU 
nesB  and  that  In  such  ease  the  burden  of  proving  assent  estoppel,  or  ratiflca- 
tdon,  lies  upon  the  person  aaserUng  tbe  liability  ol  the  purtlea  not  acting  In 
the  signing  as  security.  * 

We  do  not  believe  that  justice  was  reached  on  the  trial.  The  oh«we  of  tbe 
eonrt  was  not  applicable  to  the  teeUmony,  and  so  was  mideading.  The  testi- 
mony did  not  support  the  verdict.  A  pew  tsiai  should  have  been  gianted. 
For  the  refusal  to  grant  a  new  trial  tbe  judgment  below  Is  reversed,  and  eanse 
remanded. 


Stuabt  et  al.  v.  Ansebson  et  td. 
(Suprcnw  Court  9f  Tobm.  May  1, 1888.) 
CoDxn— JuBisDicnoN— AHBiTDinm  at  PLUiuoTft  .ima  CiTAnoa  bt  PimuaAtioir-^ 
Vaudht  or  JuDewKT. 

A  Iwoiifllit  an  action  affolsst  B..anoii-TeridflDt,  attached  Us  sTOpertr,  and  caused 
dtation  to  be  pnhliBhed,  all  of  wluch  was  by  statate  made  remxMte  to  a  valid  Judg< 
ment  agaiiut  a  Doii-reaicleDt.  B.  made  no  appeanuice,  and,  after  the  publlcatioD  of 
the  citation,  A.  filed  an  amended  petition,  nttlDK  up  an  entirely  new  cause  of  ao> 
tUm,  on  which  jndgmmit  bj-  defaoU  was  rradered  without  any  further  citation  b»> 
inff  published  or  servloe  bad  on  B.  Held,  that  the  court  acquired  no  jnrisdiotioo, 
and  the  Judgment  was  vtdd,  and  sul^eet  to  oollatoral  attack. 

Appeal  from  district  court,  Falls  county. 

Trespass  to  try  Utle.  brought  by  J.  M.  Stuart,  L.  W.  Ooodrlch.  and  B.  B« 
Ctarkson  against  P.  H.  and  J.  M.  Anderson,  D.  C.  Homan,  and  J.  A.  Jones, 
D.  F.  Wisneil  Intervened  as  party  defendant.  Judgment  for  defendants,  and 
phtintiffB  appeal. 

Qoodrich  A  ClarhMcnt  for  appellants. 

Statton,  G.  J.  This  is  an  action  of  trespass  to  try  title,  instituted  by  ap- 
pellants. James  Humphries  is  common  source  of  title,  and  through  him  the 
appellants  claim  by  direct  conveyances.  The  appellees  claim  through  a  judg- 
ment against  Humphries,  upon  the  validity  of  which  depends  their  title.  On 
January  28,  1867,  Joseph  Harrell  brought  an  action  against  James  Humph- 
ries, in  the  district  court  for  Travis  county,  on  a  note  for  9160.  The  peti- 
tion alleged  that  Humphries  was  not  a  resident  of  this  state,  but  that  he  had 
property  in  the  county  of  Falls,  and  also  an  unlocated  balance  of  a  land  cer- 
tificate described,  which  was  alleged  to  be  then  on  file  in  the  genera)  land- 
office.  The  petition  prayed  that  attachment  issue  to  Falls  county,  to  be  lev- 
ied on  property  there  situated,  and  that  another  issue  to  Travis  county,  to  t>e 
levied  on  the  balance  of  tbe  unlocated  certificate  then  on  file  in  the  general 
land-tifllce,  and  for  citation  by  publication.  The  necessary  stops  were  talcen 
to  authorize  the  writs  for  publication  and  attachment  to  issne,  and  th^  were 
issued.   That  issued  to  Travis  county  has  on  it  the  following  retorn:  "Be- 
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oeiTed  same  day  issued.  (January  29,  1867.)  and  executed  same  day  by  at- 
taching the  wlttUn-named  unlooated  balance  of  land  certificate  No.  186-  Geo. 
B.  ZiHFELHAN,  Sheriff. "  The  land  in  controversy  was  patented  under  so 
much  of  that  oertillcate  as  is  claimed  to  have  been  unlocated  at  the  time  the 
attachment  was  levied;  but  there  is  a  controversy  whether  that  part  of  the 
oertilicate  had  not  been  applied  to  the  land  in  controversy  at  the  time  the  at- 
tachment was  levied.  How  the  levy  was  made,  is  not  further  shown  than 
appears  by  the  return  of  the  sheriff.  The  attachment  issued  to  Falls  county 
was  levied  on  other  land  in  part  located  by  virtue  of  the  same  land  certificate. 
Writ  for  citation  by  publication  issued  on  the  day  the  petition  was  filed,  and 
the  only  return  indoi:sed  on  it  is  as  follows:  "Came  to  hand  same  day  issued, 
and  ordered  the  foregoing  citation  to  be  published  in  the  Southern  Intelli- 
gencer for  four  sacoeasive  weeks  prior  to  retunnlay  hereof.  January  2S, 
1867.  G.  B.  ZiBfFBLH&H.  Sheriff  T.  C- "  Accompanying  the  citation  and  re- 
turn, however,  was  a  copy  of  the  citation  as  published  in  the  paper  named  in 
the  return,  and  the  printer's  receipt,  of  date  January  31, 1867,  for  •18.75,  print- 
er's fee  for  publication.  On  April  15.  1869,  another  petition,  styled  "An 
Amended  Petition,"  was  filed,  in  Which  plaintiff  set  up  a  new  cause  of  action 
based  on  a  note  for  $400,  of  which  Harrall  alleged  lie  was  the  owner.  This  peti- 
tion sought  a  recovery  on  the  note  set  up  in  it,  and  contained  no  prayer  for  cita* 
tion,  nor  averment  of  any  fact  that  would  have  authorized  citation  by  publi- 
cation, but  it  contained  a  prayer  as  follows:  "Petitioner  prays  that  on  the 
trial  of  this  cause  he  be  given  a  judgment  for  the  full  amount  of  said  note, 
principal  and  interest,  up  to  the  date  of  the  rendition  of  said  judgment.  Pe- 
titioner further  prays  that  he  be  allowed  aU  the  means  and  the  benefit  of  all 
the  writs  which  is  prayed  for  in  said  original  petition,  and  that  one  judgment 
embrace  the  amounts  due  on  both  notes.**  On  the  same  day  the  amended  pe- 
tition was  filed  a  judgment  was  rendered  in  favor  of  Harrell  for  the  entire 
sum  then  due  on  both  notes,  which  directed  the  attached  property  to  be  sold 
in  its  satisfaction.  The  recital  in  the  Judgment  as  to  service  of  citation,  and 
as  to  the  non-appearance  of  Humphries,  was  as  follows:  "Xow  comes  the 
plaintiff  in  the  above-styled  cause,  by  his  attorney,  and  announced  ready  for 
trial,  and  the  defendant,  although  he  was  duly  called,  came  not;  and  it  ap- 
pearing to  the  sntisfaction  of  the  court  tliat  the  said  defendant,  James  Humph- 
ries, has  been  duly  cited  by  publication  in  the  manner  prescribed  bylaw,** 
etc.  The  judgment  further  stated  that  it  appeared  to  the  satisfaction  of  the 
court  that  the  attachments  before  referred  to  had  been  legally  levied  upon 
lands  wliich  the  judgment  described,  and  upon  the  unlocated  balance  of  the 
land  certificate,  which  it  described  generally,  without  giving  the  extent  to 
which  it  was  unlocated,  and  declared  that  it  was  then  on  file  in  the  general 
land-office  of  the  state  of  Texas.  The  appellees  claim  under  the  judgment 
thus  rendered.  The  court's  conclusion  of  l»w,  f rom  the  facta  above  stated, 
as  to  tlie  jurisdiction  of  the  district  court  for  Travis  county  to  render  the 
Judgment  against  Humphries,  was:  "That  all  questions  as  to  the  jurisdic- 
tion of  the  district  court  of  Travis  county,  in  the  case  of  Harrell  v.  Hum- 
phries,  are  concluded  by  the  recital  of  service  of  citation  by  publication  and 
levy  of  said  attachment  appearing  in  said  judgment,  and  recited  aforesaid; 
and  now  it  must  be  and  is  conclusively  presumed  that  the  jurisdiction  of  said 
court  in  said  case  had  attached,  and  said  court  had  full  power  and  authority 
to  adjudge  against  said  defendant  the  sum  $1,0^.55,  and  costs,  and  to  sub- 
ject said  property,  described  in  said  writs  of  attachment,  returns,  and  judg- 
ments, to  its  payment."  The  court  below  found  as  a  fact  that  there  never 
was  any  personal  service  on  Huiuphriea,  nor  any  other  service  of  citation  or 
attachment  than  as  appears  from  the  statement  above  made.  Joseph  Harrell 
was  a  resident  of  Texas.  The  title  of  the  appellees,  being  the  elder,  must  pro- 
yaii  if  the  Judgment  through  which  they  claim  be  not  void. 
Then  bai  bean  much  difference  of  opinlun  in  courts,  for  whose  decisions 
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wa  IwTe  tbe  higbeBt  respect,  as  to  whrtber  the  same  presumptions  will  be 
indulged  in  favor  of  Jurisdiction  where  reliance  is  placed  on  citation  bj  pnbll- 
cation  and  seizure  oi  property  as  will  be  where  peraonal  service,  niade  within 
the  terrltcny  over  wbloh  the  court  has  jurisdiction,  is  relied  upon.  It  seems 
to  us  that  there  can  be  no  substantAai  reason  foz  holding,  in  the  one  case,  that 
it  most  be  afflrmaUvely  shown  that  such  process  os  the  Jaw  deolaree  sufficient 
was  properly  executed,  while,  in  the  other,  this  will  be  presumed  if  the  record 
does  not  diow  to  the  contrary.  Whether  the  jurisdidion  <^  a  court  be  gen- 
eral or  special  cannot  be  made  to  depend  upm  the  character  of  the  process 
Qirough  which  It  acquires  power  over  the  person  w  thing  to  be  aiEected  by  its 
Anal  a4Jadication.  The  coasUtution  connra  jurisdiction,  but  the  Iraislature 
pmcribes  the  process  through  which  persons  and  things  xoay  be  orought 
within  its  reodi,  and  made  aubject  to  its  exercise.  It  seems  to  as  illogical 
to  hold,  when  the  averments  of  ttie  ^eadini^  show  that  personal  serrloe 
might  have  been  mode  within  tbe  Jiirlsdiotioik,  that  this  will  be  presumed  to 
have  been  done  if  the  record  be  silent,  or  do  not  show  to  the  coiAraxy*  when 
the  court  has  exercised,  or  assumed  to  exerase,  the  power  to  make  a  final 
judgment,  but  to  hold  that  the  same  presumption  will  not  be  indulged  as 
to  proper  citation  by  publication,  or  as  to  Uu  seizure  of  looper^,  when 
the  pleadinss  show  that  these  things  were  necessary  to  be  wne,  and  oould 
have  been  done,  before  the  court  assumed  the  power  to  render  a  final  judg- 
ment. In  eitlier  case  the  presumption  that  tho  oouit  did  not  render  a  final 
judgment  until  it  was  authorized  to  do  so,  arises  from  the  fact  that  to  have 
•done  otherwise  would  have  been  a  t»each  of  duty,  which  Is  never  presumed 
£n»n  the  doing  (Ht  an  aot  that  may  have  been  legaL  If  "it  appears  from  the 
inspection  of  the  record  of  a  court  of  general  jurisdiction  that  the  defendant, 
against  whom  a  personal  decree  or  Judgment  is  rendered,  was.  at  the  time  of 
the  alleged  seizure,  .without  the  torritorial  limits  of  the  court,  and  thus  be- 
jond  the  roach  of  its  process,  and  that  he  never  appeared  in  the  action,  the 
presiiraption  of  jurisdiction  over  his  person  ceases,  and  the  burden  of  eetab- 
Jishing  tlie  jurisdiction  is  cast  upon  the  party  who  invokes  the  benefit  or  pro* 
Section  of  the  judgment  or  decree."  Gaipin  v.  Pays,  18  Wall.  864.  If,  how- 
■ever,  the  record  shows  that  the  defendant  was  a  resident  of  the  territory  oi 
the  state  within  which  such  a  court  sits,  its  process  must  be  served  upon  him 
personally,  and  it  oaght  to  be  presumed  in  such  a  case,  nothing  appearing  in 
the  record  to  show  to  tlie  contrary,  that  personal  service  was  made  before  the 
-court  entered  a  final  decree  or  judgment.  In  the  case  before  us,  it  appears 
that  James  Humphries  was  not  a  resident  of  Texas  at  the  time  Harrell  insti- 
tuted the  original  Hctiun  against  him.  and  it  further  appears  that  proper  steps 
weie  taken  to  entitle  the  latter  to  have  citation  by  publication.  The  return 
on  tbe  citation,  however,  dues  not  sliow  that  it  was  executed  as  the  law  re- 
quires, but  the  judgment  declares  that  It  appeared  to  the  court  that  he  had 
been  cited  by  publication  in  the  manner  prescritied  by  law.  If  the  district 
court,  after  Harrell  tiled  the  amendment  setting  up  a  new  cause  of  action,  had 
Jurisdiction  to  have  rendered  a  judgment  on  tbe  cause  of  action  first  asserted, 
or  on  the  cause  of  action  as  it  stood  after  the  amendment  was  filed,  then  the 
same  presumption,  that  citation  by  publication  was  duly  made,  ought  to  be 
indulged  in  this  case  that  would  be  indulged  in  favor  of  personal  service  in  a 
case  in  which  the  record  showed  a  defective  re^rn  on  citation  requiring  per- 
sonal service,  but  In  which  the  judgment  declared  that  the  service  was  made 
as  required  by  law.  In  Uke  event,  although  the  return  on  the  writ  of  attach- 
ment did  not  show  how  it  was  executed,  the  court  having  declared  that  it 
"was  legally  and  formally  levied"  on  the  land  certificate  described  in  the  judg- 
ment, it  ought  to  be  held,  in  any  collateral  proceeding,  that  the  writ  was  so 
executed  as  to  give  legal  seizure,  and  it  would  be  unnecessary  now  to  inquire 
what  stops  would  bo  necessary  in  attaclting  a  land  certificato  situated  as  was 
that  claimed  to  have  been  seized.  It  is  now  unuecessary,  however,  to  enter 
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into  the  conBideratlon  of  the  qaestion  whether  the  court,  after  the  pleading 
filed  on  the  day  of  the  trial  of  the  case  of  Harrell  t.  Humphriet,  had  Jurisdic- 
tion, changed  as  was  the  cause  of  action  by  that  pleading,  to  have  rendered  a  ■ 
judgment  on  the  cause  of  action  set  up  by  Harrell  orfgineUly;  for  if  it  be  con- 
ceded that  it  might  have  done  so,  and  that  the  presumptions  arising  from  the 
facts  found  in  the  record  would  be  conclusive  of  the  power  of  the  court  to 
render  such  a  judgment,  it  ought  not  and  could  not  influence  the  decision  of 
this  case.  The  proceeding  in  the  case  of  JIarretl  v.  ffumphriea  was  essen- 
tially one  tn  rem  in  its  inception,  and  the  record  in  that  case  n^^atives  the  ex- 
istence of  any  fact  which  could  have  authorized  a  personal  judgment  against 
the  latter  on  the  cause  of  action  asserted  in  the  original  or  amended  pleadings, 
or  upon  both;  and  it  further  negatives  the  existence  of  facts  which  woiUd 
have  empowered  the  court  to  render  any  Jadgment  on  the  cause  of  action  set 
up  in  the  pleadings  filed  in  that  case  on  thesame  daythe  court  assomed  to  ren- 
der a  judgment  on  that  cause  of  action,  as  well  as  that  set  up  in  the  original 
petition.  There  waa  neither  personal  service  on  dot  appaaranoe  by  Hlumpb- 
lies;  henoe  no  person^  judgment  could  legally  have  been  rendered  against 
him  on  either  cause  of  action  asserted.  To  have  authorized  the  court  to  ren- 
der a  judgment  subjecting  his  property  to  the  payment  of  ttie  debts  aaswted 
by  Harrell,  it  was  neeessazy  that  the  prooedure  required  by  the  laws  of  this- 
atatft  should  have  been  had.  The  Iftw  In  force  at  the  time  the  ju^ment  In 
&vor  of  Hatrell  was  rendered,  anthorUwd  an  attachment  whan  &  defendant- 
.-was  a  ntm-resldent  of  the  stete;  but  before  this  oould  be  obtained  It  waa  neo- 
essary  that  a  plaintiff  should  file  his  petition,  and  therein  state  a  cause  of  ac- 
tion which  entitled  him  to  aucb  proeess;  to  make  an  affidavit  that  the  defend- 
ant was  justly  Indebted  to  him  the  amount  of  the  demand;  and  to  execute  a 
bond  In  at  least  double  the  amount  sworn  to  be  dne^  The  law  f  uztiier  pro- 
vided **that  no  judgment  shall  be  rendered  in  suits  attachment  unless  tiie- 
dtation  or  summons  has  been  served  In  the  ordinary  mode,  or  by  publication  In 
tiie  mannn  prescribed  by  law."  Pssch.  Dig.  art.  156.  It  was  neoeseaiy  tbst 
an  attadiment  should  have  been  levied  on  property  within  this  statOi  and  that- 
ttie  notice  required  by  law  to  be  given  by  publication  should  have  been  given, 
befwe  theeourt  oould  acquire  jurisdiction  to  enter  a  judgment  against  Hnmph- 
rise,  directing  property  seized  to  be  sold  for  the  payment  a£  Uie  debt  due  to 
Hnnell;  Hun^mries  being  a  non-residenti  and  not  ^»pearing.  This  we  deem 
the  settled  law  of  the  land;  and.  so  far  as  we  know,  no  case.  In  tida  state  de- 
dded,  asserts  a  different  rule,  though  there  are  expressiona  in  tlie  caae  of 
WUion  v.  ZHglBT,  44  Tex.  657,  which  muld  lead  to  a  different  rule.  These 
expressions,  however,  were  not  called  for  by  the  facts  of  the  esse.  In  Uad; 
case,  notice  was  given  to  the  non-resident  defOndant  by  publication;  he- 
owned  property  in  the  state;  offered  and  made  defense;  and  the  question  was- 
whether,  under  these  facts,  the  court  had  jurisdiction  to  render  judgment 
against  the  non-i-esldent  defendant  without  the  seizure  of  property  or  further 
citation.  The  district  court  held  not,  and  the  judgment  was  reversed  by  this 
court.  There  could  be  no  doubt  of  the  correctness  of  the  decision  made;  ft>r 
the  facts  presented  a  case  in  which  a  resident  plaintiff  brought  an  action  ta 
recover  a  sum  of  money  due  him  by  a  non-resident  defendant  owning  prop- 
erty here,  who  appeared  and  made  defense  without  personal  citation  or  selz-^ 
nre  of  property.  The  law  of  Vltis  state,  providing  that  notice  by  publication 
sliall  be  given,  contemplates  that  this  shall  l>e  given  of  the  cause  of  action  on 
which  the  judgment  is  t*)  be  rendered;  and  not  that,  when  notice  is  thus 
given  that  a  pl^ntifiT  asserts  one  cause  of  action,  a  judgment  may  t)e  rendered 
on  another,  of  which  no  notice  Is  given.  The  laws  of  this  state  do  not  deem 
the  seizure  of  property  under  a  writ  of  attachment  notice,  for  it  reqnires  per- 
sonal service  or  notice  by  publication.  It  is  doubtless  competent  for  the  leg- 
islature, when  personal  service  cannot  be  made  within  the  state  on  a  defend- 
ant, to  declare  what  shall  oonstitnto  noUoe  to  a  nonrresldent  debtor  having 
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property  witliin  the  limits  of  the  state  sought  to  be  sQbjectecl  bf  a  creditor  to- 
tbe  payment  of  his  debt.  When,  however,  the  mHoner  in  which  notice  shall 
be  given  in  such  oases  Ib  thus  pi-eacribed,  and  the  legislature  has  declared 
'*tbat  no  judgment  ahaJl  be  rendered  in  suits  by  attachment,  unless  the  cita- 
tion or  aummona  has  been  served  in  the  ordinary  mode,  or  by  publication  in 
the  manner  prescribed  for  by  law,"  we  cannot  hold  that  the  giving  of  noticcr 
is  not  necessary  to  clothe  a  court  with  power  to  hear  and  d^rmlne  the  pend- 
ing cause,  if  there  be  no  appearance;  an^  without  this  no  court  has  tbe  power 
to  render  a  decree  or  judgment  whereby  a  debtor's  property  may  be  sold,  and 
the  proceeds  applied  to  the  creditor's  demand,  even  though  the  property  may 
be  in  tbe  cnstfidy  at  the  law  under  a  seizure  made  through  a  valid  writ  of  at-- 
tachment. 

There  are  cases  holding  to  the  contrary,  and  a  distinguished  elementary 
writer,  citing  such  cases,  says:  "When,  therefore,  notice  to  tbe  defendant  is- 
required.  It  is  not  an  element  of  the  jurisdiction  of  the  court,  but  is  necessHry 
to  authorize  tbe  conrt  to  exercise  its  jurisdiction  by  giving  judgment  in  tbe- 
caiise."  Drake,  Attachra.  §  437.  This  is  the  substance  of  the  language  used 
in  some  of  the  decisions  holding  that  notice  is  not  essential  to  the  juri^iclion 
of  a  court  in  attachment  cases,  and  that,  while  judgments  rendered  in  such 
cases  without  such  notice  are  voidable,  they  are  not  void.  The  word  "juris- 
diction," when  used  in  an  inquiry  whether  a  judgment  a  court  has  assumed 
ttiA  power  to  render  la  void  or  voidable,  can  have  but  one  meaning,  and  means- 
lawful  power  to  bear  and  determine  the  matter  in  controversy.  If.  having 
this  power,  the  court  renders  an  erroneous  judgment,  it  may  be  avoided  by 
such  proceeding  as  the  law  provides,  but  until  avoided  it  is  binding  on  the 
parties  to  the  action.  If  the  court  liave  not  such  power,  any  judgment  ii 
may  assume  to  render  is  necessarily  void,  and  bindsno  person  or  thing.  Courts- 
have  no  power  other  thnn  such  as  are  conferred  upon  them  by  law;  and  tho- 
proposition  that  an  exercise  of  power  which  the  law  forbids  in  the  abeenceof 
facts  made  necessary  by  the  law  to  the  exercise  and  very  existence  of  jurisdio' 
Uon  is  only  voidable,  can  have  basis  on  no  other  theory  than  that  the  courts 
have  an  intierent  power  to  hear  and  determine  when  the  law  denies  or  with- 
Iwlds  it.  The  grmt  difficulty  in  determining  whether  a  judgment  be  void  or 
only  voidable  must  frequently  arise  from  the  presumptions  indulged  from  the 
(act  that  a  court  of  general  jnrisdicUon  haa  aaanmed  to  exerciae  tbe  power  to 
hear  wd  detennlDe.  whereby  inquiry  la  cut  off,  except  as  facts  on  whidi  to 
make  it  are  ftound  In  the  record.  U,  bowerer,  from  the  record,  it  appears 
that  a  fact  necessary  to  coofer  on  tbe  court  power  to  hear  and  d^ermine  a 
given  cause  did  not  exist,  it  la  universally  held  that  its  judgment  is  void. 
Every  fact  which  the  law  declares  shall  wcist  before  a  court  can  lawfully  hear 
and  determine  a  cause  Is  necessarily  a  jurisdictional  fact, — an  element  of  ju- 
risdiction in  the  particular  case.  A  denial  of  the  power  to  render  a  judgment 
is  necessarily  a  denial  ot  the  powor  to  bear  ai^  determine.  The  exerdse  or 
assumption  of  a  power  vrtien  a  fiiet  neceesaiy  to  ita  existence  Is  wanting,  is 
usurpation.  In  an  attachment  suit  the  debtor's  property  is  seized,  and  thus 
brought  into  the  custody  of  the  law;  but,  if  the  debtor  be  within  the  reach  of 
the  ordinary  process  of  the  court,  ttie  law  deelues  that  he  shall  be  brought 
into  court  by  service  of  snch  process,  before  a  judgment  can  be  rondwed 
gainst  him,or  to  subject  his  property  to  sale,  abd  its  proceeds  to  the  payment 
of  his  debt.  If  the  reeord  in  such  a  case  showed  that  there  was  neither  serv- 
ice on  snch  a  defendant,  nor  appearance  by  him,  it  would  not  be  claimed  that 
the  ju^ment  was  not  void,  even  though  it  did  nothing  more  than  to  subject 
tlieattwhed  property  to  its  payment.  In  audi  a  case  it  would  be  admitted 
that  an  elonent  of  jurisdiothm  prescribed  by  a  positive  law  was  wanting. 
What  sliall  be  an  element  of  jurisdiction,  except  as  this  may  he  cuntndled  by 
eonstitutional  safegnardB«  Is  to  be  determined  by  tlie  l^islature.  The  same 
law  which  nukes  penonal  servles  an  element  it  jurisdiction  in  attachment. 
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iiuits,  as  in  all  others,  when  this  can  be  had,  and  thereby,  in  effect,  denies  the 
sufficiency  of  the  mere  seizure  and  cnstody  of  the  debtor's  properly  to  confer 
•on  a  court  the  power  to  hear  and  determine  a  cause,  declares,  if  such  service 
cannot  be  had,  that  notice  shall  be  given  by  publication  before  the  court  can 
■hear  and  determine  the  cause.  The  latter  is  as  clearly  an  element  of  jurisdio- 
•tlon  as  is  the  former. 

The  cause  of  action  on  which  the  Judgment  In  favor  of  ffamU  t.  ffumpfi- 
4rUa  was  rendered,  was  one  essentially  different  from  that  asserted  when  the 
writ  of  attachment  was  levied  and  when  publication  was  made;  and  several 
-cases  have  arisen  in  which  the  necessity  for  further  notice  of  the  new  cause 
■of  action  has  been  considered.  In  the  case  of  MfcRee  v.  Srovm,  4S  Tex.  507, 
notice  was  given  by  publication,  and,  ^ter  this,  a  new  cause  of  adion  was 
flet  up,  on  which  judgment  by  default  was  rendered  without  further  notice. 
In  disposing  of  the  case,  it  was  said:  "This  is  evidently  a  diiferent  canse  of 
-action  from  that  set  up  in  the  original  petition,  and,  under  such  circumstances, 
■a  judgment  by  default  cannot  be  taken  against  the  defendant,  who  has  made 
no  appearance,  merely  by  reason  of  the  service  of  the  original  p^ltion.  Mor- 
rison V.  Walker,  22  Tex.  20;  Bnkine  v.  WOsfm,  27  Tex.  118."  In  Morrison 
V.  Walker  it  appeared  that,  after  personal  service  was  made  on  the  defendants, 
«  new  cause  of  action  was  set  up  by  amendment,  of  which  no  notice  was  given 
by  farther  citation;  and,  in  disposing  of  the  case,  It  was  said:  "No  decision 
•of  this  court  has  gone  to  the  extentof  permitting  a  judgment  by  default  U[fon 
A  moneyed  demand,  set  up  for  the  first  time  by  an  amendment  of  which  the 
party  to  be  ctiarged  had  no  notice.  *  *  *  But,  in  all  cases  where  a  de> 
mand  for  money  npon  a  cause  of  action  otherthan  that  set  forth  in  the  origi- 
nal petition  is  made  by  an  amendment,  we  are  of  opinion  that  there  must  be 
service  ot  the  amendment,  or  the  record  must  disclose  the  fact  that  the  party 
to  be  affected  by  the  amendment  was  actually  in  court,  in  person  or  by  attor- 
ney, and  might  have  had  notice  of  such  amendment. "  The  same  niling  was 
made  in  the  following  cases:  Weather/ord  v.  VanAlatyne,  22  Tex.  22;  De 
Walt  v.  Snow,  25  Tex.  821 ;  FuHoto  v.  MUler,  80  Tex.  29 ;  MoJfeU  v.  Child, 
reas,  34  Tex.  371;  King  v.  Qoodson,  42  Tex.  153;  PendUton  y.  Colville,^ 
Tex.  526;  Hutahinaon  v.  Ouien,  20  Tex.  287 ;  HewiU  t.  Thomas,  46  Tex.  234; 
itabb  v.  Rogers,  67  Tex.  889,  3  S.  W.  Bep.  303.  In  the  case  of  Sotoleg  t. 
Berrian,  12  111.  199,  It  appeal  that  an  action  was  brought,  against  a  non- 
resident, to  recover  a  named  sum  alleged  to  be  due  on  a  note;  that  a  writ  of 
Attachment  was  prayed  for,  issued,  and  levied  upon  land;  and  that  notice  was 
..givea  by  pubUcatloo,  which,  as  is  required  by  the  laws  oltbls  state,  set  forth 
•the  cause  of  atAion.  A  larger  claim  was  subsequently  set  up,  witihout  any 
further  notice  to  the  defendant,  who  did  not  ^pear;  and  on  this,  as  well  aa 
:the  claim  originally  asserted,  a  judgment  was  rendered  in  favor  of  the  plains 
itlff .  In  dinraelng  of  the  case,  the  court  said :  "The  law  requires  ttie  pl^ntifl 
<to  flie  an  affidavit  setting  forth  particularly  Uu  nature  and  amount  ot  ttie  in- 
■debtednesB,  and  tb»  adTwtisement  to  the  defendant  mast  t^prtoe  htm  of  the 
amount  claimed  by  the  pliUntiff.  The  writ  of  attachment  oommands  the 
■sheriff  to  attach  bo  ranoh  of  the  estate  of  the  defmdant  aa  will  be  sufficient  to 
satisfy  the  claim  sworn  to,  with  interest  and  costs  of  suit.  The  judgment 
«au  only  be  satisfied  out  of  the  ^top&ttf  levied  on.  It  Is  not,  for  any  other 
purpose,  even  prima/acU  evldenoe  of  indebtedness.  It  is  evidently  the  de- 
sign of  the  statute  that  the  plaintiff  shall  be  restricted  to  the  particular  de- 
mand set  out  In  his  affidavit.  The  court,  may  upon  satisfactory  proof,  enter 
a  Judgment  for  the  plaintiff  for  Uie  amount  claimed  in  the  affidavit,  and  w> 
cruing  interest,  and  sabject  the  estate  attached  to  the  satisfiaoUon  thereof,  and 
the  costs  of  the  proceeding.  Beyond  this  the  conrt  has  no  authority  to  adju- 
dicate upon  the  rights  ot  the  parties.  Itonly  hasJurisdicUon  *  •  *  for 
the  purpose  ct  sabjeoting  the  pn^rty  attached  to  the  payment  of  the  partic< 
nlar  caose  of  action  specified  in  the  affidavit.  This  precise  question  arose  in 
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the  case  of  EenrU  t.  Stoetuay,  6  Blaokf .  278. "  The  oases  above  oited  were  on- 
{^peal.  but  in  several  ot  them  the  failure  of  citation  after  amendment  wa» 
held  to  be  error  fundamental  in  character;  and  there  is  good  reason  for  hold- 
ing  that  the  same  ruling  should  be  made  when  theqaestlon  arises  collaterally^ 
if  the  onlj  notice  was  by  publication  made  prior  to  an  amendment  setting  up 
a  new  and  independent  cause  of  action.  The  court  not  having  jnrisdit^on 
over  the  person  oi  Humphries,  no  judgment,  evm  before  the  amendment  was 
made,  could  have  been  rend^^  other  than  one  essentially  in  rem.  Pennoyer 
V.  Neff,  95  U.  S.  714.  To  authori2e  that,  under  the  statutes  of  this  state,  no- 
tice by  publication,  there  being  no  appearance,  and  the  seizure  of  property  in 
such  manner  as  to  bring  it  within  the  custody  of  the  law^  and  enable  the  court 
to  condemn  it  to  sale,  and  its  proceeds  to  apply  to  the  debt  due  Harrelli.were 
necessary.  It  is  very  generally  held,  if  an  attaching  creditor,  afters^ing  up 
one  cause  of  action,  and  suing  out  an  attachment  upon  it,  so  amends  his  pe- 
tition as  to  set  up  a  new  and  Independent  eaose  of  action,  and  thnvon  takes 
one  judgment,  that  this  dissolves  the  attaohmenti  at  least  as  tosabsequent 
attaching  creditors,  purchasers,  and  bail.  WiUU  v.  Crooher,  1  Pick.  204; 
Failed  V.  BaldToin,  12  Pick.  388;  Zaiffhton  v.  Lord,  9  Foet.  (N.  H.)  256;. 
Page  v.  Jewett,  46  N.  H.  441;  Tilton  v.  C<ift*ld,  2  Colo.  392.  The  last  case- 
died  was  one  in  which  the  amendment  made  was  held  by  the  supreme  court 
of  the  United  States,  on  appeal,  not  to  set  up  a  new  cause  of  actioiw  and  that 
the  subsequent  purchaser  took  subject  to  the  attachment  suit;  but  we  do  not 
understand  that  court  to  question  the -correctness  of  the  rule  stated  in  the 
cases  above  cited.  If  that  rule  be  a  correct  one  in  cases  in  which  seizure  is- 
not  an  element  of  jurisdiction,  it  may  have  an  important  bearing  in  cases  in> 
which  seizure  is  an  essential  element.  If  a  defendant  be  not  brought  before 
the  court  by  process  which  gives  jurisdiction  over  bis  person,  and  do  not  voi- 
nntarily  appear,  no  judgment  can  be  rendered  that  will  bind  him  personally 
in  an  ordinary  action  for  debt,  on  the  mer^  fact  that  he  has  property  within 
the  reach  of  the  process  of  the  court.  Wliile  seizure  may  lead  to  notice  that 
a  demand  is  made,  this  is  not  the  essential  purpose  that  makes  It  necessary  in 
attachment  and  like  cases.  That  purpose  is  to  confer  upon  the  court  the- 
power  to  render  a  judgment  whereby  the  thing  seized  may  be  sobjected  to  the 
payment  of  the  demand  asserted,  which  cannot  be  done  in  an  action  not  per^ 
sonal,  unless  the  penon  asserting  a  demand  for  money  has  In  some  way  ob- 
tained the  right  to  have  the  thing  seized  subjected  to  the  payment  of  the  sum 
due  him.  In  attachment  cases  this  right  is  acquired  through  the  Hen  given 
tiy  the  levy  of  a  writ  of  attachment;  and,  if  the  lien  be  lost  by  the  dissolution 
<rf  the  attachment,  the  power  of  the  court  to  render  p  judgment  is  lost,  unless 
the  court  has  acquired  jurisdiction  over  the  person  of  the  defendant.  It  is 
nnnecessary  for  us  to  determine  whether  the  attachment  sued  out  by  Uarrell 
was  dissolved.  The  cause  of  actUm  on  which  the  Judgment  was  rendered  in 
fals  favor  was  the  cause  of  acUon  stated  in  the  pleadings  on  file  the  day  the 
judgment  was  rendered;  and,  to  answer  tha^  no  notice  publication  was. 
given  to  Humphries,  and  he  did  not  appear.  Ko  attachment  was  levied  to  se- 
cure and  enforce  the  paymmt  of  the  claims  thus  made  a  causeof  action.  The 
judgment  rendered  Is  an  entirety,  and  waa  rendered  when  the  court  had  no- 
power  to  render  it  If  a  valid  judgment  might  have  been  rendered  on  a  part 
of  the  cause  of  action  set  up,  it  was  not  done,  nor  was  the  court  asked  or  per- 
mitted to  do  so.  We  think  the  judgment  null.  MeMinn  v.  Whelan^  27  GaU 
313;  Janney  v.  Bpeddm,  SB  Uo.  401;  BoaimU  t.  XHckerson,  4  McLean,  262. 

The  intervenor,  Wisnell,  claims  the  Beotes  survey,  whidi  he  alleges  em- 
bmces  part  of  the  land  described  in  the  plaintiff's  petition.  This  claim  Is 
founded  on  the  fact  that  the  patent  under  which  he  claims  calls  tor  the  line 
of  the  Houston  survey,  which  Is  shown  to  have  been  an  old  and  abandoned 
survey,  whoee  lines  have  not  been  Identifled,  which,  however,  is  shown  to< 
have  covered  subetantiaUy  the  same  ground  now  oovered  by  ttie  Long  survey. 
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The  sarv^or  who  mnde  the  survey  under  which  the  patent  to  the  Seates  sur- 
vey issued,  testified  in  the  cause,  aud  Iiis  evidence  shows  clearly  the  true  lo- 
^tion^and  that  the  Houston  survey  was  called  for  in  the  Qeld-notes,  but  never 
found  on  the  ground.  It  was  at  one  time  thought  that  from  the  north-west 
■comer  of  the  Seates  to  the  north-east  corner  at  Uie  Houston  (now  Xiong)  aup> 
vey  that  it  was  only  2,000  vam.  The  northern  tine  ci  the  one  is  on  the  pro- 
longation of  the  other.  By  measurement,  however,  the  rt;al  distance  between 
Ihese  points  was  found  to  be  3,040  varas.  The  call  for  the  west  line  of  the 
Houston,  a  line  never  found,  cannot  extend  the  Seates  survey  to  the  point 
where  the  Hooaton  west  line  would  be  placed  by  course  and  distance  for  its 
tteginning  comer,  whose  true  position  is  not  controverted;  and  especially  ao 
when  it  is  shown  by  the  surveyor  who  surveyed  the  Seates,  when  the  lines 
were  by  him  actually  fixed  on  the  ground.  As  thus  placed,  the  intervener  re- 
i^ives  all  the  land  called  for  in  the  patent  under  which  he  claims;  while  to 
extend  his  eastern  line  to  the  western  line  of  the  Long  would  give  more  than 
twice  the  area  called  for  in  the  patent,  or  that  could  have  been  appropriated 
by  virtue  of  the  Seates  certiScate. 

The  judgment  of  tlie  district  court,  being  erroneous,  will  be  reversed;  and 
jis  the  cause  was  tried  wittiout  a  jury,  and  ail  the  facts  necessary  for  its  final 
disposition  are  found  In  the  record,  it  will  be  here  rendered  in  favor  of  the 
appellants  as  against  Wisnell  as  wdt  as  the  other  defendants.  It  is  so  or- 
dered. 


Bactuof  County  v.  Heabn. 

(Supretne  Court  of  Tezo*.   May  1, 1888.) 

1-  CkJDKTrM— I>DrT  OP  Tbeasosbr  to  Recbivb  NEonbt— Powsr  of  COIOnSSIOlTBRB  TO 
AOTHORIZK  COUKTY  JUDOK  TO  RbCKITB  SfBCIAL  FuND. 

Under  Rev.  St.  Tex.  art.  994,  providinff  that  the  county  treasorer  ahaU  receive  all 
moneys  belonging  to  the  county,  from  whatever  source  derived,  and  apply  the  same 
in  BOW  manner  as  tiie  oonuniaaioMra'  court  m»  direct,  tbe  oommtsftionen'  ooort 
cannot  authorise  the  eounty  judge  to  reodve  ana  dlsbuise  foads,  though  raised  by 
the  county  for  a  special  purpose, 

H.  Samk— DcTT  or  Trusurbr  to  Rsoiiva  Mokbt— Right  to  Cohmissioxs— Rbcbift 
or  Mokbt  bt  Akothbb  Officbs. 

Where  oertaln  funds  whioh  the  law  required  to  pass  throwh  the  hands  of  the 
county  treasurer,  and  for  Uie  rectivlng  and  dlsburMug  of  whidi  he  was  entitled  to 
a  commission,  are  received  and  disbursed  by  another  offloer,  the  tceMttrer  Is  enti- 
tled to  recover  from  the  county  the  commissions  to  whioh  he  would  have  been  enti- 
tled had  he  handled  tiie  f  ands  according  to  law. 

&  Saw— BieoT  or  Trrabcsbb  to  CkMnnssioxs  foh  Uonr  Rbobtvbd  uts  Disbobsbd 

FuiiCXB  OF  ComOE&SIONBBS  TO  FiX  RA.TB  OF  COHPBRSATIOK— PRSStWPTION. 

Under  Rev.  St.  Tex.  art.  2408.  providing  that  the  ootmty  treasurer  shall  be  enti- 
tled to  commissions  not  ezoeeding  a  certain  percentage,  to  be  fixed  by  the  oommis- 
rioners'  court,  for  reoeivlDg  aud  dlsborsing  all  moneys  belonging  to  the  county,  (ex- 
ooDtlng  scbocu  funds,)  a  future  by  the  oommiMloBers'  court  to  make  an  order  regu- 
lating the  allowanoe  in  a  parUouIar  case  raises  an  implied  agreement  on  the  iwrt 
of  the  county  that  the  treasurer  shall  have  the  maximiun  percentage  allowed  by  law. 
4k  Sjjix. 

Where  the  oommisslonera'  oourt  is  authorized  by  law  to  fix  the  allowanoe  of  the 
oountf  tnaenrer,  within  oertatai  prescribed  limits,  and  wadh  oourt  had  for  a  long 
time  tavarlably  sUowed  the  same  pwoenta^,  a  failure  to  make  aa  order  regulating 
the  allowanoe  in  a  particular  case  irould  raise  an  agrooment  bv  implication  on  the 
of  the  county  to  continue  to  pay  the  same  amount  until  It  should  notify  the 
nrer  to  the  contrary. 

Commissioners'  decision.   Appeal  from  district  court,  Bastrop  county. 
Fowler  dt  Maynard,  for  appellant.       W.  JoneM  and  /.  D.  Sai/mVt  for  ap- 
pellee. 

Maltbie,  J.  In  the  year  1873,  Bastrop  county,  by  virtue  of  an  act  of  the 
legislature  approved  the  11th  day  of  February,  IHHl,  issued  bonds  to  the 
amount  of  $30,000,  for  the  purpose  of  building  a  court-house.  The  bonds 
were  sold  at  par  soon  after  Uieir  issuance,  and  Uie  proceeds  were  disbursed 

Digiiized  by  CjOOQ  iC 


Tex.] 


BASTROP  COUKIT  V.  HEABN. 


808 


hj  th«  ootinty  judge  of  that  oountv,  under  an  ordvr  of  the  coramiasloners* 
■  court,  during  the  years  1883  and  1884.  At  the  time  of  the  reception  and  dis- 
bursement ffiC  this  fund,  the  ^pellee.  John  H«am,  was  the  duly  elected,  qtiali- 
fled  and  acting  county  treasurer  of  Bastrop  county,  and  was  at  all  times  willing 
■and  ready  to  receive  said  fund,  and  pay  it  out  according  to  law;  but,  it  hav. 
ing  been  received  and  disbursed  by  the  county  judge,  the  commissioners'  court 
refused  to  allow  appellee  commissions  on  the  same.  The  district  court,  how- 
•  erert  rendered  judgment  la  his  favor  for  2^^  per  cent,  for  receiving,  and  2| 
for  paying  out,  ttin  amount  received  from  tbe  sale  of  the  bonds.  Appellant 
seelis  to  reverse  this  judgment — Firgt,  because  the  1^30,000,  being  a  special 
fund,  was  lawfully  disbursed  without  havlngpassed  through  appellee's  hands; 
■second,  the  commissioner's^  court  uot  having  fixed  any  compensation  for  the 
services  of  the  county  treasurer  of  Bastrop  county  for  receiving  and  paying 
-ont  county  funds,  lie  is  not  entitled  to  reoover  a  judgment  for  services  tlmt 
be  should  have  rendered  in  this  instance. 

It  is  provided  that  it  shall  be  the  duty  of  the  county  treasurer  to  receive  all 
moneys  belonging  to  the  county,  from  whatever  source  they  may  be  derived, 
and  to  pay  and  to  apply  the  same,  as  required  by  law,  in  such  manner  as  the 
-commissioners*  oourt  of  bis  county  may  direct.  Bev.  St.  art.  994.  Tbe  stnt. 
nte  makes  no  distinction  between  general  and  special  funds,  but  explicitly  re- 
quires that  all  moneys  belonging  to  a  county  shall  be  received  and  paid  out 
by  the  county  treasurer  under  the  direction  of  the  commissioners'  court. 
Clearly,  tbe  power  to  direct  the  county  treasurer  to  pay  out  money  would  not 
authorize  a  diversion  of  it  from  its  lawful  depositary,  and  confer  a  right  to 
direct  some  other  party  to  pay  it  out;  and  we  conclude  that  the  action  of  the 
■commissioners*  oourt  of  Bastrop  county  in  causing  tlie  county  judge  to  receive 
and  pay  out  the  fund  in  question  was  without  authority  of  law.  It  was  held 
In  the  case  of  Beard  v.  City  qfDeeeUur,  64  Tex.  7,  ttiat  the  municipal  au- 
thorities of  a  city  having  a  qualified  treasuref  cannot  place  its  money  in  tbe 
hands  of  its  mayor,  to  l>e  by  him  disbursed,  and  thereby  deffat  the  rights  of 
tbe  treasurer  to  commission  on  money  that  should  have  been  delivered  to  such 
treasurer,  and  by  him  have  been  disbursed;  and  that,  when  moneys  of  the 
■city  are  disbursed  by  another  agency,  a  right  of  action  exists  in  favor  of  the 
treasurer  for  the  amount  of  the  commission  he  would  have  received  had  he 
disbursed  it.  This  decision  was  made  in  a  case  involving  the  rights  of  the 
4xea8urer  of  the  city  of  Decatur,  who  was  acting  under  article  365  of  the  Re- 
vised Statutes,  which  is  not  materially  different  from  the  provisions  of  the 
Jaw  governing  the  rights  and  duties  of  county  treasurer;  and  no  reason  Is 
perceived  why  tlie  same  doctrine  should  not  apply  in  their  favor.  There  is 
no  principle  better  established  than  that  an  office  is  property,  to  the  emolu- 
ments of  which  the  incumbent  is  entitled  during  the  term  for  which  he  may 
have  been  elected  or  appointed. 

The  constitution  (article  16,  g  44)  provides  that  the  l^islature  shall  pre- 
scribe the  duties  of  a  county  treasurer,  and  that  he  shall  have  such  compen- 
sation as  may  be  provided  by  law.  Tbe  legislature  has  prescribed  that  the 
county  treasurer  shall  receive  all  moneys  belonging  to  tbe  county,  and  shall 
be  entitled  to  commissioQS,  to  be  fixed  by  the  commissioners'  court,  as  follows: 
Tor  receiving  all  moneys  belonging  to  the  county,  (except  the  school  fund,) 
not  exceeding  2|' percent.;  and  not  exceeding  2|  per  cent  for  paying  out  same. 
Bev.  St.  art.  2403.  From  these  several  provisions  of  the  law  it  is  evident  that 
a  county  treasurer  is  the  lawful  custodian  of  all  moneys  that  may  belong  to 
his  county,  and  he  has  a  property  right  In  such  moneys  to  the  extent  of  his 
commissions.  The  legislature  has  fixed  the  maximum  percentage  to  which  a 
county  treasurer  may  be  entitled,  and  has  imposed  the  duty  on  the  comuiis- 
sioners'  court  fixing  tbe  compensalion.  The  law  prescribes  no  time  when  the 
court  shall  fix  the  compensation  of  the  county  treasurer  for  receiving  and  dis- 
bursing Uie  public  moneys,  nor  is  there  any  inhibition  to  the  changing  of.lbe 
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rate  of  percentage  after  it  baa  been  once  flxed ;  tbe  intention  doubtless  being 
to  leave  the  compensation  largely  in  tbe  discretion  of  the  commiBsioners'  courts 
within  the  rate  named  b;  the  legislature,  and  not  to  exceed  $2,000  in  any  one 
year,  trusting  that  tribunal  to  do  Justice  between  tbe  county  and  its  treasurer. 
It  is  not  claimed  that  the  commissioners'  court  of  Bastrop  county  could  have 
deprived  appellee  of  commiBsions  on  the  fund  In  question  if  it  had  done  its  Antj 
in  making  an  order  fixing  his  compensatlott;  but  the  contention  Is  that,  by 
failing  to  make  such  order,  there  is  no  compensation  provided  by  law  for  ap- 
pellee* and  for  that  reason  he  is  not  entitled  to  recover  in  this  suit.  If  the 
county  ean,  under  the  pretext  set  up  by  it,  defeat  a  recovery  of  commissiona 
from  this  spec^  fand*  it  oonld  by  nonraction  deprive  appellee  of  any  oompen- 
aatien  whatever  tat  taoeiTittg  and  dtebursing  tbe  public  fnnds.  Snob  an  an- 
]uBt  result  as  this  was  never  contem|dated  tbe  legislature,  and  we  tliink  no 
such  constmction  should  be  given  to  the  act  under  consldanition.  As  before 
Btftted,  the  compensation  of  tbe  treasnrer  Is  left  Iwgely,  but  not  entirely,  to 
the  commisBioners*  court.  Ji  the  court  fiiUs  to  act,  there  Is  still  left  some  data 
from  which  the  lef^slative  will  may  be  dtsoovared.  It  has  dedared  a  maxi- 
mum allowanoeforsneboiBceni.  Thecommissioners'court  of  Bastrop  county, 
it  is  true*  could  hare  eortailed  it;  but,  luiTlng  failed  to  do  so,  the  altemidlve 
is  presented  whetbor  such  failure  shall  nsnlt  In  depriving  an  otfieer,  who  had 
no  control  over  tbe  court,  of  his  Jnst  rights.  <a  whiter  the  act  shall  be  re- 
garded as  directory  to  the  court.  We  are  of  the  c^nion  that,  inasmneh  as 
tliis  provision  of  the  statute  was  made  In  Um  Interest  of  the  oonntiea,  theoom- 
missloners  being  agents  of  the  oouatles,  a  failure  to  make  an  order  r^tuliuing 
the  treasurer's  allowance  must  be  considered  as  u  imfdUed  agitement  on  the 
part  of  such  county  that  the  treasurer  shall  have  tho  maxlmnia  peroentage 
allowed  by  law  The  oommissionere'  eonrt  of  Bastrop  county,  it  is  true,  had 
passed  no  oider  allowing  eompensafelon  to  its  county  tnasnrer  for  services 
rendered,  but  had  allowed  2jtper  cent,  for  reert vltig,  and  2}  tm  piling  out, 
county  funds  sinee  the  year  1870.  This  state  of  fat^,  we  think,  would  raise 
an  agreement  by  imputation  on  Uie  part  of  the  eoanty  to  continue  to  pay  the 
same  amount  until  it  notified  appdlee  tiuit  it  liUended  to  reduce  its  ctnupensa* 
tlon. 

The  Judgment  rendered  was  In  the  statntoiy  limit,  and  should  be  afilnned. 

SxATTOir,  O.  J.  Beport  of  commission  of  ^wals  examined,  their  opinion 
adopted,  and  the  judgment  affirmed. 
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Kkw  IteAL— Fbtitiok  roa— FAiLtru  to  Tom  If  onoK  Dtmnro  Tbbm— ITeouoe^o  op 

COUNBIL. 

In  a  petMon  for  a  n«w  trial,  wfaore  no  motion  therefor  vaafllad  at  tlie  tana  of 
eoort  at  'trUch  tbe  adTatsa  judgment  waa  rendered,  an  aUenttoo  that  petitioaer'a 
oormsel  aod  other  atunueTa  wnom  he  asked  refused  to  file  moh  motuui,  nnsuih 
ported  1^  an  afBdavlt  of  neglect  of  dnty  by  peUtloner'a  ooutxtal,  ia  not  a  soffloient 
excuse  for  the  delay. 

Appenl  from  district  court.  Live  Oak  county. 

Petition  by  Matbew  McOloin  against  Bridget  MoGloln  fbr  a  second  trial  ot 
property  rights.  Defendant's  exceptions  were  sustained,  and  she  ubUined 
}iK^;ment.   Plaintiff  excepts,  and  uppeals. 

Ja$.  C.  Cadet  for  appellant.   T.  3.  O'Callahant  tor  appellee. 

Wajlkek,  J.  Appellant  soed  appellee  for  a  new  or  second  trial  of  property 
rlffhts  between  parties.  Complaint  of  appellant  Is  that  ^t  Septecaber  term, 
IwS,  of  the  district  court,  a  trial  was  had  in  a  suit  by  his  wife,  tbe  appellee, 
for  divorce,  and  tor  a  decree  settling  bar  claim  to  certain  property.  In  which  » 
'  judgment  was  tendered  for  divorce,  and  a  verdict  and  judgment  in  her  favor 
on  her  claim  for  tlw  described  property;  that,  prior  to  the  trUK  he  had  em- 
pk^ed  counsel,  and  informed  his  ooudmI  of  his  defense  to  her  property  claim, 
of  the  names  of  his  witnesses,  of  their  testimony;  that  at  the  trial,  and  wheq 
the  examination  of  plaintiff's  witnesses  was  near  the  dose,  be  was  arrested 
on  a  capias  issued  out  of  tbe  disti^t  oonrt  upon  an  i  odictment,  ai)d  waa  by 
the  sheriff  taken  from  the  court-house  in  search  of  b»il  for  a  short  time,  and 
on  bis  returning  to  the  court-room  the  jury  were  retiring  to  consider  of  their' 
verdict;  that  a  verdict  for  his  wife  was  returned  against  him;  that.  learning 
his  witnesses  had  not  been  examined,  be  desired  his  counsel  to  file  a  motion 
for  newtriHl;  the  counsel  refusing,  he  asked  other  attorneys  to  represent  him 
in  an  effort  to  get  a  new  trial,  ail  ot  whom  refused ;  and  "  he  has  not  been 
able,  using  every  effort  In  his  power,  to  bring  the  matter  before  the  court  un- 
til this  present  term."  Suit  ftled  August  10, 1886.  Complaint  is  made  against 
his  attorney  that  he  examined  no  witness  on  tbe  trial,  and  had  only  pleaded 
general  dental.  A  statement  follows,  alleging  as  focts  what  would  show,  if 
proven,  that  in  ttie  decree  agatnst  falm  on  the  property  question  he  had  suf- 
fered injnsUce.  The  defendant  nested  to  the  petition,  ''for  the  reason  tba( 
all  tbe  matters  and  things  leferred  to  in  tbe  petition  wen  tried  and  finally 
determined  between  said  parties  In  tbe  former  suit,  and  the  same  are  adjudi- 
cated, and  nosnfBeient  reason  is  given  why  such  judgment  should  be  -sow 
disturbed*"  The  exoepttons  were  sustained.  Plaintiff  dedlning  to  amend, 
judgment  was  rendered  for  defmdant,  and  the  plaintiff  exoroted  and  appealed. 
Tbe  only  question  la  as  to  thesnlBclencyof  the  petition.  This  is  tested  bythe 
inquiries:  (IJDoesitshovmeritoriousdefbnseV  (2)  Is  It  shown  that  by  fraud* 
accident,  or  uiat  by  act  of  the  adveree  party  he  was  prevented  f  nmi  nuUdng  tals 
defense  on  the  Mai?  And  (8)  has  sufficient  legal  raense  been  shown  for  not 
making  tbe  application  during  the  term.  Tagtor  v.  Huc^*  6&  Tex.  288?  Otter* 
Urn  Slwn,  Tn.  417;  Phmmer  y.Potoer»  39  Tex.  6;  Vnrdeman  v.  SS- 
toard»t  21  Tex.  787;  BttnOeit  v.  iZlos,  Id.  171 ;  Gaperton  r.  Waoatowt  18  Tax. 
IZS;  Spmmr  Klnnard,  12  Tex.  180;  Cooft  v.  Ih  la  9ana,  13  Tex.  446. 
^nw  p&tlm  is  aufflcient  in  showing  material  facts  constituting  a  defense. 
The  arrest,  and  detention  fhnn  the  court-room,  at  the  time  his  presence  and 
his  own  testimtmy  were  needed,  may  be  r^arded  an  accident  excusing  the 
ftUore  to  present  his  evidence  upon  the  trial,  although  repreeent«d  by  bis 
counsel.  There  are  no  allegations  of  fraud  or  misconduct  charged  against  the 
plaintiff.  It  is  not  chaifrea  that  she  or  her  witnesses  testified  uatruthf  lUly, 
T.8s.w.no.5-20  ^g,,^^,  Google 
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save  indirectly  as  to  th6  grounds  of  the  verdict.  MeMurray  v.  McMurray, 
67  Tex.  670,  4  S.  W.  Rep.  ^7.  The  pounds  of  excuse  fur  not  moving  for  a 
new  trial  within  10  days  after  the  ve^ict,  or  bringing  his  grievances  t>efore 
the  court  during  the  term,  are  not  satisfactory.  II  is  not  pretended  but  dur- 
ing the  term  he  knew  of  all  the  alleged  failings  on  part  of  his  counsel  as  to 
not  calling  witnesses,  and  in  not  preparing  bis  pleadings  so  aa  to  present  his 
grounds  defense;  for  be  aUeges  that,  upon  learning  these  facts,  "he  applied 
to  bis  said  attorney  to  llle  a  motion  to  secure  for  him  a  new  trial  of  the  cause, 
when  bis  attorney  refused.  Then  be  applied  to  other  attorneys  of  the  court 
at  tlie  said  September  term,  1885,  all  of  whom  refused."  The  court  was  open 
to  the  personal  appeal  of  an  injured  suitor,  and  upon  such  application  the 
court  would  have  assigned  to  him  counsel,  upon  a  proper  shoM'ing,  to  prepare 
and  present  the  grounds  for  relief  against  the  action  complained  of.  With- 
out affidavit  to  the  petition  the  court  would  hesitate  in  allowing  the  charge  of 
neglect  of  duty  on  part  of  the  attorney  to  overcome  the  presumption  that  his 
official  action  was  proper.  Ttte  attorney  probably  should  have  presented  the 
motion  for  new  trial,  and  should  havo  done  so  if  the  allegations  in  the  peti- 
tion here  are  true.  .  If,  in  his  opinion,  a  motion  for  a  new  trial  was  nseteas, 
it  was  his  duty  to  so  advise  his  dient.  That  the  other  lawyers  present,  and 
presumably  advised  of  the  merits  of  the  case,  would  not  undertake  for  defend- 
ant the  labor  of  setting  aside  the  verdict  and  judgment,  is  not  fttvorable  to 
pl^ntifl's  case.  Lawyeia,  as  a  elaas,  while  not  wanting-  la  courtesy  to  their 
fellows,  are  generally  ready  to  aid  an  oppressed  litigant  in  securing  justioe. 
It  is  their  protession  and  dut7. 

The  petition  does  not  show  diligence  on  the  part  of  plalntlfF  In  asserting 
his  rights,  and  the  jtu^^mt  belowi'snstainlng  esro^tionsi  waa  proper.  The 
Jodgment  bsiow  is  affirmed. 


HOBST  V.  HSBBINO. 

(Aipratte  Court  itf  Tana.  May  8, 1888.) 

1.  LiMTM.'noir  ov  Actios^Adthbsb  FosSBsraoN— Wazir  Aoriov  n  BiaitBD — ^Rbt.  St. 
Tax.  I  8L91. 

In  an  action  for  the  recovery  of  loud,  three  vear's  poseeuion  by  a  defendant,  who 
eannot  show  hlB  poBsesdon  to  be  within  the  umlta  of  the  surrey  under  which  he 
•liUtns,  Is  not  a  bar  nndw  Rev.  St.  Tex.  1879,  |  8191,  which  requires  that  wnrj  nit 
tor  the  reeoveryof  real  estate againat  apeEMa  in  peaoeaUeand  adyeraepossosrion 
nnder  title  or  color  of  title  abau  be  iuatuiated  witmn.  thxea  years  from  the  aoora- 
loffof  the  cause  of  action. 
%  Estoppbl~Bt  Acts— Fjuldbb  to  Object  to  Location  or  Boundabt. 

Where,  in  an  action  tac  the  recovery  of  land,  there  is  no  evideDce  that  pUdntUE, 
■    b^  aot  or  word,  assented  to  the  location  of  the  oonndacy  Una  olaimad  and  used  by 
vie  defendant,  be  la  not  esta^ed,  nalosv  b][  ttM  atakata  of  UmltaUona,  from  awart- 
fng  bis  clahn.^ 

Error  to  district  court.  Live  Oak  county. 

Action  by  C.  Herring  to  recover  lands  claimed  and  occupied  by  J.  C.  Horst. 
Judgment  for  plaintiff  as  to  a  portion  of  the  lands,  and  defendant  now  brings 
error.  Bov.  fit.  Tex.  1879,  §  3191,  requires  tliat  "evwyauit  to  be  instituted  to 
recover  real  estate,  as  against  any  person  in  peaceable  and  adverse  possession 
thereof  under  title  or  color  of  title,  shall  be  instituted  within  three  yean  next 
adCter.the  cause  o{  action  shall  have  accrued,  and  not  afterwards." 
Leitering  and  J.  G.  Cade,  for  plaintifC  in  error. 

'  Beepectdufi  the  lubjeot  of  eatoppel  by  conduct,  see  Johnson  r.  Insurance  Co-^JKy.) 
8  S.W.Kep.  l&4,and  note:  City  of  Chicago  t.  Cameron.  (IU.)11  N.  B.  Rep.  890;  K^ey 
V.  FiOt,  (Ind.)  Id.  458;  Conker  v.  Hawthorne,  (WisO^Ss  N.T^.  Rep.  4W;  Hubbard  v. 
Hart,  gowa.)  Id.  283 ;  Held  v.  Ladne,  (Ulch.y8a  H.  W.  9tO:  Cnuu'  Appe^  (Fa.) 
•  AU.  B«p.^;  ferry  v.  Dow,  iVt.)  Id.  Id;  Wise  v.  WUUams,  (Cal.)  14  Pao.  Rep.  804: 
Aelohert  T.  Vosa,  (tia.)  3  S.  £.  Rep.  QSHi  Insnranoa  Co,  v.  Slee,  (lU.)  13  N.  E.  Rep.  543; 
Bjmum  V.  Prestaa,  (Tex.)  6  S.  W.  B^.  438 ;  Forney  v.  CaUionu  Co.,  (Ala.)  4  Soath.  Rep. 
IK;  Stone  v.Tyree,(W.Va.)B  B.S.H^.87S. 
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Walker.  J.  The  litigation  ta  this  salt  is  to  determlDe  the  locRlIty  of  the 
north  line  of  the  Himoo  Hyta  lei^ue  of  land,  and,  in  event  of  its  conflict  with 
the  O'Boyle.  Killely,  and  Seale,  Morris  i%  Seale  tntcts,  wfaicli  are  junior  sur- 
v^,  the  effect  of  the  adverse  possession  held  by  Horst  under  the  junior  sur- 
TC^B.  The  Byan  granti  made  in  1835,  calied  for  the  Prio  river  on  the  south. 
Tbe  O'Boyle  and  KillelysaTveTa  wen  made  hj  the  aune  man,  O'Docberty* 
the  surveyor  <rf  McMuUln's  colony,  and  called  for  the  Atascosa  river  on  the 
north,  and  bounded  aa  south  by  Byan  survcT.  The  Seale,  Morris  &  Seale  640 
iq^ears  to  have  been  located  In  1874,  and  calls  for  the  south-west  corner  of 
the  Killely  survey  upon  tlie  Byan  north  line,  and  runs  west  calling  for  the 
north  line  at  the  Byan  survey.  In  1874,  Atkins,  a  deputy  surveyor  of  the 
oounfy,  made  a  survey  for  Ussery  (Horst's  vendor)  of  the  O'Boyle  and  KiUely 
surveys,  and  by  his  survey  the  north  line  of  the  Byan  is  placed  some  1,760 
varas  south  of  where  plaintiff  in  this  suit  claims  it  to  be.  In  1874.  Ussery 
inclosed  the  land  mirUi  of  the  line  as  run  by  Atkins,  and  wittiln  the  lines  ok 
the  three  junior  surv^  above  named. .  He  sold  to  Hocat  in  1881,  and  the 
possession  has  been  continuous  and  adverse  from  1874  to  the  flllnff  of  this . 
suit,  August  15,  1888.  Much  testimony  was  introduced,  and  sMse  difflcultty 
was  encountered  in  finding  the  lines  called  for  by  O'Dodierty,  and  in  satis- 
faetoiily  identifying  the  locality  of  the  Byan  nw th  line.  To  avail  hlmssU 
cf  the  statute  of  Urattation  of  ttiree  3rean  the  defendant  was  bound  to  show 
his  poasenion  to  be  within  tiie  surveys  under  which  he  claimed.  So  con- 
troversy existed  as  to  the  locality  of  the  south  line  of  the  6404kcreB  t^uxA.  Am 
to  tite  south  line  of  the  O'Boyle  and  Klllely  surveys,  it  was  dependent  upon 
the  Byu>  north  line  called  for  the  surveyor  in  running  soath  from  the  Atas- 
cosa in  making  these  snrv^.  The  Byan  survey  was  made  by  Uie  same  sur- 
Tvyor.  If  the  north  line  of  the  Byan  should  be  found  f  urthra-  north  than  the 
supposed  south  line  of  the  surveys,  as  determined  in  the  Atkins  survey,  then 
the  connection  between  the  possesssion  of  Horst  and  his  vendor  and  the  sov- 
ereignty of  the  soil  would  be  severed,  and  the  plaintiff  would  be  entitled  to 
recdver  the  north  line  so  fixed.  The  court  submitted  the  issue  of  limitation 
in  the  charge  as  follows,  (after  giving  tbe  facts  making  tlie  defense:)  Upon 
80  finding,  "they  should  find,  on  account  of  limitation,  for  the  defendant  all 
the  land  he  has  bo  possessed,  and  that  is  found  to  be  included  in  and  embraced 
in  the  flald-notes  of  his  respective  surveys  as  expressed  in  the  grants  under 
wliich  he  claims;  the  jury  to  dedde*  under  the  roles  given  tbem,  how  far  tbe 
defendant's  gi-ants  oall  for  and  in  ta^  embrace  the  laud  in  defendant's  poch 
session,  and  whether  or  not  the  resurvey  of  the  land  for  the  defendant  under 
Usseiy  takes  the  same  land  as  in  the  original  gruits  of  title,  for  tbe  defendant 
can  only  claim  by  limitation  to  the  extent  uf  the  boundaries  in  his  title. "  Tbe 
verdict  was  for  plaintifl  for  the  Byan  grant  as  described  in  the  petition,  save 
as  to  the  640-acre  tract,  which  was  g^ven  to  defendant  under  his  defense  of 
limitation  of  three  years.  We  cannot  determine  that  this  finding,  as  to  the 
locality  of  the  Byan  lines,  was  not  supported  by  the  testimony.  Upon  so  find- 
ing, its  effect  was  to  include  in  the  Byan  survey  that  part  of  plaintiff's  field 
aituated  upon  the  O'Boyle  and  Killely  surveys.  The  length  of  time  of  pos- 
session Is  under  10  years,  and  there  is  no  payment  <tf  taxes  shown;  so  that  only 
the  statute  of  three  years  could  apply.  This  possession  as  to  the  640-acre  sur- 
vey  was  under  the  sovereignty  of  the  soil.  As  to  the  other  tracts,  defendant 
only  bad  nuked  possession  for  about  nine  yeara. 

Flaintifl  in  error  assigns  error  in  the  refusal  of  the  court  to  cliarge  upon 
the  effect  of  acquiesence  on  the  part  of  plainliCF,  by  words  or  acts,  in  the  local- 
ity of  the  Une,  when  the  fence  was  built  by  Ussery,  and  when  defendant 
bought,  as  an  estoppel;  and  as  to  effect  of  an  agreement  as  to  the  locality  of 
the  line  by  declarations,  or  by  some  positive  act  calculated  to  deceive,  acted 
upon  by  ttie  defendant.  An  examination  of  the  general  charge  shows  that  the 
nme  iaauea  are  carefully  submitted.  But  tbe  statement  of  facts  is  silent  as 

Digiiized  by  Google 


808  SOUTH  WBfi'JHM  BBPOSTEB.  [TeX. 

to  any  act  or  word  on  the  part  of  the  plaintiff  showing  assent,  or  tendpncy  to 
show  it,  on  his  part.  Mere  Btlence  or  inaction  will  nut  destroy  a  legal  title, 
unless  added  to  it  la  adverse  possession  for  a  saffleient  time,  and  under  condi- 
tions prescribed  by  the  statutes  of  limitation  to  mature  such  poooeaslon  Into 
tttle.    Wmtanu  v.  Conger,  49  Tex.  602. 

The  motion  for  newtrlal  presented,  only  in  general  terms,  error  In  adjndg- 
Ing  to  plaintiff  more  land  than  he  was  entitled  to,  the  refusing  of  charges 
asked,  and  the  verdict  as  contradictory  to  the  law.  We  have  noticed  all  the 
questions  properly  raised  la  the  reoord.  and  find  no  error.  The  judgme&t 
la  affirmed. 


KiKo  «t  al.  V.  Harteb. 
(Supreme  Court  of  Texfu.  May  1, 1888.) 

1.  HovEBtBAD— Abakdosxbnt— CLoeiyo  Place  or  Bcsivksb  tmrDSR  ATTACHmtira. 

H.  owned  a  honse  and  lot,  in  which  he  carried  on  the  saloon  business  as  a  means 
of  support  for  himaeU  and  family.  Attaohments  were  issued  sgaisst  blm,  and  the 
personal  property  and  fixtures  used  In  the  saloon  were  levied  on.  While  the  saloon 
was  dosed  under  these  attachments,  other  creditors  attached  the  house  and  lot. 
HeZd,  that  the  closing  of  the  buBlness  by  the  levy  of  the  former  attachments  did 
not  work  an  abwidonment  of  the  homestead  oharaoter  of  the  prc^rty. 

9l  EUju— How  Lost— Cautiko  on  Bcbikbsb  in  tbb  Najci  or  Akothbb. 

Subsequently  to  the  levies,  H.  resumed  the  saloon  business  in  the  name  of  another. 
Held  that,  as  the  business  was  exemot,  it  was  immaterial  whether  the  arrange- 
ment was  indolent  or  not;  nor  could  any  estoppel  to  assert  a  homestead  be  based 
on  it. ' 

a  SAn. 

H.  having  died  before  the  house  and  lot  were  sold  on  execution,  his  widow  ap- 
plied to  have  it  set  off  to  her  as  her  homestead.  On  trial  of  the  issue,  she  was 
akked,  on  cross-examination,  "U  shemade  any  objection  to  the  business  being  car- 
ried on  In  the  name  of  W."  Held,  tiutt  as,  daring  the  life-time  of  the  fansbeod,  he 
had  the  rl^t  to  oontrol  and  manage  the  property,  it  was  wholly  immaterial,  aa  to 
the  %aestlon  of  her  rights,  whether  she  niade  any  objeotion  at  not. 

^  AfTBAIi— PRACTIOB— AsaiOMMENTB  Of  ErROH. 

An  assignment  of  error  that  "the  court  erred  In  each  and  every  paragraph  of  hts 
charge,  and  said  charge  was  not  applicable  to  and  warranted  Yty  the  evidence,  nor 
is  said  charge  authorised  by  the  law  when  applied  to  the  facts  of  this  cose,"  is  too 
general  to  M  considered. 

Commissioners*  decision.   Appeal  from  district  court,  Clay  coanty. 

John  Harter  owned  a  residence  and  lots  in  the  town  of  Henrietta,  on  whlt^ 
he  resided  with  his  family,  coDsIsting  nf  his  wife  and  four  children.  He  also 
owned  a  business  house  and  lot  In  Henrietta,  in  which  he  carried  on  the 
saloon  business,  which  last-named  property  Is  the  subject-matter  of  this  suit. 
In  October,  IUSS,  Harter  was  indebted  to  various  persons,  and  on  the  28th  ot 
that  month  his  bar-fixtures  and  billiard  tables  were  levied  on  by  attachment* 
and  the  next  day  all  other  property  In  the  saloon  business  was  levied  on  by 
attadiments.  He  owned  no  other  property,  except  two  milch  cows,  and  house- 
hold furniture,  etc.  His  license  as  a  retail  liquor  dealer  had  expired  about  a 
month  before  the  attachments  were  levied,  but  he  had  paid  $400  on  new  license 
for  a  year;  leaving  $50  balance  due  on  tlie  license,  which  bad  not  been  is- 
sued. On  November  2,  1883,  Le  Oierse  A  Co.  Instituted  suit  in  the  county 
court  for  their  claim  against  Harter,  and  sued  out  an  attachment,  which  they 
caused  to  be  levied  on  the  house  and  lot  In  which  the  saloon  business  was  car- 
ried on.  About  10  days  after  the  attachments  were  leried,  a  saloon  businees 
was  again  ojiened  In  the  building  In  the  name  of  A.  F.  Weaver;  tbe  license 
bavlDg  been  Issued  to  htm  at  Harter's  request,  the  balance  of  $50  due  on  the 
license  being  paid.  A.ppellant»  were  creditors  of  Harter.  he  Gierse  A  Co. 
tHToaght  sidt  on  IXuAt  claim,  and  levied  a  writ  of  attachment  on  the  saloon 
teiildlng  and  lot  on  the  2d  of  November,  1883,  on  which  they  recovered  judg- 
ment, on  the  9th  of  January,  1884,  In  the  county  court,  for  $491,  and  fore- 
closing the  attachment  lien.   Order  of  sale  was  Issued  on  this  judgment,  but 
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tbe  ptaparty  was  not  sold,  because  Harter  died  on  January  29*  1884,  before 
the  day  of  sale.  King  &  Davidaoo  recovered  judgment  against  Harter  la  the 
Jostice'B  court  on  tbe  28tb  of  November.  1883,  for  «170.70.  on  which  execu- 
tion was  issued,  and  levied  on  the  saloon  building  and  lot  on  tbe  same  daj  the 
Le  Gierse  order  of  sale  was  issued.  Both  the  execution  and  order  of  sale 
were  returned  without  making  sale,  because  of  Hartei  's  death.  Appellee,  & 
£.  Harter,  was  the  widow  and  administratrix  of  Harter's  estate*  and  allowed 
the  claims  of  both  fCppellants  for  the  amounts  named  in  the  respective  Judg- 
Bunts,  but  refused  -to  allow  or  recognize  tbe  liens  against  tlie  house  and  lot, 
and  appellants  instituted  suits  to  enforce  their  liens  acquired  by  levy  of  the 
execution  and  attachment,  which  suits  were  pending  at  the  time  of  the  trial 
ftf  this  case.  From  about  August,  1888,  up  to  tlie  time  of  his  death,  Harter 
was  in  bad  health,  unable  to  give  personal  Httentton  to  his  business.  He  was 
down  town  bat  once  after  Octotwr  28.  1883.  The  business  run  by  Weaver 
WHS  Harter's.  It  was  put  in  Weaver's  name  to  protect  the  creditors,  who  let 
him  bave  the  stock  of  liquors  on  a  credit.  This  arrangement  was  made  a 
eondition  necessary  by  the  parties  who  furnished  the  sto^  of  liquors.  Har* 
ter  declared  his  intention  to  continue  business  in  the  house  in  Weaver's  name, 
and  said  he  expected  to  be  able  to  resume  in  his  own  name  in  a  short  time. 
It  was  admitted  that  the  value  of  the  property  was  #450.  Appellee,  S.  E. 
Hartfr.  made  application  to  the  probate  court  to  have  the  residence  and  saloon 
property  both  set  apart  to  her  and  her  children  as  exempt  homeetead  property, 
which  was  contested,  by  appellants.  The  contest  resulted  in  tbe  pro^te  court 
entering  judgment  sustaining  the  application,  from  which  appellants  appealed 
to  the  district  court,  where  the  case  was  tried  by  jury,  Mhy  19, 1885,  and  ver- 
dict and  judgment  returned  and  entered  sustaining  f^ipeUee's  claim  to  tbe 
pnq»eity  as  homestead. 
Chatnutt  A  WtUbome,  for  appelluits.  StBon    Bomar^  for  appellee. 

AcKBK,  J.,  {a/ter  atatinff  the  /aeU.)  Property  used  by  the  head  of  the 
family  for  carrying  on  the  business  he  pursues,  for  the  support  of  his  family, 
is  just  as  much  a  put  of  the  urban  homestead  as  the  urban  residenee;  and, 
when  tlie  homestead  cbaractor  attaches,  it  continues  until  voluntarily  aban- 
doned.  The  residence  is  acewded  the  protection  of  the  homertead  laws  be- 
cause at  being  the  place  of  the  home  of  Uie  family,  and  tiie  business  honse  is 
protected  because  of  its  occupation  and  use  for  the  purpose  of  carrying  on  the 
business  or  calling  of  tlie  head  of  the  family.  To  be  an  abandonment  that 
would  subject  such  property  to  seizure  and  sale,  there  must  be-  a  voluntary 
leaving  or  quitting  of  tbe  nddenee.  with  a  then  present  intent  to  oeonpy  it 
no  more  as  a  home;  and,  to  subject  the  business  pnqierty  to  such  liability, 
there  miut  be  a  voluntary  closing  (tf  the  business  for  which  it  was  used  by 
the  head  of  the  £unily  in  pursuit  of  his  oUling.  Cl^  v.  fai^^Wm.  60  Tex. 
61:  Cline  v.  Upton,  56  Tex.  320;  Or^  v.  Max^,  S8  Tex.  214.  Being  Hart- 
er's place  of  business  at  the  time  of  his  death,  we  think  it  immaterial  that 
tbe  bu^nesB  was  conducted  in  the  name  of  another.  We  think  U»  home- 
stead claim  is  fully  sustained  by  the  evidence  given  upon  the  trial,  and  that 
there  was  a  total  uilure  to  prove  abandonment.  Conceding  there  was  fraud 
on  the  part  of  Harter  in  resuming  and  conducting  the  business  in  the  name 
of  Weaver,  we  cannot  see  how  tbat  couU  be  made  to  operate  as  au  estoppel 
against  appellee's  homestead  claim.  Tbe  property,  being  homestead,  and  pro- 
tected against  creditors,  could  not  be  the  subject  of  fraudulent  dealing  as  to 
creditors.  Beard  v.  Blum.  64  Tex.  59.  We  discover  none  of  the  elements 
of  the  doctrine  of  estoppel  in  tiiis  case.  Whatever  rights  appellant  had,  re- 
mained unchanged  by  reason  of  tlie  business  being  resumed  and  carried  on  in 
the  name  of  Weaver.  Blum  v.  Mnvhant,  58  Tex.  400.  A  satisfactory  rea- 
son Is  given  for  carrying  on  the  business  in  the  name  of  Weaver.  Harter 
had  to  obtain  Us  stock  of  goods  on  a  credit.   Thoee  who  furnished  him  with 
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the  goods  required  thitt  tbe  boiiness  should  be  so  oonductod  to  protect  it 
against  the  demands  of  Barter's  other  creditors. 

On  tbe  trial,  appellee  testified  as  a  witness  in  her  own  behalf.  On  cross- 
examination  she  was  asked  by  coansel  for  appellants,  **lf  she  made  any  objec- 
tion to  the  business  being  carried  on  in  the  name  of  Weaver, "  to  whic&  ooun- 
for  appellee  object  upon  the  gronnd  that  tbe  testimony  sought  to  be 
Sidled  was  irrelevant  and  immaterial.  During  the  life-time  of  the  hnslwDd 
he  had  tbe  right  to  control  and  manage  the  property,  and  it  was  wholly  im- 
material, in  determining  the  rights  of  herself  and  children  in  the  property, 
after  his  death,  whether  or  not  the  wife  objected  to  tbe  use  which  was  made 
of  the  property  by  the  husband. 

The  only  other  assignment  of  error  Insisted  upon  Is:  "The  court  erred  in 
each  and  eTciy  paragraph  of  his  charge,  and  said  charge  vras  not  applicable  to 
and  warranted  by  the  evidence,  nor  is  said  cliarge  authorized  by  the  law  when 
applied  to  the  facts  of  this  case."  That  this  assignment  Is  too  general  to  re- 
quire consideration  is  too  plain  to  demand  discussion.   Bules  Sup.  Ct.  24, 25. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be  affirmed. 

Staytoh,  C.  J.  Report  at  commission  of  appeals  examined,  their  opinion 
adopted,  and  tbe  Judgment  affirmed. 


Kahphann  et  al.  v.  Williams  et  ai, 

iSupreme  Court  of  Texru.   May  1, 1888.) 

1.  ITiooTUELB  IssTatriiB>m— What  Is— Bill  or  Excbanob. 

A  draft,  In  the  following  words :  "Hr.  L. :  Please  pi^  to  K.  *  Co,  fSOO,  and 
ohai^  the  same  to  acoount.  P., "— aooepted  "by  the  drawee,  and  Indorsed  by  payees, 
Is  not  a  negotiable  instnuaent,  and  need  not  be  protested  to  Und  the  Indorser. 

2.  AMtONMXNT  — Or  Non-Nbootiablb  Biu.  ow  ExcHANoa— Dutt  ow  HoLuaa  to  Usa 

DlLlOBMCS— EtiDBNCE. 

In  a&  aetitm  by  the  holders  of  a  non-oeaotlablft  bill  of  exchange  Indorsed  to  them 
tor  TBlue  br  d^ndaota,  plaintiffs,  nader  IteT.  SL  Tea.  arte.  267, 888,  wbich  provides 
that,  In  ormr  to  hold  the  assignor  of  a  non-negotiable  instrument  as  surety  ft>r  its, 
payment,  the  assignee  sball  use  due  diligence  to  collect  the  some,  and  parol  testi- 
mony shall  be  inaomissible  to  prove  that  the  assignor,  drawer,  or  Indorser  of  such 
Instnimeat  has  released  tbe  bolder  from  his  obll^tion  to  use  due  diligence  to  ool- 
loot  ItL  most  show  due  diltgenoe  to  ooUeot  the  same;  and  where  no  suit  had  been 
Invugot  thereon  until  the  third  term  of  court  after  tha  cause  of  action  agfdnst  soch 
indorser  had  accrued,  and  no  excuse  for  such  delay  had  been  alleged  In  tbe  original 
petition,  parol  testimony  Is  not  admissible  to  prove  tliat  defendants  released  plain, 
tub  from  tiielr  obUgatlon  to  use  Bucb  diUgenoB. 
8.  SAn— Acnov  BT  Assioma  or  Noh-Nbootluhlb  Biu,  or  BxoHuias— FLBADim— 
TiTLB  or  Absionbs. 

In  such  case  a  supplemental  petition  averring  that  plaintiffs  held  the  bill  of  ex- 
change for  collection  as  a  favor  to  one  of  defendants,  and  that  he  never  Instructed 
TdalntiilB  to  bring  salt  on  It,  sbowa  that  plaintiffs  old  not  own  the  iaatrument  ao 
uat  tdiey  could  sue  either  the  aooeptor  or  indorser. 

Commissioners'  decision.   Appeal  from  district  court,  Bexar  county. 

Action  by  Williams  A  Russell  against  G.  A.  Kampmann  A  Go.  on  the  fol- 
lowing written  instrument:  "San  Aktonio,  June  21,  1884.  Mr.  L.  Lam- 
bert: Please  pay  to  Gus.  A.  Kampmann  ft  Co.  five  hundred  dollars,  and 
charge  the  same  to  account.  W.  J.  Ji^rince."  The  draft  was  accepted  by 
the  drawee,  Lambert,  June  23,  1884,  and  was  indorsed  by  Gus.  A.  Kamp- 
mann A  Co.   There  was  a  judgment  fbr  plaintiff,  and  defendants  appeal. 

Vfinter  <ft  Altgdt,  for  appellants.   Jaa.  W.  jSfopAenson,  for  appellees. 

Haltbib.  J.  The  petition  alleges  that  theplidntiffs  are  fbe  ownen  and 
holders  of  the  draft,  and  that  it  became  due  and  pay^e  on  the  5tb  of  Decem- 
ber, 1884,  by  reason  of  the  faet  that  demand  tor  pajrment  was  made  on  that 
day.  Tbe  other  auctions  were  ^ipropriate  to  the  relief  sooght.  Defend- 
ants excepted  to  this  petltlxm  sufaalantlaUy  tax  tbe  reasons  that  the  Inatm- 
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ment  fined  on  had  not  been  protested  and  notice  f^Yva  as  required  by  law,  and 
also  becaase  suit  was  not  brought  to  the  8nt  term  ot  the  court  after  the  right 
of  action  acca-ned,  or  to  tbe  aeoond  term,  showing  good  cause  for  not  bring- 
ing suit  to  the  flrat  term.  Plaintiffs,  in  thalr  supplemental  petition,  allegei 
hj  way  of  excuse  for  not  using  due  diligence  to  oollect  the  draft,  that  defend- 
ant Boelhanwe,  of  the  Arm  of  O.  A.  Kampmann  ft  Co.,  represented  to  plain- 
tifFs  tbat  the  draft  was  to  be  held  by  plaintiffs  for  collection,  as  a  favor  to 
fioplhauwe,  and  that  be  never  at  any  time  instructed  plaintiff  to  protest  or  ln> 
stitute  suit  on  it.  All  civil  jurisdiction  was  by  an  act  <tf  tbe  l^ialature  ap- 
proved February  25,  1881,  taken  from  the  oonnty  court  of  Bexar  connty.  and 
given  to  the  district  court,  and  for  that  reason  It  had  jurisdiction  of  the  mat- 
ter in  controversy:  otherwise  it  would  not,  as  the  amount  of  the  debt,  exclu- 
sive of  interest,  does  not  exceed  the  sum  of  $500.  An  allegation  of  the  peti- 
tion that  the  debt  became  due  on  the  5th  day  of  December,  demand  of  pay- 
ment having  been  made  on  that  day,  would  not  have  the  effect  to  prevent  the 
draft  from  becoming  payable  until  that  time;  but,  the  undert^ing  being 
payable  on  demand,  it  l>ecame  due  on  tbe  23d  of  June, the  date  of  acceptance, 
or  as  soon  thereafter  as  demand  of  payment  could  reasonably  have  been  made. 
1  Daniel,  Neg.  Inst.  p.  542.  8  605;  Cook  v.  Cook,  19  Tex. 437.  This  Instru- 
ment was  not  negotiable;  and  there  was  no  necessity  tot  protest  to  fix  the  !!»• 
bility  of  indorsers  under  the  law-mercliant. 

It  is  provided,  however,  by  articles  267  and  268  of  tbe  Bevlsed  Statutes 
Uiat,  in  order  to  hold  the  assignor  of  a  non-negotiable  Instrument  as  surety 
for  its  payment,  the  assignee  sliall  use  due  diligence  to  collect  the  same,  and 
parol  tesdmGoiyL  shall  be  inadmissible  to  prove  that  the  assignor,  drawer,  or 
indoraer  of  soob  Instrument  has  relOHsed  the  holder  from  his  obligation  to  use 
doe  diligence  to  oollect  it.  The  diligence  required  under  this  statute  Is  th« 
same  as  that  required  in  negotiaMe  instruments  under  tbe  law-merohant. 
Tbompaon  v.  Payne,  21  Tex.  625.  Suit  not  having  twen  brought  until  the 
third  term  of  the  court  after  tbe  cause  of  action  accrned,  and  no  excuse  for 
the  delay  being  allied  in  the  original  petltioD,  the  exceptions  to  it  should 
have  been  sustained.  Nor  do  the  allegations  of  the  supplemental  petition, 
hereinbefore  set  out,  cure  the  defect  of  the  uriginal  petition.  If  the  plaintiffs,, 
as  is  alleged,  only  held  the  draft  for  collection,  and  as  an  accommodation  for 
one  of  the  defendants,  the  instrument  not  being  their  property  on  which  they 
could  maintain  an  action  against  the  acceptor,  they  could  not  against  the  in- 
dorsws.  It  is  further  averred  In  the  supplemental  petition  "that  on  or  about 
tbe  2d  day  of  August,  1884,  the  plaintiffs,  at  the  special  request  of  the  de** 
fendant  Boelbauwe,in  order  to  enable  the  saidBoelhauwe  to  close  up  the  busi- 
ness of  Qus.  A.  Kampmann  &  Co.,  credited  tbe  amountof  the  said  bill  on  the 
account  of  Gus.  A.  Kwnpmann  A  Co.,  being  assured  by  Boelhauwe  tbat  he 
would  be  liable  for  the  amount  should  said  Lambert  fail  or  refuse  to  pay  said 
bilL"  Defendants  answered  this  supplemental  petition  by  a  genend  deni^ 
and,  farther,  that  they  did  not  in  writing  or  otherwise  make  suofa  promlse.- 
Tbe  supplemental  petltfm  does  not  appear  to  have  been  Intended  to  form  the 
basis  tst  a  suit  for  the  reoovory  of  money  paid  oat  and  expended  at  the  request 
of  Boelfaaawe  for  his  use  and  benefit,  or  for  the  use  and  benefit  of  tbe  firm  vlt 
Kampmann  ft  Co.,  bnt  as  an  exouie  Ua  appellees*  failure  to  Mie  diligence  la 
the  coUectiim  of  the  draft.  We  are  clearly  of  the  opinion  tliat,  under  thetaets 
stated,  no  sultcan  be  maintained  on  the  draft,  but  tbinkthe  judgment  should 
bo  reversed  and  remanded,  so  iluit  appelleeo  may  have  an  opportunity  to 
amend  their  petition,  if  thoy  desire.  No  opinion  is  expressed,  however, 
wbe^er  they  can  maintain  an  action  agiUnst  ^)pellantB  or  not. 

Staytov,  G.  J.  Report  of  commission  of  appeals  examined,  their  oplnlcm 
adcpted,  and  the  judgment  reversed  and  cause  remanded. 
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Uissousi  Fao.  Rr.  Co.  «.  Oob^waix. 
(Supnme  OmnH  of  TVaxu.  Mar  ^ 

1.  GiBRivHS— Ov  LiTB  &rooK— SnoiAi.  Contract— Dbla.t  in  TaiNBPOETATioir. 

ArsUioad  oompukyift  liable  for  delaj  In  tnasportlng  oatUe  aeoapted  t^lt  tor 
ourlaoe,  regardlau  of  a  speolaloontram  made  wuh  the  aUfper  liaiitiiig  tta  UabUr 
ity  to  InjurieB  resulting  tscm  wUUnl  negUsenOe.  Vtdlowinff  BoUwav  Co.  T.  fibp- 

rfe,  8  aw.  Rep.  67*.'  ^ 

IL  Ba.1U— A9BBBXINT  FOR  NOTIOK— VALroiTT— WBAT  AnSWBB  ICDBT  SkOIT. 

Whether  an  aaimemetit  betiween  a  railroad  oompany  aooeptiag  cattte  for  ahtp- 
nWDt  beycmd  ita  line  and  Che  shipper,  leanlring  tiie  latter,  as  a  oondlticn  preosdent 
to  his  right,  to  recover  for  any  Ima  or  Injury,  to  give  notice  to  aome  officer  fA  the 
oompanj  or  its  nearest  station  agent,  before  the  removal  of  the  cattle,  is  reason- 
ablejind  tikerefore  binding  on  the  shipper,  depends  upon  whether  the  oompany  had 
an  omoerOT  agent  to  whom  notiOBooold  be  given Daartheplaoe  of  deUTei7:  andui 
answer  in  an  action  aff^ast  the  oonuany,sMtiiignpsuoh.  oonMwfc,  bntmiaklns  no 
allegation  upon  this  latter  subjeot,  Is  bad  on  arararrer.  Following  jRaUuuu  Co. 
T.  Harris,  88.  W.  Rop.  674. 
9.  Biun— Of  Livb  Stook— Nbouoktob  ik  Cabino  ros  Cattlb— Ikstritotiokb. 

In  action  by  a  shipper  againat  a  common  carrier  for  negUgeaoe  In  transporUng 
cattle,  the  oourt  properly  refused  to  iuatruot  the  jury  that  '*U  any  ostUs  were  in* 
inred,  or  had  died  from  the  eSects  of  being  overheated  on  aooonnt  of  hot  weather, 
then  plalntifl  oould  not  recover,"  the  jurjp- having  been  Instructed  that  d^endant 
would  not  be  liable  for  any  loss  not  caused  by  want  of  oare,  and  there  being  evi- 
dence of  negligenoe  by  ddrendant  in  watering  the  cattle,  sntdi  InstmoUMi  migfat 
tend  to  miswM  the  jnnr  by  rtinlnattng  the  oonditton  of  the  weather  in  deteimiubig 
tbeinestionof  want  01  oare  by  the  dmondanta  In  supplying  the  ootUs  with  watw. 

Appeal  tvom  diBtiicfe  coast.  Tarrant  ooanfy. 

AcUon  for  nflgligeneB  of  Mmmon  carrier  ia  transportathm  of  oattle,  T. 
B.  Cornwall  againat  Miaioiui  Badflo  Bailwa^  ConqwDy.  Defendant  filed, 
among  other  Bpedal  pleas,  one  to  the  effect  that  In  onBldatatton  of  the  re- 
duced rate  of  fratj^t  fpvm,  the  shipper  esiiedally  agrewl,  as  a  condition  pro- 
eedent  to  his  r^ht  to  an^  damages  Cor  loss  or  tnjuiy  to  tJie  cattle,  daring 
tatnsportation,  he  would  give  notice  in  writing  of  his  daim,  verified  by  affi- 
davit, to  some  gmeral  olflcw  of  said  oompanj,  or  Its  nearest  station  agent, 
before  said  stoA  was  mingled  with  other  stodc,  wlUiin  one  day  after  delivery 
at  destinaUon,  which  pluntlff  failed  to  da  Yanlict  for  plaintifl.  Defendant 
appealed. 

DaoU,  BaaU  A  Bogen,  tax  ^ppeliant.   Baii  A  MsCart,  for  a^llee. 

Walksb,  J.  Cornwall  sued  the  appellant  for  damagea  for  nogUgenoe  and 
delay  in  transporting  99  beeves  from  Colorado,  Tex.,  via  Whitlsboro,  MasocK 
gee,  Sedalia,  and  Hannibal,  to  Chicago.  The  plailitiff's  case  in  pleadings  and 
evidence  was  the  refusal  of  the  employes  of  the  defendant  com  panyiUiWhiUs- 
boro  and  at  Sedalia  to  allow  the  cattle  to  be  watered.  BoUi  were  regular 
feed  stations,  and  at  both  the  tr^ns  ware  late,  and  the  cattle  suffering 
from  heat  and  thirst,  and  reqaert  had  been  made  at  both  places  for  facilities 
for  watering  the  cattle.  Delays  were  shown  on  the  route.  At  times  the 
trains  with  the  cattle  would  be  side-tracked  and  halted  in  ttie  sun.  The  heat 
was  intense,  and  the  cattle  were  fat.  Loss  was  estimated  by  witnesses  at 
100  pounds  per  head,  and  the  price  each.  The  defense  relied  apon  a 
shipping  contract,  signed  by  the  parties  exempting  the  company  from,  liabil- 
ity for  delay  in  tntnsportation  and  matddg  as  a  prerequisito  to  salt  that  a 
OJaim  fur  damages  verified  by  affidavit  he  given.  The  charge  al  the  court 
submitted  the  phuntiffs  case^  disregarded  tm  omtraot  aa  affecting  the  right 

iBeepeotin^  the  right  of  oomman  carriers  to  limit  th^  liability  by  oontntet,  see  Ex- 

EOo.  V.  DuikeU,  (Tex.)  0  S.  W.  Rep.  765,  and  note;  Railroad  Co.  v.  Thomas,  (Ala.) 
th.  Bn>.  liOVu^  Bailroad  Co.  v.  Biordan,  (Pa.)  IS  AtL  Rep.  8S4  and  note: 

V.  RalBoad  Co.,  (N.  T.\  IS  V.  B.  Rep. SSSr  Railroad  Co.  v.  Sherrodr(Ala.}  4  South. 
Kep.sS;  Ayrea  r.  Railway  Oa,  (Wta.)  ff^  H.  W.  Bep.4ai:  Blookv.TnmsportatlonCo., 
SCW.Bep.88L  .  • 
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to  recover  for  negUgeoee  Ui  the  tzansportatlon,  and  h«)d  that  the  stipulation 
for  notice  before  suit  was  not  obligatoiy  on  plaintiff.  Vexdict  and  Judgment 

tor  plaiDtiflf  for  9915. 

The  questions  of  law  arising  In  the  case  as  to  the  effect  of  the  contract  re- 
quiring notice,  and  for  exemption  from  liability  from  negligence,  tiave  been 
settled  by  this  court  adversely  to  appellant  since  the  trial  of  tliis  cHse  in  the 
district  court.  RaUtoai/  Co.  v.  Harris,  67  Tex.  166.  2  S.  \V.  Bep.  574. 
Complaint  is  made  that  the  court  refused  a  (diarge  tliat  "  if  any  cattle  were  in- 
jured or  had  died  from  the  effects  of  being  overheated  on  account  of  hot 
weather,  then  plaintiff  could  not  recover  for  such  loss. "  The  court  had  al- 
ready charged  that  defendant  would  not  be  liable  for  loss  in  value  necessarily 
incident  to  the  transportation,  and  not  caused  by  want  of  care  of  the  agents 

defendant.  It  would  seem  that  the  beat,  with  the  want  of  water,  was  a 
matter  to  be  considered  by  the  jury,  and  the  charge  might  have  been  mislead' 
ing;  as  it  would  be  If  understood  as  eliminating  the  condition  of  tlie  weather 
in  determining  the  question  of  want  of  care  on  part  of  the  defendant  as  to 
facilities  for  watering  the  cattle. 

The  verdict  was  not  excessive,  under  the  testimony.  The  other  assign- 
ments do  not  appear  to  be  relied  upon.   The  judgment  below  Is  affirmed. 


HAZutm  9t  ai.  V,  Spencb. 

(Suprrme  Court  of  IVxcu-  May  4, 1888.) 

1.  PuuDiva— AjfBHDHBHT— Whin  Allowablb— Rrt.  St.  Ttx.  Art.  1192. 

Under  Hev.  St,  Tex.  art.  119S,  which  provtdes  that  pleadlnes  may  be  amended  by 
leave  of  oonrt,  l^on  anoh  temu  as  the  ooort  may  preaoribe,  Mfore  the  partlea  ao- 
□ounce  themselves  ready  for  trial,  and  not  thereafter,  a  oonrt  cannot,  without  any 
ahowioff  of  Burpriae  or  injury  by  the  ruUngBOf  the  ooort,  or  that  the  party  haaa 
meritorioas  cause  of  action  or  defense,  after  aunooneement  of  ready  for  trial,  aOow 
pleadiogs  to  be  amended  as  a  matter  of  course. 

S.  APPXAIi—Bsviaw-'lCi.TTBB  HOT  APPAaBKT  OH  TU  RbCOBD. 

Where  the  record  contains  no  statement  of  facts,  and  there  is  nothing  in  the 

fileadiugs  or  evidence  to  show  that  the  evidence  euinded  is  relevaat  to  tne  idead- 
ngs  and  material  to  the  case  of  appellant  as  made,  Judgment  will  not  be  reversed 
for  such  exclusion. 

Appeal  from  district  court.  Tom  Oreen  oounly. 

This  was  an  action  by  Robert  Spence  ona  note  executed  by  J.  W.I^awhone, 
D.  D.  Kennon,  A.  K.  Barfietd.  H.  C.  Barfleld,  L.  B.  Harris,  J.  K.  Upton.  J. 
W.  Barfield,  and  A.  J.  liogers  to  one  Balney,  and  by  him  indorsed  to  plain- 
tiff. Judgment  forplaintifl.  Defendants  Harris  and  Upton  appealed.  Eev. 
St.  Tex.  art.  1192.  provide  that  pleadings  may  be  amended,  by  leave  of  the 
court,  upon  such  terms  as  may  be  prescribed  by  the  court,  bef<«e  the  parties 
announce  themselves  ready  for  trial,  and  not  thereafter. 

Mtiy*  A  Wright  and  /.  FT.  Timmint,  lor  appellants.  Fiaher  <6  Townes, 
for  appellee. 

Walker.  J.  Spence  the  appellee,  sued  J,  "W.  Lawhone,  D.  D.  Kennon,  A. 
K.  Barfield,  H.  C.  Barfleld.  L.  B.  Harris,  J.  N.  Upton,  J.  W.  Barflelil,  and  A. 

J.  Rogers  on  a  joint  and  several  note  made  by  them  to  Bainey,  and 

indorsed  to  plaintiff,  for  85,000,  and  12  per  cent,  interest  from  maturity,  the 
note  being  of  date  September  16.  1884.  and  due  90  days  thereafter;  renewed, 
and  time  extended  six  months;  a  credit  of  863.  The  defendants  Harrfai  and 
Upton  pleaded  usury ;  and,  further,  that  they  signed  as  sureties  only  for  the 
accommodation  of  J.  W.  Lawhone,  A.  K.  and  H.  C.  Barfleld.  and  D.  D.  Ken- 
non ;  that,  when  they  (Harris  and  Upton)  signed  the  note,  Rainey,  the  owner 
of  the  note,  bad  a  deed  of  trust  for  security  upon  2,300  head  of  cattle  (giving 
marks  and  brands)  on  the  range  in  Tom  Green  and  Concho  counties,  being 
ample  security  for  the  note;  that  but  for  this  deed  of  trust  iixey  would  not 
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hftve  signed  the  note;  that  Ralney,  while  owner  of  the  note,  permitted  tfae 
principals  thereon  to  sell  300  head  of  cattle,  and  apply  the  proceeds  to  their 
own  nse,  and  not  upon  the  note.  Defendants  pleaded  the  valne  of  said  cat- 
tle as  ofbet.  and  also  the  sum  of  S775  proceeds  of  sale  of  cattle  nnderthedeed 
of  trust  alleged  to  hare  been  otherwise  appropriated.  February  12. 1887,  on 
trial  without  a  Jury,  judgment  was  rendered  for  pltlntifr  against  the  appel- 
lants. Harris  and  Upton,  for  64.754.31.  and  against  all  the  others  for  #6,522, 
and  costs,  including  stipulated  attorney's  fees  of  10  per  cent.  Harris  and 
Upton  appealed.   There  Is  no  statement  of  facts. ' 

The  record  contains  two  bills  of  exceptions.  The  first  shows  that  appel- 
lants Introduced  Dan  Kennon  as  a  witness,  who  testified  "that,  after  the  exe- 
cution of  the  deed  of  trust  to  Rainey,  and  prior  to  the  sale  under  it.  be  and 
defendant  Lawhone  sold  400  or  600  head  of  cnttle.  principally  in  the  brands 
covered  by  the  deed  of  trust,  and  the  proceeds  had  been  applied  to  other  pur* 
poses  than  on  the  note,"  when  defendant's  counsel  then  asked  the  witness 
**if  Bainey  gave  bis  consent  to  the  sale  of  said  cattle;"  to  which  question,  and 
the  answer,  plaintiff  objected,  on  the  ground  "that  defendants  had  not  al- 
leged in  their  aniiwer  the  insolvency  of  the  principals  on  the  note,  and  that 
said  answer  did  not  show  tliat  defendants  were  injured  by  the  sale."  The  ob- 
jection was  sustained.  The  second  bill  of  exceptions  shows  that  appellants 
offered  to  prove,  by  the  witness  Kennon.  "that  Kainey,  the  original  holder  of 
the  note  sued  on,  while  the  bolder  of  the  note,  gave  his  consent  to  and  per- 
mitted the  principals  to  squander  and  dispose  of  certain  cattle  upon  which 
there  was  a  deed  of  trust  given  by  the  prlncipnls  to  secure  the  payment  of 
said  note,  and  which  deed  of  trust  was  idleged  by  satd  Harris  and  Upton  to 
have  been  an  inducement  for  their  signing  the  note  as  sureties;**  to  which 
plaintiff  objected,  beoatise  ''it  was  not  alleged  in  thslr  answer  that  the  piin- 
cipate  were  insolvent,  and  no  charge  was  in  the  answer  that  Bfdn^  had  no- 
tice of  such  inducement."  The  objections  were  sustained.  Appellants  then 
asked  leave  of  the  court  to  withdraw  their  announcement  of  ready  for  trial, 
on  the  groand  oi  surprise,  so  that  they  might  amend  their  answer  so  as  to 
conform  to  the  views  of  the  court.  This  was  nsfnsed,  and  dtfendants  ex- 
cepted. The  assignments  attack  the  action  of  the  court  in  excluding  the  tes- 
timony of  the  witness  Kennon.  and  in  refusing  to  allow  appellants  to  with- 
draw the  case  from  trial  In  order  that  they  might  amend.  The  motion  for 
new  trial  merdy  urged  the  action  of  the  court  on  the  trial,  and  no  affldavitcnr 
other  showing  Is  made  showing  injury  by  the  rulings  of  the  court,  or  that  tiie 
defendants  have  a  meritorious  defense.  It  appears  that  the  judgment  against 
the  alleged  principals  In  the  note  was  for  91,767.^  In  excess  of  the  recovwy 
against  appellants.  From  this  It  must  be  presumed  that  there  was  some 
kind  of  adjustment,  testimony,  and  action  thereon  favorable  to  appellants; 
and.  In  absence  of  a  statement  of  facts,  we  cannot  determine  from  the  reccnxl 
that  the  excluded  testimony  oonld  have  Increased  the  amount  ot  the  credit  al- 
lowed them  on  the  trial.  After  announcenwnt  of  ready  for  trial,  the  oonit 
cannot  allow  amendment  to  pleadings  as  matter  of  course.  Bev.  St.  1192. 
No  showing  of  surprise  or  Injury  was  shown,  at  the  time  or  afterwards,  as  basis 
for  the  court  to  act  upon  the  amendment  to  the  pleadings  aaSai. 

The  practice  of  testing  the  sntficiencT^of  pleading  by  objecting  to  testimony 
for  defects  in  it  Is  deprecated.  Beyoi^  4hat  appellants  seem  to  have  been 
allowed  on  the  trial,  it  does  not  appear  that  It  (the  excluded  testimony)  could 
have  benefited  appellants.  The  insolvency  of  the  alleged  principals,  and 
knowledge  of  the  alleged  motive  to  the  appellants  signing  the  note,  were  not 
alleged.  1^  material,  the  absence  was  not  supplied  by  the  testimony.  Wid- 
laee  v.  flo^.  62  Tex.  638 ;  ChHaman  v.  Miller,  15  Tex.  161 ;  Hall  v.  Jaeik- 
son,  3  Tex.  305.  The  absence  of  these  allegations,  with  the  absence  in  tlie 
record  of  any  showing  tliat  appellants  were  in  fact  sureties,  renders  the  ex- 
clusion ot  the  testimony  harmless  in  the  final  result.   In  absence  of  state- 
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ment  of  fEicts,  snd  it  not  being  staown  that  the  excluded  t«eliniony  was  rele- 
vant to  the  pleadings  as  they  are  of  record,  and  nuUwiti  to  the  defendant's 
case  as  made,  the  jndgmentcannot  be  reversed.  Lanier  r.  Ferryman,  59Tex. 
106;  RaUtpay  Co.  t.  Sutor,  56  Tex.  496;  Jfmea  v.  Caaaaos,  29  Tex.  482; 
Thomp9on  v.  Calliaon,  27  Tex.  438;  Blaokwell  t.  PatUm,  28  Tex.  674;  Gt^f- 
fey  T.  MtmUy.  21  Tex.  408;  Hutohina  v.  Wade,  20  Tex.  7;  €falhreath  v.  Tern- 
pieton.  Id.  46;  King  v,  Oray,  17  Tex.  62:  Payne  t.  Benham,  16  Tex.  365; 
8u6i0U  T.  JTerr,  12  T«x.  868.  Judgment  bdow  is  aflBrmad. 


VoKsaa  et  al.  «.  Rhinb. 
(Supreme  Court  of  Tenu.  Hay  4, 1888.) 

1.  PATmrr— Pbsidiiftion  o>>— Disxihal  or  AonoN  roa  Porousb  Katm. 

In  trespass  to  try  title  it  appeared  that  one  S.  sold  the  land  in  ooutroTersy  to  A., 
execating  to  him  a  bond  for  title  binding  her  to  convey  the  land  to  him  on  paymeni 
of  three  notes  exeooted  by  him  for  the  purchase  moncfy;  that,  on  salt  bnraght  on 
the  first  note,  a  judgment  was  obtained,  and  the  land  sold,  under  the  judgment,  to 
B. ;  that  B.  conveyed  the  land  to  C,  and  that  on  C.'s  death  the  Iwd  was  sold  by  his 
administrator  to  plaintiff  under  order  of  the  probate  court;  that  S.  married  M.,and 
jointly  sued  on  the  second  note,  but  the  execution  Issued  on  the  judgment  was  re- 
turned satisfied;  that  suit  was  also  bnmght  on  the  third  note,  bnt  the  same  was  dis- 
missed; that  U.'B  wife  died  leaving  defendants  her  hetrs  at  law,  her  husband  hav- 
ing predeceased  her;  that  a  deed  dated  during  the  husband's  life-time,  but  not 
signed  by  him,  purporting  to  convey  the  land  to  C.  In  oonsideratton  of  a  sum  ttte  ag- 
grente  of  the  three  notes,  was  produced,  and  allcnnd  h^  the  courk  as  eridenoe  of 
receipt  of  the  purchase  money ;  and  that  UMeTidenoe.BhcnredthstC).,aiidafterhIm 
the  plaintiff,  had  been  In  uninterrupted  possession  of  the  land  for  17  years.  Hetd, 
t^at  plaint^  bad  a  good  title,  and  that  time  could  be  no  doubt  that  the  purciuse 
money  had  been  fully  paid. 

2L  Tebspass  to  Tbt  Title— PLBASHfo — Alleoiitg  Pathest  oy  PtmcHAss  Monst. 

On  trespass  to  try  tiUe,  where  pl^tlS  aUwes  ownerAip  genwaUy,  he  is  properly 
permittea  to  prove  faota  tendtog  to  show  he  oad  either  the  legal  or  equitable  title, 
and  his  petition  need  not  speomcsUy  allege  payment  of  ti»  puretiase  money- 

8.  ExcBPTiONS,  Biu.  or— Btatbiuiit  ov  Facts— Failuks  to  Fii.b  Bsroas  Ssd  or 
Tbhh. 

A  bill  of  exception  founded  on  a  statement  of  &ct8  cannot  be  considered  where 
snail  statement  was  not  filed  until  after  the  adjournment  of  the  oonrt  at  tbe  end  of 
the  term.* 

Appeal  from  district  courtt  Fannin  county. 

David  Rhine  brought  an  action  in  trespass  to  try  title  to  certain  land  against 
Edgar  Morris  aud  ottiera.  '  Judgment  for  tbe  pluntitt.   Defendants  appeal. 

*mis  ot  exceptions  miut  be  prepared  and  settled  before  the  end  of  the  term  at  wtiich 
the  cause  was  tried,  Bweet  v.  Perkins,  2i  Fed.  Rep.  777;  Stave  Co.  v.  Manufacturing 
Co.,  S3  Fed.  Rep.  George  v.  State,  CEer.)  artte,  35;  or  within  such  time  as  the 
parties,  by  th^r  agreement  made  part  of  the  record,  may  stipulate,  or  within  the  time 
aUowed  by  t^e  ooort  in  its  order  to  that  effect,  made  in  term-time  and  spearing  In 
tbe  record,  Halce  v.  Stmbel.  (111.)  IS  N.  B.  Rep.  VM;  City  of  Westminster  v.  Shl^y, 
(Ud.)  18  AtL  Rep.  865.  A  distinction  is  to  l>e  observed  in  ttiis  respect  between  the  set- 
ttlng  and  allowance  of  a  bill,  which  Is  an  act  judicial  in  its  nature,  and  the  act  of  signing 
sndWlisg  the  bUl,  which  Is  mer^ministertal.  Haker.  Strubel,  (111.)  13  N.  E.  Rep.  070. 
The  bill  must  be  signed  dniing  term-time,  unless  authorised  to  be  signed  after  adjoum- 
ment  by  consent  or  agreement  of  counsel.  Harkland  v.  Albes,  (Ala.)  2  South.  Rep. 
128;  State  t.  Smith,  (Kau.)  16  Pac  Rep.  354.  Bills  of  exceptions  filed  more  than  10  days 
after  the  exrdration  of  the  trial  term  of  the  court  below  wiU  not  be  considered  on  appeal. 
Btewsrt  V.  State,  (Tex.)  6  S.  W.  Rep.  817.   But  where  one  has  done  ail  in  his  power  to 


I  unable  to  have  his  bill  of  exceptions  drawn  out  in  form  and  signed  during  the  term, 
tiie  judge  whopmided  at  the  trial  has  tbe  power  to  sign  the  same  afterwards,  and  it 
Itecomes  a  part  of  the  record,  with  ttie  same  effect  as  ix  rigned  during  the  term.  Cho 
Oong  T.  Steuns,  (Or.)  17  Pac.  R^  871. 
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C.  O.  Lneritt  and  C.  i>.  Braea,  tot  appelbntt.  R,  B.  SempU  and  W,  A. 
BramUtU,  for  appellee. 

OAiNRa,  J.  The  appellee,  David  Rbine,  brought  this  suit  In  the  court  be- 
low. His  amended  petition  contains  the  aU^iiUona  required  by  tlie  statutes 
£ar  an  action  o{  treepass  to  try  title,  and  also  spei^ally  sets  up  title  acquired 
bj  the  statute  of  limitations.  The  defendants  pleaded.  "Not  guilty,"  and 
also  specially  answered  that  they  were  owners  of  the  land  as  the  sole  heirs  of 
Catlierine  Morris,  deceased.  The  land  was  patented  to  Felix  G.  Saddler  in 
1845.  The  evidence  showed  that  he  died,  leaving  Catherine  Saddler,  his 
wife,  surviving  htm,  and  that,  in  a  partition  of  his  estate,  the  lands  were  set 
apart  to  her.  In  18S8,  she  married  one  B.  L.  Morris,  who  died  in  1877.  She 
^o  died  in  1881,  leaving  defendants  as  her  sole  heits.  Before  her  marriage 
to  Morris,  in  1858,  she  sold  tbeland  to  James  Abercrombie,  executing  to  Iiim 
a  bond  for  Utle.  which  bound  her  to  convey  the  land  to  him  upon  the  payment 
of  three  promissoiy  notes  executed  by  him  for  the  purchase  money  thereof, 
which  aggregated  the  sum  of  $4,400.  One  Dagley  became  the  obligor's 
aniety  on  the  bond ;  and  one  Sims,  obligee's  surety  upon  the  notes.  The  first 
note  was  payable  to  Dagley,  or  to  Catherine  SadtUer,  or  bearer.  Dagley 
brought  suit  upon  the  note  against  Abercrombie  and  Sims*  and  obtained  a 
judgment  enforcing  a  v«id<H:*8  lieu  upm  the  land.  The  land  was  sold  bj 
virtue  (rf  an  order  «  sale  issued  under  nils  Judgment,  and  was  brought  by  and 
conveyed  to  Sims.  Sims  then  conveyed  It  to  one  D.  A.  AbercnMnbie.  Aber- 
crombie having  died,  the  land  was  sold  by  hto  administrator  by  virtue  of  aa 
order  of  the  proAmte  court,  and  appellee  became  the  purchaser.  It  was  alao 
shown  that  suit  was  brought  on  the  second  note  by^  Catherine  Morris,  for- 
merly Catherine  Saddler,  joined  by  her  husband ;  that  judgment  was  obtained, 
upon  which  an  execution  issued;  and  that  the  execution  was  returned  satia- 
fled.  Suit  was  also  brought  on  the  third  note,  but  that  suit  was  dismissed. 
The  plaintiff  dso  read  in  evidence  a  deed  from  Catherine  Morris  to  D.  A. 
Abercrombie  for  the  land  in  controversy,  reciting  that  it  was  in  considenir 
tlon  ot  the  sum  ot  #4,400,  the  receipt  which  was  therein  acknowledged. 
The  deed  was  dated  during  the  life-time  of  her  husband,  and  was  not  signed 
by  him.  It  waa  admitted  by  the  court,  not  as  a  conveyance,  but  as  a  receipt 
for  the  purchase  monvy  of  the  land. 

We  think  the  evidence  clearly  showed  that  i^pellee  had  title  to  the  land. 
He  had  whatever  title  was  convoyed  by  the  bond.  This,  upon  payment  of  the 
purchase  money,  became  a  perfect  equitable  estate.  There  can  be  no  doubt 
that  the  purchase  money  was  fuUy  paid.  The  payment  of  two  of  the  notes 
was  enforced  through  the  courts,  and  the  receipt  in  the  deed  from  Catherine 
Morris  to  D.  A.  Alwrcrombie  ms  doubtless  intended  as  an  acknowledgment 
of  the  payment  In  full.  The  previous  dismissal  of  the  suit  brought  on  the 
last  note  indicates  that  the  obligation  was  then  discharged.  The  evidence 
leaves  no  doubt  that  Abercrombie  occupied  the  land  from  the  time  oi  the  con- 
veyance by  Sims  to  him,  in  1867,  to  the  time  of  his  death,  in  1875;  and  it  was 
shown  that  Bhine  had  occupied  It,  ever  since  his  purctiase,  up  to  the  time 
this  suit  was  thought,  in  1884.  The  presumption  derived  from  this  long  ad- 
verse possession  strengthens  the  proof  of  payment,  if  any  corroboration  were 
needed.  This  makes  it  unnecessary  to  xutss  upon  the  effect  of  the  sheriiTs 
sale  under  the  judgment  enforcing  the  vendor's  lien  upon  the  first  note,  or 
upon  the  title  by  the  statute  of  limitations  set  up  by  plaintiff.  The  sherifTa 
deed  was  clearly  snfllcient  to  convey  such  title  as  James  Abercrombie  then 
had  in  the  lands. 

Do  the  assignments  of  appellant  point  out  any  error?  The  Qnt  complains 
that  the  judgment  is  unsupported  by  the  pleadingi,  because  the  petition  does 
not  all^e  the  payment  of  the  purdiase  money.  But  the  plaintiff  did  not  un- 
dertake to  plead  bis  title  specially,  except  as  to  the  statute  ot  limitaUons,  and 
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this  the  law  required.  Otherwise  he  alleged  ownership  generallj,  and  was 
properly  permitted  to  prove  any  facts  tending  to  show  that  he  had  either  tlie 
legal  or  equitable  title.  The  rule  announced  in  River$  y.  Foote,  11  Tex.  832, 
does  not  apply  to  this  case. 

The  other  assignments,  from  the  second  to  the  fonrteenth,  indaslTe,  must 
all  be  disposed  of  together.  Thej  are  all  to  the  admission  of  evidence,  and 
are  founded  upon  exceptions  which  are  found  only  in  the  statement  of  facts. 
The  statement  of  facts  was  not  filed  until  after  the  adjournment,  and  there- 
fore the  bill  of  exceptions  contained  in  it  cannot  be  considered.  Howard  v. 
City  o/HotuUm,  59  Tex.  76;  SaUroad  Co.  v.  Bddina,  GO  Tex.  656.  We  will 
tay,  however,  that,  upon  an  inspection  the  statement  of  facts,  we  find  no 
ruling  upon  which  appellants  can  complain.  The  description  of  the  land  in 
the  bond  and  conveyances  was  sufRciently  certain.  The  fact  that  one  of  the 
deeds  appeared  to  be  dated  on  the  day  after  it  was  acknowledged  before  the 
odlcer  was  doubtless  a  clerical  error,  and  was  no  ground  for  excluding  it.  The 
deed  from  Mrs.  Morris  to  Abercrombie  was  properly  admitted,  as  showing 
the  xecipt  <A  the  purchase  money,  for  which  pui^tose  only  the  court  allowed 
It  to  be  nad.  There  is  no  error  in  the  jndgment,  and  it  is  affirmed. 


Ibcn  V.  MiLLSB  tt  ol. 

(Supreme  Court  of  Texas.   May  4, 188S.) 

1.  SHXaim  AVD  CONSTABLBS— LSTT  Of  HJXIOIOTTS  AtTAOHMSNT— EkOWLBDOE  OV  1C4- 
UOIOUS  ISTBST. 

Itae  owner  of  lucaperty  tskeu  oader  aa  attaahment,  where  the  pxooeedtnga  are 
valid  and  regtUar,  will  nave  no  reooorse  against  tuoh  sheriff  for  oanugee  caused 
by  the  seizure  and  detention  of  the  property,  though  it  appears  that  the  sherifl 
Imew  that  tiie  person  suing  out  the  wnt  had  no  canseof  aottonagahut  suoh  ownw, 
and  took  out  the  writ  with  a  malloloas  intent* 
S.  Dakmbs— Whik  ExaMrun  Dauub  .uui  Baoormuui  —  lUuciainLT  Sana 

On  ATTAOBMBItT. 

A  petition  alleging  that  defendant,  knowing  he  had  no  oause  of  action  against 
id^tiff,  maliciously  sued  out  and  levied  two  writs  of  attachment  on  the  latter's 
property,  and  that,  by  reason  of  such  attaohmwat,  plaintiff  has  suffered  InjuxTt 
states  a  oaose  of  aotion  against  suoh  defendant;  and,  if  the  facts  are  proven  aa 
leged  in  the  petition,  jdaintiff  may  recover  actual  and  exemplary  damages." 

Ai^wal  from  diatrict  eonrt,  Wichita  couDi7. 

Action  by  W.  8.  Bloe  against  Will  Millw  and  others  Ux  tax  alleged  wrong- 
fol  levy  vt  an  attachment.  Defendants  demnmd  to  the  petition,  and  the  de- 
murrer was  sustained.  FlalnUlf  aroeals. 

W,  W,  Floods  for  appellant.   S,  B.  JfoBHcZs,  for  fqqpeUees. 

Oainbb,  J.  The  i^;ipellant  bronght  this  suit  against  appeileee  Miller  and 
Wright,  and  the  other  appellees  as  sureties  on  the  official  bond  of  Wright  as 
sheriff  of  Clay  county,  to  recover  damages  for  an  alleged  wrongful  suing  out 
and  levy  of  an  attachment  and  wrongful  seizure  of  a  certain  stock  of  horses  be- 
longing to  him.  The  petition,  among  other  averments,  alleged  that  defend- 
ant  Miller  brought  two  suits  against  hlm,.one  In  Wichita  and  another  subse- 
qneoUy  in  Wilbarger  county,  upon  a  pretended  judgment  rendered  i^ainst 
him  in  Iowa,  in  a  snit  in  which  there  was  no  service  iipon  him,  and  in  wbldi 

iRevecUngthfl  immunitnr  of  sheriffs  and  conatahlea  In  the  execution  of  process,  see 
UtVdv.Hsha,  (N.  J.)  11  All.  Bep>  BMt  and  note;  Bfauav.  Strong,  (Tax.)  SB.  W.Bep. 
107. 

■To  recover  exemplary  damages  for  suing  out  and  levying  a  writ  of  attachment  on 
plaintiff's  goods,  It  must  be  shown,  not  only  that  the  attaoument  was  issued  without 
mobable  caose,  but  that  It  was  dons  with  malicious  Intent  to  tniare  the  plaintiff. 
Kaaflman  v.  Baboock,  (Tex.)  9  &  W.  Bisp.  STO.  See,  also,  ob  the  suMaot  as  to  when 
exemplary  damagea  may  be  awarded  inamlosi  for  wiongftd  attaoluaent,  Blum  v.  Stein, 
(Tex.1 6  8.  W.  Rep.  4M;  Tynberg  v.  Ckdisn,  (Tex.)  9  8.  w.  Bep.  784:  Biertng  v.  Bank, 
(Xex.)7B.  W.BsvlW, 
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be  neither  appeared  nor  answered ;  and  at  the  Mime  time  raed  out  iriitaclimpnta 
In  eadi  of  them,  npon  tbe  ground  **Uiat  he  was  about  to  remove  bis  property 
oat  of  the  state  without  toaving  sufficient  for  the  payment  of  his  debts."  It 
also  averred  ttiat  the  attachments  were  placed  In  the  hands  of  Wright,  alieriff 
of  Qhj  connl7*  and  were  levied  npon  a  stock  of  horses  belonging  to  plaintiff, 
"as  thej  ran  in  their  raoge  in  GI47  countj;"  thut,  at  tbe  time  ot  tbe  levy,  he 
was  about  to  drive  tbe  horses  to  market,  but  was  prevented  by  the  levy  from 
dfring  BO  for  20  dagn.  It  also  alleged  that,  at  the  end  of  this  tUne,  he  removed 
tbe  liorses  to  Caldwell,  Kan.,  but  that  one  Herron,  a  deputy  under  Wright, 
followed  him,  and  took  possesslfm  of  tbe  horses,  and  drove  them  back  into  tbe 
Indian  Territory  tor  50  days.  It  is  not  shown  that  tlie  attachments  had  bee^ 
released  when  the  horses  were  removed.  It  is  further  alleged  that  Miller 
knew  that  he  had  no  cause  of  action  against  tbe  plaintiff;  that  plaintiff  was 
not  about  to  remove  his  propwty  out  of  the  state,  without  leaving  a  suf- 
ficiency to  pay  his  debts,  as  was  known  to  Miller;  that  tbe  attachments  were 
sued  out  wrongfully  and  maliciously,  for  tbe  purpose  of  injuring  and  harass- 
ing Uie  plaintiff;  and  that  Wright  knew  all  these  facts.  The  potion  also  al- 
leged actual  damages,  and  ciaimed  a  recovery  therefor  against  all  the  defend- 
ants, as  well  as  for  exemplary  damages  against  Miller  and  Wright.  Wright 
and  Ms  sureties  filed  a  joint  demurrer  to  tbe  petition,  and  Miller  demurred 
sepai-ately.  Both  demurrers  wecesustained;  and,  plaintiffdeclining  to  amend, 
the  suit  was  dismissed. 

We  are  of  opinion  that  there  was  no  error  in  sustaining  the  demurrer  of  the 
defendant  Wright  and  his  sureties.  The  writs  of  attachment  were  valid  and 
regular,  and  protected  the  sheriff  in  making  the  levy.  However  full  his 
knowledge  may  have  been  of  the  insufficiency  of  the  cause  of  action,  or  of  the 
wrongful  aud  malicious  intent  of  Miller  in  suing  out  the  attachments,  it  was 
his  duty  to  make  the  levy.  As  we  construe  the  petition,  no  actual  posseasion 
was  taken  of  the  horses  before  plaintiff.  Bice,  removed  them  to  Kansas;  but 
the  levy  was  made  under  article  2293  of  the  Bevised  Statutes,  by  an  indorse- 
ment upon  the  writ  and  notice  to  the  defendant  therein.  The  property,  nev- 
ertheless, was  in  the  oonatruciive  posaessioD  of  the  officer  by  the  levy  of  the 
writ;  and  it  became  his  duty  to  prevent  ttieir  removal,  and.  if  removed  with- 
out his  knowledge,  to  pursue  and  recapture  them.  For  any  loss  that  resulted 
to  plaintiff  by  the  seizure  of  the  horses  after  be  bad  driven  them  off,  he  can- 
not recover.  This  was  a  lavrf  ul  result  from  his  own  wrong,  for  which  he  hsa 
no  cause  of  action.  But,  as  to  the  demurrer  of  def«idant  Miller,  we  think 
•  the  court  was  in  error.  If  tbe  allegatioDS  of  the  petition  were  true,  tbe  at- 
tachments were  both  wrongfully  and  maliciously  sued  out.  The  effect  of  the 
levy,  though  there  was  no  actual  seizure  of  the  horsea,  was  to  take  them  from 
tbe  control  of  the  plaintiff;  and  b6  is  entitled  to  recover  such  actual  damages 
as  resulted  to  him  by  being  virtuadly  disposseased  his  property  during  the 
time  the  levy  was  continued  in  force,  provided  he  can  show  that  the  writs 
were  wrongfully  issued.  If  tliere  was  malice  in  issuingthe  process,  be  would 
be  entitled  to  recover  exemplary  damages,  and  these  are  laid  atasulBeient 
sum  to  give  tbe  court  jurisdiction. 

For  the  error  in  sustaining  tbe  demurrer  of  defendant  Miller,  and  in  dlft- 
missing  ttie  suit,  Uie  judgment  is  leveised,  and  the  cause  remanded. 


HotrsTON  V.  Brown  et  dl. 
{Supreme  Covirt  of  Texas,  liay  4, 1888.) 
L  PuBuo  IiAinw— CoMnjoEma  Subvbts— Etidbitcb. 

In  auactioQoftretpasB  to  try  title,  plaiBtifl  claimed  voder  the  Curtis  (the  MUier) 
Borvay,  and  defei^aDts  under  tbe  Flojrd.  Tbe  boundary  line  was  oallea  to  run  N., 
40  W.  DefendantB  bad  marked  off  ttua  tract  so  as  to  extend  some  580  varas  upon 
the  Curtis  snrver,  dalmed  by  idaintifl.  A  Bunreror  testified  that  he  had  run 
tbe  Unas  (tf  tbe  two  surveyB;  that  miming  the  call  01  the  Plt^imu  Ilia  aoathoor- 
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nsrof  the  Berry  N.,  so  E.,  1,441,  he  found  no  oomw  as  oalled  for,  Imt  88  veras  fur- 
ther on  he  found  a  comer  with  a  bearing  tree  corregponding  with  the  call  In  the 
Gurtls  patent  for  Its  west  comer.  From  this  point  there  was  an  old  marked  liae 
mnniog  S. ,  40  B.,— Ilie  oonrse  of  the  Une  In  oontroversr.  He  then  went  to  the  north 
oomer  of  the  Cnrtts,  and  ran  ite  north-west  Une  the  dustanoe  oalled  for,  and  again 
found  no  oomer ;  but  by  oonttnnlng  the  oonrse  37  varas  reached  the  oomer  above  de- 
scribed. From  this  comer  he  ran,  alouK  the  marked  line,  the  course  called  for  In 
the  field-notes  of  the  Curtis,  and  at  the  distance  named  found  no  corner,  but  by  ez' 
tending  his  measurement  8S  raras  found  a  oomer  marked  by  two  post  oaks,  as  oalled 
for,  exoept  that  one  of  the  tzees  stood  N.,  2S  K,  9  varas,  instead  of  N.,  38  W.,  9 
varas,  as  caUed  for.  By  returning  to  tbe  north  comer  of  the  Curtis,  and  mnnii^ 
the  other  two  lines  the  course  and  distance,  this  latter  oomer  was  again  reached. 
There  was  no  evidence  In  rebuttal  of  this.  fCsId,  that  the  oonrt  arrra  In  not  glT- 
ing  judgment  fbr  plaintUI. 

&  IdWTAnoN  or  AoTiom— Advsbsb  Possbbsioh. 

The  construf^ve  possession  of  occupants  of  land  under  a  junior  Utle,  as  to  a  strip 
of  Interference  between  two  surveys,  yields  to  that  of  the  owner  of  the  senior  the 
instant  he  takes  actual  possession  of  any  part  of  his  land. 

S.  Tbbspass  to  Trt  TrrLs— PoasBasoBS  in  Good  FArra—CoMPBltBATiON  rOB  Impbov*- 

HBHTB. 

Where,  owing  to  a  mistake  as  to  boundary  line,  defendants  improved  plaintiff's 
land  under  an  honest  belief  that  it  was  their  own,  they  are  possessors  in  good  f^th 
within  the  reasoning  of  the  statute ;  and,  on  recovery  of  the  land  by  plaintifl,  they 
are  entitled  to  oompensatlon  for  their  improvements. 

Appeal  from  district  court,  Caldwell  county. 

Trespass  to  try  title,  brought  hy  Hugh  Houston  against  A.  J.  Brown  «t  al. 
Judgment  for  defendants,  and  plaintifF  appeals. 

IfiXt  Storey  it  Storey^  for  appellant.   Tkos.  ifoNeal,  for  appellees. 

QAxm  J.  Tbls  -ma  an  aotlon  of  trespass  to  txj  title,  brought  by  the  ap- 
poUftnta^nsfc  the  sppdlees  to  recover  a  certain,  tract  of  land  d^iscribed  in  his 
prttUim.  The  question  primarily  involved,  is  as  to  the  troe  location  of  a 
boondaiy  line  between  the  Waahlngton  Gnrtla  and  the  Flojd  snrveys,  which 
Une  to  called  to  ran  K.,  40  W.  The  plaintiff  claimed  ander  the  Curtis,  which 
ia  the  older  sorve^;  »nd  tbedefendanta'under  the  Floyd.  That  portion  of  the 
latter  Bnrrey  wUeh  adjoined  the  former  on  the  south-west  bad  been  subdi- 
vided into  four  ttaets  m  100  acres  eaidir  and  to  these  defendants  severally  set 
<ip  title.  £acb  al  these  tracts  bad  been  surveyed  and  marked  upon  the  ground, 
and  utended  some  580  varas  upon  the  Curtis,  according  to  the  boundaries  of 
tiiat  survey  as  elaioied  by  the  plaintiff.  The  court  found*  In  effect,  that  the 
evidence  failed  to  estaUish  the  sooth-west  bounduy  ttf  the  Curtis  as  pliUntlft 
idaimad,  and  gave  Jut^cmei^  accmdingly,  for  all  the  defendants.  In  this  we 
think  there  was  error.  One  Chapman,  the  county  snrvcTor,  teattfled  tliat  he 
bad  run  the  lines  of  the  two  surveys  in  controversy  about  two  years  previous 
to  the  trial;  that,  running  the  call  of  the  Floyd  from  the  south  corner  ot  the 
Serry  *'N.,  60  £.,  1,441,"  be  found  no  comer  at  the  distance  called  for;  but 
that  be  ran  on  58  varas  further,  and  there  found  a  corner  with  a  bearing  tree 
corresponding  with  the  call  in  the  Curtis  patent  lor  its  west  corner,  and  a 
■stump  of  ani^her  tree  the  proper  distance,  but  not  in  the  proper  direction. 
From  this  point  there  was  an  old  marked  line  running  8.,  40  — the  course 
of  the  line  in  coDtrovosy.  He  then  went  to  the  north  comer  of  the  Curtis, 
and  ran  its  north-west  line  thedlstance  called  for,  and  again  found  no  comer, 
but  by  continuing  the  course  27  varas  reached  the  oomer  above  described. 
From  this  comer  he  ran  along  the  marked  line  the  course  called  for  in  the 
field-notes  of  the  Curtis,  and  at  the  distance  named  found  no  comer,  but  by 
extending  hia  measurement  32  varas  found  a  corner  marited  by  two  post  oaks, 
as  called  for;  the  only  discrepancy  being  that  one  of  the  trees  stood  N.,  23  £., 
-9  varas,  from  the  comer,  whereiis  the  call  was  for  a  post  oak  N.,  23  W.,  9 
varas.  By  returning  to  the  north  cornei-  of  the  Curtis,  and  running  the  other 
two  lines  the  course  and  distance,  this  latter  corner  was  again  reached.  This 
aeems  to  show,  with  reasonable  certainty,  the  true  k>cation  of  the  south-west 
.boundary  of  the  Curtis  survey,  and  this  is  the  line  wUch  the  plaintiff  claims. 
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It  is  rare,  In  these  old  snrve^s,  that  the  corners  ai-e  found  bo  nearlj  at  the  dis- 
tance called  for,  and  that  the  curnei'S  are  so  dellnitely  and  accurately  marked. 
We  Uave  no  doubt  that  the  call  for  the  po»t  oak  X.,  23  W.,  is  the  result  of  a 
clerical  mistake  in  transcribing  the  field-notes.  The  line,  as  run  by  Olmp- 
man,  gives  a  little  excess  in  each  survey;  while,  on  the  other  hand,  that 
claimed  l)y  appellee  would  reduce  the  Curtis  more  than  one-third  below  the 
proper  quanlity.  We  ate  referred  by  appellees  to  no  testimoi^  which  rebuts 
the  case  so  made  \ij  the  plaintiff,  and  a  cartful  examination  d  the  recnd  has 
disclosed  no  evidence  of  any  considerable  weiglit  which  tends  to  estalslish  a 
different  line.  Ko  other  surveyor  was  examined.  One  Reed*  a  witness  for 
the  defendant,  testified  tiiat  be  bought  the  land  for  himself  tcad  the  defend- 
ants, and  that  he  was  present  when  it  was  survejred  fur  the  purposes  of  that 
pnrchase,  and  that  the  surv^or,  one  McCord,  ran  the  line  as  defendants 
claim  it.  How  McCord  established  or  found  the  line  does  not  appear.  It 
does  appear,  however,  that  this  latter  was  an  old  marked  line.  For  the  trxm 
of  the  court  in  holding  the  evidence  not  sufllcirat  to  show  the  true  location  of 
the  south-west  boundary  of  the  Curtis  survey,  and  In  not  giving  Judgment  for 
plaintiff  against  such  of  the  defendants  as  had  not  established  the  defense  of 
limitation,  the  judgment  must  be  reversed,  and  the  cause  will  be  remanded. 

With  a  view  to  another  trial,  we  announce  the  following  conclusions  in 
reference  to  defendants*  plea  of  the  statute  of  limitations:  Counsel  claims 
that,  because  defendanta*  deeds  call  for  land  upon  the  Floyd  survey,  they  can- 
not have  the  benefit  of  constructive  possession  as  to  any  land  described  in 
their  deeds  which  is  actu^ly  embraced  within  Uie  Curtis.  This  claim  cannot 
be  supported.  Tlieir  deeds  eaU  tat  binds  described  hy  wtflr-dflfiaed  boundar 
ries  and  comers  marked  upon  the  ground.  Until  tbey  took  actual  posseeslm 
of  some  part  of  the  disputed  strip  tlieir  oonstrucUve  poeseasion  was  limited  to 
the  Floyd  surver.  ^tjfton  v.  Barton,  S3  Tex.  808.  When  any  one  of  these 
actually  occupied  any  part  of  the  ooafiiot,  then  Ills  possession  is  to  be  oon- 
stmed  to  extend  to  tJie  bounduies  el  his  deed*  unless  plaintiff  was  in  actual 
possesslMi  of  some  part  of  his  survi^.  Andentm  v.  Jaektont  6  S.  W.  Bap* 
675.  It  is  claimed  by  ^^Ilant  that  the  evldenoe  shows  that  lie  was  la  pos- 
session of  a  portion  of  his  land  during  some  piut  of  the  time  required  to  per- 
fect the  title  of  defendants  by  virtue  <tfthe  ststute  ci  limitations.  If  this 
were  so,  the  Curtb  grant  iMing  the  older,  his  possession  would  extend,  by  con- 
struction of  law,  to  the  limits  of  his  deed  as  to  all  land  not  actually  ocoufded 
by  the  defendants.  The  constructive  possesion  of  those  claiming  under  the 
Junior  title,  as  to  the  atrip  of  intwference,  yields  to  that  of  the  owner  of  the 
senior  the  instant  he  takes  actual  possession  of  any  part  of  Us  land.  Andtr- 
»on  v.  Jackson,  aupra.  But  we  do  not  think  plaintiff's  claim  in  this  respect 
borne  out  by  the  record.  We  fall  todlsoevw  that  he  proved  possession  of  any 
part  of  bis  land  at  any  time. 

The  testimony  of  Reed,  that  he  had  sold  a  part  of  the  land  to  Robert  Duke, 
should  have  been  excluded.  The  deed  was  the  better  evidence.  If  tliere  had 
been  no  deed,  it  would  have  been  competent  for  Duke  to  have  shown  that 
Kcwd  purchased  the  entire  tract  of  Mrs.  Clark  in  trust  for  himself  and  the  do- 
fendant,  and  that  in  a  parol  partition  the  land  claimed  by  him  (Duke)  was 
s^  apart  to  him.  But  we  do  nut  see  why  Duke  could  not  make  out  his  de- 
fense of  limitation  of  10  yeara,  without  proof  of  any  written  title,  provided  he 
oould  establish  posseesioo  for  the  requisite  period  of  timn. 

The  poeition  assumed  by  appellaut,  that  defondanta  oould  not  claim  to  be 
possessors  in  good  faith  because  of  mistake  as  to  boundary,  is  not  well  taken. 
If  ttiey  improved  plaintiff's  land  under  an  honest  bell^  that  it  was  Uieir 
own,  they  were  possessors  In  good  faith  within  the  reasoning  of  the  statute, 
and,  in  the  event  of  plHiutllt's  recovery,  are  eniitled  to  compensation  for 
their  improvements,  subject  to  the  limitations  therein  desoribed.  The  jndg- 
meut  is  reversed,  and  the  cause  remanded* 

Digiiized  by  Google 


DOL8BS  V.  DB  OASABU 


821 


SOLSBN  9,J>S  GanAHL. 
(Supreme  Court  of  Texa*.  May  4, 1888.) 

1,  WmrSSS— COKPETKNCT— TXAITS&OTIOHS  WITH  DbOBDBHTS. 

In  ui  action  a^nst  the  maker  of  a  prominory  note  by  the  administratrix  of  the 
payee,  ber  teatlmony,  that  the  deoeased  had  et^ed,  but  not  In  the  piesenca  of  d&- 
zendant,  that  defendaiit  had  adirdtted  the  note,  and  promiied  to  it,  le  inadmis- 
sible, If  objection  is  made,  even  to  rebut  improper  evidence  which  haa  been  admit- 
ted without  objection. 
%.  EVIDBKCK— PaROI^  to  AfFBOI  WBinKG — AOBXaUBKT  NOT  TO  £ntobob  Kotb. 

In  an  action  on  a  prcmlseory  note,  a  charge  asking  a  flndluR  for  def eadaat  tt  the 
note  waa  executed  with  the  ondemtanding  that  It  was  not  to  be  paid,  Is  properly  re- 
fused, although  eTtdenoe  has  been  admined,  Impn^eriy,  but  without  objection,  to 
show  such  pu(d  contemporaneous  agreraieat. 

Appeal  from  district  coar^  Bexar  county. 

Action  by  Mia.  Charles  De  Ganahl,  administratrix  of  the  estate  of  8.  B. 
^Kittfl,  against  B.  P.  Dolsen,  upon  a  promissory  note.  Jodgment  tor  pladUr 
ttff,  uid  deffendant  i^vpeals. 

John  A.  &reen,  Jr.^  Wm.  Aubrey.  L.  C.  Grothaua,  and  B,  €f.  Newton,  for 
^pellfu^.   A.  8.  Chevalier,  for  appellee. 

Stayton,  C.  J.  As  the  administratrix  of  the  estate  of  S.  B.  Spotts.  de- 
ceased, the  appeUee  brought  this  action  to  recover  the  snm  due  on  a  promis- 
Borj  note  executed  by  the  appellant  to  the  deceased  on  December  11, 1882.  and 
due  one  year  after  Its  date.  It  is  urged  that  the  court  erred  in  admitting  tes- 
timony offered  to  show  that  the  appellee  was  the  administratrix  of  the  estate 
she  assumed  to  represent.  It  is  unneoeesary  to  inquire  whether  the  evidence 
was  properly  admitted,  for  there  was  no  plea  patting  ber  capacity  to  sue  in 
iasoa.  and  there  was  no  necessity  for  any  proof  on  that  point. 

There  was  a  plea  of  want  of  conaidertitlon  for  the  note,  which  contained 
much  irreloTant  matter,  of  which  evMoiee  was  admitted ;  and,  after  tbis,  the 
appellee  was  permitted  to  testii^  that,  in  a  conversation  between  herself  and 
the  deceased  when  the  appellant  was  not  present,  the  deceased  stated  that  the 
i4»peUant  acknowledged  the  note  sued  upon  to  be  a  just  claim  against  him,  • 
and  admitted  that  it  was  justly  dne  for  a  horse  that  had  died  through  ill  usage 
by  the  appellant,  and  that  he  would  oertainly  pay  it  or  secure  it.  This  teeti- 
m<my  was  objected  to,  on  theground,  among  others,  that  itwas  hears^.  The 
judge  of  the  district  court  seems  to  have  thought  that  it  was  admtasible  in  re- 
buttal of  testimoDy  offered  by  appellant.  There  was  testimony  ofFered  byap- 
pellrat  Uiat  the  court  would,  no  doubt,  have  excluded,  had  it  been  objected 
to;  but  the  fact  that  lmpn^)er  evidence  was  admitted  without  objection  did 
not  autbfnrlze  the  admission  of  improper  evidence,  even  in  rebuttal,  when  ob- 
jection was  made  to  it.  The  evtdenoe  admitted,  over  objection,  was  clearly 
inadmissible,  and  should  have  been  excluded. 

In  view  of  the  further  disposition  of  the  case,  we  deem  It  properto  say  that 
the  note  sued  on  evidences  the  contract  of  the  parties,  and,  under  the  plead- 
ings, all  evidence  as  to  parol  contemporaneous  agreements  between  the  appel- 
lant KoA  the  deceased  affecting  the  contract  evidenced  by  the  note,  and  tend- 
ing to  vary  or  contradict  it,  should  be  excluded.  The  note  fixes  the  obligation 
of  the  appellant  to  pay,  and  his  pleadings  leave  open  to  him  only  the  defense 
that  it  was  executed  without  consideration.  Evidence  tending  to  support 
that  dtfense  is  admissible.  If  ttie  deoeased  had  in  hia  ciutody  a  horse  belong- 
ing to  another  person,  which,  without  permission  of  the  owner,  he  loaned  to 
the  appellant,  who  injured  it,  or  if  there  was  a  claim  ttiat  he  bad  injured  it, 
uid  the  note  in  suit  was  given  In  settlement  for  the  injury,  or  claim  of  injury, 
tbentt  cannot  be  said  that  the  note  was  without  consideration.  As  the  cus- 
todian ci  prt^rty,  bound  to  the  exercise  of  proper  care  for  its  safe-keeping, 
the  deceased  would  have  been  liable  to  the  owner  tor  an  inju^xesnltlng  from 

V.8B.W.no.5 — ^21  (^r\r\n\i^ 
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his  want  of  proper  care;  and  if  one  liaving  possession  of  it,  with  his  permis- 
sion, injured  it.  we  do  not  see  but  that  ^  note  given  in  settlement  of  such  in- 
jury would  not  be  on  sufficient  consideiution.  If  the  deceased  loaned  the 
horse  of  which  he  was  the  bailee,  this  was  upon  an  implied  contract  that  the 
borrower  would  not  injure  it,  but  use  it  carefully ;  and  for  breach  of  such  im- 
plied contract  the  bailee,  doubtless,  might  have  maintained  an  action  to  re- 
cover from  the  borrower  for  any  Injury  done  to  the  property  for  which  the 
bailee  would  be  liable  to  the  owner.  Story,  Baiim.  936, 93c;  Add.  Torts,  631, 
1292,  In  any  case  in  which  a  bailee  may  maintain  an  action  for  an  injury 
done  to  the  property  placed  in  his  custody,  he  surely  ma/ take  a  note  in  set- 
tlement, for  the  same  facts  which  Kire  a  right  to  recover  in  an  action  by  a 
bailee  give  sufficient  consideration  to  support  a  promise. 

It  is  unnecessary  to  consider  whetlier  the  charge  given  was  In  all  things 
technically  correct.  The  appellant  asked  the  following  chai^:  (1)  "If  the 
jury  believe  from  the  evidence  that  the  defendant  executed  tlie  note  In  ques- 
tion with  tiie  understanding  that  he  was  never  to  pay  the  same,  and  that  it 
was  not  to  be  transferred  or  assigned,  they  will  find  for  the  defendant."  It 
was  properly  refused,  for  the  note  is  conclusive  as  to  what  the  real  contract 
between  the  parties  was.  The  charge  asked  is  based  on  evidence  admitted  to 
show  the  parol  contemporaneous  agreement,  which,  as  we  have  before  said, 
ought  not  to  have  been  raised,  but,  having  been  raised,  should  have  been  dls- 
r^arded,  as  it  was,  in  effect,  by  the  charge  given. 

For  the  error  in  the  admission  of  evidence  before  referred  to,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


Fbbdbbo  et  al.  v.  Elliott  «t  oZ. 
(9ui>rme  Cowet  qf  Toot.  Vx^  4, 1888.) 

1.  Attacbmikt  — Or  Pbofsbtt  Cohtbito  di  PBAim  or  Cbbditoxs— Aonon  MR — 
BuKDBN  or  Fboviho  Fain). 

In  an  action  for  damages  iovvmrn^tol  attachment  of  property  claimed  by  defend- 
ant to  have  boon  conveyed  to  plaintiff  in  fraud  of  creditors,  the  court  properly  in- 
structs that  the  burden  of  proving  the  fraud,  either  by  direct  or  positive  testimony 
or  by  circumstantial  evideooe,  rests  Ttpon  defendant 

9.  Sahk— AcnoN  fob  WBOiforoL  ATTAtmnHr— Ivsntronoira— Duuobb. 

In  an  action  for  damages,  actual  and  punitive,  for  wzongf uL  attaoliment,  a  ohazse 
1b  not  error  In  stating,  merely  In  a  gener^  way,  what  facts  would  furnish  a  basis 
for  actual  damages,  and  instruoting  the  Jury,  if  they  believe  plalnttSs  entitled  to 
such  damages,  to  And  for  them  the  value  of  the  goods  at  the  time  of  the  seizure, 
with  interest;  the  defendant  having  made  no  request  to  the  court  to  charge  differ- 
ently, and  no  ohjection  being  made  tliat  the  actual  damages  found  are  exoessive. 

8.  Samb— AoTioH  FOB  WBONavm.  Attaohmbht— lasranouoin— CoHvzxAHoB  bt  Ix- 

BOLVENT  DbBTORS. 

In  an  action  for  damages  for  wrongful  attachment  of  proper^  claimed  by  defend- 
ant to  have  been  conveyed  to  plaintiff  in  fraud  of  creditors,  the  oourt,  Instraottng 
tiiat  sales  of  property  \ff  Insolvent  debtors  for  the  purpoM  ox  defrauding  their  acti- 
ttors  are  voio,  does  not  err  In  defining  what  la  meant  hy  insolvency;  that  being 
one  of  the  material  Issues  made. 
4.  SAm— Action  vob  Wbomovui.  Attachmbkt— Dahaobs. 

In  a  complaint  for  wrongful  attachment,  alleging  that  the  property  seised  by  de- 
fendant was  in  custodto  Uoia,  having  been  seued  by  others  before,  and  olamwiil, 
under  the  statute,  by  plsJntlfls,  who  were  porohasers,  and  In  possession  at  the  time 
of  dflfendanVs  seuure,  and  alleging  the  ohanurter  of  plaintufs'  business,  and  the 
loss  to  them  arising  from  the  seizure,  it  is  unnecessary  to  consider,  upon  demurrer, 
the  materiality  of  such  allegations  as  to  the  actual  damages,  since,  as  punitive  dam- 
ages are  alleged,  the  allegations  nu^  be  looked  to  to  show  a^^v^^ting  olzoum- 
stances. 

6.  Damaobs— SoBMirnHG  Imfbopkr  Issob  to  thb  JTukt— EBitrmHO  Pobtion  of  Vi»- 

DICT. 

The  submission  to  tiie  Jury  of  the  issue,  unaathcMised  yxy  the  mroof,  of  pnnltlva 
damogn  for  wroogful  attachment,  is  not  ground  for  reversal,  ii  ao  moon  of  tbs 
verdict  is  remitted,  anlesB  It  appears  that  such  submission  improperly  faifluenoed 
^  jury  In  finding  the  actusl  damages. 
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Appeal  from  disMot  court,  Comanche  county. 

Action  by  £Illott  &  Wright  against  Freiberg.  Klein  &  Co.,  for  all^fed  wrong- 
fal  seizure  of  personal  property.  Judgment  for  plaintitEs,  from  which  defend- 
ants ^peal. 

Scott  &  Levi,  for  appellants.   Ltndaay  A  Htitehiaon,  for  appellees. 

Statton,  C.  J.  This  aclion  was  brought  by  appellees  to  recover  damages* 
actual  and  exemplary,  on  accoont  of  an  tilieged  seizure  and  oonTersion  by  ap- 
pellants of  goods  claimed  by  appellees.  Appellants  were  creditors  of  Fernandez 
A  Ackeroian,  and  seized,  under  an  attachment,  the  goods  which,  in  part,  had 
formerly  belonged  to  these  debtors,  and  they  subsequently  caused  them  to  be 
sold  in  aatisfadbion  of  a  judgment  recovered  against  Fernandez  &  Ackerman. 
The  goods  were,  in  part,  claimed  through  a  sale  made  by  Fernandez  ft  Aokn- 
man  to  appellees,  which  appellants  claimed  was  made  in  fraud  of  creditors. 
The  petition  alleged  that  the  goods  had  been  seized,  by  (^her  creditors  of  Ferw 
nandez  &  Ackerman,  after  the  purchase  by  appellees;  but  that,  as  against  them, 
appellees  had  made  claim  under  the  statute,  and  were  in  possession  at  the  time 
appellants  caused  an  attachment  to  be  levied;  that  Uie  goods  were  tncuttodia 
UgU;  stated  the  character  of  their  business,  and  daUyprofltsbeforeappellants 
seized  tbepn^rty,  and  that  this  would  have  continued  but  for  the  seizure; 
and  that  tbey  had  procnred  license -as  liquor  dealen  for  a  year,  which  they 
eould  not  use  by  reason  of  the  fact  that  their  buslnew  was  broken  np  by  Uie 
seizure  of  their  stock.  A  demarm  to  so  much  of  the  petition  as  contained 
Ukbo  averments  was  overruled,  and  this  is  aasigsed  as  «Tor. 

1.  It  is  unoeDeBsary  to  inquire  bow  far.  if  at  matters  thus  alleged  might 
have  been  considered  in  eetimaiing  actual  damages;  tor,  as  Uie  poUtion  stood. 
It  assarted  a  claim  for  punitory  hs  w^  as  acfcuat  damages,  and  the  matters 
all^;ed  might  be  looked  totosbowtheaggraviMBgelroiunBtanoes  under  which 
the  seizure  was  made.  l%e  deuurrers  w«re  to  fe«  tsrted  by  the  ease  made  by 
the  prtitlon,  and  not  by  the  facte  ss  th^  mi|^t  subsequenUy  be  fonnd. 

2.  It  is  probably  biie  that  no  proof  was  mads  which  wonld  have  authorized 
the  Imposition  of  punitory  damages  on  the  appsUwits,  and  that  the  court  would 
have  been  justified  in  m)t  submitting  that  issue  to  the  jury.  The  fiwfc,  how- 
ever, that  the  court  did  submit  such  an  Issn^  and  that  the  jury  mi^  have 
found  in  favor  of  the.  appellees  uptm  it,  so  muoh  of  the  verdict  hAving  been 
remitted,  would  furnish  no  reason  for  reveidng  the  judgment,  unless  tiiere 
was  some  ground  for  believing  Uiat  the  cbaige  had  an  impn^ier  influence 
upon  the  jury  as  to  the  ri^t  of  the  appellees  to  recover  at  all,  or  upra  the 
question  or  amount  of  actual  dama^.  There  is  no  complaint  that  the  ver- 
dict for  actual  damwes  Is  excessive.  The  Issue  on  which  the  light  of  the 
ai^Uees  to  recover  at  all  was,  was  teeir  pnrehase  in  good  ftdU  or  fraudulent? 
And  we  do  not  see  that  the  finding  on  this  could  have  been  influenced  by  the 
submission  of  an  issue  as  to  whether  the  appellants  acted  maliciously  in  caus- 
ing their  attachment  to  be  levied.  Juries  must  be  presumed  to  have  ordlnaiy 
intelligence,  and  sufficient  capacity  to  understand  the  issues  made  in  a  case, 
and  to  apply  the  ftets  before  them,  wh«e  they  have  a  proper  bearing. 

3.  The  eighteenth  assignment  of  error  assumes  that  the  court  instructed  the 
jury.  If  they  found  for  appellees,  that  they  must  find  damages  puuitory  as 
well  as  actual,  but  the  record  shows  no  such  cbarge. 

4.  After  informing  tbe  jury,  in  a  general  way,  what  facts  would  furnish  a 
basis  for  actual  damages,  tbe  jury  were  instructed.  If  they  believed  the  appel- 
lees entitled  to  such  damages;  "you  will  find  for  plaintiffs  the  value  of  the 
goods  so  seized  at  the  date  of  ttie  seizure,  togdiher  with  interest  on  such  sum 
from  such  date,  at  the  rate  of  8  per  cent,  per  annum."  There  was  a  verdict 
directly  responsive  to  this  charge,  hot  it  is  urged  that  tbe  general  statement 
of  tbe  basis  for  actual  damages  should  not  have  been  given  without  applying 
it  to  the  focts  in  proof,   we  do  not  see  how  the  court  could  more  dlreotly 
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have  made  the  charge  applicable  to  the  case.  If  It  was  thought  that  the  general 
statement  was  likely  to  mislead,  by  inducing  the  jury  to  consider  some  fact 
referred  to  Id  it  as  an  element  on  which  to  base  actual  damages,  a  diarge 
should  have  been  aslted  which  would  clearly  have  placed  the  charge  beyond 
the  liability  to  misconception.  We  see  no  reason  to  beliere  that  there  was 
anything  in  the  charge  that  misled  the  jury  in  this  respect,  and.  as  before 
said,  there  is  no  complaint  that  the  verdict,  as  to  actual  damages,  was  excess- 
ive. Among  other  things,  the  court  charged  the  jary  that  "the  term  'in- 
solvent '  is  usually  applied  to  one  whose  estate  is  not  8u£Bcient  to  pay  all  of 
his  debts  from  his  own  means,  and  a  man  is  said  to  be  Insolvent  when  he  is 
not  in  a  condition  to  pay  bis  debts  in  the  ordinary  conrae.  as  persons  carrying 
on  trade  usually  do."  "All  sales  of  property  made  by  insolvent  debtors  for  tlie 
purpose  of  either  hindering,  delaying,  or  defrauding  their  creditors,  when  such 
intention  is  known  to  the  purchasers,  or  could  have  been  obtained  by  the  use 
of  ordinary  diligence^  even  though  the  purchaser  may  have  paid  a  valuable 
ooDBlderation  for  such  property,  are  void  as  against  the  creditors  of  the  Ten- 
der." And  It  ia  urged  that  the  court  erred  in  calling  the  attention  of  the 
jury  to  the  matter  <h  insolvency  as  affecting  a  eonv^«Me  claimed  to  have 
been  made  with  Intent  to  hinder^  delay»  or  defraad  erwitora.  An  issue  had 
been  made  aa  to  the  solvency  or  insolvency  of  Fernandez  A  Ackerman.  It 
was  a  material  Issne,  and  the  court  very  properly  infwmed  the  Jury  when  a 
person,  wiUiin  legal  oontMaplation,  was  deemed  inscdvent.  It  is  not  clirimed 
Uat  the  charge  was  oroneouBp  but  that  it  ought  not  to  have  been  given. 

6.  The  appellants  allied,  and  attempted  bo  prove,  that  the  conveyance 
through  which  appeUees  chdm  was  fraudulent,  and  the  eonit  very  properly 
tnstruoted  the  ju^  that  the  burden  oi  proving  this  rested  upon  tiiem;  hot 
that  ttds  might  be  proved,  "as  any  othw  fact,  by  either  dlreet  or  poeltlTe  ta- 
timony  or  by  oircurostantlal  erldenee." 

7.  It  1b  urged  ttiat  verdict  waa  contrary  to  the  evidence.  It  may  be 
that  the  Jury  would  have  been  aatborUed  to  find  a  different  verdtet,  but  there 
is  ample  evidence  to  sustain  the  verdl<^.  If  the  Jury  believed  the  wltneeses. 
It  was  the  peculiar  joovlnce  of  the  jury  to  pass  upon  the  credlblUly  of  Uie 
vritn«6Bes,  and  the  weiffht  to  be  given  to  their  testimony;  and  we  are  not  au- 
thorized to  tet  aside  udr  verdict,  sustained  by  evldenoe,  even  If,  npon  m 
ezaminaUoa  of  all  the  testimony;  we  sboold  tacllae  to  the  opinion  that  a 
different  finding  would  have  the  better  support. 

There  Is  no  evidence  that  would  JustiQr  a  reversal,  and  the  judgment  wlU 
be  affirmed. 


Vktoor  and  Vnn>aa— Bona  Fids  Fdxohasbbs— Who  Abb. 

The  ttUe  of  a  purchaser  for  valuable  consideratiott,  claiming  under  a  deed  exe- 
cuted hy  the  former  owner  of  real  estate  prior  to,  but  not  reoorded  until  after,  the 
rendition  at  a  judgment;  against  such  owner,  and  the  issue  and  levy  of  ezeention 
thereon,  is  superior  to  that  of  one  who  purobased  at  the  ezecutLon  sale,  made  after 
the  recordation  of  the  deed,  where  such  purchaser  took  actual  possession  of  the 
land  shorty  after  obtaining  bis  deed,  and  held  the  same,  hy  his  tenant,  for  some  time 
previous  to  the  rendition  of  the  Judgment,  and  continuously  until  the  sala^  the  eze- 
oution  purohaser  having  notice  of  such  adverse  title  before  the  sale.* 

Appeal  from  district  court,  Cooke  county. 


■Asto  bowfarpouesslon  of  land  is  notloe  of  the  rights  of  the  occupant,  seeHafter 
V.  BtnuDge,  (MissO  8  South.  Bep.  100,  and  note;  StUOer  v.  Retslafl,  (^)  li  A%L  Bw. 


76:  Saiilord  v.  Weeks,  (Ean.)  16  Faa  Rep.  4ffi};  Sprague  v.  Height,  (lowai}  0  N.  W. 
tap.  698;  Bdl  T.  Bea,  (H.  J.)  IS  Aa  Bep.  905;  Book  v.  Holt,  ^wa,}  87  K.  W.  Bep. 


Olbmi>snmlno  at  tUm  v.  Bi£L* 

(SupreTn*  Cowrt  of  Texa$.   May  4, 1888.) 


Digiiized  by 


Google 


825 


Action  for  the  reoovery  of  part  of  a  lot  in  the  town  of  GaloWTUle,  Cocka 
eonntj,  Tex.,  brought  by  W.  J.  Bell  against  D.  B.  Glendennlng.  G.  M..  Bailey, 
and  George  L.  Hill.   Judgment  for  plaiotifF.   Defendants  appeatod. 

SarUt  A  Grtan,  tor  appellants.   Htmter  A  Stuart,  for  ^)^9UeeL 

STATTONf  G.  J.  This  action  was  brought  by  ^pellee  to  leooTcr  a  part  of 
a  lot  in  the  town  of  Gainesville.  V.  G,  Hollaod  fomra^  owned  the  mvpeity, 
bat  he  conv^ed  it  to  aj^lants  by  a  deed  delivered  on  October  20*  1885. 
which,  however,  was  not  filed  for  reooid  until  March  U,  1886.  That  this 
conveyance  was  made  in  good  faith,  and  uptm  Talwriila  oonsldeEation,  la  ixob 
questioned.  A  jodginent  wus  aeenred  against  Hdland  in  a  Jostloe's  ooart  aa 
Febmaiy  22,  iKft  on  which  an  eacaeatlon  lasaed  Maieb  9. 1886.  That  was 
levied  on  the  proper^  in  controversy  im  March  11th,  and  It  was  sold  and 
bought  by  the  app^ee  on  April  6th  f(Alowing,  and  the  (rfBoer  enented  a  deed 
to  him.  At  the  sale^  noUee  of  Uie  right  of  appellants  was  glv«n.  At  the 
tima  the  tovy  was  ma^  and  at  the  timeof  the  sale,  Uinmgh  whiofa  the  an- 
pellee  daims,  the  proper^  was  oocupled  by  a  tenant  holding  under  the  tuppA' 
matB,  who  t»d  entered  after  their  porohase.  The  notlee  givtn  at  tbo  sale 
would  not  iffotect  the  ^^eUaQts'  r^hts.  bvA  there  is  no  fact  sliown  which 
would  parevent  the  possession  d  the  tenant  of  wpellanta  from  operating  as 
notice  to  appellee,  and  to  the  creditor  of  Holland,  of  their  right  at  the  nma 
the  Iffvy  iras  made.  The  general  role  ia  Unt  the  poasesslim  of  a  tenant  oper- 
ates aa  notice  at  wliatever  right  tlie  landlord  has  as  fully  as  wonld  his  own 
possessbm.  Matmoarring  v.  Templemaut  51  Tex.  218;  WatMn*  v.  Bdtnardt^ 
28  Tex. 41B;  Sm/My  v.  BuQoOt,  2» Tex.  224;  IToodson  t.  CoUlm,  66  Tex.  175. 
The  creditor  of  HoUandt  under  wfaoee  exeeutioa  appellee  bought;  bavlngnotloe 
of  the  a^ellants*  rights  before  his  execution  was  levied,  and  the  appellee  hav- 
li^  notice  botore  he  bought,  Uie  latter  cannot  be  held  to  Im  an  Innocent  pur- 
eluaer,  nor  cam  be  be  protected,  as  he  would  be  entiUed  to  be  if  the  creditor 
of  HoUud  had  acquired  a  Uen  on  the  pnqrarty  his  levy  wltliont  noUoe  of 
the  right  or  claim  of  appellants. 

The  judgment  should  have  been  fOr  ai^cUants,  and  It  will  be  rercned,  and 
here  ao  rendered.  It  is  so  ordered. 


Eholb  0t  im.  «.  LxA,  0f  oZ. 

{9wpimM  Count  of  TexoB.  May  4, 1888.) 

Ifommm)— Aoqpiinow— OoHTis  uao  Oooufatiok. 

When  real  estate  Is  olkimed  as  a  homestead,  it  la  Immaterial  whether  or  not  the 
dlabnant  has,  at  all  times  slnoe  Us  aoqnisltlon  thereof,  used  or  claimed  the  same  as 
a  homestead.  Bis  rights  depend  on  the  tacts  existing  at  the  time  the  levy  Is  made 
tlwraoii;  and,  If  so  nsed  at  that  time,  sooh  real  estate  Is  not  anl^ect  to  forced 
sale.^ 

Appeal  firom  district  court,  Cooke  county. 

Action  to  try  title  to  a  lot  in  tbe  city  of  Galneevllle,  Tex.,  brought  by  Lea 
ft  Simpson  against  H.  Ingle  and  wife,  wtio  defended  on  the  ground  that  the 
sale  under  which  plaintifFs  claimed  was  void;  the  property  having  been  the 
homestead  of  defendants  at  the  time  it  was  woUA  under  execution.  Judgment 
tax  plaintUEs.  Defendants  appealed. 

Bianton  A  WHght,  for  appellants. 

Staytoh.  G.  J.  Tbe  appellees  claim  the  property  through  a  sale  made  un- 
der execution  against  H.  l^gle,  and  whether  they  obtained  any  right  depends 

1  As  to  what  oconpatlon  will  sopport  a  claim  of  homestead  exemption,  see  Colbert  v* 
Henl^,  (Hiss.)  1  South.  Rna.  681,  and  note:  Ktsgerald  v.  Femandes,  (CM.)  19  Fa& 
B«p.«B;  Nanoe  V.  Hill,  (B.  C.}1B.B.  Rep. 867,  and  note :  Ehtg  v.Ooeta,(CaL)UPaa 
Bop.  e6«.a&d  note;  Myridkv.  bill,  (I>a]L)^N.W.Bep.ie8L  " 

Digiiized  by  VjOOV 


826 


80UTHWE8IEBM  BKPOBTER. 


on  whether  the  property  was  homestead  at  the  time  the  exect^on  was  levied. 
The  property  embraces  the  west  halves  of  lots  2  and  3  In  block  22,  in  the  town 
of  Qainesville,  making  a  piece  of  ground  50  feetwide,  and  100  feet  long,  wliich, 
was  in  oae  ioclosure.  On  the  block  north  of  block  22,  Ingle  owtied  another 
lot,  or  rather  a  half  interest  in  it,  on  which  was  a  house,  which  for  suoie  time 
before  the  l6V7 on  the  property  in  oontroversjhe  bad  used  as  a  residenee,  and 
for  his  place  of  business  as  a  dentist  and  photographer.  This  last-nuned 
property  i»  about  160  fleet  distant  from  that  in  controversy,  and  time  is  evi- 
dence to  show  that  Ingle  and  wife  have  at  timee  resided  on  the  oneor  the  other 
aa  salted  tlwir  oonTenienoe,  bat  that  «t  all  times  the  property  In  controversy 
has  been  used  to  some  extent  tax  home  purposes.  The  court  bdo w  found  thai 
the  half  of  lot  2  was  not  homestead,  and  that  title  to  It  passed  by  the  sale 
under  whiob  appellees  claim,  but  that  the  half  of  lot  9  constituted  a  park  of 
the  homestead.  Situated  as  was  the  entire  property  in  controversy,  the  reason 
for  bOding  a  part  aubjeet  to  forced  sale,  and  the  other  not,  is  not  to  ua  clear. 
It  Is  not  necessuy,  however,  for  as  to  enter  into  a  consideration  whether,  at 
all  tunes  after  Ingle  inquired  the  proper^,  it  was  so  need,  while  he  was  actu- 
ally residing  on  t£s  other  blo^.  aa  to  make  tt  a  part  of  his  homestead;  for  at 
the  time  the  levy  and  sale  were  made  he  was  actually  residing  upon  it.  The 
Kigbt  of  appeUees  most  depend  on  the  faota  sxistlng  at  the  time  the  levy  uu- 
der  which  they  ohdm  was  made.  What  may  have  been  the  facts  before  or  after 
U»t  time,  under  ttis  issues  presoited,  are  unimportant.  The  property  being 
the  actual  residence  ot  appellants,  and  used  for  all  the  purposes  of  a  home,  at 
the  time  the  levy  and  sale  were  made,  was  not  subject  to  foraed  sale. 

The  judgment  should  have  been  for  appellants,  and  will  be  reversed,  and 
here  rendered  in  their  favor.  It  is  so  ontered* 


Collins  c.  Diqnowitt. 

(Supreme  Court  of  Texat.   May  8, 1888.) 

1.  Fuunnra— AHSWB&r-Juencs  or  tem  Pkioh. 

In  an  action  before  a  justice  on  an  account,  on  answer  dmaing  the  correotnes* 
of  the  acoonnt,  and  avernng  **  that  plaintiff  is  indebted  to  defeDOant  for  f ^linff  to 
OMQplywitb  Uscontraot,^  *  *  to  his  damage  in  the  nun  of  five  thouaaiidacd- 
lara,  whitdi  defendant  now  pleads  In  abatement  against  plaintlfTs  claim,  if  he  has 
any,  but  asks  no  judgment  againat  plaintiff,  but  reserves  his  right  to  sue  for  such 
damages  in  the  court  having  Jurisdiction  thereof,  and  that  the  material  in  the  ac- 
oonnt sned  upon  la  ^rtofBachoimtraoti,**aetB  np  a  good  defense  in  bar,  and  the 
admission  of  evideuoe  in  an^x^  ot  anch  answer  is  not  error. 

SL  SnDnaa—PASOL,  to  Vast  Wbittbh-^ialb. 

A  written  agreement  by  a  pnrohaser  setting  out  an  order  for  a  windmill,  and  the 
purchase  price  and  manner  of  psqment  for  the  same,  the  penalties  in  case  of  de- 
fault on  the  part  of  the  purchaser,  and  his  stipulation  to  dig  the  post-holes  and 
famish  the  posts,  and  with  a  warranty  indorsed,  is  complete  in  itself;  and  parol 
evidence  that  it  was  not  intended  to  represent  a  prior  agreement  entered  into,  but 
was  merely  a  note  for  the  purchase  luioe  of  the  windmm,  Is  inadmisslUe. 

Appeal  from  district  court.  Bexar  county:  G.  H.  Noonan,  Judge. 
Action  by  F.  F.  GoUins  against  H.  L.  Bignowity  on  an  open  account. 
Judgment  for  defendant,  and  plaintiff  i^peals, 
/.  8.  CaTTt  for  appellant.   Oscar  Bergatrom,  for  appellee. 

Gaines,  J.  The  appellant  sued  appellee  upon  an  open  account  fn  a  jus- 
tice's court  of  Bexar  county.  Judgmtut  was  there  rendered  for  appellee; 
and,  the  county  court  of  that  county  having  no  civil  jurisdiction,  appellant 
appealed  to  the  district  court,  where  judgment  was  again  rendered  Hgainst 
him.  Tbe  account  was  sworn  to  under  the  statute.  The  defendant  filed  a 
sworn  answer,  which  denied  the  correctness  of  the  account,  and  which  con- 
tained the  following  averments:  "That  plaintiff  is  indebted  to  defendant  for 
'  "*Jiig  to  comply  with  his  oontntct  to  fiumish  a  windmill  and^ig^^^^ 
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defendant's  pasture,  to  water  at  least  aix  hundred  head  of  stock,  to  his  dam- 
age five  thousand  doUais,  which  defendant  now  pleads  in  abatement  of  phun- 
tiff  *s  claim,  if  any  he  has,  but  asks  no  judgment  against  plaintiff,  but  reserves 
bis  right  tosneforsuch  damages  in  the  court  having  Jurisdiction  thereof,  and 
tliat  the  material  in  the  account  sued  upon  is  a  part  of  such  contract. "  It  is 
insisted  in  the  brief  of  counsel  tliat,  because  the  answer  purports  to  be  a  plea 
in  abatement,  and  is  not  good  as  such,  and  there  is  no  answer  in  bar,  that  the 
court  erred  In  bearing,  over  appellant's  objection,  aay  evidence  in  support  of 
it.  The  answer  Is  not  good  as  a  plea  in  abatement,  nor  do  we  think  is  in- 
tended as  such.  The  facts  stated,  of  themselves,  would  constitute  a  bar  to 
the  action.  We  presume  the  object  of  the  answer  was  to  plead  thedefense  in 
such  a  manner  as  to  preclude  a  plea  of  ret  ad^udicata  to  an  original  action  by 
d^endant  against  piaintift  for  the  damages  accruing  from  the  alleged  breach 
of  contract.  Whether  this  could  be  done  or  not  we  are  toA  called  upon  to  de- 
cide in  this  case.  We  think  the  court  did  not  err  in  treating  the  answer  as 
setting  up  a  good  defense  to  the  action. 

During  the  progress  of  the  trial  the  defendant  was  permitted  to  tratify  In 
his  own  behalf,  over  the  objections  of  plaintiff,  to  the  effect  that  he  "had  told 

elalntiff  he  wanted  to  get  a  pnmp  and  power  that  would  raise  water  oat  of 
is  weHl  on  his  ranch,  to  water  six  hundred  head  of  stoek, "  and  that  plaintiff 
t(dd  him  "he  could  put  In  an  eighteen-foot  windmill  that  woald  do  the  ww^" 
He  also  testified  that  the  contract  was  reduced  to  writing,  but  that  tills  oo- 
eurred  "some  time  afterwards."  The  plalntifl*a  counsel  introduced  the  writ- 
ten contraet,  and  moved  to  exelode  the  testUnonj,  on  the  ground  that  its  ob- 
ject was  to  vary  the  writing,  and  was  thwafore  InadmlsalMe.  The  written 
agreonent  is  as  follows: 
"FOffrOHTXCB,  Town  or  Sak  Antonio,  ComsTT  of  Bbub.  Statb  of 

TSXAB. 

"To  F,  F.  ColUn$,  Hmuton,  Ttx.^  (date^)  San  Antonio,  June  14.  1884. 

"Please  send  me  from  San  Antonio  to  my  ranch,  and  erect  thereon,  one  18- 
foot  Eclipse  windmill,  and  a  86-foot  substantial  tower,  and  connect  same  to 
pump  In  well,  to  which  I  agree  to  pay  you,  ta  nder,  Ave  hundred  dollars,  as 
follows:  Twelve  months  after  date,  with  ten  per  cent,  biterest  from  date  of 
delivery,  payable  at  San  Antralo,  Tex.  And  »  is  hereby  agreed  the  un- 
dersigned that  F.  F.  Collins  does  not  relinquish  his  title  to  said  mill  and  fix- 
tures until  tinea  are  fully  paid  for;  and.  in  default  of  the  undersigned  in  the 
puf  ormance  w  any  of  the  terms  of  this  imieement,  the  said  F.  F.  OolUns  may 
dedare  the  whole  amount  agreed  to  be  paid  by  this  contract  due  and  payable, 
and  he  or  his  agents  may,  without  process  of  law,  take  possession  of  and  re- 
move said  miU  and  fixtures,  and  collect  reasonable  charges  for  damagevand 
expenses.  If  said  F.  F.  Collins  finds  it  necessaiy  to  plaoe  this  contraet  in  the 
hands  of  an  attwney  tax  eollectiou,  I  i^ree  to  pay  all  charges  and  expenses  tA 
collecting  the  same.  It  is  also  agreed  that  the  undersigned  m^r  retain  pos- 
session ot  and  use  said  mill  and  fixtures  until  he  shall  make  default  in  the 
terms  of  this  agreement.  The  undersigned  agrees  to  dig  the  comer  post-holes 
for  foundation  of  tower,  and  to  furnish  comer  posts  to  be  built  by  F.  F. 
'  Collins  as  soon  as  practicable.  If  the  undersigned  delays  longer  than  thirty 
daya  after  the  above  date  having  the  mill  built,  then  tiiis  contract  stiall  be>- 
oomedue  and  payidde  Uie  same  as  though  the  mill  was  built  at  thedato  above 
given.  Henbt  L.  Dignowitt. 

** Witness:  H.M.Moore." 

And  upon  the  backof8aidcontractisindoraedtbefollowing,to-wit:  **  War- 
ranty.  We  hereby  warrant  the  witliin-ordered  wlndntU  to  be  made  well,  and 
of  good  material.  We  warrant  it  to  furnish  more  power,  to  be  stdf-r«gula^ 
Ing,  and  to  be  stronger  and  more  reliable  in  storms,  than  any  other  mill 
made.  We  will  furnish  free  of  charge  the  parts  necessary  to  make  good  any 
doCect  in  workmanship  or  material,  for  tlie  term  of  one  year  from  date.  We 
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will  neogaiza  no  alteratloiu  or  obaDges  in  the  warranty.  It  mast  stand  w 
printed.  Faibbamxb  A  CafStLoaiB."  In  oonnectlon  with  tills  matter* 
the  defendant  abo  testifled:  "The  inatrnment  so  signed  was  not  intended  to 
rqiresent  the  affreemoot  tM^ween  na,  but  as  a  note  for  the  price.  It  waa 
signed  some  time  afta  the  agreement  waa  made."  Tiie  writing  Introdnoed 
in  evidence  contains  all  the  elements  of  a  contract.  It  Is  not  Uie  mere  writ- 
ten evidence  of  «  promise  to  pay  the  oonsideration  of  a  more  extended  agree- 
ment. Though  signed  1^  one  ii  the  puties  only,  it  contains  the  atipulati<ms 
to  be  performed  by  both,  and  mnit  bo  held  to  express  fully  the  final  agree- 
menis  uptm  which  their  minds  met,  and  to  have  me^ped  in  It  all  ^vUmUuuy 
negotiations.  MUUkan  v.  Cattahan  Co,,  6  S.  W.  Bep.  681.  We  think  the 
evidence,  which  was  objected  to,  inadmisBlUe,  and  fbr  the  error  of  the  eonrt 
in  admitting  it  the  Judgment  la  reversed,  and  the  cause  remanded.  Tl»  tes- 
timony of  t&  witness  Boe,  in  eo  far  as  it  tuids  to  prove  tlie  same  faobs  tes- 
tified to  by  iq^>ellee,  is  sabjeet  to  the  asme  objeotion,  and  stwnld  liave  been 
excluded. 


Andbbws  e.  Stats. 

(Court  of  Apptait  of  Texaa.   Apnl  IS,  1888.) 

luUKnOTT— BviDBHoa— EzruMATioHB  AS  TO  Pouunov  OT  Btolbit  PBOPnrr. 

On  an  IndtoUnent  for  leroeny,  where  witnesset  differed  In  their  atetameiits  of  de- 
fnulanVB  explanation  made  wnen  first  seen  In  posBeealon  of  the  allwed  stolen  prop- 
erty, some  of  the  state's  witnoMes  agreelag  with  the  version  of  oefoidanVB  wit- 
aeasas,  dafendufi  statsment  oo  the  ZfAloiwiDg  day  is  admUslble  to  oorrobcnvte  his 
versfaa  of  the  first  explanatloB.* 

Appeal  from  district  court,  Harrison  county;  J.  G.  Hazlkwood,  Judge. 
Alex.  Pope  and  Wilson    £an«,  for  appellant.  Asst.  Attp.  &en,  Dav^gorit 
for  the  State. 

WxLLSOir,  J.  Defendant  proposed  to  jooto  by  several  witnesses  that,  the 
dqr  sfter  he  took  possession  of  the  alleged  stolen  cow,  he  stated  that  be  took 
her  up  as  an  estroy,  believing  her  to  be  an  estray.  This  proposed  testimony 
was  rejected  upon  the  objection  of  the  district  attorney,  upon  the  ground  that 
such  statements  were  self-serving  declarations.  At  the  time  said  declara- 
tions are  alleged  to  have  been  made,  the  defendant  had  possession  of  the  cow. 
We  are  of  opinion  tbat  the  court  erred  in  rejecting  the  aaid  testimony.  It  is  wdl 
B^tled  that,  when  possession  of  recently  stolen  property  is  relied  on  as  incul- 
patory of  the  defendant,  his  explanation  of  such  pussession  is  admissible  in 
his  behalf,  if  such  explanation  waa  given  on  the  first  occasion  for  any  explana- 
tion by  him;  that  is,  when  he  whs  first  directly  or  circumstantially  called 
upon  to  explain  his  possession.  WlUson,  Tex.  Crim.  Laws,  S  1300.  It  is 
true  that  the  rejected  explanation  was  not  the  first  made  by  ue  defendant. 
He  had  explained  his  possession  of  the  cow  to  other  witnesses  on  the  day  pre- 
vious.— the  day  on  which  he  was  flist  seen  tn  possession  of  the  cow.  With 
respect  to  these  prior  explanations,  some  of  which  were  proved  by  the  state, 
and  others  hy  the  defendant,  the  testimony  was  conflicting;  uid  even  tin. 
state's  witneeses,  with  regard  to  said  explanations,  contradicted  each  other.' 
One  of  these  prior  or  first  explanations  was  that  he  had  taken  up  the  cow  in 
town,  that  she  belonged  to  some  movers,  and  tbat  he  thought  he  would  get 
paid  for  taking  care  of  her.  This  explanation  was  made  when  he  brought 
the  cow  home,  and  when  he  was  first  called  upon  to  explain  his  possession  of 
her.  The  rejected  testimony  as  to  explanations  subseqnently  made  by  him 
were  corroborative  of  said  first  explanation;  and  while,  periiaps,  ordinarily, 
suoh  subsequent  exEdanations  would  not  be  lield  admissible,  we  think  ^eze^ 

'As to  the  presumption  of  gnilt  arislnff  from  the  possesion  of  reoentdy  stolen  piw- 
erty,  see  Tonng  v.  mate,  (Pla.)  S  South,  sap.  681,  and  note.  . 
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ftfl  In  this  case,  the  testimony  Is  conflicting  and  uncertain.  It  Is  fair  and  just 
ttiat  the  defendant  should  have  the  benefit  of  them  when  they  are  In  corrobo- 
ration of  his  first  explanation,  as  they  are  in  this  case.  It  had  been  proved 
hy  the  state  that  defendant,  on  the  day  he  took  the  cow,  made  different  ex- 
planations of  his  possession  of  her  from  that  proved  by  the  defendant.  The 
state's  witnesses  did  not  agree,  but  contradicted  each  other,  as  to  these  ex- 
planations. In  this  state  of  the  case  the  rejected  testimony,  corroborating,  as 
it  does,  the  other  testimony  of  the  defendant,  was  very  material  to  him.  It 
was  for  the  jury  to  determine  wbat  expkuiation,  in  foot,  he  gave  oi  his  pos- 
soaaion  of  the  cow  when  he  was  first  called  upon  to  explain  poosesalon,  and 
whether  or  not  such  explanation  was  reasonable,  and.  If  so,  whether  or  not  it 
had  been  disproved  by  the  state.  And*  to  assist  the  jury  in  determining  these 
qaeetions,  we  think  it  was  the  right  of  the  defendant  to  have  placed  before 
Uiem  every  fact  and  circumstance  legitimately  bearing  upon  and  tending  to 
sustain  his  defense,  and  tending  to  support  his  testimony  upon  that  issue. 
Because  at  the  error  discussed,  tbe  judgment  is  rs versed  and  ttwoussre- 

IMTlrifltli 


Shook  e.  State. 

iCowrt  ixf  A.irpwl»  of  Texa$.   April  18, 1888.) 

O.AiinTG— IiTDionmra. 

An  indictmeDt  under  Fan.  Code  Tez.  art.  186,  prohibltinff  gaming,  for  money  or 
Other  cxm^deratlon,  wUhin  tbe  limits  of  a  city  or  tows,  on  Buiada;',  which  charges 
that  defendant  |dayed  a  game  of  oards  for  a  hone,  without  alleging  tbe  name  of 
the  penon  with  wb<an  he  played,  or  with  whom  the  wager  for  the  horse  was  nude, 
la  f^ally  defective.  '-v—* 

Error  from  HtskeU  county  court;  C.  J.  Ohapman,  SuAg^. 

Sd.  J.  HamwT,  for  appellant.   Aut.  A  tty.  Om.  Davidton,  for  the  State. 

HuKT,  J.  The  conviction  in  this  case  is  under  article  185  of  the  Penal 
Code,  defining  the  offense  of  "engaging  In  any  species  of  gaming,  for  money 
or  other  consideration,  within  the  limits  of  any  city  or  town,  on  Sunday."  In 
substance,  the  indictment  charged  that  the  appellant,  on  the  14th  day  of  Au- 
gust, 1887,  in  the  town  of  Haskell,  Haskell  county,  Tex.,  did  engage  in  a 
species  of  gaming,  and  did  then  and  there  play  at  a  game  of  canis  for  a  horse. 
To  b&sufflcteut  under  the  article  cited,  the  indictment  should  allege  the  name 
of  the  person  or  persons  with  whom  tbe  defendant  engaged  in  tbe  gaming; 
or  it  should  have  alleged  the  name  of  the  person  or  persons  with  whom  de- 
fendant played  the  game  of  cards,  or  witli  whom  the  wager  for  the  horse  was 
made.  While  it  is  true  that  the  elements  of  the  oitense  are  alleged,  still  a 
description  of  the  offense,  that  is,  the  facts  of  the  transaction,  should  be  given. 
We  can  perceive  no  difference  In  principle  in  this  case  and  tbe  cases  of  Burch 
Y,  Republic,  1  Tex.  608;  Letoellen  v.  State,  18  Tex.  538;  Btate  v.  Catchinga, 
43  Tex.  654;  and  IHaum  v.  State,  21  Tex.  App.  517,  1  S.  W.  Bep.  448. 
cause  the  Indictment  is  insufficient,  the  judgment  is  ^reversed,  and  the  prose- 
cution Is  dismissed. 


LorisTiLLK  City  Ht.  Co.  t>.  Central  Pass.  B.  Oo. 

(Court  of  AjypedU  of  KentuOey.   May  10, 1838.) 
1.  HoBSB  Aim  Snmr  RAiLBOiss—RiaHT  to  Usb  Ta&OK  or  Ahotkbb— AeuucsM* 

VOE  COMmCSJlTIOlT. 

Act  B^.  Uarcb,  1868,  grants  to  the  dty  of  LoalsvUle  power  to  contract  for  the 
oonitnicttOD  ct  street  raUways.  In  tbe  contract  made  with  pUUntlff,  the  council 
reserved  the  power  to  permit  other  cconpaniea.  npon  oonmenaauou,  to  use  pialntUt'B 
track.  Defendant,  under  iti  charter  aathorlzing  It  and  ue  elty  oonnoU  to  oontraot 
"Inaudimaniiw  •  •  *  and  wltSi  sneh  rights  and  prtvUegoa  as  the  oousell  mi^ 
preaoribe, "  oootraeted  witii  the  ooonoQ  to  have  the  pnvUege  of  rtumiiigovBr  platn- 
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tUratraok'*wbenaie«oti80Dtof  said  City  Baflway  Company  [plalntur}  shall  be  6b- 
talnod. "  Contract  was  then  entered  into  between  tbe  two  companies  regarding  the 
use  of  the  track;  the  terms  to  be  readjusted  when  nnoessary,  "up<5n  an  equitable 
oonsideration.  ^  Readjustment  was  determined  upon  the  basis  that  defendant's 
right  to  use  piabttUFs  traok  was  derived  by  its  chartM^  from  tbe  legislature,  and 
that  it  was  therefore  liable  only  to  pay  for  the  use  and  wear  of  the  traok.  Held 
error,  and  that  pUdntifls  c(anpensatlon  should  be  determiaed  by  a  oonsideration  oC 
the  oontEaot  between  them  and  of  the  growth  trf  the  business. 

jL  BufB— Chjlrtbb  akd  TaANCHtsss— Right  to  Usb  thb  Tbaok  or  Anothbb. 

Aot  Ky.  March,  1868,  grants  to  the  dty  of  LouisTille  power  to  oontraot  for  tbe 
constniction  of  street  railways,  naintin  was  by  Its  charter  "authorised  and  em- 
powered to  oonstruot  *  •  •  a  railway  *  *  *  in  anoh  manner  and  apoit  siudi 
terms  and  conditions,  and  with  such  rights  and  prlvilu^  as  the  city  council,  by 
contract  or  otherwise,  may  prescribe, "  In  the  oontraot  between  them,  the  oooncu 
reserved  the  power  to  grant  to  other  oompaniee  the  rl^t  to  use  plaintUTs  trade 
upon  paymont  of  oompensatioo.  Heldy  that  plainturs  charter  did  not  take  from 
the  legislature  the  right  to  permit  ofcbar  oompiaiiea  to  go  upon  the  sams  streets,  or 
upon  plaintiff's  track. 

Appeal  froBQ  LoularlUe  law  and  equity  oouit. 

Plaintiff  appeals  from  tbe  detenniDation  of  tbe  chancellor  Bxfng  the  amount 
due  it  from  defendant  tor  the  qae  by  defendant  of  plalntifl's  atreet-railway 

track. 

Alex.  P.  Humphrey  and  Bt.  /oAn  BoyU,  tor  appellant.  BarMtt,  IfobU  A 
Bamett,  for  appellee. 

Pbtob.  0.  J.  Thia  oontroversy  la  between  ttie  Louisville  Oity  Hallway  Gran- 
pany  and  tbe  Central  Passenger  Rallw^r  Omipany  as  to  the  valne  of  tbe  ase 
of  the  railway  track  and  the  franchise  on  Fourth  street  between  Main  uid 
Jefferson  streets.  The  power  of  the  city  of  LouIsTtUe  to  aathorize  the  con- 
struction of  street  rallroiulB  is  derived  from  legislative  grant,  that  confers  on 
the  general  oouncll  tbe  authtwi^,  by  contract,  to  empower  any  omi>oration  or 
companyi  etc.,  to  construct  street  railroads;  "the  council  reserving  all  rights 
to  regiilate  and  control  the  same."  The  appellant,  the  Ix)uisville  City  Kail- 
way  Company,  was  chartered  on  the  15tb  of  February,  1864;  the  second  sec- 
tion of  its  charter  providing:  *'The  corporation  Is  hereby  authorized  and  enn 
powered  to  construct,  maintain,  and  operate  a- single  or  double  track  rail  way* 
with  all  necessary  and  convenient  tracks  for  tornonts,  side  tracks,  and  ap> 
pondages,  in  the  city  of  Louisville,  and  in,  on,  over,  and  along  such  street  or 
streets,  highway  or  highways,  witiiln  the  present  or  future  limits  of  tfie  city 
of  Ix>ulsville,  as  the  general  council  of  said  city  shall  authorize  said  corpora- 
tors so  to  do,  in  such  manner  and  upon  such  terms  and  conditions,  and  with 
such  rights  and  privileges,  as  the  Said  general  council  may,  by  contract  or 
otherwise  with  said  corporation,  or  any  of  them,  prescribe,  as  provided  in  an 
act  entitled  'An  act  for  the  benefit  of  the  city  of  Louisville,'  approved  March 
2.  1863;  but  said  corporation  shall  not  be  liable  for  any  baggage  carried  on 
said  railways,  kept  in  and  under  the  care  of  Its  owner,  bis  servant  or  agent." 
By  virtue  of  its  charter,  and  the  power  conferred  on  the  city  council,  a  con- 
tract was  entered  into  between  the  city  and  this  company  for  the  construction 
of  street  railroads,  the  terms  and  conditions  of  which,  or  so  much  as  Is  deemed 
material  to  this  controversy,  is  as  follows:  '*£%nt.  The  general  council  of 
the  city  of  Louisville  hereby  consent  and  agree  ttiat  the  Louisville  City  Rail- 
way Company  may  construct  and  operate  a  Bti*eet  railroad  or  railroads,  to  be 
operated  alone  by  animal  power,  on,  over,  and  along  the  following  streets, 
and  the  right  and  privilege  to  construct  and  operate  said  railroad  or  railroads 
is  hereby  granted  to  said  Louisville  City  Railway  Company  by  tbe  general 
council  of  tbe  city  of  Louisville  on.  over,  and  along  the  following  designated 
streets,  to-wit:  Commencing  at  or  near  Main  and  Twelfth  streets,  running 
through  and  along  Main  street,  with  double  track,  to  or  near  Beurgrass  stre^ 
at  the  Eastern  end  of  Main  street;  also  at  IwelfUi  street  to  Jefferson  sfareeti 
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through  and  along  Jefferaoa  to  its  junction  with  the  Bardstown  turnpike; 
also  at  Twelfth  street  and  Jefferson  street,  through  and  along  Twelfth  street 
to  Broadway,  through  and  along  Broadway  to  the  city  ttmits,  in  the  direction 
of  Cave  HiU  oemet^y;  also  from  Main  street/through  and  along  Sixth  street, 
to  Broadway,  with  double  track;  also  commencing  on  Preston  street  near  the 
Ohio  river,  thence  over,  aloi^,  and  through  Preston  street  to  \he  city  limits, 
in  the  direction  of  Belleview  and  Spring  Gardens;  and  the  said  railway  com- 
pany shall  have  the  right  to  connect  any  of  said  railways  tlie  one  with  the 
other.  If  the  First  A  Second  Street  Horse  Railroad  Company  shall,  within 
Uiirtydays  of  the  signing  of  this  contract,  file  in  the  office  of  the  mayor  of  the 
city  of  Louisville  their  consent  to  the  rescission  of  their  contract  with  the  city, 
then,  in  consideration  thereof,  it  is  made  a  condition  of  this  grant.  irrevo< 
cable  without  the  consent  of  said  First  &  Second  Street  Horse  Railroad  Com- 
pany, that  the  Louisville  City  Railway  Company  shall  lay  down,  under  the 
proviaiona  of  this  agreement,  a  line  of  road  from  the  corner  of  Fourth  and 
Main  streets,  out  Fourth  to  JefCerson.  up  Jefferson  to  Second,  out  Second  to  < 
Breckinridge,  within  twelve  months  from  the  completion  of  ttiis  contract; 
said  line  to  be  extended  up  Breckinridge  to  First  street,  and  out  First  street 
to  the  city  limits,  whenever  the  improvements  in  that  part  of  the  city  shall 
render  sueh  extension  proper,  to  be  determined  by  the  general  council.  And 
it  shall  not  be  a  breach  of  this  contract  if  this  extension  from  Breckinridge 
street  is  not  made  in  three  years  from  the  signing  of  this  contract,  unless  or- 
dered by  the  general  council;  but  the  right  hereby  vested  in  the  Louisville 
(Sty  Railway  Company,  aa  expressed  in  the  foregoing  clanse,  shall  n<^  confer 
on  said  company  any  right  or  power  before  given  to  the  First  &  Second  Street 
Horae  RailnMd  Company,  unless  by  the  consent  of  said  last-named  company, 
evidenced  by  writing  as  aforesaid.  Seoond.  The  right  of  the  Louisville  City 
Railway  Company,  hereby  vested  in  them,  to  operate  said  railways,  shall  ex- 
tend to  the  full  term  of  thirty  years  from  the  date  of  this  agreement,  that  l>e> 
ing  the  term  for  which  said  company  is  vested  with  corporate  privileges  by 
the  l^islature;  and  at  the  expiration  of  aaid  time  the  said  railway  company, 
(grating  said  railways,  sliall  l)e  entitled  to  enjoy  all  of  said  privii<^fe8,on  the 
conditions  expressed,  until  the  city  of  Louisville,  by  the  general  council,  shall 
elect,  by  ordinance  or  resolutian  (or  the  purpose,  to  purchase  said  tracks  or 
Bwd  railways,  cars,  carriages,  station-houaes,  station  grounds,  depot  grounds, 
f  nmiture,  and  im[^ments  of  every  kind  and  deecriplion  used  in  the  construc- 
tion and  operation  of  aaid  railways,  and  of  the  appurtenances  in  and  about  the 
same,  and  pay  for  the  same  in  the  manner  hereinafter  mentioned.  Third, 
Sach  ordinance  oriescdntion  shall  fix  the  time  when  the  city  of  Louisville  wiU 
take  said  tailwaya  and  other  property  before  mentioned,  which  shall  be  not 
lesB  than  six  mcmttia  after  the  passage  of  ordinance  or  reeolation;  and  at  the 
time  of  taking  s^  railwi^  and  property,  tf  the  city  shall  bo  elect,  before 
mentioned,  the  city  of  Loaisville  shall  pa^  totbe  aaid  Louisville  City  Railway 
Company  a  sum  of  money  to  be  ascertained  by  three  commissioners,  to  be  ap- 
pointed fbr  the  purpose,  as  follows :  One  to  be  chosen  by  the  general  council 
iromi  the  dlsintweated  freeholdws  of  Jefferson  county,  one  In  like  manner  to 
be  etuiaen  the  said  Louisville  City  Railway  Com[wny,  and  Uieae  two  per- 
sons to  choose  the  third  In  like  manner  from  said  frediolders  of  Jefferson 
eooaty;  but  la  makbig  the  estimate  by  the  commissioners  the  city  is  not  to  be 
oliaiged  with  Ute  right  of  franchise  or  right  of  way  over  the  streets  herein 
gzamed  to  said  railway  company  for  any  value  or  supposed  value  growing  out 
of  the  aune.  *  *  *  JSTinth.  The  said  Louisville  City  Railway  Company 
diall*  tor  the  franchise  and  privil^e  herein  granted  to  oonstruet  and  operate 
nil  wi^  over  the  streets  hereinbefore  named,  pay  Into  the  city  toeaauiy  of  the 
city  of  LonisvUIe,  each  and  every  year,  the  sum  of  twenty-flve  dollars  tax  or 
license  for  each  ud  evray  car  run  upon  their  said  railways,  or  such  other  sum 
as  ttu  gentaai  connoll  may  flx>  not  less  tlian  twenty-five  and  not  to  exceed 
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fifty  dollars  for  ench  car  ho  nsed  said  company^  so  long  as  said  company 
shidl  operate  said  lailwaTS,  or  so  long  as  the  same  shall  he  operated  by  any 
other  companj.  •  *  *  Sleventh.  The  city  coundl  shall  at  any  fntare 
time  have  the  power,  when  the  public  good  demands,  to  grant  a  second  or  third 
company  or  Individual  the  right  to  occupy  any  track  already  laid  down,  pro- 
vided the  expense  of  laying  and  keeping  inrepairsaid  track,  so  far  as  used  by 
different  companies  or  individuals,  shall  hti  equally  borne  by  all  those  that  nse 
them ;  but  the  council  shall  not  have  the  right  to  grant  a  permit  to  run  upon 
any  route  already  disposed  of,  for  a  greater  distance  than  onfr-tenth  of  the 
whole  route;  and  provided,  that  no  privilege  or  riglit  shall  be  granted  to  any 
other  company  or  individual  to  run  to  the  same  terminal  point  over  the  track 
of  the  Louisville  City  Etailway  Company,  or  such  terminal  point  or  points  over 
their  track,  than  the  one-tenth  of  the  whole  route,  bat  may  run  upon  another 
street  or  line  to  any  other  point." 

Under  this  contract  the  LoaisvlUe  City  Bailway  Company  constructed  a 
lineofdouble*track  street  railway  from  Fourth  and  Main,  along  Fourth  street^ 
to  Jefferson,  with  a  stand  at  Fourth  and  Main  streets.  The  appellee,  the  Cen- 
tral Passenger  Bailroad  Company,  waachart^nd  in  the  year  1865.  December29, 
and,  by  the  second  secUon  of  the  set,  was  authorized  to  construct  a  street 
railroad  as  follows:  "This  corporation  is  hereby  authorized  and  empowered  to 
construct,  maintain,  and  operate  a  single  or  double  track  railroad,  with  all 
necessary  and  convenient  tracks  for  turn-outs,  side  tracks,  and  appendages, 
in  the  city  of  Louisville,  commencing  at  the  intersection  of  Water  and  Serand 
streets,  and  running  south,  over  and  along  Second  street,  to  Main  street; 
thence  west  on  Main  to  Fourth  street;  thence  south,  over  and  along  Fourth 
street,  to  Oak  street;  and  over  and  along  Seventh  street  from  Main  street  to 
the  southern  limits  of  the  city;  alsoon  Walnut  street,  from  eastern  to  west- 
em  limits  of  the  city,  with  such  further  extension  in  tlie  same  or  other  streets 
in  the  city  of  Louisville  as  the  general  council  of  said  city  may  authorize 
paid  corporation  so  to  do.  In  such  manner  and  upon  such  terms  and  condi- 
tions, and  with  such  rights  and  privileges,  as  the  general  council  may,  by  con- 
tract or  otherwise  with  said  corporation,  or  any  of  them,  prescribe."  Undw 
this  charter,  and  by  virtue  of  the  power  conferred  on  the  city,  the  Central 
Passenger  Railroad  Company  contracted  with  the  city,  the  first  section  of 
which  is  as  follows:  ^'Ftrst.  That,  in  consideration  of  the  payments  herein 
mentioned  to  be  made,  and  the  acts  hereinafter  stipulated  to  be  done  and  per- 
formed by  said  Central  Passenger  Railroad  Company,  the  city  of  Louisville 
hereby  agrees  that  said  Central  Passenger  Railrowl  Company  may  oonstract 
and  operate  street  railroads,  to  be  operated  alone  1^  animal  power,  on,  over, 
and  along  Fourth  and  Walnut  streets*  as  hereinafter  shown;  and  the  rii^t 
and  privilege  to  oonstmct  and  operate  said  street  railroada  are  hereby  granted 
to  said  Central  Bassenger  Railroad  Company  by  the  ci^  of  Loutsnlle,  on, 
over,  and  along  Fourth  and  Walnut  stre^,  as  f<dlows,  vis.:  Commencing 
at  or  near  Fourth  and  Jefferson  streets,  rnnnlng  tbenoe  through  and  along 
Fourth  street,  with  double  trade,  and  the  necessary  tam-outa,  southwardly  to 
Oak  street;  also  over  and  along  W^nt  street  from  Quden  to  Sghteanth 
street  with  doaUe  track, — the  track  to  be  laid  beyond  Kentnefcy  street  so  soon 
as  the  street  b^ond  Kentucky  street  shall  be  graded.  It  Is  further  agreed 
that  the  said  Cnitral  Passenger  Railroad  Gompuiy  shall  have  the  privilege  of 
running  tiielr  cars  to  Main  street,  on  FonrUi  street,  over  the  tausk  of  the 
LoalsTllle  City  Railway  Company,  as  provided  In  secUon  eleven  of  the  agree- 
ment between  said  Louisville  City  Railway  Company  and  the  city  of  Lottis- 
Tllle,  when  the  oonsMit  of  sidd  Ci^  Railway  Company  shall  be  oMained." 
On  the  28th  of  June,  in  the  year  1866»  these  companies,  the  Louisville  City 
Bailway  Company  (appellant)  and  the  Central  FaMenger  Railway  Company* 
(l^ipellee.)  entered  into  a  contract  for  the  use  of  appeuanVs  tracks  on  Fonrkh 
between  Main  and  Jefferson  streets  by  the  appellea,  as  tollowB:  "^la  omh 
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tract  witnesseUi,  that  the  LooisTille  City  BiUlmiy  Company,  of  the  flnt  part* 
and  the  Central  Passenger  Railway  Company,  of  the  second  part,  have  this 
day  entered  into  the  following  ^reement:  The  first  party  Is  to  permit  the 
second  party  to  have  the  ase  of  their  tracks  on  Fourth  street  between  Jeffer- 
son and  Main  streets,  in  the  city  of  LoulsvlUe,  tot  tbe  purpose  of  running 
their  cars  over  and  along  the  same,  for  one  year  ttom  tbo  date  hereof,  on  tbe 
following  terms  and  conditions,  to- wit.  The  second  piaty  is  to  use  said  road, 
and  run  their  cars  tlierem.  in  strict  oompUatuie  with  the  contract  of  tbe  first 
party  with  the  city,  uid  are  to  keep  said  stre^  and  tracks  in  good  r^>air,  as 
ia  required  by  the  contract  of  the  first  party  with  said  city,  at  their  own  ex- 
pense, during  the  eontinuauoe  of  this  contract.  The  second  party  is  to  pay 
the  first  party.  In  oaBb,  tlie  sum  of  9913.13,  wlilch  is  fifteen  per  cent,  on  tlie 
•etaal  cost  of  the  eonstruction  of  the  said  tracks,  the  rec^pt  of  which  is  hereby 
■^nowledged.  The  second  party  also  coTeDants  and  agrees  to  pi^  tbe  oon- 
traotor  with  the  ct^  of  Louisville,  for  bowldering  Fourth  street  from  Main  to 
J^erson,  tlie  sum  of  •600.  being  the  sum  agreed  to  be  paid  by  the  first  party 
to  said  contractor;  and  the  second  party  do  hereby  assume  said  contract  for 
tbe  first  party,  and  agrees  to  carry  out  the  same,  and  hold  the  first  party  free 
snd  harmless  tbwefrom.  The  second  party  is  to  comply  with  all  the  ordi- 
nances and  laws  of  tbe  city  of  Louisville,  and  the  oontraot  of  siUd  party  with 
said  city  in  r^ard  to  said  rood,  and  the  operating  the  same,  and  in  evnry  re- 
spect to  hold  the  first  party  free  from  dami^  or  cost  resulting  from  their 
f ailore  to  keep  said  road  in  order,  or  in  not  complying  with  said  contract  of 
tbe  first  party  with  the  city,  or  the  laws  and  ordinances  of  siUd  city.  The 
second  puty  is  to  have  the  use  of  the  stand  at  Main  street,  but  is  not  to  use 
it,  or  any  part  of  said  track,  so  as  in  any  way  to  interfere  with  or  interrupt 
the  first  party  in  the  free  and  f  uU  use  of  said  road  for  Uieir  own  purpose ;  and. 
to  prevent  any  interference  on  tbe  part  of  tbe  second  party  with  the  first  party 
In  using  and  operating  said  road,  the  second  party  is  to  be  governed.  In  their 
use  of  same,  by  the  time-tables  of  tbe  first  party.  Should  any  change  of  the 
tracks  or  stand  be  necessary  in  operating  said  road,  said  change  is  to  be  made 
at  tbe  eiEpenae  of  (die  second  party,  bat  under  the  direction  and  advice  and 
with  tbe  consent  of  the  supertotendent  of  the  first  party.  It  is  also  under- 
stood and  agreed  tliat,  In  the  use  of  said  tracks  by  the  second  party,  ttiey  are 
not  in  any  way  to  interfere  with  the  running  of  the  cars  of  the  first  party  on 
Jefff  rson  street,  and  in  crossing  the  Jefferson-Street  tracks  tbe  oara  of  the 
firet  party  are  to  have  tbe  preference ;  and  the  second  puty  are  to  pay  all  dam- 
age to  the  firat  party,  or  to  any  one  ehe,  that  may  at  any  time  occur  by  reason 
of  the  privil^e  hereby  granted  to  the  second  party  to  cross  Jefferson  street 
with  their  oara.  It  is  also  hereby  distiiit^y  agreed  that  Mala  and  Fourth 
streets  is  a  terminal  point  of  the  road  of  the  firat  party;  and  by  this  contract 
the  second  party  claims  no  right  to  run  over  any  otlier  road,  or  part  of  road* 
belonging  to  the  firat  party  than  they  otherwise  would  have  had  had  this  agree- 
ment not  been  made;  and  by  this  agreement  itkis  undentood  that  the  first 
party  guaranties  to  the  second  party  that  they  shall  at  all  times  have  the  un- 
interrupted use  of  said  road,  but  to  the  extent  only  that  they  have  the  power 
to  grant  or  control  the  same  as  above  set  forth.  The  terms  of  this  contract 
may  be  altered  from  year  to  year,  or  at  any  time  after  tbe  expiration  agreed 
on,  upon  notice  of  thirty  days  by  either  party.  In  the  event  of  such  notice, 
tben  new  terms  are  to  be  agreed  upon.  Should  the  parties  hereto  be  unable 
to  agree,  then  each  party  la  to  select  one  peraon,  and  these  persons,  disagree- 
ing, are  to  select  an  umpire,  to  determine  upon  an  equitable  consideration  for 
the  privileges  herein  granted  to  the  second  party.  Their  decision,  then  made, 
shall  be  binding  on  both  parties.    Should  the  second  party,  at  any  time  within 

 days  after  notified  so  to  do.  fail  to  fully  comply  with  the  terms  of  this 

contract,  or  any  that  may  hereafter  be  made  by  the  parties  hereto,  touching 
tbe  pzivlloges  herein  granted  them,  tbrai  the  firat  party  shall  have  tbe  right 
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to  stop  the  second  party  from  ualag  said  track,  and  the  other  privily  ber«n 
granted.  It  is  understood  that  the  use  of  thetracks,  as  hereinbefore  granted, 
is  to  beoontinned  to  the  second  party  during  the  charter  of  the  first  furty,  bat 
the  terms  therefor  may  be  altered  as  hereinbefore  provided  for." 

Under  the  terms  of  this  contract  it  could  be  altered  from  year  to  year  upon 
notice  as  provided,  and  new  terms  agreed  on;  and,  In  the  event  of  a  disagree- 
ment as  to  tlie  terms,  resort  whs  to  be  had  to  arbitration,  the  decision  of  the 
arbitrators  to  determine  their  respective  rights.  The  appellant,  the  &tj  Bail- 
way  Company,  becoming  dissattefied  with  the  terms  of  the  contract  or  the 
rental  value  agreed  on,  gave  the  proper  notice  tliat  a  change  of  terms  was 
desirable;  and  the  parties,  failing  to  agree,  and  making  Ineffectual  efforts  to 
obtain  arbitrators,  applied  to  the  chancellor  to  fix  the  compensation  the  ap- 
pelant was  entitled  to  for  the  use  of  its  tracks  by  the  appellee.  The  chancel- 
lor, on  the  hearing,  gave  as  compensation,  annually,  the  sum  of  •172.08  aa 
rental,  and  required  the  appellee,  the  Passenger  B^lway  Oompany.  in  addi- 
tion, to  pay  three-fourths  of  the  taxes,  and  the  annual  cost  of  maintaining 
the  track,  which  would  amount  in  all  to  not  exceeding  9800.  Of  ttiis  jndg^ 
ment  the  City  Bailway  Company  complains. 

It  is  conceded  by  counsel  for  the  appellant — or,  if  not,  the  authorities  setUe 
the  question — that  the  grant  of  the  franchise  in  the  first  instance  to  the  ap- 
pellant did  not  take  from  the  legislature  the  right  to  permit  other  companies 
to  go  upon  the  same  streets  of  tiie  city,  or  upon  the  track  of  appellant's  rail- 
way, and  compete  with  the  latter  in  the  business  of  oarrylng  passengers  from 

/one  part  of  the  city  to  the  other.  This  may  be  done  upon  making  compensa- 
tion to  the  company  whose  railway  Imck  is  used;  and,  when  not  used,  such 
grants  not  being  exclusive,  the  right  to  construct  other  and  competing  tracks 
in  the  same  street  may  be  allowed  without  compensation.  If  the  franchise  is 
exclusive,  it  only  applies  to  the  use  of  the  track  by  the  company  owning  it; 
and  for  this  use,  and  not  the  value  of  the  franchise,  the  oompany  owning  It 
is  entitled  to  compensation  as  against  a  company  deriving  a  like  franchise, 
although  of  a  later  date,  from  the  sovereign  power.  This  seems  to  be  the 
\doctrlne  recc^nized  by  Mr.  Redfield  in  his  work  on  Bailways,  and  in  the  eases 
of  Railroad  Co.  v.  Railroad  Co.,  12  Allen,  262,  and  Railroad  Co.  v.  Rail- 
toajf  Co.,  118  Mass.  290.  The  grant  in  this  case  to  the  appellee  includes  in 
its  route  Fourth  street  between  Main  and  JefTerson;  and  having  a  like  fran- 
chise, if  unrestricted,  would  entitle  it  to  use  the  track  of  the  appellant  on 
Fourth  between  Main  and  Jefferson,  by  compensating  the  latter  for  the  use 
and  wear  of  its  tracks  only,  and  no  compensation  should  be  allowed  for  the 
injury  to  the  franchise,  or  the  profits  resulting  from  it.  It  is  urged  by  coun- 
sel for  the  appellee  that  such  is  the  nature  of  its  grant;  and  that  under  its 
charter  the  right  was  given,  not  only  to  run  on  the  street  at  the  point  in  con- 
troversy, but  to  use  the  track  of  the  appellant;  and  the  chancellor  below, 
taking  this  view  of  appellee's  charter,  rendered  the  judgment  complained  of. 
By  the  act  of  March,  1863,  the  general  council  of  the  city  of  Louisville  was 
authorized  to  have  constructed  a  railroad  or  railroads,  with  single  or  double 
tracks,  on  such  streets  as  it  might  by  resolution  designate,  etc ;  and,  further, 
that  "the  general  council  might,  by  contract,  sale,  or  bargain,  empower  any 
corporation  or  corporations,  |»rties  or  company,  to  construct  said  street  rail- 
roads,— the  general  council  reserving  all  rights  to  regulate  and  control  the 
same."  Under  this  power  vested  in  the  city  council,  the  appellant  entered 
into  the  contract  for  the  construction  of  its  railway,  and  obtained  from  the 
council  a  stipulation  that  no  privilege  or  right  stiall  be  granted  to  any  other 
company  or  individual  to  run  to  the  same  terminal  point  over  the  track  of  its 
railway.  The  council,  however,  reserved  the  right  to  permit  other  companies 
to  occupy  the  track  of  the  appellant,  already  laid  down,  upon  the  conditions 
prescribed.  This  contract  has  never  been  modified,  either  by  the  council  or 
by  amendment  to  a^wllant's  charter;  and  whether  the  exclusive  privilege 
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conferred  on  appellant  in  denying  any  other  company  the  right  to  run  to  the 
same  terminal  point  over  appellant's  track  can  be  enforced,  as  between  the 
appellant  and  the  city,  ie  not  a  qaestlDn  before  ua.  That  provision  of  the  con- 
tract has  not  been  violated  ao  far  as  this  record  shows,  but  has  been  complied 
with.  When  the  appellee  entered  into  its  contract  with  the  city,  it  knew  the 
terms  of  the  legislative  grant  to  the  appellant,  and  the  nature  of  the  rights 
and  privllegeB  given  it  by  the  contract  with  the  general  council,  and  therefore 
it  was  provided  In  the  contract  with  the  appellee  as  follows:  "It  is  further 
agreed  that  the  said  Gentral  Passenger  Railroad  Company  shall  have  the  priv- 
ilege of  running  their  oars  to  Main  street  on  Fourth  street,  over  the  track  of 
the  Louisville  City  Hallway  Company,  as  provided  in  section  11  of  the  agree- 
ment between  said  Louisville  City  Railway  Company  and  the  city  of  Louis- 
TiUe,  when  the  consent  of  said  City  Railway  Company  shall  be  obtained." 
After  this,  the  contract  between  the  two  compantea  was  entered  Into,  and  the 
consent  of  Uie  appellant  obtained  upon  the  terms  therein  expressed.  The 
contract  is  to  continue  until  the  appellant's  charter  expires;  and  by  its  terms 
the  appellee  is  to  pay  the  appellant  8913.18  per  annum,  and  keep  the  streets 
and  track  in  good  repair  at  its  own  expense,  with  the  proviso  that,  when 
etthar  party  bMame  dissatisfied  as  to  the  terms,  the  matter  was  to  be  referred 
to  arbitrators  for  an  adjustment  on  equitable  terms.  The  contract  was  not 
to  be  canceled  as  to  the  right  of  the  appellee  to  the  use  of  appellant's  track, 
bat  the  terms  of  the  occnpanoy  might  be  changed  by  arbitration  in  the  event 
the  two  companies  failed  to  agree. 

The  oontenUon  hj  the  appellee  that  It  derived  Its  right  to  the  use  of  the  ap- 
peUant'fl  track  from  the  icgialatore,  and  not  by  contract  witii  the  city  or  wiUi 
the  ai^MAlant,  and  therefora  Is  only  liable  for  the  use  of  the  rails  and  ties,  can- 
not  be  BQStalned.  In  the  first  plae^  the  charts  (tf  the  appellee  gives  it  no 
right,  nnlSBS  biy  impUoation,  to  use  the  rails  and  ties  of  the  appellant.  The 
light  to  the  apprilee  to  construct  and  operate  a  single  or  double  track  railway 
atoagthls  route  did  not  covita  the  right  to  uae  the  appellant's  trades.  The 
right  to  ose  the  property  of  another,  without  his  consent  and  withoat  any  pro- 
▼iaion  made  for  eompensation,  alttiongh  for  the  publie  use,  cannot  well  arise 
from  mere  implication.  It  is  argued  that  as  the  appelant  already  had  doable 
tracks  on  Fourth  street,  that  it  &  anreesonable  to  suppose  the  l^islature  in- 
tended to  authorize  the  laying  of  two  additional  tracks  on  the  same  street  by 
the  appellee,  and  therefore  the  right  to  the  ose  of  the  tracks  already  down 
must  have  been  the  legislative  will.  This  view  seems  not  only  reasonable, 
bat  olear,  when  taken  In  connection  wttti  the  power  previously  conferred  by 
the  l^islatnre  on  the  city  coundl  with  reference  to  street  railways.  A  gen- 
eral power  to  contract  with  companies  for  the  construction  of  such  raitwaye 
had  hem  previously  given  the  city,  with  the  right  to  regulate  and  control  the 
same.  Under  Uils  power,  the  appellant  had  executed  its  oontract;  and  when 
the  legislatnie  made  the  grant  to  the  appellee  defining  Its  line  of  railway,  with 
the  right  to  extend  its  line  to  other  streets,  the  power  was  reserved  to  the  city 
and  the^qmllee  to  oontract  "in  such  manner,  and  on  such  terms  and  condi- 
tions, and  with  sooh  rights  and  privileges,  as  the  general  council  may,  by 
oontract  or  othwwlse  with  said  coiporatton,  or  a^y  ofthem,  prescribe. "  Th^ 
did  oontract;  and  it  is  evident  that  the  dty,  in  prescribing  the  terms,  rmjg- 
nlaed  its  obligation  to  the  appellant,  and  required  the  appellee  to  obtain  ap- 
pdiant's  consent  to  the  use  of  its  tracks  on  Fourth  between  Main  and  Jeffer* 
son.  TbiB  view  is  In  harmony  with  the  legislation  under  which  the  appellee 
obtained  its  charter,  and  the  previous  legislation  conferring  on  the  general 
council  the  power  to  contract  for  the  construction  of  street  railways.  Both 
the  l^lslatureand  the  appellee  looked  to  this  power  given  the  city;  and  from 
that  source,  and  that  only,  under  such  a  charter,  could  the  appellee  have  ob- 
tained the  r^bt  to  the  use  of  appellant's  faitcks.  Neither  the  law-makera  nor 
the  appellee  could  have  understood  that  appellee's  charter  gave  it  the  right  to 
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use  appellantfa  property,  wbere  thtn  «u  no  nqmn  anthnity  gtven,  In  the 
grant,  to  that  effect,  without  appeUant'e  onumit  or  that  <tf  ths  ei^  coundU; 
but,  when  oonsidering  the  legiehition  already  in  exiatenee  with  icfeaeooe  to 
the  oltj  on  the  same  Bubjeet>matter.  the  mode  of  obtaining  the  use  was  well 
niulei^ood.  The  consent  of  the  city  having  been  given  tuit  this  nae  might 
be  obtained  by  the  at^^ee  from  the  ai^lant,  the  contract  between  the  two 
WHS  entered  into.  Tlie  rights  or  eqaities  of  the  partfoe  nuiat,  to  a  great  ex- 
tent, be  determined  by  its  terms. 

This  fs  not  a  case  where  Uie  one  company  has  the  l^;al  rl^t  to  oiter  upon 
and  nse  the  tnclu  of  another  company  by  reason  of  le^slative  author!^.  It 
is  true  that  Vbe  charter  confers  upon  the  ai^wUee  the  right  to  lay  down  trat^ 
on  Fourth  street;  but  the  dty,  luring  a  roioe  in  the  legislation  of  street  rail- 
ways, BO  essential  to  its  InterestSi  and  having  contracted  with  the  appelant, 
required  that  an  amngemuit  should  be  made  b^ween  the  two  oompanlee  be- 
fore Uie  one  shoald  use  tlie  trat^  of  thO'  other;  and*  to  aooHnpliBh  this,  the 
contract  regulating  the  compensation  to  be  pidd  the  i^paUant  was  entered 
into.  The  one  was  contracting  for  the  use  of  so  mooh  of  the  other's  traito 
as  lay  in  the  meet  populous  pait  of  the  oily,  and  at  a  toeation  where,  as  the 
proof  shows,  is  the  most  deBi»Ue  terminus.  At  no  point  can  so  many  pas- 
sengers be  obtained.  It  is  in  the  bosiness  part  of  the  city;  the  Uneaof  travel 
going  In  all  directions  from  that  point,  and,  as  the  proof  ^ows,  the  appellee 
running  four  times  as  many  cars  as  the  app^nt.  These  valuable  contraet 
rights  that  were  granted  to  the  appellee  by  the  appellant  during  the  existence 
of  its  chartw  were  eattmated  by  the  two  oompuiies,  in  June,  1866,  the  snra 
of  tQlS  per  annum,  with  the  obligation  on  the  part  of  the  appellee  to  keep  the 
streets  and  tracics  in  good  repair.  Neither  party  had  the  right  to  abuidon 
the  contract;  but  had  the  right  after  notice  to  fix  upon  new  terms,  and  to  call 
on  arbitrators  if  they  failed  to  agree,  "to  determine  upon  an  eqnitalide  consid- 
erntion  for  the  privileges  granted  the  appellee. "  If  this  use  was  worth,  in 
1866,  as  much  as  ^13,  what  was  it  worth  in  1886,  when  this  Judgment  was 
rendered,  or  at  the  end  of  the  rental  year  next  ensuing  after  the  date  of  the 
notice?  The  population  of  tlie  city  had  iucreHsed  rapidly  from  the  time  of  the 
contract  made  in  June,  1866.  The  profit  in  oonducting  such  a  business  be- 
comes greater  as  the  population  increases.  The  value  of  the  use  ctf  the  fran- 
chise was,  at  the  date  of  the  notice,  several  thousand  dollara  annually,— 
greatly  more  than  any  of  the  parties  contemplated;  and,  while  tlie  appellant 
is  not  ttititled  to  the  value  of  this  use,  it  is  evidently  entitled  to  an  equitable 
consideration;  and  what  that  consideration  should  be.  is  difficult  to  deter- 
mine. If  the  parties  regarded  it  as  worth  $900  in  1866,  it  should  be  worth 
per  annum,  from  J une,  1881,  the  year  ending  after  the  date  of  the  notice,  as 
moch  as  91,500  per  annn^.  The  parUes  were  evidently  contracting  with 
reference  to  an  increase  in  population  when  thequestion  of  consideration  was 
left  open, or  could  bechanged  upon  notice  given  by  the  one  party  or  theother; 
so,  if  the  proSts  of  travel  iucreaseU  or  diminished,  either  company  could  avail 
itself  of  the  advantage.  Neitiier  the  value  of  the  use  of  the  franchise,  nor  the 
mere  compensation  for  the  use  of  the  rails,  formed  the  basis  of  the  contract 
stipulations.  The  two  companies  acquired  contract  rights  that  are  capable  of 
being  enforced  upon  equitable  terms.  The  appellant  will  not  be  allowed  to 
say  that  it  must  have  the  value  of  its  franchise,  or  the  appellee  that  it  will 
only  pay  8172  per  annum  as  compeuBation.  Neither  view  of  the  case  would 
be  equitable,  or  within  the  true  meaning  of  the  joint  obligation.  The  surren- 
der of  the  use  of  appeUant's  tracks  for  near  30  years  to  the  appellee,  when  the 
city  had  by  its  contract  with  the  appellee  left  it  voluntary  with  the  appelant 
as  to  its  consent  to  the  use,  and  at  a  point  where  the  life  of  the  city  as  to 
travel  existed,  was  something  more  than  a  mere  nominal  oonsideration,  and 
therefore  it  seems  to  us  the  compensation  allowed  by  the  chanoeilw  is  entirely 
inadequate. 
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The  jadgment  is  rerened,  and  the  caose  remand«4,  with  dlrectloni  to  8x 
the  compensation  at  tliSOO  per  annum  from  the2tith  of  June,  1881;  the  other 
fltipDlations  In  the  omtraot  to  be  as  binding  on  the  putlsa  ai  1£  no  change  in 
the  oomiiettsaUon  had  been  made. 


Sutton  et  ah  v.  Svttoh  «t  oj. 
(Court  of  AppedU  of  Kentudey.  May  IS,  188S.) 

DuoBirr  htd  Bistbibutioh— Bastakds'  Riqhc  to  Tbakbxit  Ikhbbitahob. 

The  Intimate  (diildren  of  «  deceased  bastard  inherit  from  their  parents'  bastard 
brother  By  the  same  mother,  wlieo  snch  bastard  brother  died  before  the  death  of  the 
parent,  under  Gen.  Bt.  Ky.,  providing  th&t  bastardB  of  the  same  mother  shall  be 
capable  of  inberitlo;  and  transmitting  an  inheritance  on  the  part  of  eeoh  other,  at 
U  Booh  imstarda  were  bom  in  lawful  wedlock. 

Appeal  from  olrcnit  coort*  Henderson  county. 

This  was  a  suit  by  the  legitimate  children  of  W,  S.*  Stephui  and  Greenberry 
Sutton,  for  a  dlTision  of  the  estate  of  Kelly  Sutton,  deceased.  Kelly,  Miles, 
"W.  8..  Stephen,  and  Greenberry  Sutton,  and  Mrs.  Sarah  Overfleld  were 
brothers  and  sister  bom  out  of  wedlock,  and  bastards,  of  the  same  mother. 
Miles  Sutton  and  Mrs.  Overfleld  survived  Kelly  Sutton,  while  his  other 
brothers  died  before  he  did.  Miles  Sutton  and  Mrs.  Overfleld  appeal  from  a 
jadgment  for  plaintiffs. 

John  Toung  Browut  TJuu,  S.  Ward,  and  Bdtoard  W.  Miw$,  tea  appel- 
lants.  Teaman  &  Loekett,  8,  3,  AS,  D.  Vomb,  CtmU  A  DudUy,  and/oftn 
T.  HaruUej/t  for  appellees. 

Holt,  J.  This  appeal  presents  but  one  question:  Can  the  legitimate 
children  of  a  bastard  inherit  from  the  bastard  brother  of  their  parent  who  dies 
after thedeath  of  such  parent?  At  tbecommonlawalmstardls  nullitts  filitts. 
Blackstone  says  that  he  Is  at  kin  to  no  one,  derives  no  inheritable  blood  from 
any  one,  and  can  therefore  neither  be  heir  to  any  one.  or  have  heirs  save  of 
bis  own  body.  It  was  provided,  however,  by  our  statute  of  descents,  in  1796: 
"  Bastards,  also,  shall  be  otipable  of  inheriting  or  transmitting  inheritance  on 
the  part  of  their  mother.  In  like  manner  as  if  they  had  been  lawfully  liegutlen  of 
snch  mother."  1  More.  &  B.  St  565.  This  was  the  first  innovation  upon 
the  common-law  rule  in  this  state.  It  was  copied  verbatim  from  the  Virginia 
Btattite  of  1785;  and  in  the  case  of  fitetwn«(m'«  Hetrt  v.  atUlivant,  5  Wheat. 
207,  where  bastards  claimed  to  inherit  from  a  legitimate  brothw,  the  supreme 
court  of  the  United  States  construed  it  as  meaning  only  that  bastards  **sball 
have  a  capacity  to  take  real  propoty  descent  immediately  or  through  their 
mother  in  the  ascending  line,  and  transmit  the  same  to  their  line  as  descrad- 
ants.  in  like  manner  as  if  they  were  l^itimate. "  This  court  considered  it,  Id 
1834,  in  the  case  of  Boroggtn  v.  Allan,  2  Dana,  363.  Henry  Edgar,  a  bastard, 
died,  leaving  a  Intimate  child,  to  whom  his  land  descended,  bat  who  died  in 
infancy.  Tne  mother  of  tlw  bastard  was  also  dead;  and  the  qaesUm  was 
whether  his  legitimate  brothers  and  sistei-s,  or  his  wife,  took  the  estate.  This 
eourt  followed  tite  snprwne  conrt,  holding  that  the  statute  only  permitted  the 
txuitard  to  inherit  from  the  mother,  and  transmit  an  Inheritance  to  his  own 
ISBoe;  and  whiles  to  this  extent,  gtuut  legitimate,  yet  in  all  oUier  respects  he 
iras  a  bastaxd,  VtM  mothw  being  unable  to  take  from  him,  and  he  being  in  law 
without  father,  brothers,  or  sisters.  Thus  the  law  remained  until  ImO,  when 
another  diange  was  made.  The  act  then  passed  provides  "that  the  mother 
shall  be.  and  is  hereby  rendered,  capable  to  inherit  uid  take  by  descent  or  dis- 
tribntitm  as  heir  or  distributee  of  her  bastard  child ;  and  brothers  and  sisters 
of  the  same  mother,  bom  out  of  wedlock,  shall  be  capable  to  inherit  and  take 
by  descent  or  distribution  from  each  other,  as  though  bom  in  wedlock,  and  as 
brothers  and  sisters  of  the  whole  blood. "  Lough.  Dig.  211.  In  Jiemminoton 
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T.  Lewis,  8  B.  MoT).  606,  (1848.)  it  was  said  that  the  statute  as  thus  amended 
permitted  the  mother  to  Inherit  from  lier  illegitimate  child,  and  her  illegit- 
imate children  from  each  other;  but  the  question  there  was  whether  the 
legitimate  brother  of  the  bastard,  or  the  latter's  wife,  should  take,  and  it  was 
held  that  it  did  not  operate  to  establish  a  right  either  in  the  illegimate  children, 
to  inherit  from  the  legitimate,  or  in  the  legitimate  to  take  from  the  illeglUmate. 
The  bastard,  under  this  construction,  has,  under  the  law  of  descent,  no 
brothers  or  sisters,  save  the  ill^itimate  children  of  the  same  mother.  The 
acts  of  1796  and  1840  were,  in  substance,  incorporated  into  the  Revised  Stat- 
utes. (1852.)  and  also  into  the  present  General  Statutes,  (1878.)  The  provis- 
ion Is  the  same  wrbatim  in  each,  and  reads  thus:  "Bastards  shall  be  capable 
of  inheriting  and  transmitting  an  inheritance  on  the  part  of  or  to  tlie  mother, 
and  bastards  of  the  same  mothershall  be  capableofinheritingand  transmitting 
an  inheritance  on  the  part  of  each  other,  as  if  such  bastards  were  bom  f  n  law- 
ful wedlock  of  the  same  parents."  It  was  said  in  Allen  v.  Kamaey'a  HeirM,  1 
Mete.  (Ky.)  635.  (1858,)  that  tliis  statute  embraces  all  the  provisions  of  both 
the  act  of  1796  and  that  of  1840,  so  far  as  they  relate  to  bastards:  but  the 
question  in  this  case  was  whether  a  bastard  (his  mother  b«ing  dead)  could 
take  as  the  heir  of  the  mother's  brother,  and  the  claim  was  rejected.  In  Berry 
V.  Owen$*  Hein,  5  Bush,  452.  O.  survived  his  sister,  and  her  only  child,  an 
Illegitimate  daughter.  It  was  decided  that  B.,  the  son  of  the  iU^itimate 
daughter,  could  not  inherit  from  O.,  who  died  intestate,  and  without  descend- 
ants. The  record  in  this  case  was  an  imperfect  one;  and.  doubtless  owing  to 
this  fact,  some  portions  of  the  opinion  are  not  only  mmting  in  that  clearness 
of  stfUemeut  for  which  the  writer  was  Justly  distinguished,  bat  go  beyond  the 
question  (Hresented.  It  bi  evident,  however,  that  the  case  now  presented  is 
HDllke  it.  In  Jackson  t.  JacJuon,  76  Ky.  390.  it  was  held  that  a  bastard 
cannot  inherit,  throagta  his  mother,  from  her  ancestors  or  ot^aterals. 

We  have  briefly  noticed  the  above  cases  by  way  of  calling  attention  to  the 
fact  that  they  are  unlike  the  one  now  before  us.  In  the  most  ctf  them  the 
right  of  a  bastard  to  inherit  was  in  issue.  H«e  the  l^timaie  heirs  of  par- 
ents, who,  if  tiive,  would  take,  are  anerting  a  right  to  die  inheritance.  We 
must  not  confound  the  law  applicable  to  bsstante  with  that  apidioable  to  the 
legitimate  children  of  a  bastanl.  If  the  appellees  in  this  case  wwe  bastards, 
undoubtedly  they  could  not  inherit  from  the  bi  other  of  t^eir  deoeased  pan^ts ; 
but.  being  le^timate,  wl^  do  they  not  succeed  to  alt  the  inheritable  rights  of 
their  parents?  The  latter  and  the  intestate  were  all  bsstards,  \fj  the  suae 
mother.  This  being  so  th^  could,  Yxj  the  ezinress  language  of  the  statute, 
inherit  from  each  other.  It  says:  "Bastards  tit  Ma  same  mother  shall  be 
capable  of  Inheriting  and  transmitting  an  Inheritance  on  the  part  of  each  other, 
as  if  such  bastards  were  bom  in  lawful  wedlock  of  Uie  same  parents."  It  is 
urged  that  the  bastardy  of  the  parents  stopped  the  current  of  Inheritable  blood. 
While  tills  is  true  at  common  law,  yet  the  statute  has  dedared  that  it  shall 
flow  on  88  between  bastards  by  the  same  mother,  and  that  th^  shall  inherit 
from  each  other.  It  legitimates  bsstard  children  by  the  same  mother— ^int, 
as  to  their  mother;  and,  stamd,  as  to  esoh  other.  It  puts  them  upon  th^  foot- 
ing of  legitimate  brothers  and  sisters,  as  to  each  other;  and  Uie  statute  of 
descent  applicable  to  legitimate  bn^hers  and  sisters,  t^er^ore,  applies,  as  be- 
tween them  and  to  their  legitimate  descendants.  It  follows  from  this,  in  our 
opinion,  that  the  legitimate  child  of  a  deceased  bastard  may  inherit  from  the 
bastard's  mother,  and  that  such  a  child  succeeds  to  the  parent's  right  of 
inheritance  from  a  bastard  brother  or  sister.  The  legitimate  child  of  a  bas- 
tard has  all  the  rights  of  any  child,  as  to  the  parent;  and  the  bastard  parent 
can  transmit  to  his  or  her  le^timate  child  all  Uie  rights  he  or  she  has  equally 
with  any  other  parent.  Among  them  is  the  right  to  inherit  from  a  bastard 
brother  or  a  iMStard  sister ;  and,  if  they  are  brothers  and  sisters  in  contempU- 
tton  of  law,  it  follows  logically  that  Uie  legllimate  child  of  a  deceased  one 
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should  gocoeed  to  the  Inheritance  that  would  have  belonged  to  the  parent  were 
be  or  «be  alive.   This  la  equitable. 

It  is  contended  that  the  statute  is  in  derogation  of  the  common  law;  that  it 
should  therefore  be  ecNistrned  strictly;  and  that  while  it  permits  bastards  by 
the  saoxe  mother  to  inherit  and  transmit  an  inheritance  "on  the  part  of  each 
other. "  that  yet  the  Intimate  children  of  one  of  them  cannot  take  what  the 
parent  would  have  inherited  if  aUve*  because  the  statute  does  not  expressly 
say  so.  Section  16,  c.  21. Gen.  St.,  however  provides:  "The  rule  of  the  oom- 
mon  law.  thatstatutes  In  derogation  thereof  are  to  be  strictly  construed,  is  not 
to  apply  to  tbts  Bevision.  On  the  cuntraiy,  its  prorlslons  are  to  be  liberally 
construed,  with  a  view  to  promote  its  objects. "  To  say  that  the  legitimate  off- 
spring of  a  bastard  shall  not  take  what  he  would  have  inherited  if  alive,  would 
not  onlybe  unjust,  but  nnrea8onabl&  If,  as  we  think,  the  effect  of  the  statute 
be  to  make  bastard  children  by  the  same  mother  legal  brothers  and  sisters  as 
to  Inheritance  from  each  other,  then  it  follows  that  not  only  the  spirit,  but 
even  the  letter,  of  our  statute  of  descents  givoa  to  the  Intimate  children  of 
one  of  tbem.  per  atirpeg,  the  portion  the  parent^  bat  tor  his  or  her  deaUi* 
wonld  hav«  inherited.  Judgnient  affirmed. 


Bbkwbr  v.  Couxonwealth. 
(Court  of  Appeals  ef  JBSmtuofev.  Hay  10, 1888.) 

L  HoMTCiBa— MuKDBB— EviDKiroi. 

On  tiie  trial  of  on  indictnieiit  for  murder,  evidence  that  defendant,  a  short  time 
before  the  killing,  beoame  angered  at  a  brother  of  deoeased,  and  said  that  deceased 
and  such  brother  were  trying  to  ran  htm  off,  but  that  he  Intended  to  arm  himself, 
and  would  not  be  run  oft,  is  oompetent  as  tending  to  show  the  state  of  defendant's 
feelings  towards  deceased ;  and  evldenoe  that  defendant  accused  his  wife  of  show- 
ing a  prefer^ce  for  deceased  Is  competent  for  the  same  reason. 

S.  GUMS— BuBMiTTiNO  Casb  IK  DsrsiTDAKT's  Absbnos— Whek  kot  Erbob. 

On  a  trial  for  murder,  it  is  error  to  submit  the  case  to  the  jury  to  consider  their 
verdict  in  the  absence  oi.  the  accused :  and,  unless  it  affirmatively  appears  from  the 
reoCHd  that  such  error  la  not  prejudicial,  a  new  trial  will  be  grsitteil* 

Appeal  from  circuit  court.  Franklin  county. 

V.  W.  Ut^or  and  BooU  A  Vfoitttt  for  appellant.  P.  W.  SanUn,  for  appel- 
lee. 

BsHmra,  J.  Tlie  appellant  was  indicted,  in  the  Haniy  drcult  court,  for 
the  murder  of  John  T.  Down^,  and  was  convieted  of  the  crime  of  man- 
daughter,  and  hl8  puniabment  fixed  at  confinement  in  the  penitentiaiy  for 
the  term  of  21  years.  The  ailment  of  counsd  was  oonduded  about  10 
o'clodE  at  olght.  The  case  was  not  finally  submitted  to  the  jury  that  night; 
hut.  In  the  absence  of  the  appelluit.  and  while  be  was  in  jail,  the  case  was 
flnidly  submitted  to  the  jury  on  the  following  morning  to  consider  of  their 
verdict.  It  is  the  settled  law  of  this  state  (see  Allen  v.  Com.,  6  8.  W.  Bep. 
645,  and  the  authorities  there  cited)  that  It  is  error,  in  a  felony  case,  to  suIk 
mit  the  case  to  the  jury  to  consider  of  their  verdict  in  the  absence  of  tlie  ac- 
cused; and,  unless  it  fUffirmatively  appears  from  the  record  that  such  error  is 
not  prejudicial  to  the  rights  of  the  accused,  he  should  have  a  new  trial.  In 
this  case  It  doea  not  afflrmatively  appear  that  the  appellant  was  not  preju- 
diced by  the  final  submission  of  the  case  to  the  jury  in  his  at»ence,  nor  does 
it  posi^T^  appear  that  be  was  prejudioed  by  such  submission;  but  we  must 
presume,  in  the  absence  of  recoM  evidence  to  the  ctmtrary,  that  he  was  prej- 
udiced  by  such  submission,  wtdch  entitles  the  appellant  to  a  reversal. 

'On  the  general  subject  of  the  presence  of  the  accused,  see  State  v.  Kelly,  (N.  C.)  2 
B.  B.  Bep.  186,  and  now;  Roberta  v.  State,  (Ind.)  la  ^.  E.  Bep.  GOU;  Jackson  v.  State, 
(N.  J.t  9  AtL  T40;  Bond  v.  Com^  (Va.j  8  S.  E.  Bep.  140;  State  v.  Ferldns,  (La.) 
48oirtlLBe^H7;  State  v.  Uyrink,  (Kjm.)  16  Fac  Bep.  fiu. 
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Th«  instnicttoiu  of  the  ooart  are  Babatanttallj  cOTrect.  The  common  wealth 
was  permitted  to  prov%  for  the  purpoee  of  contradicting  the  appellant,  that 
the  q>pellant,  a  short  time  before  the  killing,  becoming  angered  at  Joe  Dow- 
n^,  a  brother  of  the  deceased,  for  having  hung  a  jack  o*  laotem  on  the  yard 
fence,  said  that  the  Downeys  were  trying  to  run  him  olf ;  but  he  Inteoded  to 
arm  himself,  and  would  not  be  mn  off.  'Hie  appellant  contends  that  this  ev- 
idence was  incompetent.  But  we  think,  as  the  jury  had  a  right  to  infer  tliat 
the  deceased  was  included  in  the  remarks,  that  it  was  competent  to  go  to  the 
jury  as  original  evidence  tending  to  show  the  state  of  the  appellant's  feelings 
towards  the  deceased.  The  evidence  of  lizzie  Gordon  was  not  competent,  for 
the  reason  that  it  did  not  tend  to  show  the  state  of  the  appellant's  feelings 
towards  the  deceased;  and,  as  it  related  to  a  collateral  matter,  the  common- 
wealth was  bound  by  the  appellant's  answer.  The  evidence  relating  tu  the 
appellant's  accusation  against  his  wife,  to  the  effect  that  she  showed  a  pref- 
erence for  the  deceased,  was  competent,  beoauae  it  tended  to  show  the  state 
of  his  feelings  towards  the  deceased. 

For  the  error  in  submitting  the  case  to  the  jury  In  the  absence  of  the  appe- 
lant, the  case  must  be  reversed,  with  directions  to  grant  the  appellant  a  new 
trial,  and  for  f urttier  prooeedings  consistent  with  tliis  opinlML 


FcroH  et  aL  e.  O01UIOKWXAI.TH. 

(Court  ttf  ^ppeaU  of  JEisntudv.  May  10, 1S88.) 

RiPB— Fboov— UToNnnT. 

On  an  Indictment  for  rape  upon  the  person  of  a  child  between  18  and  14  years  of 
age.  where  the  evidence  dlsoloses  the  fact  that  the  defendants  did  have  Intwoourso 
inth  tier,  and,  from  her  teetimony,  compelled  her  to  sabmit  to  their  embraces,  the 
court  propoiiy  refused  to  Instract  the  Jury,  after  the  tesUmomy  of  the  state  has 
closed,  u>  and  the  defendants  not  guilty. 

Petition  for  rehearing.  For  former  opinion,  see  7  S.  W.  Bep.  541.  A|h 
pellanls  were  indluted  and  convicted  of  the  crime  of  rape. 

&,  A.  Casaidy,  M.  H.  Stitt,  and  L,  J.  Moon,  for  appellants.  P.  IT.  ffar- 
difit  for  the  Commonwealth.  ■ 

Fbtob.  G.  J.  I  Infte-  that  the  reoord  before  na  la  different  from  the  one 
read  by  counsel,  as  be  seenu  so  confident  as  to  the  error  committed  by  the 
court  in  saying  that  Fannie  Barnet  was  a  Uttle  girl,  when  there  is  no  testi- 
mony on  that  subject  One  witness  statea  tliat  f  annie  Bam^  waa  appren- 
tioed  to  him  about  two  years  prior  to  Uie  date  of  his  testifying,  and  she  waa 
then  said  to  bs  10  or  11  years  <dd.  The  question  mm  snbmitted  to  the  Jury 
as  to  the  vaLuei  If  the  crime  was  oommitted  in  Flwalng  county,  were 
tdd  tbey  mnat  And  ttie  {Mutles  gnllty  If  the  offense  oliarged  had  been  provm 
b^ond  a  leasonalde  douM.  Prtltion  overruled. 


Maxwell  v.  Smith  et  al. 
{Supreme  Court  of  Tennees^  April  Term,  1868.) 

1.  DasoBiTT  uro  Disisuimoii — ExoaaBA.Tioir  or  Lun>  bt  PATiunra  ow  Fsbsoitjlltt 

TO  Hbibs. 

Under  Code  Tenn.  C|  2967-3269,  providing  that,  the  personalty  of  a  decedent  hav- 
ing been  exhausted  in  the  payment  of  bo?taJlae  debts,  leaving  debts  unpaid,  the 
real  estate  may  be  sold  to  satisfy  such  debts,  if  a  personal  representative,  in  due 
course  of  adnunistration,  without  notice  of  any  other  debts,  and  after  the  expira- 
tion of  the  time  fixed  by  section  3311  for  payment  to  legatees  and  distributees,  pay 
them  the  amounts  in  his  bands  dne  them,  taJdng  and  causing  to  be  recorded  the  re- 
funding bonds  provided  for  by  seotlons  2SM,  2817,  with  good  security,  eonditioned 
for  ttie  payment  of  the  pro  rata  of  such  legatee  or  distrilmtee  of  any.  del>ta  Uiere- 
after  estaluiahedtqr  any  ore^ttHT  of  ssM  decedent,  as  provided  in  said  sections,  ttie 
real  estate  of  such  decedent  will  be  ezonented  from  the  psymmt  of  debt  to  the 
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amonnti  mo  paid  to  mtsL  legatees  or  dlBtribntoet,  and  m  to  each  amonntonob  cred- 
itor can  only  lodk  to  the  distributees  or  legatees  and  tiie  refDndiiig  bonds,  regard- 
leu  of  ttM  lusolTenej  of  such  parties,  or  zne  sureties  on  said  bonds ;  nor  it  It  ma- 
terial that  the  legatee  or  distributee  is  the  heir  or  derlsee  Inko  wboee  liande  the 
real  estate  bM  paMed. 
L  Samb— luBiLiTr  or  Disraisimu  rem  Dam  or  DxnmxHT. 

When  lauds  of  •  decedent,  whose  personalbr  was  insufQcient  to  p*T  his  debts, 
have  been  putlttoned  among  bis  heirs,  some  of  whom  hare  aliened  th^  riiares  to 
bona  flde  pnrehasera,  which  are  therefore  not  liable  to  such  debts,  the  shares  un- 
allened  are  liaUa  to  creditors  for  the  fall  amount  of  the  debts,  although,  us  between 
each  other,  the  heir*  should  bear  the  burden  ratably;  and  those  whue  land  is  so 
•Dbjeoted       compel  contribution  from  the  others. 

I.  Sun— Sonu  Fjlous. 

Sc*refactaa  by  a  creditor  on  a  refunding  bond  giren  by  a  l^tee  Is,  under  Code 
Tom.  f  11818,  the  remedy  to  be  pursued  In  the  oouo^  court  where  such  bond  is  of 
record  as  by  said  seotdon  nrovlaed :  and  It  Is  error  in  a  ohanoery  suit  upon  a  bill  not 
ffied  tor  the  purpose,  and  to  whlon  many  of  the  sureties  are  not  parties,  to  allow 
wilts  of  $cfTefaciaa  to  issue,  requiring  the  legatees  and  their  sureties  on  refund- 
ing bonds  to  sbow  cause  why  judgment  rtiould  not  be  rendered  <m  such  bonds.  The 
p^ier  omme  In  such  case,  after  a  decree  against  the  persoiuil  renresentatiTe  and 
a  flndiag  of  fully  administered,  Is  to  file  an  original  or  supplementu  bill»  setting  up 
sueh  decree  and  finding,  as  provided  in  said  section. 

L  Fbihoipal  A3n>  Smurar— Lubxutt  or  Co-Sdx>tt. 

The  fact  that  lands,  descended  to  the  heirs  of  one  of  two  deceased  sureties,  were 
partially  exonerated  from  liability  for  a  debt  by  personalty  having  been  paid  over 
to  distributees,  for  which  ref unmng  bonds  were  taken,  In  accoraa&oe  with  Code 
Tenn.  f|9B10,8B17,  does  not  onerate  as  a  p^rmentof  any  part  of  the  debt,  eraflaot 
the  right  of  me  creditor  to  ooueot  the  whole  of  his  debt,  not  aotoally  paid,  from  the 
estate  of  the  othOT  surety. 

L  SxBcuTOBs  AND  ADxnnsTUTOBS-SiLa  or  hum  bt  Onnn  or  Coitbt. 

When  real  estate  of  a  decedent  is  sold,  under  decree  of  court,  to  pay  debta  of  th« 
estate,  such  sale  Is  abiolnte,  and  free  from  the  equity  of  redenvtion. 

4.  Equitt— Dsoxm— Amotot  or  Raun  QmAirrxD. 

A  decree  is  not  Mximeous  for  being  for  a  greater  sum  than  claimed  by  the  btll, 
■wboD  the  bill  seriu  the  recovery  of  a  oert^  sum,  with  interest  from  a  glvoti  ttme, 
and  the  decree  Is  for  a  sum  leas  than  the  amount  named  in  the  bill,  with  Interest 
from  the  time  specified  until  the  date  of  the  decree. 

Appeal  from  ehanceiy  oourt»  0*Brien  oonnty;  H.  J.  LimroffrcniE,  Cban- 

BUI  in  cqnity  for  aetUement  of  g^nanllsn'a  acoonnt,  1^  S.  J.  Uaxwell,  a 
mioor.  hj  next  friend,  aninat  &  W.  Howard,  hit  ffuanUaD.  J.  G.  Smith,  pex^ 
aonal  representative  ftf  J.  H.  Ueachum  and  J.  J.  Beeree,  deoeaaed,  SDnUea 
on  aald  gaanliaD*8  bond,  and  tiie  hain,  l^pitees,  and  deTiaeea  of  aald  aurettea. 
Deerfe  teat  i^aintiiE  for  a  aum  vi  moneiy,  and  for  sale  of  real  estate  of  heirs 
and  devisees  of  deoadent.  Defendants  appeaL  Oode  Tenn.  g  2811.  provides 
that  a  persopal  r^resentative  sball.  after  the  expiration  of  two  years  and  six 
montlui,  pay  over  the  surplus  In  iris  hands,  after  payment  of  oebts.  eto.,  to 
the  persons  entitled  thereto;  sections  2S16, 1^17.  that  sudi  persons  shall  ^ve 
bond,  with  surety,  eondittoned  to  rrf  und  aund  repay  their  nUable  part  of  any 
debta  ai  the  decedent  afterwards  appearing  to  be  due.  and  that  such  bimd  shall 
be  recorded  in  the  county  court,  ftnd  have  the  efl^  ot  a  record.  Section  2318 
providca  that,  when  a  personal  representative  baa  pleaded  "fully  adminis- 
tered." *'no  assets,"  or  ^not  aufflelent  asadis."  and  such  pl«i  is  found  in  hla 
favor,  the  creditor  may  have  a  »oire  faeiaa  against  the  obligors  of  suoh  re- 
funding bond  to  show  cause  why  execution  should  not  issue  sigainst  them  fm: 
the  amount  of  the  judgment  against  the  personal  representative.  Sections 
2267,  2268,  provide  that  if  the  personalty  of  a  decedent  has  been  exhausted 
In  the  p^ment  of  bona  fide  debts,  leaving  debts  still  unpaid,  the  real  estate 
may  be  sold  to  aatiaty  the  same,  but  the  court  sball  be  satisfled  that  the  per- 
sonal estate  has  be«i  exhausted  in  the  payment  of  bona  fide  debta  before  de- 
creeing  sale  of  real  estate. 

S,  BmUh  «nd  .ffn^  <b  Wau,  for  appellants.  F.  W,  Moon,  for  appel- 

toe. 
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LnRTON,  J.  This  [B  a  bill  flled  by  a  minor  ward  against  his  gaardlan,  S. 
W.  Howard,  and  the  suretiea  on  hlB  bond.  The  bill  seeks  an  account  with 
the  guardian,  and  his  removal;  alleging  that  he  has  wasted  the  estate,  and 
failed  to  make  true  settlements.  The  bond  oftheguardian  was  made  fn  1868, 
and  is  in  the  sum  of  98,000.  and  with  two  sureties,  J.  H.  Meachum  and  J. 
J.  Reeves.  Both  of  these  sureties  are  dead,  and  defendant  J.  O.  Smith  is 
the  administrator  of  Meachum  and  executor  of  Beeves,  and  this  suit  is  against 
him  in  both  his  official  cfaaractws.  The  heirs  at  law  of  Meachum,  and  ttie 
devisees  and  legatees  under  the  will  of  Reeves,  are  made  defendants.  The 
bill  seeks  to  subject  lands  descended  or  devised,  to  the  satisfaction  of  any 
decree  obtained  against  the  personal  representatives  of  the  two  sureties,  and 
which  is  not  satisfied  out  of  the  personal  estate.  An  account  was  stated  by 
the  master  with  the  guardian,  and  con6rmed  by  the  chancellor.  No  such 
clear  mistake  Is  pointed  out  by  the  appellants  as  will  justify  ua,  under  the 
well-settled  rules  of  this  court,  in  disturbing  ttiis  decree.  Turley  v.  Turley, 
I  Pickle,  251,  1  S.  W.  Rep.  891.  The  objection  that  the  decree  is  for  an 
amount  in  excess  of  the  amount  of  the  liability  stated  in  the  bill  is  not  sup- 
ported by  the  bill.  Two  distinct  decrees  are  prayed  for  in  ttie  bill:  one  for 
the  amount  supposed  to  be  due  from  the  guardian  upon  his  general  account, 
and  for  which  his  general  bond  is  supposed  to  be  liable;  and  a  decree  is  like- 
wise sought  for  a  special  fund  arising  from  sale  of  some  lands  in  Henry 
county,  and  for  which  a  special  bond  was  given.  The  amended  bill  stat^ 
the  bfdance  due  from  the  guardian,  in  1881,  to  be  "about  $2,^500;"  and  this, 
with  interest,  is  sought  to  be  recovered  upon  his  regular  bond.  The  decree, 
on  this  branch  of  the  case,  ts  for  S3,273.35,  which  includes  interest  up  to  date 
of  decree,  in  1887.  It  is  obvious  that  this  sum  is  not  in  excess  of  the  allega- 
tion in  the  bill,  which  sought  interest  upon  the  supposed  balance  of  #2,500. 

There  was  a  decree  against  the  personal  representative  of  the  estates  of  the 
two  sureties,  but  the  plea  of  "fully  administered"  was  found  in  his  favor  as 
to  both  estates.  There  was  a  decrt^e  to  sell  certain  lands  which  had  descended 
to  the  heirs  of  the  surety  Meachum.  Fruro  this  decree  these  heirs  appealed. 
It  is  Insisted  that  tliis  decree  to  sell  lands  of  the  intestate  wbieh  have  descended 
to  bis  heirs  is  erroneous,  because  the  personal  estate  which  came  to  the  hands 
of  the  personal  representative  has  not  been  exhausted  in  the  payment  of  debts, 
but  was  paid  over  to  the  distributee,  and  that  the  personalty  so  paid  to  the 
distributees,  tb  that  extent,  will  exonerate  the  lands  described.  After  the 
payment  of  such  debts  as  had  been  filed  with  the  administrator  or  brought  to 
his  notice,  there  remained  several  hundred  dollars;  and  this  fnnd,  after  the 
lapse  of  three  years,  was  paid  over  to  tbo  distributees,— refunding  bonds  being 
taken  with  two  good  sureties;  and  these  bonds  were  recorded  in  the  county 
court,  as  required  by  Code,  §§  2316,  2317.  Certain  lands  owned  by  the  In- 
testate at  h&  death  were  subsequently,  by  decree  ctf  the  county  court,  duly 
portioned  among  his  heirs,  some  seven  or  eight  In  number.  The  heirs  among 
whom  the  lands  were  portioned  were  likewise  the  distributees,  beli^  children 
of  intestate.  Several  of  the  hein  have  aliened  their  shares  In  thedlvfded  real 
estate,  and  no  effort  is  made  to  reach  sneh  alienated  Unds;  the  decree  of  the 
chancellor,  In  so  far  as  he  refused  relief  against  lands  or  shares  alienated,  not 
being  appealed  from .  Several  of  the  tracts,  being  the  shares  of  some  three  m 
foot  of  the  heirs,  were,  however,  as  before  stated,  ordered  sold  for  satisfac- 
tion of  complainant's  decree.  The  question  for  settlement  is  as  to  the  validity 
ct  this  decree,  in  view  of  the  facts  concerning  the  personalty  raid  over  to  tbe 
heirs  as  distributees,  upon  refunding  bonds.  The  weight  of  English  anthoiv 
i^  Is  that  theadmlnist»'ator  cannot  (Utiinarily  exononte  himself  from  liability 
to  a  creditor  of  Ute  intestate  by  showing  that  he  had  <UBtributed  tlie  fund  to 
the  distributees,  even  though  be  had  not  notice  of  the  cre(Utor*s  debt.  1 
Lomax,  £x*rs,  side  page  114,  and  auttKWitles  olted.  The  administrator  in 
such  case  had  to  protect  himself  by  looking  to  the  dlrtributees^  or  to  each 
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bond  as  he  had  glTen;  but  in  this  state  such  judgment  wonM  not  be  a  dsnu- 
tavtt  after  the  Qpee  of  two  Tears  and  six  months,  where  there  was  no  notice 
of  other  debts,  and  refonding  bond  was  taken,  as  required  by  section  2316. 
See  Code,  §  2811,  requiring  sucb  distribution.  Thte  refunding  bond,  wtalob 
tlie  administrator  may  require.  Is  for  the  proteoUon  of  creditors  who  tiiall  sub- 
sequently establish  mtar  demands  bj  Jndpnent  against  the  admlnlstntor; 
and  in  sudi  case,  whore  the  plea  of  "fully  adminlstraed"  Is  found  In  favor  of 
the  administrator,  a  summary  remedy  upon  the  bond  la  provided,  which  may 
be  resorted  to  by  the  creditor.  Code,  g  2318.  It  Is  dear,  theref<H«,  that  where 
the  administrator  has,  without  notice  of  debts,  paid  oyer  the  funds  in  his 
huids,  after  the  time  has  expired  within  which  domestic  creditors  may  bring 
suit,  and  has  taken  solvent  refunding  bonds,  and  i-eported  them  to  the  county 
court,  that  he  is  exonerated  from  liability  as  to  sudi  assets,  uid  that  the  plea 
of  "fully  administered"  should  be  found  In  his  favor  upon  suit  a  creditor. 
But  does  it  follow  that  the  finding  of  "fully  adminfaitered,"  in  8ncha<»se, 
would  akme  entitle  the  creditor  to  subject  lands  descended?  We  think  It 
would  not.  The  bill  in  this  case  was  filed  under  the  act  of  1827.  Code.  §§ 
2267, 2270.  This  act.  In  express  terms,  requirss  that  before  any  decree  ordei> 
inglandsttf  an  Intestate  to  be  sold  shall  bepronounced,  that  "It  shall  he  made 
to  appear  to  the  satisfaction  of  the  court  tbat  the 'personal  estate  has  been  ex- 
hausted in  the  payment  of  bona  Jtde  debts.  **  Now,  where  the  personal  estate 
has  been  paid  over  to  the  distributee,  as  in  the  case  under  consideration,  it 
obviously  has  not  been  "exhausted  in  the  payment  of  bona  flde  debts."  This 
requirement,  that  the  personalty  shall, be  shown  to  have  been  exhausted  in 
payment  of  debts,  upon  which  rests  the  remedy  In  equity  against  lands  de> 
scended,  is  in  entiie  harmony  with  the  policy  of  the  law  as  contained  in  the 
statutes  giving  relief  at  law.  There  could  be  no  relief  at  law,  against  the 
lands  of  the  netr,  while  the  personalty  remained  unapplied  in  payment  <A 
debts.  The  loss  of  the  assets  by  the  administrator,  and  the  insolvency  of  his 
sureties,  furnish  no  ground  of  relief  against  the  heir,  either  in  law  or  equity. 
Act  1787;  Code,  §  2263;  Peeh  v.  Wheaton,  Mart.  &  Y.  853;  Bennett  v.  Cold- 
vxll,  ti  Baxt.  483.  We  think  that  it  clearly  follows  that  the  creditor  cannot 
subject  the  lands  descended,  but  must  rely  upon  his  remedy  against  the  dis- 
tributee, or  go  upon  the  refunding  bond,  which  stands  In  the  place  of  the  as- 
sets, and  is  given  him  in  lieu  of  the  responsibility  of  the  administrator  and 
his  bond.  Lands  descended  areexonerated  totheext«it  of  such  personalty  in 
the  hands  of  the  distributees ;  and  this  is  so  whether  the  sureties  on  the  refund- 
ing bond  be  now  solvent  or  not.  The  heir  is  no  more  surety  for  the  soIven<7 
of  the  distributee  who  received  the  peoonalty,  or  the  continued  solvency  of 
his  sureties  upon  the  refunding  bond,  than  be  Is  for  the  solvency  of  the  ad- 
ministrator. In  the  latter  case  it  is  clear  the  heir's  lands  could  not  be  reached, 
because  the  administrator  had  wasted  the  assets,  and  his  bond  had  proven 
worthless.  In  such  case  the  loss  is  that  oi  the  creditor,  and  we  see  no  dis- 
tinction between  the  two  cases. 

But  can  the  heir,  who  has  himself  received  the  personalty,  Invoke  the  doc- 
trine of  the  non-liability  of  the  lands  descended?  This  question  has  given  us 
serious  consideration.  It  seems  never  to  have  been  settled  in  this  state, 
though  it  must  many  times  have  arisen.  It  is  not  necessary  to  determine 
how  this  would  be  where  no  refunding  bond  has  been  given.  But  where,  as 
in  the  case  now  under  consideration,  such  bond  has  been  given,  in  strict  com- 
pliance with  the  statute,  there  is  no  estopp^  upon  the  heir.  The  Insolvency 
uf  an  administrator  who  had  wasted  the  personalty  would  not,  in  law  or 
equity,  entitle  the  disappointed  creditor  to  go  upon  the  lands.  Why  shall  the 
insolvency  of  the  bond  given  by  the  distributee  subject  his  land  received  as 
heir?  It  may  be  said  that  the  insolvency  of  the  administrator  is  something 
for  which  the  heir  is  not  responsible,  and  tbat  this  reason  does  not  apply 
vfaere  be  himsdf  has  xec^Ted  and  wasted  or  refuses  to  pay  over  the  person- 
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alty.  This  Is  plansiblcj  but  it  ts  not  uttoll^ory.  The  heir,  in  the  first  case, 
does  not  escape  responsibility  hy  reason  o£  his  noa-responsibility  for  the  con- 
duct or  acUvmey  of  the  administrator;  but  in  tliat  case,  as  in  the  second,  his 
lands  are  exonerated  because  lands  are  assets  for  the  payment  of  the  debts  of 
the  decedent  only  tub  modo.  Primarily,  the  personalty  is  the  fund  by  law 
appnqtrlated  to  payment  of  debts;  and  the  express  enw^ent  of  the  statute, 
which  confers  upmi  the  chancery  court  jurisdiction  to  subject  lands  as  assets, 
requires  Uiat  such  jurisdiction  shall  not  be  exercised  unless  it  is  shown,  not 
that  the  personalty  has  been  paid  over  to  the  distributee,  or  wasted,  or  other- 
wise idaoBd  beyond  the  reach  of  tiie  creditor,  but  "exhausted  In  the  payment 
of  bonaflde  debts." '  So  long  as  there  is  a  fund  in  the  hands  of  the  adminia- 
trator  sufficient  to  pay  the  debts  al  decedent,  the  lan^  of  the  heir  stand  ex- 
onerated .  After  tlie  lapse  of  the  time  {vovided  by  law  for  the  presentatiim  of 
debts,  ttie  law  requires  the  sorplus  of  such  personalty  to  be  paid  over  to  Uie 
distributees.  If  the  disMbutee  and  heir  be  not  the  same,  it  hi  clear  that  the 
heir's  land  could  not  be  reached  because  of  such  payment  to  the  distributee, 
whether  the  latter  nve  bond  or  not.  Nor  would  the  solvency  or  insolvency' 
of  the  distributee  aned  the  question,  as  we  have  in  the  preceding  part  of  this 
opinion  determined.  But  the  law,  for  the  protection  of  the  creditor  who  has 
not  presented  his  dalm  within  the  two  years  and  six  months,  and  is  not 
barred  by  reason  of  coming  within  some  exceptions  to  the  statute,  requires 
that  the  administrator  shall  take  from  the  distributee  a  bond,  with  two  good 
sureties,  oonditiotted  to  piqr  bis  pro  rata  any  debt  subsequently  estab- 
lished. This  bond  is  for  the  benefit  of  the  creditor,  and  the  remedy  upon  it 
is  given  alone  to  the  creditor.  This  Is  the  security  which  the  law  gives  the 
creditor  in  place  of  ttie  liability  of  the  administrator.  This  bond  stands  In 
place  of  the  personalty;  and  this  bond,  with  its  "two  able  sureties,"  exoneiv 
atee  the  land  as  completely  as  it  was  before  exonerated  while  the  fund  was  in 
the  administrator's  hands.  The  land  of  the  heir  is,  of  course,  liable  to  the 
creditor  of  the  heir;  and  the  creditor  of  the  decedent  may  become  his  creditor 
by  showing  that  be  has  received  personalty,  and,  upon  obtaining  judgment 
or  decree  against  him  for  the  personalf^  so  received,  the  land  may  be  sub- 
jected to  the  satisfaction  of  such  judgment.  But  this  will  subject  it  as  the 
land  of  the  heir,  and  not  as  the  land  of  the  decedent.  This  is  an  important 
distinction  to  olnerve.  That  In  some  cases  this  remedy  against  the  heir  may 
be  fruitless,  by  reason  of  an  incumbrance  which  would  not  be  valid  as  against 
a  debt  cA  the  intestate,  or  by  reason  of  dower  or  homestead  rights  which  liave 
accrued,  is  no  sufficient  reason  for  departing  from  the  policy  of  the  law, 
which  only  suffers  tbe  lands  of  an  inteetato  to  be  subjected  when  the  person- 
alty has  been  exhausted  in  the  payment  of  debts. 

It  is  next  urged  that  inasmuch  as  the  lands  descended  were  atkbsequently 
portioned,  and  that  some  of  the  shares  have  been  sold  to  bona  fide  purchasers, 
that  the  shares  of  those  unallened  can  only  be  subjected  to  their  pro  rata  €i 
the  entire  liability,  and  that  each  several  sliare  can  only  be  made  liable  for  its 
ratable  proportion.  This  Is  not  sound.  The  creditor  need  not  regard  tbe 
fact  that  part  of  the  lands  descended  have  been  aliened.  He  is  entitled  to 
subject  all  of  those  remaining  to  the  satisfaction  of  his  debt.  As  between  the 
heirs,  the  burden  should  be  borne  ratably;  and  they  are  entitled,  as  amung 
themselves,  to  have  the  lands  marshaled,  upon  a  bill  filed  for  that  purpose,  if 
they  shall  be  so  advised,  as  such  marshaling  would  not  interfere  with  the 
right  of  the  creditor  to  subject  the  realty  to  the  satisfaction  of  his  debt.  Jor- 
dan V.  Money,  10  Lea,  146. 

Many  of  the  questions  already  dispoaed  of  anise  with  reference  to  the  lia- 
bility of  the  estate  of  the  other  surety,  J.  J.  Beeves.  A  considerable  personal 
estate  was  paid  over  to  the  legatees  by  the  executor,  upon  proper  refunding 
bonds.  The  personalty  thus  paid  over  exonerates  the  lands  to  that  extent. 
The  complainant  ignored  all  effort  to  reach  the  personalty  in  the  hands  of  the 
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Meachum  heirs,  aponthe  ground  that  the  refunding  bonds  had  become  insolT^ 
ent;  bat  was  permitted  by  the  chancellor  to.  sue  out  write  of  mir^faeiaa  In 
this  cause  returnable  to  the  next  term,  requiring  the  legatees  of  Beeves,  and 
their  sureties  upon  their  several  refunding  bonds,  to  snow  cause  why  judg- 
ments shonid  not  be  rendered  upon  such  bonds.  The  remedy  by  wJrtf/acfew, 
upon  motion  of  the  creditor,  is  the  remedy  provided  by  statute  to  be  pursued 
in  the  county  conrt,where  the  bonds  are  of  record.  Code,  g  2318.  That  suit 
may  be  brought  upon  these  trands  in  the  chancery  court  we  have  no  doubt. 
But  this  bill  is  not  framed  for  relief  upon  these  bonds,  and  many  of  the  sure- 
ties are  not  parties.  The  proper  practice,  we  think,  would  be  to  require  the 
filing  of  either  an  original  or  supplemental  bill  upon  the  footing  of  tl>e  decree 
against  the  executor,  and  the  plea  of  "fully  administered"  found  in  his  favor. 
The  decree  ordering  writs  of  tei.  fa*  was  therefore  erroneous.  His  honor,  the 
chancellor,  not  deeming  the  lands  exonerated  by  the  refunding  bonds,  pro- 
ceeded to  decree  a  sale  of  realty;  and,  it  appearing  that  a  part  of  the  realty  of 
the  estate  had  been  sold  for  division  among  the  devisees,  he  likewise  pro- 
nounced ■  decree  against  the  devisees,  and  the  guardians  of  such  as  were 
minon,  for  the  amount  of  the  proceeds  of  the  sale.  Both  these  decrees  were 
enoneoos  as  prematuie.  The  persomUty  paid  over  to  the  legatees  exonerated 
these  landa.  or  the  land  f  nnd.  at  least  partially.  There  is,  of  contae,  no  ob- 
jection to  a  decree  for  a  sab  of  realty  devised  or  descended,  before  actual  ap- 
plication of  personalty,  to  the  extent  It  la  available,  in  exoneration  of  the 
lands,  where  It  is  clearly  made  to  aweai  that  such  personalty  will  be  insuffi- 
elmt.  Doheriyx.  Bo^,l^  Lea,  1^.  But  the  insufBcient^of  the  personalty 
to  exonerate  the  lands  was  not  aaoertained  by  report  of  the  master  or  other- 
wise. If  a  sale  of  the  realty  of  the  Reeves  estate  shall  prove  to  be  necessary, 
and  the  devisees  shall  so  desire,  the  storehouse  and  lot  will  be  first  sold,  as  be- 
ing less  onerous  upon  the  parties.  If  that  is  InsuflBdent,  there  is  no  doubt  of 
the  power  tA  the  court  to  render  a  deoree  against  the  devisees  for  the  proceeds 
of  the  85-acre  buet  herebtfm  sold  for  division. 

A  norel  question  arises  as  between  the  estate  of  the  two  sareties,  growing 
ont  the  partial  eximeration  of  ttie  Umds  of  eadt  estate  by  reason  of  person- 
alty for  which  bonds  were  given.  To  what  extent  does  such  exoneration 
the  hmda  of  one  eetate  affect  the  rights  of  the  nedltor  as  against  the  other  es- 
tate? The  nameration  <tf  lands  descended  does  mft  opoate  asajMQrment; 
and  the  creditor  will  have  a  rtoht  to  eolleet  from  the  otfter  est^  tm  part  of 
his  debt  not  actually  psld.  The  second  surety  will  reap  no  benefit  frmn  tin 
^utial  or  entire  exoneration  of  the  lands  of  the  estate  of  the  other  security. 
This  is  the  benefit  flowing  from  the  double  surety  upon  the  guardian's  bond. 

The  next  assignment  of  error  Is  that  the  chancellor  decreed  a  sale  of  luids  free 
from  equity  of  redemption;  tlie  bill  not  praying  for  such  sale.  This  to  not 
error.  If  the  lands  were  or  shall  be  sold  as  the  lands  of  the  heir  or  devueeto 
pay  or  satisfy  a  personal  judgment  against  him,  then  it  would  be  error.  Bnt 
they  were  decreed  to  be  sold  as  the  lands  of  the  decedent,  and  to  pay  his  debt. 
In  such  a  case  tlie  sale  is  free  from  right  of  red«nption,  whether  so  prayed  or 
not.   Love  v.  WiUiama,  2  Lea.  226. 

The  deoree  of  the  chancellor  will  be  modified  as  herein  Indicated*  and  re- 
manded for  such  further  accounts,  proceedings,  and  deoreea  as  may  be  neras- 
sary  upon  the  principles  of  this  opinion.  Thecosts  of  this  appeal  will  be  paid 
by  appellee.  HaxwelL 

CALzmvLL,  J.,  did  not  participate  in  the  consideration  (rf  this  cause,  beliw 
related  to  one  of  the  litigants. 
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Uzasoimi  HisTORioAi,  Soa  v.  Acadbht  op  Sgiemob  of  St.  Louis  et  <U. 

(Supreme  Court  of  Sfissourl.   February  30, 1888.) 

'  1.  Dkxd— Condition  Subssqcent— How  Eitfoscbd. 

A.  ooncUtion  »ulweqiient  in  a  d«ed  can  only  be  made  (meraUve  to  defeat  thegraat 
by  entry  by  the  grantor  or  his  helra  for  condition  broken ;  and  It  fa  not  auluiient 
for  the  grantor  to  obti^n  a  surreptitiotiB  attornment  inm  the  tenant  of  the  grmntee, 
and  to  induce  inch  tenant  to  accept  a  lease  from  him. 
8.  Chabitibs — Gin  to  Soisittuic  Isbtittitioiis. 

A  gift  of  real  estate  In  Missouri  to  the  Hlssoori  Historical  Bodety  and  the  Acad- 
emy of  Bdenoe  of  St.  Louis,  being  for  the  prouKition  of  adeBoe,  tbe  ednoMioii  and 
benefit  of  mankind,  and  the  diflusloQ  of  useful  knowledge,  ia  valid  as  a  charity, 
though  not  BO  denominated  in  the  deed  of  gift 
S.  SjkHE— Power  of  Coukt  of  EqoiTT— Ct  Prbs— Tbubts. 

A  court  of  equity  has  power  to  decree  a  sale  of  real  estate  oonveyed  jointly  to  two 
oharttable  InsutaUona,  for  the  pnrnoae  of  erecting  a  bnilding  thereon  for  their 
joint  use,  and  to  authorise  each  socie^  to  use  Its  portlOD  of  the  proceeds  of  sale  in 
the  erection  of  a  separate  building  for  Ito  own  purposes;  It  bemg  impracticable, 
from  the  location  and  surroundings  of  the  property,  to  build  upon  and  use  it  jointly, 
as  Intended  bv  the  donor,  this  power  being  the  exercise  of  the  equitable  doctrine 
of  ov  pres,  ana  Inherent  In  a  oourt  of  equity  aa  part  ot  Its  JuriidicUDn  over  tmsts, 
indep&ident  of  St  48  BUx.  c.  4,  oonoemlng  charitiea. 

Appeal  from  St.  Louis  circuit  court;  Oeorob  W.  Lvbkb.  Judge. 

Suit  in  equity  by  the  Missouri  Historical  Society  agiUnrt  the  Academy  of 
Science  of  St.  Louis  and  otbers.  tor  sale  of  a  city  lot  granted  to  said  institu- 
tions Jointly  for  their  joint  use,  and  to  have  tliQ  proceeds  divided,  with  ]iber^ 
to  each  societyto  use  Its  part  separately;  it  being  found  impmctloable  to  cany 
out  speciacally  the  intention  of  the  donw.  Tliere  was  a  decree  bdow  in  ao- 
cordunee  with  the  prayer  of  the  hill,  and  deiendants  appealed. 

H^.  S.  Clopton,  for  appellants.   If.  X.  ffray,  for  respondent. 

■  Bberwood,  J.  This  proceeding  in  equity  was  instltnted  tor  the  purpoee  of 
asserting  and  having  enforced  the  rights  6f  plaintiff  and  of  the  Academy  of 
Science  in  a  certain  lot  In  Uie  dty  of  St.  Louis,  which  lot  was  conveyed  to  the 
-said  InstltuUons  by  deed  of  J.  H.  Lucas,  dated  in  1872,  and  by  a  deed  from 
his  heirs  in  1878.  The  deed  of  J.  H.  Lucas  was  accepted  by  the  said  societies 
by  indorsement  on  the  deed,  possession  taken  of  the  lot,  and  the  tenant  of 
Lucas  attorned  to  the  societies,  with  his  consent,  and  such  tenant  aocepted  a 
lease  from  them  thereunder,  and  paid  them  rent,  and  such  rent  was  paid  by 
him  and  his  succeaaon  down  to  the  time  and  nfter  plaintiff  instituted  Uiis 
proceeding;  the  societies  meanwhile  paying  taxes.  The  petition,  after  setting 
forth  that  the  deed  of  Lucas  gave  the  grantees  the  privilege  of  sdllngtfae  lot, 
and  applying  the  proceeds  to  the  purpoee  of  erecting  a  building,  etc.,  goes  on 
to  stHte  that,  though  the  conditions  in  the  first  deed  were  not  complied  with, 
yet  that  the  heirs  waived  that  condition  by  their  quitclHim  deed  of  1878  to  £ngle- 
man  et  al,,  on  condition  that  they,  wltliin  three  years  after  that  deed  should 
be  filed  for  record,  should  erect  a  building,  etc.,  and  tliat  said  period  had  not 
elapsed,  as  said  deed  had  not  been  so  filed  for  record.  It  Is  further  set  forth 
in  the  petition  "that  it  has  been  found  impracticable  to  erect  on  said  lot  a 
building  or  buildings  adapted  to  the  uses  and  purposes  of  said  two  corpora- 
tions jointly,  because  of  the  extent  of  said  lot;  it  l>eing  too  small  to  answer 
sidd  purposes,  and  it  being  impOBBible  to  procure  additional  land  adjoining, 
as  said  lot  is  bounded  on  the  east  and  south  by  alleys,  and  on  the  west  by 
Christ  Church,  and  the  intent  of  the  donor  cannot  be  literally  carried  out  by 
erecting  a  building  thereon  suitable  for  the  uses  and  purposes  of  said  socie- 
ties, and  it  1b  further  impracticable  from  its  location  and  surroundings.  That 
the  two  societies  wish  to  have  separate  buildings;  and  that,  in  the  accomplish- 
ment  of  these  purposes,  the  plaintiff  has  taken  steps  looking  to  the  erection 
of  a  building  of  its  own  at  some  more  desirable  location.  That,  as  the  literal 
and  exact  purpose  of  the  grantors  (James  H.  Lucas  and  wife)  in  s^d  deed 
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cannot  now  be  carried  oat  for  the  erection  of  a  building  or  buHdlnge  on  said 
lot,  or  otherwise,  for  joint  occupancy  and  purposes  of  Batd  two  corporations, 
the  plaintiff  prays  the  court,  as  a  court  of  equitj,  to  frame  and  decree  a  new 
scheme  for  the  nse  of  said  lot,  or  its  proceeds,  to- wit:  To  order  sale  In  par- 
tition, and  a  division  of  the  proceeds  of  such  sale,  and  authorize,  by  proper 
decree,  the  plaintiff  to  use  its  share  in  said  lot,  or  its  proceeds,  in  the  erection 
of  a  suitable  separate  building,  and  likewise  to  authorize  the  Academy  of  Sci- 
ence, etc.  The  answer  of  the  Academy  of  Science  was  an  admission  of  the 
all^atioiu  contained  in  the  petition,  and  proper  decrees  were  asked.  The 
answer  of  John  B.  Johnson  et  al.  is  that  the  Missouri  Historical  Society  was 
not  incorporated  until  the  24th  of  February,  1875,  and  that  the  conveyance  of 
1872  was  void.  Defendants  pleaded  the  conditions  in  the  deed  from  Jaoies 
H.  Lucas  and  wife,  and  the  failure  of  the  plaintiff  to  perform  them.  De- 
fendants admitted  the  execution  of  the  deed,  In  1878,' by  them,  as  heirs  of 
James  H.  Lucas,  and  say  that  there  was  no  oonsideratimi  for  the  deed,  and 
deny  thnt  said  deed  was  given  with  the  view  of  dispensing  with  and  waiving 
the  conditions  contained  in  the  said  deed  from  James  H.  Lucas.  They  allege 
that  the  said  deed  contained  the  condition  that  the  grantees  named,  George 
Engleman,  Peter  L.  Foy.  Albert  Todd.  Jeremiah  S.  B.  Alleyne,  and  Oscar 
W.  Collett.  would,  within  three  years  from  the  filing  of  said  deed  for  record, 
«ect,  or  cause  to  t>e  erected,  upon  said  piece  of  ground,  a  suitable  bnltding. 
etc.,  for  the  uses,  objects,  and  purposes  of  the  Academy  of  Science  and  the 
Missouri  Historical  Society,  and  that  they  should  then  convey  said  property 
to  the  said  societies;  and  that|  after  the  erection  of  said  building  and  such 
conveyance,  the  said  societies  might  convey  the  land,  with  the  improveoients* 
and  apply  the  proceeds  towards  the  erection  of  a  like  building,  etc.  The  an- 
swer says  that  such  building  was  never  erected,  nor  was  a  conveyance  made 
to  the  two  societies  as  required  by  said  deed.  It  whs  further  pleaded  that,  in  , 
case  said  building  be  not  erected  witiiin  three  years  upon  said  lot,  the  deed 
should  be  T<rid.  The  defendants  pleaded,  also,  that,  at  the  time  of  the  exe- 
cution of  said  deed  by  them,  they,  aa  heirs  ot  James  H.  Lucaa,  owned  valuap 
ble  real  property.  Improved  and  unimproved.  In  the  vicinity  of  Mid  lot.  and 
that  it  was  to  tn^r  interest  to  have  a  suitable  building,  for  the  uses  and  pur- 
poses of  said  societies,  on  said  lot.  DefeodMita  denied  that  either  of  said 
societies  have  entered  Into  the  pceseesion  of  said  lot;  and  that  they,  (defend- 
ants,) because  said  societies  failed  and  refused  to  comply  with  the  conditions 
ot  aaid  deed*  did  oiter  into  the  possession  of  aald  lot,  and  now  occupy  the 
same.  Defendants  pray  that  the  two  deeda  be  declared  of  no  effect,  and  that 
the  title  to  said  lota  be  declared  to  be  in  them,  and  for  geneitU  relief. 

1.  The  condition  in  the  deed  of  J.  H.  Lucaa  was  a  condition  subsequent, 
and  the  fMimple  tiUe  of  the  grantees*  acquired  by  such  deed,  could  only  be 
defeated  by  entry  fw  condition  broken  by  Lucas  or  his  heirs.  2  Washb.  Beal 
Ftop.  (4th  Ed.)  12-24;  1  Smith,  Lead.  Caa.  (8th  Ed.)  ISU;  Iron  Co,  v.  Citjr 

Erii,  41  Fa.  St.  841 ;  Jona  v.  Bailway  Co.,  79  Mo.  92 ;  Totone  v.  Sotoers, 
81  Mo.  497;  Wanurv,  Bennett,  81  Conn.  468;  Chalker  v.  Chalker,  1  Coip. 
79.  In  ttils  caae  there  was  no  entry  made  by  Xtxa  heirs  of  Liuas.  It  is  as- 
serted, in  the  abe tract  for  the  defendants,  that  H.  V.  Lucas  liad  testified  that 
he  made  saeh  entxy ;  but,  on  tarning  to  the  record,  it  will  be  found  that  he  ex- 
pressly and  in  terms  disclosed  that  he  did  not  go  upon  the  lot  in  controversy. 
It  is  also  disclosed  by  the  testimony  that,  after  this  proceeding  was  instituted, 
the  heirs  of  Lucas  induced  Mrs.  Wiekenden,  the  teniuit  of  the  sodetiea,  to 
attorn  to  and  accept  a  lease  from  them.  But  this  surreptitious  act,  as  a  mat- 
ter of  course,  could  not  obviate  the  necessity  of  entry  for  condition  broken. 

2.  As  alr«idy  seen,  the  defendant  was  not  Incorporated  until  1876,  some 
three  years  after  the  deed  of  J.  H.  Lucas  was  made  to  it.  But  this  does  not 
matter  If  the  purposes  of  plaintiff's  conization  may  properly  be  termed  a 
charity.  That  it  was  a  charity  I  have  no  doubt.  And  the  same  remark  is  ap- 
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plioable  to  the  Actulemv  of  Science.  ScTuatdt  v.  Hets,  60  Mo.  591;  Chambers 
T.  8t,  Louis,  29  Mo.  M3;  RusseU  t.  Allen,  107  U.  S.  163.  2  Sup.  Ct.  Bep. 
327;  Jackson  v.  PhUlips,  14  AUen,  539;  2  Ferrer,  Trusts,  (Sd  Ed.)  §§  687, 
700.  Any  gift  not  Inconsiateat  with  existing  laws,  wliich  ia  promotire  of  acl* 
ence,  or  tends  to  the  education,  enligfatenment,  benefit,  or  amelioration  of  the 
condition  of  mankind,  or  the  diffusion  of  useful  knowledge,  or  is  for  the  pub- 
lic convenience,  is  a  chanty,  within  the  meaning  of  the  authorities  cited,  and 
it  is  none  the  less  a  charity  because  not  so  denominated  In  the  instrument 
which  evidences  the  gift.  And  the  validity  of  such  charitable  gifts  is  not  at 
all  dependent  on  the  statute  of  48  Eliz.  c.  4,  nor  does  the  jurisdiction  of  courts 
of  equity  in  such  cases  depend  on  that  statute.  The  contrary  view  was  at 
one  Ume  entertained  by  the  supreme  court  of  the  United  States,  {Association 
T.  Hart,  4  Wheat.  1,)  but  that  idea  was  reversed — thoroughly  exploded — in 
the  &irard  Witt  Case,  2  How.  127,  which  has  since  been  followed,  {Perin  v. 
Carey,  24  How.  465;  OuldY.  Hospital,  95  JJ.S.SffS;  Russell  v.  Allen,  supra.) 

3.  Now,  as  to  the  powes  of  a  court  of  equity  to  grant  the  relief  asked.  Tn 
exercising  the  power  prayed  by  thu  plaintiff's  petition  to  be  exercised,  the 
court  applies  the  cj/pres  doctrine,  not  as  one  resting  on  extraordinary  or  pre- 
rogative powers,  for  no  such  powers,  in  the  absence  of  l^islative  authority, 
belong  to  courts  of  chancery  in  this  country,  but  as  one  belonging  to  its  gen- 
eral jurisdiction  as  a  court  of  chancwy, — powers  which  were  In  activu  exer- 
cise long  before  43  Etlz.  c.  4,  was  enacted,  and  such  powers  are  a  part  of  its 
equity  jurisdiction  over  trusts.  These  views  are  fully  supported  by  the  au- 
thorities. Aeademy  t.  Clemens,  50  Mo.  167 ;  Qoode  v.  McPfierson,  51  Mo. 
126;  Chambers  v.  St.  Louis,  29  Mo.  543;  Academy  v.  College,  12  Gray.  582; 
Jackson  v.  Phillips,  14  Allen,  539.  and  cases  cited;  2  Perry.  Trusts,  (3d  Ed.) 
§§  724,727  ;  28tory,Eq.Jur.  (13th Ed.)  §g  1176-1187.  Perrysaj-s:  "When 
the  cy  pres  doctrine  Is  reduced  to  its  elements.  It  becomes  a  very  simple  judi- 
cial rule  of  construction;  and,  as  such,  the  courts  in  all  the  states  can  and  do 
wply  it  without  usurping  any  prerogative  powers.*  2  Fairy*  Trosts.  §  728. 
Holding  these  views  the  judgment  is  affirmed. 

AU  concur. 

CiTT  OF  St.  Louis  v.  Olxason  $t  oZ. 

(Supreme  Court  of  Missouri.   October  Term,  1887.) 

BmKBNT  DOIUJN— JCRISDICTIOJI— CiTT  StbBBT. 

In  a  proceedlDR  to  estabUBb  and  open  b  street  nnder  aa  ordlnanoe  passed  puna- 
ant  to  oily  charter  St  Louis,  art  6, 1  S,  providing  that  ^'whenever  the  usemUy 
■hall  provide  by  ordlnanoe  for  flstaDUBtuog,  opeung;,  widening,  or  ■Iterlng  any 
street,  *  *  *  either  on  the  unanimouB  reoommeoaatlon  of  the  board  of  pnbllo 
improvements,  or  on  the  petition  of  the  owners  of  a  major  portion  of  the  groand 
fronting  thereon,  and  it  becomes  neoeHary,  tor  that  purpose,  to  ^>propriate  private 
property,  the  ci^oounselor  *  •  •  shall  ^inlj  to  the  otrooit  court,  *  *  *  to 
petitito, "  eto.,  it  not  appearing  from  such  pennon  to  the  court  or  from  the  or«- 
nanoe  therein  recited,  that  sn^  ordinance  was  passed  "either  on  the  unanimous 
recommendation  of  the  board  of  public  Improvements,  or  on  tiie  petiUon  of  the  own- 
t  ers  of  a  major  portion  of  the  ground  frontins  oa  the  proposed  street  "  the  court  has 
no  Jurisdiction  to  condemn  the  land  in  queetum. 

Appeal  from  St.  Louis  court  of  appeals. 

W.  C.  Marshallt  for  appellants.  LewnU  BMftox  raspoDdent. 

Hehbt,  C.  J.  The  following  is  the  statement  of  the  ease  made  by  the  court 
of  appeals,  (15  Mo.  App.  26,)  which  we  adopt:  **Thi8  is  a  proceeding  insti- 
tuted by  t^e  City  of  St.  Louis,  under  the  provisions  of  its  charter,  and  of  an 
ordlnanoe  purporting  to  be  passed  In  putsuanoe  thereof,  to  estaUidi  and  open 
Benton  street,  in  said  city,  from  Jefferson  avenue  to  Garrison  avenue.  Com- 
misstoners  were  appoEnt«i,  who  mnde  a  report  to  the  court;  exceptions  Vttre 
filed  by  certain  property  owners  to  the  same;  these  exceptions  were  over- 
ruled,  tbQ  report  oouflrmedt  judgment  entered  accordlnglyj,  ami  an  appeal  has 
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been  taken  to  this  eonrt.  The  petition  fails  to  show  that  the  ordiDanee  on 
which  the  proceeding  was  based  was  pamed  on  the  ananlmous  reoommenda* 
tlOD  of  the  board  of  public  improvements,  or  on  the  petition  of  the  owners  <tf 
the  major  part  of  the  property  fronting  on  the  proposed  street,  as  required  by 
section2of  article  6  of  the  charter.  2  Bev.  St.  p.  1606.  This  section  reads  as 
f(^w»^  •  WheneTer  the  asswnbly  shall  provide,  hj  ordinauoe.  for  establish- 
ing, opening,  widening,  or  altering  any  street,  avenoe,  wbart  market-place, 
m  pnblie  square,  or  route  for  sewer  or  water  pipe,  either  on  the  nnanimous 
recommendation  at  the  board  of  public  improvements,  or  on  the  petition  of 
the  owners  of  a  m^Jor  portion  of  the  ground  fronting  tbweon,  and  it  becomes 
necessary,  for  that  puipose,  to  appropriate  private  property,  the  city  counselor, 
in  the  name  of  the  city  of  St.  Ijouis,  shall  apply  to  the  circuit  court  pf  the 
Eighth  Judicial  circuit,  or  to  any  one  of  the  judges  in  vacation,  by  petition, 
etc.  The  question,  then,  is,"  say  the  court  of  appeals,  "whether,  in  order 
to  give  Jurisdiction  to  the  circuit  court  to  entertain  a  proceeding  thereunder, 
it  is  necessary  tor  the  petition  to  show  that  the  ordinance  was  passed,  either 
on  the  unanimous  recommendation  of  the  board  of  public  improvements,  or 
on  the  petition  of  the  owners  of  a  major  portion  of  the  ground  fronting  on 
the  proposed  street.  It  is  a  proceeding  In  which  the  circuit  court  exercises  a 
special  jurisdiction,  conferred  by  statute,  and  the  rule,  in  such  cases,  is  that 
the  facts  showing  jurisdiction  must  affirmatively  appear,  ^citing  cases  which 
abundantly  support  the  proposition.]  The  ordinance  recited  in  th6  petition, 
as  the  foundation  of  the  proceeding,  does  not  state  that  it  was  passed,  •  either 
on  tbe  unanimous  recommendation  of  the  board  of  public  improvements,  or 
on  the  petition  of  the  owners  of  a  major  poition  of  the  ground  fronting  on  the 
proposed  street;'  nor  does  the  petition  state  thatsuch  was  the  fact.  If,  there- 
fore, the  question  was  an  open  one,  I  should  be  disposed  to  think  *  «  * 
tbat,  in  onier  to  give  the  circuit  court  jurisdiction  to  condemn  land,  in  this 
summary  mode,  the  city  counselor  would  have  to  exhibit,  in  bis  petition,  an 
ordinance  passed  In  pursuance  of  the  charter  provision  above  quoted." 

The  court  then  proceeds  to  state  that  a  different  doctrine  had  l>een  announced 
by  this  court,  in  the  cases  of  Young  v.  8t.  LoutSt  47  Mo.  492;  St.  Louis  v. 
FotUr,  52  Mo.  517;  and  8t.  Louis  v.  Mayer,  13  Mo.  App.  367.  We  do  not 
understand  either  of  the  two  eases  first  above  cited  to  decide  the  question 
involved  her&  In  Tourtff  v.  8t.  Louis,  supra,  the  law  provides  that,  *'  when- 
ever the  city  council  shall,  by  a  vote  of  two-thirds  of  all  the  members  elected, 
declare  the  laying  of  water-pipe  to  be  necessary,  tbe  board  of  commission- 
ers shall  cause  ttie  same  to  bis  laid."  There  the  body  authorized  to  order 
the  work  done  was  authorized  to  act  without  the  intervention  of  any  other 
body,  and  it  might  well  be,  as  held  by  this  court,  that  "the  city  council,  in 
passing  the  ordinance,  neeeesarily  exercised  the  discretionary  power  given  by 
tbe  statute,  and  must  be  presumed  to  have  formed  an  opinion  of  the  neces- 
sity or  desirablwess  of  the  improvement."  But,  in  the  case  at  bar,  the  as- 
sembly had  no  power  to  act — no  jurisdiction  over  tbe  subject-matter — until 
directed  to  act  by  the  board  of  public  improvements,  or  the  owners  of  a  major 
rtion  of  the  ground  fronting  on  the  proposed  street;  until  such  action  taken 
the  board  m  public  wor^  or  tbe  owners  of  tbe  ground,  there  was  no 
authority  in  theassemblyto  pass  the  ordinance.  Thecaseof  CityqfSt.  Lotiis 
V.  Foiter,  52  ISo.  618,  involved  the  validity  of  an  ordinance,  which  was  ques- 
tioned, because  the  ordaining  clause  had  been  omitted.  The  charter  required 
that  the  style  of  the  ordinances  passed  by  the  city  of  St.  Louis  should  be  as 
follows:  "Be  it  ordaliked  by  the  city  council  of  tbe  city  of  St.  Louis;"  but, 
stud  theoonrt,  "it  was  clearly  decided,  In  Sailroad  Co.  v.  Governor,  23  Mo. 
353,  that  the  validity  ui  a  statute,  authenticated  In  the  manner  pointed  out  by 
law,  eoald  not  be  impeached  by  showing  a  depmiure  from  the  form  prescribed 
by  the  constitution  In  the  passage  of  the  law."  The  questioned  determined 
in  that  ease  has  but  slight  analogy  to  that  involved  in  this,  and>  by  no 
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means  decisive  of  the  latter.  Condemnation  proceedings,  it  refidar.  deprive 
the  owner  of  lils  property  without  his  consent.  The  law  autliorlzing  them 
should  be  strictly  construed,  and  every  prerequisite  to  the  exerdsa  of  the 
jurisdiction  obswved.  When  the  power  to  condemn  Is  vested  In  one  tribunal, 
it  cannot  be  exercised  by  another,  and,  when  two  or  more  are  required  to  act 
conjointly,  lees  than  the  whole  number  cannot  condemn.  2  DilL  Mun.  Corp. 
g  604,  and  cas»  there  cited.  On  other  questions  In  this  case  determined  by 
the  court  oi  sppeidt,  except  that  in  relation  to  Uie  amendment,  upon  which 
we  concur  In  the  conclusion,  we  concur  with  it;  but,  differing  from  it  on  the 
vital  queaUon  Inndred,  we  ravatae  Judgmoit  and  ranand  the  eauae  to  that 
court. 
Alloonenr. 


Owens  et  al.  v.  Kansas  Gitt,  St.  J.  ft  C.  B.  B.  Go. 
iSuprmae  Court  of  Miamnui.  Maj  SI,  188&) 

1.  Daiusis— Fkloticb— PsBsoxAX.  EuMnunoN. 

In  an  aotton  against  a  railroad  company  fbr  personal  Injuries  fswlng  paralysis, 
it  is  not  error  to  refuse  to  order  plalntllf  to  Bubmlt  to  a  personal  examlnaUon  by 
a  medical  oommlssion,  where  she  is  oross-ezandned,  before  the  motion  is  made, 
in  the  presence  of  physlolaiu  a»  to  her  phy^oaL  oondltlan,  and  than  Is  evUeaoa 
Ml  that  point  oovermg  almost  her  entire  life. 

S.  8ah»— Btidbncb. 

In  an  action  against  a  railroad  company  to  recover  for  Injuries  snstidned  while 
getting  off  defeodant's  train,  it  is  competent  for  the  plaintiff.  In  describlDg'  her  In- 
jnrles,  to  testis  that  the  nerves  of  her  bead,  side,  ana  left  limb  are  pacal^ed. 

8.  Gaiuubbs  ow  pAssaNoaas— XiUBiLnr  voa  KaouQaNoa  ot  SnvjUfr— iKBTROonoNs. 
In  an  action  aninst  a  railroad  oompaay  for  injaries  sustained  In  getttag  cM  a 
ttain,  an  Instmooon  that,  if  the  train  did  not  stop  long  enough  to  allow  plalntUF  to 
^t  off,  and  while  she  was  standing  on  the  platform  defeadant's  brakeman  pulled 
her  off,  whereby  she  was  injured,  then  platnrafl  can  recover,  is  not  defective,  where, 
in  anottier  paragraph,  the  court  told  tue  jurr  tlMt)  uadar  such  m  state  of  facts,  the 
plaintiff  could  not  recover  if  guilty  of  ooutribatory  negligence.* 

4.  SAira— ExnHT  ow  Luulitt. 

Where  a  passenger  is  negligently  pulled  off  a  railroad  oar  by  a  brakeman,  acUng 
within  the  soope  of  his  employment,  the  company  Is  UaUe  for  all  injuries  oocasionea 
tliexeby,  though,  owing  to  DhuntiiTs  healtii,  tmA  injuries  were  more  dU&ralt  to  cure, 
and  bj  xeaauL  of  latent  ajaease  were  moae  aedons  than  they  would  have  bean  to  a 
person  ot  robust  health.' 

5.  Wimss— Cbedibilitt— Comruomia  Btatshbhts. 

Statements  of  plaintiff  purporting  to  be  contained  In  her  deposition  partly  talcen, 
and  then  abandoned,  are  madmlsstble  to  lay  a  foundation  for  impeaching  her  teati- 
iMn^^where  she  denies  making  such  statements,  and  then  la  no  other  proof  that 

Rat  and  Shxbwooi>,  JJ.,  dissent. 

Appeal  from  circuit  conrt.  La  Fayette  county;  Jobs  P.  Stbothbr,  Judge. 

This  action  was  brought  by  Annette  Owens  and  her  husband.  Clay  Owens, 
against  the  Kansas  City,  St.  Joseph  &  Council  Bluffs  Baihroad  Company,  to 
recover  fur  injuries  Bustained  by  Mrs.  Owens  while  alighting  from  defend- 
ant's train.  Verdict  and  judgment  for  the  plaintlfb;  and  from  the  order  de- 
nying its  motion  to  set  aalde  the  vecdict  and  Judgment,  and  grant  a  new  trial, 
defendant  appealed. 

/,  D.  Shetoalter,  R.  P.  C.  Wilaun,  and  Strong  Mogman,  for  appellant. 
Woodton  <Si  Woodson^  WeUlaee  A  Chiles^  Anderson  c&  Cormaokt  tfrssn  A 
Atnutf,  and  8,  0.  Woodtont  tot  leapondents. 

'  Respecting  the  duty  of  carriers  towards  passengers  aUghUng  fnan  their  tnlns,  see 

Railway  Co.  v.  Williams,  ante,  78,  and  note. 
*8ee  note  at  end  of  case. 

■On  the  subject  ot  impeaching  a  witness  by  showing  contradictory  statements,  see 
Zebley  v.  Storey,  (Pa.)  13  AU.  Rep.  569,  and  note:  Hflligan  v.  Butober,  (Neb.)  SJ  N. 
W.  Ran.  MB,  and  note:  Foster  v.  Worthbig,  (Mass.)  U  ITB.  Bep.  B79i  Dunbar  v.  Mo- 
Gill,  (Wch.)  87  N.  W.  Bap.  S8Bw 
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BuoK,  J.  Tbls  is  a  suit  for  personal  injades  to  th«  plainttfl,  Mrs.  Owras* 
wife  ci  the  other  plalstiff.  She  prevailed  In  the  oourt  below,  and  Xb»  dsfeod- 
ant  appealed.  On  the  20th  Norember,  1883.  she  and  her  daughter  were  pas- 
aengers  on  one  of  the  defendant's  trains  from  Kansas  City  to  Beverly.  The 
petition,  which  is  very  lengthy,  states,  in  substnnce,  that  defendant  negli- 
gently failed  and  refused  to  stt^  the  train  at  Beverly  long  enough  to  allow 
the  plaintiff  a  reasonable  time  to  alight  in  safety;  that,  as  soon  as  the  train 
stopped,  she  stcfiped  to  the  door  of  the  car  to  get  oft;  that,  when  she  arrived 
at  the  car  platform,  the  train  was  n^Ugently  put  in  motian  by  defendant: 
that  the  brakeman.  knowing  the  train  was  in  motion,  unlawfully  assaulted, 
seized,  and  took  hold  of  her,  and  violently  and  negligently  puHed  and  threw 
her  from  the  cars  to  the  depot  platform,  inflicting  upon  her  brniss,  wonnds, 
etc. ;  that  on  account  of  n^ligently  putting  the  train  in  motion,  and  negli- 
gently pulling  and  throwing  her  from  the  platform  of  the  car,  she  has  suffered 
pain,  etc.  The  answer  is  a  general  denial,  with  the  further  defense  that  plain- 
tiff was  guilty  of  contributory  n^tigmce  in  attempting  to  get  off  the  train 
when  in  motion.  Tlie  evidence  for  the  plaintiff  tends  to  show  that,  when  the 
train  began  to  slack  up,  the  brakemansaid,  "This  is  Beverly;"  that  he  picked 
op  the  plaintiff's  valise,  and  walked  towards  the  car  door ;  that  the  daughter  tcl- 
lowed  him.  and  pl^ntiff  followed  the  daughter;  that  the  brakeman  assisted 
the  girl  to  the  depot  platform.  Pl^ntiff  says,  when  she  got  to  the  platform, 
two  pCTsons  were  getting  on  the  car,  so  that  she  stepped  through,  on  tDn  plat- 
form of  the  car  in  front;  that  she  took  hold  of  the  iron  rod  that  enWided 
aronnd  the  car ;  that  the  train  was  then,  moving  faster;  that  the  brakeinan, 
who  was  on  the  depot  platform,  walking  to  keep  up  with  the  car.  readied  up, 
and  caaght  her  between  the  elbow  and-  wrist,  and  pulled  her  to  the  depot  plat- 
form;  that  she  then  became  unconscious  from  injuries  to  her  head,  arm,  lup, 
and  ^de.  This  evidence  is  corroborated  by  that  of  the  daughter;  and  otbar 
evidence  is  that  the  train  stopped  from  10  seconds  to  a  minute  only.  The  evi- 
dence for  the  defendant  tends  to  show  that  the  train  stopped  for  the  usual  an^ 
for  a  reasonable  time;  that  plaintiff  attempted  to  get  off  after  the  train  had 
started,  and  ttiat  she  fell  from  the  platform  of  the  car;  that  the  brakeman  • 
warned  her  not  to  get  off,  and  at  the  same  time  was  tiTing  to  signal  the  en- 
gineer to  st<^ 

1.  The  suit  was  commenced  in  the  Flatte  circuit  courti  and  transferred  to  -.  . 
the  La  Fayette  circuit  court,  by  change  of  venue.  There  defendant,  at  the 
March  term.  1884,  filed  a  motion  asking  the  court  to  require  plaintiff  to  sub* 
uit  her  person  to  an  examination  by  a  commission  of  medical  experts,  to  be 
appointed  by  the  court,  in  order  to  determine  the  character  of  the  injuries, 
and  to  what  extent  they  wwe  due  to  the  accident.  This  motion  was  not  de- 
termined until  the  term  at  which  the  cause  was  tried,  April,  1885,  when  it 
was  overruled,  and  the  defendant  excepted.  It  was  in  substance  held  in 
Shepard  v.  RaUway  Co.,  85  Mo.  629,  that  the  defendant  has  no  absolute 
right  to  have  a  personal  examination;  that  it  is  a  matter  in  which  the  court 
has  a  discretion,  the  exercise  of  which  will  not  be  interfered  with,  unless 
manifestly  abused.  Of  course,  the  court  is  not  bound  to  refuse  or  to  grant 
the  motion  to  the  full  extent  of  the  prayer.  Its  order  may  be  moulded  to  suit 
the  circnmstanoes  of  the  case.  In  tllat  case,  the  plaintiff,  a  lady,  bad  once 
submitted  to  an  examination  by  one  physician,  and  offered  to  submit  to  an 
examination  by  another  eminent  and  reputable  sui^eon ;  but  with  this  the  de- 
fendant was  not  satisfied.  Under  these  circumstances,  we  held,  in  that  case, 
that  there  was  no  error  in  refusing  the  motion.  In  the  later  case  of  ISide- 
kmn  v.  Raihoay  Co.,  93  Mo.  400.  4  S.  W.  Rep.  701,  it  was  held  there  was 
no  error  in  refusing  such  a  motion.  In  that  case  the  trial  court  was  of  the 
opinion  that  an  examination  was  not  necessary  in  order  to  ascertain  the  real 
condition  of  the  plaintiff,  and  the  nature  and  extent  of  her  injuries.  This 
court,  upon  an  axamination  of  the  evidence,  reached  the  same  cgncluslon. 
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The  ralli^  U  certainly  based,  in  part,  apon  that  ground.  The  power  of  the 
court  to  make  and  enforce  an  order  for  the  personal  examination  of  tlie  in- 
jured party  must  be  taken  as  established  in  this  state,  as  it  is  in  many  others. 
Sehroeder  t.  Railroad  Co.,  47  Iowa,  375;  White  v.  Ratiway  Co.,  61  Wis.  536, 
21  N.  W.  Kep.  524;  Ha^flOd  t.  Railroad  Co.,  38  Minn.  130.  22  N.  W.  Bap. 
176;  Railroad  Co.  v.  Thul,  29  Ean.  466.  The  court  might,  vith  propriety, 
have  made  an  order  for  the  examination  of  the  plaintiCC  in  this  case,  by  a  dis- 
interested reputable  physioian,  in  the  presence  of  her  husband,  If  desired, 
and  lady  friends.  But  the  real  question  here  is  whether  ttiere  has  been  an 
abuse  of  the  discretion  lodged  in  the  taial  court.  In  the  [^aintiff*s  deposition, 
taken  and  filed  before  tliis  motion  was  made,  she  says  that,  when  the  brake- 
man  pulled  her  from  the  car-step,  her  head,  left  arm,  and  hip  struck  against 
the  car;  that,  because  of  the  injuries  then  received,  she  has  lost  the  use  of  her 
left  arm  and  her  left  leg;  that  the  arm  is  paralyzed;  that  since  then  she  has 
not  hem  able  to  stand  on  her  feet,  whereas  before  she  was  able  to  attend  to  her 
household  duties.  She  was  cross-examined  for  many  days,  and  at  grant  length, 
answering  between  Ave  and  six  hundred  questions,  often  in  the  presence  of 
physicians  employed  and  taken  to  the  bed-room  by  defendant,  but  not  intro- 
duced to  her.  Ttiia  examination  shows  that  she  received  an  injury  in  the 
back  when  13  years  of  age;  that,  a  taw  years  before  the  accident  in  question, 
she  went  to  Denver  for  her  heal^;  that,  while  there,  her  shoulder  was  dislo- 
cated; that  she  was  subject  to  rbenmatlsm  in  her  left  side  and  arm.  and  suf- 
fered from  what  she  terms  rheumatic  neuralgia,  and  bad  been  under  the 
charge  of  a  physician  for  years.  Much  ottier  evidence  was  offered  on  the  one 
aide  and  the  other,  disclosing  the  state  of  her  health,  both  before  and  after 
she  received  the  injuries  complained  of.  Tills  evidence  was  given  by  persons 
wflo  could  and  did  detail  facts  within  their  observation.  Some  of  it  goes  to 
show  that  there  was  no  perfect  paralysis;  but  ttiat  she  was  Buffering  greatly 
from  the  injuries  oannot  be  doubted.  A  medical  examination  eoukl  add  no 
information  aa  to  her  previous  health,  and  but  little  to  her  sul)sequent  condi- 
tion. It  is  suggeeted  that  she  represents  hw  condition  to  be  worse  than  it 
really  is,  and  that  she  has  misled  her  two  physicians,  who  were  examined  and 
cross-examined  at  length.  We  discover  no  real  ground  for  such  suggestion; 
and,  if  any  there  is,  it  was  matter  of  observation  to  ttie  jury.  Since  the  evi- 
dence easily  attainable,  and  really  in  the  caso,  shows  a  history  of  her  health 
for  a  large  portion  of  her  life,  and  also  shows  her  physical  condition  since  the 
accident,  aud  what  acts  she  can  do,  and  what  she  oannot,  we  will  not  disturb 
the  ruling  of  the  trial  court. 

2.  The  court  In  the  first  instruction  for  plaintiff,  in  substance,  said  that  if» 
after  the  station  was  annooneed  by  the  brakeman.  the  plaiiUiff,  with  reason- 
able and  usual  expedition,  went  to  the  platform  of  the  oar,  and  that,  before 
she  could  get  fM,  tho  train  was  started,  and  while  on  the  ear«tep  waiting  for 
the  car  to  stop,  the  brakeman  took  hold  c€  hex  arm,  and  pulled  her  to  the  de- 
pot platform,  and  she  was  injured,  etc.,  then  she  was  entitled  to  reoovev.  The 
seventh  instruction  declares  that  it  was  the  duty  of  the  defendant  to  atop  the 
train  a  reasonable  tiraefw  the  pliUntiff  to  get  off,  e.,  such  a  time  as  is  re* 
quired  fora  person  using ordinary.diligence  to grt  off;  and,  if  thetndn  was 
started  liefore  plaintiff  Iwd  such  reasoibble  time,  then  d^endant  was  guilty 
of  negligence;  and  if  the  jury  further  believed  that  the  brakenuui  pulled  her 
from  the  car.  while  in  motion,  to  the  depot  idatform,  and  she  was  Injured, 
then,  etc.  The  objection  to  these  Instructims,  that  thej  allow  a  recovery 
upon  proof  alone  of  negl^[ence  In  tailing  to  stop  a  reasonable  time.  Is  not  well 
founded;  for  in  both  instructions  the  jury  vrere  required  to  find  the  further 
fact  that  the  brakeman  pulled  her  from  the  car  while  in  m<rfion.  It  is  true, 
no  finding  is,  in  terms,  required  that  he  negligently  pulled  her  from  the  car; 
but  if  tlie  train  started  without  giving  her  time  to  offi  and  the  toakeman 
palled  her  off  while  the  oar  was  in  motion,  it  was  a  negligent  act.  The  ccn- 
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teary  tlieory  preBeoted  by  tfat)  defondant^s  eTidence,  namely,  that  she  persisted 
In  getting  off,  though  warned  not  to  do  so*  MI,  an^  was  caught  by  the  brake- 
man,  was  presented  by  instractlcms  given  at  the  request  of  the  defendant. 
The  evidence  of  the  d^endsnt  1b  an  oat  and  out  denial  that  the  brafceman 

Silled  her  off  at  all.  The  InstouctionB  present  the  real  Issne  made  by  the  ev- 
enoe.  The  next  objectim  to  these  InBtmctionB  is  that  the  plaintiff  cannot 
sue  for  an  assault,  and  recover  for  negligence  in  falling  to  stop  the  train .  The 
petition  does  make  some  extravagant  averments;  but*  notwithstanding  it 
ebarges  an  assault  by  the  servant,  it  lUso  in  terms  charges  negligence  In  not 
stopping  the  train  a  reasonable  time,  and  negligence  on  the  part  of  the  servant 
in  pulling  her  off.  The  instructions  cannot  be  said  to  be  a  departure  from 
the  petition.  The  petition  contains  all  that  Is  In  Uie  instoiwtionB.  and  more 
too;  and  it  foUows  that  it  is  not  a  case  of  declaring  upon  one  cause  of  action, 
and  a  recovery  upon  another.  Comoay  v.  Reed,  66  Mo.  850.  The  final  ob- 
jection to  these  two  instructions  is  that  they  ignore  the  dd'ense  of  contribu- 
tory negligence,  because  they  do  not  conclude  with  some  such  words  as  "pro- 
vided the  plaintiff  was  not  n^Iigent."  On  this  defense  the  court  gave  a 
number  of  instructions,  one  of  which  Is  as  follows:  "(3)  If  the  jury  believe 
from  the  evidwce  that  plaintiff  recklessly  or  n^Iigently  attempted  to  alight 
or  jump  from  the  train,  and  the  brakeman  either  tried  to  keep  her  from  so 
doing,  or  to  assist  her  to  alight  after  she  voluntarily  attempted  to  do  so,  and 
that  he  tried  to  keep  her  from  getting  off,  then  the  jury  will  And  for  defend- 
ant, no  matter  what  ber  injuries  may  have  been,  or  what  her  condition  now 
is."  To  say,  with  these  instructions,  that  the  jury  could  find  for  plaintiff 
without  regard  to  negligence  on  her  part,  is  little  short  of  charging  them  with 
oorruption.  The  Inslruotions  are  to  be  taken  as  a  whole,  are  so  taken  by  men 
of  common  understanding,  and  can  be  understood  in  no  other  way.  There  is 
no  necesBityfor  qualifying  each  by  an  express  reference  to  theoUiers.  They 
thns  quali^  themselves  when  in  the  form  these  instructions  are.  The  con- 
trary rulli^  in  Sullivan  v.  RaUxoay  Co.,  88  Mo.  182,  is  not  to  be  followed. 

3.  The  instruction  that,  if  any  witness  had  willfully  sworn  ftJsely  to  any 
material  matter,  the  jury  are  at  liberty  to  disregard  the  whole  of  his  evidence, 
is  without  valid  objection.  It  is  sufficient  that  the  witness  either  willfully 
or  knowingly  swore  falsely.  8iate  v.  Palmer,  88  Mo.  568;  White  v.  Maaxy, 
6i  Mo.  552.  Defendant  asked  and  had  given  a  like  instruction,  and  It  Is  in 
no  poeititm  to  say  there  was  no  evklwoe  to  jnstiiy  the  glvbig  of  such  an  in- 
Btrucfcion. 

4.  The  fourth  and  eighth  instmctlons  are,  In  substance,  the  same,  and  may 
be  considered  tf^ether.  The  eighth  is  that  if  plaintiff  was  pulled  off  the  car, 
against  her  will,  by  defendant's  servant,  acting  within  the  scope  of  his  em- 
ployment, and  that  she  thereto  received  injuries,  "then  the  defendant  is  re- 
sponsible for  all  the  111  effects  which  naturally  and  necessarily  follow  the,in- 
juries  in  the  condition  of  health  in  which  plaintiff  was  at  the  time;  and  it  is 
no  defense  that  the  injuries  may  have  been  aggravated,  and  rendered  more 
difllcult  to  cure,  by  reason  of  plaintiff's  state  of  health,  or  that  by  reason  of 
latent  disease  the  injuries  were  rendered  more  serious  to  her  than  they  would 
have  been  to  a  person  in  robust  health."  This  instruction,  it  will  be  seen,. 
Is  almost  the  same  as  that  in  the  case  of  Broion  v.  Railroad  Co,,  66  Mo.  588, 
which  was  approved  by  this  court.  There,  It  is  true,  the  instruction  was  pred- 
icated upon  the  fact  that  plaintiff  was  "unlawfuUy  and  willCully  put  oCt  the 
car."  But.  If  the  plaintiff  was  negligently  pulled  off  the  car,  she  has  the  right 
to  be  compensated  for  all  the  injuries  whicti  she  would  not  have  sustained  had 
due  care  been  exercised.  Invalids,  as  well  as  persons  in  robust  health,  are  en- 
titled to  the  exercise  of  the  highest  degree  of  care  on  the  part  of  the  common 
carrier.  It  is  no  answer  to  say  that  the  injuries  would  not  have  occurred, 
or  would  not  have  been  so  great,  had  the  passenger  been  in  good  health.  Al- 
lison V.  RaUroad  Co,,  42  Iowa,  274.  ^  . 
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5.  It  was  competent  for  the  pUintlfl  to  describe  the  injaries  wbich  she  re- 
ceived;  and  it  ia  no  grouAd  for  excluding  this  evidence  because  she  says  the 
nerves  of  her  head,  side,  and  left  limb  were  paralyzed.  It  is  not  in  the  nat> 
lire  of  expert  evidence. 

6.  When  the  piaintliTs  deposition  was  taken,  and  as  a  part  of  tiio  croBS-ez* 
wnioation,  counad  for  the  defendant  read  over  12  or  14questioD8  andansw«s* 
■of  which  the  following  are  a  part.  "Question.  I  will  ask  you  if,  during  your 
suffering  from  inflammatory  rheumaliBm,  you  wwa  not  in  the  habit  of  using 
opiates, — morphia?  Answer.  No,  sir;  not  to  excess.  1  could  take  morphia 
into  the  stomach,  and  it  relieved  it."  Q.  I  will  ask  you  if  you  did  not  take 
It  regularly?  A..  Not  for  my  shoulder.*'  She  was  then  asked,  and  made 
answer  asioltows:  "Question.  Is  not  the  foregoing  a  true  and  literal  state- 
ment of  questions,  and  your  answers  made  thereto,  in  this  room,  on  the  first 
day  that  your  deposition  was  attempted  to  be  taken  in  this  case,  and  was  not 
that  statement  made  in  the  presence  of  Charles  A.  Blair,  a  stenographer,  who 
at  the  time  was,  by  agreement  of  parties,  present  for  making  such  steno- 
graphic report?  Answer.  It  is  false  from  beginning  to  end.  It  is  not  a  true 
statement. "  The  court,  on  motion  of  the  plaintiff,  excluded  all  of  the  above- 
described  portion  of  the  deposition,  and  defendant  excepted.  It  seems  a  pre- 
vious effort  had  been  made  to  take  plaintiff's  deposition  by  her  attorneys,  but 
it  had  not  been  completed,  signed,  or  certified,  and  hence  not  filed  in  this 
cause.  The  plaintiff,  throughout  her  examination  read  in  evidence,  concedes 
that  she  had  used  raorpfaiae,  but  says  it  was  by  way  Ojf  injection  only.  Now, 
in  the  first  place,  as  the  witness  was  a  party  to  the  suit,  it  was  not  necessary 
to  ask  these  questions  to  lay  a  foundation  to  impeach  her  evidence.  Her  deo 
larations  could  be  ofTered  in  evidence  as  against  her,  without  laying  any 
foundation  therefor.  Again,  this  portion  of  the  deposition  was  of  no  benefit 
to  defendant,  unless  followed  by  proof  tliat  she  did  make  the  alleged  answers 
to  the  alleged  questions.  The  defendant  did  not  show,  or  offer  to  show,  that 
she  made  any  such  statements;  and  tiie  pCHrUons  of  .the  d^XMitlon  in  question 
were  properly  excluded. 

7.  Many  other  questions  are  made  in  the  briefs  for  appellants,  but  they  are 
less  substantial  than  those  before  considered,  and  >viU  not  be  loUowed  out  in 
detail  in  this  opinion.  IbecBseseenu  to  have  beenfairlytii9d,andthe  judg- 
ment is  affirmed. 

Bay  and  Sheswooo,  JJ.,  dissent.   The  other  judges  concur. 

NOTE. 

Nbolioknok— PROXIMATB  Causb— pKEDrsPOsmoiT  TO  DiBSASB.  Wtere  a  paasen- 
ger  receives  an  Injuir  in  a  collision  caused  by  the  negligeaoe  of  the  servants  of  a  rail- 
road compaay,  ana  diseaae  is  excited  or  developed  by  snch  injury,  the  injuir  may  be 
coneideret]  as  the  proximate  cause  of  the  diaease.  Railroad  Co.  t.  Falvey,  (Ind.)  3  N. 
E.  Rep.  389.  The  death  must  be  referred  to  the  injury,  unless  it  be  shown  that  the 
death  must  have  resulted  if  the  injury  had  not  been  done.  Beauchamp  v.  Mining  Co., 
(Mich.)  15N.W.  R^.6S:  Railroad  Co.  V.  Jones,  (Ala.)  8  South.  Kep.9(je.  Tbecanseof 
the  alleged  consequence  itself  must  have  been  adequate  and  effiolent.  Thus  where  the 
injury  inflicted  was  a  slight  cut,  and  the  evidence  showed  that  it  became  aggravated 
by  tbe  depraved  condition  of  the  ^laintifT's  system,  it  was  proper  to  instruct  that  the 
lualntiffl  could  not  recover  if  tbe  jury  found  the  injury  was  oocasioned  by  his  Imparity 
of  blood.  Eitteringham  V.  Railway  Co.,  (Iowa,)  17  N.  W.  Bep.  B65;  Jocfeer  t.  BsUway 
Co.,  (WisO  8  N.  W.  Rep.  862.  The  question  of  proximate  cause,  when  the  facts  are  dis- 
puted, is  for  the  jury :  where  they  are  undisputed,  the  court  ma;y  determine  IL  Town- 
ship V.  Watson,  (Pa.)  8  AtL  Rep.  480. 


Statb  t).  Wbst. 
(Supreme  Court  of  Missouri.  May  1888.) 

1.  Homicide— Murder— EviDENca—DEFBSDAXT'B  Stats  of  Mist>. 

Where  defendant,  testifying  in  his  own  behalf,  gave  a  detailed  account  of  his 
feelings  on  tbe  day  of  the  homicide  designed  to  show  absence  of  fflaUc^,  it  ia  proper, 
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imon  orosft-examination,  to  Mk,  "Did  yon  state  to  P.,  on  the  day  of  the  homicide, 
that  you  had  the  same  right  to  Kill  a  man  who  was  tryla^  to  8t«al  your  land  as  yoa 
woula  have  if  he  was  trying  to  steal  your  horse  i  "—as  a  foundation  for  proof  of  • 
state  of  mind  different  from  and  inconsistent  with  that  testiHed  to  by  him  In  cbiel 

4.  AmAir—RBTiBW— Objections  not  IUued  Bslov. 

Where,  upon  cross-ezaminatlon  fbr  the  purpose  of  impeaching  a  witness,  extracts 
from  hia  sridence  were  read  before  the  jury,  and  questions  predicated  thereon,  and 
excepted  to  by  defendant  without  assigning  grounds  for  ms  objeetiont  he  cannot, 
upon  appeal,  give  as  a  reason  for  his  objection  that  the  witness  ought  not  to  be  re- 
quired to  answer  on  til  the  whole  of  his  eridenoe  had  been  read. 

Appeal  from  drcolt  ooortt  Barton  oounty;  D.  F.  Shiatton,  Judge. 

John  W.  West  was  indicted  tor  the  mui^er  of  Samuel  K.  Reynolds.  A 
trial  was  had,  and  resulted  in  deft-ndant's  conviction  of  murder  in  tbe  second 
■degree.  A  motkm  for  a  new  trial  was  overruled,  and  defendant  appeals. 

M.  /.  Montaguet  tot  appellant.   B.  &.  Sootu,  Atty.  Gen.,  for  the  State. 

Brace,  J.  Tbe  defendant,  indicted  tn  tbe  circuit  court  of  Barton  county 
for  murder  in  tbe  first  degree,  was  convicted  of  murder  in  the  second  decree, 
and  bis  punishment  Hsseased  at  imprisonuent  In  the  penitentiary  for  a  term, 
4)f  25  years.  He  appeals,  and  assigns  for  error  tliat  the  court  gave  improper 
mid  refused  proper  instractfons,  failed  to  instruct  upon  the  whole  case,  ad- 
mitted Illegal  testimony,  permitted  an  improper  cross-examination  of  defend- 
ant, and  of  defendant's  witnesses,  and  improper  remarks  to  be  made  by  the 
prosecuting  attorney  in  his  closing  address  to  the  jury.  After  a  careful  ex- 
amination oi  all  the  instructions  given,  and  due  consideration  of  tlie  objcc- 
tlons  urged  by  counsel  against  those  critidsed  hi  hia  brief,  we  fail  to  detect 
xevwslble  error  In  any  of  them.  They  are  all  such  as  have  repeatedly  received 
the  sanction  of  this  court,  and  proper  to  be  given  upon  the  facts  in  evidence 
in  this  case.  The  legal  principles  declared  in  those  refused,  so  far  as  they 
were  applicable  to  the  case,  and  proper  to  be  given,  were  previously  covered 
in  those  given,  and  there  was  no  error  in  the  refusal.  There  was  no  man- 
slaughter in  the  case.  It  was  either  murder  in  the  first  or  secoiid  decree  on 
tbe  evidence,  or  Justifiable  homidde,  and  no  error  was  committed  in  failing 
to  inatruct  on  manslaughter.  No  exception  having  been  taken  or  saved  to 
the  remarks  ot  the  prosecuting  attorney  complained  of,  they  are  not  before  us 
for  review.  8taU  v.  Pagela,  92  Mo.  300,  4  S.  W.  Bep.  931.  Of  the  errors 
assigned,  there  are  but  two  that  require  any  extended  consideration. 

1.  The  defendant,  who  testified  as  a  witness  In  his  own  behalf,  on  his 
croes-exami nation  was  asked  the  following  question:  "Did  you  state  to  Si 
Finley,  on  that  day,  [the  day  of  the  homicide,]  coming  in  here,  that  you  had 
tbe  same  right  to  kill  a  man  who  was  trying  to  steal  your  land  as  you  would 
have  if  he  was  trying  to  steal  your  horsey"  In  answer  to  the  question,  he 
said:  "I  do  not  recollect  of  saying  that;  if  I  did,  I  did  not  intend  saying  it. 
1  was  bowed  down  In  sorrow  and  terror,  and  I  might  have  been  misunder- 
stood. 1  did  not  mean  to  say  that,  any  way.  I  did  not  go  to  KeyDolds  after 
lie  was  shot.  I  went  in  ten  or  twelve  feet  of  him.  I  wiis  struck  with  grief 
tbe  moment  after  tbe  .shooting."  No  objection  was  made  or  exception  taken 
to  the  other  question  asked  and  answered  by  the  defendant,  and  we  have  only 
this  one  for  consideration.  The  language  of  the  statutory  provision  pei'mit- 
ting  a  defendant  in  a  criminal  case  to  testify  in  bis  own  behalf  is  that  "he 
shall  he  liable  to  cross-examination  as  to  any  matter  referred  to  in  his  exam- 
ination in  cliief,  and  may  be  contradicted  and  impeached  as  any  other  witness 
in  the  case."  Rev.  St.  1S79,  g  1918.  If  the  defendant,  testifying  in  his  own 
b^alf ,  may  be  contradicted,  and  impeached  tbe  same  as  any  other  witness  in 
the  case,  he  is  liable  to  have  bis  ci-edibility  impeached  by  proof  of  former  in- 
consistent statements.  8taU  v.  Brooks,  92  Mo.  542,  5  S.  W.  Rep.  257,  330; 
1  Qreeul.  Ev.  §  462.   The  inconsistent  statements,  however,  that  can  be 
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made  concerning  a  matter  referred  to  by  him  In  bis  exantnation  in  chief.  In 
ttiis  case,  the  defendant,  in  his  examination  in  chief,  gave  a  detailed  and 
graphic  account  of  the  homicide,  including  all  the  events  immedfatelj  pre- 
ceding and  leading  up  to  the  tragedy,  and  those  that  transpired  afterwarda 
op  to  the  time  of  bis  arrest,  and  took  occasion,  all  through  his  evidence,  when 
to  him  It  seemed  apposite,  to  speak  of  his  feelings,  thoughts,  intentions^ 
fears,  opinions,  and  even  of  what  be  called  his  Instinct,  portraying  as  vividly, 
perhaps,  as  his  wwds  would  permit,  the  condition  of  his  mind,  on  the  day  of 
the  humicide,  before,  at  the  time  of.  and  subsequent  to  its  commission,  in  re- 
spect of  that  act,  in  conneotion  with  his  supposed  rights  to  the  land  which 
was  the  subject  of  the  controversy,  and  the  act  of  the  deceased  in  interfering 
with  those  rights,  all  designed  to  show  that  on  that  day  his  mind  was  in  sucb 
condition  as  to  be  void  of  that  malice  which  was  an  essential  ingredient  of 
the  crime  with  which  be  was  cbai^[ed.  Ttie  question  asked  by  the  prosecut- 
ing attorney  tended  to  tiiolt  a  declaration  upon  his  part,  or  lay  a  foundation 
for  proof  of  said  declaration,  showing  a  state  of  mind  different  from  and  in- 
consistent with  that  testified  to  by  him  in  chief,  and  which  was  the  subject  of 
continual  reference  by  him  in  that  examination.  How,  then,  can  it  be  said 
that  by  it  he  was  being  cross-examined  as  to  a  "matter  not  referred  to  by  him 
in  bis  examination  in  chief?"   This  exception  cannot  be  sustained. 

2.  The  defendant's  two  sons  were  present  with  him  at  the  time  of  Uie 
homicide.  They  were  examined  as  witnesses  at  the  inquest  before  the  coro- 
ner's jury,  before  the  grand  jury,  and  were  introduced  and  testiSed  on  the 
trial  on  behalf  of  the  defendant.  It  is  urged  that  the  cross-examination  of 
these  witnesses  in  regard  to  their  previous  evidence  before  those  juries  was- 
improperly  conducted.  The  course  that  this  examination  took,  can  be  most 
satisfactorily  illustrated  by  setting  it  out  in  full  as  to  one  of  these  witnesses. 
Elger  West,  the  eldest  son,  having  been  examined  in  chief  by  defendant'^ 
counsel,  and  cross-examined  by  the  prosecuting  attorney  upon  the  matters  to- 
which  he  testified  to  in  chief,  on  his  examlDation  continued  as  follows:  "I 
am  twenty  years  old;  was  nineteen  then.  X  testified  before  the  coroner's 
jury,  and  also  b^ore  the  grand  jury,  in  regard  to  this  case."  Here  a  paper 
was  shown  to  witness,  purporting  to  be  the  written  evidence  of  witness^ 
taken  before  the  coroner's  jury,  and  witness  asked  if  a  certain  signature  was 
his.  Witness  answered:  "I  think  that  is  my  signature."  Here  a  papct  was 
shown  to  witness,  purporting  to  be  the  written  evidence  of  witness,  taken 
before  the  grand  jury,  and  witness  was  asked  if  a  certain  signature  was  his. 
Witness  answered:  "I  think  that  is  my  signature."  The  prosecuting  attor- 
ney asked  witness:  "Did  you  not  testify,  before  the  coroner's  jury,  as  fol- 
lows, [quoting  from  a  paper  purporting  to  be  the  written  evidence  of  witness 
before  the  coroner's  jury:]  •!  was  with  my  pa  last  Thursday  or  Friday,  when 
we  went  through  Mr.  Reynolds'  field.  Fa  stopped  and  talked  with  Mr.  Hey- 
Dolds.  Walter  and  1  went  on.  I  heard  Mr.  Reynolds  ask  pa  where  he.  had 
been.  Pa  told  him  he  had  been  setting  posts  on  his  eighty  of  land.  I  heard 
nothing  else '  ?"  To  this  question  defendant  objected,  and,  the  objection  being 
overruled,  defendant  excepted.  Witness  answered:  "I  did  not  testify  that 
way."  The  prosecuting  attorney  (quoting  from  a  paper  supposed  to  be  wit- 
ness' testimony  before  the  coroners  jury)  asked  witness  the  following  ques- 
tion: "Didyounottestify.  before  the  coroner's  inquest,  as  follows:  *  I  live  on 
the  east  side  of  Horse  creek.  I  went  from  home  to  the  Walser  farm,  to  plow 
around  the  west  eighty,  and  bum  it  off.  Walter*  my  brother,  and  my  f ather^ 
went  with  me,  in  the  wagon.  Pa  left  me  and  Walter  at  the  comer  of  Mr. 
Beynolds'  faim,  and  went  aoross  to  tiie  weet  eighty  of  the  Walser  fum. 
Walter  and  I  got  there  first.  Walter  and  I  took  a  plow  and  a  musket.  We 
drove  into  the  field,  and  nntaitched  the  team,  and  took  the  plow  out  of  the 
wagon'?**  Question  object  to,  and  objection  overmled;  to  theoverruUi^ 
of  which  dvfendant,  at  the  time,  excepted.   Witness  answera^'*!  did  nob 
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make  the  statement  exactly  that  way.  I  did  not  say  we  got  there  fire  min- 
utes before  he  did.  I  did  not  say  he  came  in  at  the  stacks.  I  did  not  say  I 
went;  I  said  we  went.  I  did  not  say  we  drove  In.  and  took  the  piow  out  of 
the  wagon,  before  father  got  there."  The  proseculing  attorney  (quoting 
from  a  paper  purporting  to  be  the  written  evidence  of  witness  befoie  the 
grand  jury)  asked  the  witness:  "Did  you  not  make  the  following  statement, 
before  the  griind  jury,  in  the  presence  of  A.  Warden  and  others:  *I  got  to  the 
eighty  about  five  minutes  before  father  did.  Walter  and  I  drove  the  wagon 
in  at  the  g&te,  at  the  south-west  corner  of  the  eighty,  and  unhitched  the 
team,  and  took  the  plow  out  of  tlie  wagon.  While  we  were  doing  this,  father 
came  in  at  the  stacks,  about  eighty  or  one  hundred  yards  east  of  us,  and  came 
on  down  to  the  comer  where  we  were '?"  The  question  was  objected  to,  and 
objection  overruled;  to  the  overruling  of  which  the  defendant,  at  the  time, 
excepted.  Witness  answered:  "Idid  not  say  we  got  there  five  mlnutee  before 
he  did.  Some  of  the  words  are  not  mine.  I  did  not  say  father  came  In  at 
the  stacks. "  The  prosecuting  attorney  asked  witness  the  following  question: 
**Did  you  not  testify  before  tlie  grand  jury  as  follows:  'I  did  not  see  any 
weapom  with  Reynolds;  do  not  think  lieynolds  did  anything  towards  hur^ 
ing  my  fiather.  His  horse  kept  moving  around  all  the  time  they  were  talk- 
ing. As  soon  as  father  shot,  Reynolds  fell  oft  his  horse.  Did  not  speak. 
The  horse  ran  home.  When  father  first  jerked  the  gun  up,  I  hallooed  to  him 
not  to  shoot,  but  he  miide  no  answer'?*'  To  which  question,  defendant,  at 
the  time,  objected,  which  objection  was  by  the  court  overruled;  to  the  over- 
ruling of  which  defendant  excepted.  Witness  answered:  "There  are  words 
in  there  that  don't  sound  like  mine.  I  did  not  say  it  just  that  way.  I  testi- 
fied that  I  did  not  see  any  weapons.  Idid  not  testify  in  that  way  about  Rey- 
nolds doing  nothing  towards  hurting  father.  I  did  not  say,  ■  Don't  shoot 
that  man.*  The  balance  Is  about  right."  The  prosecuting  attorney  (quoting 
from  a  paper  purporting  to  be  the  written  evidence  of  witness  before  the 
-grand  jury)  asked  witness  the  following  question:  "Did  you  not  make  the 
ndlowing  statement  before  the  grand  Jury,  in  the  presence  ot  A.  Warden  md 
others,  in  regard  to  where  yon  went  out  at  the  flela:  *  When  my  broUier  and  I 
drove  out,  we  passed  about  fifteen  feet  to  the  west  of  Reynolds,  and  then 
turned  east,  and  drove  about  fifteen  feet  south  of  him.  We  did  not  stop 
the  team'?"  To  thisqueetfon  defMdant  objected,  which  objection  was  by 
the  ooart  overmled;  to  the  OTerruUng  of  which  defendant,  at  the  time,  ex- 
cepted. Witness  answered:  "I  do  not  recolleot  of  saying  anything  about 
the  team.  I  said,  '  I  supposed  it  was  about  fifteen  feet."*  The  proeeeutfng 
attorney  (quoting  from  a  paper  purporting  to  be  the  written  evidfmce  of  wit- 
ness before  the  grand  jury)  Hsked  witness  the  f<dJo wing  question:  '*IM(1  you 
not  testify,  before  the  grand  jury,  as  fcdiows:  *  Reynolds  was  on  the  ground, 
moving  his  rigbt  hand  up  and  down  by  his  side  *?"  Tbe  question  was  ob- 
jected to,  and  Uie  ol^eetlon  was  omruled;  to  the  orwrallng  of  whleh  defend- 
ant, at  tin  time,  excepted.  Witness  answered:  "I  did  not  say  his  right  hand. 
I  said  I  saw  him  move  his  right  leg."  The  prosecuting  attorney  (quoting 
from  a  paper  purporting  to  be  the  written  evidenoe  ci  witness  before  the 
grand  jury)  asked  witness  the  following  qneettoa:  "Did  yon  testify  before 
the  grand  jury,  bef<»e  A.  Warden  and  others,  as  follows:  *They  telked 
rather  loud  at  the  last,  as  though  they  were  g^ng  mad,  and  right  then 
father  got  the  gun  and  shot'?"  Hoyt  Humpliny,  called  tbe  state,  testi- 
fied: "I  was  a  member  of  the  grand  jury  about  March  8,  1886.  Elger  West 
was  examined  about  the  killing  of  Reynolds. "  Here  a  paper  was  shown  to 
witness,  purporting  to  be  Elger  West's  written  evidence  before  the  grand 
Jury.  Witness  said  that  "it  was  the  statement  of  Elger  B.  West  before  tbe 
gnuid  jury,  and  writ4«n  down  by  Mr.  Timmonds.  I  state  that  it  Is."  The 
proseeotinffattomey  oflnnd  to  read  in  evidenoe  tbe  statemente  idei^fled  by 
witnesses  warden  and  Humphrey  as  tlie  eTldenoe  of  Alger  and  Walter  West 
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before  the  grand  jui; ;  to  the  reading  ot  wbich  defendant  objected,  and  the 
oourt  ruled  that  only  each  parts  of  said  statements  could  be  rftid  as  the  atten- 
tkm  of  Elger  and  Walter  West  bad  been  called  to;  and  then  the  prosecuting 
attorney  read  in  evidenoe,  against  the  objection  of  defendant,  the  following 
extracts  from  the  statement  of  Elger  West,  viz. :  "  I  got  to  the  eighty  about 
five  minutes  be/ore  father  did.  Walter  and  I  drove  the  wagon  in  at  the  gate 
at  the  south-west  comer  of  the  eighty,  and  unhitched  the  team;  took  tlie  plow 
out  of  the  wagon.  While  we  were  doing  this,  father  came  In  at  the  sUcks 
(7  or  8  of  them)  about  eighty  or  one  hundred  yards  east  of  us,  snd  came  on 
down  to  the  comer  where  we  were.  *  *  *  Do  not  think  B^nolda  did 
anything  towards  hurting  my  father.  *  *  *  When  father  first  JeilLed 
the  gun  up,  I  hallooed  at  him  not  to  shoot.  *  *  *  When  my  brother  and 
I  drove  out,  we  passed  about  fifteen  feet  to  the  west  of  Hej'nolds,  and  then 
turned  east,  and  drove  about  fifteen  feet  to  the  right  of  him.  He  was  on  the 
ground,  moving  bis  right  hand  up  and  down.  *  *  *  They  talked  rather 
loud  at  the  last,  as  though  they  were  getting  madt  and  right  then  father  got 
tlie  gun  and  shot.  **  After  the  reading  of  which  the  court  informed  defendant 
that  he  could  have  all  the  cmttents  of  the  paper  read,  which  he  dedlned.  A. 
F.  Ryan,  a  witness  for  the  state,  testified:  "I  rememberthe  coroner's  inquest 
held  on  the  bo^  of  Samuel  F.Beynolds.  I  was  acting  coroner.  Theinqueet- 
was  commenced  on  the  1st  day  of  March,  and  adjourned  until  the  2d.  Elger 
B.  West  and  Walter  West  were  examined  as  witnesses.  I  reduced  theirBtate> 
meuts  to  writing.  [A  paper  was  here  shown  witness.]  This  is  the  state- 
ment of  Elgw  B.  West  written  by  me,  and  signed  1^  liim  in  my  presence." 
The  prosecuting  attorney  then  read  in  evidence,  against  the  objectitms  <tf  de- 
fendant, the  following  extracts  from  the  sLatement  of  Elger  B.  West  befora- 
the  coroner's  jury,  viz.:  ''Walter  and  I  drove  into  the  Held,  and  unhitched 
the  team,  and  took  the  plow  out  of  the  wagon."  After  the  reading  of  which 
the  oourt  informed  defendant  that  he  was  entitled  to  have  the  whole  of  the- 
paper  read  In  full,  but  be  declined.  "I  was  with  pa  last  Thursday  orFriday,^ 
wlien  we  went  through  Mr.  Reynolds'  field.  Fa  stopped  and  talked  to  i^. 
Reynolds.  Walter  and  I  went  on.  I  heard  Mr.  Reynolds  aak  pa  where  he 
had  been.  Pa  told  him  he  bad  been  setting  posts  out  on  his  eighty  acres  of 
land.  I  lieard  nothing  else  they  said." 

When  it  was  proposed  to  introduce  the  previous  sworn  statements  of  the- 
witness  clmnied  to  be  inconsistent  with  his  statements  then  just  delivered  in 
evidence,  thedefendiint  had  the  right  to  insist  that  the  particular  inconsistent 
statement  be  pointed  out  to  the  witness,  so  that  he  might  have  an  opportunity 
to  explain  it  undaxtsodingly,  and  that  it  be  read  in  the  ligbt  it  appeared  when 
taken  in  Its  proper  connection  with  the  whole  of  such  statement,  so  that  the 
force  and  mt^aning  of  such  previous  statement,  as  well  as  hia  exphmation 
thereof,  might  be  properly  appreciated  by  the  jurv,  1  Qreenl.  £v.  §§  462, 
463;  State  v.  Ru*».  24  Mo.  475;  Preivit  v.  Martin,  59  Mo.  325;  Iforria  v. 
Bi-wntwich,  73  Mo.  257 ;  StaU  v.  Talhoti,  Id.  347.  There  can  be  no  question 
that  the  attention  of  the  witness  was  called  directly  to  the  particular  statement 
that  was  claimed  to  be  inconsistent  with  the  evidence  he  bad  Just  delivered, 
on  the  stand ;  for  the  prosecuting  attorney  read  the  very  words  of  thtU  state^ 
ment  from  the  paper,  identified  by  tlie  witness  himself  imd  jurors  as  contain- 
ing bis  evidence  given  previously  before  the  coroner  and  the  grand  jury;  and, 
if  the  defendant's  case  was  In  any  way  prejudiced  by  reason  of  the  fact  that 
the  whole  of  that  evidence  was  not  read  to  the  witness  or  the  jury  before  ha 
answered  or  afterwards,  he  baa  himself  only  to  blame.  When  the  witness- 
was  asked  if  he  did  not  testify  to  the  statement  quoted  from  bis  evidence,  th» 
defendant  simply  objected,  without  assigning  any  reason  for  his  objection. 
If  he  had  then  given,  as  a  ground  of  his  objection,  that  the  witness  ought  not 
to  be  required  to  answer  until  the  whole  ot  the  evidence  had  been  read,  the 
nourt  would  doubttees  have  required  It  to  be  rend  then.  As  be  gave  no  reason 
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then,  he  oumot  be  heard  to  assign  one  now.  It  is  evident,  on  the  face  of  this 
examination,  that  if  the  defendant,  on  the  trial*  bad  desired  to  have  the  whole 
(rf  the  evidence  of  the  witnesa  read  to  the  jury,  he  conld,  bj  pursuing  the 

e roper  eonrse,  have  had  it  read  at  any  time  when  he  was  entitled  to  it,  but 
e  aaems  to  have  thought  It  would  not  benefit  his  ease  to  have  the  whole 
evidence  read  to  the  Jury ;  for,  when  tlie  prosecuting  attoni^  offered  to  do  so, 
he  objerted,  and,  when  the  court  tendered  him  the  privilcige  of  doing  so,  he 
declined.  We  see  no  ground  upon  which  this  oomphdntought  to  be  sustained. 
It  is  urged,  however,  that  the  evidence  of  wltnesaes  before  coroners*  and 
grand  juries  written  down  by  other  persons,  and  suhscrihed  to  by  the  witness, 
is  InadmiSBible  aa  evidence  for  any  purpose,  and  that  the  trial  court  committed 
error  in  permitting  the  extracts  ftom  the  evidence  of  the  witnesses  Elger  and 
Walter  West  to  be  read  to  the  jury.  This  questlm  Is  not  before,  us  on  the 
record,  no  reason  was  assigned  for  the  objection  to  Uie  admission  oi  this  evi- 
dence, and  no  exception  t&ea  to  the  action  of  the  court  in  ovwruling  the  ob- 
jection. 

Finding  no  revorslble  error  in  the  record  of  this  case,  the  judgment  of  the 
drcuit  court  Is  aflOrmed. 
All  concur. 


1.  H0W0n>»— TUALr-JuBT. 

It  1b  not  error  for  the  court  to  fill  the  poael     calUnR  two  Jurors  from  the  regu- 
lar ventre  to  take  the  place  of  two  nnaroidably  absent  who  were  on  neither  ehal- 
len^  Ust^  defendant  baring  declined  to  cftiallenge  the  two  thus  called,  and  having 
waived  hiB  atatutcoy  right  to  additional  time  to  make  furtliar  challenges. 
S.  Saxb— &ar-Dsra)iaB. 

An  instruction  that  ■*  if  defendant  and  M.  had  an  altercation  which  resulted  in  the 
death  of  S.,  and  tf  defendant  commenced  the  dilBcultTor  brought  It  on  by  any  willful 
act  of  his  committed  at  the  time,  or  if  he  voluntarily  and  of  bis  own  free  will  and 
incUnallon  entered  into  the  difficulty,  then  there  is  no  seU-defense  in  the  case, "  ia 
not  reveraible  error,  no  evidence  of  self-defense  having  twen  given. 

a.  8Am— MOBDKR. 

An  instruction  to  the  effect  that  "tf  A.  shoots  at  B.,  and,  missinghbn,  ktlls  C,  tUa 
Is  murder,  because  the  law  transfers  the  felonious  intent  fromB.  to  the  Innooent 
party,  who  is  slain, "  is  correct, 
C  CaiHiKAXt  luw— Trial—Kbvibw. 

Where  the  ground  of  objection  to  the  admlBsibillty  of  evidence  Is  not  preserved, 
the  objection  vriU  be  presumed  invalid. 

Appeal  from  St.  Louts  criminal  court;  J.  G.  Norhh.k,  Judge. 
A.  W.  Alexander  and  D,  Castleman  Webb,  for  appellant.   Tha  Attorney 
General,  A,  C.  Clover,  and  C.  O.  Bishop,  for  respondent. 

Shbbwoo]>,  J.  For  shooting  and  killing  Miles  Stanton,  In  the  city  of  St. 
Louis,  with  a  piato],  on  the  12th  of  January,  1886,  the  defendant  was  indicted 
for  murder  in  the  first  degree,  at  the  following  March  terra  of  the  St.  Louis 
criminal  court.  After  aevemi  continuances  of  the  cause,  defendant  was  put 
upon  trial  at  the  May  term,  1886.  A  panel  of  47  qualified  jurors  was  obtained 
from  the  regular  cenire,  and  defendant  was  allowed  the  statutory  48  hours  in 
which  to  make  his  challenges.  At  the  close  of  that  period  the  state  and  ap- 
pellant had  prepared  their  challenges,  but  they  were  not  submitted  to  the  court. 
Upon  a  call  of  the  panel  of  47,  two  of  the  jurors  failed  to  respond.  Neither 
of  these  jurors  were  on  the  challenge  lists.  The  court  thereupon  Issued  at- 
tachments for  the  absentees,  and  the  returns  thereon  showed  that  one  of  the 
jurors  had  left  the  dty,  and  the  other  had  met  with  an  accidoit  which  oou- 
flned  him  to  his  bed.  Tlie  court  directed  the  sberifl  to  call  two  jurors  from 
the  regular  vm(re  in  place  of  the  absent  oneSt  who.  were  then  examined  upon. 


State  s.  Gilhobb. 
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their  voir  dire,  and  found  to  be  qnalifted.  This  was  dime  over  the  objection 
of  defendant.  The  oourl  then  naked  defendant  If  be  desired  an  additlmial  48 
boura  in  which  to  make  cliallengee.  but  he  waived  his  statutxay  privilege 
and  thereupon  the  state  and  defendant  submitted  Uieir  cballenge  to  tAeoonr^ 
and  the  trial  panel  was  selected,  containing  the  two  jurors  who  had  beenoalled 
in  plaoe  of  the  absentees,  and  who  bad  not  been  challenged  bj  eithw  aide,  de- 
fendant saving  an  exo^ion  to  ttie  aeUon  of  the  court.  The  trial  resulted  in 
a  conviction  at  defendiant  ai  murder  in  the  second  d^ree,  the  panishment 
being  fixed  at  imprisonment  in  the  penitentiary  for  the  term  of  50  years. 
After  nnsucoeesful  motions  for  new  trial  and  In  ariest.  sentence  was  jno- 
nounoed  on  July  2»  1887;  stay  execuUcn  was  bad  until  July  25, 1887,  at 
which  time  defendant  was  committed  to  the  penitentiary,  where  he  now  is. 

TbeteBtimonyonthei»rtof thestatetendedto^wUwfoIlowing:  Shortiy 
after  midnight  d  January  11, 1886,  CHlmore,  me  Mo(m^,  and  several  others 
met  on  the  stxeet,  and  tc^fether  went  to  the  saloon  of  one  Leahy,  on  SIxtli  and 
Clai^  avenue,  where  thc^y  continued  drinkiiw  and  singing  songs  until  about 
8  o'clock  In  morning.  About  1  o'clock  Stanton  (the  deceased)  came  Into 
the  B^oon  with  a  party  of  friends.  Introductions  fwowed,  and  the  two  par* 
ties  drank  and  aaag  togettier.  Gilmore  and  Stanton  had  never  met  l>efore. 
In  the  coarse  of  the  entertainment,  Oihmore  asked  Moon^  to  pay  him  some 
money  which  Uoonciy  owed  Urn,  the  sum  bdng  about  five  dollars.  Mooney 
said  he  had  no  money,  b  ut  would  pay  to-morrow.  Gilmore  replied  that  Moon- 
ey's  to-morrow's  were  slow  in  coming,  and  suggested  tliat  ha  should  borrow 
the  money  ffom  the  bu-keeper,  appealing  to  the  Inr-keeper  at  the  same  time 
to  advance  the  money  to  Mooney.  The  twr-keeper  expressed  his  readiness  to 
let  Mooney  have  two  dollars  or  to  pay  Gilmore  two  dollars  for  Mooney,  but 
Mooney  said  that  Gilmore  was  "full  enough  now"  and  could  wiUt  until  morn- 
ing, and  told  the  bar-keeper  to  give  it  to  Gilmore  in  the  morning.  There  was 
a  good  deal  of  talk  betweea  the  two  about  it.  and  then  Gilmore  left  the  saloon 
for  about  15  minutes.  When  he  returned,  he  renewed  hisdemand  on  Mooney 
for  the  money,  and  m  Mooney's  refusal  to  pay,  exclaimed,  "You  sou  of  a 
bitch  I  I'll  make  you  pay  mel"  at  the  same  time  drawing  a  seven-barreled  re- 
volver from  his  pocket,  which  he  began  discliarging  at  ooce.  One  bullet 
struck  the  mirror  behind  the  bar,  three  struck  Mooney. — in  the  wrist,  thigh, 
and  ankle.— and  another  struck  Stanton,  who  was  standing  at  the  counter 
with  his  back  to  Gilmore,  lodging  in  his  heart,  and  killing  him  almost  in- 
stantly. One  of  the  party  disaimed  Gilmore,  but  not  until  he  had  emptied 
tiis  revolver,  and  then  he  ran  out  of  the  saloon,  and  was  arrested  about  three 
blocks  away  by  two  officers,  who  took  him  back  to  the  saloon,  where  they 
found  Stanton  dead.  Gilmore  remarked  to  theofflcers  that  hewassOTryit 
was  not  Mooney  be  had  killed  instead  of  Stanton.  There  was  also  testimony 
that  between  2  and  3  o'clock  Gilmore  entered  a  saloon  a  block  away,  and  ob- 
tained his  revolver  from  the  bar-keeper  there,  with  whom  he  had  left  it  pre- 
viously, saying  tluit  tie  was  going  out  to"  Kerry  Patoh"  that  night,  and  feared 
some  one  might  attempt  to  "slug"  him.  On  the  part  of  the  stato  in  ehitf, 
one  OldUeld  was  sworn  as  a  witness,  who  testified  tliat  he  was  a  stenographer, 
employed  by  the  coroner  to  take  notes  of  the  Inquests;  that  he  took  short-hand 
notes  of  the  testimony  at  the  Inquest  of  Stanton;  that  Gilmore  #as  present 
there;  that  the  coroner  informed  Gilmore  of  his  right  to  make  a  statement  or 
not  r^rding  the  killing,  as  he  chose,  and  that  his  statement  might  be  under 
oath  or  not,  as  he  chose ;  that  Gilmore  then  and  there  made  a  vol  untaty  state- 
ment under  oath,  to  the  effect  that  he  had  had  a  dispute  with  Mooney  about 
the  money;  that  he  did  not  intend  to  shootStanton,  who  was  a  perfect  stranger 
to  him,  and  tliat  be  did  not  intend  to  Idll  Mooney,  either,  although  he  might 
have  said  he  did  while  he  was  drank  that  night.  This  testimony  of  Oldfleld's 
was  admitted  by  the  eourt  over  tlie  objection  of  defendant.  Defendant  testi- 
fied in  hia  own  behKlf,  and  stated  that,  daring  the  dlspate  with  Moontyr  abont 
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flw  mom^,  MooD^j  said,  "Too  ion  of  a  Utah!  Z  won't  p^r  yoa  anTthing;** 
and  snipped  hla  flngor  in  Qilman*B  fnoe,  and  than  made  a  movement  down 
aa  tbongh  be  was  about  to  draw  a  weapon,  wben  he  (CrUmora)  dcew  bis  ro> 
Tolw.  and  oommenced  firing,  but  without  Intending  to  kill  Mofme^  or  any 
•«ne  else;  that  be  bad  gotten  the  pistol  b^ween  9  and  10  o'dook  that  evening* 
before  be  met  Mooney,  and  that,  at  the  time  he  was  seen  to  leave  the  saloon 
duzing  the  dispute,  he  bad  onljr  gone  out  to  the  wate»daMt.  The  oonit  In- 
stmcied  the  jniy  as  to  mnid€f  in  the  first  dsgtee,  murdw  in  the  second  do* 
gree,  manslaughter  in  the  fourth  degree,  and  self-defense,  declaring  that  the 
piinoipleB  of  mw  in  eaeh  applied  to  the  killing  of  Stanbu  as  if  Ifooney  liad 
been  uie  vietim.  The  instruction  as  to  manslaughter  was  based  upon  the  un- 
intentional killing  o<  Stanton. 

1.  There  was  no  error  in  the  notion  of  the  court  in  regard  to  filling  the 
pand  Igr  calling  other  jurors  in  the  place  of  theabsenteee;  and  the  two  who 
woo  thos  oaUe4  were  nneneptlonabjek  and  were  not  challenged  either  per^ 
onptorily,  or  for  cause*  and  Uiose  absent  were  not  on  ^tfaer  of  the  challenge 
hsts;  and,  besides,  the  court  offered  to  glye  the  defendant  an  addltlcmal  48 
boors  in  which  to  make  his  cballMigfls;  biit  this  ctUt  was  declined.  This 
acti<m  of  the  court  placed  the  defnudant  in  just  as  good  a  situation  as  ha 
would  have  been  bad  the  two  jorors  failed  to  absent  themselves,  and  this  was 

he  could  josUy  claim.  The  privilege  <^  having  48  hours  in  wbieb  a 
prisoner  is  to  make  bis  idiallenges  is  a  mere  statutory  tme,  and  which  be  maj 
waive.  State  v.  Klingvr^  46  Mo.  224;  StaU  v.  ITatert,  62  Mo.  196.  The 
panel  bdng  filled  in  a  pr<^r  manner,  the  two  jurors  first  called  being  un- 
avoidably alisent,  additional  time  being  granted  to  defendant  to  make  further 
■challenges,  the  case  stood  precisely  as  If  the  two  atwentees  bad  died  pending 
the  time  cballengas  were  being  made. 

2.  So  far  as  concerns  the  testimony  of  Oldfleld,  the  ground  of  the  objec- 
tion to  its  admission  is  not  preserved,  and  the  presumption  is  therefore  to  be 
indulged  that  the  objection  taken  to  its  admissibility  was  invalid,  and  this 
preaumption  should  especially  be  indulged  wben  such  testimony  is  In  certain 
drcnmstances  competent  as  the  voluntary  admissions  at  the  defradant 

3.  The  instructions,  speaking  ot  them  in  a  general  way,  were  coneot. 
There  was  one  of  the  instructions,  however,  the  correctjiess  of  which  cannot 
be  indorsed.  It  was  this:  "If  the  jury  find  from  the  evldenoe  that  the  de- 
fendant and  Thomas  Mooney  liad  an  altercation  which  resulted  in  the  death 
of  Miles  Stanton,  and  that  defendant  ootumenced  the  difficulty  or  brought  it 
on  by  any  willful  act  of  his,  committed  at  the  time,  or  that  be  voluntarily  and 
of  bis  own  free  will  and  inclination  entered  into  the  dilficulty,  then  there  ia 
no  self-defense  in  the  case,  and  the  jury  should  not  acquit  on  that  ground. 
And,  in  such  case,  it  makes  no  difference  bow  imminent  the  peril  may  have 
been  in  which  the  defendant  was  placed  during  the  difficulty. "  It  is  not 
true,  as  asserted  in  this  instruction,  that  there  is  no  self-defense  in  a  case 
where  a  defendant  t>^n8  a  quarrel  or  voluntarily  enters  into  the  same.  It 
is  only  true  where  he  does  so  with  the  view  to  take  advantage  of  the  quarrel 
thus  b^un,  and  to  slay  bis  adversary  or  do  bim  some  great  bodily  barm. 
Whenever  Uiis  ia  his  purpose,  lie  looses  his  right  of  self-defense,  and  if  forced 
to  slay  his  adversary,  even  though  to  save  his  own  life,  his  act  becomes  mur- 
der in  the  first  degree,  and  notliing  less.  Not  so,  however,  if  be  began  the 
quarrel  or  voluntarily  entered  into  it  with  no  such  murderous  or  felonious 
purpose  in  view.  In  such  case,  the  law  measures  the  grade  of  his  crime  by 
the  grade  of  his  intent;  and  while  it  will  not,  because  of  bis  being  in  fault* 
exonerate  bim  alt<^etber,  yet  it  will  take  into  consideration  bis  intent  in  be< 
ginning  the  quarrel  or  voluntarily  entering  into  the  same;  and  thus  consider^ 
Ing  it,  will  cut  down  bis  offense  from  what  would  otherwise  be  the  highest 
gia^  of  homicide  into  manslaughter  in  the  fourth  degree.  This  whole  suh- 
^  was  dlacassed  in  FarOow't  Cots,  90  Mo.  606,  4  B.  W.  Aep.  14,  and  tha 
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distinction  jnst  nmiUoned  fully  approred,  and  tills  was  done  after  a  tbocoas^> 
examination  of  Uie  anUiorlUes.  ParUow'a  Can  vaa  approTlnglj  followed  in 
Btate  V.  BerHley,  92  Mo.  41,  4  S.  W.  Bep.  24,  and  it  is  unoeoeBsarj  to  go 
over  the  same  authorities  again.  But  it  may  be  safely  affirmed  that  though 
in  some  caaei  we  find  the  unqualified  wtaertion  that  if  the  defendant  brought 
on  the  dltficulty,  etc.,  then  tlwre  is  no  self-defense  in  the  case,  etc.*  yet,  from 
the  Year  Books  down  to  the  present  time,  no  court  or  text-writer  can  be 
found  willing  to  come  out  and  flatly  assert  that  there  is  no  distinction  in  the 
guilt  of  a  person  who  brings  on  a  difficulty  in  order  to  furnish  a  pretext  for 
wreaking  bl8  malice,  and,  having  thus  brought  it  <m,  carries  out  his  previous 
purpose  and  slays  his  adversary  in  defense  of  his  own  life,  and  in  the  guilt, 
of  a  person  who,  without  such  prior  purpose,  brings  on  a  difficulty  In  which 
to  save  his  own  life  he  takea  that  of  his  adversary.  On  the  contrary,  when- 
ever the  subject  has  been  examined,  wherever  it  has  bem  analyzed  by  courts 
or  text-writers,  the  result  reached  has  invariably  been  subetaptially  identical 
with  that  unnounoed  in  ParUow'a  Caa«,  supra.  In  quite  a  recent  case  in 
Ulinois,  the  defendant  aaked  the.  court  to  give  the  following  instructions: 
The  court  instructs  the  jury  that,  if  they  believe,  from  the  evidence,  that 
the  defendant  was  assaulted  by  the  deceased  in  such  a  way  as  to  induce  in 
the  mind  of  the  defendant  a  reasonable  and  well-grounded  belief  that  he  was 
actually  in  danger  of  losing  bis  life  or  of  snfCering  great  bodily  harm,  then  be 
was  justified  in  shooting  the  deceased,  whether  the  danger  was  real  or  only 
apparent.  Actual  or  positive  danger  Is  not  indispensable  to  justify  sfdf-d^ 
fense.  The  law  considers  that  men,  when  threatened  with  danger,  are 
obliged  to  judge  from  appearances,  and  determine  ther^rom  as  to  tlie  actual 
state  of  things  surrounding  thpm ;  and  in  such  cases,  if  persons  act  from  hon- 
est conviction,  induced  by  reasonable  evidence,  they  will  not  be  held  respon- 
sible criminally  for  a  mistake  as  to  the  extent  of  tlie  actual  danger. "  The 
court  refused  to  give  the  instruction  as  ashed,  but  added  the  following  mod- 
ification: "In  connection  with  this  instruction  the  jury  are  further  instruct- 
ed that  if  tbey  6nd  from  all  the  evidence  that  the  defendant  sought  for  and 
attempted  to  provoke  a  personal  difficulty  with  the  deceased,  Vigo,  and  that 
be,  and  nob  Vigo,  was  the  first  assailant,  or  that,  the  defendant  being  the 
flnt  assailant,  be  bad  not  really  and  in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal  shot  was  fired;  or  if  they  believe,  from  the 
evidence,  that  the  defendant  souglit  for  and  attempted  to  provoke  a  personal 
difficulty  with  the  deceased,  with  the  intent  to  kill  him  if  he  did  make  ttie 
first  assault. — then  in  neither  of  such  cases  would  the  defendant  be  justified 
in  killing  the  deceased  upon  tlie  theory  of  self-defense  because  of  sucb  as- 
sault by  the  deceased,  Ylgo,  before  the  fatal  shot  was  fired;  and  if  the  defend- 
ant, without  any  previous  malice  against  the  deceased,  and  with  no  intent  to 
take  his  life,  did  seek  for  and  provoke  a  personal  difficulty  with  the  deceased 
which  resulted  in  such  assault  being  nuide  by  the  deceased,  that  the  defend- 
ant at  ttie  time  he  so  sought  for  and  attempted  to  provoke  such  personal  diffi- 
cult, did  not  expect  such  conduit  of  his  to  result  in  sucb  assault  by  the 
ceased,  but  that  it  did  result  in  such  assault  being  made,  and  In  defendant 
thereupon,  with  his  revolver,  firing  the  fatal  shot,  as  stated  in  this  instruc- 
tion, then  such  act  of  defendant  in  so  killing  Vigo  cannot  be  justified  upon 
the  ground  of  self-defense,  and  that,  while  such  would  not  be  murder,  it 
would  amount  to  manslaughter."  And  concerning  this  the  court  said:  "We 
perceive  no  error  in  the  modification.  Under  the  evidence  in  this  case  wfr 
are  of  opinion  that  the  modification  was  clearly  within  the  rule  announced  in 
Adams  v.  People,  47  111.  878."  Kinruy  v.  People,  108  lU.  519.  And  it  ia 
wholly  immaterial  what  the  right  of  a  defendant  is  called  which  gauges  bis 
crime  and  his  punishment  by  his  intent,  and,  because  of  a  lack  of  mniderona 
intent  on  his  part,  cuts  down  his  offense  and  his  punishment  to  that  of  man- 
daughter.  In  aonio  juriadicUona  such  right  would  be  tenned  the  right  oC 
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"Imperfect  self-defense. "  But  it  is  wboUy  immaterial  what  the  principle  Is- 
christened,  or  how  its  name  la  entered  upon  the  puriah  register.  All  that  X 
ask  is  that  its  existence  be  not  utterly  ignored,  as  was  done  in  {be  induction 
beii^  critidsed.  If  its  existenct^  tie  conceded,  then  its  application  is  quite 
easy,  as  1  will  now  endeavor  to  show.  If  the  principle  I  have  announced, 
and  the  distinction  I  hare  endeavined  to  make,  were  form  alated,  this  instruc- 
tion would  express  the  idea  and  the  principle.  If  the  jury  believe,  from  tho 
evidence,  that  the  defendant  provoked  the  difficulty  or  began  tbequarrel  with 
the  purpose  of  taking  the  advantage  of  the  deceased,  and  of  taking  his  life  or 
of  doii^  him  some  great  bodily  harm,  then  there  is  no  self-defense  in  the 
esse,  however  imminent  the  peril  of  the  defendant  may  have  become  in  con- 
sequence of  an  attain  made  npcm  him  by  the  deceased;  and  if,  in  such  cir-^ 
eumstances,  the  jury  believe  that  the  defendant  killed  the  deceased,  then  he 
is  guilty  of  murder  in  the  first  degree.  State  v.  I£ayg»  23  Mo.  287;  State  v. 
Paakwoodt  26  Mo.  840.  But  although  the  jury  believe,  from  the  evidence, 
that  tbe  defendant  began  the  quarrel  or  provoked  the  difficulty  with  the  de- 
ceased, yet  if  they  also  believe  from  the  evidence  tibat  this  was  done  by  de- 
fendant without  any  felonious  purpose,  and  that  thereupon  the  deceased  at- 
tacked him  and  compelled  him,  in  order  to  save  bis  own  life,  to  take  tbat  of 
tbe  deceased,  still  the  law,  while  it  will  not  entirely  justify  tbe  homicide  on 
the  ground  of  self  defense,  will  hold  the  defendant  guilty  of  no  higher  grade 
of  crime  than  tbat  of  manslaughter  in  the  fourth  degree.  This  I  believe  ta 
be  H  correct  exposition  of  tbe  law  applicable  to  such  cases,  fuid  one  which. 
would  be  readily  understood  by  the  jury. 

But  though  I  hold  the  instructiun  in  the  case  at  bar  to  be  faulty  for  the 
reasons  already  given,  yet  it  does  not  follow  tliat  the  judgment  should  be  re- 
versed because  <^  the  error  the  instruction  contains.  These  are  my  reasons- 
for  this  view :  The  defendant  suffered  no  damage  from  tlie  error,  because  there 
was  no  evidence  of  self-defeose  in  tlie  case.  8elf-defenae  is  an  atllrmativer 
positive,  intentional  act.  Here,  according  to  the  defendant's  own  storyr 
bis  act  of  firing  bis  pistol  was  wholly  unintentional, — a  mere  accident.  Again^ 
at  tlie  time  the  defendant  drew  bis  weapon  and  fired,  his  danger  was  not  ini' 
minent.  His  adversary  had  drawn  no  weapon,  and  no  weapon  was  drawn  by 
him.  The  right  of  the  defendant  to  defend  himself  did  not  arise  until  be  bad 
done  everything  in  his  power  to  avoid  the  necessity  of  shooting  his  adversary  .■ 
If  he  could  safely  have  avoided  using  tiia  weapon,  be  was  not  justified  in  us- 
ing it.  State  V.  Johnson,  76  Mo.  121.  The  duty  of  tbe  defendant  was  to  re- 
treat, or  at  least  avoid  proceeding  to  the  last  resort, — to  the  exercise  of  the 
extreme  riglit  of  self-defense, — so  long  as  was  consistent  with  his  own  safety. 
There  was  no  such  fierceness  of  assault  in  this  case  as  sometimes  forbids  re- 
treat and  justifies  instantaneous  action.  1  Whart.  Grim.  Law,  §  4tt6a/  I 
Bisli.  Grim.  Law,  S  372.  Moreover,  that  tliere  was  no  self-defense  iu  this 
case  is  shown  by  the  defendant's  own  conduct.  He  continued  to  shoot  at  his 
flwing  adversary,  even  after  he  had  fallen  to  the  floor.  The  physical  facts  in 
the  present  instance  contradict  the  theory  of  self-defense,  and  are  utterly  in- 
consistent therewilh.  When  this  is  the  case,  courts  are  not  required  to  ignore 
such  piiyslcal  facts,  and  give  instructions  not  in  harmony  with  them.  State 
V.  Anderson^  89  Mo.  loc  cit.  332.  This  principle  is  exemplified  in  Wilson's 
Case,  88  Mo.  18,  where  self-defense  was  also  the  plea  and  unsuccessfully  in- 
terposed. 

4.  Uelative  to  the  instruction  in  regard  to  shooting  at  Mooney,  and  killing 
Stiinton,  an  innocent  by-stander,  it  only  asserts  the  familiar  principle  tbat  if 
A.  shoots  at  B.,  and,  missing  him,  kills  G.,  this  is  murder,  because  the  law- 
transfers  the  felonious  intent  from  B.  to  the  innocent  party  who  is  slain. 
aUiU  v.  Payton,  90  Mo.  220,  2  S.  "W".  Rep.  394;  StaU  v.  Jump,  90  Mo.  171, 
2  W.  Itep.  279;  State  v.  Montgomery,  91  Mo.  52.  3  S.  W.  Uep.  379.  Tbe 
defendant  has  not  been  represented  1^  counsel  in  this  court,  but,  in  (diedi- 
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•60 ce  to  statatory  doty,  the  record  has  been  examined,  and  the  result  is  that 
•the  judgment  afaould  be  affirmed. 

Brags  and  Black*  JJ.,  concur. 

KoBTON,  C.  J.,  {(wtcurrtnff.)  While  I  concur  in  affirming  the  judgment 
in  this  case,  I  do  not  concur,  but  dissents  from  so  much  of  the  opinion  aa  holds 
the  following  instruction  to  be  erroneous,  viz. :  "If  the  jury  find  from  the  ev- 
idence that  defendant  and  Thomas  Mooney  had  an  alteit»tioQ  which  resulted 
in  the  death  of  Miles  Stanton,  and  that  defendant  commenced  the  difficult 
or  brought  it  on  by  any  willful  act  of  his  committed  at  the  time,  or  that  he 
voluntarily  and  of  his  own  free  wiU  and  laclination  entered  into  the  difficulty, 
then  there  is  no  self-defense  in  the  case,  and  the  jury  should  not  acquit  on 
that  ground.  And  in  such  case  it  makes  no  dtfTerence  how  imminent  the 
peril  may  have  been  In  which  the  deftodant  may  have  been  placed  during  the 
difficulty."  This  instruction  has  been  accepted  by  the  bench  as  a  correct  ex- 
position of  the  law  in  this  state  for  nearly  a  half  century,  and  has  received 
ihe  sanction  of  this  court  in  the  following  cases:  State  v.  Undertoood,  57 
Mo.  50;  State  v.  Starr,  38  Mo.  270:  8taU  v  Linney.  52  Mo.  40;  State  v. 
Shouttz,  25  Mo.  153;  StaU  v.  Christian,  66  Mo.  138-145;  State  v.  Budson,  59 
Mo.  135-188;  StaU  v.  Vansant,  80  Mo.  69,  70;  StaU  v.  Jones,  78  Mo.  278; 
State  v.  Brown,  64  Mo.  368;  State  v.  Peak,  85  Mo.  190;  StaU  v.  Itose,  92 
Mo.  201,  207,  4  S.  W.  Bep.  733.  The  opinion  In  condemning  the  instruction 
^bove  quoted  in  effect  overruled  the  principle  enunciated  in  the  cases  cited. 
These  cases  establish  the  proposition  that  if  A.  voluntarily  provokes  by  any 
willful  act  of  his  a  difficulty  with  B.,  and  voluntarily  enters  into  the  difficulty 
with  a  purpose  to  gratify  his  malice  by  killing  him,  and  does  kill  him,  his 
•crime  would  be  munler,  and  nothing  less.  If,  on  the  other  hand,  A.  com- 
mence a  difficulty  with  B.,  or  brings  it  on  by  any  willful  act  of  his.  and  en- 
^rs  into  it  of  his  own  free  will  and  accord,  with  no  purpose  of  taking  B.'s 
life,  still  if  in  the  difficulty  thus  provoked  brought  on  and  entered  into  he  kills 
B.,  while  he  may  not  be  guilty  of  murder,  he  is  guilty  of  manslaughter  in 
:some  degree  to  which  the  evidence  in  the  case  may  apply.  But  in  either  case, 
whether  the  difficulty  is  sought,  provoked,  and  voluntarily  entered  into  by  A. 
with  a  felonious  and  malicious  purpose  to  kill,  or  without  such  felonious  pur- 
j>ose,  there  is  no  self-defense  in  the  case,  and  he  cannot  be  acquitted  on  that 
ground.  The  principle  announced  in  the  instruction,  and  so  repeatedly  ap- 
proved by  this  court  in  the  cases  herein  cited,  is  an  emphatic  declaration  to 
■every  citizen  of  the  state  that  if  he  violate  the  law  in  provoking  a  breach  of 
the  peace  by  seeking  and  bringing  on  a  difficulty,  and  voluntarily  entering 
into  the  same  he  takes  the  life  of  his  adversary  in  the  difficulty  thus  provoked 
And  entered  into,  he  will  not  be  heard  to  justify  or  excuse  himself  on  the 
ground  of  self-defense,  and  he  must  either  suffer  the  penalty  of  murder,  if  it 
Appear  that  he  brought  on  the  difficulty  for  the  purpose  of  killing  his  adver- 
sary and  provoked  an  attack  as  a  cover  for  such  purpose,  or,  if  he  brought  on 
the  difficulty  without  any  such  felonious  or  malicious  purpose,  that  he  must, 
if  he  kill  bis  adversary,  suffer  the  penalty  of  some  grade  of  manslaughter 
which  the  evidence  may  show  it  to  be.  In  other  words,  the  principle  an- 
nounced in  the  instruction  is  a  command  to  every  citizen  to  keep  the  peace, 
and  also  warns  him  who  breaks  it,  by  provoking  and  entering  into  a  difficulty 
with  another  and  killing  him,  that  he  cannot  escape  punishment  on  the  ground 
■of  self-defense  for  some  grade  of  homicide  either  for  murder  or  manslaughter 
in  some  of  the  degrees  which  the  evidence  and  circumstances  attending  the 
killing  may  show  it  to  be.  The  doctrine  of  the  instruction,  and  of  tlie  cases 
above  referred  to,  la  sound  and  conservative  in  principle,  promotive  of  good 
order,  and  conducive  to  the  preservation  of  the  peace.  It  affords  protection 
to  the  law'abiding,  and  threatens  certain  punishment  to  tiie  law-bruaker,  and 
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I«n  nnwillingtowelt  ilmken  tnltaint^ri^  me  jotortittleiorao  modified 
as  either  to  afford  an  avenue  of  escape  to  the  lawless,  or  so  as  to  withdraw 
ftora  the  peaoefnl  law-ahiding  cltfseii  any  of  the  |»otectlon  which  it  affords 
hiin  In  the  quiet  walks  and  pursuits  ttf  Ufe.  <MDie»  as  shown  by  the  reoorda 
of  this  court  and  otherwise,  is  so  enonnoudy  on  Uie  looreaae  as  to  demand  a 
strict  adbennce  to  every  principle  of  law  estaUished  to  punish  it.  and  I  am 
unwilling  to  give  my  sanetiim  to  a  departure  from  the  prliusiple  announced 
in  the  instrootion.  and  which  has  so  often  receiTed  the  sanction  of  this  court. 
The  opinion,  if  I  nnderstsnd  it  correctly,  asserts  that  where  a  person  wiUCuUy 
brings  on  a  difficulty,  and  enters  into  it  of  hia  own  acooid,  and  kill  his  adrer- 
asiy.  that  he  cannot  justify  the  act  at  all.  This  being  so.  I  am  at  a  loss  to 
see  how  the  insbnotion  in  question,  which  decbres  that.  wh«i  a  person  killa 
another  under  the  circumstances  above  stated,  there  is  no  ftdt-defense  in  the 
ease,  and  he  cannot  justify  the  killing  on  that  ipound.  can  be  condemned.  If 
tlie  killer,  under  such  drcunistsnces,  cannot  justify  the  act  on  any  ground, 
how  is  it  possible  that  an  Instruction  can  be  erroneous  mhkih  dedarea  that  he 
cannot  jnsttty  on  a  particular  ground,  viz..  self-defense. 

Judge  Uax  oomeua  with  me  In  the  views  alwve  expressed 


State  e.  Basibo. 

(Supreme  Court  of  Missouri.   Hay  31, 1888.) 

1.  Hoin<ni»a — iKDicmBitr— Assadlt  with  Imrnm  to  Kill. 

An  iudictiDent  charging  fbat  four  perBona  named,  with  malloe  aforethought,  Bhot 
at  nine  other  persons  named,  with  Intent  to  kill,  is  not  Invalid,  on  the  ground  that 
It  charges  nine  diffarent  offenses  In  one  count. 
S.  Bun— ETI9IN0K. 

Under  an  indictment  charging  four  persons  with  making  an  assault  upon  nine 
other  persons,  one  ot  the  deienoants  msf  be  oonvicted  although  the  others  are  ac- 
quitted, and  altbotigh  the  proof  shows  that  the  assault  was  made  on  only  one  of  the 
nine. 

8.  CanfiXAi.  Tkial— Exosptions. 

It  Is  not  soDlcietit  to  exoept  to  the  giving  sndrefaring  of  Instniotfons  for  the  flrst 
time  in  a  motion  for  a  new  trial 

£rror  to  circuit  court.  Rielps  county;  C.  0.  Blahd,  Judge. 

W.  C  if  sUy.  for  plaintiff  in  ernnr.  The  Attorwy  €fm9ral,  for  the  State. 

Black,  J.  1.  Tbe  indictment  is  in  one  count.  The  substance  of  the  charge 
ia  that  Chalmer,  Elmer.  Alvin,  and  Addie  Ilambo,  of  their  malice  afore< 
thought,  with  guns  and  pistols,  and  with  intent  to  kill,  shot  at  J.  W.  Clark 
and  eight  otiier  fiersons,  who  are  named.  The  evidence  for  the  state  shows 
that  John  P.  Marlow  resided  in  a  house  which  he  had  procured  of  Alvin 
lUimbo.  This  house  and  a  wagon  shop,  which  was  used  by  Rambo,  were  in 
the  same  incloeure,  and  not  more  than  30  or  40  feet  apart.  Marlow  had  pro- 
cured the  use  of  the  house  until  such  time  as  he  could  erect  a  log-house  on 
his  own  land,  about  a  half  mile  distant.  On  the  day  of  the  ditBculty,  the 
persons  named  in  the  indictment  as  having  been  shot  at,  and  others,  some  20 
in  all,  including  Walter  Clark,  were  assisting  Mnrlow  in  house^raising.  Clark 
and  the  Bambos  were  not  on  friendly  terms,  the  former  having  been  warned  to 
keep  off  the  premises  of  Alvin  Bumbo.  Marlow  invited  the  men  assisting 
him  to  his  house  for  their  dinner,  and,  as  they  were  approaching  the  house, 
Alvin  Bambo  stepped  up  to  the  opening  in  the  incloeure  with  hammer  in 
hand,  and  at  the  same  time  Chalmer  Bambo  placed  a  gun  over  the  fence  and 
shot  towards  tlie  crowd,  but  Reed  hit  the  gun  so  that  the  shot  went  upwards. 
At  the  same  time,  Clark  retaliated  by  shooting  at  Chalmer  Bambo  with  a  pistol. 
£lmer  Bambo  had  a  gun  which  he  endeavored  to  use,  and  Addie  Bambo  as- 
sisted, by  reloading  (Palmer's  gun.  which  Chalmer  fired  the  second  time.  There 
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Is  some  evidMice  tlwt  the  affray  began  between  AlTln  Rambo  and  BIgden, 
«ach  claiming  that  the  other  made  the  first  assault;  bnt  the  w^bt  of  the 
evidence  Is  that  the  Kambos  had  detwmined  to  xesist  the  entrance  of  the  in- 
ch»ure  by  Cbuk,  and  that  Chalmer  Bambo  made  the  flnt  aaaaalt  by  shooting. 
The  defnidants  wote  all  acquitted,  except  Chalmer  Bunbo,  vlio  was  con- 
victed,  and  sentenced  to  two  years'  imprisoumoit.  Objectlim  was  made  to 
the  indictment  by  motion  to  quash,  and  in  arrest,  on  the  ground  that  it  charges 
nine  difierent  offenses  in  one  count.  The  law  is  now  well  settled  that  a  man 
may  be  indicted  for  an  assault  and  battery  upon  two  or  more  persons  in  one 
count.  1  Russ.  Crimes,  (9th  Ed.)  1030;  Wbart.  Grim.  Fl.  (8tb  Ed.)  §  469; 
1  Bish.  Crim.  Proc.  (Sd  £d.)  8  437.  Where  two  or  more  persons  are  charged 
with  having  committed  one  offense  jointly,  they  should  be  joiaed  in  tlio  same 
indictment,  (section  1811,  Bev.  St.  1879;)  and  they  may  all  be  charged  as 
principals  in  one  count.  Statt  v.  Pof/Um.  90  Mo.  223,  2  8.  W.  Rep.  394.  It 
follows  that  two  or  more  persons  may  be  charged  in  tAie  same  indictment 
and  In  the  same  count  for  an  nssanlt  and  battery  upon  two  or  more  persons. 
It  was  so  held  in  Foioler  t.  State,  3  Heisk.  154.  In  Ben  t.  State,  22  Ala. 
11,  it  was  held  ttiat  Hn  indictment  for  administering  poison  to  three  persons 
witli  intent  to  l^ill  was  not  bad  for  duplicity;  and  in  Com.  v.  McLaugfdin, 
12  Gush.  615,  where  the  defendant  was  indicted  in  two  counts, — one  for  a 
felonious  assault  upon  two  persons  by  shooting  at  them  with  intent  tu  kill 
butli,  and  the  other  fur  a  common  assault, — it  was  held  that  defendant  could 
be  found  guilty  of  an  intent  to  murder  both  persons,  aud,  further,  that  if  he 
intended  to  kill  one,  but  regardless  as  to  which,  he  might  be  convicted  on  a 
charge  of  assaulting  both.  The  indictment  in  this  case  does  not  undertake 
to  set  out  different  and  distinct  acts  on  the  part  of  the  defendant,  but  one 
^t  in  which  they  all  pai-ticipated.  It  is  neither  a  legal  nor  a  physical  im- 
possibility for  the  four  defendants  to  shoot  at  nine  persons  with  intent  ta 
kill  all  of  them.   The  indictment  is  therefore  good. 

2.  There  can  be  no  doubt  but  on  this  indictment  one  defendant  may  be  con- 
victed, though  the  others  are  acquitted;  but  whether  one  or  all  may  be  con  victed 
of  an  assault  with  intent  to  kill  one  of  the  named  nine  persons  pi'esents  a 
different  question.  In  3  Greenl.  Ev.  §  22,  it  Is  said:  "As  it  is  required,  in 
indictments,  that  the  names  of  the  pei-sons  injured,  and  of  all  otiiers  whose 
existence  is  legally  essential  to  the  charge,  be  set  forth,  if  known,  it  is,  of 
course,  material  that  they  be  precisely  proved  as  laid."  In  State  v.  McClin- 
tock,^  Iowa,  206,  where  several  persons  were  indicted  for  an  assault  and  bat- 
tery upon  two  persons,  it  was  held  that  they  could  not  be  convicted  unless 
the  jury  found  that  the  assault  and  battery  was  committed  open  both  per- 
sons. But  in  the  case  of  Com.  v.  O^Brien,  107  Mass.  2U8,  on  an  indictment 
for  an  assault  and  battery  upon  two  persons,  it  was  held  that  a  conviction 
was  supported  by  proof  of  an  assault  upon  either.  A  variance  between  the 
indictment  and  proof,  as  to  tlie  name  or  names  of  the  persons  assaulted, 
would  have  been  no  ground  for  acquittal,  unless  the  trial  court  found  the 
variance  to  be  materi^  and  prejudicial  to  the  defense.  Section  1820,  Iter.  St. 
1879;  States.  Smith,  80  Mo.  516;  State  v.  Sharp, H  Mo.  218.  Perhaps  that 
statute  does  not  in  terms  apply  to  this  case,  but  that  and  the  subsequent 
section  show  that,  in  general,  the  variance  ought  to  be  prejudicial  to  the  de- 
fense, to  operate  as  an  acquittal.  Now,  here  an  assault  with  intent  to  kill 
one  or  more  of  the  named  persons  would  be  a  crime,  truly  and  accurately 
stated  in  the  indictment;  and  the  fact  that  the  proof  may  not  show  that  the 
appellant  was  guilty  of  all  with  which  he  is  charged  is  no  ground  for  acquit- 
tal, it  appearing  that  he  was  guilty  of  a  crime  stateil  in  the  indictment.  We 
think  this  conviction  would  be  good,  as  a  plea  of  former  conviction,  to  a  sub- 
sequent indictment  for  an  assault  upon  either  one  of  the  nameil  persona. 
Conceding,  therefore,  that  defendant  only  intended  to  siioot  Clark,  still  the 
conviction  is  supported  by  the  evidence.   We  may  add  that,  under  oar  8tat< 
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ute,  one  lndlct«l  for  a  felonloni  assault  miiy  be  convicted  of  a  common  as- 

SHUlt. 

3.  It  does  not  appear  that  any  excef^ions  were  taken  to  the  giving  and  re- 
fusing to  give  instructions  at  the  time  the  court  ruled  upon  them.  It  is  not 
-sufficient  to  except  to  instructions,  for  the  first  time,  in  the  motion  for  new 
trial.  StaU  v.  Heed.  89  Mo.  168.  1  S.  W.  Kep.  225.  The  objections  made 
to  the  instructions  will  not  therefore  be  considered  in  detail ;  we  may  say  they 
■f^pear  to  be  fair,  and  cover  the  entire  case,  on  both  sides.  The  judgment  la 
tbnefore  affimwd. 

All  ooncur. 


IscHBB  t).  St.  Louis  Bridge  Co.  et  oZ. 

{Supreme  Court  of  Mlaeouri.  May  ISSS.) 

Harsr  am  Ssktutc-^Nboliobvcb— Vibiaxcb. 

Id  an  action  by  an  employe  against  a  railroad  oompany  for  personal  injuries  al- 
lied to  have  been'received  by  reason  of  tbe  incompetenoy,  recKlessness.  and  brutal 
conduct  of  tbe  defendant's  foreman,  of  wbich  defendant  had,  or  migbt  bave  had, 
knowledge,  proof  that  the  foreman  cursed  tbe  plaintUT,  and  oompelled  bim  to  take 
the  position  in  which  be  was  hurt,  and  that,  la  QQloadine  iron  pipes  from  a  car,  tbe 
accident  by  which  plaintiff  was  Injured  was  occaoiODed  by  a  defect  la  the  Iron  bar 
placed  under  the  pipe,  and  tbe  failure  to  place  pieces  of  wood  under  tbe  pipes  to 
prevent  them  from  slipping,  varies  from  the  petition,  and  wiU  not  sustain  a  judg^ 
ment  for  plaintiff. 

Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thatbr,  Judge. 

Aclioa  by  Edward  Ischer  against  St.  Louis  Bridge  Company  and  Tunnel 
Bailroad  Company. 

5.  M.  Sreckenridge  and  Jf.  F.  WatUt  for  appellant.  A.  R.  Taylor^  for 
lespondent. 


KoBTON,  C.  J.  This  is  an  action  for  daranges  for  personal  injuries.  In 
wbich  plaizitiff  recovered  judgment  for  i^.OOO,  from  which  defendants  have 
appealed.  The  cause  of  action  alleged  in  the  petition  is  as  follows:  That 
plaintiff  was  in  the  employment  of  UeCendant  unlonding  iron  pipes  from  cer* 
tain  cars  at  tbe  city  of  St.  Louis,  near  the  Union  depot;  that  while  so  engaged 
one  of  tbe  iron  pipes  rolled  against  him,  and  cauglit  one  of  bis  legs,  crushing 
tbe  bones  so  ttiat  11  had  to  be  amputated.  It  is  alleged  "that  s^  iron  pipe 
was  caused  to  roll  upon  and  against  and  crush  plaintiff's  leg,  as  aforesaid, 
through  the  negligence  and  carelessness  of  defendant's  agent,  one  Christian, 
Scbouv,  defendant's  foreman  in  directing  and  controlling  the  unloiiding  of 
said  iron  pipes.  That  said  foreman,  at  the  time  of  said  injury,  was  driving 
the  plaintiff  and  his  co-employes  with  such  curaes  and  threats  that  the  said 
work  could  not  be  done  with  due  safety  to  said  employes;,  which  said  action 
of  said  foreman  contributed  directly  to  cause  said  iujury.  Tliat  said  Schouv 
compelled  plaintiff  to  take  a  place  of  great  and  unnecessary  danger  by  threats 
and  cursing  him;  and  then,  by  bis  recklessness  and  negligence  in  hurrying 
plaintiff  and  bis  co-employes  in  said  work,  caused  said  iron  pipe  to  roll  upon 
and  injure  plaintiff  as  aforesaid.  That  said  Christian  Schouv  was  unfit  and 
iuoMnpetent  to  discharge  tbe  duties  of  such  foreman  by  reason  of  his  reckless 
and  brutal  habit  and  disposition,  of  which  defendant  had  knowledge  at  the 
time  he  was  employed,  or  could  by  tbe  exercise  of  ordinary  care  bave  known 
it."  The  answer  was  a  general  denial.  Theactlonof  the  trial  court  in  refus- 
ing to  sustain  ademurrer  to  the  evidence,  and  in  giving  and  refusing  instruc- 
tions, is  assigned  for  error.  But  two  witnesses  (the  plaintiff  being  one  of 
them)  were  examined  as  to  what  took  place  when  plaintiff  was  injured,  and 
their  evidence  tended  to  show  tbe  following  state  of  facts:  Tliat  in  April, 
1880,  plaintiff  was  in  the  empluy  of  defendants  in  unloading  iron  pipes  from 
box  car.    These  pipes  were  from  12  to  14  feet  long,  about  1  foot  in^dlameier. 
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weighing  1,800  or  2,000  pounds,  and  were  placed  In  both  ends  of  the  cars, — 
two  tiers  in  each  end;  one  tier  on  the  other.  That  plaintiff  had  been  in  de-' 
fendant's  employ  about  eight  dajs,  and  was  one  of  a  gang  of  six  or  seven 
men,  of  which  Christian  Schouv  was  foreman.  That  at  the  time  of  the  aod* 
dent  plaintiff  and  others  of  the  men  were  shoving  one  of  said  pipes  out  of  the 
car  door;  that  the  pipes  had  all  been  removed  out  of  one  end  of  the  ear,  and 
the  upper  row  in  the  other  end  had  also  been  removed,  leaving  the  bottom 
row  of  pipes.  In  order  to  get  the  pipe  out  of  the  car,  one  ol  the  workmen 
had  Inserted  a  wooden  bar  in  one  end  of  the  pipe,  just  high  enough  to  permit 
another  worlnnan  to  place  a  small  iron  bar  under  it,  on  which,  acting  as  a. 
pivot,  the  pipe  was  tamed,  in  order  to  launch  it  oat  of  the  side  docu:  of  the 
oar.  The  custom  had  been  to  "chock"  the  pipes  on  the  floor  of  the  car  with 
small  blo^  of  wood  provided  for  that  purpose,  to  prevent  them  from  tolling- 
when  one  of  the  pipes  was  removed.  The  evidence  showed  that  this  was 
usually  done  by  Schoav,  and  when  not  done  him  watf  done  some  of  tbfr 
men;  but  that  at  the  time  the  accident  la  which  plaintiff  was  hurt  this 
was  not  done. 

It  is  further  shown  that  plaintiff  at  first  assisted  the  workmen  at  the  end 
of  the  pipe  near  tiie  car  door;  but  of  his  own  accord,  and  without  directions 
from  the  foreman,  went  to  the  rear  end  of  the  pipe,  when  Schouv,  the  fore- 
man, called  to  him,  and  said:  "God  damn  you,  you  come  hrae,  and  stay  where 
I  put  you,  ai^  don't  you  go  away  from  here  either."  Plaintiff  returned  as- 
directed,  but  left  his  place  again,  and  was  a^n  ordered  back,  and  remained 
there  till  the  Iron  ter  gave  way,  and  he  was  injured.  During  this  time 
Schouv  was  swearing,  and  saying,  "Ctod  damn  you,  hurry  up  there;  I  don't 
want  to  he  all  di^  unloading  this  car. "  When  Schouv  was  cursing,  the  men 
seemed  to  be  bewildered,  or,  in  ttie  language  ot  plaintiff,  **he  used  his  authority 
in  such  a  way  as  to  bewilder  the  men  in  the  wo^"  '*Schouv,  the  foreman, 
was  in  the  habit  of  frequently  swearing  at  the  men,  and  would  mah  the  gang- 
with  their  work,  and  rushed  it  himself"  whm  assisting  In  unloading  the 
pipes.  The  evidence  shows  tlMt,  after  plaintiff  returned  the  second  time  to 
the  forward  end  ci  the  pipe,  he  attempted  to  gnide  it  so  that  it  might  be 
launched  out  of  the  car  door;  and,  while  thus  engaged,  the  bar,  which  had  be- 
come bent  from  frequent  use,  and  on  which  the  pipe  was  supported,  slipped, 
and  the  pipe  rolled  against  another  pipe,  catching  plaintiff's  leg  between  the 
two  pipes,  and  inflicting  the  injury  for  which  he  sues. 

It  is  Insisted  by  counsel  that,  by  the  avermpnts  of  the  petition,  Schouv  was 
only  a  fellow-servant  of  plaintiff,  and  tliat  as  there  was  no  evidence  tending 
to  show  that  defendants  either  had  knowledge  of  his  Incompetency,  or  might 
have  known  it  by  the  exercise  of  ordinary  care,  therefore  his  demurrer  to- 
the  evidence  ought  to  have  been  sustained.  In  the  case  of  Jfoore  v.  RaU^ 
way  Co.,  85  Mo.  588.  It  is  held  that  a  foreman  who  is  instrusted  with  power 
to  supervise,  tend,  and  control  workmen  under  his  charge  is  not  a  fellow- 
servant  of  such  workmen,  but  a  vice-principal.  This  case  was  followed  in 
the  subsequent  cases  of  McDermott  v.  Railroad  Co.,  87  Mo.  298;  Stephens 
V.  Bailroad  Co.,  86  Mo.  228;  DowUng  v.  Allen,  88  Mo.  293,  and  Hoks  v. 
Sailtoay  Co.,  Id.  860.  The  plaintiff,  to  have  brought  his  case  strictly  within 
the  rule  laid  down  in  Moore  v.  Railway  Co.,  supra,  should  have  alleged  that 
Schoav,  as  foreman,  had  sole  chaise  and  control  of  the  men  engi^ed  in  the 
work  of  unloading  cars.  It  would  seem  from  the  averments  in  the  petition 
that  the  pleader,  while  alleging  that  Schouv,  as  foreman,  had  control  of  the 
work,  treated  him  as  a  fellow-servant,  in  averring  that  he  was  unfit  and  in- 
competent to  discharge  the  duties  of  foreman  by  reason  of  his  reckless  and 
brutal  habit,  of  which  defendants  had  knowledge  at  the  time  he  was  em- 
ployed, or  might  have  had  it  by  the  exercise  of  ordinary  care.  But  inaamncb 
as  on  the  trial  evidence  was  offered  and  received  without  objection  showing 
that  the  said  Schouv  did  have  the  entire  control  of  the  gang  of^u.  mpaas 
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from  tbe  above  objection  to  the  consideration  of  the  question  as  to  whether 
there  was  such  ftUlure  ot  erldenoe  to  establish  the  averments  of  the  petition 
as  would  have  justified  the  court  in  taking  tbe  cause  from  the  jury.  The  gist 
of  action,  as  stnted  in  the  petition,  Is  that  Schouv,  the  foreman,  was  incom- 
petent; and  that  by  reason  of  his  recklessness  and  carelessness,  his  brutal 
habit  and  disposition,  plaintiff  was  compelled  to  take  a  position  of  unneces- 
sary danger;  and  that  the  injury  received  by  plaintiff  was  the  direct  result  of 
Schouv's  cursing,  threatening,  and  driving  the  men  under  him  so  that  they 
could  not  do  the  work  with  due  safety.  While  it  will  be  seen,  from  tbe  state* 
ment  of  the  evidence  herein  made,  that  it  shows  that  Schouv  was  a  profane 
man,  and  prefaced  bis  orders  to  the  men  with  an  oath,  and  hurried  them  up 
with  the  work  in  hand,  there  seems  to  be  a  lack  of  evidence  showing  that  he 
accompanied  his  orders  with  any  threat  either  to  punish  or  discharge  the  men, 
or  that  he  compelled  plaintltF  to  take  a  place  of  great  and  unnecessary  danger. 
The  evidence  does  show  that  plaintiff  was  ordered  to  take  a  position  at  tbe 
end  of  the  pipe  nearest  the  door  from  which  the  pipe  was  to  be  launched;  but 
there  is  no  evidence  to  show  that  this  was  an  Improper  place  for  him  to  be, 
or  any  more  hazardous  than  any  other  place  necessary  to  be  occupied.  The 
cause  of  the  accident,  as  shown  by  the  evidence  of  plaintiff  and  witness  Harty, 
was  the  giving  away  of  the  bar  on  which  the  end  of  the  pipe  rested.  In  his  evi- 
dence plalntilf  says:  **I  was  guiding  the  pipe,  and  this  bar  gaveaway.  When 
it  gave  way,  tbe  pipe  came  over  on  to  me.  *  *  *  The  lever  that  we  were 
using  was  made  of  iron,  which  we  had  been  using  all  tbe  time  for  a  purchase 
by  putting  it  underneath,  aod  that  slipped  and  fell,  and  as  it  slipped  it  made 
the  pipe  roll."  Harty,  the  other  witness,  testified  that,  when  the  crow-bar 
was  put  under  the  pipe,  the  other  end  of  the  pipe  was  on  the  floor  of  the  car, 
and  the  men  at  the  other  end  lifted  it  over  so  as  to  rest  that  end  of  It  on  the 
end  of  this  pipe,  and  give  the  forward  end  a  movement  towards  tbe  door.  It 
would  naturally  slant  there;  aod  Escher  was  to  hold  it  stiff  at  tbe  head,  to 
keep  it  from  rolling  away  from  tbe  door.  Tbat  was  tbe  object,  and  the  way 
they  tried  to  do  it;  and  in  doing  that  this  bar  slipped,  and  Ischer  was  then  to 
keep  it  from  rolling  over,  and  was  holding  it  stiff,  so  it  would  not  roll  over 
out  of  the  door.  The  rear  end  of  the  pipe  at  the  end  of  the  car,  which  was  on 
tbe  floor,  they  lifted  up  to  get  this  end  raised  on  the  bar,  and  in  doing  it  they 
gave  it  a  turn  that  threw  tbe  head  of  the  pipe  towards  the  door,  and,  when 
the^  shoved  it  around,  the  bar  slipped,  and  it  fell.  That  is  what  caused  the 
accident.  The  whole  evidence  seems  to  point  to  the  fact  that  the  injury  was 
the  result  of  a  defective  bar,  and  a  failure  to  "chock"  the  pipes  to  prevent 
them  rolling.  The  (mae  made  by  the  evidence  is  not  that  made  by  tbe  peti- 
tion. 

The  judgment,  for  tbe  reasons  given,  will  be  reversed,  and  cause r^ooanded. 
BO  that  plaintiff  may  amend  his  petition  in  conformity  to  tbe  vleira  expressed 

herein. 

All  concur;  Shebwood«  J.,  concurring  only  in  the  result. 


In  re  Wilson. 

(Supreme  Court  of  MIssout^   May  21, 188S.) 

OUUDLUr  ASD  WaX1>— <7OITTB0L  OF  Fuin>a— DiaORBTIOM  or  TBI  COCBT. 

Where  the  fuoA*  ot  a  minor  ore  in  the  bands  of  a  curator  Id  this  state.  It  Is  not 
error  In  tiieprolnte  oourt,  in  the  exercise  of  disoretion  vested  in  it  by  Rev.  St  Uo.  IS 
S697,  3886,  wOB,  pTOvidiiiff,  in  substance,  that  where  a  piardian  and  WEurd  are  noa- 
zesidenta,  and  the  ward  has  property  here,  that  the  probate  oourt  may,  on  proper 
proof,  order  the  property  dehvered  to  the  non-resident  'guardian,  to  refuse  to  make 
■och  an  order,  where  it  appears  that  tbe  non-resident  piardian  was  appointad  at 
the  iustanoe  of  tbe  ward's  father,  who,  as  former  ^uaraian,  had  misappnsiirlated 
the  fuiida,  and  who  was  imlHng  to  get  omtrol  of  tMm  again. 

.^peel  from  St  Louis  cdrouit  court;  Dahixl  Dillom,  Judge. 
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J,  L.  Somahy,  tor  appellant.  PhUlipt    Stewart,  for  respoDdent. 

Norton.  G.  J.  On  the  3d  of  March.  1885,  W.  B.  Gbilders,  the  guardian  in 
Kew  Mexico  of  Fannie  V.  Wilson,  a  minor  then  residing  there,  made  applica- 
tion to  theprobatecourtof  theoity  of  8t.  Louis,  Mo.,  to  require  John  Wickam, 
thecurator  of  said  Fannie  V.  Wilson  in  Missouri,  where  she  had  foimerly  re* 
sided,  to  deliver  and  turn  over  to  said  Cbilders,  as  such  guardian,  the  proper^ 
of  said  Ward.  The  probate  court  overruled  the  application,  and  Childers  ap- 
pealed to  the  circuit  court  of  the  city  of  St.  Louis,  where,  upon  a  trial  had,  the 
court  gave  judgment  for  the  petitioner,  Childers,  grunting  the  application  for 
removal  of  the  fund.  From  this  judgment  said  Wickamhas  appealed,  and  in- 
sists that  the  facts  of  the  case  show  that,  in  granting  said  application,  the 
court  exercised  its  discretion  unsoundly.  On  the  trial  the  applicant  offered 
in  evidence  a  copy  of  the  reconl  of  his  appointment  as  guardian  of  Fannie  Y. 
Wilson,  made  at  the  instance  of  W.  K.  P.  Wilson,  the  father  of  said  minor, 
by  the  probate  oourt  of  Bernalillo  county,  New  Mexico;  also  of  his  bond  as 
guardian.  Evidence,  by  deposition,  was  also  offered  tending  to  show  that 
the  money  belonging  to  the  ward  could  be  invested  in  New  Mexico  so  as  to 
yield  a  larger  income  than  It  brought  in  Missouri ;  some  of  the  witnesses  tes- 
tifying that  it  could  be  made  to  realize  18  per  cent.,  which  portion  of  the  evi- 
dence was  objected  to  on  the  ground  that  the  highest  rate  of  interest  allowed 
by  the  statute  of  New  Mexico  was  12  per  cent.  The  applicant  also  intro- 
duced evidence  to  show  that  he  was  of  good  character,  and  a  proper  person 
to  be  guardian  of  a  minor.  Wicknm,  the  appellant  here,  offerc^l  in  evidence 
the  records  of  the  probate  court  of  the  city  of  St.  Louis,  showing  that,  in  1874, 
W.  K.  P.  Wilson,  the  father  of  Fannie  V.  Wilson,  was  appointed  her  curator, 
and  qualified  as  such;  also  the  order  of  said  court  dated  September  29.  1877, 
requiring  further  security  of  the  curator;  also  the  order  of  said  court  dated 
October  27,  1877,  issuing  attachment  for  said  curator;  also  the  order  of  said 
court  revoking  the  said  curator's  letters,  and  the  record  of  said  court  of 
March  26, 1878,  appointing  John  Wickam  curator  of  said  Fannie  V.  WiUon. 
Said  Wickam  also  offered  in  evidence  the  pleadings,  judgment,  and  assign- 
ment of  judgment  of  the  St.  Louis  circuit  court,  from  which  it  appeared  tliat 
said  Wickam,  as  curator,  sued  his  predecessor  In  said  trust,  said  W.  K.  P. 
Wilson,  and  the  sureties  on  his  bond  as  curator,  and  recovered  judgment  for 
l^e  amount  which  said  Wilson  had  received  as  curator.  The  affidavit  of  Mrs. 
V.  F.  C.  Zane,  the  maternal  grandmother  of  the  minor,  was  put  in  evidence, 
from  which  it  appeared,  in  addition  to  the  facts  appearing  from  the  record, 
that  the  sureties  of  said  Wilson  paid  said  John  Wickam  the  amount  for  which 
he  had  recovered  judgment  against  them,  and  that  said  Wilson  had  never  re- 
paid any  part  of  the  money  so  paid  by  the  sureties  on  his  account.  The  affi- 
ant further  stated  that  she  believed  said  Childers  was  appointed  guardian 
of  said  Fannie  at  the  special  instance  and  request  of  said  W.  K.  P.  Wilson, 
the  father  and  former  curator  of  said  minor,  and  that  said  Childers  is  and  will 
be  under  the  influence  and  control  of  said  Wilson,  who  is  desirous  of  having 
the  minor's  property  removed  to  New  Mexico  in  order  that  he  may  indirectly 
control  the  same,  with  the  same  result  as  when  he  controlled  it  as  curator, 
that  the  mother  of  said  minor  is  dead,  and  her  father  has  married  the  second 
time,  and  has  a  numerous  family  by  said  second  wife.  John  Wickam  also 
testified  that  he  had  obt^ned  the  money  In  bis  hands  from  the  Boretitse  on  the 
bond  of  said  Wilson.  The  former  curator  alsostated  the  lunounAof  funds  in  his 
hands,  and  the  amount  of  Income  realized  therefrom.  The  fact  is  also  stated 
in  the  abstract  that  since  the  trial  the  said  minor  Fannie  and  her  father  have  re- 
moved back  to  MfSBouri,  As  bearing  upon  the  question  involved  In  this  case, 
the  following  sections  of  the  Kevtaed  Statutes  are  referred  to:  Section  2597 
provides  that  "in  all  cases  where  any  guardian  and  his  ward  may  hath  be 
non-residents  of  this  state,  and  snch  ward  uu^  be  eoUtletl  to  property  of  any 
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deBcriptlon  in  this  state,  such  goardtan  m&f,  on  producing  proper  proofs, 
demand,  or  sue  for  and  remove,  any  audi  property,"  etc.  Section  2598  pro- 
vides that,  in  sucb  case,  on  the  production  of  the  proofs  indicated  in  the  stafc* 
ate,  the  probate  court  may  discharge  any  resident  guardian,  and  authorize  the 
delivery  of  any  property  of  the  ward,  upon  proper  receipts.  Notice  is  re- 
quired to  be  given  to  the  resident  guardian;  "and  the  court  may  reject  the 
applici^ion.  and  refuse  such  order,  whenever  it  is  satisfied  it  is  for  the  inter- 
est of  the  ward  that  such  removal  shall  not  take  place.*'  Section  2609  pro- 
vides that  if  it  appear  to  the  court  that  a  minor,  having  a  guardian  in  this 
state,  is  not  a  resident  of  this  state,  and  has  a  guardian  in  another  state  or 
territory,  "the  court  may  authorize  or  compel  the  guardian  or  curator  of  such 
minor  to  deliver  over  to  such  foreign  guardian  all  the  property, "  etc.  Previ- 
ous to  the  adoption  of  this  statute  a  foreign  guardian  could  resort  only  to  a 
court  of  chancery  to  have  the  funds  of  his  ward  transferred  and  turned  over 
to  him,  and  wliether  such  transfer  should  be  made  rested  in  the  sound  discre- 
tion of  the  chancellor.  Since  the  adoption  of  the  statute  probate  courts  have 
been  invested  with  the  power  to  authorize  the  delivery  of  a  ward's  property 
to  a  foreign  guardian.  But,  both  at  common  law  and  under  the  statute,  such 
removal  is  not  granted  of  strict  right,  but  is  made  to  depend  on  the  judgment 
of  the  court,  in  the  exercise  of  a  sound  discretion,  as  to  whether  such  removal 
would  be  to  the  interest  of  the  ward.  Set*  statute  above  referred  to,  and  Earl 
r.  Dresner,  30  Ind.  11;  MarU  v.  Brotim,  56  Ind.  386. 

Tliat  the  erroneous  exercise  <^  judicial  disoretlon  is  properly  reviewable  by 
an  appellate  court  is  established  by  the  following  authorities:  WaiUm  v. 
Walton,  19  Mo,  667;  Carr  v.  Moss,  87  Mo.  447.  In  the  light  of  the  facts  dis- 
closed by  this  record,  and  the  cardinal  principle  that,  in  dealing  with  the  es- 
tates of  minors,  the  chief  object  of  courts  is  their  preservation;  and  in  view 
of  the  fact  that  the  funds  ot  the  minor  in  the  hands  of  Wickam  were  safely 
secured  and  yielding  an  income,  and  the  further  fact  that.  In  the  event  of  the 
removal  of  the  fund,  there  was  a  strong  probability  that  it  would  be  controlled 
by  the  father  of  the  minor  who  it  appears  wasted  the  estate,  and  was  unfaith- 
ful to  his  trust  when  confided  to  him  as  the  former  guardian  of  said  Fannie, — 
in  view  of  these  things,  we  are  of  the  opinion  that  the  probate  court  exercised 
its  discretion  soundly  in  lefuaing  the  application,  and  that  the  circuit  court 
exercised  its  discretion  unsoundly  in  granting  it  and  ordering  the  removal. 

The  judgment  is  reversed ;  in  which  all  concur. 


OUKNTHEB  V.  ST.  T^VIS,  I.  M.  &  S.  BT.  Oo. 

(Supreme  Court  <xf  mssauri,  Maj  91,  1888.) 

BuuRoiB  0(ncpAinBs— IiuuBias  to  Pbrsonb  oi?  Tri^ok— iNSTauoTiovs. 

In  an  action  against  a  railroad  company  for  killing  plaintiff's  husband,  it  appeared 
thai  deceased  was  nm  over  in  the  day-time  while  on  defendant's  track,  within  the 
limits  of  a  city;  that,  at  the  place  the  accident  occurred,  there  were  two  tracks,  h&- 
tween  which  was  a  road-bed,  and  by  the  side  of  the  track  on  which  deceased  was 
kUled  a  dirt  road  used  for  a  number  of  years  by  workmen  emplojed.  near  by ;  aad 
tliat,owineto  the  road-bed  being  better  and  more  level  than  the  dirtroad,  the  work- 
men and  other  pedestrians  used  the  road-bed  instead ;  that  there  was  no  evidence  that 
deceased  was  killed  at  a  crossing  of  any  traveled  road  or  street,  or  that  any  publio 
crossiOR  was  within  sach  a  distimce  as  to  require  the  bell  on  the  engine  to  be  rung 
SB  reqnwed  by  statute ;  and  that  there  was  conflicting  eridence  as  to  whether  either 
the  bell  or  wnlstle  was  sounded.  There  was  evidence  of  contributorr  neglisfence  on 
the  part  of  plaintiff.  Ifeld,  that  an  instruction  that  if  the  Jnir  believe  the  nlaoe 
where  the  injury  occurred  to  deceased  was  a  traveled  public  road  or  street,  ana  had 
been  used  a>  a  public  road  for  90  years  prior  thereto,  then  it  was  the  duty  of  the 
•ervants  of  defendant  to  keep  ringing  the  engine  bell  while  the  train  was  passing 
over  said  road  or  street,  and  for  a  distance  of  80  rods  before  reaching  the  place  of 
accident;  and  that,  if  It  appeared  that  no  bell  was  rang  while  passmg  sud  road 
or  street  at  the  time  of  and  immediately  before  the  aooident,  the  Jury  might  infer 
ns^jgenoe  on  the  partof  the  amployas  of  defendant;  and  that  deceased's  death  dl- 
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rectly  renlted  from  omlHlon  to  Boand  the  bell,— they  should  retarn  a  verdiot  for 
plalntlfl,-— w  erTOBBoos,  h  it  oompletBly  ignored  the  imtitot  tb»  oi)ntribatin7&eg- 
ugenee  of  plaiptlfl. 

8.  BAMB — COHTBIBCTOIIT  NsQUOBNOl. 

In  an  aotion  against  arailroad  company  for  kUllngpIalntilTsbiisbBnd,  It  appeared 
that  deceased  was  run  over  while  on  defendant's  traok;  that,  at  the  place  where 
the  aocddeot  ooourred,  the  train  ooold  have  been  oLearly  seen  approaching;  that  de- 
ceased, without  reasonable  care,  walked  upon  the  track  in  front  of  an  appn»ohing 
train,  and  was  struck  down  and  killed ;  and  there  was  conflicting  evidence  aa  to  any 
warning  having  been  given  of  the  approaching  train.  Held,  that  it  was  error  to 
refuse  to  instruct  tiie  jury  that  if  deceased,  lust  before  the  accident,  stepped  upon 
the  track  in  front  of  an  u>proaobing  train,  wbloh  he  ooold  have  seen  or  heard  nod 
he  looked  or  listened,  ana  that  he  went  on  the  track  without  looking  or  listening, 
and  was  strook  by  the  train,  then  the  verdict  should  be  for  the  defraidant,  nnlesi 
they  found  from  the  evldenoe  that  the  trmiii  ooold  have  been  stopped  hy  thoee  in 
chuge,  by  the  esandee  of  ordinary  care,  in  time  to  prevent  Vtio  injury,  after  they 
became  aware,  or  might  have  beoome  aware  by  the  exerolBe  of  ordinary  oare,  of  the 
peril  of  deceased. 

Appeal  from  St.  Louis  drcuit  court;  Shepabd  Babolat*  Judge. 

Elizabeth  Ouenther  brought  aa  action  against  the  St.  Louis,  Iron  Mountain 
ft  Southern  Hallway  Company  to  recover  damages  for  negligently  killing  har 
husband.   Verdiet  for  plaintifl.   Defendant  appeals. 

Btnnett  Fike,  for  app^nt.  Lao  Sanieur  and  Dexter  Tiffany,  for  xe- 
apondent. 


Brace,  J.  Thts  la  an  action  In  which  plaintiff  seeks  to  recover  damages 
for  the  alleged  negligence  of  defendant  In  running  Its  locomotive  and  cars 
over  her  husband,  Jacob  Ouenther,  and  killing  him.  The  answer  of  the  de- 
fendant contained  a  general  denial  and  a  plea  of  contributory  negligence.  Tho 
reply  of  plaintiff  to  the  answer  was  a  general  denial.  At  the  doae  of  plain- 
tiff's evidence  in  chief,  a  demurrer  to  Uie  evidence  was  interposed,  which 
being  overruled  the  defendant  then  introduced  ita  evidence,  and  the  case  was 
submitted  to  the  jury  under  the  InstrucUons  of  the  court,  a  verdict  rendered 
for  the  plaintiff,  and  from  the  Judgment  entered  theieon  the  detimdant,  after 
an  unsuccessful  effort  for  a  new  trial,  appeals,  and  aasigna  ttx  wnx  the  re- 
fusal of  the  court  to  sustain  the  demurrer  to  the  evidence,  the  admission  of 
Improper  evidence  tor  the  plaintiff,  the  glTlng  of  improper  inatmctiona  for 
the  plaintiff,  and  refusing  proper  Instraoblons  for  the  defendant. 

The  defendant  is  not  in  position  to  urge  the  overruling  of  the  demurrer  to 
the  evidence  aa  reversible  error,  having  waived  the  same  by  putting  in  its 
own  evidence;  and  the  case  will  have  to  be  examined  and  determined  upon 
the  whole  evldenoe  In  the  ease.  Bowen  v.  BaUtoay  Co.,  ante,  280,  (decided 
at  this  term.) . 

It  appears  from  the  evldenoe  that  about  7  o'dook  on  the  momtng  of  the 
18th  at  Angost,  1884,  the  deceased,  while  walking  southwardly  on  the  de- 
fendant's track,  at  a  point  within  the  limitB  of  the  of  St.  Louis  about 
three  miles  south  of  the  Union  depot,  was  struck  by  the  Garondeletaooommo- 
dation  train  running  aoutii;  that  he  was  thrown  from  the  taick,  and  died  the 
same  day;  that  the  train  was  about  on  Ume«— perhaps  a  few  minutes  late. — 
and  running  at  the  rate  of  from  15  to  20  miles  an  hour;  that  there  la  a  plain 
and  unobstructed  view  of  the  track  for  500  yards  or  more  north  of  the  point 
where  the  collision  took  place.  The  evidence  of  the  plaintiff  tended  to  prove 
that,  on  the  train,  while  moving  over  this  distance,  no  bell  waa  rung,  and  no 
whistle  sounded,  till  at  the  moment  when  Ouenther  was  struck.  The  evi- 
dence of  the  defendant  tended  to  show  that  the  bell  was  being  contiuually 
rung  on  the  engine  during  the  whole  time  the  tr^n  was  moving  to  the  mo- 
ment when  deceased  was  struck.  At  the  point  of  ootUsion  ttie  defendant  has 
two  tracks  on  Its  road-bed;  the  eastern  track  used  by  trains  going  north;  the 
western  track,  by  trains  going  soutti.  The  deceased  was  struck  on  the  weat- 
em  track.  Between  these  two  tracks  there  Is  a  space  from  Ave  to  eight  feet. 
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The  roAd-bed  Is  looated  along  the  western  bank  of  tbe  Mississippi  river,  and 
Jd  the  bluff  west  of  the  road-bed,  and  adjacent  to  it,  a  number  of  qaarries 
have  for  a  number  of  jears  been  operated.  Between  tbe  road-bed  and  these 
quarries  a  dirt  road,  on  the  average  about  four  feet  lower  than  the  railroad 
bed,  has  for  a  number  of  years  been  used  bj  the  quarry  teams;  and,  for  a  like 
period,  tbe  worltmen,  in  passing  on  foot  to  and  from  their  work,  as  well  as 
*  other  pedestrians,  used  the  road-bed, — the  walk  there  being  level,  and  better 
than  tbe  dirt  road  below;  and  about  7  o'clock  in  tbe  morning  it  was  customary 
to  Bad  quite  a  number  of  people  passing  along  the  road-bed  at  this  point.  De- 
fendant's road-bed  was  oonstructed  on  a  atrip  of  land  conveyed  to  it  for  a  right 
of  way  in  the  year  1856,  and  originally  sustained  but  one  track.  In  1359  the 
owners  of  the  land  over  which  the  defendant's  easement  was  granted,  laid  off 
that  part  of  the  taract  lying  west  of  the  road-l>ed  into  lots  and  blocks  divided 
by  streets,  and  located  on  the  plat  a  street  40  feet  wide,  running  parallel  with 
the  west  side  of  the  railroad  track,  and  Qled  and  recorded  a  deed  of  dedication 
thereof  to  public  uses.  This  street  was  afterwards  recognized  by  the  city  on 
its  platB,  bat  was  never  improved  or  definitely  located  on  the  ground,  so  far 
as  tbe  evidence  shows;  nor  was  it  built  upon  as  a  street,  or  used  as  such,  ex- 
€ept»  as  hereinbefore  stated,  in  connection  with  the  dirt  road  mentioned  and 
the  defendant's  road-bed.  This  street,  thus  laid  off.  was  the  terminus  of  the 
streets  running  east  and  weet  on  the  plat;  none  of  them  crossing  it.  About 
tbe  year  1873  the  defendant  laid  the  second  track  on  its  road-bed,  and  there 
was  evidence  tending  to  show  that,  in  doing  so,  the  western  track  was  pushed 
west  of  its  original  location  In  some  places  along  where  the  accident  occurred 
to  make  room  for  the  eastern  track;  and  it  is  contended  for  the  plaintiff  that 
^he  eollision  took  place  within  tbe  limits  of  this  platted  street;  and  by  the 
defendant,  within  the  limits  of  its  right  of  way.  The  evidence  on  this  sub- 
ject is  very  vague  and  ansatisfactory ;  nor.  in  the  view  we  take  of  this  case, 
4o  we  think  it  very  important  to  determine  which  is  right.  The  negligence,  ' 
if  any,  of  either  plaintiff  or  defendant,  is  to  be  measured  by  the  condition  of 
things  at  the  place  where  the  accident  took  place,  as  they  were  known  to  exist 
by  each  of  them  at  the  time  the  acts  of  each  are  complained  of  as  being  negli- 
gent, and  those  acts  cannot  be  affected  one  way  or  the  other  by  the  existence 
of  a  fact  which  oould  tw  determined  only  by  an  accurate  survey;  and  neither 
of  tbe  parties  would  have  been  a  whit  more  or  less  negligent  if,  on  such  sur- 
vey, tbe  true  line  of  division  Ijetween  the  road-bed  and  street  should  happen 
to  foil  on  tbe  one  or  the  other  side  of  the  exact  spot  where  the  deceased  was 
struck,  or»  if  it  should  turn  out  that  tbe  streetway  and  roadway  lapped,  and 
that  that  spot  was  both  within  the  limits  of  defendant's  right  of  way  and  also 
of  Che  platted  street.  It  further  appeared  from  tbe  evidence  that  there  was 
no  public  crossing  at  or  near  tbe  place  where  Guenther  was  struck,  and  no  im- 
proved streets  within  two  or  three  blocks  thereof.  Tbe  evidence  of  tbe  plain- 
tiff failed  to  show  tbe  place  at  which  tbe  deceased  entered  upon  tbe  track,  but 
tended  to  show  that  to  bad  been  walking  between  the  rails  on  the  western 
track,  without  looking  back  or  paying  any  attention  to  tbe  approach  of  trains 
from  tbe  noith^for  a  distance  of  75  or  100  yards;  and  that  he  was  thus  walk- 
.  ing  when  tbe  train  that  straok  him  was  approaching  him  at  a  distance  of  500 
yaurds  upon  the  road,  and  continued  to  do  so  until  be  was  struck.  The  evi- 
dence of  the  defendant  traded  to  show  that  the  deceased  was  walking  in  the 
spHce  between  the  east  and  west  tracks  until  tbe  engine  approached  within  70 
to  90  feet  of  him,  whra  he  stepped  on  the  west  track,  and  was  almost  imme- 
diately struck  by  ^  engine;  that*  as  soon  as  he  stepped  on  the  track,  every- 
thing was  done  that  eooM  be  done  to  stop  tbe  train,  but  it  could  not  be  stopped 
In  time  to  prevent  striking  him ;  that  Uw  train,  rnnning  at  the  zate  ot  16  aUles 
an  hoar,  could  not  be  stopped  in  less  than  180  to  190  fMt. 

In  view  of  the  first  instruction  given  by  the  court  on  Its  own  motion,  many 
of  the  objections  u^ed  to  the  action  of  the  court  In  refusing  instructloiui 
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asked  for  in  behalf  of  the  defendant  are  obviated,  as  it  is  not  perceived  hoWr 
In  the  light  of  that  instruction,  the  refusal  of  the  court  to  give  them  could  have 
operated  to  the  prejudiceof  defendant's  case.  A  consideration  of  instructions 
numbered  1,  2,  3.  and  5,  given  bj  the  court  on  its  own  motion,  in  connection 
with  defendant's  instruction  No.  13,  will  be  sutHcient  for  the  disposition  of 
the  case.  Those  Instructions  areas  follows:  Instructions  given:  "(1)  The 
court  instructs  70U  that  the  deceased.  Jacob  Gnenther,  was  guiltj  of  negli- 
ji^ence  in  failing  to  take  ordinary  care  to  notice  the  train  that  struck  him. 
Hence,  your  duty  as  jurors  requires  you  to  6nd  a  verdict  for  defendant,  un- 
less you  And  the  other  facts  relating  to  this  case  to  be  as  set  forthin  instruc- 
tions two  or  three.  f2)  If  the  jury  believe  from  the  evidence  that,  at  the 
time  of  the  accident,  tne  place  where  the  injury  occurred  to  Jacob  Guenther 
was  a  traveled  public  road  or  street,  and  had  been  used  as  a  public  road,  higb- 
way,  or  thoroughfare  for  twenty  years  prior  thereto,  then  the  court  declares 
the  law  to  be  that  It  was  the  duty  of  the  servants  of  the  defendant  to  keep 
ringing  the  bell  of  the  tocomutive  while  the  train  was  passing  over  said 
road  or  street,  and  for  a  distance  of  eighty  rods  before  renching  the  placfr 
of  the  accident;  and  if  it  appears  from  the  evidence  that  no  bell  was 
rang  while  the  locomotive  was  so  passing  over  said  street  or  road  at  the 
time  of  and  immediately  before  the  accident,  then  the  jury  may  infer  neg- 
ligence or  carelessness  in  the  agents  or  employes  of  the  defendant  in  tlie 
running  and  managing  of  said  train;  and.  if  you  further  find  from  the  evi- 
dence that  the  death  of  said  Jacob  Guenther  was  directly  occasioned  by  or 
directly  resulted  firom  said  omission  to  so  sound  the  bell  as  aforesaid,  then 
you  should  return  a  verdict  for  the  plaintifF.  (3)  If  you  find  from  the  evi- 
dence that  said  train  of  defendant  that  struck  deceased,  could  have  been 
slopped  by  the  employes  of  the  defendant  in  chai|fe  of  said  train,  by  the  ex- 
ercise uf  ordinary  care  on  their  part,  in  the  time  to  hnve  prevented  his  injury 
after  thfy  (said  employes)  became  aware,  or  might  have  become  aware,  try 
the  exercise  of  ordinary  care,  of  his  imminent  peril  of  being  strack  by  said 
train,  then  you  should  return  a  verdict  for  the  plaintiff.  •  *  •  (5)  If 
you  find,  in  view  of  the  other  instructions,  that  the  place  where  Guenther 
was  killed  was  not  a  part  of  the  public  street,  or  that  defendants  were  not 
guilty  of  any  such  negligence  as  is  described  in  instruction  No.  2,  (under  the 
law  as  stated  iherein,}  and  furtherflnd  that  the  agents  of  defendant  in  charge 
of  said  train  exercised  ordinary  care  in  the  management  of  said  train,  and  did 
all  they  reasonably  could,  in  the  circumstances,  to  stop  the  train,  and  avoid 
the  injury  to  deceased,  (Guenther,)  then  you  should  return  a  verdict  for  de- 
fendant." Defendant's  instruction,  refused:  "(18)  If  the  jury  find  from 
the  evidence  that  the  deceased,  Jacob  Guenther,  stepped  upon  the  western 
track  of  the  defendant's  railway,  just  l)efore  the  accident.  In  front  of  a 
passenger  train  approaching  thereon  from  the  north,  and  that  he  could  have 
seen  or  heard  said  train  if  he  had  looked  or  listened,  and  that  he  went  on  said 
track  without  looking  or  listening  for  the  same,  and  was  struck  by  said  tniin, 
then  the  verdict  should  be  fur  the  defendant,  unless  the  jury  further  find 
from  the  evidence  that  said  train  could  have  been  stopped  by  the  employes  of  de- 
ft'ntiant  in  charge  of  said  train,  by  the  exercise  of  ordinary  care  and  prudence,  " 
in  time  to  prevent  the  injury,  after  they  became  aware,  or  might  have  !»- 
come  aware  by  tlie  exercise  of  ordinary  care,  of  the  peril  of  said  deceased 
while  on  said  track. " 

The  evidence  fails  to  show  that  the  deceased  was  struck  at  or  near  the 
crossing  of  any  traveled  puhhc  road  or  street,  ur  that  iiny  such  public  crossing 
was  within  such  a  distance  as  to  require  that  tht*  bell  on  the  engine  should 
have  been  kept  ringing,  under  the  statute,  as  it  approached  the  place  where 
deceased  was  struck ;  and  while  the  failure  to  ring  the  bell  when  strain  is 
passing  longitudinally  along  a  public  street,  except  on  approaching  a  public 
crossing,  and  within  the  distance  of  6U  rods  thereof,  is  not,  in  (he  absence  itf 
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any  ordinanoe  leqnlring  It.  negltoenee  per  m,  it  must  be  eonceded,  consider' 
ii^  tlte  long-contiuued  and  weU  known  situation  of  affairs  on  defendant's 
road-bed  at  the  place  where  deceased  was  struck,  wlietlier  Ibat  point  is  wltbia 
tbe  limits  of  tbe  street  proper  or  not,  the  exercise  of  reasonable  care  and  cau- 
tion required  tbat  tbe  bell  should  be  continually  rung  on  tbe  eugi  ne  of  a  train 
approaching  that  place,  at  that  hour,  at  a  speed  of  from  15  to  20  miles  an 
hour,  and  the  failure  of  defendant's  servants  to  so  keep  the  bell  ringing,  If 
found  to  be  a  fact,  would  be  an  act  of  negligence  which  may  have  been  a 
cause,  contributing  directly  to  Gnenther's  death,  for  the  injury  to  plaintiff 
resulting  from  which  a  recovery  might  be  bad,  but  for  the  further  fact  that 
tbe  deceased,  who  the  evidence  shows  was  a  man  of  mature  years,  in  posses- 
sion of  ail  his  faculties,  and  who  for  some  time  had  been  working  in  a  quarry 
along-side  tbe  track,  passing  tbe  point  on  the  track,  where  he  was  struck,  daily, 
at  or  about  the  time  of  day  at  which  the  accident  occurred,  going  to  his 
work,  and  who  must  have  known  that  this  train  was  due  about  that  time, 
instead  of  walking  between  tbe  two  tracks,  where  the  evidence  shows  then 
was  ample  space  to  walk  with  safety,  even  when  trains  were  passing  each 
other  on  these  t»racks,  on  a  bright  morning,  in  broad  daylight,  entered  upon 
the  track)  the  view  of  which  was  unobstructed  for  several  bundred  yards 
and  contduQed  to  walk  on  it.  without  looking  or  listening  for  an  approach- 
ing train,  or  paying  any  attention  whatever  to  his  situation,  was  also  guilty  of 
such  negligence,  contributing  directly  to  his  death,  as  would  prevent  a  recov- 
ery; and  tbe  verdict  of  tbe  jury  must  have  been  for  the  defendant,  unless  it 
further  appeared  that,  after  the  deceased  had  1^  his  negligence  exposed  him- 
self to  peril,  the  defendant's  servants  became  aware  of  his  perilous  situation, 
or  by  the  exercise  of  ordinary  care  might  have  discovered  it.  in  time  to  have 
avoided  injuring  him,  and  thereafter,  immediately  before  and  up  to  the  time 
of  actual  collision,  failed  to  use  the  means  within  their  power,  with  a  proper 
degree  of  care,  consistent  with  the  safety  of  those  on  board  the  train,  to  avoid 
killing  or  injuring  him,  (Donahue  v.  Railway  Co.,  91  Mo.  357,  2  S.  W.  Bep. 
424.  and  3  S.  W.  Bep.  848;  Donahoe  T.  RaUujay  Co.,  83  Mo.  543;  Bergman  v. 
Railioay  Co.,  88  Mo.  679,  1  8.  W.  Kep.  884;  Kelley  v.  Railroad  Co.,  75  Mo. 
138;  Harlan  v.  Railteay  Co.,  65  Mo.  22,)  and  what  would  be  due  care, 
under  such  circumstances,  would  necessarily  be  a  question  for  the  jury  under 
proper  instructions. 

The  plaintiff  had  no  case  on  the  evidence,  unless  the  facts  brought  it  within 
this  qualification  of  the  general  rule  on  contributory  negligence,  and  the  court 
properly  so  declared  In  tbe  first  instruction;  and  if  tbe  case  bad  been  sub- 
mitted to  the  jury  on  this  instruction,  in  connection  with  the  third  and  tbe 
defendant's  refused  instruction,  the  r^  and  only  issue  in  the  case  might  be 
SMd  to  have  been  in  a  manner  submitted  to  the  jury ;  and  while,  in  the  first 
instruction,  the  jury  were  told,  in  effect,  that  although  the  deceased  was  guilty 
of  such  contributory  negligence  as  would  prevent  a  recovery,  unless  they 
found  the  facts  to  be  as  stated  in  the  third  instruction,  they  were  also  told, 
not  only  if  they  found  the  facts  as  stated  in  the  third  instruction  to  find  for 
the  plaintiff,  but  if  they  found  them  to  be  as  stated  in  the  second  instruction 
to  find  for  the  plaintiff.  By  the  use  of  tha  disjunctive  conjunction  in  the  first 
instruction,  it  is  made  possible  to  read  the  first  and  second  instructions  to- 
gether as  one  instruction,  or  the  first  and  third  together  ss  one  instruction; 
but  it  is  impossible  to  so  read  and  understand  the  first,  second,  and  third  to- 
gether  as  one  instruction.  Beading  the  firat  and  second  together,  the  jury 
were  in  effect  told  th^tl,  although  the  deceased  had  been  guilty  of  negligence 
contributing  directly  to  his  death,  y«t  if  they  found  from  tbe  evidence  that  no 
bell  was  rung  while  the  locomotive  was  passing  over  the  street  or  road,  im- 
mf^diately  before  the  accident,  and  that  the  death  of  said  Jacob  Ouenther  di- 
rectly resulted  from  tbe  omission  to  sound  the  bell,  tbey  should  find  for  the 
plainlifl.  In  other  words*  the  jury  were  told:  "Here  are  two  acts  at  negU- 
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gence, — oce  of  the  plaintiff  in  being  on  the  track,  the  other  of  defendant  in 
not  sounding  the  bell, — concarring  at  tbe  same  time  and  place,  the  result  of 
which  is  death.  Kow,  if  joa  Qnd  that  tlie  death  resulted  directly  from  the  fail- 
ure to  ring  the  bell,  you  mast  find  for  the  plalntiCT, " — practically  ignoring  de- 
ceased's contributory  negligence,  without  which  no  death  could  have  hap- 
pened, by  leaving  the  jury  at  liberty  to  select  out  the  defendant's  act  of  negU> 
gence,  and  say  that  was  tbe  direct  cause  of  his  death,  and  to  render  a  verdict 
accordingly;  and  under  it  the  jury  had  only  to  find  that  the  bell  waa  not  being 
rung  immediately  before  and  at  the  time  Gnentber  was  struck,  in  a  publicly 
traveled  street,  in  order  to  find  a  verdict  for  the  plaintiff,  notwithstanding 
Quenther's  act  of  negligence  contributed  directly  to  his  death.  It  is  not 
necessary  to  quote  authorities  to  show  that  this  is  not  the  law.  The  death  of 
Ouenther  resulting  from  the  concurrent  acts  of  negligence  of  defendant  in 
failing  to  ring  the  bell,  and  of  himself  in  being  on  the  tradk,  paying  no  heed 
to  his  situation,  or  the  approach  of  trains,  notbing  further  appearing,  the 
verdict  must  have  been  fur  the  defendant.  In  order  for  plaintifE  to  recover 
notwithstanding  deceased's  negligenoe,  a  state  of  facts  must  have  been  shown 
bringing  the  case  witbin  tlie  principle  which  the  oourt  undertook  to  declare 
in.  the  third  instruction.  This  reading  of  the  second  instruction  receives  a 
sort  of  negative  emphasis  from  the  Qfth,  in  which  tbe  jury  are  In  efTect  told 
that  if  the  servants  of  the  dffendant  did  ring  the  bell,  and  exercised  ordinary 
care  in  the  management  of  the  train,  and  did  all  they  reasonably  could,  in  the 
<^um8tanee8,  to  stop  the  train,  and  avoid  the  injury,  then  they  should  re- 
turn a  verdict  for  the  defendant.  In  tbe  light  of  inatrnctionB  1, 2.  and  5,  the 
Jury  might  well  conclude  that*  ta  order  to  find  for  plaintifr,  It  was  only  nec- 
essary for  them  to  find  that  the  place  where  Ouenther  was  struck  was  witbia 
the  limits  of  the  street,  and  that  the  bell  was  not  being  rung  immediately  be- 
fore he  was  stnudc;  but,  in  order  to  find  for  the  defendant*  they  must  find 
that  its  servants  had  been  guill^  of  no  act  of  negligence  whatever.  This 
was  not  a  fair  presentation  of  the  case  to  the  jury.  Nor  was  the  vice  of  the 
second  instruction  cured  in  any  maimer  by  the  third.  They  each  presented  a 
separate  and  Independent  livpothesis  of  fiuits.  upon  either  of  which  the  jury 
were  instructed  to  find  a  verdict  for  plaintiff  regardless  at  the  other. 
'  The  evidence  of  ttie  defendant  tended  to  prove  the  facts  hypothetically 
stated  in  defendant's  refused  instruction,  and  no  good  reason  is  perceived  why 
it  should  not  have  been  given.  There  would  seem  to  be  no  difficulty  in  pre- 
senting the  issue  of  fact  to  be  tried  in  this  case  properly  to  the  jury.  The 
place  where  the  accident  occurred,  and  the  defendant's  rMd-bed  along  therCb 
cannot,  in  the  common  acceptation  of  the  terms,  be  called  a  public  street, 
road,  or  highway;  nor  are  there  any  public  crossings,  properly  speaking,  such 
as  are  contemplated  in  the  statute  requiring  a  bell  to  be  rung  on  ^pnuching 
them.  Nevertheless,  for  many  years,  a  street  has  been  dedicated  to  public 
use,  running  parallel  with  defendant's  track.  It  may  and  probably  in  some 
places  is  wittiin  the  limits  of  that  street.  However  that  mi^  be,  for  years  the 
space  along-side  the  track  between  it  and  the  bluff  has  been  used  by  quarry 
teams,  and  at  places  they  have  been  in  the  habit  of  crossing  the  track  to  get 
to  the  rivw;  while  the  road-bed,  tfor  years,  has  been  made  use  of  by  pedes- 
trians, and  especially  by  the  workmen  in  ^e  adjacent  quarries  in  going  to 
and  returning  from  their  work.  In  the  morning,  about  the  time  this  train 
is  pa^ng  the  point  of  the  accident.  large  numbox  of  them  are  to  be  found 
passing  over  this  ground  to  tb^  work.  The  tvack  Is  straight,  dear,  and  un- 
obstructed, and  a  person  on  It  in  plain  view  to  an  ^ipftMiching  train  from  tbe 
north  for  several  hundred  yards.  Theservantsof  thedefendantontliis  train, 
approaching  this  point,  at  this  hour,  at  the  rate  of  speed  testified  to,  while 
such  rate  of  speed  is  not  unlawful,  and  while  it  may  not  have  been  their  duty 
absolutely,  nnder  the  law.  to  keep  tbe  bell  ringing,  onght  to  bave  been  at 
their  posts  on  the  alert,  watchli^  tbe  track  before  them,  and  if  the  deoeased 
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was  seen  to  be  walking  on  the  ttack,  apparently  unconscioas  of  tbeir  approach, 
to  give  the  aJarm  by  both  bell  and  wbiatle,  and,  if  these  were  unheeded,  to 
stop  the  train.  If  need  be,  in  tim^  If  possible,  with  safety  to  those  on  board, 
to  prevent  running  over  and  killing  him;  and  it  his  death  by  theee  means 
coiUd  have  been  avoided,  and  tb^  were  not  used,  the  defendant  is  liable,  al- 
tlioagh  the  deceased  may  have  been  gnllty  of  n^ligence  in  entering  and  walk- 
ing Qpon  defendant's  track,  which  contributed  to  his  death;  and  the  defend- 
ant is  alike  liable  if  Its  servants  did  not.  but,  by  the  exercise  of  snch  caation 
and  care  as  tfae  exigencies  of  the  situation  demanded  of  an  ordinarily  prudent 
man,  could  have  discovered  the  perilous  situation  of  the  deceased,  and  could 
have  made  use  of  the  means  that  would  have  prevented  tbe  injury  after  such 
discovery.  Tbe  theory  at  tbe  plalntifF,  on  the  evidence,  was  that  the  deceased 
was  and  could  have  been  seen  on  the  track  by  the  defendant's  engineer  and 
fireman,  if  they  had  been  at  their  posts,  on  the  watch,  several  hundred  yards 
before  tbe  engine  reached  the  place  where  he  wa^  struck;  that  they  had  plenty 
of  time  to  give  the  alarm,  observe  its  effect  on  tbe  deceased,  and,  it  it  failed 
to  alarm  him,  afterwards  to  have  stopped  the  train  before  it  reached  him,  and 
thus  have  prevented  the  tragedy,  all  of  which  they  failed  to  do.  The  theory 
of  the  defendant  was  that  tbe  deceased  stepped  upon  the  track  a  short  distance 
In  front  of  the  engine,  was  immediately  discovered  In  his  perilous  eituation, 
and  every  effort  Duule  to  stop  the  train  before  it  struck  him,  but  that  the  train 
could  not  be  stopped  in  time.  That  was  the  only  issue  on  the  evidence  that 
should  have  been  presented  to  the  Jury,  and  to  which,  if  sharply  presented, 
they  could  have  responded  intelligently. 

For1;he  error  in  giving  the  second  instruction,  and  in  refusing  defendant's 
instruction  No.  13,  without  discussing  the  obtier  instructions^  uie  judgment 
will  be  reversed,  and  the  cause  remanded  for  new  trial. 

Ail  ooncnx. 


Eeibeb  tt  ol.  V.  Gahuoh  9t  at 

(Sapreine  Cowrt  <^  Miaaouri.   May  21, 1888.) 

1.  XoKTeAOBfl — Salb  ondbb  Povxft~-FBi.m)  or  FtntOBASaa— EriDBiraa. 

In  an  action  to  ut  aside  a  tmatee  sale  of  land  on  tiie  grounda  of  inadequacy  (tf 
oouaiderBtton  and  fraud  In  preventing  bidding  at  the  aale,  13,211  being  unoant 
nalized,  evidence  that  tbe  land  in  question  was  sold  at  a  trustee  sale  17  months 
prior  for  $1,806;  at  a  private  sale  shortly  thereafter  for  $1,800:  that  plaintiff  s  an- 
cestor punjhaaed  the  land  IS  mouths  prior  to  the  sale  In  qneatlon  for  $1,771;  and 
that  there  has  been  no  subsequent  increase  in  its  value,— Is  admissible  as  bearing 
on  the  question  of  value. 

1  Same. 

In  an  action  to  set  aside  a  trostee  sale  of  lands  on  tlie  gnmnds  of  fraud  In  pre- 
venting bidding  at  the  sale,  and  that  the  land,  being  In  two  separate  parcels,  shoold 
not  have  been  sold  en,  mosxe,  the  allegation  of  fraud  b^ng  supported  by  tbe  testi- 
mony of  but  a  single  witness,  that  he  refrained  from  bidding  at  the  sale  oecause  of 
.an  agreemrat  by  the  purchaser  to  p^^  him  a  consideration  therefor,  the  witness 
lielng  impeat^iea  by  a  number  of  others,  and  the  purtdutser  denying  the  alleged 
.agreement;  and  it  appearing  that  the  method  of  sale  was  not  ^Judicial  to  the 
•otnierB,  and  that  the  amount  realized  was  not  materially  disproportionate  to  the 
value  of  tfae  land :  h«Id,  that  tbe  evidence  of  fraud  was  not  so  dear  and  convincing 
aa  to  warrant  a  cancellation  of  the  trust  deed. 

Appeal  from  circuit  court,  Saline  county;  John  B.  Strothbr,  Judge. 

Action  by  £ffle  Kelser  and  others,  heirs  at  law  of  William  Keiser,  against 
Elizabeth  Gammon  and  William  T.  Gammon,  to  set  aside  a  trustee  sale  at 
which  defendants  were  purchasers.  Judgment  for  plaintiA.  Defendants 
appeal. 

Brtnn  A  AvU  and  Dacia  d:  WiUs,  for  appellants.  John  B.  Bwrdm  and 
Vm.  P.  Bradthawt  tor  respondents. 

NtHEBTOH,  0.  J.  On  the  28th  of  Febmaiy,  1878»  William,  the  father  and 
anoflstor  of  tbe  plaintifb  in  this  sui^  exeoated  and  deUvared  to  oq§  John  A. 
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8.  Tuttt  as  trustee,  a  deed  of  trust  conv^ng  oertain  lands  speciflcally  de- 
scribed its  contaioing  200  acres,  more  or  less,  to  secure  tbe  payment  of  a  cer- 
tain note  for  $1,530,  payable  to  one  Robert  W.  Cox.  Said  Keiser  died  on  the 
25th  August,  1878,  before  the  maturity  of  the  said  note.  On  the  30th  of 
June,  1879,  tbe  said  land  was  sold  in  mass  at  public  auction  in  front  of  the 
court-house  door  in  Lexington,  for  $2,211,  to  the  defendants,  who  received  a 
deed  therefor  from  tbe  said  trustee.  On  the  19Ch  July,  1882,  this  suit  was 
begun  in  the  circuit  court  of  La  Fayette  county,  to  set  aside  said  sale  and 
cancel  said  deed — Firtt,  on  the  ground  tliat  tbe  land  being  in  two  parcels,  waa 
sold  in  mass,  wben  it  would  have  brought  more  bad  it  been  sold  separately; 
tecund,  that  one  Bobert  A.  Hill,  who  was  a  competing  bidder  at  said  sale,  was 
induced  to  refrfun  from  bidding  at  the  sale  by  the  persuasion  and  promise  of 
defendant  William  T.  Oanunon  to  pay  him  $500  if  he  would  not  bid  against 
him.  The  grounds  relied  upon  in  the  petition  to  set  aside  the  sale  were  ape- 
citically  denied  in  tbe  answer,  and  at  tbe  April  term,  1883,  of  the  La  Fayette 
circuit  court  a  trial  of  said  cause  was  had,  which  resulted  in  a  mistrial,  where- 
upon the  venue  of  the  cause,  at  tbe  instance  of  defendants,  was  changed  to 
the  circuit  court  of  Saline  county,  where,  at  its  October  term,  1883,  the  tiA- 
lowing  issues  were  framed,  and  submitted  to  the  jury,  who  found  as  follown: 
"First.  Was  the  land  sold  by  Tutt,  as  trustee,  to  defendants  of  greater  rea- 
sonable cash  value  at  the  time  of  such  sale  than  $2,211?  and,  if  so,  state  what 
its  reasonable  cash  value  was  at  tiiat  time.  Yes;  $3,088.44.  S.  D.  Pilk, 
Foreman.  Second.  Would  tbe  land  have  sold  for  more  money,  if  sold  in  par- 
cels, than  sold  in  a  body?  If  so,  how  much  more  in  your  opinion?  Annoer, 
(verdict.)  It  is  the  opinion  of  the  jury  it  would  not.  S.  D.  Pil&,  Foreman. 
Third.  Did  said  trustee,  Tutt,  negotiate  or  aid  in  procuring  a  loan  for  de- 
fendants, or  either  of  them,  to  be  used  in  buying  this  bud?  If  so,  did  said 
Tutt  have  knowledge  or  information  that  sucb  money  was  to  be  so  used? 
Ansvxr,  (verdict.)  It  is  the  opinion  of  the  jury  he  did.  S.  D.  Pile,  Fore- 
man. Fourth.  Did  defendant  William  T.  Gammon  by  any  means  prevent 
Kot>ert  A.  H.Hill  from  bidding;  or  by  persuasion,  entreaty,  or  offer,  or  promise 
of  compensation,  induce  said  Hill  not  to  bid  on  said  land  at  said  sale?  If  so. 
state  what  means  were  so  used,  or  offers,  or  promise  of  compensation,  and 
state  whether  said  Hill  would  have  bid  on  s^d  land  more  tiiau  Gammon's 
bid,  and  bow  much  more.  Ansioer,  (verdict.)  We,  the  jury,  believe  thut  the 
said  Bobert  A.  H.  Hill  was,  by  persuasion  or  otherwise,  stopped  frmn  bid- 
ding by  Gammon.  Wethinltsaid  Hill  would  have  bid  more.  Bow  much 
more  we  cannot  say.  S.  D.  File,  Foreman.  Fi^h.  You  will  find  and  st^ 
the  fair  rental  value  of  the  land  since  defendants  have  been  in  possessiout  and 
also  the  fair  Taloe  of  the  permanent  improvements,  if  any.  put  upon  said 
lands  by  defendant.  Anneer,  sep.iratfly,  (verdict.)  We  And  total  value  of 
rents  to  be  $1,581.27.  We  find  total  value  of  permanent  improvements  to  be 
$1,827.04.  Sixth.  If  any  of  the  pbuntiffs  knew  of  the  defendant's  putting 
valuable  and  lasting  Improvements  upon  the  lands,  stiite  when  thc^  so  knew 
It  or  learned  it.  and  which  of  plaintiffs  so  knew  it;  and  whether  the  pnr^  m> 
knowing  it,  at  the  same  time  knew  of  any  of  the  alleged  fraudulent  acto  d 
Gammon  in  tbe  matter  of  tbe  purchase;  and,  if  so,  whether  such  person  gave 
notice  to  Gammon  at  the  time  of  the  chiim  that  his  title  was  nut  good,  or  that 
it  would  be  contested.  Atmoer,  (verdict.)  We  find  that  Mis.  Bumslde,  Effle. 
Virgie,  and  Forest  Keiser*  all  knew  of  improvements  being  made  in  tbe 
winter  of  1879  and  1880.  We  don't  think  they  knew  of  any  of  the  alleged 
frauds  of  Gammon  at  tliat  time.  S.  D.  Pii^e,  Foreman."  The  court  adO[Sed 
the  findings,  and  entered  a  decree  setting  aside  the  sale,  and  defendant's  ap- 
pealed. 

On  the  trial,  defendants  offered  in  evidenoe  a  deed  showing  that  about  17 
months  before  the  sale  in  queeticm  was  made,  the  land  in  controversy  sold 
under  a  prior  deed  ct  trust  for  $1,896;  and  alao  a  deed  showing  that  In  tin 
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same  monUi  defsndants  bongbt  the  said  land  sold  at  prlrete  sale  tn  111.600; 
and  that  16  munths  before  defeudantB  parchased  tbf  land  at  uai  sale  the  an- 
cator  of  jdaiutiffii  bought  it  for  $1,771;  and  in  connection  therewith  the  evi- 
dence of  three  witnesses  was  oflFered,  to  tbe  effect  that  since  said  sales  up  to 
Jniy,  1879,  then  bad  been  no  int^ease  in  the  valae  of  the  land.  This  evi- 
dence tbe  coort  itf  used  to  reoeiTef  and  its  action  in  that  respect  is  insisted 
upon  as  being  erroneous.  Ordinarily,  it  may  be  said  that  the  price  for  which 
a  tbing  actually  sells  in  tbe  market  may  be  taken  as  eTideooe  of  its  vaJue; 
and  that  tbe  evidence  ofT«ed  was  admissible  as  hiring  upon  Uie  question  of 
valae,  we  think  is  established  1^  the  following  auUioritles:  State  v.  Sehollt 
47  Mo.  84;  Thornton  t.  Campion,  18  X.  H.  20;  Bmkam  t.  Dimbar,  108 
Mass.  365;  Croak  t.  Otoms,  121  Mass.  28;  BHyham  r.  Bvan»t  113  Mass. 
538;  Kent  V.  Whitnej/,  9  Allen.  68. 

It  Is  next  Insisted  that  the  decree  is  not  snstiUned  by  the  evidence,  and  we 
are  asked  to  review  it.  as  it  is  onr  province  in  cbanoery  canses  to  do.  Morey 
V.  Staley,  54  Mo.  419.  Plalntifta  nedk  to  set  aside  the  side  and  deed  on  two 
distinct  grounds:  Ftr^t,  because  the  land  was  sold  in  mass;  aeoondt  because 
one  D.  A.  Hill  was  induced  not  to  bid  at  the  sale,  tbe  persoasion  and  prom- 
ise of  defendant  William  T.  Oammon,  as  alleged  in  the  petition,  to  pay  him 
$5U0,  if  he  would  not  bid  against  him.  As  to  tbe  first  ground  relied  upon,  it 
may  be  said  that  <A  the  number  of  witnesses  examined  as  to  wliether  the  sale 
of  the  land  in  mass  was  prejudidal  to  tbe  owners  there  is  a  preponderance  of 
evidence  to  the  effect  that  such  method  of  sale  was  not  prejudicial.  As  to  the 
spcond  ground,  it  may  be  said  that  no  principle  is  more  flrmlysettled  in  equity 
jurisprudence  than  that  a  purchaser,  either  at  a  judicial  sale  or  at  such  a  sale 
as  the  one  in  question,  who  1b  guilty  of  any  fraud,  trick,  or  device,  the  object 
of  which  is  to  get  the  property  at  lesa  than  its  value,  and  succeeds  in  doing 
so,  will  not  be  permitted  to  enjoy  the  fruits  of  his  purchnse  on  that  ground ; 
and  tbe  fact  is  made  so  to  appeHr.  In  such  cases  the  burden  of  showing  the 
fraud  is  upon  the  party  attaclcing  the  sale  and  deed;  and  to  justify  a  cancella- 
tion of  tbe  deed  the  evidence  adduced  to  establish  the  fraud  must  be  clear  and 
convincing.  Forrester  v.  Scoville,  51  Mo.  268;  Jackson  v.  Wood,  88  Mo.  77; 
MeTfetff  v.  Booth,  4&  Mo.  192;  Kennedy  v.  Kennedy,  hi  Mo.  76;  Forrester  v. 
Moore,  77  Mo.  651.  Robert  A.  Hill  was  the  only  witness  introduced  by  plain- 
tiffs to  establish  tbe  fraud  alleged,  and  in  his  testimony  staled  as  follows:  "I 
was  at  the  sale  of  the  land.  I  had  agreed  with  Creasy  to  buy  it.  Gammon 
was  at  the  sale.  Judge  Tutt  bid.  Frank  Tutt  bid  once,  and  I  myself  bid. 
Did  not  see  any  one  else  bid.  After  we  had  bid  some  time.  Oammon  called 
me,  and  took  me  back  In  tbe  court-house,  and  said  I  ought  not  to  bid  against 
him.  I  asked  him  why.  He  said  I  had  enough  land.  I  said  I  had  not  enough 
mon^.  I  went  back  and  began  bidding  on  the  land.  He  called  me  again, 
and  we  went  back  the  second  time.  I  proposed  to  buy  the  land  with  him. 
He  siud  we  ought  not  to  do  thai,  and  Siiid  if  I  would  not  bid  ^;ainst  him  he 
would  make  it  all  right  with  me.  I  then  said,  'All  right,*  and  we  went  back, 
and  X  did  not  bid  any  more,  and  told  the  auctioneer  1  was  done;  and  the  land 
was  knocked  oft  on  Judge  Tutt's  bid.  I  learned  from  Gammon  that  Judge 
Tutc  was  bidding  for  him.  I  went  to  see  Gammon  that  evening,  after  the 
sale,  but  did  not  see  him.  I  asked  bim  several  weeks  afterwards  what  he 
was  going  to  give  me,  and  he  said  nothing.  I  said,  *  You  promised  to  give  me 
something;  and  he  said,  'If  you  had  bid  SIO  more  you  would  have  got  tbe 
place.'  1  said, '  I  would,  if  yon  had  not  fooled  me.*  I  would  have  bid  920  an 
acre  for  tbe  160  acres  had  not  Gammon  induced  me  to  quit  bidding.  I  would 
have  bid  $8,200  for  the  160  acres  had  not  Gammon  induced  me  to  quit  bidding. 
The  land  was  sold  in  bulk  as  200  acres, "  On  cross-examination  for  the  purpose 
of  impeacbmenthewas  askedthefuUowingquestions:  "Qtteation  No.l.  State 
whether  or  not,  at  the  town  of  Odessa,  in  La  Fayette  county,  Mo.,  about  six 
weeks  atter  said  trustee's  sale  at  which  said  Gammon  bought  the^id  land  In 
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qaestloD.  did  70U  not,  in  a  conTeraation  with  Sqaire  Bobert  T.  Bnaaell,  tell 
faiiD  that  said  William  T.  OnmmoD  was  to  give  you,  or  tbat  yon  were  to  get 
or  expected  to  get.  of  said  Gamiuon,  ;^00,  by  an  agreement  with  him  not  to 
bid  on  the  farm,  [meaning  the  lands  involved  in  this  suit.J  *  and  If  he  does 
not  do  it  I  will  squeal  on  him,*  or  words  in  substance  tu  IbateSect?  Ansaer. 
Have  no  icoollediion  of  any  soch  conversation.  Had  no  oonrersaUon  with 
him  untU  after  this  suit  was  brought.  Did  not  tell  Bussell  I  was  to  get  $200. 
<i.  No.  2.  Did  yoo  or  not,  on  the  road  near  Bates  City,  in  La  Fayette  county, 
a  sbort  time  after  the  data  of  said  sale,  in  conversation  with  Robert  San- 
ders, say  to  him  tbat  Gammon  had  agreed  that,  if  you  would  not  bid  on  said 
land  against  him,  he  would  let  you  and  Sam  Creasy  have  an  Interest  in  the 
farm,  and  that  afterwards  Gammon  refused  to  let  yon  and  Creasy  have  such 
share,  and  tbat  it  was  damned  uncertain  whether  Gammon  woi^d  bold  the 
farm,  or  words  In  substance  to  tbat  effect?  A.  Know  Bob't  Sanders.  Had 
a  conversation  with  him  in  Bates  City.  Don't  recollect  any  such  conversar 
tion  with  him.  Don't  remember  anything  said  about  Creasy  in  that  convw- 
■ation.  Don't  recollect  the  conversation  to  be  as  stated  in  the  question.  I 
talked  with  Sanders  abont  the  sale.  Q.  No.  3.  Durii^  the  summer  of  1880, 
did  you  say,  in  a  conversation  had  with  one  Benjamin  Hammer,  your  bruthei^ 
in-law,  either  in  Lexington,  or  about  half  way,  on  the  road  between  Lexing- 
ton and  Texas  Prairie,  that  said  lands  had  been  sold  by  an  order  of  the  probate 
court,  [of  which  said  Gammon  was  judge,]  and  that  Gammon  not  being  al- 
lowed to  bid  at  said  sale,  employed  some  person  to  bid  for  him,  and  that  Gam- 
mon agreed  with  you  tli^  if  you  would  not  bid  at  said  sale,  he  would  take 
you  and  Sam  Creasy  in  as  partners,  or  give  you  and  said  Creasy  an  interest 
in  the  land,  and  that  Gammon  afterwards  refused  to  do  so,  and  that  yon  had 
a  damned  notion  to  sue  him,  or  have  a  salt  brought  against  him,  to  take  the 
land  away  from  him,  or  words  in  substance  to  that  «Iect?  A.  Know  Ben 
Hammer.  Had  no  such  conversation.  Q,  No.  4.  During  May  or  June  of 
1882,  when  you  and  one  Michael  Strader  were  driving  cattle  in  the  public 
road  by  the  land  in  this  suit,  upon  said  Strader's  remarking  to  you  that  said 
Gammon  had  a  pretty  plaoe,  then  did  you  not  answer,  *  Yes;  and  if  it  had  not 
been  for  that  damned  old  rascal  [meaning  defendant  Gammon]  I  would  have 
had  an  interest  in  it,'  or  words  in  substance  to  that  effect?  A.  Know  Michael 
Strader.  Don't  recollect  any  such  conversation.  Know  I  did  not  use  any 
such  language.  I  remember  driving  cattle,  and  likely  talked  with  Strador. 
but  did  not  tell  him  what  is  stated  in  the  question.  I  have  no  interest  in  this 
suit.  Q.  No.  5.  In  a  oonversation  you  bad  with  Alfred  Ferguson  and  Jonas 
T.  Ferguson  in  the  fall  of  the  year  1880,  and  about  the  time  of  sowing  wheat, 
sitting  on  or  by  the  fenc^  of  stot^-pens  of  the  C.  ft  A.  B.  B.  at  Bates  City,  in 
La  Fayette  county,  Mo.,  did  you  not  say  you  would  spend  $1,000  of  yoor  own 
money  to  dispossess  W.  T.  Gammon  of  the  farm  he  had  purchased,  known  as 
the  •  Keiser  Farm? '  A.  Know  Alfred  and  Jonas  T.  Ferguson,  and  I  talked 
with  tbem,  but  not  about  the  land  at  the  stock-pens  at  Bates  City.  Did  not 
have  any  such  conversation.  -Did  not  say  to  them,  *I*d  spend  $1,000  to  dis* 
possess  Gammon.'  Don't  think  I  met  the  old  man;  I  metJonasatBateeCity. 

No,  6.  Did  you  not,  shortly  after  the  trustee's  sale  to  Clammon,  meet  Nel- 
son Biokstrew  about  Ij^.milea  north-east  of  your  place  in  La  Faystte  county. 
Mo.,  on  the  public  Greenton  road,  near  the  plaoe  known  as  the  *  Dr.  Hughes 
Place/  upon  which  Widow  Boberts  livee.  and,  in  a  conversaUon  with  him 
about  the  sale,  tell  him  that  you  went  down  to  bid  on  the  farm;  tbat  yon  did 
not  know  how  so  many  found  ont  that  yon  wanted  to  bid;  but  that  you  did 
not  get  the  place  because  Gammon  bid  more  for  it  than  you  were  willing  to 
pay  for  it,  or  words  in  substance  to  that  efleot?  A..  Know  Nelson  Bickatrew, 
bat  never  had  any  such  oonvera^don  wltii  him.  I  never  spt^e  to  0w  man  <m 
earth  aboattbe  matter.  I  had  a  convezsaticm  with  Sanders.  He  wasin&vor 
of  GammMii  and  I  was  opposed  to  him.  I  a^pdkA  oi  the  land^  T  saM  tbat 
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Gammon  had  beat  me,  or  the  Kelser  heirs,  out  of  the  land.  I  have  nothing 
to  do  with  bringing  this  suit,  and  .did  not  know  it  was  to  be  brought  until  it 
was  brought.  The  land  I  spoke  of  buying  In  partnership  was  BOO  acres,  sold  at 
partition.  I  was  one  of  the  heirs.  I  live  on  part  of  the  land.  It  was  bought 
the  money  divided  among  the  other  hein  and  myself;  I  bought  the  interest  of 
in  my  name,  by  agreement.  Fart  of  it  was  afterwards  sold  at  a  pn^t,  and 
tfae  other  heirs  in  the  rest." 

Defendants,  for  the  purpose  of  contradicting  HUl,  pnt  In  thefbllowtng  evi- 
dence: Bobert  T.Bussell  testified :  **I  live  in  La  Fayette  conn^.  Iliavesev- 
eral  occupations;  deal  in  real  estate,  principally;  fum  a  little;  am  vice-pres- 
ident of  Farmer's  Bank  at  Odessa:  and  I  am  a  magistrate.  I  know  Bobert 
A.  H.  HilL  "  "Quertion.  [Here  defendants  pat  the  same  question  that  was  pat 
to  said  Hill,  and  nambwea  question  1  in  his  cross-examination,  and  the  witness* 
in  re6pon«6  answered:]  Anavmr,  Tes,  sir;  tint  was  the  ImjHrsMitHk  be  left  with 
me;  that  he  expected  vo  be  remunerated  abtrat  9200.  This  was  six  weeks  after 
Uie  sale.  Crtm-aoamifud.  I  was  at  the  sale,  and  saw  Hill,  Oammon,  and 
Tatt  there.  I  saw  Hill  and  Gammon,  together,  go  bat^  into  the  hall  of  the 
ooart-house.  He  did  not  si^  be  was  to  get  9200  fOr  not  tdddii^;  but  that 
was  understanding  he  was  to  be  remunenUed.'*  Bobert  Sindsn  tes- 
tlfled:  "I  Uve  In  La  Fayette  county.  Mo.  Enow  B.  A.  H.  HUl.  QaegUon. 
raere  defendants  pat  die  same  question  to  the  witness  as  was  put  to  said 
Hill  and  numbered  question  2  in  his  cross-examinatiraii  and  witness*  in  r^ 
sponse.  answered  as  follows:]  Annoer.  Tes*  sir;  [and  witoess  farther  testi- 
fied :]  I  know  the  place  in  BuiC  Know  Gammon  puisome  improvonen  ts  on  it| 
-Hi  new  plank  f^ce  in  front,  and  also  aroand  the  lots  and  yard.  Don't  know 
bow  madi  fence  he  pat  up.  CroM-JEmtmiftsd.  The  oonTersation  with  Hill 
took  place  in  the  road  between  my  house  and  Bates  City,  a  very  short  while 
after  the  sale.   The  conversation  was  that  Gammon  i^freed  to  divide  with  him 

mand  Creasy.  He  told  me  this  was  to  keep  him  (Hill)  from  Udding,  and 
e  quit  bidding  because  Gammon  made  the  promise,  as  1  understood  It. 
He  told  this  farther  on  in  the  conversation."  Benjamin  Hammer  testified: 
*I  live  near  Wellington.  Ia  Fayette  county.  Have  known  Hill  since  188U. 
QuestUm.  [Here  defendants  put  the  same  question  that  was  pat  to  said  Hill, 
and  numbered  question  3  in'  his  cross-nxaminatiun,  and  witness  in  response 
answered :]  Ansiver.  A  part  of  that  did  not  occur.  He  said  be  had  proposed 
to  Creasy  to  go  in  partnerstilp  and  buy  the  land,  and  that  he  (Hill)  was  to  do 
the  bidding  for  both;  and  he  went  there  and  bid  on  the  land,  and  Gammon 
came  to  him  and  told  him  he  didn't  want  him  to  bid  on  the  land  for  specut^ 
tion;  that  he  (Gammon)  wanted  it  for  a  home;  and  that  if  he  (Hill)  would 
not  bid  against  him.  Gammon  would  divide  with  Hill;  that  Gammon  was 
probate  judge,  and  could  not  bid  on  the  land  himself,  and  be  bad  to  get  some 
one  else  to  bid  for  him,  and  Hill  said  he  had  a  good  mind  to  bring  a  suit 
against  him  to  set  the  sate  aside."  Michael  Strader  teetlfled:  "I  live  in  La 
Fayette  connty.  Mo.  Know  Bobert  A.  H.  HIU.  Question.  [Here  defendants 
pat  to  witness  the  same  question  put  to  said  HUl,  and  numbered  4  in  Hill's 
cross-examination,  and  witness,  in  response,  answered  as  follows:}  I  went 
with  Hill  to  belp  drive  some  cattle.  Part  of  the  conversation  occurred,  and 
part  not  Hill  said  if  It  had  not  been  for  the  damned  old  rascal  I  would  have 
owned  the  place  or  an  interest  In  It.  Had  heard  Hill  say  before  that  he  had 
been  at  that  sale.  I  reckon  the  conversation  occurred  in  1S82.  Hill  said  if 
ft  had  not  been  for  that  damned  old  rascal,  Gammon,  I  would  have  bad  that 
land  or  an  interest  in  it;  that  was  all  that  was  said  at  that  time."  Jonas  T. 
Ferguson  testified:  "I  live  in  La  Fayette  county,  Mo.  Have  known  Hilt 
ten  y^rs.  QMttton.  [Here  defendants  put  the  same  question  that  was  put 
to  said  Hill,  and  numbered  question  5  in  his  cross-examination,  and  witness 
in  response,  answered  as  follows:]  Annoer,  Yes,  sir;  Hill  said  that  my 
fsther,  AKrad  Foguson,  was  present  Crott-Bsnmiiud,  He  never  spent 
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$1,000  to  my  knowledge.  Alfred  Ferguson  teetiAed:  "I  live  in  La  Fayette 
county,  Mo.  Know  Bobert  A.  H.  Hill.  Question.  [Here  defendants  put  to 
the  witness  the  same  question  that  was  put  to  said  Hill,  and  numbered  ques- 
tion 5  in  his  cross-examination,  and  witness,  in  response,  answered  as  fol- 
lows:] Anatoer.  Yes,  sir;  he  did.  It  was  in  September,  1880, 1  think.  Ci-ost- 
Sxamined.  lam  the  father  of  the  last  witness,  Jonas  Ferguson."  Nelson 
Bichstrew  testified:  "I  live  in  Odessa,  La  Fayette  county.  Mo.,  and  know 
Bobert  A.  H.  Hill.  Quegtion.  [Here  defendants  put  to  witness  the  same 
question  put  to  said  Bobert  A.  H.  Hill,  and  numbered  6  in  his  cruss-exam- 
^ation;  and  witness,  in  response,  answered  as  follows:]  Atutoer.  Yes,  sir; 
that  is  what  he  said.  Cross-Socaminatioiu  Hill  said  he  was  at  the  sale,  and 
went  there  to  buy  the  land."  The  evidence  of  Hill  is  flatly  contradicted  by 
thatof  Gammon,  who  testified  as  follows:  "  We  [all  uding  to  hiswife]  made  up 
our  minds  to  buy  a  home,  and  concluded  to  buy  this  farm.  I  went  to  work 
to  investigate  the  title,  and  found  I  would  not  have  time,  and  employed  Frank 
Tutt  to  investigate  it  and  bid  for  me.  I  went  to  the  sale  and  saw  some  bid- 
ding going  on  by  one  or  two  parties;  Hill  and  others  bidding.  I  was  stand- 
ing in  the  door  of  the  ooart-house.  Mr.  Hill  came  by  me,  and  said  he  wanted 
to  have  a  talk  with  me.  We  went  into  the  collector's  office.  He  said  no  one 
else  was  bidding  on  the  land,  and  said  let  us  go  into  partnezship..  I  told  him 
it  wonld  not  be  right;  he  came  out,  and  wenttobkldingi  he  bid  sevecal  times 
and  took  me  back  agidn,  and  saJd  he  would  bid  against  me  if  I  did  not  go  in 
with  blm.  I  told  bim  I  would  not  do  It^  He  took  me  back  the  third  Lime, 
and  again  1  said  it  was  not  right,  and  be  came  back.  I  thought  he  was  going 
to  bid  agun.  He  did  not  bid  agiUn.  There  seemed  to  be  some  doubt  wh^her 
my  \M  was  last.  The  bid  stood  some  time  at  #2,210.  I  nodded  to  Frank 
Tutt  to  go  on,  and  my  bid  through  Tutt  was  the  last,  and  it  was  knocked  off 
to  me  at  #2,211 ;  Judge  Tntt  made  no  bid  for  me.  In  October  after  the  sale, 
while  I  was  holding  probate  court,  HiU  came  and  beckoned  to  me  and  claimed 
that  I  had  promised  to  pay  him  some  money  not  to  bid.  I  told  him,  *  Yon 
know  I  did  not  do  any  such  thing.  I  told  you  it  was  wrong.*  He  said  I  told 
him  that  twice,  but  not  the  last  time,  and  said, '  Tes,  I  see,'  vad  left  without 
saying  more."  The  evidence  d.  Gammon  as  to  his  having  been  asked  back 
Into  the  oonrt  by  Hill  is  oorroboi'ated  by  one  witness,  and  his  evidence  as  to 
Frank  Tutt  having  bid  in  the  land  for  him  la  fully  corroborated  by  Tutt.  It 
was  shown  by  the  evidence  at  three  or  more  witnesses  that  Gammon  called  ox 
beckoned  HIU.  and  that  they  went  twice,  and  perliaps  three  times,  back  into 
the  court-house.  As  to  what  occnrred  between  Gammon  and  HiU  with  refer- 
ence to  the  latter  nxA  bidding  against  (ihtmmon  at  the  sale,  no  corroboration  of 
the  story  told  eittm  by  HiU  or  Gammon  as  to  what  Xtxk  place  between  them 
is  to  be  found  in  the  record.  HiU,  in  his  evidence,  admits  that  in  one  of  tlie 
Interviews  he  proposed  to  buy  the  land  in  partnership  with  Gammon,  and 
that  Gammon  decUned  the  proposition ;  and  in  this  respect,  and  to  the  above 
extent,  oorroburates  the  evidmce  of  Gamm<m,  but  in  aU  other  respects  the 
evidence  of  one  contradicts  that  of  the  other.  In  view  of  the  rule  hereinbe- 
fore stated,  that  the  burden  of  showing  the  fraud  as  charged  in  the  petition 
in  Gammon's  purchase  is  on  the  plaintiff,  and  that  the  evidence  to  establish 
it  must  be  clear  and  convincing,  and  in  view  of  th»  evidence  introduced  bear> 
ing  on  that  question,  we  are  of  the  opinion  that  it  does  not  justify  the  decree 
rendered,  and  the  case  made  in  the  petition  must  fail  for  want  of  proof. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the  evidence  in  re- 
gard to  the  value  of  the  land  at  the  time  of  the  sale  further  than  to  say  that, 
according  to  the  evidence  of  Longdon,  he  bid  at  the  sale  #2.000  for  the  land, 
which  was  all,  in  bis  judgment,  that  it  was  worth,  and  in  view  of  the  evidence 
offered  and  improperly  rejected,  and  which  we  may  consider  as  if  it  had  been 
leceiTed,  that  the  land  had  been  sold  three  times  for  less  than  #2,000,  a  short 
time  before  the  sale  in  question,  and  in  view  of  what  a  nu^ority  of  the  wit- 
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nesiies  testified  as  to  Its  value  placing  it  at  $12  and  $13iper  acre;  in  view  of 
these  tfaiDgs,  and  tlie  fact  that  although  the  land  was  described  in  the  deed  of 
trust  as  being  200  acres  more  or  less,  that  there  in  fact  was  only  about  186 
anres  of  it;  and  the  further  fact  Uiat  the  fences  were  in  a  dilapidated  condi- 
tion, the  houses  greatly  out  of  repair,  the  front  windows  being  nailed  up  with 
boards, — we  are  unwilling  to  say  that  the  price  of  $2,211  paid  for  it  is  so  in- 
adequate as  to  excite  a  suspicion  of  fraud  in  its  purchase.  For  the  reason 
abore  given  the  Jndgment  will  be  reversed,  ia  whie^  all  oonciir. 


State  v.  Watson. 

(Supreme  Court  of  Missouri,   May  31, 1888.) 

1.  CxnunAi.  Law— Sbnibkot— WoBN  Rirdbbbd. 

Bev.  St.  Mo.  1879,  SI  19SS,  19S8,  providing  that  one  aoooBed  of  orime  must  be  brought 
to  trial  wittdn  a  specnfled  tlma,  otherwiae  he  Is  entitled  to  be  discburged,  does  not 
invalidate  a  sentenoe  pconoonoed  after  auoh  tfane  on  a  verdict  rendered  within  the 
time. 

a.  Sua. 

The  power  to  sentenoe  one  oonvloted  of  a  orbne  Is  not  oonflned  to  tbe  term  of  ooQTt 
at  whldi  he  was  oonvloted. 

9.  HOMICIDI— Mahbliuohtbr— DSSIOH. 

On  a  trial  tcr  murder  it  appeared  that  defendant  was  afetacked  by  deceased,  who 
■ocosed  him  of  having  lied  about  him:  and  tbat  d^endant,  being  knocked  over 
■gainst  a  window  and  repeatedly  Btruok,  drew  a  dlrk-kniCe,  and  atabbed  deoaased 
twloe,  one  of  the  woundB  proving  fataL  Held,  not  to  be  manslaughter  In  the  third 
decree,  under  Bev.  St.  Mo.  1 12M,  providing  that  in  snch  oaae  the  killing  most  be 
"without  a  deslgo  to  elEeot  deaUi, "  m  defendant  evideatly  had  such  design. 

Appeal  from  drcait  court,  Boone  county;  O.  H.  Bubkhartt,  Judge. 
S.  C.  Dotigkun  and  Smith,  SUiier  &  Brown,  for  appellant.   The  Attorney 
General,  for  respondent. 

Blacs»  J.  The  defendant  was  indicted  for  murder  in  the  second  degree. 
The  trial  took  place  at  the  Kovember  term,  1882.  of  the  Boone  county  circuit 
eourt,  and  resulted  in  a  verdict  of  manalaughter  in  the  third  degree.  Motions 
for  new  trial  and  in  arreet  were  61ed  and  overruled  at  that  term,  and  the  de- 
fendant appealed -to  this  court.  The  cause  was  stricken  from  the  docket,  on 
motion  of  the  attorney  g«ieral,  because  the  record  disclosed  no  final  judgment. 
Thereafter,  and  at  the  June  term.  1885,  of  the  circuit  court,  the  defendant, 
tben  out  on  bail,  was  brought  before  the  court,  and  sentenced  in  accordance 
with  the  previous  verdict,  and  he  prosecutes  this  appeal,  bringingup  the  whole 
zeoord.  The  evidence  shows  that  Watson,  the  defendant,  and  Mardicai,  the 
deceased,  were  attendants  at  a  dance  at  the  house  of  Mr.  Barkwell.  During 
the  evening,  deceased  accused  defendant  of  having  lied  about  him  on  some 
former  occasion.  Defendant  denied  the  chaise.  Further  words  and  a  scuffle 
took  place  iMtween  them  in  the  house,  and  in  the  presence  of  the  company, 
UDd  in  all  of  which  the  deceased  was  the  constant  aggressor.  Deceased  said: 
**  We  will  go  out  and  settle  this,"  at  tlie  same  time  pulling  the  defendant,  who 
declined  to  go  out  of  the  house.  The  scuffle  continued;  the  defendant  threat- 
ening to  cut  deceased  loose  if  he  did  not  let  go.   The  deceased  replied  that  he 

would  be  d  d  if  be  would  let  go.    Deceased  then  struck  the  accused  with 

his  right  fist,  holding  defendant  with  his  left  hand.  The  blow  knocked  de- 
fendant over  against  the  window,  and  deceased  continued  striking  the  defeud- 
nnt,  whereupon  the  defendant  drew  from  bis  coat  pocket  a  dirk-knife  four  and 
a  half  inches  In  length  of  blade,  and  with  it  stabbed  deceased  twice  in  the  left 
side,  when  both  parties  left  the  room.  One  of  the  wounds  was  four  or  five 
inches  in  depth,  ranging  upwards  to  the  lower  part  of  the  lung,  and  proved 
fittal. 

1.  Ab  wUl  be  seen,  the  sentence  in  this  case  was  pronounced  by  the  court 
more  than  two  yean  after  vetdlct*  and  after  the  motions  for  new  trial  and  in 
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anest  bad  been  ov^oled ;  and  because  of  tiiia  delay  tbe  defendant  lialBta  that 
the  sentence  is  void,  and  that  he  should  be  discharged,  notwithstanding  hla 
appeal  proeecuted  during  that  Ume.  Sections  1922*  1923,  fier.  St.  1879,  re- 
lied upon  hy  appellant,  have  no  direct  application  to  the  question  thus  pre- 
sented. Thc7  provide  that  the  accused  must  be  brought  to  trial  within  a 
BpedAed  time  after  indictment  found, — before  tbe  end  at  the  second  term  oi 
the  ooort  when  confined,  and  before  Uie  end  of  the  third  tarn,  when  on  bail. 
If  not  thus  brought  to  trial,  he  is  enUtled  to  be  discha^ed,  unless  the  delaj 
be  occasioned  on  his  application,  or  from  want  of  time  to  ti7  the  cause.  Here 
the  defendant  had  a  trial,  within  the  meaning  d  those  flections,  in  due  time^ 
Many  oases  are  also  cited  by  the  appellant  in  respect  of  nunc  pro  tune  entries, 
which  may  be  made  where  the  dietk  has  failed  to  enter  tbe  Judgment  pro- 
nounced by  the  court,  or  has  made  an  entiy  difTerent  from  that  pronounced; 
but  they  are  not  bindnt,  because  tbe  court  paased  no  sentence  at  all  upon  tto 
defbnduit.  It  womd  certainly  be  competent  for  the  eourt,  in  a  civil  case,  to 
render  judgment  al  a  term  subsequent  to  that  at  which  tbe  vwdict  was  re- 
ceived. There  is  no  final  disposition  of  the  cause  until  there  is  a  final  Judg- 
ment;  and  it  is  from  that  alone  the  aggrieved  party  can  appeal.  This  is  true 
inrespect  of  criminal  cases.  Hence  such  premature  appeals  must  be  dismissed. 
8taU  V.  Martindede,  52  Mo.  81;  State  v.  Xow,  Id.  107;  8taU  t.  SmOA,  42 
Uo.  551;  State  v.  Mullix,  53  Mo.  355.  There  seems  to  be  no  doubt  but  sen- 
tence may  be  poatponed  until  a  future  day  or  term,  to  suit  tbe  convenience  of 
the  court,  or  for  cause  shown.  1  Bish.  Crim.  Proc.  (3d  Ed.)  §  1291.  In  the 
case  of  People  y.  FelltOt  45  Cal.  163,  the  accused  was  not  sentenced  until 
the  third  term  after  conviction,  yet  tbe  sentence  was  held  to  be  valid;  and 
that,  too,  though  it  does  not  appear  from  tbe  report  of  the  case  that  the  cause 
was  continued  by  any  record  entry.  After  the  motion  for  new  trial  is  over- 
ruled, tbe  defendant  should  be  brought  before  the  court,  and  given  an  oppor- 
tunity to  show  cause,  if  any  he  has,  why  sentence  sliould  not  be  pronounced. 
He  may  then  present  matters  which  will  render  it  proper  for  the  court  to  po8t> 
pone  a  final  disposition  of  the  case  until  a  future  term  of  the  court.  It  would 
be  highly  prejudicial  to  the  administration  of  the  criminal  law,  both  as  to  the 
state  and  as  to  the  defendant,  to  deny  the  court  power  to  render  final  judg- 
ment at  a  term  subsequent  to  conviction.  The  power  to  pass  sentence  is  not 
confined  to  tbe  term  at  which  the  defendant  was  convicted  by  any  statute  of 
this  state,  nor,  we  conclude,  by  the  law,  in  the  absence  of  any  statute.  Tbe 
failure  to  pronounce  sentence  in  this  case  at  the  term  at  which  the  cause 
was  tried,  was  an  omission  on  the  part  of  tbe  state;  but  the  continued  delay 
was  evidently  due  to  tbe  appeal  prosecuted  by  tbe  d^endant.  But  let  the 
blame,  whatever  there  is,  rest  where  it  may,  it  was  competent  for  the  trial 
court,  when  the  appeal  was  out  of  the  way,  to  pronounce  sentence  upon  tbe 
defendant  according  to  the  verdict  of  the  jury. 

2.  The  court  instructed  as  to  murder  in  the  second  degree,  self-defense,  and 
mansUughter  in  the  third  degree,  under  section  1244,  Key.  St.  1879,  but  not 
as  to  manslaughter  in  the  fourth  degree.  It  baa  been  repeatedly  held  that 
there  can  be  no  manslaughter  in  tbe  third  degree  where  the  killing  is  willful 
or  intentional.  State  v.  Edtoarde,  7l>  Mo.  480;  State  v.  Curtu.  Id.  600; 
State  V.  Dunn,  80  Ma  689.  All  the  evidence  in  this  case  tends  to  show  that 
the  idUing  was  intentional ;  and,  under  the  cases  just  cited,  this  case  is  one  of 
murder  in  the  second  degree,  manslaughter  in  the  fourth  decree  coming  un- 
der section  1250,  or  justifiable  homicide.  See,  also.  State  r.  Untried,  76  Mo. 
407.  For  this  error  the  Judgment  ia  reversed,  and  the  cause  remanded  for 
new  trial. 

All  concur. 
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{Supreme  Court  of  Tenneeeee.  Va^  S4, 1888.) 

Jusnoxa  or  tbb  Fbao>— Jobibdictioh  ix  Rwuvur— Codi  Tbitn.  {8  4130,  4188. 

Under  CodeTenn.  8  4180,  limiting  thejarladioUonof  justices  In  replevin  to  cases  In 
which  the  property  sought  to  be  reoovered  does  not'exeeed  WOO  In  value ;  and  section 
41M  nravlaliig  that  if  the  Joatloe  adjudge  the  property  to  belong  to  defendant  and 
Tflalntiff  (ails  or  ref asee  to  deliver  It  up  to  defendant,  the  jusUoe  shall  render  iudg- 
ment  against  plaintiff  and  his  sureties  tor  double  ita;Talue,— a  justioe  may  render  j  udg- 
ment  against  a  plaintiff  In  replevin  for  the  value  of  the  property  as  established  on 
the  tr^  In  any  amount  not  exceeding  (1,000,  where  plaintiff,  in  his  afBdavit  for  the 
mlt,  has  laid  the  taLuooC  the  proper^  at  >500,  aad  defendant  claims  judgment  only 
for  snob  actual  value  of  the  proper^,  and  not  for  doable  the  valne,  as  provided  in 
the  statute. 

Appeal  from  circuit  court,  Kielby  county;  I*.  H.  Bstes,  Judge. 
J.  P.  Syhea,  for  appellants.   T.  W.  &  R,  G.  Brown,  for  appeUee. 

Caldwell*  J.  This  is  an  action  of  replevin  brought  by  Weathefford 
agninst  Godsey  and  Keel  before  a  justice  of  the  peace  of  Shelby  county,  to  re' 
cover  the  poesessioa  of  certain  timber  trees  and  cord-wood.  Tbe  Judgment  of 
that  tribunal  being  for  the  plaintiff,  Oodsey  and  Keel  appealed  to  the  circuit' 
eonrt.  wliere  the  case  was  tried  by  the  circuit  judge  without  the  intervention 
of  a  jury,  and  judgment  was  again  rendered  aguinst  the  defendants.  From 
that  judgment  they  appealed  in  error  to  this  court.  The  case  was  heard  by 
thie  court  at  a  former  day  of  the  present  term,  when  the  judgment  below  was 
reversed,  and  judgment  watf  here  pronounced  in  favor  of  the  appellants  for 
•905.13,  subject  to  satisftiction  by  a  return  of  tbe  property.  Motion  is  now 
made  the  appellee  for  a  modification  and  reduction  of  that  judgment,  for 
tta^  reason,  as  contended,  that  it  is  above  the  jnrisdicUon  ixt  a  justice  of  the 
peace  in  amount,  and  to  that  extent  exueesive. 

In  actions  of  replevin,  the  jurisdiction  of  justices  of  the  peace  is  by  statute 
expreuly  limited  to  cases  in  which  the  property  sought  to  be  recovered  does 
not  exceed  CSOO  in  value.  Ckide  M.  A  V.  g  4130.  But  it  does  not  follow  from 
this  limitation  with  respeet  to  the  value  of  the  property  that  the  jurisdiction 
to  render  a  money  judgment  against  tbe  amncoessful  pl^tiff ,  in  an  action 
of  replevin,  is  also  limited  to  9500.  On  the  contrary,  it  is  provided  by  another 
statute  that  anch  jndgment  shall  be  for  doable  the  value  of  the  property. 
Xbat  statute  is  in  these  words:  "If  tbe  justice  adjudge  the  property  to  belong 
to  the  defendant,  and  tbe  plaintiff  fall  or  refuse  to  d^ivw  it  op  to  thedefend- 
ant,  the  ioatiee  eball  tender  judgment  against  the  plaintiff  and  his  sureties 
1m  doobte  the  value  of  Uie  property  replevied,  and  execution  shall  forthwith 
isauefortbesame,  and  tbe  oostftf  suit."  Code.  §4188.  If ,  in  such  a  case,  the 
justice  find  the  value  of  tbe  property  to  be  up  to  the  maximum  of  his  jnrlih 
diction,  namely,  •500.  he  Is  then  antborlzed  and  required  by  the  very  terms 
of  the  Btatute  to  give  the  defendant  judgment  for  91,000.  Suoh  a  judgment 
for  sneb  a  sum  might  lawfully  have  been  rendered  by  the  justice  in  the  pres- 
ent case;  tor  tbe  value  cS.  the  propei-ty  sought  to  be  recovered,  and  actufUfy 
taken  into  Uie  possession  <rf  the  plaintiff,  was  hy  blm  estimated,  in  his  afll- 
davittor  tbe  writ,  at  9500;  thepenaltyof  his  bond  was  properly  made  91«000. 
and  the  property  Is  shown  to  have  been  worth  more  than  the  estimate  he  placed 
aponlt.  8othiU,under  the  strict  law,  the  judgment  of  this  oourt  might  well 
luve  been  fop  at  least  91>O0O  and  interest.  But  the  appellants  sought  judg- 
ment fcnr  only  9905.13,  the  estaUished  value  of  their  property  wrongfully  de- 
tniufd  under  tbe  plalntlfl's  writ,  and  fOr  that  sum  only  did  this  court  prononnce 
Judgment  In  this  there  is  nothing  of  which  the  plaintiff  can  rightfully  com- 
plain. The  objects  of  the  statutes  mentioned  are  very  clear,  and  they  are  not 
in  eondiet  wltti  each  other  in  any  sense.  Tbe  former  whs  Intended  to  limit 
tbe  jurisdiction  of  the  justice  to  joopnty  not  of  greater  value  tiian  9600, 
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while  the  latter  was  Intended  to  meet  certain  cases  therein  provided  for,  and 
to  authorize  him.  in  such  cases,  to  render  judgment  aipiinst  the  nnsuccessful 
plalntiil  for  double  the  value  of  the  property',  so  as  to  compel  its  retnm  to  the 
defendant.  It  may  be  that  the  latter  statute  might  operate  as  a  hardship  upon 
a  plaintiff  who  could  not  restore  the  property,  and  thereby  avoid  the  payment 
of  twice  its  value;  bat  such  suggestion  can  have  no  sort  of  force  here,  for.  as 
already  seen,  the  judgment  pronounced  is  for  only  the  actual  value  of  the 
property.  The  construction  we  give  to  section  41^  of  the  Code  la  suggested, 
in  note  thereto,  by  the  learned  edttois.  It  is  also  suggested  arffuendo  In  Ja- 
cobs V.  Parker,  7  Baxt.  43d;  and  the  Justice  of  the  result  reached  is  strongly 
intimated  in  Gray  v.  Jtmet,  1  Head.  545.   Let  the  mirtlwi  be  disallowed. 


FlOKETT  0.  FBsamoH  «t  ol. 
{Supreme  Court  ef  Tmnestee.  Uqr  19, 1888.) 

OouaTS  JoBMBionQy— Aowoir  to  EsTABua  Taotr  ur  I«un>  n  Axoran  Sun. 

A  bill  wu  filed  In  a  court  of  Teoneuee  by  a  landlord  against  tenants  hcMlag  land 
In  Arkansas,  to  establish  a  trost  in  favor  of  oomplalnant  In  said  land  purchased  by 
defendants  at  a  jndlcdal  sale,  oa  the  ground  that  It  was  fraudulent  for  a  tenant  to 
mrohase  his  landlord's  property  at  such  sale,  bat  no  aotnal  trand  was  inoved. 
Held,  that  suoh  purchase,  if  fraudulent  at  all,  was  only  a  oonstraoUve  or  legal,  and 
not  an  aotnal,  fraud,  and  that  said  ooort  had  no  jurisdlcUon  thereof. 

Ai^eal  turn  chanooiy  court.  Shelby  oountiy;  H.  T.  BLurr,  S^eidal  Cbu- 
eellor. 

Suit  in  obancery  by  Maiy  S.  Ftekett  agtiast  D.  It.  Fe^nwm  and  otben  to 
ut  aside  a  sale  of  real  estate  in  Arkanua  to  detsndanta,  made  under  decree 
of  court.  Tbe  decree  of  the  chancellor  waa  for  complainant  from  vbloh  de- 
cree tfala  appeal  was  taken  by  detendaida  Ferguaon  and  Hampaon.  An  opin- 
ion waa  pronounced  in  this  cause  at  the  tenn,  1887,  bnt  as  a  petition 
toi  a  rehearing  waa  allowed  before  its  pubUcatlm,  and  the  court  having  to 
aome  extent  modifled  tbe  views  therein  eziveeaed,  the  former  iqunlon  has  not 
been  published.  The  modificati<Mis  referred  to  auadent^  ^>pear  in  this 
opinlou. 

Poeton  (ft  PogUm,  for  t^pdlants.  Metea^fA  Walker,  for  appeUee. 

XsTBS,  Special  Judge.  Tbla  case  was  beard  at  the  last  term  l^tbe  eoort  m 
now  constituted,  tbe  writw  ot  this  t^lnlon  sitting  without  commlaBloB.  at 
the  request  and  by  oonsent  of  parties,  in  the  place  ot  Judge  F<»ucb!8,  who  was 
incompetent,  when  a  decree  was  pronounced  in  favor  of  the  defendants  upon 
tbe  leading  queations  involved.  Upon  a  petition  of  great  force  and  power,  a 
rehearing  was  ordered,  and  at  the  present  term  tbe  caae  has  been  resigned  by 
connsel,  who,  with  much  research  and  learning,  have  afforded  the  court  tlw 
aid  that  tbe  importance  of  the  questions  invtiived  demanded.  The  litiga- 
tion grew  out  of  a  lease  of  lands  situated  in  Mississippi  county.  Ark.,  lex 
the  term  of  Qve  years,  from  the  1st  day  of  January,  1878,  made  by  the  com- 
plainant to  the  defendants  Ferguson  and  Hampaon.  At  tbe  date  of  the  lease 
there  waa  a  suit  pending  in  the  supreme  court  of  Arkanaaa,  on  appeal  fnnn 
the  circuit  court  of  MisBlasippi  county,  in  which  the  land  thus  leased  was 
aoui^t  to  be  subjected  to  the  paytoent  of  large  incumbrances  thereon.  The 
leasees  were  fully  aware  of  the  pendency  of  thia  suit.  They  took  the  lesae, 
went  into  possession,  and  were  thus  in  posseaaion  when  a  de^uree  for  the 
sale  of  tbe  land  to  satisfy  the  incumbrances  waa  rendered  by  tbe  aupreme 
court  of  Arkansas,  and  when  it  was  sold  under  tiie  decree  <hi  tbe  28th  of 
February,  1879.  At  tliis  sale  the  defendant  Hanauer  became  the  purohaaer, 
but  both  tbe  chancellor  and  commission  of  referees  have  found  the  tiet  to 
be  that  the  purchase  was  for  tbe  benefit  of  Ferauson  and  Hampson,  and  in 
foct  their  purchase.  In  this  conclusion  we  thiafc  tbety  were  juatlfled  bf  tlw 
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•vldeoce.  ASter  purcbase  under  the  decree,  Hananer  oooveTed  the  land 
to  FenusoD  and  Hampsbu,  and  they  remained  in  possession  aa  before,  and 
were  uius  in  poesession  when  this  bill  was  filed  in  the  chancerj  court  of 
Shelby  counfy,  on  the  18tb  day  of  February,  1881,  daiming  that  under  the 
fact!  allied,  and  especially  by  reason  of  t^e  fldudaiy  relations  of  landlord 
and  tenant,  snbslstiog  betvem  the  complainant  and  the  defendants  Fei^uson 
and  Hampson  at  the  date  of  their  purchase  of  the  land,  the  complaiaaDt  was 
the  equitable  owner  thereof,  and  that  the  said  defendants  held  tbe  legal  title 
as  trustees  for  her,  under  the  equitable  doctrine  of  conirtruotlTe  trusts.  The 
complainant  sought  by  the  bill  to  establish  tbe  trust,  to  redeem  ttie  land,  and 
prayed  that  the  defendants  be  required  to  conveyit  to  her.  Process  was  duly 
eerred  upon  the  defendants  Hananer  and  Hampeon,  but  no  service  was  ever 
had  on  defendant  Ferguson,  and  he  has  nerer  entered  an  iqipearanoe.  After 
the  &Gt  of  bis  noB-rMidenoe.  or  of  his  being  beyond  the  reach  of  tbe  pro* 
oees  of  the  court,  was  developed,  publication  to  him  aa  a  non-resident  was 
duly  made,  and  an  order  pro  cmtfuno  taken  against  Um.  He  has  ateadteUj 
held  himself  aJoof  from  the  case,  and  one  of  the  chief  contentions  in  argument 
baa  been  whether  a  valid  decree  oould  be  pronounced  against  him.  based  upon 
this  publioation  and  order  pro  eot\^Mo,  At  the  threshold,  the  defendants 
Hananer  and  Hampeon  filed  a  plea  to  the  jurisdiction  of  the  court,  alleging 
tbe  ground  that  the  sabject-mattw  of  the  litigation  was  land  situated  in  an- 
other state;  and  also  that  Fwguson  was  not  before  the  court,  under  the  put>> 
lication  to  him.  The  chancellor  held  the  plea  insuffldent,  and  overruled  it. 
The  sopi^emental  bill  afterwards  filed,  and  tbe  proceedings  thereon,  need  not 
be  oonaidered.  Inasmuch  as  it  was  dismissed  by  the  complainant  herself. 
Sttbsequently,  on  bill,  answer,  and  virfumlnous  evidence,  the  case  was  beard 
before  Special  Chancellor  Ellbtt,  who  pronounced  an  able  and  learned  opin- 
ion, in  which  he  held  that,  by  reason  of  the  fiduciary  relation  of  landlord  and 
tenant,  existing  between  complainant  and  Ferguson  and  Hampson,  theoon- 
dnet  of  the  laUer,  in  purchsaing  the  land  at  the  judicial  sale,  made  them 
Irnsteee,  under  a  constructive  trust,  and  that  com[dainant  was  entitled  to 
ndeem  the  land. 

After  the  hearing  by  the  chancellor,  but  before  the  decree  was  pronounced, 
the  complainant  filed  her  UU  in  the  circuit  court  of  Mississippi  county.  Ark., 
in  which  she  repeated,  in  substance,  the  statements  and  alleg^ions  of  her  bill 
In  this  case,  and  prayed  that,  **in  the  event  of  a  failure  of  jurisdiction  In  tbe 
Tennessee  court,  in  whole  or  in  part,  she  might  to  that  extent  be  allowed  to 
Iffoeecnte  this  bill,  as  an  independent,  original  bill,  upon  the  facts  and  equi- 
ties therein  averred;  but  if  the  jurisdiction  of  the  Tenneesee  court  should  be 
sustained,  and  tbe  cause  determined  In  that  court  upon  its  merits,  and  in 
complainant's  favor,  this  bill  might  be  treated  as  auxiliary  to  that,  and  that 
complainant  might  be  permitted,  upon  supplemental  proceedings,  to  enforce 
such  decree  as  she  might  thus  obtain."  To  this  bill  in  the  Arkansas  court; 
all  the  d^endants,  Indudlng  Ferguson,  promptly  tiled  an  answer  and  cross- 
bill. In  their  oroes-blll  they  set  up  their  title  to  the  land,  claiming  that  tbe 
Tennessee  court  had  no  jurisdiction  of  tbe  case,  asked  that  Mrs.  Pickett's 
claim  of  title  be  removed  as  a  cloud  on  their  title,  and  that  she  and  her  solio* 
Itots  be  enjoined  from  prosecuting  her  suit  in  Tennessee.  In  obedience  to  the 
I»ayw  oftheerosB-biU.au  Injunction  was  grouted  against  the  complainant 
and  ber  solldtmrs,  and  its  purport  made  known  to  them  tn  Tennessee.  Not- 
withstanding this  InjonoUon,  tbe  complainant,  by  her  scdielton,  prmared  and 
caused  to  be  entMred  tbedeeree  whiob  the  ehanoellorhad  ordeted  in  her  favor* 
and  anbseqnently  obt^nad  from  Uie  efaanoellor  an  injuneUou  i^pUnst  the  de- 
fendanta  and  ttwtr  solieltorB,  prohibiting  Uiem  from  &e  farther  prasecution 
of  their  suit  la  Arkansas.  In  disobedience  of  this  writ,  the  defendants  atiU 
praseonted  their  eross-Ull  in  the  courts  of  Arkansas,  and  tbe  reocwd  In  this 
I emteaoea eonfiom^  proceedings  against  Uwm  for teeaob otUie  Injono- 
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tion.  The  complainant  and  ber  oonnsel  were  duly  adjudged  guUtj^  of  con- 
tempt  by  the  circuit  court  of  Mlsfliasippi  county,  Ark.,  and,  as  a  penalty  for 
their  contumacy,  that  court  ordered  that,  uniaas  the  oomplalnant  pnr^fed  her- 
self of  the  contempt  by  setting  aside  the  decree  entered  in  her  favor  in  the 
Tennessee  court,  she  would  not  be  allowed  to  prosecute  ber  bit!  in  that  oonrt. 
The  complainant,  refusing  to  comply  with  the  order  of  the  oonrt,  made  snn- 
di7  ineffectual  efforts  to  plead  to  and  defend  ttie  cross-bf  II. 

The  defendants  aied  all  the  evidence  taken  on  both  sides  in  the  chancery 
court  of  Shelby  county,  and  on  this  they  went  to  trial.  The  court  still  re- 
fusing to  bear  the  complainant  in  the  suit,  pronounced  a  decree  dismissing 
ber  bill  for  want  of  equity,  and  perpetuating  the  temporary  injunction  granted 
on  the  cross-bill.  The  case  was  carried  to  the  supreme  court  of  Arkansas,  and 
there  Mrs.  Pickett  i4^>eared  by  her  counsel,  and  the  case  was  fully  argued  on 
boUi  sides.  That  court,  in  1885,  affirmed  the  decree  of  the  lower  court,  and 
in  an  opinion  reported  In  45  Ark.  177,  held  that  the  relation  of  landlord  and 
tenant  between  Mrs.  Pickett  and  Fai|pi8on  A  Hampeon  did  not  forbid  the 
purchase  of  the  land  by  the  latter;  that  there  was  no  constructive  trust;  and 
that  Mrs.  Pickett  was  not  tbeeqnitable  owner  of  the  land.  The  record  of  that 
suit  is  a  part  of  the  record  here,  and  the  report  of  the  opinion  of  the  sopreme 
court  of  Arkansas  has  been  produced  on  the  argument  of  the  case.  It  will 
then  be  seen  that  the  circuit  and  supreme  courts  of  Aricansas  have,  upon  the 
record  substantially  the  same  as  this,  reached  a  conclusion  upon  the  merits  of 
the  controversy  In  direct  antithesis  to  that  reached  by  the  chancellor,  and  that, 
while  the  complainant's  right  to  the  Arkansas  land  is  established  by  a  decree 
of  the  cbanoety  court  of  Tennessee,  entered  by  her  counsel  in  disobedience  of 
the  injunction  in  the  Arkansas  court,  the  defendants  are  in  possession  of  the 
land,  with  a  decree  of  the  supreme  court  of  Arkansas  establlshiog  their  title, 
but  rendered  at  thAr  instance,  tn  Ttolation  of  the  injunction  of  tm  Tennessee 
court.  ' 

The  decree  of  this  court  at  the  last  term  was  based  exolusively  upon  the 
ground  that  the  ooutts  of  Tennessee  could  not,  undw  the  anthoritles,  entertain 
jurisdiction  of  the  case  by  reason  of  the  fact  that  the  subject-matter  of  the 
litigation  was  land  situated  in  another  state.  The  principles  of  the  decision, 
very  briefly  stated,  were  these:  Tbe  court  left  out  of  view,  as  the  chancellor 
did,  the  claim  that  ths  defendants  Ferguson  and  Hampson  were  guilty  of  act- 
ual fraud  in  refusing  to  give  their  notes  in  advance  for  the  annual  rents  of 
the  land,  for  the  reason  that  it  was  not  satisfied  from  the  evidence  that  the 
claim  was  well  founded,  or  that  the  fraud,  if  any  was  in  fact  practiced,  was 
effected  to  produce  the  alleged  Injury  to  the  complainant.  There  being  in  tbe 
opinion  of  tbe  court  no  actuid  effective  fraud,  the  case  was  treated,  Uke  the  chan- 
cellor treated  it,  as  one  involving  a  constructive  trust  predicated  lUone  on  tbe 
supposed  fiduciary  relation  of  landlord  and  tenant,  which,  under  the  doctrine 
of  some  of  the  authorities,  forbade  the  purchase  of  the  leased  land  by  the  ten- 
ant while  the  relation  existed.  The  court  assumed,  without  disoussitn.  tbat, 
under  ttie  Tennessee  cases,  the  tenant  coold  not  thus  purobase  and  hold  tar 
himself,  and  proceeded  with  this  asaumptlon  to  decide  that  the  trust  imposed 
in  this  case  was  a  oonstructive  trust,  arising  from  constrnctiTe  fraud  on]y. 
1  Perry,  Tmste,  §  168. 

The  limitation  of  the  jarisdletion  of  courts  of  equity  to  make  deereee  n- 
speeting  tends  situated  in  other  states  or  connMes  than  that  of  the  f(«itm,  to 
cases  of  contract,  trust,  and  fraud,  as  settled  in  3faM$ie  v.  WatU,  6  Granch, 
IM,  and  uniformly  followed  by  tbe  other  courts,  was  announced,  and  the  doc- 
trine evolved  from  the  autliorltles  that  its  fundamental  principle  was  aa  avoid* 
anos  of  the  disturbance  of  the  comity  whloh  ought  to  exist  t»twean  tbe  courts 
of  different  nations  itf  bringing  the  decisions  of  for^gn  tribunals  into  otmfliot 
with  thoae  of  the  ioauB  ret  Hta;  that  the  raUoruUe  of  the  llmitaUon  required 
timt  the  contract,  trust,  and  fraud  Intended  by  the  couzti  Id  estaUlsblDg  tba 
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limitations  should  be  understood  to  be  an  express  contract,  a  direct  trust,  and 
actual  fraud;  that  tbe  constiuctive  trust  arising  from  actual  fraud  should  be 
classed  under  the  head  of  "fraud"  In  the  statement  of  the  Jimitation ;  that  be- 
cause the  legal  and  equitable  principles  governing  express  contracts,  direct 
trusts,  and  actual  frauds  were  substantial^  the  same,  to  use  the  expression  of 
Lord  Habdwiokb.  "in  every  place,"  there  was  but  little  danger  in  such  cases  ^ 
of  disturbing  tbe  comity  between  the  courts  of  different  countries  by  making 
a  decree  touching  land  in  a  foreign  country;  that  the  liabilities  in  such  cases 
of  contrail,  trust,  and  fraud  were  for  the  most  part  "purely  personal."  and 
therefore  witbln  another  principle  of  the  doctrine  of  the  jurisdiction*  but  that 
cases  of  constructive  trust,  arising  from  mere  constructive  fraud,  and  involv- 
ing doubtful  and  disput«d  equities,  thut  were  not  generally  accepted  by  the 
courts  of  all  states  and  countries,  were  not  within  the  Jurisdiction;  for  in  such 
cases  tbe  danger  existed  of  violating  the  fundamental  principle  of  tbe  doo> 
trine,  by  tbe  risk  of  disturbing  the  comity  between  the  courts  of  different 
countries,  in  bringing  thedecisions  of  foreign  tribunals  into  conflict  with  those 
of  the  loaiu  ret  aitce;  and.  Anally,  it  was  said  that,  because  the  supreme  court 
of  Arkansas  had  in  this  very  case  held  that  a  constructive  trust  did  not  arise 
from  the  relation  of  landlord  and  tenant,  the  exercise  of  the  jurisdiction  here* 
upon  the  theory  that  it  did,  would  make  a  signal  case  of  the  disturbance  of 
the  comity  that  ought  to  exist  between  the  courts  of  sister  states,  and  in  efCect 
operated  to  impi'esa  upon  the  lands  of  Arkansas  "a  metaphorical  trust."  aris- 
ing under  the  notion  or  doctrine  of  tbe  Tennessee  courts,  in  direct  antagonism 
to  the  doctrine  of  the  courts  of  the  loeu»  rei  *ita.  It  was  show  n  Uint,  in  Maa^ 
tie  V.  Watts,  the  fraud  wafl  actual,  although  not  so  expressly  characterized, 
and  that  "perhaps  in  no  well-considered  case  has  the  jurisdiction  been  extended 
to  rights  founded  on  doubtful  equities,  or  mere  constructive  fraud,  or  upon 
kgal  principles  that  are  not  recognized  and  enforced  generally  by  the  juris- 
prodence  of  enlightened  nations.  TheauthOTitiea  cited  were:  Pmn  v.  Lord 
Baltimon^  1  Yes.  Sr.  444;  Angu»  v.  Angm^  West.  Ch.  23;  Lord  Cranutoton 
T.  Johmton^  3  Ves.  170;  HaanU  t.  Wattg^  6  Craaoh,  148:  Gardner  v.Ogdm, 
22  K.  r.  327;  PUAett  t.  Fergmon,  45  Ark.  178;  2  Lead.  Cas.  Eq.  pt  2,  pp. 
1832, 1833;  Whart.  GonO.  Law,  (£d.  IStil.)  §  288;  MUUr  T.  mOtong,  7  Bazt 
£31.  537,  «t  Mff.;  2  Fom.  £q.  Jur.  g  1044  »t  a»q. 

Upon  the  reconsideration  of  the  case  now,  the  conrt  baa  condoded  that  its 
decision  ou^  to  be  placed  on  another  ground,  which  is  fundamental,  and  It 
follows  that  the  opinion  of  the  last  term  ia  not  to  be  followed  as  a  precedwt. 
This  ground  will  be  presently  stated,  Thepetltum  uid  atgument  tot  the  wtOf 
pkUnant  eameatly  insist  that  the  court  was  in  error  in  oonoluding  oa  the  for- 
loer  bearing  that  the  charge  of  actual  fraud  against  ttie  defendants  Ferguson 
and  Hampsni,  in  pnaniaiog  and  then  refusing  to  give  their  nc^  for  Uie  flve- 
yeara  rent,  was  not  snstained  by  tbe  erldenco.  we  have  again  carefully  ex- 
amined and  considered  tbe  evidenoe  on  tUs  point,  and  find  oaradves  un^de 
to  agree  with  tbe  teamed  oonnsd.  The  charge  is  substantiaUy  that  these  de- 
fendants, as  lessees,  by  tbe  terms  of  the  contract  of  lease,  agreed  to  give  their 
notes  for  the  fiT&-years  rent  to  the  complainanl^  and  fraudulently  refused  to 
do  so;  wherry  the  complainant  was  unable  to  raise  tbe  mon^  with  which  to 
pay  off  the  lncamt»aac6  on  the  property,  and  prevent  the  sale  under  tbe  de- 
cree of  the  Arkansas  oourL  It  appears  from  the  arlAnce,  and  the  result 
showed,  that  complainant  had  no  other  adequate  resource  from  which  to  raise 
this  money,  and  thereby  fffevent  the  sale.  She  claims  that  her  main  object  in 
making  the  lease  was  to  secure  the  notes  of  the  lessees  with  which  to  raise 
this  money.  The  written  lease,  as  executed  in  duplicate,  contains  no  such 
promise  on  the  part  of  the  lesaeea  to  give  notes,  but  an  original  covenant  to 
pay  the  rents  in  annual  installments.  Waiving  tbe  question  of  tlie  competency 
ctf  parol  evidenoe  to  enlarge  or  add  to  the  written  contract  tills  important 
proioise,  it  ia  clear  that,  in  the  face  at  the  denials  of  tlie  answer  and  the  omis- 
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Bion  of  the  promise  frotn  the  writing,  the  oomplaiiutiit  vsb  required  to  miike 
full  and  satisfactory  proof  that  the  promise  was  in  fact  made.  Without  en- 
tering upon  a  discussion  of  the  questions  of  fact,  we  think  the  complainant 
lias  wholly  f^led  to  do  this.  In  the  ftrst  place,  the  weight  of  the  direct  testi- 
mony on  this  point  Is  against  her,  and  the  undisputed  circumstances  of  the 
case  abundantly  negative  the  contention.  Some  of  these  drcumstanoes  are 
the  following:  (1)  The  claim  is  that  the  main  inducement  of  the  contract  of 
lease  was  to  enable  the  complainant  to  get  the  notes,  and  yet  she  and  her  hus- 
band formally  executed  the  contract  without  this  feature  in  it.  (2)  She  claims 
that  it  was  omitted  in  order  that  the  land  might  be  surveyed,  and  yet  it  was 
surveyed  a  abort  time  thereafter,  and  she  did  not  then  demand  the  notes.  (3) 
The  lease  was  made  in  November,  and  yet  on  the  1st  of  the  succeeding  January 
she  surrendered  the  possession  of  the  land  to  the  lessees,  according  to  the 
terms  of  the  lease,  without  demanding  the  notes.  (4)  The  defendants  Fergu- 
son and  HampBon  were  shrewd  bosiness  men,  who  knew  that  the  land  leased 
was  subject  to  an  incumbrance  nnder  a  deoee  of  court  which  might  defeat 
the  lessor's  title  within  a  short  time  after  the  transaction,  and  It  is  not  at  all 
probaUe  that  they,  in  disregard  oi  the  danger  Incurred,  agreed  to  give  their 
n^otiable  notes  for  five  years*  rent  in  advance,  amounting  to  about  •17,000. 
(5)  It  is  shown  that,  understwdinglyuid  purposely, anything  like  acovmant 
for  quiet  enjoyment  was  omitted  ftom  tiie  oontxaet,  under  the  impressiim  that 
an  expreea  covenant  was  necessary  to  bind  the  lessfff  to  keep  the  tenant  in 
possession  during  the  term.  It  would  seem  to  be  «ctremely  improbable  that 
Hie  lessees,  If  otherwise  inclined  to  give  the  notes  for  the  flve-yean  rent  in 
advance,  would  agree  to  do  so,  and  at  the  same  time  release  the  lessor  ftom 
the  legal  obligation  to  keep  them  In  poaseaslon  during  the  entire  term. 

Without  enlarging  this  discussion,  our  conclusion  is  a^n  that  the  com- 
plainant has  not  only  failed  to  establish  this  verbal  contract  on  the  part  of  the 
lessees  to  give  rent  notes,  but  that  it  Is  dl^roved.  If  the  contract  to  give 
the  rent  notes  is  disproved,  there  eonld  be  no  fraudulent  refusal  to  give  th«n, 
and  no  fraud  effective  to  produce  the  failure  of  ttie  complainant  to  pay  off  tlie 
Incumbrances.  It  m^bt  be  conceded  that  the  oondact  of  tiiese  defendants,  in 
other  respects  mentioned  In  the  petition,  was  subject  to  ciitidsro  and  censnre, 
and  yet  it  is  quite  clear  that  the  essential  element  to  consUtnte  the  effective 
firand  charged  in  the  bill  Is  not  established. 

The  only  ranaining  question  is  whether  the  ground  upon  whltdt  the  chan- 
cellor based  his  deeree  is  sustainable,  and  Justifies  a  decree  for  tAie  complain- 
ant. He  held  that  the  relation  ci  landlord  and  tenant  creates  such  Influenees 
of  tout  and  confldcoice  that  courts  of  equity  will  construe  a  trust  to  arise  out 
of  a  purchase  by  the  tenant  at  the  leased  property  at  judicial  sale  for  the  sat- 
isfaction of  an  incumbrance  thexeon.  This  is  a  vexed  and  disputed  questira, 
as  shown  by  the  arguments  aiul  bzlefe  of  counsel  While  Judge  Story  a^ 
Mr.  Perry,  in  their  discussion  of  this  doctrine,  mention  **landIord  and  tenant" 
In  their  enumeration  of  the  fiduciary  relations  from  which  the  trust  may  be 
c<mstrued,  neither  Mr.  Pomeroy,  Mr.  Sugden,  nor  White  and  Todor  in  tlieir 
notes,  do.  2  Pom.  £q.  Jur.  §§  958,  963;  2  Sugd.  Vend.  362  et  teq.;  1  Lead. 
Cas.  £q.  pt.  1,  p.  237  et  seq. 

But  this  court  is  saved  the  labor  of  a  full  discussion  of  this  question  by  rea- 
son of  the  fact  that  It  has  been  authoritatively  si'ttled  iu  the  case  of  Bumpaaa 
Y.AUoDander,  10  Helsk.  542,  and  we  feel  that  we  are  bound  to  follow  Uiat 
precedent,  even  If  we  doubted  the  soundness  of  the  doctrine  there  announced, 
which  we  do  not.  We  understand  the  opinion  In  that  case,  on  its  facts,  to 
be  decisive  of  this,  and  to  settle  the  doctrine  in  Tennessee  that  courts  of  equity 
will  not  ordinarily  construe  a  trust  to  arise  from  the  purchase  by  the  tenant, 
at  a  trust  or  judicial  sale,  of  the  property  held  under  the  tenancy.  We  are 
satisfied  with  this  doctrine,  and  are  content  to  adhere  to  it.  The  statement 
of  the  judge  who  delivered  the  opinion  in  8oott  v.  Levg,  6  Lea,  667,  we  r^ard 
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as  a  dfotem*  and  not  a  dedtion  oremiliiig  the  case  of  AwnpoM  t.  AVaander, 
See  Can^  t.  Gngory,  18  B.  Men.  S05. 

From  aU  this,  it  TeaaHs  that  the  deoiee  here  should  be  for  the  defendants* 
both  w  the  qoesUon  of  juriBdietion  (for  if  there  Is  not  even  a  constructiTO 
trust  arising  from  the  fldaciarj  relatioDi  the  ooorts  of  Tennessee  can  have  no 
oonoeivable  gronnd  of  JarisdioUon  of  tliis  case  aflfeoting  land  in  Arkansas)  and 
m  the  moits. 

The  petition  for  rehearing  must  be  dlsniissed,  and  the  decree  entwed  at  the 
last  term.  Inelnding  the  judgment  for  the  complainant,  as  shown,  enforced. 
The  report  of  the  referees  Is  set  aside.  It  may  be  proper  to  remodel  in  some 
respects  the  decree,  as  entered  at  the  last  term,  so  as  to  make  It  oonfonn  in 
foil  to  the  pri neipIeB  of  this  opinion. 


Pabkeb  e.  Walker. 
(Supreme  Covrt  of  Tenne$»ee.  May  6, 18S8.) 

Vaowbb  iHD  Bbokxbs— Biait-Ebtxtb  BBOKBsa— Rioar  TO  CoHunuoin. 

naintUt.  a  real-ettate  brolcBr,  agreed  to  proonre  a  pnroliaser  for  oertain  land  of 
defendant  at  a  price  named,  for  wfiioh  he  was  to  receive  an  agreed  som  as  oommls- 
aion.  He  foand  anoh  purohaser,  and  a  written  agreemmt  was  entered  into  by  both 
defendant  and  the  proposed  purchaser,  by  which  the  latter  was  to  take  the  laud  at 
the  price  named,  and  was  to  nave  time  to  examine  the  title.  Within  the  time  fixed, 
the  purchaser  made  a  groundless  objection  to  the  title,  which  was  in  fact  good, 
and  refused  to  take  the  land;  but  defendant  did  not  sue  for  speoiflo  performance. 
Held,  that  plainUff  was  entitled  to  the  fnll  amoontof  Uscomnussioa.'  Foms  and 
Shodobass,  JJ.,  dissenting. 

-  Error  to  circuit  court,  Shelby  county;  Xj,  H.  Estes,  Judge. 

A<AIon  by  Minter  Parker,  a  real-estate  broker,  against  J.  F.  Walker,  to  re> 
cover  commission  for  making  a  sale  of  land.  The  action  was  tried  in  thecir- 
cuit  court  upon  an  agreed  statement  of  facts,  and  judgment  waa  rendered  for 
defendant,  and  plalnttfT  brought  error. 

John  D.  Martin,  for  plaintiff  in  error.  Poston  A  Posfon,  for  defendant  in 
error. 

Lttrton,  J.  This  case  waa  heard  upon  an  agreed  state  of  facta,  from  which 
it  appears  that  the  plaintiff,  areal-estate  broker,  agreed  to  procure  a  purchaser 
fOr  certain  property  at  612,300,  and  take  #300  for  his  commissions  as  com- 
pensation. In  puriuance  of  this  agreement,  Parker  did  find  a  number  of  gen- 
tlemen who  agreed  to  take  the  property  together  at  the  price  the  owner  was 
willing  to  take.  A  written  agreement  of  purchase  wasdrawn  up,  at  the  sug- 
gestion of  Parker,  by  the  attorney  of  Walker,  and  signed  by  Mr.  Walker,  ami 
the  purchasers  so  secured  by  the  broker.  Twenty  days  was  given  within 
which  the  purchasers  sbould  examine  the  title,  and  reject  same  if  unsatisfao- 
tory.  This  agreement  was  a  de6nite  agreement  to  consummate  the  sale  if 
title  was  sound;  and,  being  signed  by  the  parties  waa  valid  under  the  statute 
of  ^uds,  and  enforceable  in  equity  by  a  bill  for  specific  performance,  by 
either  party.  The  purchaser,  within  the  time  allowed  by  the  contract,  oon- 
sulted  counsel  as  to  the  title,  and,  being  advised  that  it  wan  defective,  declined 
to  carry  out  their  agreement.  Walkercaused  a  bill  to  be  prepared  to  enforce 
performance,  and  notified  the  purchaser  that  it  was  bis  purpose  to  compel  a 
performance  of  their  agreement;  but  for  reasons  not  stated  did  not  file  his  bill, 
and  abandoned  bis  purpose  to  hold  the  purchasers  to  tlieir  bargain.  Parker, 
nbder  this  state  of  facta,  insists  that  he  has  done  all  he  was  obligated  to  do 

^BespectiiiR  therfghtB  of  Teal*estate  brokers,  and  when  their  commissions  are  esmed, 
see  Jarrls  v.Scbaeter,  (N.  Y.)  UN.  £.  Bep.  684:  Robinson  v.  Elndley,  (Kan.)  12Pao. 
Bep.687:  Batto  v.  Shej^rd,  (Ean.)  MPac  Rep.^;  Zeimerr.  AntiseU,  (Cal.)17Pao. 

643;  Henderson  v.  Vincent,  (Ala.)  4  Soatb.  Rep.  180;  Drelsback  v.  RoUias,  (^n.) 
UFa&Bqp.l87. 
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hy  his  emplo^ent;  bat  ttwt  helfl«ntitled  tohlsoommisslinis.   Walko;.  apoa 

the  other  band.  resistB  payment  upon  the  ground  that  no  sale  has  been  made, 
and  that  the  refusal  of  tbe  purchasers  to  complete  the  purchase  has  caused  the 
failure  of  the  negotiations,  and  that  be  is  not  bound  to  compel  a  specific  pef^ 
formance,  but  may  drop  the  matter  as  an  unsuccessful  effort  to  make  a  sale, 
for  which  he  owes  nothing  to  tbe  broker.  This  view  of  the  matter  was  taken 
by  the  circuit  judge  to  whom  the  issues  of  law  and  fact  were  submitted,  who 
rendered  a  judgment  for  the  defendant.  The  controveny  turns  upon  the  ex- 
tent of  the  obligation  undertaken  by  one  who  assumes  to  act  as  a  broker,  and 
the  duty  which  he  agrees  to  perform. 

"  A  brdEer, "  says  J  udge  Story,  **  is  an  agent  who  is  employed  to  n^otiate 
sales  between  the  parties  for  a  compensation  in  tbe  form  of  a  commission. 
In  tbe  proper  exercise  of  his  functions,  he  does  not  act  in  his  own  name,  but 
only  as  middle-man."  Story,  Cont.  §  344.  In  his  work  on  Agency,  he  de- 
fines a  broker  as  "one  who  makes  a  bargain  for  another,  and  receives  a  com- 
mission for  so  doing.  Properly  speaking,  a  broker  is  a  mere  negotiator  be- 
tween  the  other  parties. "  Story,  Ag.  §  In  the  substantial  cori-ectnees  of 
this  definition  all  the  authorities  concur.  The  oQlce  he  undertakes,  is  to  bring 
the  buyer  and  seller  to  an  agreement,  or,  as  some  of  the  cases  put  it,  he  un- 
dertakes to  procure  a  purchaser  willing  and  able  to  enter  into  an  agreement 
of  purchase  upon  the  terms  of  the  seller.  This  general  obligation  which  be 
assumes  or  undertakes  may,  of  course,  be  varied  by  contingencies,  and  broad- 
ened or  narrowed  by  specific  contract.  In  the  case  now  under  consideration, 
the  very  terms  of  the  agreement  between  the  owner  of  the  property  and  bis 
agent  only  required  the  latter  to  "procure  a  purchaser,"  and  the  particular 
agreement  conforms  to  tbe  very  definition  of  a  broker's  general  contract  and 
undertaking.  "To  procure  a  purchaser"  of  real  estate,  not  only  implies  that 
the  purchaser  shall  be  one  able  to  comply,  but  tbe  furtlier  idea  that  the  seller 
and  the  purchaser  must  be  bound  to  each  other  in  a  valid  contract.  To  this 
must  we  agree.  An  oral  agreement  upon  the  part  of  the  purchaser  would  not  be 
a  valid  agreement;  and  if  he  refused  to  complete  tbesa^  after  such  oral  agree- 
ment, without  fault  upon  the  part  of  the  seller,  the  obligation  of  the  broker 
would  not  be  fulfilled,  and  he  could  not  recover  his  commissions.  If,  on  the 
other  hand,  the  purchaser  was  not  only  able  but  willing  to  complete  tiie  sale, 
and  the  vendor  then  refused  to  sell,  or  is  unable  to  fulfill  tbe  terms  upon  bis 
part,  or  make  a  good  title,  or  the  trade  falls  through  for  any  other  default 
upon  tbe  part  of  tbe  seller,  the  commissions  are  nevertheless  earned.  2  Add. 
Cont.  (Morgan's  Ed.)  8  931;  Cook  v.  Fiake,  12  Gray.  491;  Tombs  v.  Alex- 
ander, 101  Mass.  355,3  Araer.  Rep.  349;  Mooney  v.  Elder,  66  U.  T.  238. 
But  if  a  valid  and  enforceable  agreement  be  entered  into  by  tbe  purchaser, 
and  he  decline  to  complete  the  sale  for  insufficient  reasons,  the  seller  ought 
not  to  be  allowed  to  deprive  tbe  broker  of  his  commissions  by  his  refusal  to 
compel  tbe  performance  of  a  valid  contract  of  purchase.  The  broker,  in  such 
case,  ^as  done  all  he  can  do,  and  aU  he  undertakes  to  do.  He  has  produced  a 
purchaser  able  to  comply,  or  one  satisfactory  to  the  seller,  for  he  has  accepted 
him  as  a  purchaser;  and  willing  to  purchase,  for  he  has  freely  bound  himself 
by  a  valid  agreement  to  buy  the  propei-ty.  The  subsequent  unwillingness  to 
carry  out  bis  purchase  cannot  affect  the  validity  of  tbe  agreement  by  which 
be  has  bound  himself  to  take  the  property.  This  assent  of  tbe  contracting 
parties,  and  this  valid  agreement,  having  been  brought  about  through  the  in- 
tervention of  the  agent,  complete  his  obligation,  and  is  all  he  undertook  to 
do,  and  just  what  his  piiucipal  employed  him  to  do.  If  such  a  purchaser,  be- 
ing thus  bound,  undertakes  to  avoid  his  agreement  upon  insufficient  I^al 
grounds,  the  vendor  may,  if  he  choose,  compel  a  specific  performance;  but  if 
be  elect  to  release  him,  rather  than  incur  the  expense  or  annoyance  or  delay 
of  a  litigation,  he  ought  not,  in  equity  and  justice,  make  such  election  at  the 
expense  of  his  broker.   Under  the  particular  engagement  entered  into  be- 


Digiiized  by  Google 


Tenn.] 


PARKKR  V.  WALKKR. 


898 


tween  (he  plalntifE  and  defendant,  and  under  the  general  and  usual  agree- 
ment implied  from  the  very  defliiition  of  the  term  "broker*"  the  plaintiff  in 
this  case  has  accomplished  just  what  be  undertook  to  do,  and  just  what  thede- 
fendant  agreed  to  juty  faim  fordoing.  No  objection  Is  made,  or  can  be  made 
in  this  case,  as  to  the  ability  of  the  purchaser  procured  by  defendant  to  com- 
ply with  the  terms  of  the  contract  of  purchase.  Such  an  objection  should 
have  been  made  before  Walker  accepted  them  as  purchasers,  and  bound  him- 
self to  sell  to  them.  'Jiopster  v.  Ifageveneyt  9  L«a.  151.  The  wilUngness  of 
Walker  to  accept  the  purcbasers  as  such,  and  his  satisfaction  with  the  trade, 
is  shown  by  an  extract  from  the  agreed  statement  of  facts:  "After  tbeir  in- 
troduction as  would-be  parchasers,  they  either  would  not  or  could  not  pay  the 
$12,300  cash,  which  Walker  had  authorized  Parker  to  sell  the  property  for, 
but  offered  to  buy  it  upon  the  terms  specified  in  Exhibit  A,  [part  cash,  bal- 
ance on  time.]  *  «  «  Walkeri^reed  to  those  terms;  and  thereupon  Par- 
ker, being  present  at  said  interview,  suggested  that  said  agreement  be  reduced 
to  writing,  and  signed  by  the  parties,  both  buyers  and  seller,  whereupon  the 
written  contract.  Exhibit  A,  was  drafted  by  Walker's  lawyer,  and  executed 
by  ail  the  parties. "  Upon  the  executioo  of  this  agreement  of  siJe,  nothing 
more  remained  that  the  broker  could  do.  or  that  he  was  bound  to  do.  It  was 
for  hia  principal  to  elect  whether  he  would  hold  the  purcbasers  to  their  bar- 
gain or  release  them.  If  he  had  chosen  to  have  enforced  the  agreement,  it 
must  be  conceded  that  the  brokercould  have  reoovered  his  commissions.  Can 
it  be,  then,  that  if,  on  the  other  hand,  his  principal  preferred  to  release  them, 
that  he  can  thereby  defeat  their  claim  to  their  reward?  The  question  as  to 
whether  the  title  of  Walker  was  or  was  not  good  is  wholly  immaterial.  If  it 
was  bad,  and  the  sale  defeated  on  that  account,  the  broker,  by  all  the  authori- 
ties, is  entitled  to  his  commissions,  unless  he  was  apprised  of  the  defective 
title,  and  undertook,  with  such  knowledge,  to  find  a  purchaser.  The  title 
does,  however,  from  the  abstract  in  the  record,  appear  to  have  been  good,  and 
the  objection  of  the  purchasers  captious.  The  liability  of  the  seller  to  his 
bnAer,  under  such  a  state  of  facts,  seems  clear  upon  a  fair  interpretation  of 
the  agreement  between  them. 

The  conclusion  which  we  entertain  is  supported  by  considerations  of  equity 
and  jostioe  to  an  energetic  and  useful  class  of  middlemen.  That,  In  some 
cases,  a  hardshtp  will  result  to  vouM-be  Tendws,  who  may,  in  wder  to  avoid 
paying  ccnnmiBsiona,  be  tmceH  to  compel  the  unwilling  pnrcbasar  to  omuj^ 
with  his  contract.  Is  not  a  matter  so  serious  as  to  determine  that  the  law 
must  therefore  be  otherwise.  If  a  aelln  prtfecs  to  release  a  purchaser  who  is 
morally  and  locally  bound  to  oomidy  with  his  bargain,  he  ought  not  to  com- 
plain U  the  law  hfdda  that  he  cannot  do  so  at  the  expense  of  bis  bndur,  whose 
labors  and  ability  have  brought  about  a  Innding  agreement.  The  w^ht  of 
authority  aeema  to  support  the  view  we  have  taken.  Coieman  v.  MaadSt  18 
Bosh.  858;  Tomht  t.  Almander,  101  Mass.  255,  8  Amer.  Bep.  349;  Low  t. 
MUUr,  53  Ind.  294,  21  Amer.  Rep.  192.  This  last  la  a  well-reasoned  case, 
and  the  learned  judge  refers  to  a  l^rge  number  at  cases,  as  supporting  the  view 
here  announced,  to  which  we  have  not  had  access. 

The  judgment  wlU  be  revened,  and  Judgment  rendered  h«ce  for  9800  and 
costs. 

FoLKES,  J.,  {dissmting.)  I  regret  that  I  cannot  concur  in  the  opinion  of 
tlie  majwity  of  the  court  in  the  disposition  of  this  cause.  I  have  always  un- 
derstood that,  to  entitle  a  xeal-estate  iwent  to  his  commissions,  he  must  dllect 
a  sale,  ur  bring  the  seller  a  party  ready,  willing,  and  able  to  buy;  and  when 
he  has  done  thu,  and  the  sale  is  defeated  by  defective  title  of  seller,  or  by  the 
wrongful  refusal  of  seller  to  comply,  or  some  default  on  his  part  which  re- 
sults to  defeat  the  sale,  he  can  recover.  Bu£  in  the  case  at  bar  the  seller  has 
a  good  and  perfect  tiUe.  and  is  ready  and  willing,  anxious  and  able,  to  com- 
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ply  with  bis  contract.  The  aale  is  defeated  by  the  captious,  and  not  to  say 
iriTOlous,  objection  of  the  purchasers  to  the  title.  It  is.  indeed,  not  denied 
tliat  the  terms  of  the  deed  which  were  seized  upon  as  an  excuae  for  non-per- 
formance on  the  part  of  the  proposed  purchasers,  created  an  estate  tail,  which, 
under  the  statute,  vested  title  in  fee  in  Mrs.  Botts.  Moreover,  there  was  a 
decree  of  the  chanoeiy  court,  unappealed  from,  years  ago,  construing  this  to 
be  a  good  title  in  fee.  Again,  the  seller  asked  for  an  extension  of  the  20  days 
within  which  purchaser  was  to  approve  the  title,  promising  to  try  to  obtain 
quitclaim  deeds  from  the  parties  who,  it  was  assumed,  might  have  an  inter- 
est  in  the  property,  so  as  to  remove  the  objection  made  to  the  title.  This 
was  declined  by  the  proposed  purchasers.  Alt  of  which  shows  that  this  trade 
has  fallen  through  for  no  possible  wrong  or  default  on  part  of  the  seller,  but 
by  the  wrongful  act  of  the  proposed  buyer.  Under  this  state  oi  facts,  we  are 
to  determine  whether  the  real-estate  brokra  is  to  onerate  the  seller  with  foil 
commissions  as  for  k  consummated  sale. 

It  affords  us  but  little  tight  to  read  the  definition  of  a  broker,  as  given  in 
the  books.  We  might  as  well  undertake  to  determine  the  liability  of  a  banker 
in  failing  to  protest  a  note  made  payable  at  his  office  on  a  day  "fixed,"  when 
the  maker  had  removed  his  residence,  by  looking  to  the  deflnltion  In  the 
books  of  a  banker.  There  is  . no  trouble  in  defining  either  the  one  or  the  other, 
but  definition  does  not  determine  the  rights  and  duties  under  complicated  or 
exceptional  state  of  fncts.  To  determine  what  the  liability  of  the  parties  Is, 
we  must  see  what  their  contract  was  in  terms;  then  ascertain  the  meaning 
and  intention  of  the  parties.  At  the  time  the  contract  was  entered  into,  and 
where  incomplete  in  expression,  we  must  learn  what  equity  and  good  con- 
science requires,  under  the  circumstances,  between  the  parties.  How  would 
definition  help  us,  and  what  would  become  of  the  broker,  if  his  right  to  com- 
pensation in  a  case  where  he  had  called  the  attention  of  a  purchaser  to  land 
In  his  hands  for  sale,  and  without  ever  having  brought  him  to  the  seller,  the 
sdler  should  seek  the  parfy*  with  knowledge  that  the  broker  was  engaged  In 
trying  to  sell  to  him,  and  then  himself  make  the  sale  direct,  was  made  to  de- 
pend on  definitiou  as  "one  who  makes  a  bargain  tot  another,  and  rec^res  a 
oommissioa  for  so  doing?"  He  haa  made  no  bargain,  but  is  honestly  trjing 
to  do  80,^  when  ihe  owner  makes  the  sale  in  penon  to  ttift  same  man.  Under 
the  definition,  he  would  be  entitled  to  no  compensation;  but  In  eqai^  and 
good  conscience,  and  under  aJI  the  authorities,  he  is  entitled  to  his  commis- 
sions In  just  sndh  case.  8u»adorffy.  BehnUdtt  56  N.  Y.  319;  Barp  Cvm* 
mint,  S4  Pa.  St.  894;  Lincoln  v.  MoClatehie,  86  Conn.  186;  Baytter  t.  Jfo- 
geveney,  9  Lea,  148.   Let  us  apply  this  lessen  to  the  case  at  bar. 

We  And  from  the  t^preed  statements  of  facts  that  the  brtdcer  sought  the 
owner,  and  informed  him  that  he  thought  he  conld  sell  his  land,  and  would 
do  so  for  9300  compensation.  The  owner  replied  that  he  mast  have  912,000 
net  for  Ids  land.  Tltereupon  the  broker  agreed  to  procure  a  pnrchafl«'at912,- 
300.  and  to  tako  the  9300  surplus  for  his  commissions.  Has  Uie  br^er  done 
this  in  fact  and  in  truth,  and  as  contemplated  by  the  parties  to  the  contractf 
Confessedly  not.  He  has  brought  him  parties  who  af^eed.  in  writing  though 
it  be,  to  become  purchasers,  but  who  have  in  fact  not  become  so.  Is  the 
property  sold?  Has  the  owner  the  912.300,  or  any  part  thereof,  out  of  which 
the  agent  can  "take"  his  commissions?  He  was  to  take  his  compensation  ont 
of  the  bread  he  was  to  bring  him;  but,  having  brought  him  stone  instead,  the 
agent  must  have  bread  for  his  share  of  the  stone.  It  is  said  that  he  has 
brought  him  a  "ralid  agreement"  of  sale.  This  is  not  what  was  stipulated 
for.  He  was  to  bring  him  a  sale;  a  purchaser,  not  a  proposed  purchaser,  nor 
an  agreement  of  sale.  Can  any  one  suppose  that  it  was  contemplated  by  the 
parties*  when  the  contract  betw^  the  owner  imd  agent  was  made,  or  when 
the  contract  between  the  owner  and  the  proposed  purchaser  was  made,  pro- 
viding for  20  days  within  which  the  latter  were  to  determine  whether  the 
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title  was  Batlafactoiy,  that  it  was  then  the  intention  of  tbe  parties  that  If  the 
title  should  be  captioasly  refused,  so  that  the  owner  would  get  no  purchase 
money,  that  tbe  owner  shonld  not  only  lose  the  sale,  but  have  to  pay  out  of 
his  pocket  the  41300;  or  that,  to  save  himself  from  a  positive  loss  of  $300.  be 
most  incur  a  much  larger  loss  by  flling  a  bill  or  bills  in  equity  for  a  specific 
performance  of  the  contract  of  sale,  against  non-resident  parties  or  insolvent 
parties?  So  that,  in  any  event,  he  will  not  receive  what  he  had  notified  the 
broker  was  his  main  and  most  anxious  care,  to-wit,  tl'^.OOO  net.  But  It  is 
said  that,  if  be  had  not  been  willing  to  sell  to  non-residents,  he  should  have 
refused  to  sign  the  contract  of  sale.  He  conld  not  have  refused  to  sign  on 
any  soch  ground.  If  he  bad  declined  tosignthe  contract,  he  would  have  then 
been  the  cause  of  tbe  failure  of  sale,  and  would  have  been  liable  for  the 
lHX>ker*8  commissions  on  that  ground  alone.  So  that,  under  well-established 
authority,  he  is  bound  to  sign  contract  of  sale,  or  become  liable  for  fees  if  his 
failure  to  sign  defeats  sale;  and,  if  he  signs,  he  is  bound  to  sue,  at  whatever 
coet  or  inconvenience,  or  pay  the  commissions.  Such  a  holding,  to  my  mind, 
is  contrary  to  equity  and  good  conscience;  is  contrary  to  the  manifest  inten- 
tion and  terms  of  the  contract;  and  virtually  makes  a  contract  for  the  parties 
which  it  is  manifest  the  owner  never  would  have  made  in  tbis  case.  Un- 
der soch  a  rule,  the  broker  gatbecs  fljp,  white  tbe  owner  is  made  to  gather 
tbistlas  from  the  same  tree. 

Bat  It  is  saM,  with  am>arent  plausibility,  tbat,  If  the  owner  elects  to  aban- 
don the  contiact,  "be  must  not  make  his  Section  at  tbe  expense  of  tbe  bro- 
ker. **  Bat  in  tbns  patting  it  we  lose  sight  of  tbe  fact  that  the  owner  has  not 
elected  to  abandon  bis  contract  of  sale,  to  the  injury  of  tbe  broker.  He  has 
not  abandoned  bis  contract  at  all.  If  so.  be  is  liable;  but  he  Is,  on  tbe  con- 
trary, ready  and  willing  to  perform  bis  contract  of  sale.  He  baa  merely  con- 
cluded not  to  voluntarily  incur  the  expense  and  trouble  of  a  salt;  never  hav- 
ing agreed  w  prcnnised,  directly  or  indkectly,  to  bring  such  suit.  So,  to  as- 
same  tbat  be  has  deoted  to  abandon  any  dni^  or  contract  oMigatlon  he  was 
nnder,  at  tbe  expense  of  the  broker,  is  to  reason  In  a  drole*  or  to  assume  as 
granted  the  very  point  in  issne.  Soch  bedding  is  not  only  imp(»ing  an  unex- 
pected hardship  opon  owners  of  real  estate,  wbo  have  yielded  to  tbe  importuni- 
tios  of  brokers  to  allow  them  to  sell  their  lands,  but  will  react  nptm  the  bust- 
neas  M the  broker  himself.  A  man  of  i^adenoe  wtU  regard  it  unsafe  to  hold  a 
eonversatton  with  a  brokw,  for  fear  of  Inenrrlng  some  new  and  unexpected  lia- 
bility; and  tbe  result  would  be  calamitous  In  the  extreme  if  an  owner,  with  a 
good  titl^  must  JlUgato  with  every  party  whom  a  broker  can  introduce  as  a 
porcbaser,  where  Uie  latter  interposes  some  captious  or  frivolons  ot>jectlon  to 
the  title,  if  one  more  friv<doos  than  the  present  can  be  foand.  But,  while 
there  are  cases  to  be  found  supporting  the  views  ot  tbe  majority,  the  case  at 
bar,  1^  reason  of  Its  special  featores,  does  not  fall  within  tlwm ;  and,  if  it  did, 
these  caaes  from  other  states  are  not  binding  on  us,  and  are  persuasive  only 
ao  for  as  they  seem  to  be  snppcnted  by  principle;  and  for  tbe  reasons  stated, 
we  do  not  think  th^  should  be  adopted  in  this  state. 

We  are  by  no  means  without  authority  for  the  principles  upon  which  our 
conclusions  are  based.  Thus  it  has  been  held  that  "the  broker  is  never  en- 
tlUed  to  oommlBsiona  for  unsuccessful  efforts.  He  may  devote  his  time  and 
latmr  and  expend  his  money  with  ever  so  much  devotion  to  the  interest  of  lits 
employer,  and  yet.  if  be  fails  without  the  default  at  bis  principal,  he  gains 
no  right  to  comuiisstons."  Sibbald  v.  Iron  Co.,  83  N.  Y.  S78.  The  broker 
must  find  a  purchaser  in  a  situation  and  able  and  willing  to  complete  the  pur- 
chase on  the  terms  agreed  on  before  be  is  entitled  to  his  commissions.  He 
must  produce  a  person  who  is  capable,  and  willing  to  buy  the  property  on  tbe 
terms  named  by  the  seller.  This  is  illustrated  by  the  case  of  McQavock  v. 
WoodlUft  20  How.  221.  In  Louisiana  and  Maryland  It  is  held  that  the  mak- 
ing of  the  contract  of  sale  is  not  enough,  but  the  sale  must  actually  be  made 
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before  the  bn&er  ma.y  claim  commissions.  2)«  Bantot  v.  Taney,  18  La.  Ann. 
151 ;  Ktmberlp  v.  Hendemon,  29  Md.  512.  See,  also,  Blankeiuhip  v.  Spersoiit 
60  Ala.  426;  Hyama  v.  Miller,  71  Ga.  608.  Saocessful  sale  must  be  the  cri- 
terion of  broker's  right  to  commissions,  however  meritorious  his  sarTiee,  un- 
lees  the  want  of  success  is  due  to  the  owner  of  the  land,  in  failing  to  do  some- 
thing necessary  and  proper  to  the  performance  of  his  part  of  the  contract  of 
sale.  It  is  no  part  of  the  obligation  of  his  contract  of  sale  to  file  a  bill  for 
specific  performance.  It  is  a  privilege,  not  a  duty  or  an  obligation;  and,  if 
the  broker  intends  to  convert  this  privil^e  into  an  obUgatlon,  good  £aith  re- 
quires that  the  proposed  seller  should  be  apprised  thereof.  I  apprehend  no 
well-considered  case  can  be  found  where,  under  a  contract  such  as  the  one 
disclosed  here,  the  owner  is  compelled  to  pay.  It  is  not  difficult  to  conceive 
of  a  special  contract  where  the  owner  may  move  the  br<Aer  to  find  for  bim, 
or  bring  him  a  party  with  whom  the  owner  may  trade,  that  by  the  terms,  or 
circumstances  attending  the  transad^ion,  the  broker  may  be  well  held  to  have 
earned  bis  compensation  when  he  has  brought  tlie  parties  together.  Such, 
however,  is  not  this  case.  Can  we  close  our  eyes  to  every-day  experience  uid 
obeervation,  which  tells  us  that  a  man  may  be  willing  to  sell  his  property  tot 
a  specified  price,  and  yet  not  wilting  to  incur  the  expense  and  annoyance  of  a 
suit  for  specific  performance,  which  exposes  him  to  all  the  hazards  of  the  pro- 
posed purchaser  becoming  insolvent,  and  of  the  depreciation  of  the  maiket 
value  of  the  property  pending  the  litigation,  when  he  ooold  avtnd  all  this  by 
selling  to  some  one  else  so  as  to  "net  bim"  according  to  his  expectaUons,  and 
in  thto  case,  in  accordance  with  express  terms  of  bis  contract.  It  needs  no 
surmise  to  say  that,  in  the  case  at  bar,  if  the  broker  had  asked  for  a  contract 
in  torms  placing  the  obligations  upon  the  owner  to  pursue  these  purchasers 
with  a  bill  for  spedflc  pwf  ormance,  there  would  have  been  no  ountract  made. 
Of  course,  it  is  clearly  competent  for  parties  to  make  such  contract;  but  I 
submit  tliat,  before  su<di  a  burden  is  placed  upon  the  unwary  owner,  the 
energfltio,  active,  and  akilled  broker  should  be  reguiied  to  make  provision 
therefor  In  terms  that  may  oonvey  to  the  other  party  sfwe  Intimation  as  to 
the  nature  tA  the  obligation  he  is  assuming  when  he  cxmsents  to  penult  a 
bnfter  to  undertake  Uie  sale  of  his  property.  Tlut  InnumenUile  ellurts  at 
■ale  by  brokers,  which  the  unreasonable  refusal  of  the  laopaned  purdiaaer 
have  defeated,  have  occurred  In  the  counfy  fiom  which  uds  oaae  oomes,  and 
in  this  state,  and  yet  this  is  the  first  case  of  which  we  have  any  knowledge 
where  the  bvoker  has  made  demand  for  campensatlon,  f  urnlshea  aome  evi- 
dence of  the  fact  that  it  has  never  before  been  supposed  tbat  sucta  oompenia- 
tion  was  contemplated  by  the  parties. 

Believing,  as  1  do,  that  the  holding  of  the  mi^jOTily  Is  violatiTe  of  the  con- 
tract as  made  by  the  parties,  that  it  is  unsupported  1^  reason  and  autborlfy, 
and  contrwy  to  public  policy,  as  calculated  to  fbree  an  unwilling  party  into 
litigation,  I  am  reluctantly  compelled  to  dissent  f  mn  the  c^inhm  n  my  mucfa^ 
esteemed  brethren  of  the  majority.  In  my  o|dnioa,  the  Judpoent  of  the  dr- 
cuit  court  should  be  affirmed. 

Snodorabs,  J.,  also  dissents  from  the  opinion  of  the  m^^oritgr. 


Mallobt  et  al.  v.  Hananer  On.- Works. 
(Supreme  Court  of  TennegBee.   Hay  8, 1888.) 

L  Partnership — What  la — AoBEEHSirr  bbtwben  Ck>BPOBATioiT8. 

Ad  agreement  among  a  number  of  coiporatloos  engaged  Inmanafactarlng  cotton- 
seed oil,  to  select  a  coSmiittee  composed  of  representatives  from  each  oorptwatloii, 
and  to  turn  over  to  such  oomnlttee  the  properties  and  maehlnetyot  each  ooinpavy, 
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to  bo  managed  and  operated  by  th«  oommtttM  for  the  oommoa  benefli,  the  proflta 
and  loaaes  to  beshaxed  in  asreed  proportiODa,  and  the  arraiigaiiMnt  tolaat  for* 
apedfled  time,  ia  a  contract  oi  partnership.^ 

S.  CoKFOEATiONft—PoinEBs— Ultra  Vibbs— Coiitiu.ct  oi>  Partxbsship. 

A  corporation  created  under  the  Tennessee  incorporation  act  of  187S,  for  the  man- 
nfaetore  at  cotton-aeed  oil,  haa  no  Impllsd  power  to  antar  into  a  partnersh^  with 
other  similar  oorporaUoas,  which  the  buslnese  of  all  the  contracting  oompaniea 
ia  to  be  mftoaged  oy  a  committee;  and  auch  contract,  whether  made  by  the  airect- 
ora  or  by  all  we  stockholders,  ia  ultra  vires  and  void,'aa  far  as  unexecuted. 

8.  Sahk— Ultra  Vires— Coktbact  ot  PABTirassHrp— Whbh  UmxEcirrBD. 

Where,  bvthe  oontraot  of  partnership,  the  oommittee  was  to  have  possession  ot 
the  propertoea  of  all  tlia  otntraotlnff  oompaniea  for  tiie  space  of  three  years,  and  an 
action  of  unlawful  detainer  was  brought  by  one  of  the  companies  to  recover  its 
property  at  the  end  of  two  years,  held,  that  the  contract  was  as  to  the  remainder 
of  toe  term  unexecnted,  and  ooold  be  repudiated  as  vitra  vires. 

4.  Baxb— Vom  OownkOt  or  PABnmsHip— Sncor  or  Pilaciito  Cokfokjltb  TmoB- 

EBTT  IH  THB  HaITDS  OF  MaNAOBBS. 

The  oontraot  being  void,  it  oould  not  operate  to  oonvert  the  managers  of  the  oomr 
bination  bito  tenants  from  year  to  year,  and  entitle  them  to  the  statutory  notice  to 
qnlk. 

B.  FOBCTBLl  BlfTKT  AITS  DBTAnTBB— PBOOBDUBB— ITOTICB. 

Where  the  action  of  anlawfnl  detainer  will  lie  under  the  Tennessee  statQt8a,iio 
other  notice  thuk  the  soiag  out  of      writ  is  ueoessary. 

Appeal  from  drcait  coart»  Shelby  connty;  L.  H.  Estes,  Judge. 
Meteaif  A  Walker,  for  appellants.  L.  A  B.  Lehman,  and  Tuney  A  Wright, 
for  appellee. 

LuRTOH,  J.  This  1ft  an  action  of  anlawfol  detainer,  bronghl;  by  tfae  Han- 
aner  Oil-Work8,  a  corporation  created  under  the  general  incorporation  act  of 
1875,  and  engaged  in  the  manufacture  of  cotton-aeed  oil  at  Memphis,  Tenn. 
The  facts  which  raise  the  question  to  be  determined  are  these:  In  July.  1864, 
a  contract  was  entered  into  by  and  between  four  corporations  engf^ed  in 
manufacturing  cotton-seed  oil  at  Memphis,  for  the  formation  of  what  is  des- 
ignated in  tlie  agreement  as  a  "combination,"  ^'syndicate,"  and  partnership. 
The  contracting  milts  agreed  to  select  a  committee,  composed  of  representa- 
tives from  each  corporation,  and  to  turn  over  to  this  committee  the  properties 
and  machinery  of  each  mil],  to  be  mansged  and  operated  by  this  committee, 
through  officers,  agents,  and  employes  selected  by  them,  for  the  common  bene- 
fit; the  profits  and  losses  of  such  operation  to  be  shared  in  proportions  agreed 
upon.  This  arrangement  was  to  last  one  year,  but,  with  consent  of  all, 
might  be  renewed  for  two  additional  years;  and.  as  appears,  was  at  the  end 
of  the  first  year  renewed  for  two  other  years,  terminating  August  1,  1887. 
The  facts  clearly  establish  that  tbe  possession  of  the  several  mills  was  turned 
over  to  this  executive  oommittee,  and  they  were  operated  by  these  managers 
thenceforward  under  the  name  of  tfae  "Independent  Cotton-Seed  Association." 
There  was  a  proTision  in  the  contract  by  which  other  mills  were  to  be  admit- 
ted by  consent,  and  a  fifth  corporation  was  in  fact  subsequently  admitted. 
The  Hananer  Oil-Works  was  one  of  these  contracting  corporations;  the  con- 
tract being  authorised  by  both  shareholders  and  directors.  In  July,  1886, the 
busfnesa  of  the  second  year  having  been  alwut  concluded,  the  board  of  direct- 
ors of  tbe  Hananer  Oil- Works  passed  aresolution  declaring  this  contract  void, 
as  being  an  agreement  tUtra  viree,  and  their^resident  was  instructed  to  take 
poasession  of  their  mlU.  There  is  some  proof  tending  to  show  that,  upon  de- 
mand of  the  president  of  the  defendant  in  error,  the  general  superintendent 
of  the  Independent  Cotton-Seed  Association"  surrendered  possession  of  the 
Hananer  mill  to  him,  and  agreed  to  hold  for  him,  and  that  he  afterwards  re- 
pudiated this  agreement,  by  surrendering  pooseaslon  to  Mr.  Mallory,  one  of 


'As  to  what  constitutes  a  partnership,  see  Clif  t  v.  Barrow,  (N.  Y.)  16  N.  E.  Rep.  827, 
and  note:  Railway  Co.  Jonnson,  (Tex.)  7  8.  W.  Rep.  888,  and  note;  Dame  v.  Kemp- 
ster,  (Maas.)lBIT.B.Bep.9!^7;HeIldyT.]|and^(CaL)17Pao.Rep.m  ^ 
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the  executive  committed,  who  theraapon  looked  up  the  mill,  and  gave  inatrao* 
tions  to  a  watchman,  la  employ  of  the  committee,  not  to  admit  the  Hananer 
orBcers.  In  the  view  we  take  of  the  case,  it  ia  not  material  to  determine  the 
lef^al  effect  of  tlie  evidence  upon  this  question  as  to  what  passed  between  Mr. 
Gamp,  the  superintendeat.  and  Mr.  Cochran,  the  president.  The  fftot  is  that, 
at  the  time  the  writ  of  unlawful  detainer  was  sued  out,  the  mill  of  the  Han- 
aner Company  was  in  the:  exclusive  possession  of  the  officers  of  the  "Inde* 
pendent  Cotton-Seed  Association, "  and  the  officers  of  the  Hananer  Company 
were  excluded  therefrom.  There  was  a  juc^ment  in  favor  of  the  Hananer 
CHI- Works,  and  from  this  an  appeal  has  been  prosecuted. 

The  argument  here  has  largely  turned  upon  the  oorrectneas  of  the  charge 
of  the  circuit  judge,  who  distinctly  instructed  the  jury  that  the  contract  be- 
tween the  Hananer  Company  and  the  other  four  corporations  was  a  f»ntract 
for  a  partnership  between  corporations,  and  that,  under  the  charter  of  the 
Hananer  OU- Works,  It  had  no  power  to  make  such  a  contract,  and  that  it  was 
therefore  void,  and  that  it  had  a  right  to  recover  possession  of  its  property,  it 
being  withheld  solely  under  and  by  virtue  of  an  agreement  ultra  vires.  "A 
partnraship*"  says  Judge  Story,  "is  usually  defined  to  be  a  voluntary  contract 
between  two  or  more  oump^nt  persons  to  place  their  money,  effects,  labor, 
and  skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business,  with  the 
understanding  that  there  shall  be  a  communion  of  the  profits  thereof  between 
them.  Potbier  says  that  a  partnership  is  a  contract  whereby  two  or  more 
persons  put,  or  contract  to  put,  something  in  common,  to  make  a  lawful  profit 
in  common,  and  reciprocally  engag*  with  caoh  ottaor  to  nnder  an  aoooanfe 
thereof. "   Story.  Fartn.  g  2. 

A  careful  examination  of  this  agreement  disoloses  ev^  essential  element 
to  a  contract  of  partno^hJp.  The  absolute  ownership  of  the  corporate  prop- 
erty, the  mills,  machinery,  etc.  Is  not  conveyed  to  the  partnecsMp,  nor  ia 
this  necessary.  The  benefit^  use  of  all  sncli  pn^terty  la  suneodend  to  tba 
common  purpose.  The  provisions  for  the  complete  possession,  control,  and 
uae  of  the  properUes  of  the  aeveral  oorpontionB  by  tt»  partnership  or  syndi- 
cate is  perfect.  Nothing  ia  left  to  the  several  oopartners  bat  the  tl^t  to  re- 
oeive  a  share  ot  the  profits,  and  participate  In  tbe  management  and  contn^  of 
the  oonsoUdated  Interest  as  one  u  the  new  associations.  The  mmtract  is  boUi 
technically  and  in  its  essential  chwacter  a  partnership,  in  so  far  as  It  is  poaai- 
ble  for  corporations  to  fonn  such  an  asaooiation. 

It  Is,  however,  argued  by  the  learned  oonnsel  tm  appellants,  that  if  It  be  a 
partnersfa^,  that  it  does  not  therefore  follow  that  it  is  lUtra  vin$;  that  aadi 
a  contract,  not  being  prohibited  by  law.  or  tbe  diartw  of  tbe  defendant  In 
error,  or  ^punst  public  polii^.  is  not  v<^  even  It  in  excess  of  powns  ex- 
pressly conforred;  ttiat  tbe  business  proposed  by  the  oontxaet  being  witbin 
the  purposes  of  the  charter,  is  therefore  within  the  Implied  powers  at  Uie  oor- 
potatlon,  and  n<A  ultra  vire*.  In  other  words.  "Uiat  the  qnestlon  ia  not 
whether  the  oorporaUon  bad,  by  virtue  of  Uie  act  of  inooiponitkm,  aatbori^ 
to  make  the  contract,  but  whether  they  are  by  those  statutes  forUdden  to 
do  it."  In  this  doctrine  we  do  not  oonenr.  There  is,  however,  respecbible 
authority  for  tbe  position.  A  eorptwatlon,  being  an  attifielal  creation.  Is  tbe 
very  thing  it  is  made  by  tlw  statute  which  brings  it  Into  being,  and  notb' 
ing  more.  The  extent  of  its  powers  are  those  enumerated  in  tts  chartw, 
or  implied  by  ftdr  imd  natural  construction  of  powers  expressly  omferred. 
The  charter  is  the  measure  of  its  powers,  and  the  enomecation  thereof  im- 
plies Uie  exclusion  of  all  others.  We  are  not  to  hx^  to  the  charter  to  see 
whether  the  thing  done  be  prohibited,  but  whether  there  is  author!^  todolt. 
These  principles  we  understand  to  have  the  support  of  the  great  weight  of 
authority  in  tliia  country,  and  to  have  the  sanction  of  tbe  supreme  court  of 
the  United  States.  Thomas  t.  MaUroad  Co.,  101  U.  S.  71.  This  view  of 
the  law  has  bem  the  one  entertained     this  court,  and  dearly  and  distinct^ 
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enforced.  In  an  opinion  by  the  present  chief  justice  in  tlie  case  of  Sleryator  Co. 
T.  Railroad  Co,,  1  Pickle,  703*  5  S.  W.  Rep.  62.  The  power  to  enter  into  a 
partnership  is  not  expressly  or  impliedly  conferred  by  onr  act  of  1875.  under 
which  the  Hananer  OU-Woi^  is  incorporated.  Neither  is  snob  authori^ 
within  the  Implied  powers  of  corporations.  A  partnership  and  a  corporation 
are  incongruous.  Such  a  contract  is  wholly  inconsistent  with  the  scope  and 
tenor  of  the  powers  expressly  conferred,  and  the  duties  expressly  enjoined 
upon  a  corporation,  whether  it  be  a  strictly  business  and  private  corporation, 
or  one  owing  duties  to  the  public,  such  as  a  common  cfurier.  In  a  partner- 
ship each  member  binds  the  firm  when  acting  within  the  scope  of  the  bua- 
Iness.  A  corporation  must  act  through  its  directors  or  authorized  agents, 
and  no  individual  member  can,  as  such  member,  bind  the  c(»poraiion.  Kow. 
if  a  corporation  be  a  member  oi  a  partnership,  it  may  be  bound  by  any  other 
member  of  the  association,  and  in  so  doing  he  would  act,  not  as  an  officer  or 
agent  of  the  corpontion,  and  by  virtue  of  authority  received  from  it,  but  as 
a  principal  in  an  association  In  which  all  are  equal,  and  each  capable  of  bind- 
ing the  society  by  bis  acts.  The  whole  policy  of  the  law  creating  and  reg- 
ulatiDg  corporations  looks  to  the  exclusive  management  of  the  affaua  of  each 
corporation  by  the  officers  provided  for  or  authorised  by  its  charter.  This 
management  must  be  separate  and  exclusive,  and  any  arrangement  by  which 
the  control  of  the  aflaini  of  the  corporation  should  be  tak«i  from  its  stocks 
hoidm  and  the  authorized  officers  and  l^;ants  of  the  corporation  would  be 
hostile  to  tho  policy  of  our  general  incorporation  acts.  The  decided  weight  of 
authority  is  tluit  a  corpwation  has  not  the  power  to  enter  a  partnership,  either 
with  other  corporations,  or  with  individuals.  Says  Mr.  Mora wltx:  "It  seems 
clear  that  corporations  are  not  impliedly  aathcuized  to  enter  into  partnerahip 
with  other  cOTporations  or  individuals.  The  existence  of  a  partnerahip  not 
only  would  Interfere  with  the  managempnt  of  the  corporation  by  Its  r^^larly 
appointed  officers,  but  would  impair  the  authority  of  the  ehareholden  them- 
selves, and  involve  the  company  in  new  responsibilify,  through  agents  over 
whom  it  had  no  control."  1  Mor.  Priv.  Corp.  §  421;  WhitUnton  MiiUy. 
VpUm,  10  Gray,  582,  71  Amer.  Dec.  681;  Ang.  &  A.  Corp.  §  272. 

It  is  unnecessary  to  consider  this  contract  as  constituting  a  mere  traffic  ar- 
rangement, for  the  conclusion  already  announced,  that  it  was  an  effort  to 
form  a  partnership,  determines  that  in  its  scope  and  effect  it  sought  to  a^ 
compliahmuoh  more  than  would  be  understood  by  the  phrase  ^traffic  anange* 
ment. "  The  next  assignment  is  that  this  contract.  If  ultra  vireg  at  all.  was 
so  only  as  to  the  power  of  the  officers,  and  not  as  to  the  powers  of  the  corpo- 
ration ;  that  the  thii^  to  be  done  being  wltliln  the  purposes  and  scope  of  the 
franchise  of  the  corporation,  and  the  contract  being  satisfied  by  the  share- 
holders became  valid  and  binding.  There  may  be  acts  vitra  virea  as  to  the 
officers,  and  yet  not  so  as  to  shareholders.  But  the  contract  here  entered  into 
we  have  already  held  to  be  beyond  the  power  of  the  corporation,  and  such 
an  act  CMWot  be  made  valid  by  the  assent  of  every  stockholder. 

It  is  BBit  argued  that  if  the  contract  be  Wtra  vim,  that  It  is  an  execnted 
eontraot.  and  that  ^e  courts  will  not  in  soeb  oases  Ihtexfere.  This  cootnoC 
had  yet  a  little  over  one  year  to  run.  The  possessloi  of  the  Hanaoer  mills 
had  bem  obt^ned  under  it,  and  was  withheld  under  a  daim  of  right  by 
reason  of  the  supposed  validity  of  the  partnership.  As  to  the  unexpired 
time,  during  which  the  defendant  in  error  might  be  deprived  of  the  use  of 
its  property,  and  subjected  to  tiie  hazards  of  another  year's  operations,  it  was 
not  an  executed  oontract.  The  possession  obtained  under  this  contract  was 
iltegal,  and  it  was  the  duty  of  the  officers  of  Uie  Hananer  company  to  »• 
Bounce  the  arrangement  and  recover  possession.  There  are  oases  where,  an 
invalid  contract  being  fully  executed,  the  courts  will  tuA  entertain  a  suit  to 
recover  mon^  or  property  transferred  under  such  agreement,  or,  if  thqr  do 
intecfere,  will  do  so  only  upoQ  equitable  terms. 
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But  the  defense  here  made  woald  resalt,  if  sncceBSful,  in  enforcing  the  per- 
formance of  the  anexecuted  part  of  a  void  oontract.  It  Is  not  a  case  of  con- 
tract fully  executed.  Tbe  part  remaining  to  be  executed  is  a  material  part, 
and  is  beyond  tbe  power  of  defendant  in  error  to  make  or  sanction.  Having 
entered  into  it,  it  was  its  dntj  to  rescind  or  abandon  It.  In  a  case  where  a 
lease  bad  been  made  by  a  railway  company  for  a  term  of  twen^  years  of  its 
road  and  franchises,  and  which,  after  a  lapse  of  Ave  years,  it  rescinded,  and 
was  thereupon  sued  for  damages  under  a  clause  in  the  lease  which  authorized 
rescission,  and  provided  for  compensation  for  unexpired  term,  the  supreme 
court  of  the  United  States  said:  "It  is  not  a  case  of  a  contract  fully  exe> 
cuted.  The  very  nature  of  tbe  suit  is  to  recover  damagee  for  non-perform- 
ance. As  to  this  it  is  not  an  executed  contract.  Not  only  so,  but  it  is  a 
CMitract  forbidden  by  pulnlic  policy,  and  beyond  the  power  of  defendant  to 
make.  Having  entered  into  tbe  agreement,  it  was  the  duty  of  the  company 
to  rescind  or  fUiandon  it  at  the  earliest  moment.  This  duty  was  independent 
of  tbe  clause  which  gave  them  the  right  to  do  it.  Though  they  delayed  ita 
performance  several  years,  it  was  nevertheless  a  rightful  act  when  done. 
Can  this  perfrnmanoe  of  a  legal  duty — a  duty  iMth  to  stookbolders  and  to  the 
public — give  to  plaintiffs  a  right  of  action?  Can  they  found  suoh  aright 
on  an  agreement  void  for  want  of  corporate  authority  and  forbidden  by  tbe 
policy  of  tbe  law?  To  hold  that  they  can  is,  in  our  opinion,  to  hold  that 
any  act  performed  in  executing  a  void  oontract  makes  all  its  parts  valid,  and 
that  the  more  that  is  done  under  a  oontract  forbidden  by  law  the  stronger  la 
the  claim  to  its  enforeement  the  courts. "  Thomat  v.  Railroad  Co.,  101 
U.  S.  86. 

That  tbe  defendant  In  error  has  submitted  to  a  void  oontract  by  which  it 
has  been  deprived  of  the  use  of  its  property  for  two  years,  furnishes  no  sound 
reanon  why  it  shall  submit  for  three  years.  To  bold  that  it  did  would  be  to 
apply  the  doctrine  of  part  performance  in  a  way  to  perfect  and  legalize  ill^al 
oontraets  which  were  partly  performed.  We  have  not  deemed  it  necessary  to 
consider  the  question  of  the  legality  of  such  a  combination  of  corporations  as 
one  tending  to  create  a  monopoly,  for  the  ground  upon  which  we  place  the 
ease  needs  no  additional  proof.  The  question  of  the  validity  of  such  an  ar- 
rangement is  a  very  grave  one.  but  need  not  now  be  ooosidered.  The  sug- 
gestion  that,  if  this  contract  was  void,  yet  nevertheless  it  operated  to  convert 
Uw  muugers  of  Uie  ooraUnatton  Into  tenants  from  year  to  yesr,  and  that 
such  tenaa(7  could  only  be  terminated  at  the  end  of  a  year*  and  upon  six 
Boonths*  notice,  is  not  tenable.  The  relation  of  landlord  and  teuat  never  ex- 
isted under  the  contract  if  it  be  considered  as  valid,  and  ooald  not  spring 
from  its  illegalify.  The  HananerMill  Company  had  a  right  to  repudiate  the 
arrangement  at  any  time,  and  it  was  the  duty  of  plaintilb  in  onor-to  have  at 
once  Burrendraed  possessioD. 

The  BOTvfca  of  a  writ  In  a  suit  of  unlawful  detainer  was  the  only  notice 
they  couM  legally  demand.  When  the  action  of  unlawful  detainer  will  lie 
under  our  statutes,  no  other  notice  than  the  suing  out  of  a  writ  is  necessary. 
Code  Mill  ft  v.  §  4082.  The  result  is  that  we  hold  that  there  was  no  error  in 
thechaigeoC  tbe  circuit  judge,  or  his  refusal  to  charge  and  ttie  judgment 
must  be  affirmed  with  costs. 

FoLKESt  J.»  baviug  been  of  counsel,  did  not  sit  in  this  case. 


Cox  9t  aU  V.  Leb. 
(AifwanM  Court  nf  Attunaa*.  May  lA,  1881) 

Jmnoa  or  rsm  Puos — Sofebskdui  to  Stat  Bzacnnov — BaMXDT  or  Hxxnmuit 

Crbditob. 

After  a  justice  has  issued  a  supersedeas  sti^ing  an  execution  against  property 
claimed  as  exempt,  he  has  no  power  to  reoail  it,  ud  the  exeeation  pl^ntUt,  It  ag- 
grieved,  must  appeal  to  the  otroilt  court,  as  provided     IfonsC.  I^.Ark.|80M. 
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Appeal  from  circuit  conrt,  Logan  coun^;  John  S.  Littlb,  Judge. 

W.  P.  Cox  ft  Co.  sued  J.  B.  Lee  in  justice's  eourt  for  a  debt  of  •120»  and 
recovered  judgment.  D^endant  filed  his  bond  for  appeal  to  the  circuit  court, 
but  was  afterwards  permitted  to  withdraw  bis  appeal.  Execution  issued,  but 
before  its  return  defendant  filed  his  schedule  of  property  exempt  from  execu- 
tion, and  obtained  a  mper$ede<u,  which  plaintiffs,  however,  procured  to  be  re- 
called, when  they  proceeded  with  their  execution,  and  at  the  sale  bought  the 
property  themselves.  Lee  then  instituted  an  action  of  r^levin  before  another 
justice,  and  from  a  judgment  against  them  Cox  A  Go.  appealed  to  the  Logan 
ciicnit  cDoit;  and.  Its  judgment  being  also  adTetse  to  them*  tibtiy  bring  this 
appeal. 

2>avia  d-Buttocifc  and  f  aU  <ftX«0«rt,torappeUanta.   CUmlmmtng  A  Bead, 

for  appellee. 

OocKBiix,  C.  J.  When  a  plaintiff  in  execution  feels  aggrieved  at  the  ac- 
tion of  a  justice  of  the  peace  in  orderiI^;  the  issuance  of  a  tupertedeaa  to  pre- 
Tent  tbe  sale  of  his  judgment  debtor's  pn^erty.  as  exempt  from  sale  under 
execution,  his  remedy  is  by  appeal  to  the  circuit  court.  Mansf.  Dig.  8006; 
Winter  v.  Sinvpaon,  ^  Ark.  411 ;  Cattm  v.  Born,  43  Ark.  17 ;  Qarrett  v.  Wade, 
46  Ark.  493.  Tbe  justice  has  no  power  to  revoke  tbe  order,  and  recall  the 
supenedeas,  Jhrnnagon  v.  Shafer,  48  Ark.  476, 3  S.  W.  Rep.  522.  If  he  un- 
dertakes to  do  so,  and  the  officer  sells  the  property,  under  tbe  ex6Cntioa,tothe 
plaintiff,  tbe  defftodant  may  recover  it  In  rei^vin.  Affirmed. 


Statb.  to  TTse  of  Moobb  et  aX.,  v.  Hnx  et  ai. 
(A^irame  Court  c/  Arkansa*.  Hay  10, 1888.) 
1.  lN.nnrcnoN— Whik  Lim— To  Bbhrain  PBooaaniNOS  aoaivst  AsmnBTRiTOB's 

SOBBTIBB. 

Frooeeding*  on  a  jodgment  w^st  the  Hureties  on  an  admlnlBtrator's  bond  should 
not  be  restnuned  for  an  allegedwant  of  due  service,  wlthont  a  meritoiiouB  defense 
bavlDg  fltat  been  shown,  as  equity  will  relieve  from  real  and  not  from  mere  teoh- 
nical  wrongs. 

S.  Fbihoipai.  aitd  Subbtt — SUBSTT's  SioNjkTnBi  TO  ADHiNiBTRATos'a  Bond— Estop- 
pel TO  Dbnt. 

When  the  name  of  a  person  li  signed  to  on  administrator's  bond  wlthoQt  his 
knowledge,  and  afterwards,  and  befine  its  i^mroval  by  tbe  probate  ooort,  he  is  in- 
formed thereof,  and  does  not  object,  it  Is  too  late  to  demand  relief  from  Ualdllty 
after  the  administrator  has  oommlned  waate. 

Appeal  from  dreuit  court.  Johnstm  county;  G.  I*  Cumhinoham,  Judge. 

On  25th  day  of  February,  1882,  Emma  T.  Hill  was  appointed  administra- 
trix of  the  estate  of  her  husband,  iXtAm  F  Bill,  deceased,  by  the  probate  court 
of  Johnson  county,  and  executed  a  bond  with  the  following  persons  as  her 
ftureties,  to-wit,  Marcus  Uili,  £.  C.  Estep.  W.F.  Earnest,  W.  M.  Banks,  W. 
E.  Casey,  M.  W.  Earnest,  John  R.  HUl.  Z.  T.  HiU,  H.  L.  W.  Hill,  andB.  J. 
Gray.  In  August,  1883,  she  tendered  her  resignation,  and  an  administrator 
de  bonis  non  was  appointed.  The  court  ordered  her  to  turn  over  to  him  the 
mm  of  $1,734.89.  together  with  notes  and  accounts  amounting  to  about 
•18,000.  She  faiied  to  pay  over  all  the  money  moitioned  in  said  order,  and 
suit  was  brought  on  this  order  for  the  balance  of  tbe  money  at  the  May  term, 
1884,  of  the  Johnson  circuit  court.  All  the  summons  were  issuedon  tbe  16th 
day  ot  April,  1884.  One  was  directed  to  the  sheriff  of  Johnson  county,  com- 
manding him  to  summon  W.  F.  Earnest,  W.  M.  Banks,  W.  E.  Casey,  M.  W. 
Earnest.  Z.  T.  Hill,  and  H.  L.  W.  Hill,  and  wad  served  on  all  them,  as  shown 
by  sheriff's  return,  on  24tb,  25th,  and  26th  days  of  April,  1884.  The  second 
summonu  was  directed  to  tbe  sheriff  of  Madison  county,  commanding  him 
to  summon  Jcbn  B.  Hill  and  £.  G.  Estep,  and  was  served  on  the  28tb  day  of 
A^ril,  1884.  The  third  summona  was  directed  to  the  shwiff  of  Carroll  oouuty, 
v.8a.w.no.6— 26  C^r\i^n]c> 
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and  was  served  on  tbe  30tb  day  of  April,  18S4»  on  R.  J.  Gray  and  Emma  T. 
Hill.  At  the  May  term,  1885,  judgment  was  obtained  against  all  the  defend- 
ants, as  sureties  on  the  bond,  except  Marcos  Hill,  who  was  not  sued.  Execa- 
tion  was  issued  in  Deoember,  1885,  and  levied  on  the  property  of  appellees. 
On  16th  day  of  January.  1886,  the  defendants  sued  out  a  writ  of  injunc- 
tion, and  a  temporary  restraining  order  in  vacation.  At  the  May  term,  1886, 
tbe  appellants  filed  an  answer  auUeging  that  appellees  had  been  duly  served 
with  process,  and  had  appeared  by  counsel  and  demurred,  and  consented  to  a 
eonttiiuance.  At  tbe  Deoember  term.  1886,  the  court  made  tbe  temporary 
restraining  order  perpetual,  and  fiom  this  ocder  the  present  appeal  is  taken. 
R.  McKmnon,  tot  appeUants.   /.  N.  Barber,  for  ^)pellees. 

CocKRiLL.  C.  J.  The  doctrine  announced  in  Ryan  v.  Boyd,  33  Ark.  778, 
that  an  oflBcer^s  false  return  of  service  of  process  shall  not  preclude  the  de- 
fendant from  showing  the  truth  in  a  pn^ver  proceediog  to  be  relieved  from  the 
burden  of  a  Judgment  based  thereon,  io,  we  think,  sustained  by  reason  and  the 
weight  of  authority.  Qregarj/  t.  Ford,  14  Cal.  138.  73  Amer.  Dec.  639,  and 
note;  Taylor  v.  Letoit,  19  Amer.  Dec.,  note  p.  137;  2  Lead.  Cas.  £q.  pt.  2,  p. 
370;  Dunoan  v.  Oerditie,  59  Miss.  550;  Owent  v.  Banatead,  22  lU.  161;  Col- 
8on  V.  Leiteh,  110  Hi.  504;  Chambera  v.  Manu/actory,  16  Kan.  270;  Blakeslee 
v.  Murphy,  4A  Conn.  188.  The  consideration  of  public  policy  which  requires 
that  a  record  shall  be  taken  as  bearing  uncontrovertible  truth  upon  its  face 
{Boyd  V.  Roane,  49  Ark.  397,  5  S.  W.  Rep.  704;  Newton  v.  Banky  14  Ark. 
12)  yields  to  the  equitable  principle  that  one  who  is  guilty  of  no  laches  shall 
not  be  held  to  pay  the  penalty  of  another's  fraud  or  mistake,  if  he  takes  prompt 
and  proper  steps  to  be  relieved  from  the  danger  of  Impending  injury.  Evi- 
dence tending  to  contradict  the  record  is  hea^.  in  such  cases,  not  for  the  pur- 
pose of  nullifying  tbe  officer's  return,  but  to  show  that  the  judgment  defend- 
ant has  been  deprived  of  the  opportunity  of  asserting  his  legal  rights  without 
fault  of  his,  and  that  it  would  be  unfair  to  allow  the  judgment  to  stand  with' 
out  affording  him  the  chance  to  do  so.  Tbe  principle  that  affords  relief  to 
one  who  has  been  actually  summoned,  but  who  has  been  prevented  through 
unavoidable  casualty  from  attending  tbe  trial,  governs.  £^li^is  not  granted 
merely  because  tbe  court  assumed  jurisdiction  of  tbe  defendant's  petaon  upon 
a  false  return  of  service  of  process.  2  Story,  Eq.  Jur.  §  898,  and  note.  To 
warrant  interference,  tbe  false  return  must  have  resulted  in  an  Injury  to  tbe 
defendant  under  such  circumstances  ss  would  render  it  unconscionable  to  per- 
mit tbe  judgment  to  be  executed .  Qibaonv.  Armstrong,  3Z  Ark.  Secorv. 
Woodtoard,  8  Ala.  500;  FotoUr  v.  Lee,  10  Gill  &  J.  358;  Johnson  v.  Branch, 
48  Ark.  585,  3  S.  W.  Kep.  819.  One  who  is  aggrieved  by  a  judgment  rendered 
in  his  absence  can  have  relief  only  upon  showing  that  he  was  not  summoned, 
and  did  not  know  of  the  proceeding,  in  time  to  make  defense.  2  Xjead.  Cas. 
£q.,  aupra;  Bently  v.  DUlard,  6  Ark.  79;  Conway  v.  Ellison,  14  Ark.  360. 
This  principle  is  not  In  conflict  with  the  rule  which  precludes  a  defendnnt f  rom 
traversing  the  truth  of  the  officer's  return,  in  the  cause  in  which  it  is  made, 
before  judgment,  (see  Bx  parte  Raihoap  Co.,  40  Ark.  141;  Herm.  Estop,  g 
452,  p.  540,)  because  he  is  then  put  upon  bis  guard  in  time  to  prevent  an  un- 
just judgment  by  making  his  defense  to  the  action;  and,  if  he  fails  to  do  so, 
he  will  be  taken  as  making  his  election  to  look  to  the  officer  who  made  the 
false  return  for  indemnity.  We  therefore  reaffirm  the  principle  of /fj^an  v. 
Boyd  to  tbe  extent  above  stated.  But  we  cannot  accede  to  the  doctrine,  there 
announced,  that  a  judgment  at  law  will  be  vacated  in  equity  where  the  judg- 
ment defendant  has  no  meritorious  defense  to  the  action  in  which  the  judg- 
ment was  rendered.  Such  a  rule  is  contrary  to  tbe  principle  upon  which  equ^ 
interferes  in  such  cases ;  that  is,  to  prevent  an  unconscionable  advantage.  It 
the  court  ought  to  have  compelled  the  payment  of  the  demand  upon  which 
suit  wafl  brought*  cmly  a  teuhnical  and  not  a  zwl  wrong  Is  done  tbe  defmdant 
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in  entering  Oiejadffment  against  him;  and,  by  affording  htm  the  opportunity 
of  offering  his  defense  twfore  the  Judgment  can  be  enforced,  he  is  not  deprived 
of  any  constttutional  or  other  right.  The  rule  requiring  a  showing  of  merits 
before  relieving  against  a  judgment  obtained  through  unavoidable  casualty  or 
misfortane  has  always  been  enforced  by  this  court,  both  before  and  since  the 
decision  In  the  case  of  Rjfan  v.  Boyd.  It  holds  good,  it  seems,  even  in  cases 
where  the  juc^ment  Is  obtained  through  fraud.  White  v.  Crow,  110  U.  8. 183. 
4  Sup.  Ct.  Bep.  71;  Lavjtony.  BetUson,  12  Ark.  401.  When  equity  ventures 
to  interfere  with  a  Judgment  at  law  because  of  an  officer's  false  return  of  serv- 
ioe  of  process,  it  is  upon  one  of  these  well-«stablisbed  heads  of  equity  jurisdic- 
tion ;  and  the  reason  which  demands  the  rule  in  the  one  instance  applies  also  in 
the  other.  "In  analogy  to  its  usual  course  <A  procedure, "  say  the  supreme  cou  rt 
of  Calif  omia  In  Gregory  t.  Ford,  supra,  "  it  would  seem  that  the  j  udgment  plain- 
tiff, having  acquired,  withoutany  fraud  on  his  part,  a  legal  advantage,  would  t>e 
permitted  to  retain  it  as  a  means  of  securing  a  just  debt;  and  that  a  court  of 
equity  would  not  take  it  away  in  favor  of  a  party  who  comes  into  equity  ac- 
knowledging that  he  owes  the  money,  and/^aims  only  the  barren  riglit  of  be- 
ing permitted  to  defend  against  a  claim  to  which  he  had  no  defense.  It.would 
certainly  seem  that  it  would  be  quite  as  equitable  to  turn  the  defendant  in 
execution  over  to  his  remedy  against  tlie  sheriff  for  a  false  return,  under  such 
drcumstancea,  as  to  relieve  him  from  judgment,  and  turn  the  plaintiff  for  re- 
dress  to  the  sheriff;  for  the  effect  of  vacating  the  judgment  now  would  be  to 
release  the  defendant  from  the  debt,  as  the  statute  of  limitations  has  inter- 
vened." The  better  established  role  unquestionably  is  that,  before  a  court  of 
equity  will  relieve  against  a  judgment  for  want  of  service  on  the  defendant, 
the  latter  must  aver  and  prove  that,  if  the  relief  la  granted,  a  result  will  be 
attained  different  from  that  reached  by  the  judgment  complained  of.  Freem. 
Judgm.  §  498;  3  Pom.  Eq.  Jur.  §  1364,  note  1;  Colaon  Y.Leitch,  110  111.504; 
Gregory  v.  Ford,  14  Cal.  188,  73  Amer.  Dec,  note  644;  Taggart  v.  Wood,  20 
Iowa,  236;  Seaor  v.  Wood,  8  Ala.  500;  Saunden  v.  Albrittont  37  Ala.  716; 
Fowler  v.  Xee,  10  Oill  J.  358.  The  statute  expressly  requires  a  defense  to 
be  shown  in  all  cases  in  which  the  proceeding  to  vacate  may  be  Iiad  in  the 
oonrt  which  rendered  the  judgment.  Mansf.  Dig.  3912;  Boyd  v.  Roane,  49 
Ark.  397.  5  S.  W.  Bep.  704.  And,  whether  this  case  comes  within  the  stat- 
ute or  not,  the  rule  is  applicable.  Ryan  v.  Boyd  is  overruled  upon  that  point. 

'S.o  question  is  made  on  the  mode  of  procedure  in  this  case.  The  court  va. 
cated  the  judgment  which  had  been  rendered  against  the  parties  who  are  plain- 
tifEs  here,  and  counsel  present  the  cause  on  its  merits.  We  are  constrained  to 
reverse  the  decree.  Passing  over  the  requirements  of  strict  proof  from  the 
judgment,  defendant  to  overcome  the  effect  of  the  officer's  return  of  service, 
sustained,  as  it  was  in  this  case,  by  his  affirmative  testimony  that  the  service 
was  had  as  returned  on  one  of  the  appellees  at  least,  and  conceding  that  it  is 
proved  that  the  attorney  who  appeared  for  the  defendants  tn  tliat  action  did 
so  without  the  authority  or  knowledge  of  the  plaintiffs  in  this  cause,  and  that 
his  appearance  therein  does  not  conclude  them  now,  and  that  tbey  had  no 
knowledge  of  t)ie  suit  against  them  until  judgment  bad  been  rendered  and  the 
term  had  elf^wed.  the  rule  that  a  defense  to  the  action  at  law  is  not  now  sat- 
isfactorily shown.  Is  fatal  to  the  decree.  If  it  appeared  ttom  the  record  tiiat 
the  plaintiffs  had  fidled  to  disclose  their  defense  in  this  proceeding,  in  reliance 
upon  Ryan  v.  Boyd,  tupra,  we  would  remand  the  cause,  to  give  them  the 
opportunity.  In  the  abaenoe  of  other  reason  for  reversal.  But  the  bill  alleges 
their  pretouled  defense,  and  they  undertook  to  support  it  by  proof.  In  both 
instances  thcgr  overshot  the  mark.  They  alleged  and  proved  too  muoh.  An 
adminlBtrator's  bond  upon  which  the  names  of  the  {^intlfts  in  Uils  suit  ap- 
pear as  sureties  was  the  foundation  of  the  aetion  in  which  the  judgment  now 
complained  of  was  rendered.  The  plaintiffs  here  say  tliat  tbeir  d^ense  to  the 
action  was  that  tbsy  did  not  sign  the  bond*  or  authorize  any  one  to  do  it  fur 
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tbem.  The  bond  was  executed,  apparently,  as  a  sort  of  family  or  friendly  ar- 
rangsment;  the  names  of  these  plaii^ilfs  being  signed,  in  their  absence,  by 
one  at  the  snipes,  at  the  sUMestlon  of  John  B.  Hill,  another  surety.  John 
B.  afterwards  informed  the  plaintiffs  (nov  the  mMllees)  that  they  had  been 
made  sureties  in  the  bond.  According  to  the  testimony  of  Z.  T.  HIU,  (me  of 
tile  aiqpdlees,  this  may  have  been  before  the  bond  was  q>ranTed  by  the  probata 
court.  According  to  that  of  H.  L.  W.  Hill  It  was  cerbunly  while  the  admin- 
istratrix was  acting  nnder  the  authority  of  the  boiul.  The  allegation  of  the 
liill  upon  this  point  is  that  they  did  not  know  that  tbvy  appeared  as  sureties 
in  the  bond  until  after  the  same  had  been  Qled  and  approved  in  the  probate 
court.  Oonatruing  this  all^atlon  moat  strongly  against  the  parties  making 
it,  we  cannot  say  that  any  oousideraUe  time  ekwsed  brtween  the  fliing  ana 
approval  of  tiie  bond  and  tbe  occasion  of  John  B.  HUI*8  communication  to  tbem 
of  the  £sot  that  thoy  had  been  put  in  as  soretiea  to  the  bond.  They  made  no 
protest  or  objection  wlien  informed  of  tbe  fiict,  or  at  any  other  time  until 
their  pioperty  was  seized  nnder  the  judgment.  The  first  Intimation  of  difr- 
approval  of  what  liad  been  draw  and  onnmunioated  to  them  by  tbe  other  bonds- 
men was  the  filing  of  the  complaint  in  this  cause.  They  knew  that  the  ad- 
ministratrix had  qualified*  and  was  acting  by  virtue  of  the  bond  upon  wbidi 
th^  appeared  as  sureties.  Thej  stood  by,  and  permitted  her  to  proceed  under 
the  bond;  thereby  leading  ttie  creditors  and  ottiers  in  Interest  to  b^ve  that 
they  were  sorettes  for  tlie  fislthful  execution  ct  tbe  trust.  After  it  was  be- 
lieved that  the  administratrix  was  guilty  of  wa^  when  the  liabiUty  of  the 
bondsmen  was  discussed  with  one  of  the  plaintiffs,  and  in  tin  presence  of  the 
other,  ndther  (tf  them  Intimated  that  the  bond  was  not  his  own.  Their  si  lence 
through  all  this  period  Indicates  acquiescence  in  the  act  of  their  friends  in 
signiiu  their  name  to  the  btmd,  and  was  an  adoption  of  tiieir  acts.  "It  is  a 
Teiy  <^ar  and  salutary  rule  in  relation  to  agencies  that  when  a  principal,  with 
the  knowledge  of  all  t^e  facts,  adopts  or  acquiesces  in  the  acts  done  under  an 
assumed  agency,  he  cannot  be  heud  afterwards  to  Impeach  them,  under  the 
^etense  that  they  were  done  without  authority,  or  even  contrary  to  instruo- 
tiotts.  Omnis  ratihahitio  mandato  tequiparatur."  Kdaey  v.  Bank^  69  Fa. 
St.  426;  Whart.  Ag.  §  86.  If  these  plaintiffs  did  not  intend  to  take  this  lia- 
bility upon  themselves,  they  should  have  repudiated  tbe  act,  so  that  the  cred- 
itors might  not  have  been  misled  to  their  prejudice.  It  was  too  late  after  the 
injury  was  done.  Tbe  showing  made  by  tha  plaintiffs  Induces  us  to  believe 
that  they  had  no  meritorious  defense  to  the  demand  upon  which  the  judgment 
was  rendered.  Tbe  decree  granting  them  relief  is  therefore  reversed,  and 
their  bUl  is  dismissed. 


MoLiNK  Flow  Go.  v.  Wehoer  et  al. 
{Supreme  Court  of  Missouri,   tiaj  21, 1888.) 

ABBtojaairr  roa  Bsxbtit  ov  Cbbditobs— Aocion  to  Sit  Asidb. 

Where  a  oredltw  oorpbntion  prooored  from  Its  debtor  a  trust  deed  to  secure  Its 
oUim,  and,  on  this  tMing  discovered  other  creditors,  thej  threatened  prooeed- 
ingB  in  bankruptcy  unless  such  trust  deed  was  r^eased,  and  thereupon,  by  oon* 
sent  of  all  partlee,  the  creditor  and  the  debtor  conveyed  all  the  latter's  assets  to  an 
asaignea,  who  was  to  aot  for  the  uredltora,  and  who  gavQ  bonds  for  the  faithful  per- 
formance of  the  trust,  and  who  afterwards  made  distribution  of  all  assets  realued, 
but  who  was  not  able  to  dispose  of  the  land  for  nearly  three  years,  a  suit  by  anoh 
creditor  to  set  aside  the  sala  oonvwMioe,  and  the  release  of  Its  trust  deed,  on  the 
ground  that  the  same  ware  obtalneatMii  false  an^fraadnlentrepraaeDtatloii,  should 
be  dismissed. 

Error  to  circuit  court,  Morgan  oounly ;  £.  L.  Edwabds,  Judge. 

Suit  by  the  Moline  Flow  Company  against  John  C.  Wenger  and  Martin 
Good.   The  bill  was  dismissed  at  tbe  hearing,  and  plaintiff  brings  error. 

J.  B.  HazeU  and  Draffm  A  WiUiamt^  tot  plaintiff  in  error.  B.  &,  BM^ 
anbion  and  Bi^mmd  Burls*t  tor  defendants  In  error. 
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KoBTcnr*  0.  J.  This  rait  wu  commenoed  in  the  Moi^an  county  drcuft 
court  on  the  25tb  of  December,  1876,  against  defendant  Wenger  and  Martin 
Good,  who  has  since  died,  and  his  heirs  have  been  made  parties.  The  aver* 
ments  in  the  petition  are  suhstantiallj  as  f^ws:  That  said  Good,  for  the 
purpose  of  securing  to  plaintiff  the  payment  of  two  promissory  notes,  exe- 
cuted two  deeds  of  trust  on  land  situated  in  Wxpai  and  Monitmu  counties, 
dated,  Teq>eetl^y,  on  the  7th  and  10th  of  Tebrnary,  1878.  conveying  said 
land  to  John  P.  Garr,  as  trustee:  that  subsequently  defendant  Qood,  for  the 
porpoee  of  dtfnradlng  the  plaintiff,  telsely  and  fraudulently  represented  to 
the  plalnttfl  ttiat  he  was  indebted  to  otlm  parties,  and  desired  to  make  a  pro 
rata  distribution  of  bte  property  among  all  his  creditors,  and,  by  fraudulent 
means.  Induced  plaintiff  to  execute  deeds  of  release  upon  the  property  con- 
veyed 1^  the  said  deeds  of  trust,  and  thus  surrender  its  security;  that  said 
Wenger  was  a  party  to  the  fraud  of  said  Qood,  and  that  said  false  representar 
tiORS  were  npade  by  Qood.  and  concurred  In  by  Wenger,  so  that  they  could 
enjoy  said  premises  free  from  said  trust  lien ;  tliat  by  reason  of  said  false  rep- 
lesentations  plaintiff  released,  by  quitclaim  deeds,  its  deeds  of  trust,  and  said 
Ctood  conv^ed  said  lands  to  Wenger.  who  holds  the  same  for  bis  own  benedt, 
and  has  neither  attempted  nor  intends  to  dispose  of  said  lands  for  the  pur- 
pose of  distributing  the  proceeds  among  creditors.  The  petition  prays  that 
the  said  deeds  of  release,  as  well  as  the  deeds  from  Good  to  Wenger,  be  set 
aside,  and  ttiat  the  lands  be  sold,  and  the  proceeds  applied  to  the  pajrment  of 
the  debt  secured  by  said  deed  of  trust.  The  answer  of  Wengw,  after  specif- 
ically denying  all  the  allegations  of  fraud  set  forth  in  the  petition,  avers,  suN 
stantiHily,  as  follows:  Tlmt  Qood  bad  numerous  creditors,  including  Wenger, 
besides  the  i^lntiff ;  tbnt  the  creditors  of  Qood  were  about  to  put  him  into 
bankruptcy  unless  plaintiff  would  release  its  security,  to  which  plaintiff  con- 
sented; that  At  a  meeting  of  the  creditors  of  Good  the  plaintiff  was  repre- 
sented by  John  P.  Carr,  an  attorney  at  law;  that,  at  the  request  of  said  O-arr, 
Wenger  consented  to  assume  the  responsibility  of  distributing  such  assets  of 
Good  as  would  be  transferred  to  him  pro  rata  among  the  crwiitors  of  Good; 
that  in  all  of  his  actions  respecting  said  assets  he  was  guided  by  said  Carr, 
plaintiff's  attorney,  to  whom  he  paid  various  dividends  on  plaintiff's  claim, 
and  also  paid  various  dividends  to  the  other  creditors  of  Good,  setting  forth 
the  names  of  Good's  creditors,  the  amount  of  their  respective  debts,  the  divi- 
dends paid  Lhem,  expenses  incurred  in  collecting  the  assets,  and  in  defending 
litigation.  The  answer  admits  that  the  land  conveyed  to  him  by  Good  was 
held  in  trust  by  him  for  Good's  creditors.  Wenger  then  asks  the  court  to  re- 
lieve him  from  any  further  duties  respecting  said  trust,  and  prays  for  the  ap- 
pointment of  a  new  trustee  to  carry  out  said  trust.  This  answer  was  denied 
by  replication.  The  evidence  in  the  record  abundantly  establishes  the  follow- 
ing facts:  That  Qood,  who  was  indebted  to  plaintiff  and  various  other  per- 
sons in  February,  1873,  executed  the  two  deeds  of  trust  mentioned  in  the  pe- 
tiUon  to  secure  to  plaintiff  the  payment  of  his  indebtedness  to  it;  that  other 
creditors  of  Gtood,  becoming  acquainted  with  the  fact  that  plaintiff  had  thus 
obtained  a  preference,  became  dissatisfied,  and  informed  Carr,  the  trustee,  and 
plaintiff's  representative  that  they  would  put  Good  in  bankruptcy  unless 
plaintiff  would  release  the  deeds  of  trust;  that  plaintiff,  after  beipg  consulted 
by  Carr,  agreed  to  release  its  security;  that,  ata  meeting  of  the  creditors  held 
at  Tipton,  jdaintiff  was  represented  by  said  Carr  and  another  agent,  and  it 
was  agreed  by  plaintiff,  as  well  as  by  the  other  creditors  of  Qood.  that  one  C. 
O.  McGlay  be  appointed  assignee,  to  whom  Good  would  assign  his  assets  for 
distribution  among  all  his  creditors;  that  McGlay  declined  to  act  as  assignee, 
snd.  at  the  suggestion  of  said  Carr,  plaintiff's  agent  and  attorney,  and  other 
creditors,  defendant  Wenger  was  induced  to  act.  The  evidr  nce  SHtisfactorily 
shows  tliat,  in  pursuance  of  this  arrangement.  Good  transferreil  his  asRets  to 
Wenger.   That  Carr,  as  attorney,  prejured  the  deeds  of  relsMe  from  plaintUC 
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to  Goodt  and  also  the  deeds  from  Good  and  wife  to  Wenger,  to  the  lands  in 
controversj.  That  Wenger*  as  assignee,  gave  bond  tn  the  snm  of  93.000. 
That  the  deed  of  assignment  wm  not  filed  for  record;  said  Garrtpl^ntiff'a  at- 
torney, having  informed  Wenger  that  it  was  not  necessary  to  file  It  for  rec- 
ord. That  Wf  nger  collected  some  of  the  assets,  and  placed  said  lands  in  the 
hands  at  agents,  to  be  disposed  of  for  the  benefit  of  Gtood's  creditors,  and  also 
])laced  in  the  hands  of  said  Garr  a  considerable  portion  of  the  assets  for  oollec- 
tion.  That  said  Wenger,  in  pursuance  of  hia  authority  and  duty,  on  the  31st 
of  May.  1878.  distributed  among  the  creditois  •776.34,  9214.60  of  which  was 
received  by  said  Can  as  the  attorney  of  plaintifF;  and  that  on  the  3d  of  Sep- 
tember, 1873,  he  made  another  distribution  among  the  creditors  of  $283.29, 
$82.50  of  which  was  also  paid  to  said  Garr  for  plaintifF.  That  neither  of  de- 
fendant's agents  in  whose  hands  he  had  placed  said  lands  was  able  to  dispose 
of  the  same  at  a  ^r  price,  when,  in  Dscembar,  1875,  plaintiff,  by  filing  for  rec- 
ord in  the  office  of  the  recorder  for  Morgan  and  Moniteau  counties  notices  of 
the  present  suit,  rendered  a  sale  of  the  laud  impracticable.  It  also  appears 
from  the  evidence  that  Wenger  never  claimed  any  of  the  assets  assigned  liy 
QooA,  only  to  the  extent  of  hfs  distributive  share  as  a  creditor;  and  that,  in 
the  management  of  said  assets,  he  relied  upon  the  advice  of  said  Carr  up  to 
the  time  of  bin  death.  In  view  of  the  evidence,  and  the  admission  in  defend- 
ant's answer  tliat  the  land  in  controversy  was  only  held  by  him  in  trust  for 
the  benefit  of  Good's  creditors,  under  the  arrangement  made  with  them,  the 
decree  of  the  court  in  dismissing  the  bill,  and  entering  judgment  for  defend- 
ants, was  fully  JuBtifled.  and  Uie  Judgment  la  hereby  affirm^ 
All  concur. 


Babtlstt  e.  Spabkhan. 

(Supreme  Court  of  Missouri.   May  31, 1888.) 

PBiNOiPix  Aim  Agent— ExTBirr  of  Agent's  AuTHORTTT—l'HTsiOLurB. 

The  evidenoe  in  an  aotioo  to  reoover  for  medioal  services  showed  that  defeodant, 
whose  wife  was  sick,  ordered  his  brother  to  procure  a  certain  physician  to  attend 
her.  The  brother  oould  not  get  the  phyaioian  required,  and  so  engaged  plaintiff. 
Plaintiff  testified  that  when  be  reached  defendanvs  house  the  latter  told  Mm  the 
trouble  was  over,  and  bis  nerriceB  not  needed.  Held,  that  the  evidenoe  did  not  show 
that  the  brother  so  exceeded  his  authority,  or  snoh  a  repudiation  of  1^  aot  de- 
fendant, as  to  warrant  taking  the  case  from  the  Jury. 

Appeal  from  circuit  court,  Butler  county;  B.  P.  Owen,  Judge. 
Suit  for  medical  services  by  George  S.  Bartlett  against  Thad  Sparkmau. 
Judgment  for  defendant,  and  plaintiff  appeals. 
L.  D,  CfrovCt  for  appellant.   B.  A.  Standard,  for  respondent. 

NoBTON,  G.  J.  This  action  was  commenced  before  a  justice  of  the  peace 
on  an  acoonnt  for  professional  services  of  plaintiff  as  a  physician.  The  ac- 
count sued  upon  is  as  follows:  "Thad  Sparkman,  Dr.,  To  ff.  T,  Sarilett: 
1881.  April  12th.  To  one  visit.  $10.00."  At  the  May  term,  18S4,  of  the 
Butler  county  circuit  court,  to  which  the  cause  bad  been  taken  by  appeal,  a 
jury  was  impaneled,  and  at  the  close  of  the  evidence  the  court  instructed  the 
jury  "that,  under  the  proof,  plaintiff  Is  not  entitled  to  recover;"  whereupon 
the  jury  resumed  a  verdict  for  defendant,  and  judgment  was  entered  agidut 
plaintiff,  from  which  he  has  appealed,  and  assigns  for  error  the  action  of  the 
court  in  giving  the  aforaBaid  instruction.  The  fidlowing  is  all  the  evidence 
introduced  on  the  trial:  John  8parl^man  testified  as  follows:  "lam  a  brother 
of  the  d^endant.  In  April.  1381.  the  defendant  told  me  his  wife  was  sick, 
and  sent  me  after  ttie  doctor.  He  told  me  to  get  Dr.  MoOowen.  X  went,  and 
could  not  get  bim.  Dr.  Bartlett  was  then  my  n^  choice,  and  I  went  and 
saw  Dr.  Bartlett,  and  got  him.  He  and  1  rode  out  together.  I  went  to  wiUiin 
about  three  miles  of  defendant's  bouse.  I  then  turned  off,  and  the  doctor  went 
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on.  It  Is  about  fourteen  miles  from  Poplar  Bluff  to  defendant's  house.  I 
told  the  doctor  that  the  defendant  wanted  blnit  as  his  wife  was  sick."  On  bis 
cross-examiDation,  witness  said:  "The  doctor  acted  as  if  he  was  drunk.  I 
went  to  the  saloon,  and  rach  drank  one  glass  of  beer,  and,  on  the  way  up,  the 
doctor  took  out  a  bottle  and  drank  once.  I  drank  out  oC  the  same  bottle.  It 
was  whisky  and  something  else.  It  tasted  sweet."  B.  C.  Jones  testified:  "I 
am  a  physician.  To  go  out  in  the  country  on  a  professional  call,  it  is  worth 
810.00  to  go  a  distance  of  twelve  or  fourteen  miles.  The  plaintifC  is  a  prac- 
ticing physician."  Plaintiff,  in  his  own  behalf,  testified  as  follows:  "Jobn 
Sparkman,  the  brother  of  defendant,  came  to  me  to  go  and  see  t^e  defendant's 
wife,  whom  he  said  was  sick.  I  went  with  him,  and  drove  up  in  the  lawn 
near  the  house,  where  we  usually  get  oat  to  go  In;  and  the  defendant  came 
out  and  said  to  me, '  Doctor,  we  don't  need  your  services  now,  for  the  trouble 
l8  all  over.'  I  then  drove  off. " 

The  aetion  of  the  oonrt  in  giTing  the  instructioQ  complained  of  was  doubt- 
less based  on  the  weU-eBtabUBhed  general  doctrine  that  the  acts  of  a  special 
agent  witii  special  author^,  not  done  in  pursuance  of  the  authority,  or  done 
in  excess  of  it,  are  not  binding  upon  bis  imnclpal  unless  ratified  by  him  with 
toll  knowledge  of  Oe  facts  and  cirenmstanoes.  The  rale,  however,  is  not  ct 
nniTeraal  application.  In  1  Wait,  Act.  ft  Def.  232,  §12,  It  is  said:  "Although, 
as  a  geneml  rule,  an  agmt  is  required  to  conform  to  bis  tnstxootions  or  aa- 
tbxxAl^,  yet  there  may  n  inatanees  in  which  a  strict  and  literal  adherence  to 
their  tenxu  would  deteat  the  object  of  the  agency.  There  mt^  arise  such  new 
and  unexpected  emergendes  and  necessities  as  will  Jastify  the  agent  in  as- 
aqmlng  extnundinary  powers,  which,  if  done  in  good  faith  and  with  sound 
discretion,  will  bind  the  {Kcincipat."  So  it  is  said  in  section  141,  Story,  Ag., 
"that,  althoagfa  the  powers  oX  agents  are  ordinarily  limited  to  parUoular  uHm, 
yet  extnundinuy  emergencies  may  arise  in  which  a  poson,  who  la  an  agent, 
may,  tram  tha  very  necessities  of  uie  ease,  be  juatifled  in  assuming  extraordl- 
na^  powers;  and  his  acts,  when  fidrly  done,  under  such  circumstances,  will 
be  bindingcm  his  principal.**  See  sections  85. 193, 237,  Story,  Ag.  Thefsds 
in  evidence  t«ing  this  case  within  the  operation  of  the  prindi^  above  ennn- 
eiated.  The  object  of  the  agency  was  to  procure  a  physician  for  tibe  idek  wife 
of  defendant,  and,  while  the  agent  was  directed  to  get  Dr.  McCowen,  hia  Ina- 
hSXLty  to  pnean  taim  created  an  emergency  which  required  him  either  to  ride 
14  milsa  back  for  furttier  instonctions,  or  {oooure  the  services  of  acme  other 
physiidan.  BeaideB  this,  defendant,  when  plaintiff  reached  hla  house,  did  not 
lepodiato  the  aet  of  hia  agent  bj  saying,  "Your  services  are  not  wanted,  be- 
oauae  I  never  authorixed  yon  to  be  emplt^ed;"  but,  on  Uie  contrary,  virtually 
latifled  the  act  1^  aajdng,  **  Yonr  senrleea  an  not  required  now,  becauae  the 
trouble  la  OYer  wttb.** 

We  think  ttie  court  erred  in  taking  the  caae  firom  the  Jury,  and  that  it  abould 
have  beenaubmltted  to  them  under  proper  instrucfcloos.  Judgment  xeversed, 
and  cause  rwnanded;  in  whl^  all  concur. 


J.  FaUB  PbBTBITBES— iKBIOTjraKT— SUTPIOIBNOT. 

In  a  prosecution  under  Rer.  St.  Ho.  1ST9,  S  1S61,  relating  to  oheata  and  frauds, 
which  proTldeg  that  in  the  indictment  it  shall  be  Buffldeat  to  oharge  the  unlawful 
and  feToniotia  obtsini&ff  of  the  money  ''by  means  and  Yty  use  of  a  cheat  or  fraud  or 
trick  or  deaeDtion,  or  zolBe  and  fraudulent  reproeentation  or  statraient,  or  false 
pretense,  as  the  case  may  be,  **  aa  indictment  charging  that  defei^ant  "did  then 
and  thereunlawfullf,  willfully,  and  feloniously  obtain  franD.  *  *  *  htemon^, 
by  mesas  and  by  nae  ct  a  oheai  and  fraud  and  trlok  and  deoeptltm,  and  fraodnleat 


State  v.  SlABOKT. 

{Supreme  Court  of  Misttmrt   K^r  81, 18S8.) 
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8.  8AllB~ETn>BIICB. 

In  a  prosecution  under  Rev.  BL  Mo.  1879, 1 1561,  relating  to  cheats  and  frauds,  for 
selling  plaintiff  tickets  to  a  lecture  which  waa  not  delivered,  eTldence  that  defend- 
ant sold  snch  tickets  to  others  at  about  the  same  time,  and  printed,  posted,  and  <dr- 
cuiated  band-bills  advertising  tt^  delivery  of  such  leoture,  is  to  M  oonalaeted  hj 
the  jury  as  bearing  on  the  q.uestion  of  fraudulent  intant. 

Appeal  from  circuit  eourt,  Greene  county;  W.  D,  Hubbard.  Judge. 

J.  S.  Saronj  was  indicted  aud  convioted  for  obtaining;  money  by  means  of  a 
trick,  etc.,  and  appeals.  Hev.  St.  Mo.  1879,  §  1561,  provides  thiU;  whoever, 
with  intent  to  cheat  and  defraud,  shall  obtain  money  by  means  of  any  trick, 
etc.,  shall  be  deemed  guilty  of  a  felony,  and  that  it  shall  be  sufficient  to  chai^ 
in  the  indictment  the  uiUawfal  and  f^onious  obtaining  of  the  money  "by 
means  and  by  use  of  a  cheat  or  fraud  or  trick  or  deception,  or  false  and  fraud- 
ulent representation  or  statement,  or  false  pretense."  etc.,  "as  the  case  may 
be.  contrary,"  etc. 

Btuilang  &  Comp&eU,  for  appellant.  B.  0.  .Boone,  Atty.Oen.,  for  the  State. 

KoBTON,  G.  J.  Defendant  was  indicted  in  the  Greene  county  circuit  court 
at  its  May  term,  1887.  under  section  1561,  Bev.  St.,  for  obtaining  money  by 
means  of  a  trick,  cheat,  fraud,  and  deception.  After  an  unsuccessful  mution 
to  quash  the  indictment,  he  was  tried,  convicted,  and  sentenced  to  impiison- 
ment  for  two  years  in  the  penitentiary.  Omitting  the  formal  portion,  the  in- 
dictment  is  as  follows:  That  one  J.  S.  Sarony,  at,  on,  or  about  the  26th  day 
of  Febroary,  1887,  at  the  county  of  Greene,  in  the  state  of  Miaeouri,  with  the 
intent  to  cheat  and  defraud  one  Cyrus  L.  Dooms,  did  Uien  and  there  unlsw- 
f ally*  willfully,  and  fdoniously  obtain  from  (Jyms  L.  Dooms  70  cents,  lawful 
money  of  the  United  States,  of  the  value  cX.  70  cents,  bis  mon^,  1^  means 
Mid  by  nse  a  cheat  and  fraud  and  triek  and  deception,  and  fnradatont  rep- 
xeaentation  and  itatemont,  and  false  pretense;  contrary  to  the  form  of  the 
statute  in  anoh  oases  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state.  this  are  appended  the  proper  signatures,  and  the  atte^ation  of 
the  foremui  of  the  grand  Jury.   The  motion  to  quash  the  indiobnent  was 

?roperlyovaTuIed,on  the  autbOTl^  of  the  foUowlng  cases:  State  v.  JPocAsr, 
1  Mo.  460;  Btate  v.  Fon  ZanU  Id.  548.  The  evi<tence  tended  to  show  that 
defendant  advertised  to  give  an  exhibition  as  a  mesmerist  on  the  night  of 
the  26th  of  Februaxy.  1887,  and  to  this  end  distributed  band-bills  advertis- 
ing his  proposed  exhlbilion*  rented  a  hall,  and  at  the  time  appointed  stood 
in  the  box  or  ticket  office,  sold  tickets  of  admission,  and  oolleoted  ttie  money 
then-for  until  about  half  past  8  o*clo<dE  f.  m..  the  time  when  the  exhibition 
was  to  b^in,  when  he  absconded,  or,  in  the  languid  of  some  of  the  wit- 
nesses, "skipped  out"  with  the  monqy.  ^ms  L.  Dooms,  mentiaoed  in  the 
in<li<*tment  as  his  victim,  paid  defendant  70  cents  for  7  tickets.  He  was  ad- 
mitted to  the  auditorium,  wiiere  he  waited,  with  a  large  number  of  others, 
until  it  became  evident  that  defendant  did  not  intend  to  appear  and  perform 
as  he  had  advertised,  when  the  audience  di^ersed,  and  at  went  out.  De- 
fendant did  not  appear  and  give  the  performance,  but  absconded.  He  was 
arrested  the  next  morning  at  the  Junction,  and  brought  back  and  chi^^ 
with  obtaining  money  of  said  Dooms  as  set  forth  in  tiie  indictment.  Evi- 
dence was  received,  over  defendant's  obJecUons,  of  his  action  in  having 
hand-bills  printed,  circulating  and  posting  them  in  the  city  of  Sprinj^ekl, 
advertising  his  contemplated  mesmeric  performance,  and  in  sellhig  tickets 
and  procuring  money  n:om  others  to  the  amount  of  shout  tfSO,  about  and  at 
the  time  he  procured  the  money  from  Dooms.  The  evidence  waa  pnqwriy 
received,  under  the  rulings  made  in  the  following  cases:  State  v.  Cooper,  85 
Mo.  256,  and  State  v.  Bayne,  88  Mo.  604.  In  these  cases  it  is  held  that,  under 
a  prosecution  based  on  section  1561,  acts  of  a  defendant  similar  to  the  (me  for 
which  he  is  being  tried,  done  about  the  same  time  and  in  the  same  city,  ara 
admissible  for  the  purpose  of  showing  the  intent  with  whicii  the  act  diarged 
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«ft8  done.  The  only  exception  SRved  to  the  action  of  the  court  in  gfvlog  in- 
fltoucticHi  was  to  the  flnt,  second,  tiiird,  and  fourth  giren  in  behHlf  of  the 
atate.  These  Instructions.  In  effect,  told  the  jury  thai  before  they  could  con- 
vict the  defendant  they  must  believe,  beyond  a  reasonable  doubt,  that  he  otv 
tained  the  money  of  X>oonis  with  the  intent  to  cheat  and  defraud  htm,  by  in- 
doelng  him  to  MleTe  that  he  would  give  a  lecture  on  mesmerism,  and  also  a 
mesmeric  performance,  which  he  in  fact  did  not  give  or  intend  to  give,  and 
as  bearing  on  the  question  of  intent  they  should  take  into  consideration  all 
file  facts  in  evidence.  The  obJecHons  to  the  Instractions  are  not  well  taken, 
and,  finding  no  error  in  the  record,  the  Judgment  is  aflOrmed. 
AU  ooneur. 


1.  CRDinrAI.  Law— TbUX— JlTRISDlCTION— SXBTBIIOK. 

Under  Rev.  8L  Mo.  H  1877, 1878,  1881,  providing  that  no  judge  of  «  drooit  or 
criminal  court  shall  be  competent  to  117  any  Indictment  or  orimloaL  proaeoution 
when  he  shall  have  heen  counsel  in  the  cause ;  and  that,  In  cose  of  mca  disQualifl- 
oaCton  of  the  regular  jndge,  a  special  Judge  may  he  elected ;  but  that  If  a  competent 
myedMi  judge  caniHrt  he  eleoteo,  or  mil  not  serve,  snota  disquallfled  judge  may  "no- 
tify ana  request  the  judge  of  some  other  circuit  to  try  the  cause :  ana  it  shall  be  the 
duty  of  the  judge  so  requested  to  appear  *  *  *  for  the  trial  of  said  cause;  and 
be  shall,  during  said  trial,  and  in  relation  to  said  cause,  possess  all  the  powers  and 
perform  all  the  duties  of  a  drentt  judge,  *  tentenoe  on  a  trial  and  oouTiotion  for 
murder,  passed  a  oliceU  Judge  who  oad  not  tried  the  oaose.  at  the  request  of  the 
r^ular  judge  of  the  court  In  which  the  cause  was  pending,  the  latter  having  been 
prosecuting  attorney  on  the  trial,  is  unauthorized  and  coram  nonJxtdUx,  the  regn- 
lar  judge  not  being  disqualified  from  passing  sentence  having  acted  as  prosecut- 
ing attoraoy,  and  the  only  purpose,  under  Uie  statute,  for  which  a  judge  of  an- 
ower  court  mag  be  called  in  bemg  for  the  trlsl  of  a  caose  when  the  regular  judge 
la  disqiiaHfled,  and  a  special  judge  cannot  be  eleeted  or  will  not  serve. 
S,  C^niiaiix  ItA-yr—CBMSOK  or  Vexub— Prbsuuftion  i.b  to  REonuitiTT  or  Pktitioit. 

Where,  on  appeal  from  a  conviction  for  murder,  the  bill  of  ezoeptlons  recited  that 
defendants  peution  for  cbange  of  venue  "was  regularly,  in  due  form,  and  complied 
with  all  the  requirements  of  law, "  and  that  the  court  refused  to  perinit  counsel  to 
file  the  same,  and  refused  to  entertain  the  same,  on  the  ground  that  it  had  nojuria- 
diction  to  pass  on  the  petition,  it  must  be  presumed  that  such  petition  was  sutBcient 
and  regular  in  all  respects,  although  it  was  not  preserved  by  the  blU  ot  exoepttons, 
and  that  such  change  of  venue  should  have  been  granted. 

Appenl  from  St.  Louis  criminal  court;  J.  C.  Normile.  Judge. 
Thoa.  B.  Harvey  and  Com^iwt  McBride,  for  appellant.   The  Attorney 
General,  A.  C,  Cloter,  and  C.  O.  BieJu^,  for  the  Slate. 

Shzrwood,  J.  At  the  November  term,  1881,  the  defendant  was  indicted 
for  the  murder  of  Patrick  Doran.  He  was  arraigned,  and  pleaded  not  guilty, 
and  counsel  were  assigned  him.  The  cause  was  continued,  and  specially  set 
for  trial  on  February  6, 1882.  On  that  day  defen<lant  moved  the  court  to  con- 
tinue the  cause  until  "defendant's  application  for  a  change  of  venue  should 
be  disposed  of  in  the  St.  Louis  circuit  court,"  which  motion  was  granted. 
■On  February  15,  1882,  defendHnt  Aled  a  petition  and  a  motion  for  a  special 
venire  of  persons  residing  outside  the  city  of  St.  Louis,  and  within  the  county 
of  St.  Louis,  which,  being  taken  under  advisement,  was  granted  on  February 
120, 1882.  On  that  day  the  cause  was  continued  **for  want  of  time  to  try,"  to 
the  March  term,  1882,  and  specially  set  for  trial  on  March  14.  1882,  and  a 
apecial  venire  at  citizens  of  the  county  of  St.  Louis  ordered  for  that  day  to  try 
the  cause,  as  prayed  for  by  the  defendant.  On  February  23, 1883,  the  circait 
attorney  moved  the  court  to  vacate  the  ordei-  for  a  special  ventre,  which  motion 
was  overruled,  and  such  steps  were  taken  by  the  circuit  attorney  as  resulted 
in  a  writ  of  prohibition  issuing  from  this  court  forbidding  the  judge  of  the 
St.  Louis  criminal  court  to  do  or  permit  to  be  done  anything  under  said  order 
for  a  special  venire,  atate  v.  Laughlin,  75  Mo.  147.  On  March  3, 1882, 
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being  the  last  day  of  the  January  teriu,  1882,  defendant  filed  a  bUl  of  excep- 
tions, which  waa  signed  by  the  judge  of  the  court,  setting  forth  that  "on  the 
15th  day  <^  February,  1882,  the  defendant,  in  his  own  proper  person,  and  by 
his  attomciy.  in  open  court,  tendered  and  requested  to  be  permitted  to  file  a 
petition  addressed  to  tlM  court,  and  subscribed  and  in  due  form  of  law,  sworn 
to  by  the  defendant,  John  David  Shea,  praying  for  a  change  of  venue  from 
the  city  of  St.  Louis  on  the  ground  of  the  prejudice  of  the  inliabitants  of  the 
Eighth  judicial  circuit  against  the  defendant,  which  said  petition  was  regu- 
larly in  due  form,  and  complied  with  all  the  requirements  of  law."  The  pe- 
tition does  not  appear  in  the  bill  of  exceptions,  so  that  it  may  be  seen.  The 
bill  further  sets  forth  that  "the  said  court  refused  to  permit  counsel  to  file 
said  petition  for  a  change  of  venue,  and  refused  to  entertain  the  same  in  any 
way  whatever,  on  the  ground  that  said  court  had  no  jurisdiction  to  hear  or 
pass  upon  said  petition."  Said  bill  contains  an  affidavit  of  counsel,  filed  on 
Buid  February  15, 1882,  which  states  that  on  February  2,  1882,  "defendant 
made  in  proper  form  and  filed  in  the  circuit  court  of  St.  Lonis  his  petition  for 
a  change  of  venue  from  the  city  of  St.  Lonis,  on  the  ground  of  the  prejudice 
of  the  inhabitants  oi  said  city, "  and  that  "said  application  was  heard  by  said 
circuit  court,  and  decided  this  day,  [February  15,  1882,]  and  was  refused  by 
said  court;  and,  in  view  of  said  promedings  before  the  circuit  court,  defendant 
could  not  consistently  make  in  the  St.  Louis  criminal  court  application  for  a 
cliange  of  venue  on  the  ground  of  the  prejudice  of  the  inhabitants  of  the  city 
of  St.  Louis,  or  a  motion  for  a  special  venire  of  persona  from  St.  Louis  county 
outside  of  the  said  city  to  try  the  cause;  which  said  application  and  motion 
they  herewith  make  and  present  to  the  St.  Louis  crimiuHl  court  this  day,  and 
in  due  form  as  required  by  law."  At  the  March  term,  1882,  (on  April  10th,) 
the  criminal  court,  in  obedience  to  the  mandate  of  this  court,  set  aside  the  or- 
der of  February  20th,  granting  a  special  venire  trom  the  county.  On  the  next 
day  (April  lltb)  appellant  filed  another  petition  for  a  special  venire  from  the 
county,  which  was  overruled,  and  on  April  19th  the  cause  was  continued  to 
the  May  term,  1882,  "for  want  of  time  to  try."  At  the  May  term,  1882.  (or 
May  16tb,)appellant  again  filed  a  motion  for  a  special oenfrs from  the  county, 
wliich  was  overruled  as  before.  This  last  motion  is  the  only  one  of  all  those 
so  far  mentioned  which  is  preserved  in  the  record,  and  sets  forth  that  "your 
petitioner  would  respectfully  show  and  state  that  an  Indictment  charging  him 
with  murder  in  the  first  degree  «  •  •  was  preferred  and  filed  in  the  St. 
Louis  criminal  court  *  *  *  at  the  November  term,  1881,  and  Is  now  pend- 
ing and  is  set  down  for  a  hearing  and  trial  on  the  22d  day  of  May,  1882.  And 
petitioner  would  further  state  uiat  be  is  informed,  and  does  verily  believe, 
that  tbe  minds  of  the  inhaUtants  of  the  cit^  of  St.  Louis  are  so  prejudiced 
against  him  that  he  cannot  hare  a  fair  and  impartial  trial  therein,  and  would 
pray  that  tbe  court  order  a  Bped^  vmire,  to  consist  of  penom  who  reside  out- 
side of  the  city  of  St.  Louis  and  within  the  county  of  St.  Louis,  to  try  said 
cause. "  On  May  29, 1882,  a  jury  was  impaneled  to  try  the  cause,  and  on  Jane 
2d  theverdictwas  rendered.  On  June  6th  a  motion  for  a  new  trial  was  filed, 
and  on  June  7tti  an  amended  motion  for  new  trhU  wes  filed.  On  July  17th 
these  motiona  were  submitted  to  the  court.  On  November  7. 1882,  defendant 
escaped  from  tbe  jail.  On  Kovember  18, 1882,  the  motions  for  new  trial  were 
overruled,  and  oo  December  11, 1882,  a  UU  of  exceptions  was  signed  by  Judge 
Laughuh  and  filed.  On  July  20, 1887,  defendant,  being  in  custody,  was 
brought  into  court  for  sentence;  but  on  its  appearing  that  Hon.  Jambs  C.  Nok- 
mLK,  the  judge  ot  tbe  St.  Louis  criminal  court,  had  been  circuit  attorney,  rep- 
resenting  the  state  at  the  trial  of  the  cause,  and  bad  prosecuted  the  indiotnwnt 
against  defendant,  the  court  made  an  order  calling  upon  Htm.  W.  W.  Eih 
WASDs.  the  judge  of  the  Xineteenth  judicial  circuit,  topronounoe  tbesentenos 
al  the  court;  and  on  July  22, 1887,  Judge  Edwabds  appeared  in  tbe  St.  Lonla 
criminal  court  in  pursuance  of  said  u-der,  and  pronounced  the  judgment  and 
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sentence  of  tbe  court  upon  tbe  defendant.  Exceptions  were  saved  as  to  the 
action  of  the  court  in-  relation  to  calling  In  Judge  Bdwabxm  to  enter  flnal 
judgment  and  to  sentence  the  defendant.  Two  questions  are  thus  presented 
by  the  record:  Ftrnt,  whether  the  judge  of  the  St  Louis  criminal  court  had 
anyauthorityto  call  in  Judge  Edwards  simpiytopass  sentence  upon  the  de- 
fendiint;  and,  second,  whether  a  change  of  VBnue  should  hare  been  awarded 
tbe  defendant.   Of  these  in  their  order. 

1.  The  act  of  passing  sentence  upon  a  prisoner,  like  the  mere  entering  of 
judgment  upon  a  v^lct,  Is  purely  a  ministerial  duty.  There  is  nothing  dis- 
cretionary about  it,  and  its  performance  may  therefore  be  compelled  by  tnait- 
damut;  and  ancb  writ  may  as  well  issue  to  the  successor  of  the  judge  before 
whom  the  cause  was  tried  as  to  his  immediate  predecessor,  since  the  duty  is 
perfunctory,  containing  no  element  or  ingredient  of  discretion.  High,  Extr. 
Bern.  (2d  Ed.)  §  235.  and  cases  cited.  And,  although  the  authorities  dted 
are  not  directly  In  point,  the  principle  they  enunciate  fully  applies  to  the  case 
at  bar.  And  no  difference  is  perceived  between  the  case  here  and  where  an 
attorney  for  the  plaintiff,  for  whom  a  verdict  is  obtained  upon  a  promissory 
note,  should,  in  consequence  of  being  appointed  as  successor  of  the  judge  be- 
fore whom  the  cause  was  tried,  be  required  to  see  that  judgment  was  entered 
upon  the  verdict  thus  obtained.  If  these  premises  be  correct,  then  the  call- 
ing in  of  Judge  Edwards  to  pass  sentence  was  altogether  unnecessary,  to 
say  the  least  of  ft.  But  was  it  unauthorized  ?  I  think  an  aflarmative  answer 
must  be  returned  to  this  question.  In  Gale  v.  Sfichie,  47  Mo.  326,  the  plain- 
tiff was  the  judge  of  the  Oasconade  circuit  court,  and  had  recovered  judg- 
ment against  the  defendants,  and  thereupon  execution  issued,  to  quash  which, 
for  certain  reasons,  the  defendants  moved.  The  plaintiff,  then  being  the 
judge  of  that  court,  called  upon  Judge  Rice,  who  happened  to  be  present*  to 
preside  and  hear  the  motion;  to  which  the  defendants  objected  upon  the  ground 
that  the  judge  of  the  Gasconade  circuit  court  was  present,  in  good  health, 
and  no  reason  existed  authorizing  him  to  call  upon  the  judge  of  the  First 
circuit  to  preside;  and  they  also  demanded  a  change  of  venue,  etc.  Judge 
KicE  thereupon  presided,  and  the  motion  to  quash,  as  well  bb  the  application 
for  a  change  of  venue,  was  denied;  and,  when  the  cause  came  to  this  court. 
Bliss,  J.,  in  delivering  the  opinion  of  the  court,  said:  "The  question,  then, 
arises  whether  the  judge  of  the  Gasconade  circuit  court,  being  himself  In- 
terested in  the  cause,  had  a  right  to  call  upon  a  judge  of  a  neighboring  circuit, 
who  was  present,  to  sit  and  determine  said  cause.  If  he  bad  such  right,  he 
must  have  obtained  it  either  from  the  constitution  or  the  statute;  for  it  will 
not  be  pretended  that  considerations  of  convenience  or  of  fairness,  merely, 
will  control  the  jurisdiction  of  a  court,  or  point  out  a  judge  who  is  entitled 
to  hold  it.  Keliance,  doubtless,  was  had  upon  section  17  of  article  6  of  the 
constitution,  which  reads  as  follows:  *lt  there  be  a  vacancy  in  the  olflce  of 
judge  of  any  circuit,  or  if  he  be  sick,  absent,  or  from  any  cause  unable  to  hold 
any  term  of  court  of  any  county  of  his  circuit,  such  term  of  court  may  be 
held  by  a  judge  of  any  other  circuit.*  In  this  case  both  the  judges  evidently 
construed  the  authority  given  a  judge  of  another  circuit  to  hold  one  of  the 
terms  of  the  Gasconade  circuit  court,  at  the  request  of  its  judge,  as  also  giv- 
ing authority  to  sit  in  a  particular  cause  at  his  requrat,  the  term  being  held 
by  himself.  But  no  such  authority  is  contained  in  tbe  section,  either  directly 
or  by  implieatltm.  The  judge  of  a  circuit  may  procure  another  judge  to  hold 
a  particular  term  of  court,  giving  up  to  him  the  whole  business  of  tbe  term; 
but  he  Is  not  authorized,  in  order  to  prevent  a  change  of  venue  In  a  particular 
case,  or  for  any  other  reason,  to  call  in  a  neighboring  judge  to  tr^that  cause; 
and  if  he  does  so  call  him  in,  though  he  try  it  never  so  fairly,  It  la  a  trial  witb- 
oat  anthori^  of  law,  and  his  decision  has  no  binding  force." 

Section  29  of  article  6  of  our  present  constitution  contains  these  provisions: 
'*If  there  be  a  vacancy  in  the  office  of  judge  of  any  circuit,  or  if  the  judge  be 
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Bick,  absent,  or  from  any  term,  or  part  of  term,  of  court,  in  any  county  in  his 
circuit,  such  term;  or  part  of  term,  of  court,  may  be  held  by  a  Judge  of  any 
other  circuit;  and  at  the  request  of  the  judge  of  any  ciionit^  any  term  of  court, 
or  part  of  term,  in  his  circuit,  may  be  held  by  the  judge  of  any  other  circnit; 
and  in  all  such  cases,  or  in  any  case  where  the  judge  cannot  preside,  the  gen- 
eral assembly  shall  make  such  additional  provision  for  holding  court  as  may 
be  necessary."  These  provisions  have  been  enacted  by  the  legi^atnre  into  a 
law  in  pretty  much  the  same  language  as  that  employed  by  the  constitutioD. 
1  Bev  St  gg  1106,  1107.  And  since  such  enactment  it  has  been  ruled  that 
the  judge  of  a  circuit  court  cannot  call  in  the  judge  of  antrther  circuit  to  pre- 
side white  the  acknowledgment  of  a  sheriff's  deed  to  which  tlie  first  Judge  is 
a  party  is  being  taken,  siuce  the  statute  makes  no  provision  for  such  a  case. 
Leteia  v.  Curry,  74  Mo.  50.  And  it  has  also  been  ruled  in  another  case  that 
the  judge  of  a  neighboring  circuit  who  bad  Iwen  called  in  to  preside  in  a  par- 
ticular cause,  and  was  presiding  ther^n.  was  not  authorized  to  receive  the 
verdict  of  a  jury  in  another  cause,  or  to  give  them  verbal  instructions,  and  for 
his  action  in  the  premises  the  Judgment  was  reversed.  AUan  v.  Snyder^  82 
Mo.  256.  These  cases,  though  of  a  civil  nature,  serve  to  show  how  strictly 
the  statute  in  such  cases  has  been  applied  by  this  court.  Section  1877,  Rev. 
St.,  reads  as  follows:  "  When  any  indictment  or  criminal  prosecution  shall  be 
pending  in  any  circuit  or  criminal  court,  the  judge  of  said  court  shall  bedeemed 
incomjMtent  to  hear  and  try  said  cause  in  either  of  the  following  cases:  «  «  • 
Or,  third,  when  the  judge  is  in  anywise  interested,  or  prejudiced,  or  shall 
have  been  counsel  in  the  cause, "  etc.  Section  1878  provides  for  the  election 
of  a  special  judge  in  event  of  the  disqualiScation  of  the  regular  judge  for  any 
of  the  reasons  speciQed  in  section  1877.  Section  1881  is  a  new  section,  and 
reads  as  follows:  "If  the  case  in  which  the  judge  shall  be  incompetent  to  sit, 
for  any  of  the  causes  mentioned  in  section  one  thousand  eight  hundred  and 
eighty-seven,  be  a  felony,  and  no  suitabie  person  to  try  the  case  will  senra 
when  elected  as  such  special  judge,  or  if  in  ttie  <^nion  of  the  judge  of  said 
court  no  competent  or  suitable  person  can  or  will  be  elected  as  such  special 
judge,  he  need  not  order  such  election,  but  may,  in  either  case,  set  the  cause 
down  for  trial  on  s<»ne  day  of  the  term,  or  on  some  day  aa  early  as  practicable 
in  vacation,  and  notify  and  request  the  judge  of  some  other  ciicnit  to  try  the 
cause;  and  it  shall  be  tbe  duty  a<  the  judge  so  requested  to  ai^nar  and  bold 
the  court  at  tbe  time  appointed  for  tbe  trial  of  said  cause;  and  he  shall,  doi^ 
ing  said  trial,  and  in  raation  to  said  cause,  possess  all  the  powers  and  perform 
all  tbe  duties  olt  a  dreult  judge  at  a  regular  twm  of  such  court,  and  mi^ ad- 
journ the  case  from  day  to  day,  or  to  some  other  time,  as  the  exigenciee  of  the 
cssem^y  require.**  Section  1882  reads:  "When  any  cause  is  set  down  for 
trial  in  vacwtion.  as  direirted  in  tbe  next  preceding  sectiim.  *  *  *  the 
court  shall  notify  or  rect^nize  the  witnesses  in  the  cause  to  i^P^  ^ 
set  for  the  toial  thereof,"  etc 

Tlie  only  object  and  purpose  for  wbieh  the  Judge  <A  asx^et  circuit  may  be 
called  in  is  for  the  purpose,  and  the  sole  purpose,  <tf  trying  a  cause;  and  only 
then  In  the  event  that  a  competent  special  Judge  ouinot  be  elected,  or.  if 
elected,  wiU  not  serve.  In  the  case  at  bar  tmre  was  no  indictment  or  crim- 
inal prosecution  pending.  The  trial  was  over.  All  the  nsoal  intermedii^ 
Bteps  which  precede  the  judgment  had  beui  taken,  and  tbe  recwd  dosed.  The 
formal  entiy  (Mt  jn^ment  and  the  fbmiallty  of  passing  sentence  alcme  re- 
mained; and  theae  fonodities  wots  unchangeable,  no  matter  at  whose  com- 
mand they  were  entered  and  observed.  These  were  bat  the  pronouncing  of 
a  m«e  leg^  formula,  baaed  upon  an  unalteraUe  conclusion  of  the  law,  which 
followed  the  premiaea  upon  which  it  was  based  with  all  thecertaii^of  math- 
ematical deduction.  There  was  therefore  no  manner  of  neceasify  for  calling 
in  the  judge  ctf  a  neighboing  drcuit  to  sit  and  enter  jodgment.  ud  pass  sen- 
tence, and,  if  there  ud  been,  tiie  aU^uffldent  answer  to  tbe  plea  of  such  ne- 
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oesBity  Is  that  the  law  ts  not  so  written;  for  nowhere  In  the  sections  I  have 
qaoted  ia  there  the  slightest  intimation  of  an  intention  to  confer  the  authority 
bore  claimed.  And  this  conclasion  is  not  affected  by  section  1041,  called  to 
onr  attention  hj  counsel  forthe  state.  Thatsection  reads:  "No  judgeof  any 
court  of  record,  who  is  interested  or  related  to  either  party,  or  who  shall  have 
been  of  counsel  in  any  suit  or  proceeding  pending  before  liim,  shall,  without 
the  expre^M  consent  0^ the  parties  thereto,  ait  on  the  trial  or  determination 
thereof. "  As  before  said,  the  trial  was  over ;  the  motion  for  new  trial  denied ; 
ttie  bill  of  exceptions  signed  and  filed;  and.  consequently,  there  was  nothing 
upon  which  that  section  oould  attach,— granting,  always,  that  section  would 
apply  in  a  criminal  case,  where  a  judge  could  ^^roely  be  said  to  be  related  to 
the  state,  and,  even  if  he  were,  granUng  that  a  defendant  In  a  criminal  case 
could  expressly  consent  that  a  judge  so  situated  should  try  him.  Considering 
all  these  things,  there  Is  no  room  left  to  doubt  that  the  judgment  entered 
against,  and  the  sentence  passed  upon,  the  defendant,  are  coram  non  JwUee. 
But  this  error  will  not  invalidate  or  overthrow  the  steps  antecedent  to  the 
judgment  and  sentence.  So  far  as  this  particular  point  is  concerned,  the  ruU 
faig  tiiereon  is  confined  to  a  reversal  of  the  judgment  and  sentence,  and  goes 
no  farther.  1  Bish.  Crlm.  Proc.  §  1293;  MeCue  v.  Com.,  7t}  Fa.  St.  185;  and 
other  cases  cited. 

2.  Passing,  now,  to  the  second  question  heretofore  propounded,  should  a 
duuige  of  Tenue  have  been  granted  the  defendant?  Thi^  such  a  chai^  should 
have  bem  granted,  upon  propter  application,  is  ooncluslvely  determined  by 
JSr<^*«Caa^  81  Mo.  574.  The  only  point,  then,  to  determine,  ts  whether  the 
At^lieatkm  for  the  change  was  sufficient.  It  Is  contended  on  behalf  of  the 
state  that  the  suflSdwicy  ttia  petition  cannot  be  passed  opon,  becanse  of  not 
having  been  preaerved  in  the  oiU  tii  exo^ions.  Ordinarily  it  Is  true  that 
wbeitt  a  papor  is  to  be  preserv«d  hy  the  bill,  and  this  is  not  done,  the  sufB- 
eien^  ct  toe  paper  will  not  be  kmked  at;  and,  ttie  trial  oomt  having  paned 
npon  its  snfflaency,  and  holding  it  InsuffleleDt,  the  presumption  will  be  in- 
dulged, absoit  the  p^>6r,  that  ttw  lower  court  ruled  correctly.  Here,  how- 
ever, a  widely  dlffwent  state  of  case  is  presented;  the  bill  of  exceptions  ex- 
pressly reciting  that  "the  petition  was  regularly  in  due  form,  and  complied 
with  all  the  leqalrements  ot  law;"  and  It  la  further  expressly  recited  by  the 
bill  that  the  said  court  refmed  to  permit  eonnsel  to  file  said  petition  for  a 
change  of  venue,  and  refused  to  mtortain  the  same  In  any  way  whatsoever. 
Ml  the  ground  that  said  eourt  had  no  JurladioUon  to  hear  or  pass  upon  such 
said  petitifm."  XTnless  we  reverse  ttie  rule  which  presumea  in  favor  of  the 
eorreetnesB  of  Jodldal  action,  it  must  be  bdd  tiiat  the  defendant  had  done 
what  Uie  bill  of  exc^tlMu  reeltes  he  did  do,  and  that  ttie  x^eetion  of  Ida  pe- 
tition was  based  scddy  npon  the  ground  stated  in  the  bill,  and  not  because  of 
any  InsuffldaniT'  either  as  to  time  of  presentaUim,  notice,  or  in  ai^  other  par- 
ticular. 

These  views  require  that  the  Judgment  bereveEBed,aad  thecauseremandedr 
and  it  is  so  ordered. 
All  concur. 


State  «.  Datidsov. 

(Supreme  Court  of  Miatowi.  Htkj  21, 1S88.) 

1.  HOMIOIDB — SbLF-D|FBN8C — I»STBUCTIONB. 

Od  a  trial  for  murder,  evideaoe  that  defendant,  In  a  quarrel  wltb  deceased,  put 
Us  hand  affalnat  or  in  front  of  him,  bidding  deceased  go  away ;  whereupon  tta« 
latter  BtmoK  defendant,  threw  him  in  a  ditcn,  and  fell  upon  bim:  whereupon  de- 
fondant  fired  the  fatal  shot,— la  a  suiBclent  showing  of  defendant's  having  provoked 
the  contest  to  warrant  an  Instruction  that,  If  defendant  brought  on  or  vtuuntarily 
entered  Into  the  flght,  he  cannot  avail  himself  of  the  law  of  self-defense,  however 
gieat  the  danger  to  wnleh  he  may  have  thought  himself  exposed. 
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S.  Sahb— Hahslauohtbb. 

Where  tbe  evidence  shows  defendant  gulltr  of  manslaughter,  having  himself 
provoked  the  oontest  in  which  deceased  was  killed,  he  is  deprived  of  the  benefits 
of  the  law  of  s^-defense,  although  he  mmj  not  have  provoked  Vba  oonfliotwith  tlw 
design  of  killing  deoeased  or  doing  him  graat  bodily  harm. 

8.  Cbikinal  Law— TRiu^lHBTBUonom. 

On  a  tirlal  for  a  crime,  ttie  use  of  the  word  ''real*'  to  ao  Instmotion  atating  that  a 
doubt,  to  authorise  an  aiotulttal,  must  be  a  real,  snhatantlal  doaht,  does  not  oonsti- 
tute  reversible  error.  • 
Bherwood,  J.,  dissestiiig. 

Appeal  from  ciroolt  ooait*  Shannon  oonn^;  J.  B.  Woomux,  Judge. 
Livini/aton  A  Pitt*  and  W.jr.  SwuUt  for  a^iellant.  3,  0.  Soone,  Atty. 
Gwi.,  for  respondent. 

Black,  J.  Tbe  defendant,  upon  an  indictment  for  marder  in  the  second 
degree  for  killing  Langston,  was  oouvicted  of  manslaughter  in  the  fourth 
degree.  Tbe  accused  relied  upon  tbe  plea  of  self -defense.  InstructionB  were 
given  by  the  court  at  his  request  apon  that  subject.  The  court,  at  the  instance 
of  the  state,  gave  two  instructions  upon  the  same  subject;  and  of  these  de- 
fendant com^ins.  These  two  instructions  are  as  follows:  "The  law  of  self- 
defense  does  not  imply  the  right  of  attack;  nor  does  it  permit  of  acts  done  in 
retaliation,  or  for  revenge.  ■  Therefore  if  you  believe  from  the  evidence  that 
the  defendant  sought,  or  brought  on,  or  Toluntarlly  entered  into,  a  difficulty 
with  deceased,  and  a  fight  ensued;  or  if  you  find  and  believe  that  he  shot  and 
killed  at  a  time  when  defendant  had,  because  of  the  acts  of  the  deceased,  no 
reasonable  cause  to  apprehend  the  approach  of  immediate  and  impending  in- 
jury to  himself,  and  did  so  in  the  heat  of  passion,  or  from  a  spirit  of  utter 
disregard  for  human  life,— then  the  defendant  cannot  avail  himself  of  the  law 
of  self-defense,  and  you  cannot  acquit  on  that  ground.  You  are  further 
instructed  that,  in  case  you  find  that  the  defendant  sought,  brought  on.  or 
voluntarily  entered  into  the  difficulty  with  deceased,  it  does  not  matter,  in 
the  application  of  the  law  of  self-defense,  how  great  tbe  danger  or  imminent 
the  peril  to  which  defendant  may  have  bfdieved  himself  to  have  been  exposed 
during  such  difficulty." 

1.  The  first  objection  is  that  there  is  no  evidence  that  defendant,  by  act  or 
word,  sought,  brought  on,  or  voluntarily  entered  into  the  difficulty.  Tlie  evi- 
dence for  tbe  state,  wtiich  was  all  the  evidence  offered  in  the  case,  is  to  the 
eiEect  that  defendant,  Langston,  one  Chapin.  and  others  were  at  a  saloon  on 
the  night  of  the  lOtb  Kovember,  1883.  All  tbe  parties  had  evidently  been 
drinking  to  excess.  Chapin  was  intoxicated.  Defendant  and  the  deceased 
got  into  an  extended  controveisy  as  to  which  of  them  should  take  charge  of 
Chapin.  The  witness  Bacon  relates  what  then  tookplaoe,  as  follows:  '  David- 
son put  out  his  left  hand,  and  either  put  it  against  Langston,  or  up  in  front 
of  him,  and  said:  'Goaway.  Chapin  will  go  with  me;  I  will  put  him  to  bed.' 
Langston  said  he  did  not  like  to  be  drove  oft,  and  Davidson  said  be  was  a 
cripple,  and  could  not  drive  a  ten-year-old  boy.  Luigston  either  slipped 
Davidson  or  hit  him,  and  then  they  clinched.  Lan^ton  threw  Davidson 
down  in  a  ditch  in  front  of  the  saloon,  falling  on  top.  Davidson  said:  *  Take 
your  fingers  out  of  my  eyes.*  Thereupon  defendimt  shot  Langston  with  a 
pistol.  At  that  time  deceased  was  lying  on  the  defendant's  left  arm  and  leg. " 
Chapin  says  he  was  drunk,  and  did  not  remember  much  about  what  was  said 
and  done;  that  defendant  and  the  deceased  got  into  a  fight  about  the  question 
as  to  which  of  them  he  should  go  home  with,  and  defendant  shot  Langston. 
It  is  manifest  from  this  evidence  that,  while  the  parties  were  quarreling,  the 
defendant  put  his  band  either  against  or  in  front  of  the  deceased;  and  it  may 
be  fairly  inferred,  from  what  is  said  to  have  immediately  preceded,  that  be 
used  bis  hand  in  a  threatening  and  provoking  manner.  There  is  abundant 
evidence  from  whioh  the  Jury  oould  have  concluded  thai  deceased  provoked 
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the  affray.  The  evidence  seems  to  show  a  comnion  case  in  which  two  per- 
sona, upon  R  sudden  quarrel,  engage  in  mutual  combat,  and  one  is  killed  in 
the  heat  of  the  conflict.  In  such  cases,  the  offense  is,  at  least,  manslaughter. 
2Bj8h.Cilm.Law,(5thEd.)§  701:  There  wassufflcienteTidenoeuponwhich 
to  base  the  two  instructions  of  which  complaint  is  made. 

2.  The  further  objection  to  these  instructions  is  that  they  say  the  defendant 
cannot  be  acquitted  if  he  sought  or  brought  on,  or  voluntarily  entered  into, 
the  difficulty,  and  a  fight  ensued.  The  contention  is  that  thedefendant  could 
not  be  deprived  of  his  right  of  self-defense  unless  he  provoked  or  brought  on 
the  fight  wltti  flome  felonious  design.  Counsel,  In  making  this  oontentlon, 
forget  tiiat  the  evidence  tends  to  show  a  lower  gnA9  of  homicide  than  mur- 
der. The  evidence  tends  to  show  him  guilty  of  manslanghter,  and  instmo- 
tions  were  given  upon  that  subje<^;  and  it  is  for  that  offense  that  he  now 
stands  conviotad.  While  he  would  not  be  deprived  of  his  right  of  self-defense 
as  to  the  diaige  of  murder  unless  he  brought  on  or  provc&ed  the  affray  for 
the  purpose  of  killing  or  doing  deceased  some  great  bodny  harm,  still  he  may 
be  guilty  of  manslaughter  thou^  be  provoked  the  combat  entertaining  no 
sach  derign.  Thus  it  is  said  in  Horr.  A  T.  Gas.  227:  "If  he  [defendant]  pro- 
voked the  onnbat,  or  produced  the  occasion,  in  order  to  have  a  pretext  for 
killing  bis  adveisary  or  doing  him  great  bodily  barm,  the  kUlingwlll  be  mur- 
der, no  matter  to  what  extremity  he  may  have  been  reduced  In  the  0(»nbat. 
Bnt  If  he  prowAed  combat,  or  produced  the  oocasion,  without  any  feloni- 
ous intent,  Intending,  for  instance,  an  ordinary  battery  merely,  the  final  killing 
In  self-defense  will  be  manslanghter  only."  This  is  the  doctrine  of  the  recent 
case  of  State  v.  ParthtOt  90  Mo.  606,  4  S.  W.  Rep.  14.  That  case  cannot  be 
construed  to  mean  or  hold  tiiat  one  who  prov<&es  or  brings  on  a  difficulty, 
resulting  in  the  death  of  one  of  the  combatants,  is  to  go  free  tt  all  punish- 
ment, unless  he  entered  into  the  figbt  with  a  felonious  pnrpoee.  The  dlstino- 
tion  above  stated  is  dearly  asserted  In  the  case  of  Adams  v.  PeopUt  47  HI. 
876,  so  often  cited.  A  party  who  will  enter  into  an  affray  voluntarily,  though 
without  any  felonious  design,  and,  when  hard  pressed,  kill  bis  adversary,  la 
not  wholly  wlUiout  criminal  blame.  Bat  we  need  pursue  this  question  no 
further.   The  authorities  cited  are  sufficient. 

8.  The  ooort,  among  other  things,  declared  that  a  doubt,  to  authorize  an 
aeqnittal,  must  be  a  real,  substantial  donbt,  etc.  The  use  of  the  word  "real" 
does  not  constitute  reversible  error.  State  v.  Blunt,  91  Mo.  506,  4  S.  W. 
B^.  894,  and  cases  dted. 

The  defendant  was  clearly  guilty  of  manslaughter;  and,  there  b^g  no  er- 
ror in  the  record,  the  judgment  is  affirmed.  ' 

All  concur,  except  Sbebwood,  J.,  who  dissents. 


Statb  ex  rel.  Haumekstein  v.  Wiluaus,  Recorder  of  Voters,  et  al* 

(Supreme  Court  of  Aftasouri.   May  81, 18SB.) 

SLaoTiovB— GommKa  Von— Miskoicbb— Mahdamds. 

Where,  in  an  eleotioo,  votes  ware  eiven  for  Matthew  ^an,  Hattlas  Ryan,  and 
H.  Ryu,  and  the  recorder  oonnted  tbsm  as  for  one  person,  Kattbsw  Ryan,  man- 
danuM  to  compel  him  to  count  the  votes  as  given  for  aanrBte  persons  will  not  lie, 
there  being  no  avermoit  that  Matthew  Byau,  ISalttSm  Byan,  and  M.  Byan  are  not 
OiB  tatne  person. 

Appeal  from  St.  Lonls  circuit  court;  L.  B.  Valuaiit,  Judge. 

Berry  dk  Richey,  for  appellant.   Hough,  OnerdU  &  Judeon,  for  respondents. 

KOBTON,  C.  J.  This  is  a  proceeding  by  mandamue,  in  which  it  is  idleged 
in  the  alternative  writ  that,  at  an  election  held  in  the  city  of  St.  Louis,  the 
rdat<ur,  Hammerstein,  was  a  candidate  for  the  office  of  member  of  the  Iwuse 
of  del^giUea.   That  at  siUd  election  he  received  the  highest  number  of  votes 
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cast  for  any  one  peraoa  at  said  election.  That  tike  returns  oi  the  judges  and 
clerks  of  the  elecwHi  showed  that  he  did  receive  the  liigliest  number  of  votes 
for  the  said  oOlce*  as  follows:   For  this  relator.  476  votes;  for  Matthew  K/an, 

874  votes;  for   Ehrman,  254  votes;  for  J.  A.  Lynch,  213  votes;  for 

M.  Ryan,  68  votes;  and  for  Mattias  Byuii  85  votes.  That  the  respondents 
were  tlieduty-^ualtQed  board  of  election  canvassers.  That,  in  fraud  of  the  rights 
of  this  relator,  the  respondents  were  proceeding  to  count,  and,  unless  prevented 
from  so  doing,  would  add  the  votes  returned  for  M.  Byan  and  Mattias  Ryan, 
respectively,  to  the  votes  returned  for  Malthew  Byan,  and  wuuld  certify,  con- 
trary to  the  returns,  that  Matthew  Byan  had  received  477  votes,  when  the 
said  returns  showed  that  be  had  received  but  371  votes.  The  writ  directs  the 
respondents  to  count  and  certify  the  votes  cast  for  Byan  as  txiiug  cast  for 
diCFerent  persons,  or  show  cause  why  It  should  not  be  done.  The  respondents 
moved  to  quash  for  the  following  reasons:  First,  the  facts  therein  stated  an 
not  sufficient  to  authorize  this  court  to  compel  the  defendants  to  otwy  the 
commands  of  the  writ;  geeond,  it  does  not  appear  from  the  writ  that  M.  I(yan, 
MattUa  Byan,  and  Matthew  Byan  are  not  one  and  the  same  person.  The 
motion  was  sustained,  and  relator  has  appealed. 

It  needs  no  citation  of  aathorities  to  establlsb  the  proposition  tliat  the  daty 
of  resi>ondents,  in  canvassing  the  returns  of  said  election,  are  purely  minis- 
terial, and  that  words  readily  distinguishable  in  sound  are  not  idem  sonant; 
but  it  does  not  follow  from  this  that  Mattias  was  not  intended  for  Matthew, 
or  that  initials  prefixed  to  a  surname  may  not  identify  the  person.  The  rule 
governing  in  canvassing  returns  is  stated  by  Cooley  as  follows:  "The  action 
of  such  boards  is  to  be  carefully  oonflaed  to  an  examination  of  the  papers  be- 
fore them,  and  a  determination  of  the  result  therefrom,  in  the  light  of  such 
facts  of  public  notoriety  connected  with  the  election  as  every  one  takes  notice 
of,  and  which  may  enable  them  to  apply  such  bHllots  as  are  In  any  respect  im- 
perfect to  the  proper  candidates  or  officers  for  which  they  are  intended,  pro- 
vided the  intent  is  sufficiently  indicated  by  the  ballot,  in  connection  with  such 
facts,  so  that  extraneous  evidence  is  not  necessary  for  this  purpose^"  Cooley, 
Const.  Llm.  623.  In  thecase  of  State  v.  Foster,  38  Ohio  St.  599,  the  above  rule 
Is  quoted,  and  was  acted  upon,  and  it  is  there  held  "that  when  the  returns 
showed  that  votes  were  cast  for  H.  L.  Morey,  and  were  counted  by  the  can- 
vassers for  Henry  L.  Morey,  it  not  being  averred  that  H.  L.  and  Henry  L. 
are  not  the  same  persons,  mandamus  will  not  issue  to  compel  such  votes  to 
be  counted  for  two  persons."  This  ruling  was  made  in  view  of  the  authori- 
ties (they  having  b(wn  cited  in  that  case)  to  which  counsel  for  relator  have 
cited  us.  It  wilt  be  found,  upon  examination  of  the  cases  cited,  that  none 
of  them  were  proceedings  by  mandamus,  but  by  gw  toarranto.  It  will  be 
observed  that  in  this  case  it  is  not  alleged  either  that  M.  Byan,  Mattias  Byan, 
and  Matthew  Byan  are  difCerent  persons,  or  that  the  vote  was  cast  for  different 
persons.  Had  these  allegations  been  made,  the  trial  court  would,  under  our 
ruling  in  the  case  of  State  v.  Garesohe,  65  Mo.  480,  have  Investigated  the 
question,  and  ascertained  the  specific  legal  duty  of  respondents  in  the  prem- 
ises. It  is  there  held  that,  before  issuing  a  writ  of  mandamtu  to  a  minis- 
terial officer,  the  court  must  ascertain  what  is  his  speoiflo  duty  in  ttw  prem- 
ises.  Juc^ment  affirmed;  in  which  all  concur. 


State  v.  Habdt. 
(Suproms  Court  of  Aflwouri.  Vaj  91, 1888.) 

1.  HOHICIDI — ^MnBDBR — EviDBITCB. 

On  a  trial  for  tnurder,  it  appeared  that  defeDdant,  after  provoking  the  dUBcnltir 
with  deoMsed.  prepared  hhnself  with  a  pi^  of  scissors,  and  in  tiUenooonterwhiCD 
ensued  bsokwl  the  deosHed,  who  waa  unarmed,  againat  a  taUding,  and  stabbed 
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liim  time  tboM.  The  oonrt  Itutamoted  tbe  iury  ai  to  murder  in  the  first  and  eee- 
ond  degrees.  Held,  that  tbe  evidence  Justified  the  Inatrnetions,  and  there  was  no 
error  In  omitting  to  initmot  as  to  any  lower  grade  of  homlo&de. 

SL  8ahx— SsLF-DerBiTSB. 

One  who  Toluntaril7  provokes  or  enters  Into  a  difflcolty  hroux ht  on  by  any  will- 
tnl  act  of  his,  resnlting  in  the  death  of  another,  oannot  justi^  on  the  gronad  of 
self-defense.' 

8.  Sahb— InaiKDorioHB— GHABAom  of  Dbcbasbd. 

In  a  trial  for  murder,  an  instruction  which  charges  that,  "in  law,  It  is  the  same 
offense  to  kUl  a  bad  man  as  it  is  to  kiU  a  good  man,  and  although  the  jury  may  be- 
Uere  from  the  evidence  that  deceased,  when  Intoxicated,  was  a  bad  or  qnsrrelsoma 
man,  ttiiafluA  alone  vUl  not  jncU^or  aumse  the  defendant  for  the  Idllingof  de- 
oeikSM,"  la  proper. 

Appeal  from  circuit  court,  Morgan  county;  E.  L.  Edwabds,  Judge. 

Charloi  Hardy  was  indicted  for  tbe  murder  of  William  Arnold.  He  was 
convicted,  and  appeals. 

D^S.  Wrayaxid  BraffmA  W{lliam$,toT  appellant.  TheAttomej/  Generah 
tor  tbe  State. 

KoBTON,  C.  J.  Defendant  was  indicted  in  the  Morgan  county  circuit  court 
for  murder  in  the  first  degree  for  killing  William  Arnold,  in  August,  1885. 
and,  being  put  upon  his  tiiul,  was  convicted  of  murder  In  the  second  degree, 
and  he  was  sentenced  to  imprisonment  in  the  penitentiary  for  10  years.  He 
has  appealed  from  this  judgment,  and  it  is  insisted  that  tbe  court  erred  in  giv- 
ing the  following  instruction:  "The  right  of  self-defense  does  not  imply  tbe 
right  of  attack,  and  it  will  not  avail  in  any  case  where  the  defendant  volun- 
tarily enters  into  or  brings  on  tbe  difficulty  by  any  willful  act  of  his.  Therefore, 
if  tbe  jury  believe  from  tbe  evidence  that  defendant  voluntarily  provoked  and 
entered  into  tbe  difficulty  resnlting  in  tbe  death  of  Arnold,  then  he  cannot 
justify  on  tlie  ground  of  self-defense."  Kothlug  further  need  be  said  of  this 
instruction  than  that  it  has  received  the'repeated  sanction  of  this  court.  State 
V.  Starr,  38  Mo.  270;  State  t.  Linney,  52  Mo.  40;  State  v.  Underwood,  57 
Mo.  40;  StaU  t.  Budson,  59  Mo.  135;  State  t.  Rose,  92  Mo.  201,  4  S.  W. 
Rep.  733.  It  is  also  Insisted  that  the  court  ei-red  in  giving  the  following  in- 
structions, viz.:  "The  jury  are  instructed  that  in  law  it  is  tbe  same  offense 
to  kill  a  bad  man  as  it  is  to  kill  a  good  man,  and  altbough  tbe  jury  may  be- 
lieve from  the  evidence  that  deceased,  when  intoxicated,  was  a  bad  or  quar- 
relsome man,  this  tact  alone  will  not  justify  or  excuse  tbe  defendant  fur  the 
killing  of  deceased."  This  instruction  enunciates  a  correct  principle,  which 
doubtless  would  have  suggested  itself  to  the  jury  had  tbe  instruction  not  been 
given,  and  we  cannot  see  now  defendant  was  or  could  have  been  injured  by  it. 

The  court  Instructed  the  jury  as  to  murder  in  the  first  and  second  degrees. 
"So  complaint  is  made  as  to  thwe  instructions,  bat  It  is  claimed  ttiat  the  court 
enred  in  not  giving  instructions  as  to  some  lower  grade  of  homicide.  It  ap- 

I  On  Uriel  of  an  indiotmant  for  murder,  the  defendant  oannot  invtdce  the  plea  of  self- 
defense  if  he  provoked  or  brooght  on  the  dUBculty,  or  is  not  reasonably  free  from  fault. 
Baker  v.  State,  (Ala.)  1  South.  Rep.  127;  State  v.  Perlgo,  (lowaO  38  N.  W.  Rep.  4S3; 
Allen  V.  SUte,  (Tex.)6S.  W.  Bep.lST;  Statev.BoBe,  (Ho.)  4  B.  W.  Rep.  783.  Theacts 
provoking  the  combat  must  be  clearly  oaloulated  to  have  8U<^  effect,  white  v.  State, 
(Tex.)  88.  W.  Rep.  710.  If  one  provokes  a  combat,  and  in  the  affray  has  to  kill  his  ad- 
versaiT  in  order  to  save  his  own  life,  the  kiUiag  is  not  murder,  but  manslaughter  only, 
if  the  [nteot  with  whioh  the  combat  was  nrovoked  was  not  a  fe^nious  one.  State  v. 
ParUow.  (Uo.)  4  S.  W.  Rep.  14;  State  t.  Gllmore,  {Ho.}  ante,  869;  State  v.  Davidson, 
(Mo.)  ante,  418. 

See,  also,  on  the  general  subject  as  to  when  a  homicide  Is  Justifiable,  People  v.  Rob. 
ertson,  (Cal.)  S  Fac.  Rep.  600,  and  note;  State  t.  Donnel^,  (Iowa,)  27  JH.  w.  Rep.  369, 
and  note;  Darb»  v.  State,  (Oa.)3S.  E.  Bep.  66S;  Lynch  v.  State,  (TexJ  6  S.W.  Rep. 
190;  Stanley  v.  Com.,  (Ky.)  Id.  IW;  Duncan  v.  State.  {AtkA  Id.  164:  lUUn  r.  State, 
(Ala.)  8  South.  Rep.  tm-,  (Mlmore  v.  People,  (HL)  16  N.  E.  Rep.  7S8:  Thumm  v.  State, 
(iBX.)  7  S.  W.  Rem.  386;  Bonnard  v.  State,  Id.  StS;  Humphries  v.  State,  Id.  t)68;  U.  S. 
King,  84  Fed.  Rep.  803.  ,  ,        r—  , 
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pears  that  defendant,  Hardj,  and  Arnold,  the  deceased,  lived  in  the  town  of 
Syracuse,  and  in  the  afternoon  preceding  the  difficulty  went  out  to  Otterrille, 
a  neighboring  village,  to  arrange  about  getting  ground  upon  which  to  put  a 
swing  at  a  picnic.  TJpon  their  return  to  Syracuse  about  half  past9  oVIock  p. 
H.,  somewhat  under  the  influence  of  liquor,  they  went  to  a  shoemaker's  shop, 
where  George  Sullivan  Hubbard  and  one  Ktess  were  taking  care  of  a  man  by 
the  name  of  Hendricks,  who  was  lying  on  the  floor  in  a  dmnken  stupor. 
Near  12  o'clock  Arnold  went  out,  lighted  his  pipe,  and  came  back  into  the 
shop  smoking.  Hardy  wanted  Arnold  to  give  him  the  pipe,  which  Arnold 
refused  to  do.  This  made  Hardy  mad,  and  be  began  to  step  back  and  forth 
over  the  body  of  Hendricks  lying  at  full  length  on  the  floor,  and  made  motions 
at  the  wall  with  his  fists.  All  parties  soon  after  left  the  shop,  and  Arnold 
and  Hardy  b^an  talking  about  putting  up  the  awing  at  Otter viile.  Arnold 
said  he  had  the  ground  rented,  and  Hat^y  said  he  would  put  the  swing  up  on 
that  ground.  Arnold  replied  that  it  he  (H.)  did,  he  (A.)  would  have  half  the 
swing  took  In.  Kothing  more  was  then  said.  After  a  while  Hardy  com- 
menced on  Arnold  again  about  the  swing,  when  John  Sullivan  remarked  to 
Hardy  that  it  was  useless  for  him  (H.)  and  Bill  (meaning  Arnold)  to  have  a 
row  about  sucli  a  thing.  Then  Hardy  turned  upon  Sullivan,  saying:  "Ton 
d—d  a — n  of  a  b— h,  this  is  the  second  Tovf  of  mine  that  you  have  interfered 
with."*  Sullivan  then  slapped  him.  and  told  him  not  to  use  such  vords.  Be- 
penUdg  almost  immediately  of  bis  action,  SuUivuiBaid  to  Hardy:  **CharI^, 
I  am  your  friend;  come  and  I  will  go  home  with  you."  Very  soon  after- 
wiuids,  however.  Hardy,  after  a  few  words  with  Sullivan,  drew  bis  (H.'8) 
knife  on  him,  (S.)  Sullivan  caught  him,  and,  finding  he  could  not  get  the 
knife,  called  on  the  others  to  help.  Arnold  tried,  but  could  not  take  the  knife 
from  Hardy.  Sullivan,  still  holding  Hardy's  aim.  asked  Arnold  to  go  and 
get  T.  Huff,  who  lived  near,  to  come  and  take  the  knife  from  Hardy.  Huff 
came,  took  the  knife,  and  went  away.  It  was  then  about  half  past  1  or  2 
o'clock  A.  M.  Soon  afterwards  Sullivan  weid  home,  Eiess  and  Arnold  went 
away,  and  Hubbard  and  Hardy  walked  down  to  the  railroad  depot,  talked 
awhile,  then  walked  up  the  track,  and  upon  r^urnlng  to  the  depot  they  sat 
down  at  the  east  end  of  the  platform.  After  they-bad  been  sitting  there  for 
a  half  hour,  Arnold  and  Kiess  come  up.  Eless  laid  down  on  the  platform 
and  went  to  sleep,  while  Arnold  sat  down  on  one  sfdo  of  Hubbard,  Hardy  be- 
ing on  the  other,  and  the  three  sat  and  talked  qul^ly  and  pieaaaatiy  for  some 
time.  Then  Hardy  got  up  on  the  platform  behind  the  others,  and,  after  stand- 
ings there  a  few  minutes,  he  began  unrolling  a  pair  of  soissors  from  his  hand- 
kerchief which  he  had  taken  out  of  his  iatide  pocket.  He  was  still  slightly 
intoxicated,  but  not  near  so  much  as  in  the  early  part  of  the  night.  He 
seemed  mad,  and  when  he  had  unrolled  the  scissois  he  said:  **  Yua  thoogbt 
you  had  got  all  I  had  from  me  when  you  took  my  knife,  but  you  were  mis- 
taken." He  referred  to  the  taking  of  his  knife  when  he  drew  It  on  SnlUvan 
an  hour  or  more  before.  Hardy,  in  an  angry  tone,  as  though  mad,  kept  say- 
ing that  he  had  no  friends.  No  words  indicating  a  quarrel  had  passed  between 
Arnold  and  him  from  the  time  Arnold  came  up,  and  even  while  Hardy  stood 
with  open  scissors  in  his  hand  Arnold  still  sat  on  the  platform  and  had  said 
nothing.  Hubbard,  when  he  saw  Hardy  unrolling  the  scissors,  got  up  Ijeaide 
him  and  tried  to  quiet  him.  He  paid  no  attention  to  Hubbard,  and  continued 
to  express  himself  in  an  angry  manner*  when  Arnold  Jumped  up  and  said. 
"Charley,  [meaning  Hai'dy,1  there  is  not  ad — m  bitof  use  of  you  talking  that 
way;  I  am  your  friend."  Hubbard  then  says:  "As  soon  as  Arnold  got  up, 
knowing  Hardy's  disposition.  I  knew  if  I  did  not  keep  them  apart  there  would 
be  a  fight.  I  took  hold  of  Hardy,  and  tried  to  get  him  away,  talked  to  him, 
and  tried  to  drown  Arnold's  voice.  I  kept  talking  to  Hardy,  and  trying  to  get 
him  away.  There  was  a  sidling  (inclined)  place  by  the  platform,  and  Hardy 
was  standing  about  three  feet  from  It,  near  the  middle  of  the  platfonn.  I 
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took  IIard7  hy  the  arm,  and  told  him  to  come  and  go  home.  I  got  bfm  down 
to  the  bottom  of  the  sidling  place,  and  saw  that  I  could  not  get  tiim  any  fur- 
ther. He  was  talking  to  Arnold  all  the  time.  If  be  had  his  scissors  out  at 
this  time  I  did  not  notice  them.  He  was  not  trying  to  get  to  Arnold.  Arnold 
then  came  down  where  we  were.  I  saw  I  could  do  nothing  with  Hardy,  so  X 
went  to  Arnold,  and  toM  him  to  come  away,  and  I  woul^  got  him  out  of 
trouble.  I  would  have  got  him  away  if  he  had  been  in  his  senses.  I  mean 
by  not  being  in  his  senses,  that  he  had  been  drinking.  I  toqk  hold  of  Arnold, 
and  he  stood  stilL  I  saw  they  [H.  and  A.]  were  getting  warm  with  words, 
and  I  was  talking  to  Arnold  trying  to  get  nlm  away.  He  [A.]  said  he  had 
left  town  once  for  one  man,  and  he  would  not  do  it  again.  Then  the  conver- 
sation between  Hardy  and  Arnold  about  stopjied.  However,  Arnold  went 
back  Id  where  Hai^y  was.  I  do  not  know  who  opened  the  conversation.  I 
saw  I  could  do  nothing  with  Arnold,  so  I  went  back  to  Hardy,  got  hold  of 
him,  and  told  him  to  come  on  and  go  with  me.  About  this  time  Arnold  said 
to  Hardy:  'Charley,  G — d  d — ja  you,  if  you  want  to  fight,  come  on;  I  am 
ready  for  you.'  These  are  the  first  words  that  I  remember.  Hardy  then  said 
something,  and  Arnold  got  up  on  the  platform.  They  were  about  six  feet 
apart  when  Hardy  made  his  reply  to  Arnold.  I  had  hold  of  Hardy  at  the  time. 
Words  grew  hot  between  him  and  Arnold.  He  advanced  on  Arnold,  and 
they  advanced  on  each  other.  When  they  got  together  I  still  had  hold  of 
Hardy,  and  got  between  bim  and  Arnold.  Hardy  pushed  me  out  of  the  .way, 
and  they  commenced  scuffling,  and  Hardy  liacked  or  pushed  Arnold  up  against 
the  depot.  While  this  was  going  on  I  stood  down  near  the  edge  of  the  plat- 
form, as  I  saw  a  train  coming,  and  was  futraid  the  boys  would  get  on  the  track 
and  be  run  over.  As  soon  as  Hardy  got  Arnold  up  against  the  depot  the  lat- 
ter hallooed:  ■  Take  him  oflt,  George,  take  him  off;  be  has  cut  me  three  times; 
he  will  kill  me.  Run  for  a  doctor.'  Hatdy  said:  •  Yes,  take  me  ofT  or  I  will 
kill  him.'  I  ran  up.  pulled  Hardy  off,  and  seeing  that  Arnold  was  about  to 
fall,  caught  him,  and  eased  him  down  on  the  platform,  and  ran  for  a  doctor. 
I  saw  no  more  of  Hardy.  Arnold  had  no  weapons  in  his  hands.  There  were 
none  en  the  platform,  where  he  fell,  or  around  him,  nor  on  his  t>ody  when  the 
post  mortem  was  held  I  wa^gond  fo^  the  doctor  but  a  few  minutes.  When 
I  came  back  Arnold  was  lying  where  I  had  eased  him  down,  dead." 

One  of  the  wounds  was  inflicted  upon  the  left  breast  of  deceased,  between 
the  shoulder  and  the  middle  of  the  breast,  penetrating  the  large  artery  which 
carries  the  blood  oat  of  the  heart,  and  would  cause  death,  according  to  the 
evidence,  in  from  one  to  five  minutes.  After  the  killing  Hardy  disappeared, 
and,  on  learning  the  next  morning  that  Arnold  was  dead,  said,  "I  will  hang,** 
and  three  days  afterwards  was  captured  in  the  woods  hj  parties  out  In  search 
of  him. 

The  facts  in  evidence  characterize  the  crime  as  murder.  Defendant,  after 
having  provoked  the  difficulty  Ijefore  entering  into  it,  prepared  himself  with 
a  deadly  weapon,  which,  in  the  encounter  which  ensued,  he  used  with  such 
fatal  effect  upon  the  deceased,  who,  accordiag  to  the  evidence,  at  the  time  the 
fatal  blow  was  struck,  he  had  backed  up  against  the  depot  and  completely  in 
his  power.  Under  the  circumstances,  the  court  did  not  err  in  confining  the 
instructions  to  murder  in  the  first  and  second  degrees.  State  v.  Falmer,  88 
Mo.  568,  572;  State  r.  PaTtlow,  90  Mo.  608,  4  S.  W.  Rep.  14;  StaUf.  Ram- 
sey, 82  Mo.  138;  StaU  v.  Jones,  79  Mo.  441. 

Finding  no  error  in  the  record,  the  judgment  is  hereby  affirmed. 

All  concur;  Shbbwood  and  Blaok,  Jj.,  in  the  result. 

Sherwood,  J.,  {oonourfinff.'i  My  concurrence  is  based  solely  on  the  ground 
that  it  is  a  case  of  murder  in  the  first  degree,  uid  no  self-defense  in  the  case. 
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Kellt  0.  Union  By.  &  T.  Co. 
(Supreme  Court  of  Mfeeouri.  April  6, 1888.) 

L  RlILBOAD  COHFAllIBa— LiABUJTT  for  NBGLiaENCB— PbbSOHS  Oir  TRA,CX— COXTBU- 
DTOHT  NEQUQMoa. 

In  an  actitni  agilBst  ar^lroad  oampmajtor  personal  bdorles,  InBtmctions  are 
properly  eiven  aatbOrlxliiff  a  recovery  for  plaiatUt,  notwitastanaiBg  bis  contrib- 
utory negligence,  if  defendant  knew  of  the  danger,  and  by  the  exeroSe  of  ordinary 
care  could  nave  averted  the  injury  to  pMntiff,  or  if  through  the  careleasneas  of  lu 
employe*  It  failed  to  discover  toe  danger  in  time  to  avert  the  injury.^ 

&  Saio— Stidbncb. 

In  an  aotton  agalnat  a  railroad  company  for  negli^ntly  backing  a  train  agaioat 
a  traok-repalrer,  causing  personal  injuries,  where  the  evidence  iB  conflicting  as  to 
whether  the  bell  was  runR,  or  a  man  was  stationed  on  the  car  furthest  from  the  en- 
Slne  to  give  danger  sfgniu,  the  question  Is  tor  the  jury,  and  an  instmctlon  by  de- 
fendant in  tbe  nature  of  a  aemnrrer  to  the  erldenoe  la  properiy  oremiled. 

8.  Samb— CiTT  Obdinasob. 

In  an  action  for  injuries,  by  defendant's  train,  to  plaintiff  while  repairing  the 
traok  between  tbe  Union  depot  and  Eighth  street,  in  St.  Louis,  an  ordinance  of  the 
city  regulating  the  rate  of  speed  of  tmns  within  its  limits,  and  providing  for  the 
giving  of  danger  signals,  is  properly  admitted  In  evldenoe. 

Case  certified  from  St.  Louis  court  of  appeals;  Shbpard  Barclay,  Judge. 

Action  for  damages  for  personal  injuries  by  James  Kelly  against  the  Union 
Railway  &  Transit  Company.  The  plaintiff,  an  employe  of  the  Missouri  Pa- 
cific Railway  Company,  was  injured  while  making  a  connection  between  the 
tracks  of  that  company  and  one  of  the  tracks  of  defendant.  He  obtained  a 
Judgment  for  $2,000,  and  the  cause  was  certified  to  this  court. 

A,  R.  TayloTt  for  appellant.  S*  Jf .  Breckmridge  and  M.  F,  WattSt  tor  re- 
spondent. 

KoRTON.  C.  J.  This  cause  was  tried  ifi  the  circuit  court  ot  tbe  city  of  St. 
Ix>uls,  and  defendant  took  an  appeal  from  a  judgment  rendered  In  plaintiff's 
favor  for  $2,000  to  the  St.  Louis  court  of  appeals,  which  court  rendered  a  ma- 
jority opinion  affirming  the  judgment.  Judge  Roubauer  rendered  a  dissent- 
ing opinion,  in  which  he  took  tbe  grounds  that  the  majority  opinion  was  in 
conflict  with  a  decision  of  this  court,  whereu^n  the  cause  was  certified  to 
this  court,  as  required  by  section  6  of  the  constitutional  amendment  adopted 
in  1884.  Defendant  interposed  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  was  overruled,  and  this  action  of  tbe  couit  is  assigned 
for  error.  As  stated  by  the  court  of  appeals,  the  evidence  of  plaintiff  shows 
the  following  state  of  facts:  "That  plaintiff,  who  was  an  experienced  track- 
repairer,  was  engaged,  about  noon  of  a  cold  winter  day,  in  screwing,  by  means 
of  bolts,  a  fish-plate  to  a  T  rail  for  the  purpose  of  making  a  connection  be- 
tween a  track  of  the  Missouri  Pacific  Railway  Company  and  that  of  the  de> 
fendant  company;  that,  forthe  purposeof  prosecuting  the  work  more  conven- 
iently, he  took  a  position  astride  of  a  rail  of  the  defendant's  track,  with  his 
back  towards  the  north-east;  that  the  place  where  he  was  at  work  was  be- 
tween the  Union  depot,  at  Twelfth  street,  in  St.  Louis,  and  the  mouth  of  the 
tunnel  at  Eighth  street;  that  there  were  many  tracks  in  the  vicinity,  and 
trains  were  constantly  being  made  up  in  that  vicinity,  and  cars  and  locomo- 
tives were  frequently  passing  over  the  track  when  he  was  at  work;  that, 
while  he  was  in  a  stooping  position,  a  train  of  defendant,  containing  five  or 
six  cars,  came  backing  along  out  of  the  mouth  of  the  tunnel  from  the  north- 
east at  a  lawful  rate  of  speed,  about  four  miles  an  hour,  but  without  obaerv- 

>  The  mere  negligence  of  deceased  will  not  prevent  recovery  nnless  it  were  such  that 
but  for  that  negllgeDoe  the  misfortune  would  not  have  happened ;  nor  if  defendant 
might,  by  the  exercise  of  care  on  Its  part,  have  avoided  the  conseqaenoes  of  the  pllUn- 
tilfs  negligenoe.  Avers  v.  Railroad  Co.,  (Va.)  5  &  E.  Rep.  682;  Railway  Co.  v.  Lea, 
Id.  579. 
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iDg  the  px«aratloa  of  rln^ng  the  Ml  of  the  locomotive,  and  of  having  a  man 
pctfted  on  the  ear  furthest  from  the  locomotiTe  to  give  danger  aignals,  as  re- 
quired by  an  ordinance  of  the  titj;  that  the  plaintiff,  absorbed  in  bis  work* 
and  relying  upon  hearing  the  bell  or  a  danger  signal  from  the  man  so  st»< 
tioned,  did  not  hear  the  train,  as  It  Uius  approached  him  from  behind,  until 
the  foremost  car  had  almost  reached  him;  that  he  turned  and  loolced  up,  but 
not  in  time  to  avoid  being  struck  by  the  car  on  the  head,  and  knooked  over 
in  such  a  position  that  one  of  his  feet  was  run  over  by  one  or  more  wheels  of 
the  car,  and  crushed  so  that  his  1^  had  to  be  amputated  b^w  Uie  knee." 
The  evldenoe  shows  that  plaintiff  was  not  a  trespasser  on  defendant's  trade, 
but  was  rightfully  there,  in  the  performanee  of  a  duty  assigned  to  him  as 
track-repairer. 

The  evidence  aa  to  wlietber  tlie  bell  was  rung  or  a  man  was  stationed  on 
the  car  furthest  from  the  engine  to  give  danger  signals  was  oonflicttng;  but 
it  was  for  the  jury,  and  is  not  for  ub,  to  reconcile  this  conflict,  or  to  say  whether 
the  evidence  prepondorated  one  way  or  the  other.  This  is  especially  so  in 
passing  upon  the  demurrer  to  the  evidence;  the  rule  being,  in  such  cases, 
that  it  admits  the  truth  of  the  facts  in  evidence,  and  all  reasonable  inferences 
in  plaintiffs  favor  wliich  can  tie  drawn  therefrom.  Giving  effect  to  this  rule, 
the  action  of  tiie  trial  court  In  refusing  to  take  the  case  from  the  Jniy  was 
proper. 

It  is  next  insisted  that  the  court  erred  in  the  matter  of  instructions.  The 
court  gave  Qve  of  its  own  motion,  one  at  the  instance  of  defendant,  and  re- 
fused fourteen.  The  following  show  the  theory  upon  which  the  case  was  tried, 
tlie  correctness  of  which  is  challenged  by  counsel  for  defendant:  "(1)  Tlie 
jury  are  instructed  tliat,  at  the  time  and  Immediately  before  plaintiff  was 
injured,  (as  shown  1^  the  evidence,)  he  vras  negligent  in  failing  to  exercise 
oitUnaty  care  to  obeerve  the  approach  of  the  train  that  struck  him;  conse- 
quently the  jury  should  return  a  verdict  in  favor  of  the  defendant,  unless  they 
And  the  facts  to  be  as  set  forth  in  the  instruction  numlier  two  or  instructim 
number  three.  (2)  It  will  be  the  duty  of  tbe  juiy  to  return  a  verdict  in  favor 
at  the  plaintiff  if  uiey  find  from  the  evidence  tlwt  no  man  was  stationed  on 
defendant's  said  train  on  the  car  furthest  from  the  engine;  that,  in  conse- 
quence of  such  omission,  plaintiff  was  not  warned  of  the  approach  of  said  train 
in  season  to  escape  injury;  and  that,  notwithstanding  the  said  negligence  of 
plaintiff  in  tbe  premises,  said  injury  would  not  have  occurred  if  bu(3i  a  man 
had  been  so  stationed  on  defendant's  said  train,  and  had  exercised  ordinary 
care  to  warn  plaintiff  of  danger  after  he  discovered  (or  by  the  exercise  of  or- 
dinary care  on  his  part  could  have  discoverai)  tbe  plaintiff  was  not  observing 
the  near  approach  of  said  train,  and  was  in  imminent  danger  of  being  struck 
by  it.  (3^  If  the  jury  find  from  the  evidence  that  a  man  was  stationed  on 
defendant  s  said  train  on  the  car  furthest  from  the  engine;  tbat  he  failed  to 
make  any  outcry  or  warning  of  danger  after  he  could  liave  discovered,  by  the 
exercise  of  ordinary  care  on  liis  part,  that  plaintiff  was  not  observing  the  near 
approach  of  said  train,  and  was  in  imminent  danger  of  being  struck  by  it;  and 
that,  in  consequeuoe  of  such  failure,  the  plaintiff  was  injured, — then  it  will 
be  the  duty  of  the  jury  to  return  a  verdict  for  plaintiff.  (4)  The  Jury  are  in- 
structed that  'ordinary  care,'  as  mentioned  in  these  instructions,  depends  on 
the  circumstances  and  facts  of  each  particular  case  or  situation  with  reference 
to  which  that  term  is  used.  It  is  such  care  as  a  person  of  ordinary  prudence 
and  caution  would  usually  exercise  in  the  same  situation  and  circumstances. 
The  jury  are  further  cautioned  thai  all  the  instructions  given  to  tliem  in  tliis 
cause  are  to  be  considered  t(^ther,  and  as  explanatory  of  each  other,  except- 
ing No.  six,  (6,)  which  is  only  to  be  considered  in  event  the  jury  decide  to  ren- 
der a  verdict  for  tlie  plaintiff  under  the  other  instructions  given."  It  is  arg- 
ued that  said  instructiunB  are  erroneous,  because  they  authorize  a  recovery  for 
plaintiltf  notwithstanding  his  negligence,  if  the  defendant  either  knew,  or  by 
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the  «terci86  of  ordinary  cue  could  have  known,  tiie  danger  tn  which  plaintiff 
had  placed  himself  in  time  to  have  avoided  Injuring  him.  and  failed  to  exer- 
cise Buch  care.  This  contention  is  not  well  founded.  When  a  plaintiff  is 
goiltj  of  contributory  negligence,  the  company  is  nevertheless  liable  if,  by 
the  exercise  of  ordinary  care,  after  a  discovery  by  defendant  of  the  danger  in 
which  plaintiff  stood,  the  accident  could  have  been  prevented,  or  if  the  c<Hn- 
pany  failed  to  discover  the  danger  through  the  recklessness  or  carelessness  of 
its  employes,  when  the  exercise  of  ordinary  care  would  have  discovered  the 
danger,  and  averted  the  calaDiity  or  injury.  Tlie  principle  here  stated  has 
been  distinctly  announced  in  the  following  cases :  Maher  v.  Raiiroad,  Co.^ 
64  Mo.  267;  Ktlley  v.  Railroad  Co.,  75  Mo.  138;  Frick  v.  RaUtmy  Co.,  Id. 
595;  Harlan  v.  Railroad  Co.,  65  Mo.  22;  ScovUle  v.  Railroad  Co.,  81  Mo. 
434.  440;  Welsh  v.  Railroad  Co.,  Id.  466;  Bergman  v.  Raiiroad  Co.,  88  Mo. 
678,  1  S.  W.  Rep.  384;  Donohue  v.  Railroad  Co.,  91  Ho.  857.  8  S.  W.  Bep. 
835;  Uine  v.  Railroad  Co.,  88  Mo.  392.  This  last  case  expressly  teec^izes 
the  correctness  of  the  rule  announced  in  the  oases  of  Keliei/  v.  Railroad  Co., 
supra,  and  Friek  v.  Railroad  Co.,  supra.  As  said  by  the  court  of  appeals: 
"The  above  rule  is  humane,  conservative  of  human  life,  and  consonant  with 
public  policy.  It  is  based  upon  the  reoognition  of  Uie  fact  that  human  beings 
may  be  and  frequently  are  lawfully  upon  railway  tracks,  not  only  on  highway 
crossings,  but  at  otlier  places;  that  in  such  situations  they  may  remain  un- 
mindful of  an  approaching  train,  and  thus  lose  their  lives,  or  sustain  great 
bodily  injury,  if  those  in  charge  of  the  train  do  not  give  some  warning  cnE  its 
approach.  It  also  proceeds  upon  a  recognition  of  the  fact  that  a  railway  tnun 
or  locouiotive  is  an  instrument  of  danger  to  ttiose  who  may  happen  to  be  on 
the  track  when  its  wheels  are  in  motion;  that  those  in  charge  of  this  instru- 
ment of  danger  ought,  not  only  for  the  safety  of  persons  who  may  happen  to 
he  on  the  track,  hut  also  for  the  safety  of  persons  who  may  be  on  the  train, 
to  keep  a  constant  lookout  in  front  of  the  train  when  in  motion;  that  this  is 
a  constant  and  continuing  duty  of  an  imperative  character,  especially  when 
it  is  imposed,  as  in  this  case  it  is,  by  an  ordinance  of  the  city;  and  that,  if  a 
discharge  of  this  duty  would  have  prevented  the  injury  to  a  person  n^ligently 
on  the  track,  the  company  is  liable  in  damages  for  hurting  such  person,  not* 
withstanding  his  negligence. " 

The  court  properly  admitted  in  evidenceanordioanceof  theeityof  St.  Louis 
to  the  effect  that  the  speed  of  railroads  in  the  city  should  be  limited  to  six  miles 
an  hour;  that  the  be!)  of  the  locomotive  should  be  rung  continuously  while 
moving  a  train;  and  that,  in  backing  a  train,  a  man  should  be  stationed  on 
the  car  furthest  from  the  locomotive  to  give  danger  signals.  Mere  v.  Railroad 
Co.,  13  Mo.  App.  589,  88  Mo.  672.  1  S.  W.  Bep.  382.  and  14  Mo.  App.  459. 

We  see  nothing  in  the  record  justifying  an  interference  with  the  judgment, 
and  it  is  hereby  ^rmed. 

All  concur. 


Fjllsi  Fbbtbnb>b— iNDioncnTT— DxBGBipnoir  or  Pbofsbti  Obtatked. 

Under  Bev.  St.  Ho.  $  1561,  defiDlogcertidD  offenses  u  felonies,  andproridinfl;  that 
an  indiotment  for  such  offenses  sbw  be  sufficient  If  charging  wat  **  the  aocused  did 

onlawluUy  and  felonionsly  obl^  from  his  or  her  money  or  jpropertor  by 

naMwandtynieof  »oh>at,''eto.,  an  Indictment  charging  that  defendant  **dia  ob- 
tain (tf  and  from  E.  and  F.  her,  his,  and  th^  prmerty,  to-wit,  oertaitt  real  eetate 
and  personal  proper^,  the  exact  description  ox  wnich  is  unknown  to  these  grand 
jurors,  of  the  Tslne  oi  t6,076,  by  means,"  etc.,  Is  fatally  defectlTe,  as  not  staling 
vrbAt  partloular  property  defenaaut  was  oharg«d  with  having  feloniously  obtatiie£ 
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Peak,  TeagerABall  and  ff.  F.  BalUnffaU,  tor  appellant.  TJu  Attorn^ 
Benerah  tor  respondent 

Braoe,  J.  The  defendant  was  indicted  fn  the  criminal  court  of  Jackson 
county  at  Kansas  City  at  its  Xovember  term,  1885.  The  indictment  con- 
tained two  counts,  one  under  section  1335,  and  the  other  under  section  1561, 
Rev.  St.  1879.  During  the  progress  of  the  trial,  the  state  dismissed  the  first 
and  elected  to  proceed  under  the  second  count.  Its  sufficiency  was  called  in 
qu^tlon  by  an  objection  to  the  Introduction  of  any  testimony  under  tlie  in- 
dictment, and  by  the  motion  in  arrest  of  judgment.  The  trial  court  held  it 
sufficient,  and  its  so  holding  is  assigned  for  error,  and  on  the  record  here  the 
first  question  presented  for  consideration  is  the  safflciency  of  the  second  count 
of  the  indictment,  whicti  is  as  follows :  *'  And  the  grand  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  present  and  charge  that  H.  B.  Croolier,  whose 
Christian  name  in  full  is  unknown  to  these  grand  jurors,  at  Jackson  county, 

in  the  state  of  Missonri,  on  the  day  of  December,  1884,  unlawfully, 

feloniously,  and  with  intent  to  cheat  and  defraud,  did  obtain  of  and  from 
Maiy  Eskens  and  Peter  Eskens,  her,  his,  and  their  property,  to-wit,  certain 
real  estate  and  personal  property,  the  exact  description  of  which  is  unknown 
to  theee  grand  jurors,  of  the  value  of  $6,075,  by  means  and  by  use  of  a  cheat 
and  a  fraud  and  a  trick  and  a  deception*  and  false  and  fraudulent  representa- 
tion, and  a  false  and  fraudulent  statement,  and  a  false  pretense,  and  a  confi- 
dence game,  and  a  false  and  bogus  instrument,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state."  Section  1561,  under  which  it  is  drawn,  is  as  follows:  "Every 
person  who,  with  intent  to  cheat  and  defraud,  shall  obtain,  or  attempt  to  ob- 
tain, from  any  other  person  or  persons  any  money,  property,  or  valuable 
thing  whatever,  by  means  or  by  use  of  any  trick  or  deception,  or  false  and 
fraudulent  representation  or  statement  or  pretense,  or  by  any  other  means,  or 
instrument  or  device,  commonly  called  the  *  Confidence  Game,'  or  by  means 
or  by  use  of  any  false  or  bogus  check,  or  by  any  other  written  or  printed  or 
engraved  instrument,  or  spurious  coin  or  metal,  shall  be  deemed  guilty  of  a 
felony,  and  upon  conviction  be  punished  by  imprisonment  in  the  penitentiary 
for  a  term  not  less  than  two  years.  In  every  indictm^it  undw  uila  section, 
it  shall  be  deemed  and  held  a  sufficient  description  of  t^e  offense  to  cterge 

that  the  accused  did,  on  ,  unlawfully  and  feloniously  obtain,  or  attempt 

to  obtain,  (as  the  case  may  be,)  from  A.  B.,  (here  insert  the  name  of  tbeper- 
son  defrauded,]  his  or  her  money  or  property  by  means  and  by  use  of  a  cheat 
or  fraud  or  trick  or  deception,  or  false  and  fraudulent  representation  or  state* 
menl,  or  false  pretense  or  confidence  game,  or  false  and  b<^n8  efaeck  or  in- 
strument or  coin  or  metal,  (as  the  case  may  be.)  contrary  to  the  form  of  tbB 
statute."  etc. 

It  will  be  observed  that  this  count  in  the  In^Hctment  iB  drawn  in  terms  as 
general  as  the  statute  itself,  except  in  two  particulars,— the  insertion  of  the 
name  of  the  defendant,  and  of  the  parties  from  whom  it  is  charged  he  obtained 
prc^vrty.  It  is  a  fundamental  rule  of  criminal  pleading,  of  such  importance 
to  the  rights  of  a  citizen  as  to  have  reodved  the  guaranty  of  ctmstitutlonal 
protection,  that  no  one  shall  be  held  to  answer  a  criminal  charge,  unless  the 
crime  with  which  It  Is  intended  to  charge  him  is  set  forth  In  the  indictment 
with  su^  iwMision  and  fullness  as  to  Inform  him  of  the  nature  of  the  offense, 
and  the  cause  of  Ills  accusation.  Const.  Mo.  art.  2,  §  22.  Within  this  limit, 
the  leg^atnre  has  power  to  prescribe  a  form  of  Indictment.— a  power  which 
th^  hare  exercised  with  much  liberality  in  Hie  enactment  of  the  section  In 
question,  dectaring  the  terms  thiU  shall  be  sufficient  to  describe  the  offense  In 
an  Indictment  under  that  section ;  and  it  must  be  conceded  that  in  it  they  have 
eert^nly  gone  to  the  vei^  of  that  limit.  In  State  t.  Faneher,  71  Mo.  460, 
an  Indlctaient  under  this  section  chargi  ng  the  offense  in  the  torn  therein  pre- 
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sciibed  was  austained,  on  the  ground  Uiat  the  statement  in  the  indictment 
conformed  to  the  reqoirementB  of  the  statute,  that  the  statute  did  not  tran- 
scend the  bounds  <d  the  oonstitatlonal  limit  stated,  that  Its  terms  snffldentiy 
informed  tlw  defendant  of  the  nature  of  the  offense  with  which  he  was  chai^;ed, 
and  that  the  insertion  of  the  name  of  the  party  fnmn  whom  the  property  was 
obtained  sufficiently  ideotifled  and  Informed  the  defendant  of  the  cause  of  his 
accuaation.  This  ruling  was  followed  in  State  t.  MeChemejft  90  Mo.  120,  1 
8.  W.  Bep.  H^l,  and  in  State  r.  Horn*  93  Mo.  190,  6  S.  W.  Bc^  96.  in  both  of 
which  oases,  however,  the  indictment  waa  held  to  be  insufficient,  for  the  rea- 
son that  the  true  name  of  the  person  from  whom  the  property  was  obtained 
was  not  correctly  charged  in  tlie  indictment.  This  ruling  was  also  followed 
in  State  v.  BeauclHghf  92  Mo.  490,  48.  W.  Bep.  666,  and  In  Statey.  <Sanmy. 
ante,  407,  (decided  at  this  term.)  in  which  the  Indictmenta  were  sustained, 
and  these  are  all  the  cases  in  whi<ui  this  court  has  directly  passed  upon  indict- 
ments drawn  under  this  section;  and  in  every  oneof  thnn  the  indft^ment  con- 
tained a  particular  description  of  the  pnqwrty  obtained  in  such  terms  as,  taken 
in  connection  with  the  name  of  ttie  person  from  whom  it  was  obtained, 
that  it  might  be  said  the  accusation  was  so  identified  as  to  [ureTent  a  sec- 
ond proeecution  for  the  same  offense,  and  to  sufficiently  infonn  the  defend- 
ant of  the  puticalar  cause  of  his  accusation  so  as  to  enable  him  to  prepare  for, 
and  defend  himself  agiUnst,  the  charge.  We  are  now  asked  to  go  further  in  sus- 
taining this  indictment,  which  fails  to  give  the  defendant  any  Information  as 
to  the  particular  act  or  acts  of  the  nature  of  those  contained  in  the  form  pre- 
scribed, that  is  complained  of,  or  of  any  fact  by  which  he  could  find  out  what 
act  of  bis  life,  in  connection  with  that  of  the  injured  party,  he  must  pr^are 
to  defend.  He  may  have  had  a  hundred  transxctions  with  him  or  her,  pre- 
pare to  defend  one,  and  be  confronted  with  evidence  tending  to  prove  him 
guilty  of  fraud  in  any  one  of  tbe  other  ninty-nine.  He  may  have  prepared 
himself  to  defend  a  transaction  in  which  h^received  money,  and  be  confronted 
on  the  trial  with  evidence  tending  to  prove  that  he  had  fraudulently  obtained 
a  farm,  a  horse,  a  boat,  or  a  buggy;  or  if,  perchance,  he  hit  the  right  trans- 
action, and  succeeded  in  bis  defense,  the  judgment  on  the  indictment  would 
not  show  that  he  bad  been  acquitted  of  guilt  in  that  particular  transaction, 
and  a  second  prosecution  might  he  more  successful  for  the  same  offense.  This 
indictment  cannot  l>e  sustained  upon  any  known  principle  of  criminal  plead- 
ing. Tbe  general  rule  that  it  is  sufficient,  in  a  statutory  offense,  to  charge 
the  crime  in  the  language  of  tbe  statute,  does  not  mean  that  it  is  sufficient  to 
copy  the  statute  into  the  indictment,  and,  even  when  a  form  is  prescribed,  it 
will  not  do  to  simply  fill  the  bUnks.  The  statute,  as  also  the  form,  in  the 
very  nature  of  things,  must  be,  in  general  terms,  suitable  to  be  adapted  to  all 
cases.  The  office  of  the  indictment  is  to  make  a  specific  application  of  those 
terms  to  the  case  in  band.  It  must  charge  a  particular  person  with  a  particu- 
lar offense,  within  those  terms,  and  "should  be  so  far  extended  into  detail,  be- 
yond the  mere  definition  of  the  law  on  which  it  is  drawn,  as  to  render  the 
particular  instance  of  ofiEending  certain,"  (1  Bisb.  Crim.Proc.  §  566;)  and,  in 
mentioning  things  connected  with  tbe  substance  of  the  offense,  the  indictment 
should  employ  the  words  which  denote  the  species,  not  the  generic  term. 
Por  example,  "property"  is  too  general;  "tbe  kind,  the  species,  of  property 
must  be  stated."  Id.  ^  568.  It  is  not  sufficient  to  charge  that  the  defendant 
obtained  certain  property;  the  indictment  ought  to  state  what  property  he  ob- 
tained. State  V.  Rucheforde,  52  Mo.  199.  And  this  is  the  more  essential  in 
an  indictment  under  a  statute  in  which  the  nature  of  tbe  offense  is  so  vaguely 
defined  that  nothing  is  provided  for  by  which  the  accusation  can  be  identified, 
except  a  description  of  the  property,  and  the  name  of  the  party  from  wliom  ob- 
tained. The  fact  that  the  legislature  has  in  some  instances  provided  wttat  shall 
be  a  sufficient  description  of  certain  species  of  property,  (sections  1814,  1817. 
Bev.  St.  1879,)  is  persuasive  evidence  that  they  did  not  intend,  in  the  form 
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prescribed  in  thia  atatate.  to  dispense  with  a  definite  description  necessary  in 
All  indictmentB,  but  particularly  so  in  one  drawn  on  tliat  form.  If  thialndict- 
jnent  was  founded  on  any  evidence  at  all  to  warrant  it,  it  is  inconceivable 
that  it  could  be  unknown  to  the  jurors  what  property  that  evidence  tended  to 
show  was  obtained  by  the  defendant;  and.  when  they  preferred  a  felonious 
charge  against  the  defendant  for  obtaining  it.  they  ought  to  have  stated,  in 
plain,  certain,  and  unambiguous  language,  what  property  it  was  ttiat  he  was 
■charged  with  having  feloniously  obtained.  To  sustain  such  an  indictment  as 
this  would  1)6  to  set  at  naught  well-settled  principles  of  criminal  pleading, 
trench  upon  the  constitutional  rights  of  the  accused,  make  his  defense  haz- 
■ardous.  and  his  acquittal  insecure.  The  motion  in  arrest  of  Judgment  for  the 
insiiflldency  of  the  second  count  in  the  indictment,  on  which  the  defendant 
was  tried,  ought  to  have  been  sustained;  and  for  the  error  of  the  court  in 
■overruling  that  motion  the  judgment  is  reversed,  utd  the  defendant  diacho^ed. 
All  concur. 


State  «b  rsl.  Biohkt  et  cU.  v.  MoGrath.  Seeretary  of  State. 

(Supreme  Court  <tf  JKlMourL  Hay  SI,  1888.) 

BBXST0I.ENT  SOCIXTIIS  —  WkAT  ARS  —  BOILDIHS  ASSOCIATIONS  —  EXBMPnON  FROM 

Taxss. 

An  asaocdatkuL  whose  object  is  to  enable  members  to  aooamulate,  by  snudl 
monthly  ooatxIbatUws  ffom  tiwir  savings,  a  fwid  out  of  which  they  can  seouie 
homes  for  themselves  and  families,  with  a  capital  stock  of  11,000,000,  divided  into 
10,000  shares  of  $100  each,  cannot  be  conaidered  as  a  benevolent  SMOciation,  and 
therefore  exempt  from  incorporation  tax,  under  Aota  Mo.  1887,  g  13.  providing:  "As 
building  associations  are  only  affgregations  of  laborers, "  etc. ,  **  which  start  without 
any  paid-up  capitBl,  and  as  th^r  members  only  pi^  eaoh  month  an  assessment.  In 
proportion  to  shares,  tor  Uie  purpose  of  fumisnlng  a  home  to  eaoh  of  its  members 
In  turn,  which  assessments  stop  the  moment  that  every  member  has  been  tnmlshed 
with  a  home,  they  ue  really  benevolent  associations  as  mentioned  in  article  10,  i 
SI,  of  the  state  constitution,  and  shall  •  *  *  be  exempt  from  payment  of  the  in- 
oorporatloD  fee  [tax]  mentioned  In  said  article  10,  |  !1L  " 

PibceedingB  for  mandamm. 

Berry  4  Riehey,  for  relatwa.  AUy.  Qm.  Boone,  B,  WilkenoUt  and  S,  F. 
Walker*  for  respondent. 

Norton,  C.  J.  This  is  a  proceeding  by  mandamus  in  which  the  relators 
seek  to  compel  the  defendant,  as  secretary  of  state,  to  file  and  record  in  his 
<^ce  certain  articles  of  association  or  agreement  made  by  relators,  and  pre- 
sented by  them  to  defendant,  and  to  issue  a  certificate  of  incorporation  based 
thereon.  The  secretaiy  of  state  refused  to  file  the  articlee.  and  issue  a  cer- 
tificate of  incorporation,  on  the  ground  that  he  was  not  authorized  to  do  so 
until  the  relators  paid  into  the  state  treasury  the  sums  required  to  be  paid  by 
article  10.  g  21,  of  the  constitution,  and  section  708,  Rev.  St.  The  said  sec- 
tion of  the  constitution  is  as  follows:  "^o  corporation)  company,  or  associa* 
tion,  other  than  those  formed  for  benevolent,  religious,  scientific,  or  educa- 
tional purposes,  shall  be  created  or  organized  under  ttie  laws  of  this  state,  un- 
less the  persons  named  as  corporators  shall,  at  or  before  the  filing  of  the  ar- 
ticles of  association  or  incorporation,  pay  Into  the  state  treasury  650  for  the 
hrat  $50,000  or  less  of  capital  stock,  and  a  farther  sum  of  ^  for  every  ad- 
ditional $10,000  of  its  capital  stock."  Section  708,  Rev.  St.,  directs  how  such 
pigments  shall  be  made,  and  what  shall  be  evidence  of  it  to  the  secretary  of 
state.  The  relators  claim  that  by  virtue  of  section  12,  Acts  1887,  p.  Ill,  un- 
der which  they  seek  to  organize  and  become  incorporate,  ttiey  are  exempted 
from  the  payment  of  the  suras  required  to  be  paid  by  the  constitution  and 
statute  above  referred  to.  Said  section  12  is  as  follows:  "As  building  asso- 
ciations are  only  aggregations  of  laborers,  mechanics,  working-men,  and  work- 
ing-women, which  start  without  any  paid-up  capital,  and  as  their  members 
only  pay  each  month  an  assessment,  in  proportion  to  shares,  for  purpose 
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of  furnishing  a  home  to  each  of  Its  members  in  turn,  which  aaseasments 
stop  the  moment  that  every  member  has  thus  been  furnished  with  such, 
a  home,  they  are  really  benevolent  associalions,  as  mentioned  in  article  10,  § 
21,  of  the  state  constitution,  and  shall  consequently  be  exempt  from  the  pay- 
ment of  the  incorporation  fee  [taxi  mentioned  in  said  article  10,  g  21." 

It  may  be  said  of  the  said  act  of  1887  that,  with  the  exception  of  the  said 
section  12,  It  is  almost  a  literal  copy  of  article  9,  1  Bev,  St.  p.  175,  devoted  to 
mutual  saving  fund,  loan,  and  building  associations,  and  with  said  exceptions^ 
it  is  In  all  its  essential  features  but  a  re^nactment  of  said  article  9  of  the  Re- 
vised Statutes.  The  necessity  or  reason  for  its  re-enactment  Is  not  apparent, 
unless  it  was  to  get  such  a  legislative  declaration  as  is  contained  in  said  sec- 
tion 12,  of  which  declaration  it  may  be  said  that  if,  in  point  of  fact,  the  in- 
corporation authorized  by  the  act  is  not  a  corporation  for  benevolent  pur- 
poses,  the  declaration  of  the  legislature  that  It  is  a  benevolent  corporation  does 
not  make  it  so,  any  more  than  a  legislative  declaration  that  a  horse  is  a  cow 
would  alter  the  fact,  and  convert  the  horse  Into  a  cow.  Such  legislative  leg- 
erdemain is  to  be  oondemned.  Dot  iq>proved.  The  nature  or  character  of  cor- 
porations authorized  to  be  created  by  the  act  of  1887  is  to  be  determined  from 
the  purpose  to  be  accomplished,  and  the  business  they  are  authorized  to  en- 
gage  in.  It  is  stated  in  the  relators*  articles  of  association  that  the  capital 
stock  of  the  compauy  is  $1,000,000,  divided  into  10,000  shares,  at  the  par 
value  of  $100  each ;  that  100  shares  have  been  subscribed,  and  that  the  first 
payment  has  been  made  thereon;  that  the  object  of  the  association  is  to  ena- 
ble the  members,  or  those  who  may  beoome  such,  to  accumulate,  by  small 
monthly  contributions  from  their  savinga,  a  fand  out  of  which  th<^  can  se- 
cure homes  for  themselves  and  families.  It  is  provided  by  section  4  of  said 
act  of  1887  as  follows:  "Every  such  corporation  shall  only  lend  its  funds  on 
'real  estate  security,  or  on  the  security  of  its  own  shares  of  stock;  such 
loans  being  made  upon  the  terms  and  conditions  and  in  the  manner  which, 
shall  be  specified  in  its  by-laws.  No  loans  shall  be  made  on  shares  of  stock 
to  an  amount  exceeding  the  installments  actually  paid  on  suofa  Bharea.  Sacb' 
corporation  may,  however,  employ  a  portion  of  its  capital  stock  in  the  pur- 
chase of  real  estate,  and  the  erection  of  buildings  thweon  for  r^t  or  other- 
wise. If,  at  any  time,  it  shall  happen  that  there  ts  no  demand  by  the  share- 
holders for  the  funds  of  such  corporation,  then  such  funds  may  be  loaned  to- 
others who  are  not  shareholders,  at  such  rate  of  interest  as  the  directors  may 
fix.  No  loans  shall  be  made  to  members  or  others  on  personal  securitf  or  on 
leusehold."  It  is  also  provided  in  section  7  "that  no  premiums,  fines,  or  in- 
terest on  such  premiums  that  may  accrue  to  said  corporation  according  to  the 
provisions  of  this  article,  shall  be  deemed  usurious;  and  the  same  may  be- 
oollected  as  debts  of  like  amount  are  now  collected  bylaw."  It  is  clear, 
we  think,  from  the  sections  above  quoted,  as  well  as  from  the  articles  of  asso- 
ciation, that  the  leading  purpose  of  this  corporation  is  not  to  promote  benev- 
olence or  charity,  but  to  better  the  pecuniary  condition  of  its  members  or 
shareholders  alone,  and  we  are  unable  to  see  how  the  fact  that  such  an  asso- 
ciation may  tend  to  promote  frugality  and  economy,  and  open  up  a  way 
"whereby  the  shareholders,  out  of  their  savinga,  may  be  enabled  to  secure- 
houses,  or  loan  their  savinga  to  others  at  high  rates  tit  interest,  to  be  fixed  by 
the  directors,**  can  be  said  to  impress  or  characterize  the  association  as  one- 
formed  for  benevolent  purposes,  when  the  chief  Incentive  to  each  stockholder 
is  that  he  may  benefit  himsell  A  peremptory  writ  is  denied,  and  the  pro- 
ceeding dismissed. 

All  concur. 
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Isaacs  v.  Sebainka  et  al, 

(Supreme  Court  of  MisBuuri.   June  4, 1888.) 

1.  Spbcific  Pbbpobmascb— Dsfbssb  or  Peaud  bt  Vendor. 

Id  an  notion  by  the  vendor  for  Bpeoiflo  performance  of  a  contract  tor  sale  of  land, 
the  vendee  mm  defend  fety  ihowlbff  tliat  the  vendor  talaelr  represented  that  the 
gr^rty  was  oear  of  tax  Uena,  aLtboa^  the  oontraot  oalu  omy  for  a  quitcU^pi 

9.  Baicb— Etidskcs. 

Sach  defense  Is  snfflcdentlj  proved  where  three  witnesses  testify  that  plaintiff  so 
represented,  ^dUtoogh  plainUS  and  two  witnesses,  iVfao  were  in  a  poritfon  to  hear 
tM  conversation  deny  that  such  representations  were  made,  and  where  it  appears 
that  plaintiff  would  agree  to  give  only  a  quitcltim,  not  a  warranty,  deed,  that  de- 
fendants were  to  pay  fall  value,  that,  at  the  time  of  nmklng  the  contract,  defend- 
ants were  aware  ukat  work  had  been  done  for  wtiich  tax  hlUs  could  be  issued,  and 
that  the  tax  liens  for  another  year  were  ooncddered  by  the  parties  in  making  the 
eontraot. 

8.  Sahb—Dicbee. 

Upon  judgment  on  appeal  In  an  action  for  spedflc  performance,  reversing  the 
jadement  below  for  plwntUf  because  of  false  representotiona  that  the  title  to  the 
land  contracted  for  was  dear  when  there  were  m  reality  tax  Itens  against  it,  and 
holding  that  plaintiff  is  not  entitled  to  speclflo  performance  so  long  as  the  property 
remains  Incumbered  with  the  tax  liens,  the  case  will  be  remanded,  and  specific  per- 
formance may  be  decreed  If  the  title  be  perfected  before  judgment  or  decree. 

Appeal  from  St.  Louis  drouit  court;  Amos  M.  Thaybk,  Judge.  Trans- 
ferred from  St.  Louis  court  of  appeals. 

Action  bj  Jacob  L.  Isaacs  against  William  Skrainka  and  others  for  the  spe- 
cific performance  of  a  contract.  Judgment  for  plaintiff,  and  defendants  ap- 
peaL 

Davtd  €foldsmtth,  tor  appellants.  Wm.  C.  3£anhaU  and  CoJIte*  A  Jamir 
ton,  for  respondent,  - 

Blaok,  J.  Thte  is  a  anit  brought  by  Isaaes  fw  the  speolflc  perf  ormanM  at 
ft  written  contract,  dated  Febrnary  17, 1882,  and  signed  bj  the  parties  therein 
Tiamed.  The  contract  is  in  tiie  ftdlowing  words:  "William  Skrainka  and 
GIsuB  Vleths  agree  to  take  all  the  propMty  <a  J.  L.  Jraacs  now  proceeded 
gainst  on  necial  tax-bfUs  in  their  fiiTor,  uid  gainst  said  propot;,  before 
Jostiee  Taaffe,  and  in  the  circuit  court,  dty  <rf  St.  Lools,  at  fourteen  hundred 
doUarSf  and  J.  L.  Isaacs  agrees  to  convey  to  them  ,said  property  by  quitclaim 
deed  for  said  sam.**  There  were  suits  pending  before  the  justice,  and  in  the 
dreuit  courts  to  cofaroe  tax-bills  against  16  loto,  owned  Iqr  Isaacs.  Skrainka 
and  Vieths,  the  present  defendant,  were  the  owners  <h  the  tax-bills,  and 
were  the  plaintiffs  in  those  suits.  One  of  the  suits  was  on  trial  in  ihe  clr> 
colt  court,  under  an  agreement  that  the  others  should  abide  the  result  of  that 
one.  During  the  trial  the  contmct  in  qaestton  was  made  in  settlementof  the 
pradlDg  liti^attioo.  About  two  weeks  thei-eafter  Isaacs  tendered  defendant  a 
quitclaim  deed,  and  demanded  the  $1,400;  butdefendant  refused  to  aco^t  it, 
uid  ref  cmed  to  pay  the  amount.  Iraacs  now  tenders  the  deed  with  his  prayer 
for  specific  performance.  The  substance  of  the  defense  is  that  there  were 
otlier  outstanding  tax-bills  against  the  properly  for  oUwr  improvements, 
amounting  to  about  8150;  that  Isaacs  fraudulently  concealed  the  existence  of 
these  tax-Ulls,  and  represented  the  property  to  be  free  from  Bucb  liens.  The 
contract  sued  upon  was  made  under  these  drcumstancee:  One  of  the  de- 
fenses made  by  Isaacs  in  the  tax-bill»  suits  was  that  they  amounted  to  men 
than  the  v^ue  of  the  property.  He  produced  a  witness  who  valued  the  prop- 
er^ at  five  dollars  per  front  foot,  and  thereupon  the  defendant  proposed,  in 
open  court,  to  take  the  property  at  that  price.  The  property  has  a  frontage  of 
4D0  feeti  making  theoffert^OW.  Isaacs  accepted  the  proposition.  The  coxxrt 
took  a  recess  until  2  f.  m.,  to  give  the  parties  time  to  setUe.  Then  defendants 
insisted  ttut  these  taz-UUs,  amounting  to  about  •1,400,  should  be  deducted, 
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but  iBsacB  did  not  nndentand  tbe  proposition  in  that  way,  and  the  parties 
separated  without  ooming  to  a  settlemenL  Atba  recess  tbe  attomejs  nnder^ 
took  to  settle  tin  matter.  Propositions  were  made  Md  rejected*  and  finally 
these  defendants  agreed  to  give  Isaacs  •1,400  net  for  the  proporty,  and  tbe 
foregoing-  contract  was  then  executed.  It  is  an  undisputed  tact  that  thm 
were,  at  the  date  of  the  contract,  other  outrtanding  tax-bills  agiUnst  some  of 
tbe  lots,  amounting  to  about  $150,  tar  improvements  on  Jefferson  avenne. 
The  evidence  on  behalf  of  defendants,  as  to  the  representation  made  by  Mr. 
Isaacs,  is  in  snbstanoe  as  follom:  Judge  Bambauer,  who  represented 
Skrainka  and  Yiethi,  s^:  "My  recollection  Is  that  I  asked  kaacs  if  the  im- 

Srovements  on  Jeftenm  avenue  were  paid  for,  and  be  said  they  were;  that 
krainka  wanted  a  warranb^  deed,  and  Isaacs  said  he  himself  had  only  a  qntt- 
daim  deed;  tliat  bis  counsel  said  he  could  not  properly  give  a  warranfydeed. 
as  these  defendants  were  to  pay  their  own  tax-bills.  Mr.  Yietbs  tesUfled  Uiat 
Isaacs  refused  to  give  a  warranty  deed  because  he  bad  purchased  tbe  prop- 
erty at  a  sheriff  or  assignee's  sale;  that  Isaacs  said  bis  quitclaim  deed  was  as 
good  as  a  warranty  deed,  except  for  taxes  of  1882,  abd  the  tax-bills  held  by 
the  present  defendHnts.  Mr.  Skrainkasays  he  went  out  into  the  hall,  and  there 
said  to  Isaacs  that  he  wanted  a  clear  title,  and  Isaacs  said  the  title  was 
clear;  that  thej  then  had  a  conversation  about  taxes  for  1882;  that  upon  the 
advice  of  Bambauer  he  withdrew  his  objection  to  a  quitclaim  deed,  on  the  as- 
surance of  Isaacs  ttiat  the  property  was  clear;  that  he  asked  Isaacs  if  all  the 
improvements  had  been  paid  for.  and  he  said  they  had.  The  evidence  of  a  son 
of  bkrainka  is  to  the  same  effect.  On  the  other  hand,  Mr.  Isaacs  says  the 
conversation  in  the  hall  occurred  while  they  were  pacing  out  of  the  court- 
room, and  did  not  last  more  than  two  minutes;  that  he  simply  spoke  to 
the  parties;  was  asked  nothing  about,  and  said  nothing  about,  the  property 
being  free  from  other  liens;  that  he  did  not  say  a  quitclaim  deed  would  be  as 
good  as  a  warranty  deed,  because  he  did  not  know  the  difference  between  tbe 
two  forms.  He  says  Skrainka  and  Vieths  were  to  pay  the  taxes  for  1882.  Mr. 
GoUins  nya  he  thinks  he  heard  all  that  was  said  In  Uteball,  and  that  he  heard 
nothing  said  about  other  incombranoee  against  the  property;  that  it  was  after 
tbe  recess  of  the  court  that  Skrainka  wanted  a  warranty  deed,  and  that  Mr. 
Marshall  then  took  charge  of  the  matter.  Mr.  Marrt^,  who  r^reaented 
Isaacs,  says  he  was  with  the  parties  until  they  separated;  that  he  heard  no 
conversation  in  the  hallway;  that  when  he  came  back  in  the  afternoon  he  and 
Bambauer  settled  the  matter;  that  Judge  Bambauer  and  Skrainka  yielded  the 
point  about  a  warranty  deed,  and  the  taxes  of  1882;  and  that  he  beard  noth- 
ing about  other  improvements  having  been  paid  tor.  and  did  not  know  of  the 
existence  of  those  tu-bilts. 

Tbe  defendants  in  taking  the  property  at  •1,400,  subject  to  their  tax-bills  and 
and  taxes  for  1882,  were  to  pay  the  full  value  of  the  prc^rty.  They  had  in- 
formation that  led  them  to  believe  work  had  been  done  for  which  other  tax- 
bills  could  be  issued.  It  is  conceded  on  all  hands  that  the  taxes  for  1882  were 
considered,  and  it  is  reasonable  to  believe  that  other  incumbrances  wwe  spcAen 
of;  and  the  fact  that  Isaacs  would  not  make  a  warranty  deed  makes  it  the 
more  probable  that  inquiry  was  made  In  respect  of  other  incumbrances.  Three 
witnesses  say  that  Isaacs  said  the  property  was  free  from  such  liens.  He  de- 
ni^  that  he  made  the  representation,  and  two  witoiesses,  who  were  in  a  posi- 
tion to  hear,  said  they  heard  no  such  representations.  It  is  a  familiar  rule 
that,  where  the  witnesses  are  equally  credible,  the  positive  evidence  that  a 
given  thing  was  said  is  of  more  weight  than  that  of  others  who  say  they  did 
not  liear  tbe  alleged  statement.  Heme  v.  Railtoay  Co.,  71  Mo.  683.  Giving 
to  the  finding  of  the  court  due  consideration,  still  we  can  come  to  no  other 
conclusion  than  this;  that  Mr.  Isaacs  did  lead  the  d^endants  to  believe  the 
property  was  free  from  other  Hens,  and  that  this  led  them  to  agree  to  take 
A  quitclaim  deed.  While  the  representations  may  not  be  such  as  wonld  sup- 
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port  an  action  at  law  for  fraud  and  deceit,  still  it  must  be  remembered  that 
tbis  19  an  action  for  specific  performance  prosecuted  by  tbt)  vendor.  Try 
says:  "In  equity,  however,  it  furnishes  a  good  defense  to  a  suit  for  specific 
performance  that  the  plaintiff  made  a  representation  which  was  not  true, 
though  without  knowledge  of  its  untruth,  and  this  even  tliough  the  mistake 
be  innocent."  Fry,  Spec.  Perf.  §  432.  This  distinction  is  pointed  out  in 
Dunn  V.  White,  63  Mo.  182.  It  is  held  that  It  requires  much  less  strength  of 
a  cause  on  the  part  of  defendant  to  resist  a  bill  to  perform  a  contract  than  it 
does  on  the  part  of  the  plaintiff  to  maintain  a  bill  to  enforce  specific  perform- 
ance. Veth  V.  Gierth,  92  Mo.  97,  4  S.  W.  Bep.  432.  To  defeat  the  specific 
peiformance  of  a  contract  it  Is  enough  that  the  representation  was  material, 
was  actually  untrue,  was  relied  upon  and  did  mislead  the  other  party.  It 
need  not  have  been  made  with  an  intent  to  deceive.  Pom.  Spec.  Perf.  §8 
217.  218. 

We  do  not  ihlnk  the  taxA  that  defendants  were  to  ti^e  a  quitdalm  deed  is 
of  any  eonlavlling  Importance.  Fry  says:  "The  circumstance  that  the  ven- 
dor s(dd  *  with  all  ftiults,*  though  It  may  serve  to  pot  the  punAaser  on  hts 
ffuard,  will  not  enable  the  vendor  to  si^  that  the  purchaser  did  not  rely  on 
bis  npresentation,  or  prevent  the  pandiaser  from  avoiding  the  sale,  it  the 
representatiOD  was  false."  Fry,  Spec.  Perf.  §  445. 

Our  conclusion  is  that  the  plaintiff  Is  not  entitled  to  speolfleperformance  so 
Ifnig  as  the  proper^  remains  ineumbered  by  these  tax-bills,  amounting  to 
#150  or  thereabouts.  As  the  Judgment  mast  be  reversed,  the  cause  will  be 
remanded;  tot  while  the  title  may  not  have  been  perfect  when  the  snlc  was 
eommenced,  stUl  spedflc  performance  mi^  be  decreed.  If  fbe  title  be  perfected 
before  judgment  or  decree.  iMckett  v.  WUliamton,  87  Mo.  889. 

Judgment  reversed,  and  cause  remanded. 

All  eoncnr. 


Bknmison  et  al.  v.  Gm  or  Kansas. 

{supreme  Court  of  Aflasourt.  Jnoe  4, 1888.) 

1.  MtnticiTAi,  CoaroiuTiov's— FcBLio  Imfboveicknts— Patuio  Strut— Ohdisakob. 

Under  the  oharter  of  Kansas  City,  (Acts  Mo.  187S,  p.  SSO,)  which  provides  that 
streets  shall  not  be  improved  at  the  expense  of  property  hoUers  thereon,  until  a 
nuriorl^  thereof,  hi  front  feet,  petition  therefor,  aiter  wnlcih  waok  petlticni  shall  be 
paUlshed.  when  persona  Uable  for  the  expense  of  the  proposed  Improvemeat  mt^ 
make  objeottons  thereto,  which  the  oounoll  shall  hear  and  decide,  ana  that  when  the 
ordinance  providing  for  each  Improvement  declares  that  the  requirements,  as  to 
petition  and  notice,  nare  been  compiled  with,  such  declaration  shall  be  conclusive 
for  all  purposes,  if  the  eounoil  refuse  a  hearing,  when  demanded,  to  interested  per 
sons  making  oblections,  the  execution  of  snon  ordinance  will  be  restrained  antU 
snob  hearing  Is  had. 
8.  Bams— iRiimoTion— PAKTias. 

One  property  holder  may  maintain  a  suit,  on  behalf  of  himself  and  others  siml- 
lariy  situated,  to  restrain  the  execution  of  an  ordinance,  illegally  passed,  for  the  im- 
provement of  a  street  at  the  expense  of  said  proper^  holdors. 

ft.  APPBAIi— PnAOTIOn:— llMTJMOTION 

Upon  appeal  from  a  decree  dismissing  a  bill  for  an  Injunction  to  restrain  the  exe- 
cnUon  of  an  ordinance  for  the  paving  of  a  street,  tJie  supreme  court  will  not  con- 
alder  aJBdavlta  to  the  effect  that,  sinoe  the  i^eal  was  taken,  the  paving  has  been 
oompleted,  and  will  not  for  that  reason  dismiss  the  bill,  but  will  act  upon  the  record 
as  It  came  from  the  court  below. 

Buck  and  Bbaob,  JJ.,  dissenting. 

Appeal  from  circuit  court  Jacksou  county. 

Salt  in  equity  by  M.  L.  Dennison.  who  sues  on  his  own  behalf,  as  well  as 
for  other  owners  of  real  estate  fronting  on  Grand  avenue,  a  street  in  the  city 
(tf  Kansas,  against  said  city,  to  restrain  the  execution  of  an  <xrdinance  for 
paving  said  avenue  at  the  expense  of  said  real-estate  owaen.  A  demurrer 
to  the  bill  was  sustained,  and  the  plnintiffs  luteal. 
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C.  F.  BalUngail  and  Boti^oTd  eft  WiUianUt  for  aiipQllants.   Lathrop  <S 

Smith  and  Wash.  Adamt,  for  respondent., 

Norton.  C.  J.  Thii  is  a  bill  in  equity  Instituted  bj  plaintiffs,  who  are  the 
owars  of  certain  iota  abutting  on  Grand  avenue,  a  street  in  the  city  of  Kansas. 
The  suit  is  brought  in  the  name  of  plaintiffs,  for  themaeWes  and  all  property 
owners  ou  said  street  similarly  situated;  and  the  object  of  it  is  to  restrain  and 
enjoin  defendants  from  exeouting  a  certain  ordinance  passed  by  the  city  coun- 
cil, providing  for  paving  said  Qrand  avenue  between  Twelfth  and  Twentirth 
streets,  with  cedar  blocks  set  on  hydrauilc  cement,  concrete  foundation,  nine 
inches  thick.  The  petition  was  demurred  to,  the  demurrer  siMtained,  bill 
dismissed,  and  judgment  entered  in  favor  of  defendants,  from  which  plain- 
tiffs have  appealed.  So  much  of  the  petition  as  raises  the  points  discussed  by 
counsel  is  as  follows:  That  on  the  2d  July,  1B84,  there  was  presented  te 
the  common  council  of  Kansas  City,  at  a  special  meeting  thereto,  and  filed  in 
the  office  of  the  city  clerk,  a  petition  signed  by  resident  and  non-reaident  own- 
ers of  real  estate  to  have  Grand  avenue,  a  street  in  said  dty.  paved  to  the  full 
width  thereof,  exclusive  of  sidewalks*  from  the  south  line  of  Twelfth  street 
to  the  north  Une  of  Twwtleth  street;  said  paving  to  consist  of  cedar  blocks 
set  on  a  foundation  of  concrete  hydianltc  cement,  nine  incties  in  thickness; 
that  said  petition  had  been  pub^sbed  in  the  Kansas  City  Times,  a  newspaper 
of  general  circulation  in  said  city,  for  10  days  previous  to  its  presentation  to 
the  said  council,  and  that  a  certificate  of  the  city  engineer  was  upended 
thereto  that  the  names  signed  to  said  petition  represented  a  majority  of  the 
front  feet  of  real  ee^Ate  owned  by  residents  <rf  said  city  fronting  on  Grand 
avenue  from  Twelfth,  to  Twentieth  streets;  "Uiat,  at  the  same  time  of  the 
presentation  of  said  petition,  remonstrances  were  presented  to  said  common 
council  against  such  a  project.  And  your  petitioners  charge  that  said  petition 
did  not  have  signed  thereto  a  majority  of  the  names  of  property  holders  own- 
ing a  majority  of  the  front  feet  of  property  owned  by  residetHts  of  said  city, 
and  fronting  on  the  said  part  ot  Grand  avenue  proposed  to  be  paved  as  afore- 
said; and  that,  prior  to  and  at  the  time  of  the  preseidation  of  said  petition,  a 
large  numlaer  of  the  resident  property  holders  owning  property  fronting  on 
said  part  of  Grand  avenue,  signing  said  petition,  had  withdrawn  their  names 
therefi'om.  and  remonstrated  in  writing  against  said  paving,  which  said  writ- 
ten remonstrance  and  withdrawals  were  presented  to  said  city  council  at  the 
time  of  the  presentation  of  said  petition,  aforesaid;  and  that  names  of  the 
resident  property  owners  owning  real  estate  fronCog  on  said  avenue  remain- 
ing on  said  petition  represented  only  a  minority  of  the  fiout  feet  of  property 
owned  by  residents  of  said  city,  and  fronting  on  said  part  of  Grand  avenue 
proposed  to  be  paved  as  aforesaid ;  and  that  tha  certificate  of  said  city  engineer 
that  said  petition  r^resented  a  majority  of  such  resident  property  holders  was 
ai^  is  wholly  false.  Twelfth*  That  thereupon,  and  notwithstanding  that  said 
petiUon  did  not  represent  a  nuijority  of  the  property  holders  owning  a  major- 
ity of  the  front  feet  of  property  owned  by  residents  of  said  ci^.  aqd  fronting 
on  said  avenue  pn^K>aed  to  be  so  paved  as  aforesaid,  at  said  called  session  of 
said  common  cooDcil.  an  ordinance,  number  27.461,  to  pave  said  Grand  avenue 
tmm  Twelfth  to  Twentieth  streets,  in  aooordanee  with  said  petition,  was  in- 
troduced into  said  common  council  by  aaM  defendant  Hovelman.  one  of  the 
members  thereof,  which  said  ordinance  was  taken  up,  read  the  first  time,  ahd 
refeiTed  to  the  street  and  alley  committee  of  said  council,  and  to  said  city  en- 
gineer, with  all  said  papers,  for  report  at  the  next  me^ng  of  said  coBunon 
eouncll;  and  that  afterwards,  and  on  the  18tb  day  of  July,  1884.  at  a  sp«eial 
meeting  of  said  oommon  couu^.  said  street  and  alley  oommittec  reported  bade 
said  ordnance  with  the  recommendation  Uiat  the  same  do  not  pan,  whidt  said 
npoxt  was  taken  up,  received  by  said  ooandl.  and  filed;  and  the  said  ordi- 
nance, and  the  papers,  petition,  and  remonstokneea,  waa  th«n  and  there  referred 
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to  the  ulauiuien  of  tbe  Seoond  ward  and  tho  city  engineer.  And  plaintiffs 
cbarge  that  said  reference  to  said  aldermen  and  city  engineer  was  wholly  with- 
out anthorlfy  on  the  part  of  said  common  council;  that  said  common  council 
Is,  by  the  charter  of  said  dty*  required  to  hear  and  determine  all  objections 
to  said  petition,  and  to  the  paving  of  said  street  therewith,  and  that  it  has  no 
aathority  to  delegate  the  power  to  hear  and  determine  such  objections  to  a 
portion  of  said  common  council,  or  any  committee  thereof,  or  to  said  city  en- 
gineer; notwithstanding  which*  said  aldermen  of  said  S^nd  ward  of  said 
«tty  received  said  petition,  remonstrances,  and  objections,  and  said  ordinance 
number  27,461,  and,  at  the  time  of  the  passage  of  the  pretended  ordinance 
hereafter  mentioned,  the  same  were  in  the  hani^  of  aald  aldermen  and  said  city 
«ngineer.  And  plaintiffs  cbarge  that  said  aldermen  of  said  Second  ward  re- 
fused to  hear  objections  to  said  petition,  or  to  examine  the  same;  and  that 
while  said  petition  and  ordinance,  and  objections  and  remonstrances,  were  in 
the  hands  of  said  aldermen  and  said  city  engineer,  and  pending  before  said 
conncil  as  aforesaid,  the  mayor  of  said  city  duly  called  a  special  session  of  said 
cemmoD  council  for  and  on  tbe  15th  day  of  September,  1884,  among  other 
things  to  act  upon  said  petition  and  said  ordinance  tu  pave  Grand  avenue  from 
Twelfth  to  Twentieth  streets,  and  the  remonstrances  and  objections  of  said 
property  owners  concerning  the  same;  and  that,  at  said  special  meeting  of 
said  council,  said  council  did  not  act  upon  said  petition,  remonstrance,  and 
ordinance  number  27,461,  pending  before  it  at  the  time  of  said  call  of  said 
mayor  aforesaid,  but  wrongfully,  arbitrarily,  and  without  any  authority,  and 
without  having  been  called  together  by  tin  mayor  for  any  such  purpose  or 
cause,  did  suffer  and  alfbw  said  defendant  Hovelman,  as  one  of  tbe  members 
thereof,  to  present  and  introduce  to  and  before  said  council  auether  and  dif- 
ferent petition,  together  with  a  doeoment  numbered  28,248.  purporting  to  be 
An  ordinance  to  pave  Grand  avenue  from  Twelfth  toTwentiuth  street,  and 
bearing  substantially  the  same  title  as  said  first-mentioned  ordinance,  number 
27,461.  which  had  been  introduced  July  2. 1884i  as  before  stated  herein,  and 
did  thereupon,  under  a  pretended  suspension  of  the  rules  of  said  council  gov- 
erning it  in  the  passage  of  ordinances  of  said  city,  wrongfully,  arbitrarily,  and 
without  any  lawfuj  authority  therefor,  pass  said  pretended  ordinance  to  tbe 
third  and  final  reading  thereof,  and  passed  the  same,  which  said  pretended 
ordinance  was  afterwards  presented  to  the  mayor  of  said  city  for  his  approval; 
And,  not  liaving  been  returned  by  said  mayor  within  five  days  (Sunday  ex- 
cepted) thereafter,  it  is  pr^nded  by  the  defendant  herein  that  the  same  be- 
came a  valid  and  binding  law  and  ordinance  of  said  city.  And  plaintiffs 
charge  that  said  last-mentioned  petition  had  not  been  aigued  by  property  hold- 
ers owning  a  majority  of  tbe  front  feet  of  property  owned  by  residents  of  said 
city,  and  fronting  on  said  Grand  avenue  between  sadd  Twelfth  and  Twentieth 
streets;  tliat  tbe  same  was  not  published  for  five  da^s  in  a  newspaper  printed 
in  said  city,  but  was  willfully  and  purposely  and  unlawfully  inserted  in  and 
published  for  five  days  in  a  paper  printed  in  said  city  called  the  •  Kansas  City 
I>aily  Xieporter,'  but  which  plaiutiffs  aver  is  not  a  newspaper,  within  the 
meaning  of  the  charter  of  said  city,  and  does  not  purport  to  gather  and  pub- 
lish either  local  or  general  news,  but  is  principally  confined  to  the  publication 
of  arrivals  at  the  various  hotels  of  said  city,  and  other  news  of  like  character, 
and  does  not  purport  to  be  a  newspaper  for  the  collection  and  dissemination 
-of  general  news;  that  said  common  council,  in  said  pretended  ordinance  num- 
bered 28,248,  aforesaid,  pretended  to  Qnd  and  declare  that  the  work  had  been 
petitioned  for,  and  the  petition  published  according  to  law,  and  that  said  peti- 
tion, so  published,  was  by  the  order  of  a  majority  of  the  front  feet  of  the  prop- 
erty owned  by  residents  of  tbe  city  of  Kansas  on  said  portion  of  Grand  avenue 
to  be  paved.  And  sahl  plaintiffs  aver  and  charge  that  said  common  council, 
In  the  consideration  and  passage  of  said  pretended  ordinance  aforesaidt  did 
not  have  before  it  any  evidence  opon  which  to  base  said  finding  uid  declantp 
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tiOD  aforesaid,  but  made  said  flndinff  and  declaration  arbitrarily  and  without 
authoi-itj,  and  contrary  to  the  facts,  for  the  parposeof  charging  the  cost  of  suclk 
paving  upon  plalntiln  herein,  and  others  owning  property  fronting  on  said 
part  of  Grand  avenoe;  and  tliat  said  common  council  arbitrarily  and  wrong* 
f ully»  and  in  direct  di^ance  of  the  regulations  of  said  city  charter,  refused  to- 
hear  and  decide  upon  any  objections  thereto,  notwithstanding  the  fact  that 
their  attention  had  been  speciScally  called  to  such  objection,  then  on  flle  and 
before  said  council,  by  said  mayor  and  the  city  clerk  of  said  city.  And  plain- 
tiffs further  charge  that  the  written  remonstrance  and  objections  against  said 
last>named  petition  had  been  duly  presented  to  said  common  council,  and  werfr 
before  it  at  and  before  the  time  snid  council  passed  said  ordinance,  and  siUd 
council  refused  to  hear  the  same. " 

The  charter  provisions  having  a  bearing  on  the  questions  involved  are  as- 
follows:  Section  1,  art  8,  (Acts  1875,  p.  250.)  provides  that  "no  strict,  ave- 
nue, alley,  or  public  highway,  or  any  part  thereof,  shall  be  graded,  constructed,, 
reconstructed,  paved,  or  macadamized  at  the  expense  of  the  property  holders 
owning  the  property  fronting  on  such  street,  alley,  or  public  iiighway,  unless  a 
majority  of  the  real-estate  owners  in  front  feet  on  such  street,  avenue,  alley,, 
or  public  highway,  or  the  part  thereof  proposed  to  he  graded,  oonstructed,  re- 
constructed, paved,  or  macadamized,  as  are  residents  of  the  city  of  Kansas^ 
shall  petition  the  common  council  to  have  such  street,  avenue,  alley,  or  public- 
highway  graded,  constructed,  reconstructed,  paved,  or  macadamized."  An- 
other section  provides  that  "when  it  is  proposed  to  grade,  construct,  recon- 
struct, pave,  •  •  •  any  street,  sidewalk,  •  *  *  and  pay  therefor  ia 
special  tax-bills,  and  under  existing  laws  a  petition  therefor  is  required,  a 
petition  shall  be  sufficient  if  signed  by  property  holders  owning  a  majority^ 
of  the  front  feet  of  property  owned  by  residents  of  the  city  and  fronting  oa 
the  street,  sidewalk,  alley,  avenue,  or  public  highway,  or  part  thereof,  pro- 
posed to  be  improved.  When  a  petition  has  been  signed,  the  same  may  bo- 
published  for  five  days  in  some  newspaper  printed  in  the  city,  and  thereafter 
the  common  council  shall  hear  and  decide  on  all  objections  thereto,  if  any^ 
If  the  common  council  shall,  in  the  ordinnnce,  causing  to  he  done  the  work 
petitioned  for,  find  and  declare  that  the  work  has  been  petitioned  for,  and  the- 
petition  published  according  to  law,  such  finding  and  declaration  shall  be  con- 
clusive for  all  purposes,  and  no  special  tax-bills  shall  be  invalid  or  be  affected 
by  any  defect  in  or  objection  to  the  petition." 

It  is  clear  that  the  charter  provisions  alwve  quoted  invest  the  common 
council  with  power  to  pass  an  ordinance  for  paving  or  improving  any  avenue- 
or  street  of  the  city  at  the  cost  of  the  owner  of  the  property  abutting  thereon.. 
It  is  also  clear  that  the  exercise  of  this  power  is  made  to  depend  at  least  upon 
two  things,  viz.:  a  petition  signed  by  theresldent  owners  of  property  abutting 
on  the  street  or  avenue  proposed  to  be  Improved,  representing  In  ownership  a 
majority  of  front  feet  of  such  property,  asking  that  the  improvement  be  made;, 
and,  second,  the  publication  of  such  petition  in  some  newspaper  in  the  city 
for  five  days  t>efore  any  definite  action  is  t^en  thereon.  It  ia  also  clear  that 
when  such  a  petition  is  presented,  and  published  as  required  by  the,cbarter, 
parties  interested,  and  whose  property  is  liable  to  be  charged  with  the  pay- 
ment of  a  special  tax-bill  for  its  proportionate  part  of  the  cost  of  the  improve- 
ment, have  the  right  to  appear  t^fore  the  council  with  their  objection,  and  to- 
sbow,  if  such  is  the  fact,  that  the  persons  signing  the  petition  do  not  repre- 
sent resident  property  owners  owning  a  majority  of  the  front  feet  of  property 
abutting  on  the  street  or  avenue  proposed  to  be  improved.  Thedemurrer  ad- 
mits that  the  right  of  parties  interested  to  a  hearing  beforo  the  council  was- 
denied.  It  admits  that  after  the  presentation  of  the  petition,  and  its  publica- 
tion, that  parties  interested  appeared  before  the  council,  and  presented  their 
objections,  and  thata  hearing  thereon  was  denied  them;  one  of  the  objections- 
>ieing  that  the  signeis  to  the  petition  did  not  represent  resident  property  own- 
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ers  owning  a  majority  of  front  feet  on  the  avenne  proposed  to  be  paved,  but 
only  represented  the  resident  owners  owning  a  minority  of  such  front  feet. 
The  right  of  a  person  upon  whose  property  a  charge  is  about  being  imposed, 
to  be  heaid  by  the  body  who  are  empowered  to  improve  it  on  certain  condi- 
tiona,  as  to  whether  said  conditions  exist  or  have  been  corapited  with,  before 
it  becomes  fixed  and  fastened  as  a  charge.  Is  founded  in  the  plainest  principles 
of  justice;  and  this  right  the  legislature  recognized  in  passing  the  section  of 
the  charter  wherein  it  is  provided  that  fire  days'  publication  of  the  petition 
shall  be  made  in  a  newspaper,  and  thereafter  the  common  council  shall  bear 
and  decide  on  all  objections  thereto,  if  any;  that  It  is  not  to  decide  without  a 
hearing,  if  a  hearing  Is  demanded.  The  demurrer  admits  that  this  right  was 
SgnoTedf-and  the  principle  on  which  It  is  based  wholly  disregarded,  by  the  com- 
mon ooiincll.  Why  require  a  publication  of  the  petition  and  notice  to  bring 
parties  before  the  council,  if,  when  in  obedience  to  the  notice,  a  hearing  is  de- 
nied them,  in  direct  violaMon  of  the  commands  of  the  law  which  gives  it  the 
power  to  act?  In  City  Kansaa  t.  Stoope,  79  Mo.  448,  it  i&  said  that  ,  the 
ability  of  the  city  to  create  a  lien  on  the  property  of  one  of  the  citizens  for 
atre^  paving,  In  the  manner  pointed  out  in  the  ordinance  routed  to»  is 
founded,  not  on  any  pre-existing  right,  but  rests  acdaaively  in  an  adherence 
to  the  methods  prescribed  ordinance  In  pvrsaanoe  the  «ntliorlty  ooii- 
tolned  in  the  charter.  To  say  to  a  party,  "You  may  come  for  the  purpose  of - 
being  heard,"  and  then  to  say  to  falm,  when  he  onneB,  "Tou  shall  not  be 
beard,"  is  bnt  trifling  with  his  right.  Windtor  t.  MeVHgK  98  U.  S.  274. 
The  objection  made  to  the  petition  was  not  oaptlous*  bnt  vlt^;  and  the  coun- 
dl,  in  denying  to  the  objednrs  the  right  to  be  beard,  TfoliU»d  the  diarter  pro- 
Ti^rion  above  nf erred  to,  and  oommittied  a  wrong  for  the  ratlAoatlgn  of  which 
this  prooeediog  was  institnted. 

In  the  case  of  Banney  Badar,  67  Mo.  4^,  and  ITewmeyw  Y.  RaUroad 
Co.,  52  Mo.  81»  it  Is  held  that  to  prevent  the  collection  of  an  illegal  tax,  that 
snit  may  be  broogbt  hj  any  tax-payer  1<xt  himself  and  all  others  similarly  sit- 
uated. These  authorities  justify  the  |ff«eent  proceeding,  and  aathorintbe 
injunctive  powen  oC  the  court  to  be  invoked,  at  least  to  the  extent  of  tempo- 
xwlly  restraining  the  education  <tf  the  ordinance  till  the  council  rectified  the 
wrong  by  giving  the  plaintlflS  a  hearing  on  the  objections  interposed.  See, 
also,  2  High,  Inj.  §  1308;  AUtn  v.  Railroad  Co.,  114  U.  S.  S15, 6  Sup.  Ct.  Kep. 

962:  Owriay.  Rimtgt,  67  Ma  206;  Book  v.  SaH,  87  Mo.  246:  iTeto- 
fflcyw  y.  RaUroad  Co,t  52  Mo.  81;  and  Bmuiatt  v.  Ffnyoni,  34  Mo.  218. 
There  Is  no  qnestion  bnt  that  the  legislature  conkt  have  conferred  upon  the 
city  council  the  power  to  Imfwove  the  streets  iA  the  dty  at  the  cost  of  prop- 
erty owners,  withoat  requiring  any  petition.  Farrar  v.  City  qf8t.  Louia, 
80  Mo.  879.  But  it  hat  not  seen  fit  to  dosoln  the  carter  of  the  city  of  Kan- 
sas, but  has  made  the  exercise  of  such  power  to  depend  upon  a  petition  and 
notice,  and  has  i^ven  to  property  owners  whose  property  is  liable  to  be  taxed 
for  the  improvement  the  right  to  be  heud  nponol^ectlms;  and  we  hoM  that, 
if  Uiis  right  is  denied,  the  execution  of  an  cndinance  passed  without  such 
hearing,  when  demanded,  may  be  restrained  till  such  heuing  is  had ;  and  we 
fnrther  hold  that  when  objections  are  made  and  heard,  and  the  council  then 
pass  an  ordinance  ordering  the  work  to  be  done,  and  find  and  declare  in  the 
ordinance  that  the  work  has  been  petitioned  for,  and  the  petition  published 
according  to  law,  then  such  Qndfngand  declaration  are  conclusive  for  all  pur- 
poses, and  no  special  tax-bills  shall  be  invalid  or  affected  by  any  defect  in  or 
objection  to  the  petition,  and  that  such  an  ordinance,  when  so  passed,  Is  not 
subject  to  attack,  except,  perhaps,  on  the  ground  Uiat  its  passage  was  the  re- 
sult of  fraud  and  corruption. 

It  was  snuested  in  argument  that  certain  affidavits  have  been  filed  In  this 
court  since  fhe  cause  was  transferred  to  it  by  appeal,  from  which  it  appeared 
that  the  paving  of  said  Grand  avenue  had  been  fully  completed  since  the  ap- 
v.8s.w.no.6 — 28  '  Pr»r»nl<:> 
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peal  was  taken,  and  that  for  that  reason  the  bill  of  plaintiffs  should  be  di»' 
missed  by  us,  inasmuch  as.  if  reversed  and  remanded,  it  would  be  a  vain  and 
useless  thing  for  the  chancellor  to  restrain  the  doing  of  that  which  bad  already 
been  done.   Our  rule  and  duty  are  to  determine  a  cause  upon  the  record  as  it 

.comes  to  ub  from  the  trial  court;  and,  while  the  matter  thus  brought  to  our 
atten  tion  might  properly  be  considered  by  the  trial  court  if  brought  before  it, 

Jt  cannot  be  considered  by  us.   The  judgment  is  revened,  and  cause  remanded. 

.Sherwood  and  iUr,  JJ.,  ooncurring.  Black  and  Brace.  JJ.,  dissenting. 


Shaw  et  al.  v.  Tract. 
(iShtpreiM  Court  of  KlMourC.  Jone  4, 1888.) 

RnowMHT— Wkbn  Lnts— Fossuflioir  bt  Tenant 

BJeotment  cannot  be  maintained  agnlost  a  landlord  not  In  possesrion,  vrtthont 
Joliung  aa  dafandant  the  tenant  who  la  In  poMeaalon. 

Appeal  fK»D  flticnU  eoort,  Saline  ooanlgr;  Wzlliah.  H.  XiBtoher,  Special 

Judge. 

Wm.  D,  Bu$h,  for  appellant.    WaUaet  A  GhUm  and  Bam  Boyd,  tar  n- 

spondents. 

Black,  J.  This  was  an  action  of  ejectment  for  the  undivided  one-third  of 
the  described  land.  As  this  case  must  be  reversed,  wttliont  remanding,  for 
the  reason  hereafter  stated,  it  will  be  useless  to  considw  the  action  of  the 
court  in  sustaining  a  demurrer  to  tlie second,  third,  and  foiutb  defenses,  llie 
instructions  for  the  plaintiff  are  based  upon  the  theory  that  the  plaintiff  can 
recover,  though  the  defendant  was  not  in  Uw  actual  posaeesion  of  the  land, 
provided  the  same  was  occupied  by  a  tenant  of  the  defendant.  Ttie  action  of 
ejectment  is  a  possessory  action,  and  must  be  brought  against  the  actual  o<y 
cupant.  It  cannot  be  maintained  against  the  landlord  alone,  when  be  denies 
possession.  CaUalian  v.  Davis,  90  Mo.  76,  2  S.  W  Bep.  216;  Insurance  Co. 
V.  CumminffS,  90  Mo.  271,  2  S.  W.  Kep.  397.  All  the  evidence  shows  tfiat 
the  land  was  occupied  and  in  the  possession  of  Mr.  Koberta,  tenant  of  dflfend- 
ant.   Roberts  is  not  a  party  to  this  suit.   The  judgment  is  reversed. 

All  concur. 


Bbiedlbt  *t  oj.  «.  Ltnoh  «e  ol. 
(Supreme  Court  of  JfiMouri.  June  4, 1888.) 

1.  CouNTiM— CoinraT  Boaei>— Poweb  to  Fuiichabb  Laud. 

Act  Ho.  March  14, 1866,  grantiiig  authority  to  the  county  court  In  oertetn 
to  cause  the  erection  of  oourt^iouBes  at  places  other  than  coun^-seats,  and  grant- 
ing therewith  all  the  powers  conferred  for  the  erection  of  court-houses  at  the 
county-seat,  confers  as  a  neoessary  incident  Uie  power  to  purchase  land  for  the 
erection  of  sooh  conrt-hooses,  If  neoessary,  and  to  detetmlne  whether  aoch  neces- 
sity exists. 

9.  Bamb. 

Under  Bev.  St.  Ho.  I  6S28,  providing  that  where  llie  oonnty  ooorfc  to  about  to 

cause  the  constmction  of  a  court-house,  and  land  Is  purchased  for  saoh  purjKtsa,  the 
circuit  court  "shall  examine  its  title,  and  certify  Its  decision  thereon  to  the  county 
court; "  and  seotion  6830,  providing  that,  ''if  the  titlo  be  approved,  the  county  court, 
If  they  approve  the  selection,  shall  make  an  order, "  etc., — a  county  oourt,  having 
considered  a  s^ection  of  land,  and  disapproved  it,  with  the  required  certificate  of 
the  circuit  oourt  before  them,  may  subsequently,  upon  the  same  certificate  of  Utle, 
reconsider  and  approve  snch  selection ;  there  having  been  no  change  of  title  ^noe 
the  oertifloate  of  the  circuit  court  waa  given.  — .  . 
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2.  S^VB— WlBRAZm. 

The  fact  that  there  Is  not  quite  enough  money  la  a  county  treasury  to  pay  the  price 
of  land  legally  purchased  for  a  oonrt-house,  ia  not  ground  for  restraining  such  pay- 
ment, where  the  deeds  tar  the  land  had  heen  aooepted  utd  filed  for  record;  it  ap- 
pearing that,  when  the  warrants  wore  drawn,  the  county  treasurer  had  stated  to 
the  oounty  court  that  there  was  enough  moucg-  to  pay  the  ^ipropriatlon,  and  the 
.county  court  having  the  right  to  anticipate  the  revenue  at  the  county  to  the  extmt 
of  the  revenue  proTided  for  that  year. 

Appeal  from  circuit  court,  Jackaon  county;  J.  H.  Slovek,  Judge. 

Actiou  by  one  Shiedley  and  others  against  several  public  officers  and  private 
-citizens  to  enjoin  defendants  from  completing  the  purchase  of  a  block  of 
ground  selected  as  a  site  for  a  court-house.  FtaintifCs  prevailed,  and  defend- 
.ADts  appeal. 

C.  O.  Tichenor,  S.  P.  Gates,  James  U.  WaddlU,  and  Karma  <&  Krauthoff, 
for  appellants.  Thomas  T.  Crittenden,  R,  H.  Field,  Dobson,  Douglass  A 
Trimble^  Sage,  Ladd  &  Small,  and  James  Gibson,  for  respondents. 

KOBTON.  C.  J.   Stripping  the  record  in  this  case  of  its  verbiage  and  redun- 
•daaey*  it  discloses  the  following  facts^  viz. :  That  the  county  court  of  Jackson 
.county,  at  its  May  term,  1886,  by  an  order  duly  made,  submitted  to  the  qaall- 
fled  voters  of  said  county,  at  an  election  thereafter  to  be  held,  a  propoflition 
to  issue  the  bonds  of  the  county,  to  the  amount  of  (500,000,  for  the  pnrpost 
(tf  building  a  court-house  in  the  city  of  Kansas.   Tliat  sidd  election  was  held, 
and  a  majority  of  the  voters  were  in  favor  of  said  proposition,  and  afterwards 
:Said  county  court,  by  its  order  duly  entered  of  record,  dedared  that  a  majority 
of  the  voters  at  said  eleotifm  voted  in  favor  ot  said  proposition,  and  ordered 
.and  dii-ected  that  said  court-hoiise  be  erected,  and  said  bonds  issued,  and  fur- 
ther ordered  that  George  R.  Kelson  be  appointed  to  superintend  tlie  erectloo 

■  of  said  building.  That  the  said  court  also  made  an  order  as  follows: 
"Whereas,  there  are  no  suitable  grounds  upon  which  to  bnild  the  new  ooort- 
faouse  within  the  limits  of  the  city  of  Kansas  belonging  to  the  county  of  Jaek- 
^n,  it  is  therefore  ordered  by  the  court  that  George  B.  Nelson,  the  superin- 
tendent  heretofore  fq)potnted  by  this  court,  proceed  to  select  a  suitable  piece 
of  ground  upon  whi<^  to  build  said  oour^honsa  anywhere  within  the  corpo- 
rate limits  of  said  city  of  Kansas,  and  that  he  purcbase.  or  receive  by  doa»- 
tion,  a  lot  or  lots  of  ground  for  that  purpose,  subject  to  approval  or  rejection 
by  this  court,  and  timt  said  superintendent  make  a  report  of  his  proc^dings 
under  this  order,  and  also  to  each  division  of  the  circuit  court  of  Jackson  at 
Kansas  City."  8aid  Nelson,  having  duly  qualified,  after  reporting  all  the  sites 

■  offered  or  suggested  to  him  to  the  county  court,  and  taking  its  opinion,  se- 
lected a  block  of  ground  at  Fifth  and  Oak  sti-eets.  in  said  city,  bounded  on  tlie 
north  by  Piftb  street,  on  the  east  by  Ijocust,  on  the  south  by  Missouri  avenue, 
and  on  the  west  by  Oak  sti-eet.  That  he  entered  into  n^otiations  for  the 
purchase  of  said  block  of  ground  with  WilHiun  W.  Kendall.  Samuel  G.  Gates, 
John  Chrisman,  and  Henry  Smith,  who  were  tlie  owners  thereof,  which  cul- 
minated in  a  purchase  of  the  property  at  the  price  of  8200,000.  That  said 
owners  executed  deeds  conveying  tlie  property  to  the  county,  which  were  de- 
posited in  the  National  Bank  of  Kansas  City.  That  Nelson  duly  reported  the 
purchase,  with  the  deeds  and  abstracts  of  title,  to  one  division  of  tlie  circuit 
court  at  Kansas  City;  and  said  cdroult  court  (Gill  being  judge  thereof) 
thereafter  duly  certified  to  the  county  court  that  tlie  title  conveyed  by  the 
owners  of  tiie  property  by  said  deeds  to  the  county  was  a  good,  valid,  and 
perfect  title,  l^at  the  matter  presented  to  Judge  Gill  was  passed  on  by  him 
the  3d  day  of  January,  1887.  That  the  county  court  liad,  15  days  after  the  title 
was  passed  on,  to  decide  whether  th^  would  take  the  property  under  the  contract 
with  the  owners.  It  further  appears  that  on  the  12tli  of  January,  1887,  the 
selection  by  Nelson  of  the  said  property  as  a  site  tor  tiie  court-house  was 

.taken  up,  disapproved,  and  rejected. — there  beii^  but  two  judges  present. 
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Judge  McDOKAi.l>,  who  was  presiding  jastioe,  vottDgfcnrdiaapproTal  and  rejecK 
tion,  and  Jadge  CmuBS  voUng  for  approval,  and  objecting  to  the  matter  being 
taken  up  In  the  absenoeof  Judge  Ltkoh;  and  the oonrt adjourned  to  Uie  28t;h. 
oi  January.  It  further  appears  that,  afto*  said  order  was  made,  the  owners, 
of  the  property  demanded  and  received  back  their  deeds.  It  further  appean 
that  tbereafter.  at  a  speciiil  term  of  said  county  court  regularly  called  and  btid 
on  the  20th  of  January,  1887,  said  court,  (all  the  judges  being  present.)  by  an. 
order  of  that  date,  rescinded  the  said  order  of  the  12th  January,  11^7,  dis- 
approving said  Kelson's  selection  of  said  cuurt-house  site;  that  other  negoti- 
ations were  entered  into  with  the  owners  of  said  property,  resulting  in  ai& 
agreement  whereby  said  owners  were  to  be  paid  8210,000  for  the  property,  of 
which  said  sum  the  county  was  to  pay  $200,000,  and  $10,000  to  be  paid  bj- 

?roperty  owners  interested  in  securing  said  site  for  court-house  purposes., 
'hereafter,  on  the  28th  of  January.  1887.  said  Nelson  reported  to  said  comity 
court  that  he  had  selected  said  site  for  the  court-house,  and  said  court  there- 
upon approved  such  selection,  received  the  deeds  from  the  owners  conveying 
the  property  to  the  county,  and  ordered  warrants  to  the  amount  of  $100,000 
to  be  issued  to  the  vendors  of  said  property  in  part  payment  of  the  piircfaase- 
price;  the  i^reement  being  that  ttie  county  would  pay  one-half  the  purchase- 
mtmey  in  cash,  and  the  other  half  at  such  times  as  it  suited  the  court  to  do 
so,  with  6  per  cent,  interest.  It  is  a  conceded  fact  that  no  other  examina^ 
tion  of  the  title  to  this  property  was  made  by  Judge  Gill  than  that  made  by 
him  OD  the  Sd  of  January,  1887.  and  it  Is  also  a  conceded  fact  that  from  the- 
time  such  examination  and  certificates  were  made  till  the  28tb  January.  1887.. 
when  the  county  court  approved  Nelson's  report,  confirmed  the  purchase,  and 
accepted  the  deeds,  that  nothing  either  appeared  or  was  of  record  affecting 
the  title  to  said  land.  It  further  appeared  that  the  county  had  owned,  from, 
about  the  year  1870  or  1872,  lots  26,  27,  and  30.  in  block  3»in  the  city  of 
Kansas,  situated  on  the  north-east  corner  of  Main  and  Second  streets  with  & 
frontage  of  142  feet  on  Second  sb«et,  and  180  feet  on  Main  street;  that  the- 
three-story  building  on  said  lots  was  used  for  county  offices- and  court- room 
till  May,  1886,  when  it  was  blown  down  by  a  cyclone;  that  it  has  since  beem 
repaired,  and  had  upon  it  a  substantial  two-story  building,  in  which  are  held, 
all  the  courts  of  the  county  except  the  circuit  courts,  and  in  which  all  th» 
county  offices  are  located  at  Kansas  City,  except  the  offices  of  the  clerk  of  the- 
circuit  court  and  stierift  of  the  county.  On  the  same  day  the  county  court  ap^ 
proved  Nelson's  report,  and  accepted  deeds  to  the  property,,  plaintiff,  as  citi- 
zens and  tax-payers  of  Jackson  county,  commenced  this  suit  against  the 
judges  of  the  county  court;  Burr,  the  oountyolerk;  Murray,county  treasurer;. 
Nelson,  superintendent;  and  SmiUi,  Chrisman,  Kendall,  and  Gates,  the  ven- 
dors of  the  property, — for  the  purpose  of  enjoining  them  from  completing  the 
purchase  of  the  block  of  ground  selected  by  Nelson  as  a  site  tor  the  court- 
house. On  a  trial  of  the  cause  the  court  made  a  decree  granting  the  prayec 
of  the  petition,  from  which  defendants  have  appealed..  The  firtt  ground  for 
the  lelief  asked,  is,  in  substance,  that  the  county  judges,  in  the  appointment 
of  Nelson,  were  influenced  by  corrupt  motives,  ai^  that  Nelson  and  the 
county  judges  were  influenced,  in  the  ejection  of  the  ground  in  question,  by 
the  same  motives;  «eoond,  that  the  price  agreed  to  be  paid  was  exorbitant  and 
extortionate;  third,  that  the  block  of  ground  selected  as  a  site  is  inconveni- 
ently located,  and  that  the  public  would  be  greatly  inconvenienced  and  dis- 
commoded if  the  court-house  Is  built  thereon.  As  to  the  grounds  above  stated 
for  relief,  the  trial  judge  found  as  follows:  That  the  said  county  judges,, 
county  officers,  superintendent,  and  ownera  of  the  propnty,  did  at  all  times 
act  in  the  utmost  good  futh,  and  what  said  public  officers  did  concerning  said 
purchase  they  t>elieved  to  be  for  the  public  good ;  that  the  site  selected  is  good 
as  to  air.  light,  freedom  from  noise,  and  reasonably  convenient  of  access,  and 
that  the  price  forced  to  be  paid  was  reasonable..  Tim  evidence  fully  justified 
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tbese  findings.  The  groands  relied  npon  for  relief  other  than  those  above 
stated  are  that  the  county  owned  suitable  grounds  in  the  city  ot  Kansas  upon 
which  the  oourt-house  could  be  built;  that  the  county  court,  in  makiag  the 
purchase,  had  proceeded  in  disregard  and  in  violation  of  sectltms  6S27-4329, 

■Bev.  St. 

These  objections  call  for  a  decision  of  the  vital  question,  did  the  county 
court  have  the  power,  under  existing  laws,  to  buy  the  land  in  the  city  of  Kan- 
sas on  which  to  erect  a  court-bouse  i*  The  power  is  claimed  to  be  conferred 
by  an  act  of  the  general  assembly  approved  March  14.  18B5,  which  is  as  fol- 
lows: "  *An  act  providing  for  the  erection  of  court-bouses  and  jails  in  places 
other  than  county-seats,  in  certain  cases,'  approved  March  16,  1883,  be,  and 
-the  same  is  hereby,  repealed,  and  in  lieu  thereof  the  following  is  enacted: 
'''Section  1 .  In  any  county  in  this  state  in  which  terms  of  the  circuit  court,  or 
•court  of  common  pleas  liaving  circuit  court  jurisdiction,  are  by  law  held  at  a 
;place  other  than  the  county-seat,  the  county  court  of  such  county  may  cause 
the  erection  of  a  good  and  sufficient  court-house  and  jail  at  such  place  other 
•than  the  county-seat  where  such  courts  are  held,  and  for  such  purposes  shall 
have  and  possess  all  the  powers  conferred  on  it  for  the  erection  of  court-houses 
-and  jails  at  the  county-aeat."  Independence  is  the  county-seat  of  Jacltson 
'  county ;  and,  as  terms  of  the  circuit  court  of  said  county  are  by  law  held  at 
•the  city  of  Kansas,  there  can  be  no  question  but  tliat  the  act  above  quoted  cou- 
iEers  the  power  on  the  county  court  of  said  county  to  build'a  court-house  and 
.jail  in  said  city;  and  this  power,  thus  expressly  given,  carries  with  it  every 
.incidental  power  necessary  to  the  execution  of  the  power  expressly  conft- rred. 
The  correctness  of  this  proposition  is  established  by  the  following  authorities: 
In  Potter's  Dwar.  St  1&,  rule  8,  it  is  said:  "In  statutes,  incidents  are  always 
•supplied  by  intendments;  in  other  words,  whenever  a  power  is  given  by  a 
stiitute,  everything  necessary  to  the  making  of  it  effectual  is  given  by  impli- 
cation. "  So,  in  the  case  of  Supervisors  v.  Qorrell,  20  Grat.  484, 505,  where,  by 
~a  statute,  power  was  given  to  the  supervisors  of  Gulpeper  county  to  build  and 
Jceep  in  repair  county  buildings,  but  no  express  power  was  given  them  to  ac- 
'quire  land  for  any  purpose;  in  the  disposition  as  to  the  right  of  the  supervisors 
'to  acquire  land  for  the  purpose  of  erecting  county  huildiugs  thereon,  it  is  siiid : 
"The  implied  power  to  acquire  the  ground  is  as  plainly  given  as  the  express 
-power  to  erect  the  buildmgs.  In  the  construction  of  the  most  naked  powei-s 
to  which  the  strictest  rules  of  construction  are  applied,  there  is  no  better  setr 
-tied  rale  tlian  this:  that  every  power  necessary  to  the  execution  of  an  express 
Ipower  is  plainly  implied."  So,  in  DeWitt  v.  City,  2  Gal.  289,  in  the  disposi- 
tion of  a  like  question^  it  is  said :  "itcannot  be  seriously  doubted  that  if  the 
power  to  purchase  any  property  in  express  words,  that  the  authority  to  erect 
a  court- Iwuse  or  jail  would  necessarily  embrace  the  power  to  purchase  ttie  land 
on  which  to  erect  It;  the  land  whereon  to  build  it  being  no  less  essential  than 
the  stone  and  material  to  build  it  with."  So,  in  the  case  of  Railroad  Co.  v. 
Marion  Co.,  36  Mo.  303,  it  is  said:  "The  county  court  is  the  agent  of  the 
county,  and  may  lawfully  and  of  right  do  whatever  is  necessary  to  carry  out 
and  execute  the  trusts  reposed  in  It"  So,  in  theease  ot  Walker  v.  Linn  Co,, 
72  Mo.  650,  at  658,  it  is  said :  "That  a  county  court  is  invested  with  such  pow- 
•ers  only  as  are  expressly  conferred  upon  it  by  statute,  or  8a<A  as  may  be  fairly 
jimd  necessarily  implied  from  those  expressly  granted,  we  tUnk  cannot  l>e  ques- 
Xioned."   These  citations  are  sufficient  to  establish  the  proposition  stated. 

It  Is  claimed  in  the  brief  of  oonnsel,  as  tt  was  in  the  onl  argument,  that 
4he  above  principle  can  only  be  invoked  in  a  case  where  the  oounty  owns  no 
Jand  suitable  for  the  erection  ot  a  court-house.  Conceding  this  to  be  so,  by 
whom  is  the  question  to  be  determined  as  to  whether  the  land  owned  by  the 
county  in  the  city  of  Kansas  was  suitable  for  the  purpose  of  erecting  such  a 
«ourt-faoiue  as  #500.000.  which  has  bem  voted  for  that  purpose,  would  buikl  ? 
Tbe  solution  9t  this  question  was  necessarily  devolved  upon  the  judges  of  ttw 
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county  coQit,  upon  whom  the  law  conferred  the  power  to  baild  thohonse;  andr 
when  determined  by  the  said  coart,  we  cannot  interfere,  and  aabsUtnte  our 
judgment,  unless  it  appears  that  such  determination  or  dedsioa  was  brought 
about  by  fraud  or  corruption,  or  is  so  manifestly  wrong,  and  so  prejudicial  to- 
the  public,  as  to  create  a  conviction  that  it  was  the  result  of  fraud  and  disre- 
gard of  public  duty.  We  find  nothing  in  the  evidence  to  justify  a  conviction 
that  the  decison  of  the  county  court  as  to  the  fact  that  Ja^uon  county  owned 
no  land  in  the  city  of  Kansas  suitable  for  the  erection  of  such  a  court-house 
thereon  as  was  contemplated  and  authorized  to  be  built,  was  the  result  of  fraud 
or  corruption,  or  Bo  manifestly  wrong  and  against  the  fact,  or  so  prejudicial 
to  the  public,  as  to  create  a  conviction  that  it  was  the  result  of  either  fraud  or 
corruption;  and  agree,  on  this  point,  witb  the  trial  judge,  that  the  court  and 
its  officers,  in  all  that  was  done,  acted  in  the  utmost  good  faith.  Dr.  Mum- 
ford,  one  of  the  plaintiffs,  was  a  witness,  and  testified  on  his  croBS-examina- 
tion  that  be  regarded  the  old  court-house  as  an  unfit  place  for  the  location  of 
the  courts,  and  there  is  abundant  evidence  in  the  record  to  the  same  effect. 

It  is  also  insisted  that  if  the  county  court  possessed  the  power  to  purchase 
the  block  of  ground  in  question,  that  it  exceeded  its  authority  in  m^ing  the 
purchase,  without  having  before  it  such  a  certificate  of  the  circuit  court  as  to- 
the  title  of  the  property  as  the  statu te  required,  and  that  the  county  court  should 
therefore  be  enjoined  from  completing  the  purchase.  It  is  an  undisputed  fact 
that  the  question  of  title  had  been  submitted  to  a  division  of  the  circuit  court 
of  Jaclcson  county  at  Kansas  City  presided  over  by  Judge  Gili.,  and  that  on 
the  Sd  of  January  he  passed  upon  the  question,  and  decided  tbe  title  to  be 
a  good,  valid,  and  complete  title,  and  so  certified.  This  certificate  was  before 
the  county  court  on  tbe  28th  of  January,  1887,  when  it  took  final  action,  and 
concluded  the  purchase,  and  it  Is  an  admiUed  fact  in  this  record  that  nothing 
appeared  or  was  of  record  between  the  ifd  of  ,Tanuary,  1887,  and  the  28th  of 
January,  1887.  affecting  the  title  to  the  land.  When  tbe  circuit  court  is  called 
upon  to  investigate  title  in  cases  like  the  present,  it  is  provided  by  section 
5328,  Rev.  St.,  that  "such  court  shall  examine  its  title. and  certify  its  decision 
thereon  to  the  county  court."  And  by  section  5329  it  is  provided  tbat.  "if 
the  title  to  the  land  so  purchased  or  received  be  approved,  the  county  court, 
if  they  approve  the  selection,  shall  make  an  order  for  the  payment  of  the  pur- 
chase money,  if  any,  out  of  the  county  treasury."  The  county,  having  had  be- 
fore it  the  certiHcate  that  the  title  had  been  examined  by  the  circuit  court, 
and  decided  to  be  a  complete  and  perfect  title,  cannot  be  said  to  have  tran- 
scended their  authority  in  acting  upon  it,  especially  so  inTiawof  the  admitted 
fact  that  there  had  been  no  change  in  the  title  since  the  examination  was 
made  by  said  circuit  court. 

It  is  also  insisted  that  there  was  not  money  enough  In  the  oounty  treasury 
to  paythe  purchase  price  for  the  land.  Mr.  Murray,  the  county  treasurer,  te^ 
tlfied  that  be  had  been  treaaurer  of  Jackson  county  since  the  Ist  of  January, 
1887;  that  on  the  28th  Janaary,  1837,  there  was  money  in  Uie  treasury  of 
said  county,  not  Bet  apart  for  other  purposes.  In  the  neighborhood  8200,000; 
that  the  amount  was  between  one  hundred  and  sixty  and  two  hundred  thou- 
sand dollars;  that,  when  the  warrants  for  the  court-house  were  ordered  to  be 
drawn,  he  was  sent  for  by  the  court,  and  inquiry  was  made  of  him  whether  he 
liad  sufficient  money  to  pay  the  appropriation,  and  that  he  informed  tbe  court 
he  had  plenty  of  It.  Judge  Ltnch  testified  to  the  effect  tliat  the  eonnty 
finances  would  have  permitted  tbe  payment  ci  tbe  whole  of  9200,000,  bat  it 
was  thought  best  to  pay  only  part  at  once,  and  wait  until  additional  revenue 
came  in  before  paying  the  b^nra.  In  view  of  this  evidence,  and  the  fitct  tbat 
the  county  court  might  anticipate  the  revenue  collected  and  to  be  collected, 
and  bind  the  county  to  the  extent,  but  not  In  excess,  of  tbe  revenne  provided 
for  that  year,  the  reason  urged  for  restraining  the  county  oourt  from  paying 
ttie  purchase  price  to  the  owners  of  the  property,  whose  tlUe  had  beoi  con- 
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▼eyed  to  the  couDt^  by  deeds  accepted  and  filed  for  record,  Is  without  merit, 
and  ought  not  to  prevail. 

For  the  reasons  herein  given,  the  jadgment  ot  the cironlt  court  is  reversed^ 
and  jdidntiffls'  bill  dismissed;  In  which  all  tiie  Judges  concur. 

Kektuokt  Lttmber  Co.  o.  Qrebh  gt  aZ. 

(Court  of  Appeals  of  KentuOey.   May  18, 1888.) 

1.  BOVKDABIBB — ^NaTIQABLX  StBBAU — MBA.KDBK  LiKB. 

A  patent  calling  to  nm  with  the  meanders  ot  the  Cnmberiand  riTer  Mssea  title 
to  the  bed  of  the  river  to  the  middle  of  the  stream,  unless  the  terms  oi  the  grant 
dearly  limit  the  grantee's  right  of  property  to  the  margin  of  the  river,  with  the 
nsnfruct  of  the  water  to  the  middle  of  the  stream,  subject  to  the  public  eanement 
of  navigation,  ai^  to  the  nsufraotnaryTightsof  other  proprietors  above  and  below.* 

A.  CORFORATIONS— AOTIOMS  BT— DSKKSB  OF  ULTU.  ViBE»— HOW  PlbADKS. 

The  articles  of  incorporation  of  a  corporation  created  for  lumbering  purposes  ad- 
thorized  it  to  purchase  timber  or  other  lands  necessary  or  oonvenient  for  the  trans- 
action of  Its  business.  In  a  salt  by  the  corporation  to  quiet  Ite  title  to  a  tract  of 
land,  and  to  compel  the  removal  ox  an  obstmotion  therenwu,  the  defense  of  ultra 
vfm  was  attempted  to  be  biteipoeed,  but  the  answerdid  not  allege  that  no  part  ot 
the  tract  was  timbered  land  suitable  for  the  batlnees  of  said  corporation.  BM. 
that  OiB  paragraphs  stating  this  defense  were  defeotlTtt  and  demnzraUe. 

Appeal  from  circuit  court.  Whitley  county. 

Snit  in  equity  to  quiet  title  to  real  estate,  and  to  compel  the  removal  of  ob- 
Btrnctions  therefrom,  brought  by  the  Kentucky  Lumber  Company,  a  corpora- 
tion ,  against  John  Green  et  al.  Judgment  fen- defendants.  Flaintifl  applied. 

WUliam  Lindsay,  for  appellant. 

Bennstt,  J.  The  appellees  having  erected  a  pier  on  the  bed  of  the  Cum- 
berland river,  between  the  middle  of  the  stream  and  the  river  bank,  for  the 
purpose  of  fastening  thereto  a  sheer  to  a  log-boom,  the  appellant,  claiming  to- 
own  and  possess  the  adjacent  shore  and  to  the  middle  of  the  river,  brought 
this  action  in  equity  against  the  appellees  for  the  purpose  of  quieting  its  title  to 
the  bed  of  the  river  to  the  middle  of  the  stream,  and  of  compelling  the  appel- 
lees to  remove  said  j^er,  etc  The  circuit  court  adjudged  that  the  appellant's 
title  did  not  extend  to  the  middle  of  the  river*  and  dismissed  its  petition.  It 
lias  appealed  to  this  court. 

The  patent  nndw  which  the  appellant  clalma,  is  oldo*  than  the  patent  un- 
der which  the  appellees  claim,  and  calls  to  run  with  tlie  meanders  of  Uie  river; 
while  the  appellees*  junior  patent  calls  for  the  bed  of  the  river  from  shore  to 
Bbore.  The  controlling  question  In  this  case  is,  does  the  patent  under  which 
the  appellant  claims,  calling  to  run  with  the  meanders  of  the  river,  cany  the 
appellant's  tiUe  to  the  bed  of  the  river  to  the  middle  of  the  stream?  The 
fi^nt  of  land,  as  bounded  by  the  Cumberland  river,  or  lying. upon  tiie  side  ot 
it,  passes  the  title  to  the  bed  of  the  river  to  ttie  middle  of  the  stream,  unless 
the  t^ms  the  grant  cleiu'Iy  limit  the  grantee's  right  of  property  to  the  mar- 
gin of  the  river;  also  the  usafract  of  the  water  to  the  middle  at  the  streauk 
is  the  property  of  the  grantee,  subject  to  the  public  easement  of  navigation,, 
and  subject,  course,  to  the  usufruct  rights  of  other  proprietors  above  and 
below,  .ffootn  Co.  v.  Smith,  1  S.  W.  Bep.  765,  (opinion  by  Judge  Holt;) 
Ltuse  V.  CarUy,  24  Wend. 451;  JTfn^  T.ifmy,  7  Mass.496;  Jaehaon  v.  JSouv, 
12  Johns.  252.  Section  4  of  the  appellant's  articles  of  incorporation  author- 
izes it  to  purchase  thnber  lands,  or  purchase  any  other  lands  uiat  may  be  nec- 
essary or  oonvenient  tO£  the  purpose  of  transacting  its  business.  The  demur> 
rer  to  the  paragraphs  of  the  appellees*  answer  which  all^^  that  the  appel- 

*  As  to  riparian  rights  acquired  under  oonveyanoes  oalUng  for  streams  as  boundaries, 
saeBarre  V.  Fleminga,  (W.  va.)  1 8.  B.  Bep.  TU,  and  note;  Berrln  v.  G^e,  (Iowaj3» 
IT.  W.  Rqi.  8S7,  and  note. 
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lant's  pnrelUM  of  tlw  bud  tneontroTeny  was  tUtra  idru,  and  theKtore  t<M» 
was  properly  sustained,  for  the  reason  that  it  does  not  appear  that  said  Isod 
was  not  timbered  liud  as  well  as  fanning  land.  It  may  be  trae  that  a  part 
of  the  land  was  cleared  and  need  fw  forodng  purposes,  but  it  does  notfi^w 
that  the  remainder  of  the  land  was  not  covered  with  timber  suitable  for  the 
appellant's  business.  The  appellant  was  entitled  to  a  judgment  quieting  his 
Utle  to  the  bed  (tf  the  xirer  to  the  middle  of  the  stream,  compelling  the  appel- 
lees  to  remove  their  piw  therefrom. 

The  Judgment  of  Uie  circuit  court  Is  reversed,  and  the  case  is  remanded, 
with  duections  for  farther  proceedings  consistent  with  this  opinion. 


Tipton  v,  Tifton. 

\(Cowt  of  Apprnta  of  Kenttuky.  May  U,  1888.) 

DlTOBOC-— DomotLB. 

Under  CItU  Code  Kj.  S  438,  which  provides  tiiat,  lu  an  action  tta  divoroe,  the  plain- 
tiff "muftt  all^B  and  prove,  in  addluon  to  a  legal  cause  ol  divcmw,  a  resideaoe  in 
the  state  for  one  year  next  before  the  oonuuencemeDt  of  the  action, "  a  mere  legal 
residence  or  domicile  in  the  state,  with  an  actual  residenoe  oat  of  toe  state,  ia  not 
HQfflclent  to  enUUe  the  plaintiff  to  maintala  his  Mtion. 

Appeal  from  court  of  common  pleas,  Madison  oonnty. 
Action  for  divorce  ty  Q.  W.'  Tipton  against  Fannie  Q.  Tipton.  The  peti- 
tion was  dismissed  on  the  hearing,  and  the  plalntifl  app«ds. 

Wm,  Lindaap  and  A.  J,  Used,  for  f^pellant.    W,  B,  Smttht  for  appellee. 

Bbnnxtt,  J.  The  appellant,  a  citizen  of  Madison  county,  and  owning  real 
estate  on  which  he  lived  with  bla  4ife  and  children,  in  May,  1880,  abandoned 
his  wife  and  children,  and  left  the  state,  and  remained  out  of  the  state  until 
NovemtKr,  1883,  when  he  returned  to  Madison  county,  and  remained  there 
about  three  months,  not,  however,  visiting  his  former  residence,  which  bad 
remained  in  the  occupani^  of  his  wife  and  children.  He  then  again  left  the 
slate,  and  did  not  return  until  April  or  May,  1885,  when  he  remained  in 
Madison  county  until  the  Ist  of  January,  1886.  but  did  not  visit  his  former 
home,  where  his  wife  and  children  still  resided.  He,  on  the  1st  of  January, 
1886,  again  left  the  state,  and  has  remained  out  of  it  ever  since.  Since  he 
left  the  state  in  1880,  and  during  bis  absence,  ex(»pt  one  year  when  be  was 
in  Maryland,  he  has  lived  on  one  of  the  West  India  islands,  in  the  employ- 
ment of  a  phospbate  company.  He  says  in  his  deposition,  which,  by  consent, 
was  read  in  this  case,  that  he  always  regarded  Madison  county  as  bis  home, 
and  never  voted  at  any  other  place  since  he  left  the  county,  and  did  not  leave 
the  county  with  the  intention  of  "remaining  away  any  great  length  of  time; 
not  any  longer  than  I  could  get  things  in  a  shape  to  return."  The  evidence 
also  shows  that  be  paid  poll  taxes,  through  his  brother,  in  Madison  county, 
anil  during  his  second  visit  he  voted  at  the  August  election,  1885;  that  when 
be  left  in  1886  he  told  his  brother  that  he  was  going  away  for  a  year  or  two, 
but  would  return.  On  the  4th  of  October,  1886,  he  commenced  this  action 
against  the  appellee,  his  wife,  for  a  divorce,  upon  the  ground  of  a  continuous 
separation  for  the  period  of  five  years.  The  chancellor  dismissed  his  petition 
for  tlte  reason  that  he  was  not  a  resident  of  this  state  for  one  year  next  befrae 
the  bringing  of  his  action.   He  has  appealed  to  this  court. 

Section  423  of  the  Civil  Code  provides:  "The  plaintiff,  to  obtain  a  divorcey 
must  allege  and  prove,  in  addition  to  a  legal  cause  of  divorce:  (1)  A  resi- 
dence in  this  state  for  one  year  next  before  the  commencement  of  the  action. " 
There  is  a  broad  distinction  t)etween  a  legal  and  actual  residence.  A  legal 
residence  (domicile)  cannot,  in  the  nature  of  things,  co-exist  in  the  same  per- 
son In  two  states  or  countries.  He  must  have  a  le^  residence  somewhere. 
He  cannot  be  a  cosmopolitan.  The  sucoeesion  to  movable  property,  wheUier 
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testamentary  or  in  case  of  inteatax^,  except  as  regulated  by  statute;  the  juris- 
diction of  the  probate  of  wills;  the  rifrht  to  rote;  the  liability  to  poll  tax;  and 
to  military  duty  and  other  things, — all  depend  upon  the  party's  legal  residence, 
^domicile.)  for  these  purposes  he  must  have  a  legu  residence.  The  law 
will*  from  facts  and  cu-camsbuiceS)  fix  a  l^al  residence  for  him  unless  be 
voluntarily  fixes  It  himself.  His  legal  residence  consists  of  fact  and  inten- 
tion. Both  must  concur,  and  when  his  togal  lesldenoe  is  oiwe  fixed.  It  re- 
quires both  fact  and  intention  to  change  it.  As  contradistinguished  from  bis 
legal  residence,  be  may  have  an  actuu  residence  in  another  state  or  country. 
He  may  abide  in  the  latter  without  surrendering  his  legal  residence  in  the  for- 
mer, provided  be  so  intends.  His  legal  residence,  for  the  purposes  above  In- 
•dicateid,  may  be  merely  ideal,  but  bis  actual  residence  must  be  substantial. 
He  may  not  actn^y  abide  at  his  Iwal  resideuce  at  all;  but  his  actual  reair 
dence  must  be  his  abiding  place.  Hu  legal  residence  subjects  him  to  the  du- 
ties, and  confers  upon  him  the  rights  and  privileges,  above  mentioned.  But 
neverthdess  he  may  in  fact  be  a  non-resident;  for  it  is  well  settled  that  al- 
though he  may  have  a  1^1  residence  in  this  state,  yet  if  his  actual  residence 
is  in  another  state,  the  latter  fact  is  sufficient  to  authorize  an  attachment 
against  his  property  upon  the  ground  of  non-residency.  His  domicile  or  I^gal 
residence  may  be  in  this  state,  but  in  fiict  be  may  be  a  ntm-resident  It  is 
upon  this  distinction  that  a  pi-oceeding  is  allowed  i^fainst  blm  as  a  non-resi- 
dent. Had  the  appellee  motioned  him  in  this  case  to  execute  a  non-resident's 
bond  for  cost,  doubtless  it  would  suit  be  denied  that  the  motion  should  have 
prevailed.  The  mere  fiact  of  his  legal  reudi^noe — his  actual  residence  beinx 
cat  of  the  state — would  not  hav«  been  a  sufficient  response  to  the  motion. 
Doubtless  the  appellee  conid  have  proceeded  against  him  as  a  non-resident  f<v 
a  divorce.  According  to  these  views,  wetiiink  that  the  residence  required  by 
Uie  section  of  the  Code  supra  means  that  of  an  actual  reeic^ce;  and  that  a 
mere  legal  residence  in  this  state,  with  an.actual  residence  out  of  thestate,  is  not 
Bofflcient  to  entitle  the  ^pellant  to  nuuntain  his  action.  The  j  lulgment  of  the 
■cirenit  coort  Is  affirmed. 


Fefpeb  o.  Donhhllt. 
(Cdurt  of  Ajppeala  of  Kentucky.  Hay  IB,  1888.) 

X  JtmeiCBJIT— Reb  ADJUDIOATA— JnDQllBMT  NOT  OH  THB  MSBITB. 

After  a  general  demurrer  to  a  petition  bad  been  overruled,  the  defendant  answered, 
setting  up  matter  that  oonstitated  &o  valid  defense.  The  case  was  tried  by  the 
ooart,  ana  the  petttlon  was  dismissed;  no  reason  for  the  dedrion  heing  given.  On 
appeal,  this  decision  was  afllnaed  on  the  ground  that  the  petition  dw  not  state  a 
cause  of  action.  Held,  that  this  judgment  was  no  bar  to  another  salt  on  the  same 
cause  of  action ;  the  case  not  having  been  determined  upon  its  merits. 

EZECCTOBB  Ain>  AmnKISTRATOBS— B03tl>— LlABIUTT  Of  SUBKTIEfl. 

Under  Oen.  St  Ky.ctO,  art  8, 1 18,  providing  that  <*  If  a  personal  representative 
Shall  give  a  new  bond  when  roled  to  do  ao,  oo  motion  of  a  surety,  his  former  snrvtv 
shall  not  be  bound  for  any  act  of  his  done  after  the  execution  of  such  second  bona, 
the  giving  of  such  a  new  Dond  does  not  release  the  former  surety  from  liability  for 
acts  done  by  his  principal  before  the  execution  of  the  second  bond,  although  such 
bond  oontaui  a  covenant  of  indemnity  to  him  for  kus  on  aoootmt  of  bla  suretyship. 

Appeal  from  circuit  court,  Kenton  county. 

W.  K.  Benton,  for  f^»pellant  HaUam  A  Myen  and  McKm  A  FimnOlf  for 
■appellee. 

Holt.  J.  The  appellee,  Charles  Donnelly,  in  1876.  became  the  surety  of 
the  administrator  of  John  Pepper.  In  1880  the  appellant,  William  Pepper,  as 
the  distributee,  brought  an  action  upun  the  bond.  A  general  demurrer  to  the 
petition  having  been  overruled,  the  appellee  relied  upon  the  execution  of  a 
new  bond  in  June,  1879,  with  other  surety,  as  releasing  him  from  all  liability. 
The  answer  presoited  nothing  else  as  a  defense,  and  its  averments  in  no  way 
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irided  the  pettUon.  A  demurrer  to  It  vas  also  OTermled,  and  a  reply  then  filed 
denying  tiiat  the  execution  oi  the  new  bond,  which  contained  a  covenant  of  in^ 
demnlty  to  Donnelly  aa  to  fais  Buretjrshlp,  operated  to  release  him,  or  that  this 
was  Its  legal  effect.  An  amended  reply  areiTlDg  that  the  administrator  had 
received  the  assets  before  the  necotion  of  the  new  bond  was  tendered  and  re- 
jected .  By  agreement,  the  law  and  facts  were  snbmltted  to  the  court ;  and  it, 
after  hearing  the  testimony,  dlsn^ed  the  action  as  to  Donndfy.  The  judg- 
ment does  not  show  the  gronnd  upon  which  It  was  based.  A  motion  for  a 
new  trial  was  overruled;  a  bill  of  exceptions  filed,  showing  tliat  all  ttie  assets 
came  to  the  hands  <tf  the  administrator  prior  to  theexecution  of  the  new  bond;. 
an  appeal  v>s  then  taken,  and  tlie  judgment  afiBrmed  by  the  superior  court. 
Its  oi>inlon,  fiiirly  interpreted,  put  the  affirmance  upon  the  ground  that  the 
petition  was  defective.  It  substantially,  if  not  in  so  many  words,  aays  so. 
After  this  the  appellant  proceeded  against  Donndly  again  in  this  action.  The 
answer  relies  upon  the  former  suit  and  judgment  therein  as  a  bar.  It  con- 
tains no  averment  that  Issue  was  joined  in  the  former  suit,  or  that  it  was 
beard  upon  the  merits.  There  was  no  demurrer  to  it.  however,  and  it  was 
aided  the  reply,  which  substantially  avers  that  the  first  action  was  dis- 
missed upon  tlie  ground  that  the  petition  did  not  state  a  cause  of  action,  and 
could  not,  therefore,  have  been  tried  upon  the  merits.  A  properly  certified 
copy  of  the  record  of  the  oiiginal  suit  was  referred  to  in  the  re[dy,  and  by 
■greemmt  made  a  part  of  the  record.  A  demurrer  having  been  snstained  to- 
tbe  reply,  the  plea  in  bar  was  held  good,  and  the  action  dismissed  as  to  Don- 
nelly. 

The  question  presented  upon  this  appeal  is,  what  efTect  is  to  be  given  to  the- 
jndgment  in  the  former  action?  In  rendering  it,  the  court  did  not  state  its 
concluiiona  of  law  and  fact,  nnd  there  is  no  averment  that  the  record  of  tliat 
suit  does  not  show  all  that  occurred.  We  must  therefore  look  to  it  alone  to 
determine  whether  it  was  considered  upon  the  merits,  or  disposed  of  upon 
technical  grounds.  An  estoppel  by  a  former  judgment  is  based  upon  public 
policy.  It  demands  that,  when  a  fact  has  been  j udicially  and  finally  detet^ 
mined  between  the  same  parties,  it  should  be  at  rest.  Interest  reipublicee  ut 
»it  finis  litium.  It  is,  however,  equally  well  settled  that  a  former  judgment,, 
to  be  a  bar,  must  have  been  a  decision  npon  the  merits.  Thus  a  judgment- 
for  want  of  jurisdlotion,  or  by  reason  of  a  technical  defect  in  the  pleadings, 
or  as  to  parties,  or  upon  any  ground  not  going  to  the  merits,  will  not  prevent 
a  second  action.  It  does  not  determine  the  rights  of  the  parties.  This  is 
true  of  a  judgment  of  nonsuit,  ffughts  v.  U.  8.,^  Wall.  282;  Smith  v.  ifo- 
Neal,  109  IT.  &.  426,  3  Sup.  Gt.  Hep.  319;  Kend4Zl  v.  Talbot,  1  A.  K.  Marsh. 
821;  Tnturance  Co.  v.  Brtmghton,  109  U.  S.  125,  3  Sup.  Ct.  Bep.  99.  Wero 
it  otherwise,  one  woold  be  deprived  of  his  "day  In  court,"  and  justice  be  de- 
feated,*- and.  while  rules  are  necessary  to  the  administration  of  law,  th^ 
should  not  be  so  technical  or  Procrustean  as  to  deform  It,  and  hamper  justice 
by  a  sort  of  judicial  jugglery.  Where  a  party  relies  upon  a  former  judgment- 
Hs  a  bar,  the  burden  is  upon  him  to  show  that  the  merits  of  the  case  were  con- 
sidered. This  must  appear  from  tlie  record,  or  by  evidence  aliwide,  where  it 
13  admissible.  VaugJian  v.  O'Bi-ien,  39  How.  Pr.  515.  In  a  case  like  this- 
one,  where  the  record  shows  tliat  a  demurrer  to  the  petition  was  overruled, 
and  theoase  then  heard  by  the  court  upon  the  law  nnd  the  facts,  this  might  be 
presumed  in  the  absence  of  any  rebutting  circumstance.  In  such  a  case, 
these  facts  would  purport  a  trial  upon  the  merits.  They  would  not  be  con- 
clusive, however.  A  ruling  upon  a  demurrer  does  not  prevent  the  court  from 
again  considering  the  legal  question  presented  by  it.  Post  v.  Pearson,  103 
IT.  S.  418,  2  Sup.  Ct.  Rep.  799.  It  may  bear  the  entire  case,  and  then  dispose 
of  it  upon  some  technical  question,  as,  for  instance,  a  defect  in  the  pleadings. 
In  this  instance  it  is  manifest  that  the  defense  presented  In  the  former  suit 
was  not  a  valid  one.  The  execution  of  the  new  bond,  with  a  covenant  of  in- 
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demnltj,  did  not,  under  the  then  and  now  existing  law,  release  Donn^I^  from 
liability  for  any  act  theretofore  done  by  his  principal.  Formerly  the  county 
court  had  the  power,  by  its  order,  to  accept  one  bond  in  lieu  of  another,  and 
thus  release  the  sureties  upon  the  first  bond  of  an  administrator  in  toto.  Thi» 
left  the  question  to  the  order  and  action  of  the  court.  It  was  too  varying  and 
uncertain.  The  law  was  therefore  changed,  and  provides:  "If  a  personal 
representative  shall  give  a  new  bond  when  ruled  to  do  so  by  the  oonrt,  on  mo- 
tion of  a  surety,  his  former  surety  shall  not  be  bound  for  any  act  of  his  done 
after  the  execution."  Qen.  St.  c.  39,  art.  2,  §  13.  In  another  chapter  the 
statute  also  provides  for  the  release  of  the  surety  from  future,  and  Indemnity 
as  to  past,  liabilify.  It  says;  "If  a  new  bond  be  given,  it  shall  operate  adis- 
charge  of  all  the  sureties  making  the  motion  from  all  liability  for  the  acts  of 
the  principal  thereafter  done;  and.  if  the  object  be  so  specified,  the  bond  shall 
contain  a  stipulation  or  covenant  to  indemnify  the  said  sureties  against  any 
loss,  cost,  or  damage  legally  incurred  by  reason  of  such  suretyship."  Id.  c. 
104.  gg  1,  3,  6.  The  surety,  under  these  statutoiy  provisions,  cannot  be  re- 
leased from  responsibility  for  the  acts  of  the  principal  done  prior  to  the  exe- 
cution of  a  new  bond.  If  it  contain  a  clause  of  Indemnity,  he  may  look  to  it 
to  reimburse  himself.  In  this  instance  the  appellant's  petition  averred  the 
execution  of  the  lx>nd  by  the  appellee  as  surety.  It  set  forth  when  the  asseta 
were  received  by  the  administrator,  to-wit,  prior  to  the  change  of  surety,  and 
the  only  fact  presented  by  way  of  defense  was  its  execution.  It  was  claimed 
that  it  operated  to  release  the  appellee  from  all  claim  by  the  heir  or  distributee 
for  ttie  acts  of  the  administrator  tlieretofore  done.  Under  this  state  of  case, 
to  presume  that  tlie  judgment  of  dismissal  was  rendered  upon  the  merits  is- 
to  convict  the  lower  court  of  error.  We  are  unwilling,  therefore,  to  so  sup- 
pose if  the  record  authorizes  any  other  conclusion.  It  is  clear  that  the  judg* 
mentdid  not  necessarily  involve  a  determination  of  the  merits  of  the  case. 
The  superior  court  upon  appeal,  atllrmed  it,  because  the  petition,  as  it  held, 
failed  to  state  a  cause  of  action.  It  would  be  improper  now  to  inqnire- 
whether  It  was  right  or  wrong  in  thu  opinion.  It  was  final,  and  must  be  re- 
garded as  correct.  It  did  not  affirm  the  judgment  upon  Uie  merits  of  the 
case,  but  upon  a  ground  ttiat  did  not  constitute  a  bat  to  another  action.  If 
tbe  judgment  of  the  lower  court  was  rendered  upon  technical  grounds,  then* 
according  to  the  opinion  of  the  superior  court.  It  was  correct.  We  are  In- 
dined  to  tiie  opinion  that  it  must  control.  Suppose  the  condnsion  of  tb& 
lower  court  be  correct,  but  based  upon  improper  grounds,  that  will  bar  an- 
other action.  Upon  appeal  the  judgment  is  afflrmed,  but  upon  other  groundSr 
that  do  not  constitute  a  bar.  Which  is  to  prevail?  An  affirmance  by  the  ap- 
pellate court  is,  of  course,  not  necessaiily  an  affirmance  of  the  sounds  upon 
which  the  lower  court  bases  its  judgment.  If  tliey  are  incorrect,  and  yet 
must  prevail,  although  the  appellate  tribunal,  in  affirming  the  judgment,  has 
assigned  the  true  grounds,  then  it  follows  that  the  Inferior  court  Is  the  su- 
perior one.  The  judgment  is  valid  by  reason  of  the  affirmance.  It  should 
therefore  be  governed  in  its  eftect  the  extent  of  the  affirmance,  or  the 
opinion  delivered  upon  the  appeal.  It  certainly  is  the  law  of  the  case,  and 
should  control  in  construing  the  judgment  below.  In  another  action  the 
ground  of  the  affirmance  must  be  taicen  as  the  ground  upon  which  the  judg- 
ment was  rendered,  and  resort  must  be  had  to  the  opinion  of  the  appellate 
court  aa  to  its  extent  and  limitation.  We  think  this  the  true  role,  and  in 
harmony  with  the  reason  and  theory  of  our  court  system.  In  any  event,  how- 
ever, where  tbe  judgment  of  the  lower  court  is  silent  as  to  the  grotmd  upon 
which  it  is  based,  it  should  be  presnmed  that  it  was  founded  upon  the  reason 
given  for  its  affirmance  upon  appMl ;  and  especinlty  so,  when  a  diflerwt  con- 
clusion will  convict  the  lower  court  of  error.  According  to  the  presumption 
which,  under  such  circumstances,  should  exist  as  to  the  judgment  below;  ac- 
cording to  the  a]}inion,  also,  of  the  appellate  tribunal,— tlw  ai)pel)aRt  ha» 

Digiiized  by  GoOglC 


444 


eOUTHWEBTEBN  BEPOBISB. 


ueTer  had  a  trial  upon  the  merits  of  bia  case.  If  he  attempts  to  look  to  the 
surety  in  the  second  bond,  he  will  doubtless  respond  that  "the  act  of  which 
.Tou  complain  occurred  during  the  existence  of  the  first  one;  and  although  the 
bond,  to  which  I  am  a  party,  contains  a  clause  of  indemnity  to  the  surety  la 
■the  form  er  one»  yet  he  has  not  been  damnified,  and  I  am  not,  Uierefore,  liable. " 
If  this  be  true,  it  results  that,  unless  the  appellant  can  luTe  a  trial  npon  the 
■merits  of  bis  case  as  to  the  appellee,  he  is  remediless. 

The  demurrer  to  the  reply  related  back  to  the  answer,  and  raised  the  qaes- 
tion  of  its  auflSciency.  Considered  in  connection  with  the  exhibit  of  the  former 
suit,  it  did  not  present  a  dedtense,  and  the  demuri-er  to  the  ret^y  should  have 
been  sustained  to  the  answer.  Judgment  reversed,  and  cause  remanded  for 
further  piooeedini{8  consistent  with  this  opinion. 


Babnabd  v.  Commonwealth. 
{Court  of  Appeal*  of  KeiOw^.  May  16, 1888.) 

1.  HomciDS— SBI.r-DBrENBB--IlISTRU0TION5. 

On  a  trial  for  murder,  where  defendant,  knowlnff  that  deoeased  was  on  Us  prem- 
ise*, baring  a  von  ana  pistol,  with  the  declared  nnrpose  of  giving  defendant 
trouble,  seized  tne  gun  from  deceased,  and  ordered  nlm  off,  but  made  no  effort  to 
use  it  until  deceased  advanced  with  drawn  pistol,  when  he  shot  him,  it  is  error  to 
instruct  the  joir  Uwt  defendant  was  guUty  of  murder  or  manslaughter  If  he  pro- 
voked the  tronUa,  without  InstmoUng  them  that.  In  suoh  case,  if  deceased  renewed 
tiie  assaolt  after  defOadaat  had  absaooned  It,  dafendaat  had  a  light  to  defeod  him- 
self.! 

9.  Criminal  Law— Inbteuctions — Wkioht  of  Evtdbncs. 

Where  a  relative  testifies  for  the  accused,  it  Is  error  to  Instruct  the  Jury  to  give 
to  the  testimony  of  eaoh  witness  the  weight  they  deem  it  entitled  to,  in  that  ft  in 
effect  leaves  them,  to  oonolude  as  a  matter  of  law  that  the  statements  of  one  iut^ 
ested  are  entitled  to  less  weight  than  statements  made  hy  those  dUntaraeted  in 
'Uieresnltb 

Appeal  ftom  oircnit  eoort.  Laurel  ooonty. 

AMn  DuioaUt  for  at^Mdlant.  P,  W.  Hardin,  tor  appsnee. 

Frtor,  C.  J.  The  appellant,  Samuel  Barnard,  was  indicted,  in  the  Laurel 
circuit  court,  for  the  murder  of  Frank  Harris,  the  trial  resulting  in  a  convio' 
tlon  for  manslaughter,  and  the  punishment  fixed  at  10  years  in  the  state 
prison.  The  testimony  conduces  to  show  that  the  deceased  had  been  prose- 
cuted by  the  commonwealth  for  the  commission  of  a  public  offense,  and  the 
appellant  had  testified  as  a  witness  against  him.  The  deceased  then  became 
hostile  to  the  accused,  and  made  threats  of  a  serious  nature  against  bim,  and 
on  the  day  of  the  killing  was  on  his  way  to  the  distillery  of  the  appellant, 
with  a  musket  in  bis  hand  and  a  pistol  in  bis  pocket,  making  inquiry  as  to 
whether  the  appellant  was  at  home,  and  remarking  that  it  would  be  well 
enough  for  him  not  to  be  there,  or  words  to  that  ettect,  and  then  continued 
on  his  way  to  appellant's  premises.  The  latter  was  informed  of  what  had 
been  said  by  the  deceased,  and  advised  not  to  go  to  bia  stiU-house.  but  per- 
sisted in  going,  spying  that  he  bad  a  right  to  go  to  bis  own  premises.  When 

1  On  trial  of  an  indictment  for  murder,  the  defendant  cannot  invote  the  plea  of  self- 
defense  if  he  provoked  or  brought  on  the  difficulty,  or  is  not  reasonably  free  from  fault. 
Baker  t.  SUte,_(Ala.)  1  South.  Bep.  127:  State  v.  Perlgo,  ^owa,)  28  N.  W.  Rep.  453; 
Allen  T.  State,  (Tex.)  6  S.  W.  Bep.  187.  The  acts  provokmg  the  combat  must  heclearly 
calculated  to  have  such  effect.  White  v.  State,  (Tex.)  8  S.  W.  Bep.  710.  If  defendant, 
in  good  faith,  endeavors  to  decline  any  further  struggle,  he  may,  although  he  was  tbe 
assailant,  Justify  the  killing.  People  v.  Bush,  (Cal.)S  Pac.  Bep.  690;  People  v.  Bobert- 
MOHL,  (CaL)  S  Pao.  Bep.  600;  State  v.  Partlow,  (Ho.)  4  S.  W.  Bep.  14. 

See,  also,  on  the  general  subject  as  to  when  a  homicide  is  justlflable.  People  v.  Bob* 
•ertsoa,  (CaL)  8  Fac.  Bep.  000,  and  note;  State  v.  Donnelly,  Oowa,)  97  IT.  w.  Bep.  309, 
and  note:  Darbey  v.  State,  (Oa.)  8  a  E.  Bep.  063;  Lynch  v.  State,  (Tex.)  6  S.  W.  Bep. 
190;  Stanley  t.  Com.,  (Ey.)  Id.  IfiS;  Dnnoan  t.  State,  (AriL)  Id.  IM;  FelUn  t.  State, 
.(Ala.)  8  South.  Rep.  --.X      7  I 
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he  reached  the  place,  several  persons  being  preseafc,  be  passed  the  deceased 
who  was  sUtni]ing  with  his  musk^  by  his  side,  and.  as  he  passed,  snatched 
the  musket  from  him,  and  t^ld  him  to  leave,  and  not  to  be  standing  around 
with  a  loaded  gun  to  kill  him.  The  deceased  then  turned  from  the  accused, 
going  behind  some  tubs,  with  bis  hand  in  bis  pocket,  and,  passing  around 
them,  approached  the  accused  with  his  pistol  drawn,  when  the  accused  shot 
him  with  the  gun.  This  is  the  testimony,  in  substance,  of  all  the  witnesses 
present  but  one,  who  teetifles  for  Ihe  commonwealth  that  the  accused  pointed 
the  gun  at  the  deceased  as  he  left,  and  kept  it  leveled  towards  him  until  he 
fired.  This  witness  also  teetifles  that  the  accused  had  a  pistol  buckled  around 
him  at  the  time.  The  fact  of  the  accused  having  a  pistol  around  him  at  the 
time  is  denied  by  him,  and  in  this  he  is  corroborated  by  other  witnesses.  lb 
is  further  shown  by  the  commonwealth  that  the  decerned  went  to  the  still- 
house  for  the  purpose  of  fading  his  pistol  with  some  one  of  the  hands  for 
brandy. 

At  the  close  of  the  testimony  the  court  gave  instructions  in  regard  to  mur- 
der and  manslaughter  that  were  proper;  but  erred,  to  the  prejudice  of  the  ac- 
cused, by  qualifying  an  instruction  In  regard  to  self-defense,  and  in  refusing 
an  tnstraction  asked  by  the  accused.  The  instruction  complained  of  embraced 
the  law  of  self-defense,  but  was  qualified  by  the  court  to  the  effect  that  if  the 
accused  provoked  the  difficulty,  and  placed  the  deceased  in  danger  of  bodily 
harm,  he  was  necessarily  guilty  of  either  murder  or  manstaugtiter.  If  the 
threats  and  purposes  of  the  deceased  in  going  on  the  premises  uf  the  accused 
had  been  communicated  to  him.  and  he  hi^  reasonable  grounds  to  believe 
they  would  be  carried  into  execution,  he  had  the  right  to  take  from  the  de- 
ceased the  gun  in  order  to  avoid  the  danger.  If  done  in  good  faith,  to  save  his 
own  life,  he  was  justifiable;  but  if  taken  from  the  deceased  without  any  other 
reason  than  to  provoke  the  difficulty,  that  he  might  take  the  life  of  the  de- 
ceased, he  would  be  guilty  of  murder.  The  uncontradicted  testimony  shows, 
however,  that  when  he  seized  the  gun  be  made  no  effort  to  shoot  thedeceased, 
although  the  latter  was  going  from  him,  nor  did  he  fire  until  the  deceased  had 
turned,  and  was  i^proacbing  him  with  pistol  in  hand.  Under  the  evidence 
the  qualiflcation  to  the  instruction  as  to  self-defense  ought  not  to  have  been 
given  without  an  instruction  for  the  defense  embodying  the  idea  that  if  the 
accused  intended  to  provoke  an  assault,  and  was  not  acting  in  good  faith,  that 
is,  to  protect  his  own  person,  when  he  snatched  the  gun,  still,  if  the  assault 
had  been  abandoned  by  him,  and  Harris  then  advanced,  with  pistol  in  baud, 
on  the  accused,  for  the  purpose  of  taking  his  life,  or  inflicting  on  him  great 
bodily  harm,  then  the  accused  bad  the  right  to  defend  himself  from  the  im- 
pending danger. 

The  court  also  erred^  on  the  facts  at  this  case,  in  telling  the  jury  that  th^y 
sbould  give  to  the  testimony  of  each  witness  such  weight  as  they  might  deem 
St  entlued  to,  and  that  they  were  the  sole  judges  at  the  weight  of  the  evidence. 
As  an  abstract  proposition  of  law,  this  is  unobjecttonable,  and  ordinarily  will 
not  influence  the  finding.  Btill  we  percetve  no  reasoa  for  giving  such  an  In- 
struction in  any  ease.  The  brother  of  the  accused  wss  an  important  witness 
for  the  defense.  The  court  permit  su^  evidence  to  go  to  the  jury  on  either 
Bide  as  Is  oompetent,  and,  after  hearing  that  evidence,  the  jury,  in  oonsider« 
log  it.  will  attach  to  it  that  Importance  they  may  think  it  deserves.  The  man- 
ner of  the  witness,  his  c<mduct  In  the  witness-box,  his  rehUion  to  the  parMea 
in  interest,  and  the  plausibility  of  his  statements,  are  facts  and  circumstances 
necessarily  considered  in  weighing  the  testimony  of  each  and  every  witness. 
The  trial  judge,  however,  may  peroeive  something  in  the  manner  of  the  wit- 
ness whm  testi^ng,  or  a  peeallarity  in  his  statement  of  fiiots,  impressing 
him  with  the  beUef  that  the  witness  is  testifying  falsely,  while  the  jury,  or 
some  member  of  it,  may  ^tribute  the  conduct  of  the  witness  to  no  improper 
motlTSi  and  in  cases  where  the  witness*  from  motives  of  friendship  ot  from 
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family  tics,  makes  statements  favorable  to  those  in  whom  he  is  interested, 
the  suggestion  by  the  coart  in  an  instmction  that  they  should  give  to  the  tes- 
timony of  each  witness  such  weight  aa  they  may  deem  it  entitled  to,  is  in  ef- 
iect  saying  to  the  jury  that  the  statement  of  such  a  witness  is  entitled  to  less 
weight  than  statements  made  by  those  entirely  disinterested  in  the  result. 
While  this  may  be  true  in  most  cases,  it  is  also  true  that  juries  will  generally, 
if  not  always,  scrutinize  closely  the  testimony  of  those  who  are  directly  in- 
terested Jn  the  result  of  the  litigation;  but,' when  their  attention  is  particu- 
larly called  to  this  mode  of  weighing  testimony  by  the  trial  court,  it  leaves  the 
Jury  to  conclude  that,  as  a  matter  of  law,  they  must  give  more  weight,  in 
the  particular  case,  to  the  testioiony-of  a  stranger  tothecontroTeraythanone 
interested  in  the  result,  or,  if  not,  that  the  judge,  from  the  instruction,  must 
believe  that  some  witness  has  been  making  false  statements.  It  is  better, 
therefore,  to  leave  the  jury  free  to  consider  the  testimony  without  any  sugges- 
tion from  the  court  as  to  the  manner  of  weighing  it. 

The  judgment  is  revaned,  and  zemanded  for  |»oceedings  c(Mristent  with 
ihis  opinion. 


BOABD  OF  TBUBTEBS  D.  BoRDKBS. 
(Court  cif  Appeala  tjf  Kentuchu.  Hay  17, 1888.) 

JCtlNIOIPAL  CoRPOKATIOXft— OrnCBHS — QOiXITIOATION  OF  TOWN  MaRSHU. 

Under  act  Kj.  March  U,  18fil,  S8  5,  6, 10, 15,  proriding  that  the  trustees  of  the 
town  of  Csmpbellsville  ehail  appoint  a  ireasnrer,  cleric  and  Buch  other  officers  as 
they  may  deem  neoessary,  snd  take  from  them  good  and  suflkdent  honda,  and  pro- 
viding also  for  the  election  of  a  town  marshal,  who,  In  addition  to  perfoiminR  the 
duties  of  a  constable,  shall  collect  all  taxes  of  said  town,  for  which  he  shall  nave 
the  Bame  fees  as  are  allowed  sherifFe  for  collecting  county  taxes,  and  that  the  clerk 
Of  the  hoard  of  trastees  shall  make  out  and  deliver  to  the  collector  a  falrcopy  of  the 
assessment  book,  ebc^  and  tbat  Uie  board  may  allow  the  oidleetor  suok  oompnua- 
tlon  as  thej  m^  deem  proper:  and  act  Ky.  Feb.  33, 1660,  providing  "tkat  said  lawn 
marshal  soall  give  bond  in  Taylor  county  court  In  the  same  manner  as  constables 
are  required  to  do;"  and  act  Ky.  Feb.  18, 1867,  providing  that  the  trastees  of  the 
town  may  ftU  any  vacancy  tiiat  may  ooonr  in  the  offloe  of  town  marshal,  and  reqnlre 
the  person  appointed  toexecute  sumoient  bond,  etc.,~a  manhallof  CampbellsTille, 
who  has  simply  given  bond  In  the  county  court  to  the  commonwealth,  as  required 
of  constables,  is  not  entitled  to  a  copy  of  uie  assessment  book,  and  a  warrant  of  the 
truBteee  authorizing  him  to  collect  the  town  taxes,  until  he  has  executed  a  farther 
bond,  distinct  fromnls  offldal  bond,  approved  by  such  trustees,  oondHtonBd  lor  the 
faithful  discharge  of  hia  duties  as  suoh  ooUeotor. 

Appeal  from  drcnit  conrt,  Taylor  county. 

Action  by  Robert  Borders  for  a  mandamua  ordering  tbe  board  of  busteee 
of  the  town  of  CampbdlsTllIe  to  make  oat  and  deliver  to  plaintiff,  as  town 
marshal,  a  fail  copy  of  the  assessor's  book  of  the  town  for  the  years  1886  and 
1887.   judgment  for  plaintiff.   Defendants  appealed. 

Colling  &  Montagvxt  tor  appellants.  Thomas  H,  Binett  B.  B,  St^ifuoUt 
J,  A.  Woodford^  and  Chat,  FcUtenon^  for  appellee. 

Lbwi8,  J.  Appellee  instituted  this  action  September  17, 1887,  for  a  man- 
damua ordering  appellants  to  make  out  and  deliver  to  him  a  fidr  copy  of  the 
assessor's  bo(^  of  the  taxable  property  of  tlie  town  of  GampbellBTiile  for  the 
years  1886  and  1887.  and  to  authorize  falm,  as  marshal  of  said  town,  by  tlifar 
warrant,  to  collect  the  taxes  so  assessed.  In  his  petition  be  states  tliat,  in 
pursuance  of  the  several  acts  of  the  general  assembly  mentioned  and  refeired 
to  by  him,  he  was,  on  the  first  Monday  in  August,  1884,  dniy  elected  marshal 
of  said  town  for  the  term  of  two  yeais,  and  having  executed  bond,  and  been 
qualified  in  the  Taylor  county  court,  entered  upon  the  discharge  of  the  duties 
of  tlie  office;  that  no  election  was  held  in  August.  1886,  to  fill  said  office,  but 
he  tield  it,  under  the  election  of  1884,  until  August  11,  1886,  when  the  board 
of  trusteis  of  said  town,  by  an  order  duly  made,  appointed  bim  marshal  until 
August,  1887,  and  on  the  same  day  made  an  older  allowing  10  per  cent,  for 
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collecting  taxes,  and  h«  entered  upon  his  duty  as  such  under  said  appoint>- 
nent;  that  at  a  regular  election  held  the  first  Monday  in  August,  1887,  and 
in  pursuance  of  an  order  of  sfud  board  at  trustees,  he  was  again  elected  mar- 
«tial  of  said  town,  and  on  the  day  of  that  mooth  was,  by  an  order  of  the  Tay- 
lor county  court,  duly  qualified,  and  executed  the  bond  required  by  law,  a 
-copy  of  which  is  filed  with  the  petition.  He  further  states  that  he  has  been 
the  regular  and  acting  marshal  since  1884,  and  so  recognized  by  said  board  of 
trustees,  and  that,  according  to  the  acts  referred  to,  and  in  virtue  of  said 
■office,  lie  was  and  is  collector  of  taxes  for  said  term,  and  has  the  right  to  col- 
lect them  for  the  years  1886  and  1887.  To  the  petition  a  demurrer  and  an- 
swer were  filed,  and  there  was  also  tiled  ademuiTer  to  the  answer.  But,  witU- 
•ont  formally  trying  the  demurrers  or  the  issues  of  fact,  the  lower  court  ren- 
■dered  judgment,  in  substance,  that,  as  no  bond  had  been  executed  by  the 
plaintiff  for  the  collection  of  taxes  for  the  year  1886,  the  defendants  were  not 
.bound  to  deliver  to  him  the  tax-books  for  that  year,  and  the  mandamus 
.asked,  requiring  them  to  do  so,  was  denied;  that  the  plaintiff,  by  virtue  of 
his  office  of  marahal,  is  entitled  to  collect  the  taxes  levied  and  assessed  for  the 
year  1887.  and  the  defendants  should  have  delivered  to  him  for  collection  the 
lax-books  for  that  year,  and  they  were  adjudged  to  levy  and  assess  the  taxes, 
.and  delivpr  to  the  plaintiff  within  10  days  a  copy  of  the  assessor's  book  for  that 
^ear,  showing  the  amount  of  tax  to  be  paid  by  each  individual  tax-payer,  and 
by  their  warrant  direct  him  to  collect  such  taxes. 

It  is  contended  for  the  appellants  that  the  lower  court  exceeded  its  power 
in  ordering  them  to  levy  and  asses  the  taxes  for  the  year  1887.  That  part  of 
the  Judgment,  though  clearly  erroneous,  does  not  prejudice  appellants,  and 
.therefore  is  not  sufficient  reason  for  reversal;  for  it  seems  to  be  admitted  by 
.both  the  parties  in  their  pleadings  tliat  a  levy  and  assessment  had  already 
.been  made  when  the  action  was  oouunenced,  and  tlie  reaX  issue  was  as  to  the 
right  of  the  plaintiff  to  have  delivered  to  him  a  fair  copy  of  the  assessor's 
book,  accompanied  with  an  order  of  the  board  of  trustees  authorizing  him  to 
■collect  the  taxes.  Whether  he  was  entitled  to  the  remedy  sought,  depends 
upon  the  constrnction  of  the  various  acts  of  the  legislature  referred  to,  and 
relied  on  by  him  as  conferriug  the  right  to  collect  the  taxes.  The  first  act  was 
approved  March  24, 1851.  See  Acts,  volume  2,  524.  Section  5  of  that  act  pro- 
vides that  it  shall  be  the  duty  of  the  trustees  of  the  town  of  CampbellsviUe  to 
.appoint  a  treasurer,  clerk,  and  such  other  officers  as  they  may  deem  necessar>', 
and  take  from  them,  respectively,  bonds  with  approved  security,  payable  to  the 
board  of  trustees  of  Gampl>ellsville,  and  their  successors  in  office,  in  such  pen- 
alty as  said  trustees  may  direct,  conditioned  for  the  faithful  discharge  of  their 
respective  duties,  etc.  Section  6  provides  for  the  election  of  a  police  judge 
And  town  marshal.  And  in  section  10  it  is  provided  that  it  shall  be  the  duty 
•of  the  marshal  to  serve  all  process  and  precepts  lo  liim  directed  from  said  po- 
lice Judge,  and  make  due  return  thereof;  collect  all  taxes  of  said  town,  execu- 
tions, and  other  demands  which  may  be  put  Into  his  bands  to  collect;  and  ao- 
•Goant  for  and  pay  over  the  same  to  those  entitled  thereto,  under  the  same 
rulee  and  regnlations  required  of  sheriffs  in  the  collection  of  taxes,  and  cooi- 
stables  in  the  collection  of  executions  or  other  demands;  and,  for  a  failure  ct 
.any  of  ttie  duties  required  of  him,  he  shall  be  subject  to  the  same  proceedings 
and  penalties  which  may  be  bad  against  sherifb  or  constables  in  similar  cases. 
Said  marshal  shall  have  the  same  power,  and  be  entitled  to  the  same  fees,  for 
ocAleeUng  the  town  tax  that  sheriffs  have  for  collecting  the  county  levy  and 
zerenne  tax,  and  In  all  other  cases  the  fees  allowed  constatdes  for  similar  serv- 
ioes.  Section  15  is  as  follows:  "That  It  shall  be  the  daty  of  the  clerk  of  tlie 
board  of  trustees  to  make  out  and  delivor  to  the  collector  a  fair  copy  of  the 
assessor's  book,  with  the  amount  of  tax  to  be  paid  by  each  individual,  and 
take  his  receipt  theijefor,  and  the  trustees  shall  by  their  warrant  authorize  and 
.diiwt  the  o(dlector  to  collect  the  samei  and  aiaH  make  said  clerk,  assessor! 
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and  collector  such  compensation  as  the}*  may  deem  proper.**  Section  23  pro^ 
Tides  that  for  any  tax  to  be  levied  there  shall  exist  a  lien  in  faTor  of  the  trus- 
tees for  said  tax,  and,  fn  case  the  owner  of  property  subject  shall  fail  to 
pay  such  tax  on  or  before  the  1st  of  September  !n  each  year,  it  shnU  be  lawful 
for  said  trustees,  by  their  town  collector,  to  sell  at  the  October  county  court 
so  much  real  estate  as  will  pay  tlie  tax  dne  thereon,  etc.  Section  4  of  an  act 
approved  February  22, 1860,  (Acts,  volume  2,  134,)  provWes  "that  said  town 
marshal  shall  give  bond  in  Taylor  county  court  in  the  same  manner,  and  con- 
ditioned in  the  same  way,  as  constables  of  this  state  are  required  to  do  and  per- 
form." February  18, 1867,  (see  Acts,  vol.  2,  16.)  an  act  was  passed,  provid- 
ing for  filling,  by  the  trustees  of  the  town,  any  vacancy  that  may  occur  irt 
the  office  of  town  marshal;  but  that,  before  the  person  so  appointed  should 
enter  on  the  discharge  of  the  duties  of  his  office,  he  shall  execute  bond  with 
sufficient  security  to  faithfully  discharge  the  duties  of  his  office  according  to 
law. 

We  do  not  deem  it  necessary  or  proper  to  inquire  Into  and  decide  the  ques- 
tion raised  by  appellants,  whether  appellee  was,  when  he  commenced  the  ao- 
tion,  marshal  dejure.  By  section  10  of  tbe  act  or  1851,  it  is  provided  the 
marshal  shall  have  the  same  fees  for  collecting  the  town  taxes  that  slier- 
i£Fa  have  for  collecting  the  county  levy  and  revenue  tax;  but  section  15  pro- 
vides that  the  board  of  trustees  shall  make  the  clerk,  assessor,  and  collector 
such  compensation  as  they  may  deem  proper.  The  only  way  to  harmonize- 
the  two  sections  ts  upon  the  idea  it  was  intended  to  give  to  the  trustees  the 
power  to  appoint  the  collector  of  taxes,  and  to  Bx  his  compensation  i  d  case  be 
be  a  person  other  than  the  marshal;  and  this  conclusion  is  fortified  by  men- 
tion of  the  person  empowered  to  collect  the  taxes  as  the  collector,  and  by  the 
provision  requiring  a  warrant  ftom  the  trustees  in  order  to  authorize  the  col- 
lector  to  act,  whether  he  be  the  marshal  or  other  person.  Whether  this  power 
to  appoint  a  collector  was  Intended  to  be  a  discretionary  power,  to  be  exer- 
cised by  the  board  of  trustees  in  every  state  of  case,  and  to  the  exclnsion  of 
the  marshal,  it  Is  not  necegsary  to  determine;  but  it  seems  to  us  clear  that- 
whether  the  marshal  Is  or  is  not,  in  virtue  of  his  office,  entitled  to  collect  the 
taxes,  he  has  no  right  to  do  so  without  warrant  of  the  trusteee,  and  that  they 
may  withhold  such  warrant,  and  appoint  another  person,  unless  he  In  due 
time  executes  a  bond  for  the  faithful  discharge  of  his  duties  as  such  coUpctor,. 
just  as  the  sheriff  is  required  to  execute  a  revenue  bond  distinct  from  his  olfl- 
cial  bond.  The  simple  inquiry,  then,  is  wliether  appellee  did,  within  the  time- 
required  by  law,  execute  such  bond.  The  bond  filed  with  his  petition,  pur- 
porting  to  have  been  executed  August  29,  1887,  in  tbe  Taylor  county  courts 
is  notliing  more,  in  its  terms  and  effect,  than  an  ofilcial  bond,  such  as  a  con- 
stable is  required  to  execute,  and  binding  him  to  discharge  only  the  duties- 
imposed  upon  a  constable,  which  does  not  at  all  Include  the  collection  of 
taxes.  The  marshal,  by  section  10  of  the  act  of  1851,  la  invested  with  the- 
powers,  and  required  to  perform  the  duties,  of  a  constable,  and  it  was  there- 
fore provided  he  shouhl  execute  a  bond  in  the  county  court.  Hence  the  bon(i 
executed  by  him  in  this  case  is  a  covenant  with  tbe  commonwealth  of  Ken- 
tucky. But.  being  also  empowered  to  collect  taxes  In  the  town  of  CatnpbeUs- 
ville,  the  bond  for  the  faithful  discharge  of  such  duty  was  Intended  to  be  » 
covenant  with  the  board  of  trusteest  and  subject  to  uieir  approval^  *nd  the 
power  to  require  such  bond  la,  we  think,  given  by  section  fi  the  act  of 
1851.  It  does  not  appearfrom  the  record  at  what  time  the  etdlector  shall  exe- 
cute bond,  but  it  is  alleged  in  the  answn- that  the  board  of  trmteee  bad,  when 
this  action  was  commenced,  already  appointed  a  e(dlector  other  than  the  ^ 
pellee,  and  taken  tbe  bond  from  him;  and  it  must  be  presumed  it  was  done 
after  the  time  had  passed  when  it  was  appellee*s  duty  to  tender  a  bond  ascd- 
lector.  But,  be  that  as  it  may,  he  had  no  cause  clt  action  against  tbe  deCend- 
ants,  not  having  tendered  a  bond  as  tax  collector. 
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Judgment  reveised.  and  cause  remanded,  with  directions  to  dismiss  the 
petition. 

OM  FBTITIOH  FOB  REHEABinG. 

(May  36, 1888.) 

I4SVI8,  J.  Whatever  right  or  authority  the  marshal  may  have  to  collect 
taxes  in  the  town  of  Campbellsvilie  is  conferred  by  section  10  of  the  act  of 
1851,  which  provides,  among  other  things,  that  it  shall  be  his  duty  to  "collect 
all  taxes  of  said  town,  executions,  or  other  demands  which  may  be  put  into  his 
hands  to  collect."  That  section  does  not  in  terraa  make  it  any  more  obliga- 
tory upon  the  board  of  trustees  to  put  the  tax-books  in  his  hands,  and  author- 
ize him  to  collect  the  taxesi  than  upon  a  plaintiff  or  other  individual  creditor 
to  put  executions  or  other  demands  into  his  hands  for  that  purpose,  and  it  is 
by  no  menns  clear  that  the  trustees  can  be  legally  coerced  to  do  so.  But  we 
have  not  deemed  it  necessaryto  decide  thatquestion;  for  assuming  he  has  the 
right,  in  virtue  of  his  office,  to  collect  the  taxes,  the  trustees  are  still  not 
bound  to  deliver  to  him  the  tax-books,  and  authorize  him  by  their  warrant  to 
collect  the  taxes  until  he  has  executed  a  bond  with  security,  approved  by  them, 
conditioned  for  the  faithful  discharge  of  the  duty  of  collector.  The  power  of 
the  trustees  clearly  exists,  under  the  statute  of  1851,  to  take  such  bond  from 
tlie  marshal  or  other  person  appointed  collector;  and,  if  it  was  not  exercised 
by  them,  then  no  bond  for  the  collection  of  town  taxes  was  taken  at  all  pre- 
vious to  the  statute  of  1859,  when  authority  was  first  given  to  the  Taylor 
county  court  to  take  a  bond  from  the  marshal.  The  only  bond  the  county 
court  was  empowwed  by  that  statute  to  take  from  the  marshal  is  one  given 
"in  the  same  manner,  and  conditioned  in  the  same  way,  as  constables  in  this 
state  are  required  to  do  and  perform."  But  as  the  law  does  not  authorize  or 
require  a  oonatable  to  collect  any  taxes  whatever,  nor  empower  the  county 
court  to  take  from  him  a  bond  for  that  purpose,  it  is  manifest  the  legislature 
did  not  intend,  by  the  statute  of  1859,  to  divest  the  trustees  of  the  power,  and 
confer  it  upon  the  county  court,  to  take  from  the  marshal  bond  for  the  collec- 
tion of  taxes  in  the  town  of  Campbellsvilie,  the  fiscal  affairs  of  which  the 
county  court  has  neither  appropriately  anything  to  do  with,  nor  adequate 
knowledge  of.  The  bond  given  )^  appellee  in  the  county  court  is  in  the 
precise  form  oi  Uie  bond  required  by  law  of  a  constable,  and  contains  no 
mpi<aB  or  implied  undertaking  by  him  to  oollect  and  aeconnt  for  nor  any 
mffltioB  of  taxes.  It  is  purely  an  official  bond  executed  by  him  u  marshal* 
and  not  In  tbe  nature  of  a  bond  m  colle^r  of  taxes,  nor  binding  upon  him 
or  bis  aimtlet  as  aueh.  FetltKm  for  rehearing  ovormled. 


Covington  S.  B.  T.  By.  Co.  v.  Pcbl. 

(Court  of  Appeala  of  Kentuclty.  May  S4, 1888.) 

1.  BicnnnTT  Boium— Condemnation  or  Lutn— Cohfenution  to  Ownkb->Con8t.  Kr. 
Abt.  18, 1  14. 

Act  Sj.  April  11,  leaa,  l  7,  ^wtdlng  that,  on  an  wppeaX  hy  a  railroad  omnpany 
from  a  judgment  01  a  oonat;  court  Axing  the  damaaea  la  oondemnaUon  prooeeduun, 
the  oompa^  shall  not  be  entitled  to  tiike  possesnon  of  the  premises  souffht  to  oe 
oondsnmed,  unless  It  ezeonte  to  the  owner  a  bond,  with  surety  In  double  the  amouat 
of  damage  asaosBod,  oonditioned  to  perform  the  judgment  of  the  oourt,  or  any  other 
court  to  which  the  case  may  be  appealed,  violates  Const  E>.  art.  18,  i  14,  providing 
that  "no  man's  property  shall  be  taken  or  applied  to  pubilo  use  wUhoul  the  oobf 
sent  of  hla  representatives,  and  without  just  cmnpensatfon  bebig  prevlonilT  mada 
to  him." 

9l  Bamx— CoMP>iraA.TioK— MaiaoBi  or. 

In  proceedings  to  condemn  a  persoD'a  hmne  and  place  of  hnsluess  for  a  right  of 
waj  /or  a  railroad  company,  the  juiy  m^.  In  estimating  the  danuiges,  tate  Into 
oonalderatlon  the  incouvenienoe  and  loss  resulting  to  the  owner  from  Ming  deprived 
of  hla  home  ud  established  plaoe  of  business. 
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8.  Sami— CcniraiTUTKm— FiHsiKa  bt  Jukt— Wiu.  bi  Sr  Abidx,  maa. 

In  proceedings  to  condemn  land  for  a  right  of  way  for  a  r^lroad  oompany,  where 
there  have  been  three  verdict*  fixing  the  damages  at  97,750,  98,000,  and  ts,3S0,  ra- 
specUToly,  the  final  verdiot  will  not  be  distarbed*  in  the  atweooe  of  any  eriaeooe  to 
show  that  either  finding  was  exoeesire. 

Appeal  from  circuit  court,  Kenton  county. 

Proceedings  InBtitnted  by  the  Covington  Short-Boute  Transfn-  Bailway 
Company  against  Christian  Piel  to  condemn  certain  property  for  a  rightist 
way.   From  the  verdict  of  the  jury  assessing  the  damped,  plaintiff  appealed. 

BaUam  A  Mpen,  tax  appellant.    William  fikw&tfZ,  for  appellee. 

Fbtob,  C.  J.  This  proceeding  was  had  on  Uie  application  of  the  ai^lant, 
Uie  Covington  ShorUBoute  Transfer  Bailway  Company,  asking  for  the  ap- 
pointment of  Gommisslooen  to  aaseas  the  damages  resulting  from  the  con- 
demnation of  appeUee's  house  and  lot  in  the  i^ty  of  Covington  tor  railway 
purposes.  The  commissionen  appointed  proceeded  to  vatae  the  [Hroperty  un- 
der the  act  approved  April  11,  IwZ,  and  assessed  the  damages  at  •7.750,  and, 
each  party  excepting  to  their  awaid,  a  jury  was  impaneled  in  the  county 
courti  and  a  verdict  rendered  in  favor  of  the  appellee  for  #8,000:  The  case 
was  Uien  carried  by  an  appeal  to  the  circuit  coart,  and  a  verdict  rendered  tor 
98,250,  and  is  now  in  this  court  on  an  appeal  from  tlie  circuit  omirt.  The 
appelluit,  the  railway  company,  declining  to  pay  or  tender  the  amount  of  the 
judgment  because  it  regarded  the  sum  allowed  as  exceaaive,  executed  «  bond, 
with  security,  to  the  appellee,  in  accordance  with  the  sevrath  section  of  the 
act  of  April  11, 1882,  for  double  the  amount  of  the  dami^aa  aaseased,  con^ 
tloned  to  perform  the  judgment  of  the  circuit  court,  or  that  of  any  court  to 
which  the  case  might  thereafter  be  appealed,  and  on  motion  was  awarded  a 
writ  of  possession.  The  seventh  section  of  the  act'is  as  follows:  "Upon  tin 
confirmation  of  the  rqwrt  of  tlie  commiasionerB  by  the  connfy  court,  or  tlie 
assessment  of  damages  by  said  court  as  herein  provided,  and  the  payment  or 
tender  to  the  owners  of  the  amount  due  as  shown  by  the  report  of  the  com- 
missioners when  conOrmed,  or  as  shown  by  the  judgment  of  the  county  court 
when  the  damages  are  assessed  by  said  court,  and  all  costs  adjudged  to  the 
owner,  the  railroad  company  shall  be  entitled  to  take  possession  of  said  land 
or  material,  and  to  use  and  control  the  same  for  the  purpose  for  which  it  was 
condemned,  as  fully  as  if  the  title  had  l>een  conveyed  to  it.  But,  when  an 
appeal  shall  be  taken  from  the  judgment  of  the  county  court  by  the  railroad 
company,  it  shall  not  be  entitled  to  take  possession  of  the  land  or  material 
condemned  unless  it  shall  execute  to  the  owner  a  bond,  with  surety,  to  be 
proved  by  the  county  court,  in  double  the  amount  of  the  damages  assessed, 
conditioned  to  perform  the  judgment  of  said  court,  and  of  any  court  to  which 
the  case  may  thereafter  be  appealed,  which  bond  shall  be  filed  with  the  papen 
in  the  case."  Gen.  St.  1887,  c.  18.  When  the  case  reached  this  oourt,  the  ap- 
pellee prayed  a  cross-appeal,  and  although  a  bond  had  been  executed  by  the 
railway  company,  as  provided  by  the  seventili  section  of  the  act  of  1882,  was 
permitted  by  this  court  to  execute  a  tt^rsaleas  bond,  having  the  effect  to 
stay  the  writ  of  possession  until  the  case  was  dlspoesd  of  on  the  appeal. 

The  right  of  the  appellee  to  a  supersedeat  on  his  cross-appeal  is  one  of  the 
questions  raised  and  to  be  disposed  of  on  ilie  final  hearing.  It  is  innisted 
tne  appellee  that  so  much  of  the  seventh  section  of  the  act  of  April  11,  1882, 
MS  permits  the  railway  company  to  take  possession  of  his  property,  and  apply 
it  to  the  use  of  the  company,  upon  the  execution  of  a  bond  of  indemnity  only, 
is  In  violation  of  section  14,  art.  13,  of  the  constitution,  providing  that  "no 
man's  property  shall  be  taken  or  applied  to  public  use  without  the  consent  of 
bis  representatives,  and  without  just  compensation  being  previously  made  to 
him."  While  the  statute  does  not,  in  express  terms,  deny  to  the  owner  the 
.  right  to  supersede  the  judgment  in  a  case  like  this,  it  provides  that  the  cor- 
poratioii,  when  taking  the  appeal,  may  take  possession  of  the  property  i^on 
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executing  a  bond  to  the  owner  in  double  the  amount  of  the  damages  assessed, 
exclading  necessarily  his  right  to  prerent.  the  public  use  by  superseding  the 
Judgment,  and  thereby  delay  the  progress  of  the  work  until  the  end  of  the 
litigation.  This  seventh  section  gives  the  right  of  entry  upon  the  payment 
or  tender  of  the  money  to  the  owner  when  the  company  proposes  to  abide  by 
the  judgment,  and  to  afford  the  oompauy  a  remedy  by  hu  appeal  when  it  mHy 
deem  this  award  of  damages  excessive.  It  further  provides  the  execution  of 
a  bond,  with  surety,  that  the  owner  is  compelled  to  accept  if  approved  by  the 
oourt,  with  the  right  to  the  company,  after  its  execution,  to  enter  and  ai^ly 
the  property  to  its  use.  This  latter  provision  of  that  section,  the  appellee 
maiqtaios.  is  anconstittitlonal;  and,  if  so,  there  is  no  reason  why  the  attper- 
nedeoM  should  have  been  wittiheld  by  this  court.  It  is  eesentisl,  in  taking 
private  property  for  public  use,  that  compensation  should  first  be  made.  It 
is,  saye  Mr.  Mills,  "in  the  nnture  of  a  compulsory  purchase  of  the  property  of 
a  citizen  for  the  purpose  of  applying  it  toa  public  use;"  and  whether  the  cor- 
poration deeiring  thi^  use  can  liave  the  property  valued ,  and  then  take  it  from 
the  possesion  of  the  owner  by  executing  h  bond  that  may  have  the  effect  to 
reduce  the  value,  and  at  the  same  time  compellii^f  the  owner  to  risk  the  solv- 
ency of  the  parties  to  the  obligation,  is  the  question  presented  here.  In  con- 
sidering this  question  no  reported  case  is  to  be  found  in  this  state  where  a 
private  corporation  has  approprinted  the  property  of  the  citizen  to  its  use  upon 
the  execution  of  a  bond  containing  a  mere  promise  to  pay  the  damages  sus- 
tained, at  the  end  of  a  litigation  by  which  the  value  of  the  property  is  to  be 
determined.  This  court  has  held  in  more  than  one  case,  where  property  was 
condemned  for  the  benefit  of  a  munieipality,  or  for  eonnty  purposes,  that,  if 
the  owner  was  mitde  secure  by  the  execution  of  a  bond  with  surety,  it  was 
suefa  a  oomprasation  as  was  contemplated  by  the  oonstitution.  In  the  case  of 
Qa»hv)fief4  Hsin  v.  Mcllvoy,  1  A.K.Mar8h.  84,  the  damages  were  secured  bj 
adirection  to  paythesumallowed  out  of  theoounty  levy;  in  the  case  of  Joo^ 
jon  V.  H^toft.  4  latl.  825,  the  property  was  taken  for  an  inom^ated  town; 
and  in  JHmoan  v.  Ciijf  LoutniUe,  8  Bush.  dS.  the  mayw  was  airtborized 
to  sell  bonds  to  pay  the  value  of  the  property  condemned.  There  is  a  di«tini>- 
tion  noc^inized  by  many  avthoritirs  between  a  taking  by  a  manicipal  subdi- 
Tiaion  of  the  state  and  a  taking  a  private  oorporaUon.  The  reason  given 
Is  that  in  tbe  one  case  the  owner  may  resrat  to  the  [mblic  treasury  of  the  state 
Of  tbs  municipal  govemiaent  for  hto  money,  with  tbe  power  in  the  state,  if 
ttie  toeaiui7slwakl  be  empty,  to  coerce,  by  taxation,  a  aum  safBdent  to  make 
tlie  eompsiMBtion:  whUa,  as  to  a  private  corporation,  the  owner  is  compelled 
to  risk  the  solvency  ui  tbe  parties  to  the  bond,  with  no  other  remedy  for  the 
value  of  bis  fmptrt^  taken  than  a  suit  at  law  in  tbe  event  of  their  failure  to 
pi^.  This  early  dotMne,  "that  compensation  need  not  precede  the  taking," 
was  established,  says  Mr.  BtiUs  in  taia  wotk  on  IBminent  Doraidn.  tor  tbe  reason 
tbnt  the  property  was  taken  mfrinly  Im  tbe  state,  and  tbe  payment  to  be  made 
out  of  tiie  public  teeasuiy .  Wlietber  or  not  this  reason  controlled  Uie  deois- 
iaoM  ct  this  court  in  Uie  earlier  oasea  Is  not  now  necessary  to  inquire;  for  it  is 
manifest  that  a  mere  security  in  the  bond  <tf  a  eorpoiatim  cannot  be  r^puded 
as  just  compensation  previously  made  the  owner,  within  the  spirit  and  mean- 
ing of  tbe  bill  <tf  rights.  That  the  citizen  would  be  more  uk^  to  receive 
compmsatioo  from  tbe  state  out  of  an  abundant  treasury,  and  by  reasm  of  its 
pow«  to  enforce  paymwt  by  exactions  from  its  eiUsens  in  tbe  form  of  taxa- 
tioo,  than  from  a  private  corporation  owning  its  corporate  property,  or  the 
indivldiul  security  given  by  it,  will  be  readily  conceded ;  but  In  wliat  manner 
tbia  {wotects  the  olttsm  who  has  been  derived  ol  hie  property  in  his  consti- 
tutional rights  it  is  diffleutt  to  comprdiend.  The  security  may  be  more  ample 
in  tbe  one  case  than  in  tlie  other,  and  atUl  hts  right  of  property  has  been  de- 
tftnyred  hi  its  a^ropriation  to  a  public  use  without  just  c«np«i8atlon  pre- 
viously made;  and  all  that  is  left  blm.  whetber  due  by  tbe  mnnioipalityi 
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ooant;,  or  corporation,  la  the  right,  If  a  voluntarf  payment  is  not  made  at  the 
end  of  the  litigation,  to  take  coercive  measures  for  the  recovery  of  the  value 
of  his  property,  to  which  he  was  clearly  entitled  from  the  municipality  or  the 
private  corporation  before  either  could  use  it  for  public  purposes.  Viewed  in 
any  aspect  of  the  case,  whether  taken  by  the  sovereign,  or  by  the  corporation 
under  sovereign  authority,  it  is  a  destruction  of  the  constitutional  guaranty 
for  the  protection  of  private  property  to  appropriate  it,  without  the  consent  of 
the  owner,  to  a  public  use,  without  first  making  compensation  to  him  in 
mon^  i<yr  the  value  of  the  property  of  which  he  has  bewi  derived.  We  are 
aware  that,  in  tlie  condemnation  oi  private  pnqmrty  for  the  oonslruetion  of 
railroads,  serionB  Injury  might  oftm  resnlt  to  the  publte  hy  a  delay  In  the 
progress  of  the  work  until  the  qoestlon  of  compensation  Is  determined  by  liti- 
gation. The  necessity  for  an  immediate  entry  In  all  such  cases  Is  apparent. 
Stili  ft  oonld  not  have  been  intended  by  the  tramers  of  the  ctmstttotion  that  a 
security  for  payment  should  be  deemed  equivalent  to  payment  In  fiict.  That 
Jost  oompensatlon  previously  named,  authorized  the  ooiporatioii.  ander  l^is- 
lative  autborityi  to  take  private  property  upon  a  eredit,  b^  executing  a  bond 
payable  at  the  end  at  a  litigation,  is  a  doctrine  tlutt  cannot  be  saiietioned  by 
this  court,  ^e  language  of  the  bill  of  rights  does  not  admit  of  such  a  con- 
strnotion. 

In  this  case  tiie  homestead  of  the  owner  had  been  condemned;  and  the  ap- 
pellanti  not  satisfied  with  the  asscBBment  of  damages,  is  permitted,  by  the  siet 
of  1882.  to  take  possession  of  his  dw^ng,  hts  buslnese-honse,  and  the  lot 
upon  whieh  they  stand,  with  no  other  oompensatlon  than  the  b<md  of  the  cnn- 

Kny,  that  miqr  or  may  not  be  paid  when  the  litigation  terminates.  He  may 
compelled  to  sue  on  the  (^ligation  to  reoorer  the  oompensatton  that  the 
oonatitution  in  express  terms  provldea  be  shall  have  before  his  ptopnly  is 
taken.  If  the  bill  of  rights  provided  that  the  dtizen  ahould  be  made  secure  , 
before  his  pnqmty  oonld  be  ap{«opriated  to  public  use.  there  might  be  some 
reason  in  requiring  him  to  look  to  a  bond  n  indemnity  for  bla  oompenaa- 
Iton;  and  the  earlier  eases  seem  to  have  prooeeded  on  the  idea  that  ttils  seen- 
rity  was  what  had  been  guarantied  to  the  eiUzen,  and  nettling  m«e,  when 
it  is  plain,  we  think,  from  the  language  used  In  that  Instoumei^  tbat  Just 
compensatim,  previously  made,  means  the  payment  in  money  to  the  ownw 
of  the  value  of  his  pnqrarty ,  whether  for  the  sovereign .  a  municipality,  oonnty, 
or  corporation,  before  It  can  be  taken  from  him.  When  the  damages  are  as- 
sessed under  the  act  of  1882,  the  money  may  be  paid  or  tendoed  to  the  owner; 
and,  if  he  deolinee  to  rec^ve  it,  his  own  act  entlUee  the  company  to  enter  and 
appropriate  the  property  condemned  for  the  puUic  nse.  "The  legislature 
might  as  well  declare  a  bond  to  be  good  compuisatlon  at  the  end  of  the  con- 
demnation proceedings  as  at  the  beginning;  hence  possession  cannot  be  giv«i 
simply  on  an  offer  to  give  or  on  the  giving  of  a  bond."  Mills,  Em.  Dom. 
j2d  £d.)  6  136.  Mr.  <S)o\ej,  in  his  work  on  Constitutlooal  Limitations,  says: 
^It  is  not  eompetent  to  deprive  him  [the  citizen]  of  hts  property,  and  turn 
him  over  to  an  action  at  law  against  a  corporation,  which  may  or  may  not 
prove  responsible,-  and  to  a  judgment  of  uncertain  efficacy. "  Const.  Lim. 
662.  This  court.  In  the  case  of  Arnold  v.  Bridge  Co.,  1  Duv.  372,  speaking 
through  Chief  Justice  Robertson,  said:  "But  the  constitution  constructively 
requires  an  impartial  assessment,  by  a  judicial  process,  of  the  actual  vfUue  in 
money,  and  full  payment,  before  private  property  shall  be  appropriated  to 
public  use.**  Authorities  might  be  given  sustaining  a  like  construction  of 
constitutional  provisions  similar  to  ou  rs ;  and  to  require  the  citizwi  to  Uxik  to  a 
mere  written  prtHnise  to  pay  the  compensation  to  which  he  Is  entitled,  is,  in 
our  opinion,  a  perverRlon  of  the  plain  meaning  of  the  bill  of  righljr. 

Objections  were  made  in  the  court  below  to  an  instruction  given  at  tiie  In- 
stance ct  the  appdlee,  and  also  exeeptlons  taken  to  the  refusal  of  the  court  to 
give  instractkHiB  asked  by  the  appellant.  The  court  told  the  Juiy:  **Tb^f 
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must  And  ftoin  ttte  evidence  the  reid  value,  in  money,  to  the  owner,  of  the 
premises  as  they  were  actually  situated  on  the  12th  of  Ju^.  1887,  and  thejr 
will  find  for  ttie  owoot  tiie  value  aforesaid."  The  appelant  asked  the  court 
to  say  to  the  jaiy  that  they  should  not  take  into  oonsideration  any  consequen- 
Hai  injtuy  or  inconvenience  to  Uie  defendant  in  the  taking  of  his  propierty. 
Tbe  last  instmeUcm  the  oourt  refused  to  give,  but  gave  the  instruction  asked 
by  the  awellee.  The  appellee  owned  no  property  adjacent  to  the  property 
oondemnra;  and  the  damages  he  sustained,  if  any.  in  addition  to  the  value  (rf 
the  property  taken*  was  the  inconvenience  and  loss  resulting  from  his  being 
deprived  of  his  home  and  place  of  business;  and  to  say  that  no  such  facts 
fttioold  enter  into  the  estimate  of  value  would  be  unjuat  to  the  owner,  and 
place  him  in  a  condition  where  he  had  snstained  adiual  injury  other  than  the 
mere  market  value  of  his  property  without  aifcnxling  him  any  remedy  for  the 
wrong.  This  character  case  is  unlike  an  appropriation  of  a  strip  of  land 
where  iiie  mere  market  value  is  the  criterion;  the  taking  working  no  other 
injuiy.  Here  the  owner  and  his  family  have  been  de[»:ived  of  their  hom^ 
fltead;  his  place  of  business  taken  from  him;  and  to  allow  him  simply  what 
such  property  is  worth  or  would  bring  in  the  market  would  not  compensate 
him  for  the  injury  sustained.  The  Instructioil  for  the  appellee  was  proper; 
and,  while  the  jury  might  have  been  told  that  a  mere  ideal  value  placed  on  the 
premises  by  the  owner  should  not  control  them  in  their  venlict,  yet  it  is  evi- 
dent tliat,  in  ascertaining  the  damages,  the  value  of  his  home  and  business 
house  to  the  owner,  under  the  circumstances,  should  have  entered  into  the  ee- 
timr.te.  It  is  not  certain,  however,  from  this  record  that  the  jury  did  more 
ttian  to  give  the  owner  the  maAetable  value  of  his  prenuses.  The  witnesses 
for  tlie  railway  company  fixed  the  market  value  at  from  five  to  seven  thou- 
sand dollars.  Those  for  the  appellee  fixed  the  market  value  as  high  as 
#9.361.  The  jury  returned  a  verdict  of  S8,200.  The  appellee  was  allowed  to 
show  that,  in  addition  to  the  market  value  proven,  he  had  sustained  other 
loss,  in  having  to  abandon  his  place  of  business,  to  the  extent  of  two  or  three 
thousand  dollua.  We  perceive  no  objection  to  this  testimony.  The  location 
of  appellee's  buslnees  house,  its  convenience  for  his  labor  and  those  who  pat- 
ronized him.  were  facts  tending  to  enhance  the  value  of  the  property  to  the 
appellant,  and  of  which  he  ought  not  to  liave  been  deprived. 

There  Iiave  been,  in  effect,  three  different  verdicts  in  this  case  fixing  the 
value  of  i4)peUee's  property.  The  commissioners  fixed  the  value  at  $7,750, 
the  jury  in  the  county  court  at  $8,000,  and  the  jury  in  the  circuit  court  at 
#8,2iX).  After  so  many  findings  on  the  one  issue,  with  such  a  small  differ- 
ence  in  each  verdict,  we  see  no  reason  for  disturbing  the  judgment,  in  the  ab- 
sence of  any  evidence  tending  to  show  that  either  finding  was  excessive. 

The  only  question  made  by  the  appellee  on  his  cross-appeal  was  his  right, 
as  the  company  had  appealed,  to  supersede  the  writ  of  poesession.  This  be 
was  allowed  to  do;  and,  perceiving  no  error  to  the  prejudice  of  the  appellant, 
the  jndgmeDt  is  now  affirmed,  with  damages.  No  reversal  is  asked  on  the 
cross-anwal. 


Tmxmx  Ins.  Co,  v.  Spiebs  et  ah 

{Court  of  Appealt  of  Kentucky.   May  1888.) 

1.  INSUBAJTOB— CONDITIONB  01  POLIOT— WaIVBB  OV  PrELIMINAHT  PbOOT  OT  LO08. 

An  Insurance  oompanr  which  refuses  to  pay  a  Iobb,  because  of  an  alleged  avoid- 
ance of  the  policy,  by  additional  insurance,  without  its  consent,  waives  neoesaity 
for  preliminary  proois  according  to  the  requirements  of  the  policy. 
9l  SAira—Aaxms— Who  Ab>— EifpLOTxa  or  Aoestt. 

Where  an  agent  of  an  insurance  company  had  no  express  authority  to  appoint  a 
Bubagent,  but  agreed  with  another  person  to  divide  with  him  commissions  on  in- 
surance procured,  the  company  having  no  knowledge  of  such  agreement,  such  third 
person  la  not  the  agent  of  the  company,  and  conversations  between  him  and  the  as- 
wed  are  not  artmlMlblei  In  aa  aooon  by  the  latter  on  the  poUoy. 
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8.  Samx— Aemrs— Who  Ar>— Nonas      ADDtrnKtu.  iNitnuitci. 

A  local  agent  of  an  insnraiioe  ocmpaiiy  of  a  dlatant  Bteta,  wbo  solieito  Insoranoe, 
takes  the  application,  receives  the  premium,  and  delivers  the  policy,  is  to  be  re- 
garded aa  the  agent  of  the  company  for  the  purpose  of  receiving  notice  of  an  ad- 
ditional Insoranoe,  no  particular  notice  being  required  in  the  policy. 

4»  Sun— Bbuok  cm  CoKsrnon  bt  Additiohal  iHsuRuroa— EHomDM  ot  Oomtakt 

An  InBuranoe  oompany  which  haa  notice  of  an  additional  Insuranoe,  by  the  as- 
sured, and  imn^iis  went  till  after  kMa,  waiTflaaoouditlonof  CHfettorein  thepol- 
kiy  for  want  tA  its  written  oonamt  thenon  to  nidi  addltlomd  ianrHtoa. 

B.  TkiaI/— Spjsoial  Vbbdiot— Inconbibtbht  Tisavsaa. 

The  finding  of  a  special  verdict,  in  an  action  on  an  insnrsnoe  policy,  that  the  as- 
sured, prior  to  the  loss,  had  no  notice  of  mas  Umitatltni  upon  toe  antbtMlty  of  the 
local  agent  who  procured  the  insur&ooe,  ana  also  that  they  knew  the  extent  of  the 
agenVa  powera  when  the  application  for  Insurance  was  made,  and  know  it  was  lim- 
ited, Is  inoonBistent,  and  the  oaose  mast  be  zerersed. 

Appeal  from  circalt  court,  Owen  oountf . 

S^erB  ft  Thomas  bring  this  action  against  the  Phcenlxlnfluranee  Company, 
on  a  policy  of  insarance  to  recover  ttie  damagw  occasioned  by  the  loss  of  in- 
sured tobacco  by  fire.  The  j^xvn  returned  a  special  verdict,  on  which  the  court 
rendered  judgment  for  plaintiff.  Defendant  appeais. 

Wtn.  Lindaa^t  for  appellant.  Montgomery,  Lindsaj/  A  JBotto,  and  0.  B. 
Sallanit  for  appellees. 

Holt,  J.  The  appellant,  the  Phoenix  Insurance  Company  of  Hartford, 
Conn.,  Issued  to  the  appellees,  Spiers  &  Thomas,  of  Hew  Liberty,  Ky.,  a  pol* 
ley  of  insurance  of  •1,200,  for  six  months  from  February  20, 1883,  upon  12.- 
000  pounds  of  tobacco.  Itprorided:  "If  the  assured  shall  have,  or  hereafter 
make,  any  other  insurance  on  the  property  hereby  insured,  or  any  part  thereof , 
without  the  consent  of  the  omipany  written  hereon,  *  *  *  this  policy 
shall  be  void.  *  *  *  The  assured  shall  forthwith  give  notice  of  loss  to 
the  company,  and,  as  soon  after  as  possible,  tender  a  particular  account  of 
such  loss,  signed  and  sworn  to  by  them.  •  •  *  The  amount  of  loss  or 
damage  to  be  estimated  according  to  the  actual  cash  value  of  the  properly  at 
the  time  of  the  loss,  and  to  be  paid  sixty  days  after  due  notice  and  proofe  of 
the  same  are  made  by  the  assured,  and  received  at  this  office,  in  accordance 
with  the  terms  of  this  policy.  *  *  *  Until  snoh  proof,  declaratfona,  and 
certificates  are  produced,  and  examlnnttons  and  appraisals  permitted,  the  loss 
shall  not  be  payable.  *  *  *  This  policy  may  be  canceled  at  any  time  by  the 
company  on  giving  written  or  verbal  notice  to  that  efFect,  and  refunding  or 
tendering  a  ratable  proportion  of  the  premium  for  the  unexpired  term. "  The 
assured  added  other  tobacco  to  the  stock,  and  on  May  4,  1^8,  the  Liverpool, 
London  &  Globe  Insurance  Company  issued  a  policy  for  two  months,  for  S800, 
upon  the  entire  lot,  then  amounting  to  20,000  pounds.  It  was  destroyed  by 
fire  on  June  23,  1883,  being  then  worth  Sct.OOO,  and  the  total  insurance  on  it 
being  82,000.  The  appellant  never  consented  to  the  additional  insurance  by 
writing  indorsed  upon  the  back  of  its  policy.  The  appellees  now  seek  to  en- 
force it.  But  two  of  the  several  defenses  need  be  coiisidered.  They  are — 
First,  that  the  preliminary  proofs  were  not  made;  and,  secortd,  that  the  pol- 
icy is  not  enforceable  because  of  the  additional  insurance  taken  without  the 
written  consent  of  the  appellant. 

Soon  after  the  loss  occurred,  the  appellant  had  it  investigated  by  its  adjust- 
ing agent,  and  thereupon  notified  the  appellees,  in  writing,  that  It  considered 
the  policy  void,  by  reason  of  the  taking  of  the  additional  insurance  without 
its  consent,  and  distinctly  refused  to  pay  upon  this  ground  alone.  This  was 
equivalent  to  the  company  saying  that  it  would  be  useless  to  furnish  any  pre- 
Itminuy  proofs;  that  no  form  or  degree  ot  them  would  induce  payment,  and 
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It  would  be  but  an  idle  oeremonjr  to  present  them.  Sach  condaot  waives  tbe 
neoeaslt^  tm  Uieir  production  before  suit,  although  required  tj  tbe  pollojr. 
The  stlpulaUon  Is  in  favor  of  the  Insurer,  and  fats  conduct  renders  It  an  idle 
formalitj*  the  obswvance  of  which  tbe  law  will  not,  therefore,  require,  /n- 
mranos  Co.  t.  8t(m,  5  Bush,  652;  Martin  v.  Tiuuranee  Co.,  20  Pick.  3B9; 
Tktotng  T.  Inauraoee  Co.,  Ill  Mass.  110.  GondiUons  affecting  tbe  risk  itself 
are  more  strictly  enforced  in  fftvor  of  Uie  insurer  than  those  relating  to  the 
mode  of  establisblng  a  loss.  In  2  Wood  on  Fire  Insurance,  S  it  is  said: 
"Tbe  production  of  proob  of  loss,  or  defects  Uierein,  may  oe  waived,  and 
BBcb  waiver  may  be  implied  from  what  is  said  or  done  by  tbe  insnrer."  An- 
other  leading  writer  upon  this  subject  says:  "A  distinct  denial  of  liability, 
and  refusal  to  pay  on  the  ground  tluit  there  is  no  contract,  or  that  there  is  no 
liabili^,  is  a  waiver  of  the  condition  requiring  proof  of  tiie  loss. "  Uay,  Ins. 
§469. 

It  is  Imdsted,  however,  that  there  was  a  non-acoeptanee  of  this  waiver;  that 
the  matter  was  rec^iened  at  the  instance  of  tbe  assured;  and  that  they,  there- 
fore, oonkt  not  thereafter  sue  without  first  furnishing  these  proofe.  It  ap- 
pears that,  soon  after  the  refusal  to  pay,  tbe  attorneys  of  the  appellees  wrote 
to  tbe  company,  saying  that  they  believed  it  tiad  been  misled  as  to  the  facte, 
and  requesting  an  investigation  and  remittance  of  the  amount  of  the  policy. 
The  company  replied  that,  if  It  had  been  misled.  It  would  "entertain  proofs 
to  that  effect. "  Evidently,  tbe  letter  of  the  attorneys  related  alone  to  the  re- 
fusal to  pay  upon  the  ground  that  the  policy  bad  been  avoided  by  taking  other 
insurance  without  tbe  company^s  consent.  The  assured  were  induced  by  the 
insurer  to  believe  that  It  based  its  refusal  to  pay  upon  this  ground  alone,  and 
did  not  Intend  to  insist  upon  the  production  of  tbe  prelinunary  proofs;  and 
this  refusitl,  so  grounded,  it  never  did  withdraw,  and  is  now  Insisting  upon 
it.  One  of  the  special  findings  of  the  jury  is  that  tbe  company  refused  to  pay 
upon  this  ground;  and  we  think  its  conduct  lulled  the  appellees  into  the  be- 
lief that  the  mere  preUminary  proofs  would  receive  no  consideration.  It  will 
not,  therefor^  be  heard  to  now  defend  because  they  were  not  furnished  before 
suit. 

It  is  insisted  that  the  forfeiture  provided  by  the  terms  of  the  policy.  In  case 
other  insurance  stwuld  be  taken  without  the  written  consent  of  the  appellant 
indorsed  upon  its  policy,  was  waived  by  it.  A  brief  statement  of  facts  is 
necessary  to  a  proper  understanding  of  this  question:  Oue  Curtis  was  the 
agent  of  tbe  compwy  at  Kew  Liberty.  Sometimes  he  styled  himself  its  sur- 
veycHT.  He  took  applications  for  insurance,  made  the  surveys,  received  the 
premiums,  countersigned  and  delivered  tbe  policies  to  the  insured,  but  did  not 
iasuethem.  He  was  the  sole  representative  in  that  locality  of  the  appellant,  a 
corporation  located  In  a  distant  state.  One  Yallandigham  was  loaning  money 
upon  tobacco  in  the  vicinity  of  the  appellees,  and  therefore  desired  its  insurance. 
He  agreed  with  Curtis,  if  he  would  divide  bis  commissions  with  him,  that  he 
would  bring  to  htm  tbe  insurance  upon  all  the  tobacco  in  which  be  might  thus 
become  interested.  This  arrangement  was  unknown  to  the  company;  and 
between  it  and  Curtis  the  powers  of  the  latter,  as  its  agent,  appear  to  have 
been  limited.  It  is  not  certain  whetiier  Yallandigham  suggested  theinsurnnce 
of  their  tobacco  to  the  appellees,  or  they  to  him.  They  doubtless  believed  lie 
was  HQ  agent  of  tbe  company.  He  so  represented  to  them,  and  they  obtained 
bolb  policies  of  insurance  through  liim;  that  is,  he  furnished  the  information 
and  made  Uie  applications  for  tbe  insurance,  received  the  premiums,  and  paid 
tbe  same,  in  one  instance,  to  Curtis,  and  In  the  other  to  one  Gayle,  who  was 
tbe  local  agent  of  the  Liverpool,  London  &  Globe  Company.  The  policies 
were  delivered  bytheagentsto  him;  tliatinthe  lastrnamed  company  being  still 
in  his  possession  when  the  loss  occurred.  There  is  evidence  tending  to  show 
that  it  was  the  understanding  between  Vallaiidigbam  and  the  appellees  that 
fbe  additioniil  insurance  was  to  be  taken  out  upon  the  8,000  pounds  of  tobacco 
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only.  The  testimony  is  cooflicting  as  to  whether  he  bo  applied  for  it.  He 
signed  the  names  of  the  appellees  to  the  application  for  the  insuranoe  in  the 
Ph(»nix  Company,  but  in  obtaining  the  additional  insurance  the  agent  of  the 
Liverpool,  Loudon  &  Globe  Company  merely  obtained  from  him  Information 
as  to  the  property,  and  no  formal  application  was  made  out.  TfaQ  policy  issued* 
however,  upon  the  entire  20,000  pounds;  and  the  appellees,  after  the  loss* 
proved  it  as  such,  without  qualification,  explanation,  or  conjecture,  and  ob- 
tained the  $800  of  insurance.  It  must  therefore,  as  to  them,  be  regarded  as 
having  Iwen  an  insurance  upon  the  entire  lot  of  tobacco.  Yallandigham 
certainly  was  not  even  purporting  to  act  as  agent  for  tiie  appellant  in  ubtainr 
ing  the  second  policy.  Nor  can  he  be  regarded  as  its  agent  as  to  the  first  one. 
The  arrangement  between  him  and  Curtis  was  not  binding  upon  the  company. 
It  had  no  knowledge  of  it.  Curtis  bad  no  express  authority  from  it  to  appoint 
another  or  a  sub^^nt.  An  agent  ordinarily  has  no  power  to  do  so  without 
the  knowledge  or  consent  of  his  principal;  and  while  an  agent  of  an  Losurancu 
company  who  is  authorized  to  contract  for  risks,  receive  premiums,  and 
deliver  policies,  may  confer  upon  a  clerk  or  a  subordinate  authority  to  exercise 
these  powers,  as  tije  service  is  not  of  such  a  personal  character  as  to  come 
within  the  maxim,  delegatua  -non  protest  delegare,  yet  in  this  instance  the  cir- 
cumstances show  that  it  was  the  private  arrangement  of  Curtis  and  Valtan- 
dlgham,  who  was  interested  in  the  subject  of  the  insurance,  and,  if  it  were 
material  to  the  question  at  issue,  he  cannot  be  regarded  as  having  ad«d  as  the 
Intent  of  the  company.  It  follows  that  the  testimony  detailing  what  was  saki 
between  him  and  Spiers  and  Thomas  was  incompetent. 

It  has  been  held  in  some  few  cases,  as  in  Hutchison  v.  Inmrance  Co.,  21 
Mo.  97,  that  where  the  policy  provides  for  a  forfeiture  in  case  of  additional 
insurance  without  the  written  consent  of  the  insurer  indorsed  upon  the  policy, 
it  can  only  be  waived  by  a  literal  compliance  with  the  condition.  The  decided 
current  of  authority,  however,  is  that  this  waiver  may  arise  from  the  act  or 
conduct  of  the  insurer;  and  silence  for  an  unreasonable  time  upon  his  part, 
after  notice  or  knowledge  of  the  breach  of  the  condition,  will  constitute  such 
conduct.  If  notice  be  given  to  the  company  of  the  additional  insurance  or 
Increased  risk,  and  no  objection  be  made  witliin  a  reasonable  time,  fairness  and 
good  faith  should  estop  it  from  insisting  upon  a  forfeiture  of  the  policy  be- 
cause its  consent  was  not  indorsed  upon  itaccording  to  its  literal  terms.  The 
assured  has  a  right  to  infer  therefrom  that  the  company  will  not  insist  upon 
it.  It  has  not  spoken  as  to  a  matter  for  its  benefit  when  it  could  and  should 
have  done  so  to  prevent  another  from  being  misled  to  his  probable  injury.  If 
it  had  done  so  he  might  have  protected  himself,  probably  by  other  insurance. 
Its  silence  under  such  circumstances  is  a  consent  to  the  additional  insurance. 
A  forfeiture  upon  this  ground  is  not  for  fraud.  It  may  cancel  the  policy  by 
reason  of  it,  but,  if  it  does  so,  it  must  refund  a  proper  proportion  of  the 
premium.  It  cannot,  therefore,  remain  mute,  with  a  knowledge  of  the  exist- 
ence of  a  ground  of  forfeiture,  and  if  there  be  no  loss,  retain  the  entire 
premium,  but  if  there  be  one,  rely  upon  the  breach  of  the  contract.  The  term 
"void,"  as  used  in  the  policy,  is  to  be  regarded  as  meaning  that  the  insurer 
may,  at  his  exclusive  option,  treat  it  so,  and  not  that  the  contract  becomes  an 
absolute  nullity  as  to  either  party.  The  insurer  may  therefore,  by  his  conduct* 
waive  his  right  of  forfeiture,  and  estop  himself  from  insisting  upon  it.  Soar 
V.  Insurance  Co.,  4  Bush,  242.  The  conbBct  of  insurance  may  be  by  parol. 
It  Is  not  within  the  statute  of  frauds.  Such  a  contract,  although  in  writing, 
may  be  changed  by  parol  even  though  it  provide  that  it  ^aU  only  be  done 
by  writing,  because  men  cannot  so  tie  their  wills  as  not  to  be  able  thereafter 
to  do  by  consent  wh^  the  law  allows.  Conditions  of  forfeiture  in  a  policy 
of  infiuranoe,  as  indeed  theentire  instrument,  are  to  be  construed  most  strongly 
agidnst  the  insurer.  The  company  prepares  it,  and  is  familiar  with  its  details, 
and  many  conditions.  Its  ambiguities  are  to  be  resolved  against  the  insurer; 
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but,  while  all  this  is  justlj  so,  yet  andoubtedly  a  condition  of  forfeiture  like  tbe 
one  in  question  should  be  upheld.  Its  object  is  to  guard  against  overinsui^ 
ance,  and  tbe  consequent  temptation  to  fraud  and  crime.  Experience  teachea 
that  in  such  matters  the  interest  of  men  is  more  to  be  relied  upon  than  tbeir 
morality.  Therefore  no  prudent  company  ever  insures  prepay  to  its  full 
value.  It  will  not  do  to  say  that  the  first  insurer  should  not  complain  of  ad- 
ditional insurance,  since  it  aids  faim  in  case  of  loss  by  way  of  contribution,  be- 
cause overinsurance  not  only  is  likely  to  lead  to  fraud  and  the  destruction  of 
property,  but  it  takes  away  the  owner's  incentive  to  care  for  and  protect  it, 
and  therefore  greatly  increases  tbe  danger  of  loss.  While,  however,  these 
reasons  exist  for  upholding  such  a  condition  of  forfeiture,  yet  it  may  now  be 
T^l^arded  as  settled  law  t^t  insurance  companies  may,  by  conduct  or  parol 
agreement,  waive  it,  and  become  estopped  from  enforcing  what  ia  but  a  con- 
ventional condition  of  forfeiture.  Insurance  Co.  v.  Shea,  6  Bush,  174;  Von 
Barieg  v.  Inntranoe  Co.,  8  Bush,  133;  Insurance  Co.  v.  SfcCrea,  8  Lea,  613. 

There  ia  eridenee  in  the  record  tending  to  show  that  Curtis  liad  notice  of 
the  additional  insurance.  Tbe  special  verdict  so  finds,  and  it  Is  claimed  that 
this  was  notice  to  the  company,  and  that  its  silence,  under  these  circum- 
stances, operated  as  a  waiver  of  any  right  of  forfeiture.  Upon  the  other 
hand,  it  is  insisted  that  notice  to  him  was  not  notice  to  it,  and  that  no  power 
of  waiver  existed  in  him.  because  the  contract  of  insurance  had  been  closed, 
because  his  powers  were  limited,  and  be  then  owed  no  duty  to  the  assured. 
If  the  latter  knew  that  bis  powers  were  limited,  and  that  be  was  invested 
with  no  power  of  waiver*  or  if  there  was  anything  connected  with  the  trans- 
action to  put  the  assured  upon  inquiry,  then  any  conduct  of  tbe  agent  in  ex- 
cess of  his  authority  would  not  bind  the  company.  Of  course,  it  oould  limit 
bis  power;  and  if  the  assured  knew  it  had  done  so.  or  as  prudent  men  should 
have  known  it,  then  they  dealt  with  him  at  their  peril  in  matters  in  exoesa  of 
his  pow«r.  The  policy  in  this  case  contains  no  provision  as  to  how  ot  to 
whom  notica  of  other  insurance  is  to  be  given.  If,  however,  Uie  i^ent  had 
apparent  authority  in  the  matter;  If,  under  all  the  circumstuiceB,  he  ostensi- 
bly bad  it;  if  his  acta  iiulicated  general  power  as  to  the  aub^ct  of  insurance 
for  his  company, — then  although  in  fact  his  authority  was  limited,  yet  it 
should  be  considered  adequate  as  to  tbird  partiea,  unless  those  de^ng  with 
him  had  express  or  inferential  notice  of  the  want  of  power.  The  acts  of  an 
agent,  within  hla  ostensible  authority,  are  binding  upon  his  prinoipti.  If  the 
latter  has  authorized  the  opinion  that  he  has  given  more  extensive  authority 
than  he  has  in  fact,  he  will  be  estopped  to  deity  it  If  he  holds  him  out  as 
his  general  agent,  he  will  be  bound  by  his  acts  ud  conduct,  although,  as  be- 
tween Uiem,  his  powers  are  in  fact  limited,  provided  the  party  deiSlng  with 
him  has  no  notice  of  tbe  restriction.  Thus  It  the  agent  he  intrusted  with 
the  general  management  of  s  business,  he  has  implied  genual  auttiority  to  do 
all  that  ordinarily  enters  into  the  conduct  of  that  business.  WUtiams  v.  Get^^ 
31  Fa.  St.  4C1.  In  the  language  of  the  supreme  court  of  the  United  States. 
Iruuranee  Co.  t.  Wilkinson,  13  Wall.  222:  "The  powers  of  the  agent  ore 
prima  facie  co-extensive  with  the  business  intrusted  to  his  care,  and  will 
not  i>e  narrowed  by  limitations  not  communicated  to  tbe  person  with  whom 
he  deals.  An  insurance  company,  establishing  a  local  ag^cy,  must  be  held 
responsible  to  the  parties  with  whom  they  transact  business  for  the  acts  and 
declarations  of  the  agent,  within  the  scope  of  his  employment,  as  if  they 
proceeded  from  the  principal."  The  authority  of  the  agent  need  not  t>e  ex- 
press. It  may  t>e  implied  from  circumstances,  and  may  thus  exist  as  to  tbird 
parties,  although  in  fact  forbidden  by  agreement  between  tbe  company  and 
its  agent.  Mr.  ilay  says:  "The  authority  of  an  agent  must  be  determined 
by  the  nature  of  his  business,  and  is  prima /aci«  co-extensiva  with  it»  re- 
quirements. It  cannot  be  limited  by  special  private  instructions,  unless  the 
insured  has  notice,  or  there  is  something  in  the  nature  of  the  business,  or 
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the  circuiDBtances  of  the  case,  to  indicate  that  the  agent  is  acting  under  such 
special  inBtructions."  Ma^,  Ins.  §  126.  The  tendency  of  recent  decisions, 
and  we  thinlc  properly,  is  to  hold  the  insurer  bound  by  the  acta  and  conduct 
of  the  local  agent  whenever  it  can  be  done  consistently  with  the  rules  of  law. 
The  maxim,  qui  ftmit  p«r  aiium  faoit  per  se,  should  apply  with  peculiar 
force  to  the  acts  of  an  insurance  agent.  He  usually  r^reeents  a  company 
remotely  located.  Its  patrons  in  his  Ticinity  naturally  look  to  him  for  di- 
nctlon  generally  as  to  the  insurance  obtained  through  him.  He  is  generally 
regarded  as  baling  full  power  in  reference  to  it.  Being  usually  the  only  man 
upon  the  ground  having  anything  to  do  with  it,  the  persons  insured  in  his 
company,  with  fOw,  if  any,  exceptions,  would,  in  the  absence  of  notice  that 
bis  powers  were  limited,  regard  his  statement  as  to  any  matter  relative  to 
such  insurance  as  authoritative,  and  any  notice  to  him  as  to  it  as  sufficient. 
They  rarely  know  anything  of  the  company,  or  of  its  officers,  who  isane  the 
policies,  and  look  to  the  agent  through  whom  they  have  obtained  the  Insur- 
ance as  the  complete  representative  of  the  company  in  everything  oonnected 
with  that  insurance.  If  they  did  not  consider  that  they  were  authori2ed  to 
do  BO,  it  would  undoubtedly  create  distrust  and  cripple  the  business.  As  to 
third  parties,  the  agent  should,  in  the  absence  of  notice  to  the  contrary,  be 
ri^arded  as  possessing  all  the  powers  bis  occupation  fairly  imports  to  the 
public  Under  this  rule,  an  agent  who  Bt^icits  the  insurance,  ttUces  the  ap- 
plication, receives  the  premium,  and  delirers  the  policy,  may,  in  our  opinion, 
by  his  conduct  or  acts,  bind  his  company  by  way  of  waiver  of  a  forfeiture  on 
account  of  additional  fnsuranoe,  in  the  absence  of  knowledge  upon  the  part 
of  the  assured  that  his  powers  in  this  respect  have  been  restrict^l.  This  be- 
ing so,  it  follows  that  the  knowledge  of  the  agent,  under  such  circumstances, 
is  to  be  imputed  to  the  company.  In  Wood  on  Fire  Insurance,  §  406,  it  is 
said:  "In  all  cases  where  notice  is  required  to  be  given,  unless  some  special 
officer  is  named  to  whom  it  sliall  be  given,  notice  to  an  agent  of  the  company 
Is  notice  to  the  company.  Thus  when  notice  of  other  insurance  is  required 
to  be  given,  notice  given  to  the  agent  is  suIBclent,  and,  if  no  special  mode  in 
wbich  it  shall  be  given  is  provided,  any  notice  conveying  ttie  requisite  iii' 
formation,  written  or  verbal,  is  sufficient;  or,  if  the  agent  knew  of  ttie other 
Insurance  when  the  contract  was  entered  into.  It  is  not  only  a  waiver  of 
notice,  but  alsoof  a  forfeiture  on  that  ground.  It  Is  not  necessarily  essential 
that  the  agent  should  be  clothed  with  authority  to  issue  policies.  It  is  enough 
if  he  Is  authorized  to  receive  ^>plicatdon8,  make  surveys,  deliver  pollciee,  and 
recefve  the  premiuma  therefor,  and  ia  in  any  measure  held  out  by  the  inanm 
as  having  authority  to  act  for  It  in  any  or  all  of  these  respects.** 

In  the  oase  now  under  consideration  there  were  a  myriad  ot  qneations  sub- 
mitted to  the  Jury.  It  is  not  surprising,  therefore,  that  some  of  the  findings 
are  Inoonslstent  with  each  other,  while  others  are  directly  In  the  teeth  of 
the  testimony.  For  instance,  the  jury  found  that  the  second  policy  did  not 
cover  the  property  embraced  by  the  first  one,  and  that  the  ^pellees.  under 
the  second  policfy.  only  proved  for  the  loss  of  8,000  pounds  of  tobacco.  This 
finding  is  direct^  in  the  face  of  all  the  evidence,  both  verbal  and  written.  In 
answer  to  quesUon  number  9  of  the  appellees,  they  say  that  Spiers  and 
Thomas  bad  no  noUc^  prlw  to  the  loss,  ot  any  limitation  np&a  the  authority 
of  Curtis  as  agent;  and  then,  in  response  to  the  second  question  submitted 
1^  the  court,  they  declare  that  Uie  appellees  knew  the  extent  of  his  powers 
when  the  applicatton  for  the  insurance  was  made,  and  ttiat  both  they  and  the 
pnblio  knew  his  agency  was  limited.  It  is  apparent,  from  what  hu  already 
been  aaid,  that  this  was  a  vl  tal  point  in  the  case.  It  is  unnecawary  to  further 
review  the  findings,  but  sufficient  to  say  that  they  are  too  inconsistent  and 
oonflieting  to  support  the  judgment,  and  a  new  trial  should  have  been  awarded. 
We  have  indicated  our  view  of  the  law  governing  the  case  at  length,  not 
only  upon  aeccnnt  of  Its  legal  importance,  nut  because  it  must  upon  another 
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Mai  be  submftted  to  a  Jary,  under  proper  Instructions*  for  a  general  Terdlot* 
a  special  one  being  no  longer  autlumzed. 

Judgment  reveraed,  and  cause  remanded  for  a  new  trial  in  conformity  to 
this  opinion. 


LofOwnLLB  A  1^.  R.  Go.  V.  Bobbbts. 

{Court  of  AvpeaU  of  Kmiudcy.  May  M,  1888.) 

1.  Railsoaz)  Covputns— AcciSBiras  at  CRoasiRos—OtiDnrABT  STBSuoaNoa. 

In  aa  action  against  a  railroad  company,  it  appeared  that  platQtiff  attempted,  la 
a  dark  night,  to  ofom  defendant's  track  on  a  street  in  a  vtUoge;  that  he  lacked  out 
one  step  ot  clearing  the  train  when  struck ;  that  the  train  was  running  on  a  down 
grade,  «>proacUng  a  flag  station;  that  before  reaching  the  crossing  the  air-brakes 
were  released,  increasing  the  speed  of  the  train  to  ITmUee  an  hoar;  that  the  engi- 
neer could  have  seen  plaintiff  and  slowed  the  tn^n,  hut  was  not  looking  out,  and 
did  not  see  plaintifC  until  he  was  struck.  Held,  that  the  facts  establish  a  case  of 
ordinaiT  negligence  only,  and  that  a  judgment  for  punitive  damages  should  be  re- 
versed.'^ 

Si.  Bams— AcciDsirrs  at  OBossnros— Futdiko  op  Jort— SunrrcimoT  or  Etidbnos. 
In  an  action  agi^t  a  railroad  company,  plaintiff  testtfled  that  he  was  struck  by 
a  train  at  a  pidnt  where  a  highway  crossed  defendant's  track.  There  was  evidence 
tiiat  none  of  his  bones  were  broken ;  that  he  moved  himself  after  he  was  struck, 
and  before  he  was  discovered;  that  he  was  found,  unable  to  move,  80  feet  from  the 
crossing;  that  his  hat  was  fonnd  some  dlstanoe  nrom  the  crossing;  that  the  shock 
mndared  him  unoonsoknu  for  a  time.  Held,  that  a  finding  that  he  was  struck  at 
the  orossing  was  not  against  the  weight  of  evidence. 

Appeal  from  circuit  court,  Oallatin  county. 

Action  brought  by  W.  Bower  Roberts  against  the  LouiaTUle  &  Nashville 
Bali  road  Company  for  Injurlee  received  at  a  highway  onwlng.  Terdlct  and 
Judgment  for  plaintiff,  and  defendant  appeals. 

Wm,  Lindtay,  H.  W.  SrucB.  Wirulow  (ft  Win$low,  and  Z.  L.  Tiller,  for 
al^llant.  0.  B,  Ballam,  T.  F.  Hallamt  Montgomery,  Xt'fwfsay  A  Hotbi, 
and  Montgomtry  d  Pwry*  for  appellee. 

BEmrsFT,  J.  The  appellee,  W.  B.  Roberts,  by  this  action,  claims  that  be- 
tween 10  and  11  o'clock  at  night,  on  the  22d  of  March,  1884,  he  was  crossing 
the  appellaot'e  railroad  track  at  a  place  where  the  public  highway  crosses 
the  same  at  Sparta  station,  in  the  village  of  Sparta,  Oallatin  county,  Ky.; 
that,  while  crossing  the  appellant's  road  at  said  place,  the  appellant's  em- 
ployes, in  charge  of  its  passenger  train  of  cars,  grossly,  willfully,  and  negli- 
gently ran  the  engine  drawing  said  train  ngainat  him,  thereby  inflicting  upon 
him  serious  and  permanent  injnries.  The  appellant  denies  that  the  appellee 
was  injured  by  the  gross  or  willful  negligence,  or  any  negligence  whatever, 
of  its  employes.  It  clnims  that  the  appellee  was  not  injured  while  on  the 
public  crossing;  that  whatever  injuries  be  received  occurred  while  he  was  a 
trespasser  upon  the  appellant's  track,  and  without  any  n^ligenoe  on  its  part. 
The  case  was  submitted  to  the  jury  for  special  findings;  and  upon  their 
Bndings  the  circuit  court  gave  judgment  for  the  appellee  for  97,000  actual 
damages,  and  S8,500  punitive  damages.  The  case  is  here  for  review.  The 
jury  found — Firat,  that  between  10  and  11  o'clock  at  night  the  appellee  was 
struck  by  the  appellant's  engine  while  crossing  the  appellant's  track,  where 
the  pubUc  road  leading  from  Owenton  to  Warsaw  crosses  the  same;  second, 
>  that  the  appellee,  in  attempting  to  cross  the  track,  exercised  ordinary  care  and 
diligence     looking  and  listening  to  ascertain  the  approach  of  the  train. 

The  only  positive  proof  as  to  tiie  place  where  the  appellee  was  when  he  was 
atmck  Is  furnished  by  his  own  evidence.  He  says  that  he  was  on  theorossing. 
The  circumstances  relied  on  by  the  appellant  to  disprove  his  statements  are 
that,  when  attention  was  directed  to  him  by  his  calling  for  help,  he  was  lying 


'See  note  at  end  of  case. 
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partially  on  the  end  of  the  platform,  about  80  foet  from  the  crossiDg.  and  his 
hat  was  found  some  distance  from  the  croBsing,  near  the  rail,  with  the  brim 
cut  as  though  the  wheels  of  the  car  had  passed  orer  it;  also  that  the  shock  of 
the  collision  rendered  him  unconscious  for  a  time,  and  the  further  fact  thst 
he  was  unable  to  move  himself  when  found.  To  counteract  these  circum- 
stances, the  jury  had  his  positive  statement  that  he  was  on  the  crossing  at 
the  time  he  was  struck.  And  as  none  of  his  bones  were  broken,  and  as  the 
shock  did  not  immediately  overcome  bis  power  to  move  himself, — for  he  did 
move  himself  before  he  was  discovered, — said  circumstances  do  not  oondn- 
sively  establish  the  fact  that  he  did  not  move  himself,  althougti  in  an  uncon- 
scious or  dazed  condition,  from  the  crossslng  to  the  end  of  the  platform.  The 
jury  doubtless  concluded  that  he  did,  tuid  we  are  not  prepared  to  sajr  that  their 
finding  is  against  tlie  weight  of  the  evidence. 

Although  the  appellee  was  crossing  the  appellant's  tnek  on  a  iatk  night, 
yett  bis  purpose  being  lawful,  he  was  not  guilty  of  Diligence  in  attempting 
to  cross  the  track,  provided  he  used  that  degree  of  care  and  prudmoe,  to  pre- 
vent a  collision  with  any  tnda  that  might  be  passing,  that  men  of  ordinary 
care  and  prndence  wonld  commonly  use  under  similar  cltcamstances.  The 
jury  found  that  he  did  use  such  care  and  prudence.  On  the  other  hand,  the 
appellant's  engineer,  in  chai^  of  the  train,  testlfles  that  the  train  approached 
the  crossing  on  a  down  grade;  that  the  air-brakes  which  had  been  put  on  for 
the  purpose  of  decreasing  the  speed  of  the  train,  and  stoi^ing  it  in  case  the 
stop  si^kal  was  displayed  at  the  depot,  were  released,  there  being  no  signal 
displayed,  within  65  or  100  yards  of  iAe  crossing,  vhw^  Uie  speed  oi  the 
train  was  gradually  increased;  that  when  in  about  50  yards  of  the  phitfivm. 
which  was  about  80  feet  from  the  crossing,  he  took  his  eyes  from  the  track, 
and  looked  into  the  cab  for  the  purpose  of  patting  the  injector,  an  Instrument 
used  to  su{^y  the  boiler  with  water,  to  work;  that  when  he  again  pat  his 
eyes  upon  the  traxk  he  saw  something,  which  he  took  to  be  a  dog,  was  b^g 
struck;  that  he  oould  have  seen  a  man  on  ttie  track  at  a  distance  oiWor'n) 
ynrds.  From  this  and  other  evidence  the  jury  found  that  the  engineer  was 
negligent  in  releasing  the  airbrakes,  thereby  Increasing  the  rate  at  speed  to 
17  or  18  miles  on  hour,  and  taking  bis  ^es  off  the  toaek,  vhweby  the  appd- 
lee  was  steuok;  that  but  for  such  n^lgenoe  he  could  have  seen  the  appellee 
in  time,  with  the  air-brakes  in  a  condition  for  immediate  service,  to  chedc the 
speed  of  the  train  so  as  to  give  the  i^pellee  time  to  cross  the  track  In  safely; 
tiiat  bat  for  the  increased  speed  of  the  train  the  appellee  oould  have  crossed 
the  track  in  safety. 

It  Is  clear,  from  the  evidence,  that  one  more  step  would  have  brought  off 
the  appellee  harmless;  It  is  clear  that  hecould  have  taken  that  step  with  safety 
but  for  the  increased  speed  of  the  train ;  it  is  also  clear  that,  had  the  air-brakes 
remained  on,  the  speed  of  the  train  would  not  have  been  Increased ;  and,  if  the 
engineer  had  not  taken  his  eyes  off  the  track,  he  could  have  sem  the  appellee 
in  time,  with  the  aid  of  the  brakes  on,  to  check  the  speed  of  the  train  so  as  to 
enable  the  appellee  to  cross  the  track  in  safety.  Both  appellee  and  appellant 
had  an  equal  right  to  cross  the  track  at  i  he  place  of  crossing.  It  was  the  du^ 
of  the  appellee  to  use  such  care  and  caution  in  order  to  prevent  injury  to  him- 
self as  well  as  the  appellant  and  its  passengers,  as  persons  of  onlinary  pru- 
dence would  commonly  use  under  similar  circumstances.  A  similar  duty 
rested  upon  tlie  appellant,  not  only  fen-  the  protection  of  the  appellee,  but  for 
the  protection  of  its  passengers.  As  the  crossing  wu  in  tlie  village  of  Sparta, 
and  within  a  few  feet  of  the  depot,  and  as  residences  were  on  each  side  of  the 
tnu^E,  and  as  the  train  was  moving  down  grade  towards  the  depot  platform 
and  crossing,  and  as  travelers  on  foot  and  with  teams  were  likely  to  be  trav- 
eling on  the  highway  at  the  crossing  at  that  time  of  night,  and  as  the  engineer 
could  not  see  a  person  beyond  65  or  70  yards  from  the  engine.  It  was  but  oidt* 
nary  duty  on  the  part  of  the  appellant  to  use  such  care  for  the  protection  (tf 
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persons  crossing  at  the  crossing  as  was  reasonably  commensurate  to  the  fore- 
going surroundings.  Therefore,  as  the  app^ant's  engineer  failed  to  keep  the 
train  under  his  control,  by  releasing  the  air-bralces  wliile  the  train  was  moving 
OQ  a  down  gnwle,  and  as  such  release  was  at  a  point  from  which  the  engineer 
could  not  see  whether  the  crossing  was  clear,  it  was  proper  for  tlie  court  to 
sntoiit  the  question  as  to  whether  such  conduct  was  negligent  to  the  jury. 
Also  it  was  proper  for  tlie  court  to  submit  the  question  to  the  jury  as  to 
whether  or  not  It  was  negligent  in  the  engineer  to  take  hia  eyes  from  the 
track,  under  ttie  circumstances.  For  as  the  appellant  was  engaged  in  a  busi- 
ness that  involved  danger,  and  as  the  danger  was  such  as  to  imperil  human 
safety,  especially  at  said  crossing  at  that  particular  time,  its  care  should  have 
been  such  as  was  reasonable  enougli  to  prevent  the  possibility  of  mischief,  so 
that  its  occurrence  raiglit  be  rightfully  treated  as  accidental,  and  not  negli- 
gent; and  the  jury  having  found  that  the  engineer's  releasing  the  air-brakes, 
and  t^ng  bis  eyee  off  the  track,  was  negligence,  we  think  that,  under  the 
circumstances  of  this  case,  it  was  actionable  negligence.  We  think,  how- 
ever, that  the  ttutsta  establish  a  case  of  only  ordinary  negligence,  and  not  a  case 
of  gross  or  willful  negligence.  The  action  of  the  circuit  court,  in  so  far  as 
judgment  was  rendered  on  the  separate  findings  of  the  jury  fixing  punitive 
damages  at  83,500  for  willful  neglect,  muHt  be  reversed,  with  directions  to  dis- 
miss said  claim;  but  the  judgment  of  the  court  on  the  other  separate  finding 
of  the  jury,  for  S7,000,  the  actual  damages  that  the  appellee  sustained  by  rea- 
son of  his  injuries,  ts  affirmed. 

NOTE. 

BlXBHPLABT  DAiuem.  Judgment  oannot  be  rendered  for  azempluy  damagw,  in  an 
mOOaa  mgainsb  a  railroad  conpany  tor  peisooal  Injuries,  when  the  peutton  oontalns  no 
allegation  of  any  act  or  ciroumstanoe  iudlcatins  either  naud,  malice,  groee  negligence, 
or  oppreaaton  on  the  part  of  the  company,  and  also  falls  to  allege  any  acts  of  its  servanta 
eonsutating  fraud,  malice,  gross  negligence,  or  oppression  committed  by  direction  of 
the  compan;,  or  ratified  by  it,  or  that  the  company  has  been  guUty  of  gross  negligence 
in  the  selection  and  employment  of  servants  whose  acts  oansntnte  fraud,  malice,  gross 
iiMligence,  or  oppression.   Railway  Co.  v.  Qan^  (Tex.)  7&.W.  Rep.  809. 

PuniUve  damages  may  be  given  against  a  defendant  when  the  Injuries  received  by 
^aintUT  ware  intanded,  or  ocenrred  uuonfrti  oarelesmess  or  negllgenoe  amounting  to  a 
wrong  BO  reckless  and  wanton  as  to  be  wimout  palliation  or  ezonse.  Ross  v.  Leggett. 
(Mich.)  28  N.  W.  Rep.  605:  Boyle  v.  Case.  18  Fed  Rep.  880;  SuUivan  v.  NavigaUon  Co., 
(Or.)  7  Pac.  Rep.  508;  MoDevitt  v.  Vial,  (Pa.)  11  AU.  Rep.  645;  Traction  Co.  v.  Orbann, 
(Fa.)  13  AtL  Rep.  818;  Railroad  Co.  t.  Rice,  (Kan.)  10  Fao.  Rep.  817.  But  the  facta  need 
not  be  uaeh  as  would  subject  the  defendant  to  a  oriminal  prosecution.  Railroad  Co.  v. 
Randall,  (Oa)  4  S.  E.  Rep.  674.'  Such  damages,  to  be  eflectnaL  mnst  have  some  relati<m 
to  the  financial  ability  of  defendant  Spear  v.  Hiles,  (Wis.)  SON.  W.  Rep.  606;  Brown 
T.  Evans.  17  Fed.  Rep.  912;  Webb  v.  Olhnan,  (Me.)  13  Atl.  Rep.  688.  The  fact  that  the 
plaintiff  is  a  corporation  is  no  objection  to  an  award  of  exemplary  damages.  Railroad 
Co.  T.  Telephone  Co.,  (Tex.)  6  S.  W.Rep.  617.  Ezemj^wry  damages  cannot  be  awuded 
where  no  actual  damage  has  been  aoffered.  Bcbippel  v.  Norton,  (Kan.)  10  Fao.  Bbo,  8M  ; 
Kuhnv.  RaihmkI  Co.,  (Iowa,)  87  N.  W.  Rep-  W6. 


Taylor  r.  (Commonwealth. 

(Court  of  Appeals  of  Kentucicy.   May  24, 1888.) 

CbOOKAI.  Law— EVIDBSOB— CoBROBOaATIOK  op  ACOOMPLIOS  TBSTIMOirr. 

Crim.  Code  Ky.  {  S41,  provides  that  "a  conviction  cannot  be  had  upon  the  testl- 
BHKiy  ot  an  accomplice,  unless  corroborated  by  other  evidence,  tending  to  connect 
dofnidaiit  with  the  otHnmlssion  of  the  offense;  and  the  corroboration  Is  not  suifi- 
olmt  if  it  merely  show  that  the  offense  was  committed,  and  the  oiroumstances 
thereof. "  Defendant  was  connected  with  the  theft  for  which  he  was  indicted,  in- 
dependently of  the  testimony  of  an  accomplice,  only  by  testimony  that  one  of  the 
thuigs  stolen  liad  been  found  in  a  place  where  it  was  probable  be  had  hidden  It. 
SsM^  that  defendast  was  entitled  to  an  instxnotlon  embodying  the  entire  sub- 
stance of  the  above  section.' 

iGoncemlng  the  necessity  of  corroborating  the  testimony  of  an  accompiio^  In  order 
to  anstain  a  conrlocion,  and  the  extent  of  such  corroboration,  see  Blaln  v.  State,  (Tex.) 
7  &  W.  Bap.  880,  and  note;  Wisdom  t.  People,  (Colo.)  17  Pac.  Rop.  &1»,  and  oote. 
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Appeal  fRHD  circuit  cour^  Harlan  county. 

Indictment  of  Dillard  Taylor  for  bouw-breafcing,  and  rtealiiv  therefrom. 
Judgment  of  conviction,  and  defendant  appeals. 
D.  K.  Sawiingt,  for  appellant.  P.  W.  Sardt$it  Cor  the  Oommonwealth. 

Lbwis,  J.  Appellant  waa  Indicted  for  the  offense  of  hooae^iiaidclag.  and 
stealing  therefrom*  and  the  only  ovldenoe  oonnecting  him  with  tin  eommJs- 
sion  of  it,  besides  that  glren  by  an  avowed  acoompltc^  was  that  a  bottle  «f 
whisky,  identified  by  the  owner  ol  the  store^use  bnAm.  was  found  when 
it  is  probable  the  accused  hid  it.  Bat  that  fact  was  exphiined  by  him,  and  Uy 
his  mother  and  sister,  in  a  manner  calculated  to  relieve  him  from  the  charge; 
for  those  two  witnesses  testify,  notonfythattlie  accused pnrcbwedthewbUy 
from  tlie  person  whd  adcnowledged  his  own  guilt,  and  yet  ta^ified  as  a  wit- 
ness, and  hid  it  because  his  father  was  oppoeed  to  the  use  of  whisky  by  hie 
son,  but  they  also  state  facts  teoding  strongly  to  MtiMlsh  an  iUtbL  It  is 
therefore  clear  that  the  conviction  of  appellant  was  oMainad  principally.  If  not 
wholly,  upon  the  evidence  of  an  acknowledged  accomplice,  loidUM  accused,  as 
has  been  repeatedly  held  by  this  court,  was  eutitled  to  an  instruction  to  the 
Jury  given  in  the  language  of  section  241.  Crim.  God^  which  is  as  follows: 
"A  conviction  cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  cop- 
roborated  by  other  evidence  tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense;  and  the  corroboration  U  not  9Mffieient  if  it  mertiy 
show  that  the  offense  waa  eommitttd,  and  t?ie  circumttances  thtreqf." 

The  lower  court  omitted  from  the  instruction,  given  on  its  own  motiont  the 
last  part  of  the  section  which  wu  have  italicized,  and  refused  to  give  an  in- 
struction asked  for  in  belialf  of  the  accused  in  the  kinguage.  and  embodying 
the  entire  substance  of  that  section.  Tt  is  not  difficult  to  perceive  bow  a  cop- 
roboration  by  another  person  of  the  testimony  of  an  accomplice,  astothecomi- 
mlssion  of  the  offense  and  the  circumstances  under  which  it  was  committed, 
might  be  regarded  by  an  ordinary  jury  as  tending  to  connect  the  accused  with 
it,  even  in  the  absence  of  other  evidence  in  fact  having  such  tendency  or  rea- 
sonable effect.  And  hence  the  necessity  of  clearly,  fully,  and  aplidtly  in^ 
structing  the  jury  what  evidence,  aooording  to  law,  they  may.  and  what  Uiey 
may  not.  consider  sulBcient  to  connect  the  defendant  with  the  commission  of 
the  offense.  Besides,  the  legislature  has  deemed  it  neosesary  to  prescribe  the 
condition  upon  which  the  testimony  of  an  accomplice  may  be  received,  and  the 
rule  by  which  juries  are  to  be  governed  in  determining  the  credibility  of  such 
testimony,  and  courts  are  not  authorized  to  disregard  the  conditions,  or  relax 
or  impair  the  rule.  For  that  error,  which  we  consider  prejudicial  to  the  aub- 
atanthil  rights  of  the  accused,  the  judgment  is  reversed  for  a  new  trial. 


Ellisoh  v.  State. 
{Cowrt  of  AppeaU  of  Texas,  i^prll  7, 1888.) 

I^ABOBMT— EVIDIHOB— VaLOI. 

Conviction  of  theft  of  oom,  In  the  total  absence  of  proof  as  to  its  value,  wHl  be 
set  aside. 

Appeal  from  Dallas  county  court;  £.  G.  Boweb,  Judge. 

Information  against  Floyd  Ellison  charging  ttie  theft  of  own  of  the  value 
of  92.40.  Judgment  of  conviction,  from  which  defendant  i^tpeala.  Puniah- 
ment  was  assessed  at  Qve  (lays  in  tlie  county  jail. 

Lauderdale  iC  CuZJen,  for  appellant.  Ant.  Atty.  Qm.  J>a«fdson,  tox  tha 
State. 

'WiLLSON.  J.  It  is  essential,  in  all  prosecutions  for  theft,  except  for  tJieft 
from  the  person,  and  theft  of  a  horse,  mule,  ass,  or  cattle,  to  both  allege  and 
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prove  the  value  of  the  property  stolen.  In  this  case  the  conviction  Is  for  the 
theft  oi  corn,  and  there  is  no  proof  whatever  In  the  record  in  support  of  the 
all^atioa  of  valae;  wherefore  the  conviction  is  not  warranted  Yty  the  evi- 
dence, and  must  beset  aside.  Willson.  Tex.  Crim.  Laws,  8  1285.  There  are 
other  questions  presented  in  the  record,  wht^b  we  do  not  detormine,  because 
they  are  not  likelj  to  arise  on  aiurther  telal.  The  Judgmoit  is  reversed,  and 
the  cause  remanded. 


Bob  e.  Stats. 

(Court  of  AvpeaU  of  T^xat.   February  90, 1888.) 

3.  HoHioisi — ^UiTBDBit — ^Inbtsootionb — RioBT  TO  B>  Hbabd  BT  CoUKSBIk 

Under  the  ruto  that  a  charge,  If  clearly  erroneous,  is  ground  for  reversal,  though 
not  obleoted  to  until  appeal,  if  it  relates  to  a  material  matter,  and  is  calculated  to 
prejucBce  defendant,  a  charge  on  a  trial  for  murder,  not  excepted  to,  to  disregard 
the  arguments  of  counsel,  and  try  the  case  by  the  law  given  in  the  charge  ana  the 
testimony  admitted,  "and  allow  nothing  else  to  influence  you  in  finding  your  ver- 
dict, "  is  not  a  deprivatioii  of  the  right  to  be  heard  by  oouosel  so  as  to  be  oause  for 
revenaL 

9.  Buia— MuKDiR— iNSTSuonoHS— CoMmmiKe  on  thi  Evidbxob. 

Under  the  rule  above  mentioned,  language  in  a  charge  not  excepted  to,  as  fol- 
lows :  "  In  80  far,  in  this  case,  as  circumstantial  evidence  is  relied  on  to  convict, 
is  not  an  intimation  that,  in  the  opinion  of  the  Judge,  there  was  direct  evidence  In 
the  case,  so  as  to  be  cause  for  revenaL 

8.  SaMB— MDRDHB— iNSntCOTIOKS— AOCOHFLICSS. 

Under  the  rule  above  mentioned,  in  a  trial  fdr  murder,  a  oha^e  that  the  defense 
alleges  that  two  witnesses  are  accomplices  when  the  defease  does  not  so  allege,  but 
obtuis  that  the  two  witnesses  were  aole  perpetrators,  objected  to  as  directing  the 
mind  of  the  Jniy  to  defendant  as  prtrndpu.,  auioe  upon  the  evidence  a  tdiarge  upon 
aocomplioes  was  required  whatever  was  alleged  by  defendant,  is  not  cause  for  re- 
versal. 

4.  BjJKS — HUBDSB  BT  FoiSOniNO — SUFTIGIBNCT  Or  EviDBNCB  TO  CoNVICT. 

On  trial  ot  defendant  for  the  murder  of  his  wife,  whom  the  Inqnest  showed  to 
have  died  from  •txyohnlBe,  erldsDoe  that  he  gave  her  as  mediidne  a  powder,  si^ng 
that  It  was  quinine :  that  he  snbatltnted  for  the  paper  which  had  omtained  the  pow- 
der another  -paper  like  it,  wUch  had  contained  quinine;  that  defendant  was  seen 
shortly  before  the  death,  in  consnltatloa  with  witness  C,  who  testified  that  he 
bfmgbt  stfTohniue  at  request  of  defendant,  who  told  him  to  explain  that  it  was 
wanted  to  kUl  w«AV8S  with,  and  that  tf  he  was  asked  as  to  what  became  of  It  to  say 
that  he  had  left  it  in  Ids  overooat  pocket,  from  which  it  was  stolen,  Befendant  stat- 
ing that  his  purpose  was  to  kill  some  doga,  so  that  he  could  visit  a  woman  in  the 
nogfaborhooa  at  night;  that,  after  the  death,  he  wished  witness  to  go  into  the 
country ;  and  that  the  wife's  life  was  insured  for  UiOOO,— sustains  a  verdiot  for  ooa- 
vlcUon. 

8.  Affbai<— BjEvnw— Objbotiohb  hot  Raised  Bblow. 

Ohjectiou  to  evidence  admitted  at  the  trial  will  not  he  oonsidered  in  the  ahaenoe 
ofamllof  exoeptlonBiOraahowinglnthe  record  UiatohjecUon  below  was  made. 

Appeal  from  district  oonrt,  GrimM  coantj;  K.  G.  Ktttbeli.,  Judge. 

Indictment  and  conviction  of  W.  H.  Boe,  the  appellant.  At  about  noon 
on  the  7th  day  of  September,  1886,  Mrs.  Jennie  Hoe,  the  wife  of  the  appel- 
lant, complaining  ^feeling  unwdl,  the  defendant  administered  to  hw  a  med- 
icine in  powder,  which  he  told  her  waa  quinine.  He  placed  the  particles  in 
a  apooniul  of  cold  ooffee.  Mrs.  Boe,  In  Uie  presence  of  one  of  the  wllnessea, 
endeavraed  to  dlasfdve  the  powdw  by  stirring  it  with  her  flngw,  and  called 
the  defendant's  attention  to  the  peculiw-  appearance  of  thequimne.  fie,  how- 
eveTi  assured  her  that  it  was  quinine,  and  that  he  got  it  fn»ia  a  particnlar 
drug-store.  Thereupon  she  drank  the  prqmratlon,  and  retired  to  another 
room  of  the  house.  She  was  soon  taken  wiUi  contultions,  and,  after  sufler- 
ing  for  an  hour  or  m«e,  died.  Examinatiott  of  the  stonuch  disclosed  that 
death  reaalted  from  stiyohnlne  poison.  Several  witnesses  iot  the  state  testi- 
fied that  they  saw  the  defendant  and  one  Cotton,  a  n^ro*  at  one  time  a  fiunily 
aervant  of  the  defendant*  in  close,  confidential  conversation,  at  about  11 
o'clock  on  the  &Ud  morning.  Th^y  located  the  two  first  at  a  certain  saloon 
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in  HuDtsville,  and  then  in  an  nUey-waj  near  a  certain  restaurant;.  Cotton 
testified  for  the  state  that  early  on  the  morning  of  the  fatal  da^  he  met  the 
defendant  at  the  saloon  mentioned  by  other  witnesses,  and  went  from  there 
with  him  to  the  alley  at  the  restaurant.  At  that  point  defendant  gave  him 
25  cents,  and  aslied  him  to  go  to  a  certain  drug-store,  and  purchase  a  small 
bottle  of  strychnine  for  him,  and  to  explain,  if  asked  why  he  wanted  it.  that 
it  was  for  him,  (Cotton,)  and  that  he  intended  to  use  it  to  kill  wolves.  The 
witness  asked  defendant  what  he  renlly  wanted  with  the  strychnine,  and  he 
replied  that  he  wanted  to  poison  some  dogs  belonging  to  a  neighbor  who  had 
in  his  employ  a  certain  negress  whom  he  wanted  to  visit  at  night.  Cotton 
testiQed  that  he  bought  the  strychnine,  in  a  small  bottle,  from  the  druggist, 
explaining  ttiat  he  wanted  it  to  po^on  wolves  with,  (and  to  this  extent  he 
was  corroborated  by  the  druggist,)  and  took  it  to  and  gave  it  to  defendant^ 
who  then  told  him  that,  if  he  was  questioned  by  anybcKly  about  the  strych- 
nine, he  must  say  that  he  put  it  in  the  pocket  of  his  overcoat,  then  hanging 
in  the  restaurant,  and  that  It  was  removed  from  tliat  pocket  by  some  one  whom 
he  did  not  know.  Defendant  and  witness  then  separated,  and  about  2  o'clock 
the  witness  heard  of  the  sudden  death  of  Mrs.  Boe.  He  was  questioned,  dur- 
ing the  evening,  about  ttie  bottle  of  strychnine  he  liad  bought  in  the  morning, 
and,  as  directed  by  defendant,  he  represented  that  it  was  stolen  from  bis  over- 
coat. It  was  also  shown  that  on  the  night  of  the  day  of  Mrs.  Roe's  death, 
which  was  before  the  arrest  of  the  defendant,  the  defendant  went  to  Cotton's 
house,  and,  disguising  his  voice,  called  him.  Cotton  not  being  st  home,  his 
wife  answered  the  call,  and  defendant  told  her  that  he  wanted  Cotton  to  go 
to  the  country  for  him  ou  tliat  night.  The  paper  from  which  the  defendant 
poured  the  powder  in  the  spoon  was  taken  by  faim  from  the  mantel-piece.  He 
left  another  paper  like  it  on  the  mant^-piece.  That  paper,  it  was  proved  by 
analysis,  contained  pure  quinine,  and,  it  was  proved  by  a  druggist,  was  one 
of  two  papers  of  quinine  sold  by  him  to  defendant  a  few  nights  before.  He 
IdentiOed  it  means  of  the  paper,  and  by  means  of  a  croM-nuu4c  placed  on  It 
by  defendant  at  the  time  he  bought  It.  He  pnt  a  cross-murk  on  both  quinine 
papers,  the  witneas  supposed,  as  a  means  at  distlngulshlDg  the  quinine  £rom 
Dover's  powders  which  he  bought  on  the  aame  night.  The  quinine  in  the 
two  papers  eame  from  the  sune  bottle,  and  wm  taken  oat  of  the  bottle  at  the 
same  time,  'it  was  also  proved  that  the  defendant  and  his  wife  vere  mem- 
bers of  the  society  known  as  the  '*Enights  and  Ladies  of  Honor,"  and  that 
the  lives  of  each  were  insured  for  the  benefit  of  the  other  for  92,000,  and  that 
dtfendant,  but  a  few  days  before,  paid  the  dues  on  the  policies  with  borrowed 
mon^.  He  was  defeated  for  city  marshal  on  the  day  before  the  tragedy.  The 
defense  was  directed  to  the  ImpMchment  of  the  main  witnesses  for  the  state, 
and  proof  that  defendant  had  always  tieen  a  kind  and  indulgent  husband. 

/.  Jr.  JfaaMy  and  Sarle  Adanu,  for  appellant.  AMt,  Attjf.  €fm.  ItatMson, 
tot  the  State. 

White,  P.  J.  Appellant  was  Indicted  for  the  murder  of  his  wife  by  poi- 
son. There  were  two  changes  of  venue  in  the  caae;  the  first  at  defendant's 
instance,  and  based  upon  both  the  grounds  mentioned  in  the  statute.  Code 
Grim.  Proc.  art.  578.  The  second  was  at  the  suggestion  (tf  the  defendant,  but 
upon  the  conrt*8  own  motion,  on  the  ground  of  undne  excitement  of  the  pub- 
lic mind,  and  attempted  mob  violence,  in  Madison  county,  (to  whldh  the  venue 
had  fint  been  changed,)  rendering  it  probaUe  that  a  trial  alU^e  fair  and  im- 
partial to  the  accused  and'tbe  state  could  not  be  had  in  said  county.  On  Oc- 
tober 81, 1887,  the  cause  was  brought  to  trial  in  the  district  court  <tf  Grimes 
county,  to  which  the  venue  had  thus  finally  been  changed,  and  the  result  of 
the  trial  was  defendant's  conviction  of  murder  of  the  first  degree,  and  hlapnn* 
ishment  assessed  at  death.  The  record  is  voluminous,  containing  over  a  han- 
dled pages  of  closely-written  matter,  and  It  shows  that  the  case  was  earnestly 
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and  botly  omtested  1^  tbe  Able  and  mloas  coansel  engaged  on  boUi  aidam 
and  yet  there  is  not  a  single  biU  of  exceptions  raserved  by  the  defendant  tp 
any  ruliim  of  tbe  court;  uid  no  exception  was  sav^  to  the  charge  of  the 
court,  and  no  special  instruction  requested  for  defendant.  The  motion  for  a 
new  trial  oontained  eight  s^urate  grounds  of  supposed  error.  It  wm  oyw- 
raled»  and  the  learned  trial  Judge  has  given  ,in  a  writing  embodied  In  the 
transcript  his  reasons  urtatim  fat  the  several  rulings  oomplidned  ot  These 
supposed  errors  are  objections  relating  chiefly  to  certain  portions  of  the  eha^e 
of  the  court.  As  stated  above,  Uie  t^rge  of  the  court  was  not  excepted  to. 
In  such  a  state  of  case,  4n  order  to  avail  of  errors  in  tbe  diarge  on  a  motion 
for  a  new  trial,  it  must  ^ipear  that  "the  court  has  misdirected  the  jury  as  to 
the  law,  or  has  committed  any  other  material  error  calculated  to  injure  the 
lights  of  the  defendant."  Code  Grim.  Froc.  art.  777.  subd.  2.  A  diarge 
clearly  erroneous,  though  objected  to  for  the  first  time  on  appeal  in  this  court, 
will  constitute  cause  for  a  reversal  if  it  relates  to  a  material  matter,  and  was 
calculated  to  mislead  the  jury,  to  the  defendant's  injury.  Biahop  v.  Statet 
43  Tex.  390.  The  true  rule,  as  now  recognized  and  settled  by  this  court,  is 
that  "if  there  was  a  material  misdirection  of  law  applicable  to  the  case,  or  a 
failure  to  give  in  charge  to  tbe  jury  the  law  which  was  required  by  the  evi- 
dence in  the  case,  and  suchwror  or  omission  was,  under  all  tbecircumstancn 
of  tlie  case,  calculated  to  prejudice  the  rights  of  tbe  defendant,  this  court 
should,  for  either  cause,  reverse  the  judgment."  Elam  v.  State,  16  Tex. 
App.  34;  Lewis  v.  State,  18  Tex.  App.  401;  Hart  v.  StaU,  21  Tex.  App.  163: 
LeacM  v.  8taU,  22  Tex.  App.  280.  3  S.  W.  Bep.  539;  SmUh  v.  State^  22  Tex. 
App.  »16.  S  S.  W.  Rep.  684;  Jackson  v.  StaU,  22  Tex.  App.  442,  3  S.  W. 
Itop.  Ill;  Cook  V.  State,  22  Tex.  App.  511,  3  S.  W.  Kep.  749. 

Let  us  apply  these  tests  to  the  particular  portions  of  tbe  charge  complained 
of  in  this  case.  In  tlie  fifth  paragraph,  tbe  instouction  is:  "  What  counsel  on 
either  side  may  say,  in  the  course  of  argument,  as  to  their  personal  lielief  in 
the  guilt  or  inno(%nce  of  ihe  defendant,  is  not  in  any  degree  evidence,  and  as 
such  will  be  entirely  disregarded  by  you,  and  you  will  try  the  defendant  wholly 
hy  the  law  as  given  you  in  this  charge,  and  by  the  testimony  admitted  to 
go  before  you,  and  allow  nothing  else  to  influence  you  in  finding  your  ver- 
dict. "  We  have  italicized  the  portion  which  is  tbe  subject-matter  of  com- 
plaint. It  is  insisted  that  to  instruct  tbe  jury  thus  was  equivalent  to  telling 
them  that  they  should  pay  no  regard  whatsoever  to  tbe  arguments  made  by 
counsel  in  behalf  of  the  defendant,  and  contravened  the  tenth  section  of  our 
constitutional  bill  of  rights,  which  guaranties  to  an  accused  in  all  criminal 
prosecutions  "the  right  of  being  heard  by  himself  or  counsel,  or  both."  Mr. 
Cuoley  says:  "With  us  it  is  a  universal  priuciple  of  constitutional  law  that 
the  prisoner  shall  be  allowed  a  defense  by  counsel."  Cooley,  Const.  Lim. 
(4th  £d.)  412.  "At  nisiprius  trials,  the  right  of  being  heard  cannot  be  do* 
nied  the  accused.  In  tTord  v.  Com.,  3  I^igh,  745,  it  was  held  that,  upon  the 
trial  of  a  question  of  fact  in  a  criminal  case,  the  accustrd  has  the  right  to  be 
beard  by  counsel  before  the  juiy,  and  the  court  has  no  right  to  prevent  him 
from  being  heard,  however  simple,  clear,  unimpeacbed,  and  conclusive  the 
evidence,  m  its  opinion,  may  be."  And  in  People  v.  Keenan,  13  Gal.  581, 
the  court  say:  "It  is  unquestionably  a  constitutional  privilege  of  the  accused 
to  be  fully  heard  by  counsel."  Tooke  v.  State,  23  Tex.  App.  10.  3  S.  W.  Kep. 
782.  "It  Is  said  that  every  party  to  a  trial,  civil  or  criminal,  has  the  legal 
as  well  as  natural  right  to  be  heard  in  his  own  cause  by  himself  or  counsel; 
and  no  rule  of  practice  can  deprive  him  uf  this  right  if,  at  the  proper  time 
and  in  the  proper  way,  he  offers  to  exercise  it."  Hodoitsky  v.  McQee,  4  J.  J. 
Marsh.  271.  Another  court  baa  said  that  "a  party  to  a  civil  action  has  a 
right  to  tw  heard,  not  only  in  the  testimony  of  bis  witnesses,  but  also  in  the 
arguments  of  his  counsel.  It  matters  not  how  weak  and  inconclusive  his 
testimony  may  be,  if  it  is  enough  to  present  a  disputed  question  of  fact  upon 
v.88.w.no.6— 30  ^  , 
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which  he  is  entitled  to  the  veidict  of  the  Jury,  he  has  a  right  to  present  in  the 
arguments  ot  bis  counsel  his  view  of  the  case.  This  ts  no  matter  of  discretion 
on  the  part  of  the  court,  bnt  an  absolute  right  of  the  party.  Dougla**  t.  UUl, 
29  Kan.  527."  In  criminal  eases  the  right  of  accused  persons  to  be  defended 
by  counsel  is  a  right  of  a  very  high  nature,  which  is  guarantied  by  the  con- 
stitution of  the  United  States,  and  by  the  constitutions  of  most  of  the  states. 
Under  these  oonstitatlonal  guaranties  it  is  the  unquestioned  right  of  every 
person  tried  upon  a  charge  of  crime  to  be  heard,  by  the  court  and  jury, 
through  the  lltw  of  counsel  learned  in  the  law,  upon  the  whole  case."  9  Criin. 
Law  Hag.  612-614.  In  a  dvll  case  this  Identical  qnestion  fame  before  the 
supreme  court  of  Georgia,  and  because  the  views,  language,  and  conclusions 
of  that  court  are,  in  our  opinion,  worthy  of  all  approval,  we  reproduce  what 
was  said  by  Kzsbet,  J.,  on  the  subject.  He  says:  "The  court,  further,  as 
we  have  aeeut  charged  the  jury  that,  in  detertninlng  this  question,  they  were 
not  to  look  to  the  argument  of  counsel.  Up(m  Qiis  snbject,  we  can  lay  down 
no  predse  mle.  In  a  veiy  slgnlflcant  sense,  tli^  must  \of^  to  the  argument 
«f  counsel.  Parties  have  a  right  to  be  heard  1^  counsel,  and  it  is  the  privf- 
Iflge  of  ooanael  to  address  the  jury  on  the  fiacts.  11  the  jury  ue  to  diangard 
the  arguments  of  oonnsel  altogether,  if  th^  are  to  sfaat  thcnr  eyes  to  thtir 
iUostratioDs,  comments,  uid  teasoofngs,  how  unmeaning,  indeed  how  ahenxd, 
is  the  appearance  of  counsel.  It  ifl  a  most  viUuable  right  to  be  represented 
by  learned  and  eloquent  counsel,  not  only  before  the  court  as  to  the  law,  but 
also  before  the  jury  as  to  the  facts.  It  means  something;  it  is  a  guaranty 
against  the  encroachments  of  power  upon  the  personal  rights  of  the  citizen. 
It  is  In  this  country  no  mean  privilege.  So  far  as  the  ftcts  in  the  case  are 
concerned,  the  privilege  is  valuable  just  because  the  jury  may  look  to  tbe  ai^ 
gnment  of  counsel. — may  consider  Ms  reasoning  before  making  up  their  vw- 
dict.  I  do  not  suppose  Ute  judge  in  this  instance  intended  to  in^nct  the 
jury  that  they  should  not  listen  to  and  avail  themselves  of  the  aid  ctf  the 
argument  of  counsel  in  coming  to  a  dedsion  In  this  case.  He  meant  that  the 
argument  <tf  oonnsel  should  not  be  to  them  a  baris  of  decision.  He  meant  to 
say  that  the  statements  and  inf  wenees  of  counsel  are  not  the  criterion  of  thdr 
judgment,  but  that  the  evidence  Is.  In  this  view  of  ttie  charge.  It  Is  not  at  all 
ol^ectionablfi.  The  true  view  of  the  position  of  counsel  before  the  jury  is  that 
offUdsorbelps.  •  *  *  His  business  is  tooomment  on  ttie  evidence;  to  sift, 
oompa^^  and  collate  the  facts:  to  draw  his  Illustrations  from  the  whole  circle 
of  the  sciences;  to  reason  with  the  accurate  and  power  of  ttie  trained  lo^dan, 
and  enforce  his  Muse  with  all  the  Insplrattons  of  genius,  and  adorn  i%  with 
all  the  attributes  of  eloquence.  It  Is  the  business  of  the  jury  to  listen,  to  be 
informed,  but  not  to  oboy.  They  sit  the  sworn  arbiters  of  we  cause,  bound 
by  the  most  solemn  sanctions  to  do  justice  bet  ween  the  psrties  according  to  the 
evidence."  QarrUoH  v.  Wilaxmon,  11  Ga.  154.  A  very  nice  most  serious 
question  would  have  been  presented  in  the  case  we  are  considering  had  this 
portion  of  the  charge  been  specially  excepted  to.  This,  however,  was  not 
done,  and  the  question  is,  was  it  calculated,  under  the  facts  and  circumstances 
of  the  case,  to  injure  the  rights  of  defendant?  In  view  of  the  explanation 
made  by  the  learned  judge,  we  think  not.  He  says:  "As  to  denying  the 
right  to  be  heard  bycounsel,I  allowed  fouroounsel  to  speak  for  thedefense, 
--4ll  that  they  ftsked;  and  gave  them  anlimited  time,  tne  four  aggregating 
seven  hours." 

It  is  strenuously  insisted  that  serious  injustice  was  done  the  defendant  in 
that  portion  of  the  sixth  paragraph  of  the  charge  contained  in  the  words : 
"The  facts  of  any  case  may  be  established  either  by  direct  or  circumstantial 
evidence,  and  in  so  f&r,  in  this  case,  as  circumstantial  evidence  is  relied  on  to 
convict."  The  contention  is  that  the  language  "In  so  far,  in  this  case,  as 
circumstantial  evidence  is  relied  on  to  convict,"  intimated  to  the  jury  that, 
in  the  opinion  of  the  court,  there  was  direct  erldenoe  <rf  defendant's  guilt, 
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and  that  the  jury  were  donbtleas  therAy  misled,  and  iafluenced  prejudicially 
to  defendant's  rights.  This  charge  was  not  excepted  to.  Viewing  It  in  con- 
nection with  the  other  portions  ox  the  charge  and  with  the  evidence,  we  can- 
not aay  it  was  an  warranted,  misleading*  or  calculated  to  lojure  the  rights  ot 
the  aocosed,  or  a  charge  upon  the  weight  ot  the  eyidence. 

Again,  the  tenth  paragraph  of  the  charge  Is  claimed  to  be  unjust,  unwar- 
ranted, and  prejudicial  to  defendant,  In  that  It  told  the  jury  that  "the  de- 
fense alleges  In  this  case  tiiat  if  JennieBoe  was  murdered  by  pcnson,  as  alleged, 
that  the  witnesses  Ann  Berry  and  Lewis  Cotton  stand  to  such  crime  in  the 
rdatlon  of  aocomplices;"  wbereaa,  on  the  contrary,  defendant's  counsel  9X- 
leged  nothing  of  the  Und,  but  claimed  that  Ann  Deny  and  Zjewis  Cotton 
were  thenuelTea  tiie  principals  In  the  crime,  and  that  the  defendant  had  no 
hand  in  it.  It  is  daimed  that  the  charge  directed  the  mind  ot  the  jury 
to  the  defendant  as  the  principal.  This  portion  of  the  charge  was  not  excepted 
to.  Under  the  tacts  ot  the  case  as  developed  by  the  evidence.  It  was  the 
bounden  duty  of  tlie  court,  as  was  ^ne  in  all  the  varied  phases  presented,  to 
charge  the  jury  fully  as  to  the  law  of  accomplices,  accessories,  tatdpartieept 
criminia.  If  not  "^aUeged"  by  defendant,  still  tiie  evidence  required  that  the 
jniy  should  consider  the  relationship  of  Derry  and  Cotton  to  the  murder,  both 
of  whom  defendant  was  endeavoring  to  implicate  In  the  crime  as  princlpalB; 
and.  It  not  principals,  then  to  detwmine  their  complicify,  it  any,  and,  if 
they  were  partte^,  tiien  the  neceBsityfcn*  COTrobwatlon  of  their  testimony. 
Taking  the  whole  of  the  chaige,  tt^^er  with  the  evidence  on  this  phase  of  the 
ease,  and  we  are  unable  to  declare  that  prejodidal  or  reversible  error  has  been 
committed  in  this  oartlcular.  Coleman  v.  State,  44  Tex.  109. 

Objections  urged  to  other  portions  ot  the  charge  are,  in  our  opinion,  with- 
out merit,  and  therefore  will  not  be  discussed,  and  especially  so  in  view 
of  the  tact,  repeatedly  stated,  that  no  exceptions  were  reserved  to  the  tdiaige. 
Over  and  above  the  questions  already  discussed  relative  to  it.  In  our  opinion, 
the  charge  was  a  full  and  explicit  exposition  of  the  law,  and  so  presented  as 
carefully  to  guard  and  protect  all  the  material  rights  of  the  defeiulant  In  con- 
nection with  the  evidence. 

One  or  more  complaints  are  made  to  evidence  which  was  permitted  to  be 
introduced.  There  Is  no  bill  ot  exceptions  saved  to  any  evidence  introduced 
on  the  trial,  and  the  record  tails  to  show  even  that  any  objection  was  made  to 
the  introduction  of  any  of  the  evidence.  '^The  action  of  the  court  below  in 
receiving  alleged  Incompetent  evidence  is  not  reversible  by  Uds  court  in  the 
abeence  of  a  bill  of  exceptions  (in  thf  statonent  of  facts  or  sqwiately)  show- 
ing that  such  evidence  was  ol^ected  to  when  it  was  first  offered."  Oonwr 
V.  ataU,  17  Tex.  App.  1. 

A  last  ground  of  contention  upon  the  part  ot  the  appellant  Is  that  the  evi- 
dence does  not  sustain  the  verdict  and  judgment  On  the  contrary,  it  is  claimed 
that  they  are  ^fainst  the  evidence.  To  ^is  we  cannot  agree.  The  evidence 
is  amply  sufficient  if  the  state's  witnesses  are  to  be  belief,  as  it  seems  tbcor 
were  both  by  the  jury  and  the  judge  presiding  at  the  triaL  If  they  are  to  be 
credited  in  their  statements,  then  those  statements  and  surrounding  eironm- 
stances  establish  a  case  ajpiinst  defendant  entirely  free  ot  any  reasonable 
doubt.  In  BO  far  as  we  can  see,  defendant's  trial  was  a  fair  and  impaitial 
one,  and  by  a  jury  presumably  free  from  all  chances  of  having  been  biased  or 
prejudiced  against  him.  He  has  been  defended  by  learned,  skillful,  and  diA< 
tingoished  counsel.  We  have  listened  to  their  able  argum»its,  and  have 
maturely  considered  their  able  briets  in  his  behalf.  We  have  examined  the 
record  most  carefully  in  the  light  of  the  argument  and  briefs ;  and  our  delib- 
erate oonvlctlou  is  that  no  error  has  been  shown  of  sufficient  magnitude  to 
justify  us  in  setting  aside  the  verdict  and  judgment  which  condemn  this 
mtpellant  to  death..  If  guilty,  no  punishmei^  is  too  severe  for  one  who  will- 
fuUy,  dsUhexately,  and  with  malice  aforethought  could  take  the  life  oC  his 
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own  Innocent  ftnd  confiding  wife,  by ^eana  of  poison;  and  that,  too,  when 
aotoated  solely  by  the  mottve  to  obtain  the  fHltvy  sum  for  which  her  life  was 
Inenred.  If  gtillty,  this  appellant's  case  is  totally  without  the  slightest  ex- 
teoua^ng  clroumstanoe  to  palliate  its  entmnity.  The  judgment  is  in  all 
tilings  afflnned. 


Ualoolmsoh  v.  Statb. 
{CMut  Of  A^PeeOa  of  Tkcw.  .  Marth  17, 1888.) 

1.  EvBVZZLKmmr— Br  OmcsB  or  Cokpoiutiox— IxsicmNT. 

Defendant  was  Indietod  lor  embeezlloff  the  money  of  a  oorporaWon  of  wMeh  ho 
was  secretary  and  treasurer.  It  Mpeared  that  bj  TUtne  of  hu  office  he  ma  eoato- 
diau  of  the  oompany's  books,  and  took  oharge  of  and  received  all  of  its  money. 
Held  that,  an  inaietment  alleging  that  defendant  embeszled  1500  lawful  money  of 
the  United  States,  a  mora  particular  deecriptton  of  which  ooold  not  be  glTen,  need 
not  allege  the  Idnd  of  wd^,  that  it  waa  cormitt,  or  from  ^rhaa  It  waa  leoelved. 

8.  SuCB—ETTDBHCa. 

The  secretary  and  treasnrer  of  a  oorporaUtm  was  Indloted  for  embenling  tta 
money.  On  tr^  evidence  was  admitted  showing  that  defendant,  with  an  oz-pies- 
ident  of  the  company,  had  conveyed  some  of  Ita  land  for  worthless  stock.  JSeU, 
that  such  evidence  was  inadmissiole,  and  as  It  prejudiced  the  defendant,  and  it  did 
not  appear  to  a  reasonable  certalntr  that  be  was  gbiltj  aa  diarged,  the  case  would 
be  reveiaed.  Wiluom,  J.,  (Unaontrng 

8.8An. 

On  a  teial  ICr  embeuUnx  tbe  money  of  a  corporation,  it  ia  not  error  to  admit  erl- 
denoe  ahowlns  that  defeiaant,  who  was  secretary  and  treasurer  of  the  company, 
and  handled  all  ita  money,  purchased,  with  fun&  of  the  ooiporation,  a  span  of 
horees  and  a  set  of  harness,  and  afterwards  iidd  them  and  appropriated  tha  pro- 
ceeds. 

^  BAXa—IlTBTXDOTIOira. 

In  sucb  a  oase  it  was  not  error  to  refuae  to  charge  that  the  jury  ooold  not  conviet 
for  converting  the  horses,  aa  the  evidence  only  showed  that  dflfendant  reoeived  cap- 
tain money  from  tUs  source,  which  he  did  not  account  for. 

Appeal  from  districtcourt,  Parker  county;  G.  A.  MoGaix,  Judge. 

Tbla  conviction  was  for  tite  embezzlement  of  9500  of  the  money  of  the 
Franco-Texan  Land  Company,  and  tbe  penalty  assessed  was  a  term  of  two 
years  in  tbe  penitentiary.  The  state  proved  that  the  Fnnoo-Texan  Land 
Company  was  a  private  corporation,  inoorpontted  under  the  law  of  this  state, 
and  that  the  defendant  was  the  legally  elected  and  qualified  secretary  and 
treasurer  of  the  same,  and  held  that  office  during  the  months  of  August,  Sep- 
tember, October,  November,  and  December,  1885,  during  wbtch  latter  month 
be  was  removed.  His  duty,  as  treasurer,  was  to  receive  and  disburse  tbe 
moneys  of  tbe  company,  and  to  keep  a  correct  account  of  tbe  same,  balancing 
the  books  at  the  close  of  each  day.  The  books  of  the  concern,  the  extracts 
from  which,  covering  the  period  of  the  defendant's  service,  fill  a  large  num- 
ber of  pages  of  the  transcript,  were  introduced  in  evidence  by  the  state.  The 
secretary  and  treasurer,  who  succeeded  thedefendant,  testifying,  with  respect 
to  these  books,  stated  that  they  showed  tlt«  defendant,  when  he  went  out  of 
the  service  at  the  company,  to  be  short  In  the  cash  account  of  the  omipany 
largely  in  excess  of  9500.  It  was  also  proved  that,  without  authority  eitbm- 
of  the  president  or  of  the  board  of  directors,  he  bought,  with  |;886  of  the  com- 
pany's money,  a  buggy  and  harness,  and  that  he  charged  tbe  said  $SS5  to  tbe 
company;  that  he  afterwards  sold  the  same  for  the  consideration  of  S150  and 
the  discharge  by  the  purchaser  of  some  of  his  private  debts.  It  was  also 
proved  that,  Butaequent  to  the  removal  of  himself  and  tbe  ex-president  of  the 
oompany,  but  while  they  were  claiming  tlieir  removal  to  be  void  and  unau- 
thorized and  that  they  were  yet  officers,  tbe  defendant  joined  the  said  ex- 

E resident  in  the  conveyance,  in  the  name  of  tl>e  oompany,  of  a  tract  of  liuid 
>  one  Milliken,  in  consideration  of  certain  shares  of  tlw  abot^  of  tb»  said 
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oompray.  Tbe  rulings  of  this  ooart  rdate  directly  to  the  evidence  as  to  the 
buggy  and  laud  transactions.  The  testimony  for  the  defense  related  chiefly 
to  the  manner  of  transacting  th|H>usiues8  of  the  concern,  and  did  not  meet 
the  testimony  of  the  present  seoetary  and  treasurer  to  the  effect  that  the 
books,  at  the  time  of  defendant's  snpersessifm  In  office,  showed  him  to  be  in 
arrears  with  the  comiMuy  in  a  sum  exceeding  9*500. 

A.  T.  Wattg,  E.  F.  STiohobton,  and  X.  F*  Smith,  for  appellant.  AuL 
AUg,  Gm,  Jktvtdton,  for  the  State. 

HuBT,  J.  Appellant  was  oonytcted  at  tbe  June  tenn  of  tbe  district  court 
of  Fiarkw  oonnty  ci  embezzlemoitt  from  which  convicUon  be  appeals  hwe, 
and  counsel  assigns  numerous  errors  for  a  reversal  of  tbe  Judgmmt.  Sev- 
eral objecUons  are  ui^  to  tbe  sulBotoncy  of  the  indictment,  some  of  which 
will  be  noticed,  to-wU:  (1)  Tliat  said  indiotmettt  fails  to  allege  Uie  names  of 
tbe  pusons  from  whom  the  $500  were  received  by  defendant;  (3)  that  it  does 
not  state  tbe  kind  oi  money  reueived,— whether  said  money  was  gold*  silver 
eoin,  national  bank  or  treasury  notes  of  the  United  States,  or  wheUier  the 
same  was  United  States  paper  money  authorized  by  law.  Under  tbe  facts  td 
ttiis  case^  tbe  indictment  alleging  that  a  more  particular  descrlptiffli  of  said 
money  cannot  be  j^^Ten.  we  bold  the  indictment  sufficient.  The  record  shows 
ttiat  Uie  Franoo-TeKan  Land  Company  was  <»piniztd  July  25, 1876.  At  a 
meeting  oi  the  shareholders  of  the  company  on  July  SO,  1885,  appellant  was 
elet^ed  ita  secretary  and  treasurer.  This  position  he  held  until  some  time  in 
December,  1885.  By  virtue  of  the  by-laws  of  said  company,  the  secretary  and 
toeasnret  was  tbe  eustodlan  of  the  bouka  of  the  company,  and  received  the 
moneys  ot  the  sune.  Appellant  took  diarge  of  tbe  money  belonging  to  the 
ctHnpany  when  elected,  and  he  received  moneys  from  all  sources  as  treasurer, 
until  he  was  superseded  by  another  treasurer,  some  time  In  December,  1386. 
Under  this  state  of  case,  it  would  be  very  remarkable  indeed  if  the. prosecu- 
tion could,  with  any  degree  of  certainty,  show  the  character  of  moneys,  or 
from  whom  they  were  received,  etc.  This  would,  in  roost  of  such  cases  as 
this,  be  a  moral  impossibility;  and  to  hold  that  tbe  indictment  should  allege 
and  tbe  state  prove  these  facts  would  be  monstrous.  The  result  of  such  a 
doctrine  would  protect  from  just  punishment  those  whose  guilt  could  be  made 
absolutely  evident  by  tbe  clearest  proof.  The  indictment  alleges  that  the  Hp* 
pellant  embez^ed  "  j^&OO  lawful  money  of  the  United  iStates  of  America  of  the 
value  of  8500,  a  more  particular  description  of  which  the  grand  jury  cannot 
give."  Under  the  facta  of  this  case,  this  is  all  that  could  have  been  alleged 
with  certainty  or  safety.  It  is  urged  in  the  brief  of  counsel  for  the  appellant 
that  for  the  offense  of  embezzlement  of  money  the  indictment  must  ciiarge 
that  the  money  was  current  money;  citing  us  to  Wiliiamg  v.  State,  5  Tax. 
App.  116;  Sovle  T.  State,  37  Tex.  359;  Siock  v.  State,  44  Te^,  620.  In  some 
cases  such  a  description  would  be  necessary,  but  not  in  cases  like  this. 

There  was  evidence  introduced  by  the  state  showing  that  appellant,  with- 
out authority,  purchased  two  horses  and  a  set  of  harness,  chfurging  the  sMue 
to  the  company.  There  was  also  evidence  introduced  by  the  state,  over  ob- 
jection of  defendant,  showing  that  appellant  sold  the  same  to  Jasper  Haney. 
In  this  there  was  no  errw.  This  property  was  purchased  with  funds  of  the 
company,  and  tbe  money  ubtai  ned  from  Haney  by  its  sale  belonged  to  the  com- 
pany, and  went  into  tiie  liands  of  appellant,  be  being  responsible  for  it  to 
the  company  as  its  treasurer;  and  if  he  embezzled  it  he  ^lould  be  held  orim- 
inally  liable. 

It  is  objected  that  the  court  failed  to  instruct  the  jury  that  they  could  not 
convict  appellant  for  a  conversion  of  the  horses  and  harness,  or  for  a  sale  of 
the  same  by  him.  There  was  no  attempt  to  convict  him  for  either  of  those 
Hcbi.  This  transaction  was  shown  for  the  purpose  of  proving  that  ai^Mdlant 
received  ttam  this  source  a  certain  amount  of  money,  for  which  he  was  re- 
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Sonstble  to  the  oompany.  It  went  to  make  up  the  grand  total  received  by 
m  as  treasurer  of  said  company. 

Over  objection  of  appellant,  the  state  read  in  evidence  a  deed  from  the  com- 
pany signed  by  B.  W.  Duke  as  president,  and  attested  by  appellant  as  secre- 
tary, conveiyinff  to  G.  H.  MlUiken  nine  sections  of  land  situated  in  Nolen 
county,  for  5Sr)  shares  the  oi^)ital  stock  of  said  company.  Appellant 
WM  on  trial  tor  embezzling  the  money  of  the  company.  What  legitimate 
porpose  the  exchange  of  the  company's  land  for  stock  would  serve  we  cannot 
perceive.  In  the  brief  of  the  state  it  Is  urged  that  this  transa^ion  waafraud- 
ulent;  that  the  company  in  fttct  received  nothii^  ftur  the  nine  serticnu  ot  land; 
that  the  deed  was  executed  after  Duke  ceased  to  be  preaidmt  of  tiw  eompany. 
which  fact  was  kuown  to  appellant.  Tbem  is  evidence  ibowlng  that  this 
transactioD,  to  say  the  least  of  it,  was  not  at  all  profitable  to  the  company. 
If  not  fraudulent  in  fact,  it  was  sought  to  be  made  to  appear  so  to  the  jury. 
There  was  no  faet  In  this  record,  le^tlmately  bearing  upon  the  case  being 
tried,  wfalfdi  was,  in  our  (pinion,  in  the  sli^teat  manner  elucidated  by  this 
land  transwAlon.  It  was  not  in  itself  competent  evidence  tending  to  prove 
the  embeszlement,  nor  did  it  tend  remotely  to  explidn  any  material  nict  in  the 
case.  Its  effect,  thraefore,  was  to  place  appellant  beCue  the  jury  as  a  oorru[A 
man,  c^wble  of  committing  at  least  a  fraud  upon  the  rights  of  the  oompany 
for  which  he  was  then  the  secretary  and  treasurer.  This  kind  and  stodc  trans- 
action was  forei^  to  this  prosecution,  and  to  meet  which  it  is  not  at  all  prob- 
able that  appellant  was  preparedi  and  its  development  to  the  Jury  was  nn- 
qnestlonably  calculi^  to  prejudice  his  ease  with  those  called  upon  to  pass 
upon  the  really  material  facts  of  the  ease.  See  this  snb|ect  ehdxMUtely  dis- 
cussed in  Stots  v.  Zapa^,  57N.H.245.  See,abK>,l  FhU.Ev.(7tbEd.)l8l; 
Starfcie^  Ev.  490;  1  Chit.  Grim.  Iaw,  504;  StaU  T.  Smton,  15  K.  H.  169; 
Shaffiur  V.  Com.,  72  Fa.  St.  60.  We  are  cited  by  thestate,  in  support  of  the 
admissibility  of  this  transaction  In  evidence,  to  XeonanO  Ctu$,  7  Tex.  Af^ 
417,  and  to  Coafa  Cote,  8  Tex.  Ai^.  256.  Keither  of  these  oases  turn  any 
bearing  upon  the  matter  under  consideration. 

Wliik  this  transaction  was  not  oompetent  evidence,  it  does  not  tollow  Uiat 
the  judgment  must  necessaiily  be  reversed,  fw  it  is  not  evoy  taita  ot  this  sort, 
namely,  the  admitting  of  incompetent  evidence.  Which  woiics  a  reversal  of 
tlie  judgment.  There  must  be  probability  of  injury  to  the  accused.  On  tin 
other  hand,  when  we  look  to  the  use  which  this  matter  was  made  to  serve, 
there  can  be  no  question  of  Its  damaging  effect  upon  the  cause  of  defendant. 
This  being  the  case,  this  court  will  not  pause  to  consider  the  extent  of  tbe 
wrong,  but  will  reverse  tbe  judgment.  Let  us  view  this  matter  from  an- 
other stand-point.  We  have  repeatedly  read  the  facts  of  this  case,  evnestly 
endeavoring  to  understand  them  clearly,  and,  if  we  do  comprehend  them, 
then  we  are  not  perfectly  satisfied  that  they  show  appellant's  guilt  with  rea- 
sonable ewtainty.  We  cannot  with  perfect  safety  and  certainty  place  our 
Anger  on  the  facts  which  reasonably  show  that  the  appellant  embezzled  any 
of  tbe  money  of  the  company.  We  are  not  to  be  understood  as  holding  the 
evidence  insufficient  to  support  the  verdict.  All  we  mean  to  say  is  that  tbe 
facts  leave  some  doubt  in  our  minds  of  the  guilt  of  the  appelant;  that  the 
case  is  not  perfectly  free  from  donbt;  that  it  is  left  at  least  in  some  uncer^ 
tainty;  and  that  the  guilt  of  appellant  is  not  rendered  so  clear  and  certain  as 
to  render  harmless  tne  land  and  stock  transaction.  If,  therefore,  in  a  case 
where  there  Is  a  conflict  of  testimony,  or  a  case  la  which  the  jury  would  be 
justifled  from  the  meagemess  or  uncertainty  of  the  evidence  in  finding  a  ver^ 
diet  of  not  guil^,  and  still  t^e  evidence  is  such  as  to  require  an  affirmance  of 
the  Judgment  by  this  court  if  the  Jury  should  convict,  tbe  admission  of  incom- 

Stent  evidence,  with  the  slightest  tendency  to  injury,  or  to  place  the  accused 
an  odious  light  bef<»«  his  jurors,  should  and  will  be  ground  tor  a  reversal 
of  tlie  judgment.  We  are  of  opinion  that,  under  the  facts  of  this  case,  t&ere 
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was  error  in  admUtlng  tbls  matter  In  evidence,  ealenlated  to  work  iwloaB 
wrong  to  the  appellant,  for  wfaioh  the  jadgment  li  rereraed  and  the  oanae  re- 
manded. 

Wnxson,  J.,  (diaamtinff.)  I  do  not  ooncnr  In  the  opinion  otthe  majority 
of  the  court  ttiat  it  was  error  to  admit  the  testimony  relating  to  the  land  and 
stock  transaction.  I  ttiink  that  testimony  was  admissible.  This  is  a  case  of 
etrcamstantial  evidence.  Every  fiict  wbiota  tends  to  throw  light  upon  the 
transaction;  which iBeTenretnotelyoonnected  with tbecrlmecbiu^{ed;  which, 
even  though  slightly,  tends  to  derelc^  the  animus  of  the  defenduit, — his 
good  or  bad  faith  with  reference  to  the  funds  and  business  of  the  company  of 
which  he  was  an  officer. — ^is  admissible  against  or  for  him.  When  the  in- 
culpatory BTidence  is  eircnmstantial  in  Its  nature,  the  mind  seeks  to  explore 
all  sources  from  which  light,  however  feeble,  may  be  derived.  In  the  Invea- 
tigation  of  such  cases,  therefore,  greater  scope  is  allowable  Uuui  when  the 
evidence  is  direct  and  positive.  Pretton  v.  State,  8  Tex.  App.  80;  Washing 
ton  V.  ataU,  Id.  S77;  Stmmi  v.  ataU,  10  Tex.  App.  181. 

It  seems  to  me  that  the  transaction  with  regatd  to  the  land  throws  some 
light  upon  the  charge  of  embezzlement.  The  land  was  the  property  of  the 
company, — a  part  of  its  assets.  Defendant  joined  the  ex-presldent  of  tbe  com- 
pany in  conveying  this  land  to  one  Mil  liken  for  the  stock  of  tbe  company,  which 
stock  was  valueless.  Defendant  knew,  at  tbe  time  he  joined  In  this  convey- 
ance, that  the  ex-president  had  no  authority  to  dispose  of  said  lands.  It  was 
an  attempted  frand  upon  tbe  company,  and  defendant  knew  it  was  a  fraud, 
and  tbe  evidence  is  pretty  strong  that  he  intended  it  as  a  fraud  at  the  time. 
A  fair  inference  from  the  evidence  bearing  npon  this  transaction  is,  I  think, 
that  Duke,  the  ex-president,  MlUiken,  and  the  defendant  were  acting  tofi;ether 
in  concert  to  deprive  the  company  of  these  lands.  Who  was  to  be  benefited  by 
the  transacUon  does  not  clearly  appear  from  tbe  evidence,  except  that  Mll- 
Uken  was  getting  the  lands  for  a  valuelees  lot  of  8to(A  In  the  company,  and  it 
is  reasonable  to  suppose  that  Duke  and  tbe  defendant  were  promised  or  oc- 
peeted  a  fair  divide  in  case  the  scheme  should  succeed.  Now,  I  ask,  dues  not 
this  transaction  tend  to  show  the  attitude  at  the  defendant  to  ttie  company  at 
that  time?  Does  It  not  tend  to  show  that  he  was  not  cantiously  guarding  tbe 
interests  of  tbe  company,  as  It  was  his  duty  to  do?  Does  it  not  tend  to  mow 
that  he  was  not  on^  willing,  but  was  intending  and  aiding,  to  ai^n^rlate 
wrongfully,  without  authority,  the  assets  of  the  company  ? '  Does  It  not  tend 
toshowsystem,  design,  scheming  on  his  port  to  datetud  the  eonqnny?  Does 
it  not  (end  to  show  a  frandalent,  corrupt  Intent  on  his  put  with  respect  to 
tbe  piupeiiy  and  intemta  of  tbe  oompany?  It  ^ipean  to  my  mind  that  It* 
bas  snch  tendmcy,  and  Is  thnefore  pwtinent  and  relative  to  tbe  issue,  as 
moch  eo  as  any  other  circumstance  proved. 

In  my  opinion  there  Is  no  error  in  the  eonvlcUon,  and  I  think  the  judg- 
ment snoud  be  afflimed.  Beversed  and  remanded. 


Graves  v.  Statk 
(Omit  «f  AppmO*  of  ZVana  April  4, 1888.) 

toMcm—Vntat  the  Person— What  Conhtitutm. 

On  a  trial  for  tlieft  from  tbe  psnon,  it  appeared  that  dafendsnt  matdied  money 
from  the  vast  pocket  of  om^lainlng  mtness,  and  offered  to  bet  with  it;  that  they 
stood  tsUdng  at  arns-length  for  about  10  minates,  when,  after  taking;  a  drink,  wlt- 
iMM  asked  for  his  money.  Defendant  said  he  had  retnmed  It,  and  aetod  to  be 
•eandied.  Bb  afterwards  went  aw^  a  short  distance  trat  of  sight  of  wltneu,  then 
retitftted,  and  was  searohed,  bnt  the  money  was  not  found.  Hind,  nnder  Feu.  Code 
Tex.  art.  737,  providing  that,  if  the  taking  was  lawfuL  to  coaatitate  theft  the  prop- 
erty most  be  obtained  by  some  false  pretext,  or  with  the  Intenttodeprlve  the  owner 
of  the  saBMt  Oat  the  erideaoe  did  not  warrant  a  cfHsviolloa. 
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Appeal  from  dlBtriet  oouxt,  OolUii  oDontjr;  H.  O.  Heav.  Jadge. 

Lawnnoe  Oimvea  was  indiotod  for  th^  from  the  petion.  Trial  and  eoi^ 
Tietlon,  and  the  penalty  assessed  at  two  Tears  in  the  penitentiary.  DsCend* 
ant  appealed. 

W.  M.  Abemathp,  and  /.  A.  JBwmt,  for  appellant.  AMt.  Att§.  0en.  Daoid- 
fon.  for  the  State. 

HuBT,  J.  This  la  a  oonTietlon  for  theft  from  the  person.  The  testimony 
of  the  prosecuting  witness  Is.  in  effeet.  as  ftdlows:  "I  know  the  driMaat. 
I  saw  him  about  the  latter  part  of  Noveaber,  1H87,  in  HcKinney,  in  Hed- 
riekls  store.  •  *  «  We  sat  aboat  the  store  until  about  12  o'oloek.  At 
this  time  a  man  by  the  name  of  WUUams,  and  George  Banks,  Anderson  Bell* 
and  Oecnge  Washington  were  In  Hedriok's  back  room,  talking.  Defendant 
iook  a  ten-dollar  bill  from  my  vsst  pocket.  I  saw  blm  take  it.  It  was  taken 
quiekly,--^aUnost  in  a  seoond.  He  just  dipped  his  Angers  into  my  pocket,  woA 
polled  it  out  as  qaidc  as  he  eonld.  The  blU  was  a  t«i-d(rihu'  bill,  and  was 
taken  without  my  ooment.  *  •  •  After  the  defendant  took  my  money 
we  Btood  wound  tatting,  and  then  took  a  drink  of  whUdcy,  and  I  d«nanded 
my  monc7  <slt  defendant,  wbo  dmied  he  had  it,  and  said  m  bad  given  It  back 
to  me.  After  talking  awhile,  some  one  prt^Msed  a  search,  and  defendant  at 
once  left,  and  went  snne  sixty  feet,  and  out  of  my  sight.  Mr.  Hudrlck 
Btei^Md  to  the  door,  and  called  him  IndL.  He  came  back,  and  was  searched, 
but  no  money  was  found  on  him.  •  *  *  I  was  offering  to  bet  Williams 
that  my  hone  could  on^ull  any  hone  in  town.  Williams  wanted  to  bet  on 
a  horse.  While  this  was  going  on  tietween  us.  defendant  8t^q)ed  up,  txxik. 
the  money  from  my  vest  pocket,  and  said.  'You  haven't  got  any  nerve  to 
bet, — E  will  bet  Um ; '  and  stood  there  at  arms-length,  talking  about  the  bet  for 
ten  minutes,  when  we  all  took  drinks,  and  I  then  asked  defendant  for  my 
money,  and  he  denied  having  it;  said,  *  Search  me; '  and  I  did  so,  «id  failed  to 
Qnd  it.  *  *  *  While  deteoidant  stood  by  me  vritb  my  money,  he  had  it  in 
bis  hand,  twirling  it  in  bis  fingers,  and  I  made  no  objection  in  any  way,  and 
did  not  object  to  the  bet  lie  was  offering  to  make  with  Williams.  I  said  notli- 
ing  alwut  it  one  way  or  Uie  other.  I  could  reaeb  bim,  without  moving,  at 
any  time  during  the  ten  minutes.  I  never  tried  to  %Uxp  him.  or  to  retake  my 
mwey.  *  *  *  1  was  s<^r.  but  I  think  Graves  was  drank,  and  all  the 
others  nearly  so. "  The  above  testimony  presents  the  case  m<»e  strongly 
against  the  appellant  than  the  evidence  of  the  other  witnesses. 

In  theft,  general  or  from  the  person,  the  taking  must  be  without  the  con- 
sent of  the  owner;  or,  though  lawful,  (with  consent.)  possession  of  the  prop- 
•erty  must  be  obtained  by  some  false  prrtezt,  or  with  intent  to  deprive  the 
owner  of  the  value  of  the  property,  and  appropriate  It  to  the  use  of  tiie  taker, 
with  an  actual  i4>proprlation.  If  there  be  consent  to  the  taking,  and  this  ooo- 
sent  is  not  obtained  by  false  pretext,  or  there  is  no  intent  to  deprive  tlie  owner 
of  the  value,  accompanying  the  taking,  there  can  be  no  theft,  under  artsdes 
745  and  748  [727]  of  the  Penal  Code.  That  there  was  no  false  pretext  used 
by  appellant  IS  clear;  hence,  to  convict  under  this  indictment,  the  proof  must 
show  that  the  fraudulent  intent  existed  at  the  time  of  the  taking.  This  must 
be  shown  to  the  Jury  beyond  a  reasonable  doubt,  and  to  this  court  with  reason- 
able certainty.  Applying  the  facts  of  the  case  to  these  rules,  they  (the  facts) 
fail  to  establish  the  intent  with  reasonable  cerUinty,  and  to  hold  them  suffi- 
cient to  sustain  the  verdict  would  be  a  dangerous  precedent.  If,  when  ap- 
pellant took  the  money,  he  believed  he  had  the  consent  of  the  owner,  in  the 
absence  of  false  pretext,  he  is  not  guilty  of  theft,  though  he  may  afterwards 
oonrert  the  same  to  bis  own  use;  and,  notwithstanding  the  learned  judge 
gave  to  the  jury  a  vn-y  clear  and  excellent  charge  in  all  other  respects,  we 
think  the  circumstances  of  this  case  demanded  that  this  proposition  should  be 
submitted  to  the  juiy.  it  having  been  requested  by  the  defense. 
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BecaaM  the  evldeDoe  la  not  snfflelent  to  support  Um  verdict,  snd  beeituM 
the  coart  failed  to  give  the  fourth  charge  requested  by  the  detondattt,  the 
judgment  is  reversed,  and  the  Cftuse  is  remanded* 


Tabzn  v.  State. 

(Court  oj  Appeals  o/  Textu.  Hay  a,  1S88.) 

IlABCKTTT — Etiubkcb — SumoiiifCT — ^POSSEBSIoy  OP  StOLKN'  CtOODS. 

On  a  trial  for  lavoany,  tt  appeared  that  defendant,  having  been  found  in  posses- 
•ioinof  tlie  goods  allagea  to  have  been  stolsn,eK)^aiited  his  posseMlon,  and  be  also 
Introdaoed  evldenoe  tending  to  corroborate  snoh  enlaoatton.  The  state  offered  no 
evidence  that  the  explanation  was  false,  or  rebutting  Lis  testimony  in  support  thereof, 
field,  that  the  evidenoe  wee  Insnttolent  to  support  a  oonvlotiou.i 

Appeal  from  district  court,  Atascosa  county;  D.  P.  Mabr*  Judge. 
Lorenzo  Taria  was  convicted  of  the  laroenj  of  ten  head  of  bonest  and  the 
penalty  assessed  was  a  term  of  aeven  Tears  in  the  pe&itttktaiy. 
Ami.  Attg,  0«n.  Daeidfon,  for  the  SUte. 

'WnxsoN,  J.  Defendant,  on  the  daj  he  was  first  seen  In  poneasion  of  the 
mares,  explained  his  possession  hy  stating  they  were  sent  from  Mexico  to  de- 
fendant's mother  by  her  husband,  one  Ortez,  for  the  cfaildreD  of  said  Ortez; 
that  they  were  in  the  brand  of  said  Ortflz ;  and  that  they  were  brouglit  from 
Mexico  by  Bernardo  Ortez,  the  father  of  said  grantor. 

On  the  trial  of  the  case  the  state  proved  said  explanation,  but  failed  to  prove 
that  it  was  false.  On  the  other  hand,  the  defense  proved  that  Bernardo  Or- 
tez brought  and  delivered  to  one  Osten,  for  the  use  and  benefit  of  defendant's 
mother  and  children,  certain  mares  similar  in  description  to  those  sold  by  de- 
fendsnt  to  TuUos,  and  executed  therefor  a  bill  of  sale,  which  was  rcSid  in  ev- 
idence, and  the  defendant's  mother  teatiQed  that  the  mares  sold  by  the  de- 
fendant  were  some  of  the  same  which  were  brought  to  her  by  ^aid  Bernardo 
Ortez,  and  that  she  directed  the  defendant  to  sell  tliem  to  said  Tuiloe.  There 
was  no  testimony  directly  rebutting  or  contradicting  defendant's  explana- 
tion, or  the  testimony  in  support  thereof.  There  Is  nothing  in  the  evidence 
wliich  shows  his  explanation  to  be  unreasonable  or  probably  not  true.  Be- 
sides the  fact  that  be  had  possession  of  the  marea,  and  sold  them,  there  is 
no  other  fact  of  any  importance  in  evidence^  even  tending  to  establish  his 
guilt  of  the  theft  of  them.  We  are  of  opinion  that  the  conviction  is  not  sus- 
tained    the  evidence. 

The  judgment  Is  reversed,  and  the  cause  is  remanded. 


Thubmohd  v.  State. 
{Court  cf  AppeaU  cf  Textu.  Haj^iOS^) 

FOBOSRT— ITTmiVO  VcmOBD  iMSntUMBNT— PuiDOIXe  FOHOBD  BlLL  OT  EZCHAITOB. 

Pledging  a  forged  negotiable  bill  of  exchangeaa  security  forthepaymentof  goods 
taken  on  credtt,  with  Knowledge  that  it  is  forged,  U  as  much  toe  uttering  of  a 
forged  instmment,  denounced  by  Fen.  Code  Tex.  art.  448,  aa  giving  it  in  payment. 

Appeal  from  district  court,  Colorado  county;  Georoi!:  MoCobmick,  Judge. 

S.  iv.  Thurmond  was  indicted,  tried,  and  convicted  for  uttering  a  forged 
instrument,  knowing  it  to  be  forgf^i,  and  was  sentenced  to  two  years'  im- 
prisonment in  the  penitentiary.   Defendant  appeals. 

A»at,  Atty.  Qen,  i>aofd«on>  for  the  State. 

WiLLsoN,  J.  Exceptions  to  the  indictment  were  properly  ovemiied,  as  the 
Indictment  foUowa  the  statute,  and  Is  in  accordance  wUh  preoedeats.  Fenal 

■Bee  Young  t.  SUte,  (Fla.)  8  Honth.  Bep.  SSI,  and  note. 
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Code,  art.  44S;  lohnton  tttate,  9  Tex.  App.  1  Wbart  Free.  Ind.  S15,  S16. 
]>afMuluitrequeatedUieooarfctoofaai:gethejiU7as  follows:  ** Knowing^ pBss- 
iDg  as  troe  such  forged  iiutniment  as  described  in  the  indlekment  Is  puttinff 
such  torgoA  instrument  oft  In  ocebuige  or  payment.  Fledging,  bowerw,  sow 
instrnmoit  In  writing,  to  be  redeoned  at  a  future  day,  is  not  a  passing  within 
the  meaning  of  article  448  (tf  tlie  Penal  Code*  under  which  defendant  ia  being 
tried.  The  forged  instrument,  allied  to  iuve  bem  knowingly  passsd  as  true, 
purports  to  be  what  the  law  terms  a  n^;otiatde  bill  of  exdiange,  and  which 
is  negotiaUe  in  law  only  by  the  indcmement  <ME  the  payee,  that  is,  the  party 
to  whom  the  bill  is  made  payable,  which  is  done  by  the  act  of  the  payee  writ- 
ing his  nmne  across  the  note  and  the  like,  whi<A,  when  done  by  the  payee  and 
dwvered  to  tiie  purchaser  for  a  valuaUe  o(mslderatlon,  passes  the  legal  title 
to  the  purchaser,  and  without  such  Indorsnnent  no  legal  title  to  the  bill  can 
pass  to  Uie  purchaser.  And  thongh  you  vaaj  beliere,  nom  the  evidence,  that 
the  writtMi  instrument  described  in  the  indictment  was  a  tmgei  written  in-  , 
strument,  and  that  the  defendant  {dedged  the  same  to  Gteorge  Hwder  with 
the  nnderatanding  tiiat  it  was  to  be  redeoned  at  a  future  day  by  him,  it  Is  not 
knowingly  passing  as  true  a  forged  instrument  in  writing  within  the  mean- 
ing of  article  443  <^  the  Penal  G^e,  and  yon  will  acquit  Uie  defendant."  Said 
initruction  was  refused  by  the  court,  and  defendant  excepted.  It  cannot  be 
questioned  that  the  instruction  would  have  been  ^tpUcable  to  the  evidence. 
We  are  of  opinion,  however,  that  it  is  not  the  law,  and  was  properly  refused. 
It  has  been  held  in  one  case,  by  a  divided  court,  Uiat  a  mere  pledge  of  a  writ- 
ten instrument  was  not  a  passing  of  it.  &mtrp  v.  State,  3  xerg.  451.  The 
opinion  in  ttiat  case  cites  no  authority,  and  advances  no  reason  for  its  sup- 
port, merely  dedaring  that  pledj^ng  a  note  is  not  passing  it  within  the  mean- 
ing of  tl^  statute.  Mr.  Bishop,  in  his  work  on  Statutory  Crimes,  questions 
the  correctness  of  the  decision,  and  suggests  that  there  is  no  difference  in 
principle  between  passing  a  thing  in  pledge  and  giving  it  in  conditional  pay- 
ment. Section  808.  TVe  agree  with  Mr.  Bishop.  We  can  see  no  difference 
in  principle  between  pledging  a  note  as  security  for  the  payment  of  a  debt  and 
delivering  it  in  payment  of  a  debt,  with  the  agreement  that  it  should  be  taken 
back  if  it  should  prove  not  to  be  genuine.  Perdue  v.  State,  2  Humph.  494. 
We  think  that,  to  constitute  the  offense  deflned  by  article  443  of  the  Penal 
Code,  all  that  ia  reqnired  is  that  a  person,  knowing  that  an  instrument  in 
writing  is  a  forgery,  deliver  it  to  some  other  person  as  true  and  genuine,  with 
the  intent  to  thereby  injure  and  defraud.  It  matters  not,  we  think,  that  the 
complete  legal  title  to  the  instrument  does  not  pass  by  the  delivery.  The  in- 
strument itoelf  is  passed,  its  possession  is  changed,  and  this  cbange  of  posses- 
sion, aoo(»npanled  by  a  knowledge  on  the  part  of  the  accused  that  it  is  a  forged 
instrument,  and  by  the  intent  on  his  part  to  defraud,  constitutes  the  crime 
as  cranpletdy  as  if  the  legal  Utie  to  the  note  passed  with  the  possession 
thereof.  In  the  case  b6t<H:e  us  the  defendant  delivered  the  note  to  Herder  as 
security  for  the  payment  of  the  priee  of  merchandise  purchased  by  him  of 
Herder.  He  delivered  the  note  to  Herder  as  a  true  note,  and  as  such  Herder 
received  it,  and  delivered  the  merchandise.  The  evidence  sufBdentty  shows 
that  the  note  was  forged,  and  that  the  defendant,  at  the  time  he  delivered  it 
to  Herder,  knew  that  it  was  fo^ed. 
As  we  vlewthe  case,  there  is  no  error  in  tiie  judgmmt,  and  tfe  Is  affirmed. 


Chaubeblain  v.  Stats. 
(.Cowt  of  Appeals  of  Texcu.  Mfty  5, 1888.) 
Liaowrr— ijrsTRUonoSB— EviDiscB  to  Scpport. 

On  an  indkSment  tor  lavoeny  of  a  watoh,  it  aniearedthst  defendant  plaoed  a  rott 
of  money  in  the  hands  of  one  person,  and  the  proaeooting  wltueu  plaoed  hia  watdi 
In  the  hands  of  another,  and  that  they  agreed  that  when  the  roll  in  nwmegr,  <»  flflj 
dCUars  of  It^  was  deUvered  to  the  prosecnting  wttneia,  the  watbh  should  be  deUT- 
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«rad  to  defendant.  Seld,  tbatan  Uutenotion  omMainlog  tlie  worda^  *> wd  ttA  witeh 
to  be  deUTfired  after  the  moncgr  delivered  by  the  def«mdant  bad  been  emnted 
the  owner  of  the  watoh,"  was  erxoueona,  as  oelng  based  upcm  facta  not  proved  on 
trlaL 

Appeal  from  district  court,  Caldwell  ooonty;  H.  TaioaunsLLSs,  Judge. 

Tbia  <»)nviction  was  for  the  larceny  of  a  watcb.  the  property  ot  one  Lam- 
son,  of  the  value  of  $20.  The  penalty  assessed  was  a  term  of  two  years.  Ac- 
cording to  the  testimony  for  the  state,  the  defendant*  in  the  weeenoe  of  two 
otbers,  pn^ed  to  buy  Lamson's  watcb  for  $50.  HeexhibUed  axcdl<^nioiMy, 
and  Lamson  wreed  to  make  the  sale.  He  ttien  propoMd  tbat  Lamm  •faonld 
place  tihe  watdi  In  tbe  bands  of  Bob  Gbamberlaln,  and  tbat  be  would  place 
the  roll  of  mon^  in  ttie  hands  of  Ed  Clark,  and  that  wboi  Ed  Qark  bad 
counted  out  die  9S0  to  Lamaoo,  which  he  was  to  do  at  onoe,  BobCAmmberlain 
should  deliver  him  tbe  watch.  Lamson  agreed,  and  handed  tbe  watcb  to  Bob 
Cbamberiain,  and  defendant  banded  the  roll  of  mon^  to  dark.  Bob  Gham- 
•  berlain  at  once  banded  the  watch  to  defendant,  and  Cbuk  handed  XAmson  the 
roll  of  money,  which,  upon  opening,  he  found  to  contain  a  one  dollar  green- 
back bill  and  a  mutibited  one  hundred  dollar  ConfMerate  States  note.  Lam- 
soa  protested  against  Uiis  tainsaction,  bnt  did  not  reoorer  his  watch.  The 
witnesses  for  the  defense  testified.  In  substance,  that.  In  the  course  of  a  con- 
versation about  the  sale  of  the  watcb,  Lamson  proposed  to  sell  It  to  the  de- 
fendant for  a  roll  of  money  which  defendant  had  in  his  band.  Defendant 
agreed,  and  lamson  proposed  tbat  tbe  money  be  ddivered  to  Olark,  uid  tbe 
watcb  to  Bob  Chambiu-lain,  and  that,  upon  the  delivny  of  the  t<AI  to  htm  by 
Oaikf  Bob  Chamberlain  was  to  deliver  tbe  watch  to  defendant.  Notlitng 
whatever  was  said  about  850  €x  any  other  amount  of  money.  The  transao- 
Uon  was  aocooiplished  In  tbe  manner  indicated;  and  when  Lamson  raened 
the  roll,  and  foand  it  to  contain  a  greenbadc  one  dollar  tdll  and  a  Confederate 
one  hundred  dollar  bill,  he  said:  ^Well,  I  am  bit,  but  it  Is  a  tab:  trade.  I 
never  made  a  trade  in  my  life  without  getting  bit." 

Storey  A  Storey ^  tor  appellant.  Attt.  At^.  Sen.  Daeidton,  for  the  State. 

WhiT£,  F.  J.  In  a  criminal  case  It  Is  required  tbat  the  charge  of  tbe 
court  "shall  distinctly  set  forth  tbe  law  applicable  to^e  case."  Code  Grim. 
Froc.  art.  677.  "The  law  applicable  to  tbe  case**  baa  been  construed  to  mean 
tbe  case  as  made  by  the  evidence.  Prieamuth  v.  State,  1  Tex.  App.  480; 
ffudeon  v.  State,  40  Tex.  15.  The  sixth  subdivision  of  the  charge  complained 
of  is  as  follows,  viz.:  "If  you  find  from  tbe  evidence  tbat  tbe  uuties  made  an 
agreement  to  the  effect  that  the  owner  of  the  watcb  agreed  to  sell  it  to  tbe 
defendant  for  tbe  specified  sum  of  fifty  dollars;  that  the  watch  and  roll  of 
money  were  to  be  placed  into  tbe  possession  of  other  parties,  and  tKe  leateh 
to  be  deUvrred  after  the  money  delivered  by  the  d^endarU  had  been  counted 
by  the  ovmer  of  the  watch;  and  if  you  further  b^ve  frmn  the  evidence  tbat 
money  of  the  represented  value  of  fifty  dollars  was  not  delivered  by  tbe  do- 
fendant;  tbat  he  acquired  possession  of  Uie  watcb,  and  q^proprlated  it  with- 
out paying  for  it,  according  to  the  terms  of  the  Mtenslble  agreement;  and  tliat 
he  did  so  oy  a  false  pretense  ami  device,  and  with  ttie  frandulent  Intent  to 
deprive  the  owner  of  the  value  of  the  watch,— such  fticts  will  be  sufficient  in 
support  of  tbe  offense  as  charged. "  Defendant  saved  a  bill  of  exception  to 
this  pan^raph  of  the  charge.  We  have  italicized  that  portion  of  It  which  it 
is  claimed  is  not  warrants  by  the  facta  proved  in  the  case,  viz.,  "and  tbe 
watcb  to  be  delivered  after  tbe  money  delivered  by  the  defendant  had  been 
counted  by  tbe  owner  of  tbe  watcb."  There  is  no  evidence  in  the  record  tbat 
the  agreement  was  tbat  the  watcb  should  not  be  delivered  nntU  tbe  owner 
bad  counted  tbe  money  deli^red  defendant.  Lamson,  tbe  injured  par^, 
testified  that  the  agreement  was  that  "Clark  should  count  out  tbe  money  to 
me:"  ud  this  is  tbe  only  evidence  as  to  tbe  counting  <rf  ttie  monej  before  de- 
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lively  of  th«  wntch  foond  in  the  record.  Now.  it  Is  fn  proof  by  all  the  wit- 
nesses that  the  watch  was  deUrered  before  tbe  money  was  counted  by  Lam- 
son.  Under  the  charge  of  tbe  court,  tbe  delivery  of  the  watch  before  Lam- 
son  counted  the  money  would  be  both  wrongful  and  unlawful,  as  would  also 
have  bem  its  possession  by  defendant;  the  condition  precedent  not  having 
been  complied  with.  This  was  mtiking  the  illegality  and  wrongful  po^essiun 
by  defendant  depend  upon  a  different  drcumstance,  contract  or  condition  to 
the  one  stated  by  the  witness  as  that  agreed  upon  by  the  parties.  We  cannot 
say  bow  far  this  error  in  the  charge  was  calcalHted  to  injure  tbe  rights  of  de- 
fsndant.  It  was  not  warranted  by  tbe  case  as  made  by  the  proof*  and  was 
promptly  exc^ited  to  at  tbe  time  by  defenddnt,  because  there  was  no  evidence 
to  support  it  Code  Crim.  Proo.  art.  686.  The  other  matters  complained  irf 
are  of  a  ebaraoter  not  likely  to  arise  upon  another  trial.  For  the  error  dis- 
cussed the  Indffmmt  is  revvrMd,  and  tlie  oanae  remanded. 


KlHBBOUOH  9.  STATB. 

(Court  oj  AppeaU  of  Texas.  Hay  B,  1888.) 

aucnTo— ETtOKNox'-SrrncniNaT. 

Od  an  mdictmeat  for  permlttinff  a  game  of  monte  to  be  plared  in  a  house  under 
defendant's  control,  tbe  evidence  u  insuffli^ent  to  warrant  a  convlcUon  where  it  ap- 
pears tiiat  the  game  was  tdayed  dttrlng  tbe  oooapanoy  of  the  house  by  a  tenant  iraa 
was  tiieo  In  possosston  and  oarrted  tbe  kem. 

Appeal  from  Williamson  county  court;  W.  H.  Eet,  Judge. 
J.  C.  Kimbrough  was  indicted  for  permitting  a  game  of  monte  to  be  played 
In  a  house  under  his  control.    There  was  a  conviction,  and  defendant  appeals. 
Makemgon  &  Price,  for  appellant.  Asst.  Atty.  Ben.  Davidson,  for  the  State. 

WiLLsoK,  J.  It  is  charged  in  the  indictment  that  the  defendant  permitted 
the  game  of  monte  "to  be  played  in  a  house  under  his  control."  We  are  of 
opinion  that  the  evidence  does  not  sustain  this  charge.  At  the  time  the  game 
of  monte  was  played  in  the  house  in  question,  said  house  was  in  tbe  posses- 
sion and  nnder  the  control  of  one  Holcomb,  he  having  rented  the  same  from 
Hardeman  and  defendant,  to  whom  it  belonged.  Holcomb  occupied  the  house, 
carried  the  ke^  to  it,  and  had  the  complete  and  sole  control  of  it.  Such  is 
the  uncontradicted  evidence  before  us.  There  is  no  evidence  whatever  that, 
at  the  time  the  game  of  monte  was  played  in  the  house,  tlie  d^endant  bad 
any  control  or  any  right  to  control  the  house.  The  judgment  la  reversed,  and 
the  cause  remanded. 


Panoho  r.  Statb. 

(Court  of  Appeals  of  Texas.   May  B,  1888.) 

Ikfobwation  akd  Indiotmbnt— SoFriciKHCT— Descbiption  of  DErBSDAirr. 

Under  Code  Crim.  Proo.  Tex.  art.  4S0,  subd.  4,  proTlding  that  an  information  shall 
contain  the  name  of  the  person  aocnsed,  or  state  that  his  name  is  unknown,  and 
give  a  reaaonaUy  socnrate  descriptioa  of  bim,  and  article  requiring  thai,  In 
aUeatng  tiw  name  of  defendant  or  other  person  In  an  Indiotmwk^  ft  ahaU  be  auffl- 
dent  to  state  one  or  more  of  tbe  Initials  tn  the  Christian  name  and  surname,  a  com- 

ftlaint  and  information  descrlMng  the  accosed  as  "one  Pancbo"  are  fatally  defeot- 

Appeal  from  Travis  county  court;  J.  M.  Brackkkbidob.  J»dm. 
Complaint  and  information  against  one  Pancbo  for  gaming.   Judgment  d 
conviction*  and  defendant  appe^. 
A,  a.  Bamtout  for  appellant.  A»iiU  Atty.  Gm.  J>avidvm,  for  the  State. 

1  See^  alsot  Persqaal  v.  State,  pottt  477. 
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Wbtte,  p.  J.  In  both  the  cotnplnlnt  and  informittloti  the  only  all^atlon 
aa  to  the  name  or  description  of  the  accused  is  "one  Pancho.**  One  of  the  req- 
uisites of  an  information  is  "that  it  contain  the  name  of  the  person  accased, 
or  [it]  be  stated  that  his  nameis  anknown.  and  give  a  reasonably  aeoaratede- 
scription  of  him."  Code  Crim.  Proc.  art.  430,  subil.  4.  A  similarly  snlwtan- 
tial  requisite  is  prescribed  for  indictments.  Code  Crim.  Proc.  art.  420.  It  is 
further  provided  that,  in  "all4^ing  the  name  of  the  defendant  or  any  other 
person  necessary  to  be  stated  in  an  indictment,  it  shall  be  sufficient  to  state 
one  or  more  of  the  initials  of  the  Christian  name  and  the  surname.**  Code 
Crim.  Proo.  art.  425.  These  provisions  of  the  statute  have  been  construed  by 
this  court,  notably  in  the  case  of  "  Victor,  a  Mesoioan, "  v.  State,  16  Tex.  App. 
90,  where  t^at  description  of  the  accused  was  held  insufBcient.  See.  also, 
State  V.  Vandeveer,  21  Tex.  335;  Brewer  v.  State,  18  Tex.  App.  456. 

The  complaint  and  information  are  fatally  defec^ve,  and  thwefore  the  judg- 
ment is  re?enwd»  and  the  prosecution  dismissed. 


Pebsquai.  v.  State. 

{Court  of  Appeal*  of  Tejxu.   May  B,  1888.) 

JsvoBMLnon  and  Indictuint— Sdfficibnct— Dbscription  or  DsPBITDAire. 

Under  Code  Crim.  Proc.  Tex.  art  480,  sabd.  4,  providing'  that  an  Informstlon  con- 
tain tbe  name  of  the  person  aooosedf  or  It  be  stated  that  bis  name  is  unknown,  and 
five  a  xeasoDaUy  accurate  deeoription  of  bira,  and  article  426,  reanlrinff  that,  in 
alleging  the  name  of  defendant  or  other  person  In  an  indictment  it  flhall  be  suffi- 
cient to  state  one  or  more  of  the  initials  or  the  Christian  name  and  snmame,  a  com- 
t  and  information  deeorlbing  the  accused  as  "  one  Persqual "  are  fatally  defeot- 

Appeal  from  Travis  county  court;  J.  M.  Bragkbnridob,  Judge. 

Complaint  and  Information  against  one  Persqual  for  gaming.  Judgment 
of  conviction,  and  defendant  appeals.  Code  Crim.  Proc.  Tex.  art.  430,  subd. 
4,  provides  that  an  information  contain  the  name  of  the  person  accused,  or  it 
be  stated  that  bis  name  is  unknown,  and  give  a  reasonably  accorate  descrip- 
tion of  him,  and  article  425  provides  that,  in  alleging  the  name  of  defendant 
or  other  person  in  an  Indictment,  It  shall  be  sufilcient  to  state  one  or  mdre  of 
the  initials  of  tbe  Christian  name  and  surname. 

A.  B.  Sousttmt  for  appellant.   Asst.  Atty.  €ten,  Davidson,  tot  the  State. 

White,  P.  J.  There  is  no  difference,  except  as  to  the  name,  in  the  com- 
plaint and  information  in  this  case,  and  thecaseof  PaTicAo  v.  State,  ante,476, 
(just  decided^  In  this  caselhe  accused  is  only  named  and  described  as  "one 
Persqual."  Because  the  complaint  and  information  are  fatally  insnfflclent  as 
to  the  name  and  description  of  the  accused,  the  judgment  it  reversed,  and  the 
proMcntioQ  dismissed. 


B'X'mmo  v.  State. 

(Court  of  AppeaXe  of  TeXM.   Vmj  9, 1888.) 
1.  loBWL  Am  Slandkr — Chikinal  Slandib — Plbadino — Vabiakob. 

There  is  a  tatai  vmriaaoe  where  an  Indictment  for  criminal  slander  alleges  that 
the  ■landeroni  words  were  spoken  In  English,  while  the  proote  show  that  tuy  were 
spoken  in  German. 

S.  Savb— EviDBMCB— Tnn  of  CmanssiOK  ov  OrrEnea. 

In  a  trial  far  orlminal  slander,  failure  to  prove  tbe  time  of  tbe  commlsrion  of  the 
oflepfle  ifl  a  fatal  error. 

Appeal  from  Guadalupe  county  court;  J.  F.  HoEee,  Judge. 

Martin  Stlchtd  was  indicted  for  criminal  slander.    The  information  allied 

that  appellant,  in  the  preaenoa  of  divers  persons,  said  that "  is  nothing 

bnt  a  whore ;  she  has  done  nothing  since  she  came  to  T«u  but  live  aa  a  wbore 
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wtttaneffroM."  The  proof  inwtlwfe  the  woidi  set  oat  wen  attored  by  the  ap- 
peUent  m  the  Gennan  language.  A  fine  ol  $100  ww  the  penal^  assessed  ^ 
the  vecdloti  and  dtfeodant  appa^. 

Burgm  ift  PIbnU  uid  /onei  Qimmoed,  tot  mtellant.  ilUir.  Osn. 
JPairfdion.  for  the  .Me. 

WiLUON,  J.  In  the  statement  of  facts  before  as,  there  Is  no  evidence 
showing  the  time  of  the  commission  of  the  all^;ed  offense.  This  is  fatal  to 
the  conviction,  and  the  assifltant  attorney  general  confesses  ttie  error.  Temple 
v^StaUt  15  Tex.  App.  804.  A  novel  qnestlon  Is  presented  In  the  record.  In 
the  inftmnation  the  alleged  slanderous  words  are  set  oat  in  the  English  lan- 
guage. On  the  trial,  over  defendant's  objections,  the  state  was  permitted  to 
prove  standeroos  words  uttered  1^  the  defendant  in  the  Oerman  language; 
•aid  wofdSi  when  interpreted,  meaalng  snbstantially  the  aune  as  tiie  alandeiv 
oasw<ndasetoutinUieinf«inatioB.  Thequeation  presented  Ib:  When<nal 
slander  ts  alleged  to  have  been  committed  by  the  use  of  the  English  language, 
can  each  Blander  committed  the  use  of  the  German  language  be  proved, 
there  being  no  allegation  that  the  slander  was  ottered  In  the  German  lan- 
guage? We  are  of  the  opinion  that  the  question  must  be  answered  in  the 
negative.  In  a  elvll  action  for  slander,  the  rale  is  that,  where  the  slandennu 
woida  were  spoken  in  a  foreign  language,  they  must  be  set  forHi  bother 
with  a  translation  Into  Engllsb.  To  set  forth  tbe  foreign  words  alone  will 
pot  be  safficlent ;  and  to  allege  a  publication  of  Engllsb  words,  and  prove  the 

tublication  of  words  In  another  tongue,  is  a  variance.  'Townsh.  SlaocL  ft  I4b. 
330.  The  reastms  upon  which  the  above-stfrted  rule  is  founded,  demand  its 
application  with  equal  it  not  greater  force  in  a  criminal  than  in  a  civil  proae- 
cution  for  slander.  In  all  cnmiaal  {vosecutions  the  accused  party  has  the 
right  to  be  Informed,  the  information  or  the  indictment,  of  the  facts  charged 
a^Unst  him,  that  he  may  prepare  to  meet  them,  and  he  can  only  be  required 
on  the  trial  to  meet  and  defend  againet  the  exact  matter  charged  agtUnst  him. 
The  alle^ition  and  the  proof  must  moat,  and  substuitially  correspond;  other- 
wise the  accused  might  be  convicted  of  a  different  offense  than  that  with  which 
he  is  charged,  which  he  had  not  been  informed  he  was  called  upon  to  meet. 
To  charge  a  person  with  uttering  slanderous  words  in  the  English  language 
entainly  does  not  inform  him  that  he  be  required  to  meet  and  defend 
against  words  uttered  by  him  in  a  difFerent  language.  We  hold  that  the  court 
ttred  in  permUtlng  the  state  to  prove  the  words  uttered  by  defendant  in  the 
German  language,  and  that  the  slander  as  charged  in  the  iniSormation  Is  ma- 
terially variiuit  from  that  proved.  The  judgment  1b  reversed,  and  the  cause 
remanded. 


GovEiT  V.  State. 

(Court  Gf  AppecOa  of  Texat.  May  9, 1888.) 
IXDicTUNT  un>  iRroKiuTiON— ALi.Boi.Tioir8— DBBTxoTiHa  Pboputt— ComaiTi  or 

OWNBB. 

A  complaint  and  Informatioa  charging  maUdoiu  mischief  in  tearing  down  the 
fence  of  two  penoaa,  are  fatally  defeoUve  when  they  fall  to  allege  the  want  of  con- 
sent of  eaeb  of  the  owners. 

Appeid  from  Guadalupe  county  court;  J.  F.  MoEeb,  Judge. 

The  conviction  was  for  pulling  down  and  injuring  the  fence  of  J.  B.  Dib- 
rell  and  E.  Mssheim,  and  the  penalty  imposed  was  a  fine  of  ftlO.  The  infor- 
mation alleged  that  appellant  **did  *  *  *  unlawfully  break,  pull  down, 
and  injure  tee  fence  of  J.  B.  DibreU  and  Emil  Maslieim, 

W.  iff.  Goodrieh  and  Jamea  Gfrwnwoodt  for  appellant.  Atit,  AU$.  &«n. 
J>avid»on,  toe  the  State. 
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WzLiMM,  J.  Both  the  complaint  and  the  Information  are  fatally  defe<^ve, 
in  that  thej  fall  to  allege  the  want  of  consent  of  each  of  the  owners  of  the 
fence  to  the  polling  down  and  injiuy  thereof  by  the  defendant.  Taylor  v. 
Btate,  28  Tex.  App.  689,  5  S.  W.  Bep.  141;  BrwrUey  v.  SiaU,  12  Tex.  App. 
608.  The  JodgDMot  is  reversed*  and  the  proeecutioa  is  diamissed. 


Ferguson  e.  State. 
(Court  of  AppeaU  of  Teacaa.  May  SB,  188S.) 

Fun  FnmmBS— SwnrDtjns  bt  Ubakb  or  Ceattsl  Mortoaqb— iNDicncBirr. 

An  Indietooent  for  swindling  hj  mesni  of  a  chattel  mortgage,  aooompanled  by 
verbal  repreeentotdona,  which  fails  to  set  oat  the  mortgage  in  Ms  vertHt,  or,  U  that 
oaunot  Iw  done,  to  state  the  reason  for  tbt  oinlulon,anid  to  set  out  the  mortgage  in 
■uhetauoe,  Is  fatally  defeotlve. 

Appeal  from  district  court,  Smith  coanty;  Felix  J.  MoGobd,  Judge. 

The  defendant,  Henry  Ferguson,  was  convicted  of  swindling,  and  sen- 
tmoed  to  three  years'  imiffiflonmait.  From  the  Judgment  he  brings  ttiis  ap- 
peaL 

/.  JP.  Oiaion.  for  appellaut.  Aut.  At^,  Qm,  Davidaon,  for  the  State. 

WuxsoN,  J.  This  eonvietion  Is  ondw  an  indictment  which  undertakes  to 
diarge  the  ofEense  of  swindling  by  means  of  certain  false  representations 
made  1^  the  defendant  concerning  his  ownership  and  right  to  dispoee  of  eer> 
faiin  personal  property,  and  by  means  of  a  chattel  mortgage.  In  writing,  upon 
siUd  pnpertf,  executed  and  delivered  by  him  to  the  alleged  injured  party.  A 
motion  in  arrest  of  judgment  was  made  by  the  defendant;  the  ground  of  said 
motion  .being  that  the  indictment  was  fatally  defective  because  it  neither  set 
forth  the  allied  mortgage  in  hU  verbis  nor  substantlaUy.  iSaid  motion  was 
overruled,  and  in  said  ruling  we  are  of  opinion  the  court  erred.  It  is  fdain 
from  the  auctions  in  the  indictment  that  the  swindle,  if  one  was  accom- 
plished, was  by  means  of  the  alleged  mortgage,  accompanied  by  verbal  repre- 
sentations as  to  the  defendant's  ownership  of  the  property.  Said  alleged  mort- 
gage entered  into  the  offense  charged,  as  a  part  of  the  basis  thereof,  and,  in 
conformity  with  the  general  rule,  should  have  been  set  out  in  hia  verbis  in  the 
indictment,  or  good  reason  should  have  been  stated  why  It  could  not  be  set 
forth,  and  in  such  case  it  should  have  been  set  forth  substantially.  IVillson, 
Tex.  Crim.  Laws,  §§  1388. 1995. 

Because  the  indictment  is  defective  in  matter  of  sut»tance  In  the  particular 
•bora  stated,  the  judgment  is  reversed,  and  the  prosecution  Is  dismissed. 


Xx  parte  Sttddath. 
(Court  of  Appeaia  of  Texaa.  May  9, 1888.) 

Bail— Ix  Cbabos  or  ]Cubd>b— Whui  Allowkd. 

Bvldenee,  In  a  murder  trial,  that  defendant  and  deoeaaed  bad  a  qwoTBl  rssnttlng 
from  defendant's  fondness  for  deceased's  wife;  that  the  two  met  on  the  sldewallc, 
and,  after  load  words,  defendant  shot  deceased  fbur  times,  the  latter  also  firing; 
the  testimony  being  conflicting  as  to  which  drew  his  weapon  first,— does  not  au- 
thorise the  refusal  of  ball. 

Appeal  from  district  court,  Tarrant  county;  B.  E.  Bbxkhau,  Judge. 

The  evidence  for  the  state  shows  that  deceased's  wife,  prior  to  her  marriage, 
was  a  "sweetheart"  of  the  relatw.  She  married  deceased  in  1887,  but  sepa- 
rated tram  him  three  months  after  marriage,  and  at  the  time  <tf  the  homicide 
was  being  sued  for  dlvorve  bydeceased  upon  the  ground  of  Infidelity.  It  was 
further  shown  that,  about  a  month  before  the  homicide,  relator  and  deceased 
m«t  in  the  postofflce,  and  had  a  quarrel.  The  state  also  proved  that,  a  night 
or  two  before  the  bomldde,  a  pistol  ball  was  fired  through  a  window  into  the 
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Bittiog  or  sleeping  room  of  deceased.  The  stiite'e  testimony:  (arther  shorn 
that  detondant  and  deceased  got  into  a  qoajrrel  on  the  .street*  and  quarreled 
Tioleutiy  antil  a  constable  got  In  between  thoa,  iwd  pnahed  deceased  back 
against  the  wall,  and  that,  while  he  was  pushing  deceased,  the  relator  draw 
his  pistol,  and  shot  deceased  twice;  that  deceased,  as.he  waa  falling,  drew  hia 
pistol,  and  flred  as  bis  hand  was  knocked  np,  and  that  the  relator  ttien  fired 
two  more  shots  into  his  body.  WitnessesJEor  the  relator  teetf  fted,  in  sabstanc^ 
that  nUiUa  was  passing  deceased,  who  was  talking  to  a  party  about  somebody 
shooting  into  his  room  a  night  or  two  before,  aiid  siUd  in  a  loud  voice  that 

whoever  fired  that  shot  was  a  "God  d— d  son  of  a  b— h;"  that  relator 

stopped,  and  asked  If  that  remark  was  meant  tor  him;  that  the  quarrel  then 
propvesed,the  deceased  uring  oaths,  a|q4ying  them  to  the  man  who  fired  inta 
his  room;  that  relator  denied  that  he  wss  t^  man;  that  about  that  time  the 
quarrel  became  boisterous,  and  the  constable  interfered,  takinff  liold  of  de- 
ceased; tiiat,ashecaught  deceased,  the  demued  thrust  his  band  In  his  pocket, 
draw  his  ^stol,  threw  his  hand  over  the  Oonstable'e  arm,  and*  according  to 
the  hitter  and  some  of  the  witnesses,  fired  the  first  shot  at  relator,  when  re- 
lator opened  fire,  shooting  deceased  four  times.  Some  of  the  witnesses  testified 
that  the  shot  flred  by  deceased  and  the  first  shot  flred  by  relator  wete-ao  near 
together  tiiey  eoold  not  tell  which,  if  either,  preceded  the  other.  There  was 
a  general  agreement,  however,  among  the  witnesses  for  the  relator  that  tiw 
deceased  drew  bis  pistol  first. 
IT.  M.  Fnrman,  for  relator.  Aaat.  Attjf,  (Ten.  Da9id9onf  for  the  State. 

* 

WmrSb  I*.  3.  Upon  the  evidence  as  contained  in  the  record  twfore  us  on 
this  appeal,  we  are  of  opinion  that  appellant  is  entitled  to  bail.  There  is  no 
evidence  in  the  record  upon  the  question  of  his  ability  to  give  bail,  and  we 
have,  therefore,  had  no  special  data  to  guide  us  with  reference  to  the  amount. 
The  judgment  refusing  bail  ie  reveteed.  and  the  relator  will  be  released  from 
enstody  upon  his  execution  of  a  bond,  with  good  and  sufildent  soretiea,  in  the 
siun  of  $6,000,  conditioned  as  the  law  requires. 


I^IHIINOEB  V.  StATB. 

(Court  of  ^ppeala  of  Texas.  May  S8, 1888.) 

InoxioATiKa  LiQtJOBS— CanniiAL  FBosxcimoiT— Axuania  ELionoir  uiniaa  Looiz. 

Option  Lav. 

A  oomplalat  and  iaformation  under  the  Texas  local  option  law,  aQegf  ng  an  eieo- 
tion  thereander  to  prohibit,  not  only  the  sale,  but  also  the  «naiaMe,.of  iotoxioatiBgr 
Uquors,  do  not  allege  Buch  an  Section  as  calla  such  Law  intooperatlon,  and  aretatally 
dttFective. 

Appeal  from  Tarrant  county  court;  Sam  Tubman,  Judge. 
Complaint  and  information  against  £.  F.  Ninenger  for  a  violation  <rf  the 
local  option  law.  Judgment  ai  conviction,  and  defendant  appeala. 
/.  A.  HoUemd,  tot  appellant  Ant.  AUj/.  &«a.  Davidnn,  for  the  State. 

WiLLSON,  J.  This  is  a  proeeoutioa  by  information  fax  a  violation  of  the 
"local  option  law."  It  is  allied  in  the  Information  that  the  defendant  djd 
unlawfully  sell  and  exchange  to  one  Jlro  King  intoxicating  liquor  in  a  certain 
justice's  precinct  in  Tarrant  county,  after  the  qualified  voters  of  said  justice's 
precinct,  at  au  election  held  in  accordance  with  the  laws  of  the  state,  had  de- 
termined that  the  sale  and  exchange  of  intoxicating  liquors  stiouid  be  protUb- 
ited  in  said  justice's  precinct;  and  the  commissioners*  court  of  said  county 
had  passed  an  order  to  that  effect,  etc.  It  is  insisted  by  the  appellant  that  the 
infonnation  is  bad.  because  it  shows  upon  its  face  thiUi  the  election  and  pro- 
ceedings tberennder  axe  void  for  the  reaaon  that  the  problMtion  included  the 
exohanga  as  well  aa  the  sale  of  intoxicating  liquors.  A  motloa  in  arzast  of 
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jodgment,  based  npon  this  grouod,  was  made  by  the  defendant,  and  was  over- 
ruled by  the  court.  We  are  at  opinion  that  the  objection  to  the  indictment  is 
a  valid  and  fatal  one.  If  the  allegation  in  the  information  that  the  election, 
and  the  prohibition  declared  thereunder,  embraced  the  exchange  as  well  as 
the  sale  of  intoxicating  liquors,  be  true,  such  election,  and  the  order  of  the 
commissionera'  court  thereupon,  were  without  authority  of  law,  and  did  not 
have  the  effect  to  call  Into  operation  the  local  option  law  in  said  locality. 
HolZej/  V.  8taU,  U  Tex.  App.  505;  Steele's  Case,  19  Tex.  App.  425.  It  is  sug- 
gested in  the  brief  of  the  aaaistant  attorney  general  that  the  words  "and  ex- 
change,"  where  used  in  the  information,  may  be  rejected  as  surplusage,  and 
the  information  then  be  held  sufficient.  AVe  cannot  agree  to  this  view.  As 
the  allegation  appears  in  the  Information,  we  regard  It  as  descriptive  of  the 
offense  sought  to  be  alleged,  and  to  disregard  any  portion  of  it  would  be  un- 
authorized. In  drawing  the  information,  the  pleader  hHS  followed  a  form 
heretofore  suggested  by  the  writer  as  sufficient,  but  which  is,  in  view  of  the 
subsequent  decision  of  this  court  in  Steele's  Case,  supra,  we  think,  substan- 
tially defective  in  the  particular  referred  to.  Willson,  Crim.  Forms,  257 ; 
WlUson.  Tex.  Crim.  Laws,  §  632,  "Indictment;"  Sx  parte  Beaty,-21  Tex. 
App.  426»  1  S.  W.  Kep.  451;  Sx  parte  Kennedy*  23  Tex.  App.  77,  3  S.  TV. 
Rep.  114. 

Because  the  information  and  complaint  are  fatally  defectivei  the  judgment 
la  revarsed,  and  the  prosecution  disinlssed. 


Ex  parte  Gallahbb. 

(Court  of  Appeals  of  Texas.  May  88, 1888.) 

Bail— Whxn  osm  Acousbd  or  Hdrdbr  Eittitiad  to. 

A  woman  and  her  son,  wbo  bad  dlaposseued  relator's  tenant  from  a  hoose  olatmed 
both  by  her  and  relator,  were  In  ttie  evening  foroiUy  expelled  therefrom,  and  led 
off  bv  two  nuBked  men  person»tinK  offloers,  and  a  few  days  afterwards  found  mur- 
dered, and  relator  was  arreeted  and  held  without  bidl,  though  he  proved  an  al/ibi  by 
several  witnesses.  Meld,  that  relator  was  entitled  to  ^MiL 

Appeal  from  distdot  ooiut,  Wharton  ooant7;  W.  H.  Bitbxhabt,  Judge. 

James  CtaUober  was  held  on  two  indictments,  the  first  charging  him  with 
the  murder  of  Mrs.  Vary  K.  Brown,  and  the  second  with  the  murder  of  her 
son.  M«iyo  Brown,  and  bail  refused.  The  evidence  adduced  on  the  two  pro* 
eeedlngs  for  ball  was  identically  the  same.  The  whole  of  the  state's  proof 
may  be  briefly  summarized  as  follows:  The  relator,  at  the  time  of  the  mur^ 
der  of  Mrs.  Brown  and  her  son.  Mayo,— which  murder  was  committed  on  the 
night  of  Wednesday,  December  7, 1887, — owned,  and  by  his  agent,  Capt.  Van 
Houton,  was  in  possession  of,  a  tract  of  land  in  "Wharton  county  known  as 
tbe  **Slaugbter  Leagae."  The  land  owned  by  the  relator  included  400  acres, 
which  at  one  time  was  owned  by  one  B.  B.  Brown,  and  hia  wife,  Mary  Brown, 
tbe  muideied  woman.  A  decree  of  divorce  granted  to  B.  B.  Brown  against 
Mary  Brown,  of  date  June  11, 1888,  awarded  to  said  B.  B.  Brown,  and  said 
Mary  Brown,  each  an  undivided  half  interest  in  and  to  the  said  400  acres. 
The  200-acre  interest  of  B .  B.  Brown  was  afterwards  purchased  by  the  relator 
at  sheriff's  sale.  Two  or  three  years  prior  to  the  murder,  Mrs.  Mary  Brown 
instituted  suit  against  tlie  relator  to  recover  the  eatire  400  acres,  and  counsel 
for  the  relator  exhibited  to  the  counsel  for  Mrs.  Brown,  the  relator's  chain  of 
title  to  the  land,  including  the  decree  entered  on  thedivorce  proceeding  award- 
ing 200  acres  to  B.  B.  Brown,  and  200  acres  to  Mrs.  Mary  Brown;  and  pro- 
pceed,  on  behalf  of  the  relator,  to  confess  judgment  in  Mrs.  Brown's  favor  to 
tbe  200  acres,  and  release  tbe  same  to  her.  Mrs.  Brown  refused  to  consider 
the  proposition,  discharged  her  then  counsel,  and  procured  other  counsel,  who, 
at  the  term  of  court  preceding  the  murder,  secured  a  continuance  of  the  case 
jn  order  to  substitute  lost  papers.  Among  the  several  tenement-houses  on 
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the  Innd  clnimed  by  the  relator  was  one  oecapied  by  one  I>avyjfim"8,  a  ne<rra, 
and  his  family,  which  was  known  as  the  "Davy  James  House."  A  few  days 
before  the  murdw  Mrs.  Brown*  witb  her  son,  Mayo  Brown,  wiUioiit  notice 
to  relator  or  his  agent*  Van  Houton,  moved  into  uid  took  poesession  of  the 
said  house;  Mrs.  Brown  informing  James  that  the  house  belonged  to  her;  that 
she  had  grown  tired  of  the  relator^s  control  over  it;  and  that  be  (James  and 
bis  family)  must  remove  themselves  and  their  effects  as  soon  as  they  could  do 
so.  On  Thursday  morning,  December  8th,  it  was  reported  to  the  civil  au- 
thorities that,  on  the  night  before,  two  maslced  men,  personating  officers, 
forced  James'  house,  and  forcibly  removed  Mrs.  Brown  and  Mayo  Brown, 
upun  the  pretense  of  taking  them  to  the  county  jail  at  Wharton,  20  milee  diak 
tant,  and  that  nothing  had  been  since  heard  of  Mrs.  Brown  or  her  son.  On 
the  next  day,  Friday,  tlie  dead  bodies  of  Mrs.  Brown  and  her  son  were  found 
on  the  common,  a  stiort  distance  from  the  James  house,  and  in  tl>e  direction 
Id  which  the  men  left  the  house  vith  Mrs.  Brown  and  Mayo  Brown  on  the 
night  before. 

Davy  Jiimes.  his  wife,  Judy  James,  and  one  Allen  were  the  material  wit- 
nesses for  f  J  state.  Davy  James  testified,  in  substance,  that  immediately 
after  Mi*s.  Brown  took  possession  of  bis  house  he  reported  tliat  fact  to  Van 
Houton,  the  agent  of  the  relator,  who  lived  in  the  main  house  on  the  prem- 
ises, not  a  great  distance  from  his  house,  and  that  he  was  directed  by  Van 
Houton  to  remain  in  the  house  until  he  could  send  for  relator,  who  lived  at 
Eagle  Lake,  in  Colorado  county,  and  have  the  woman  and  boy  ousted  by  legal 
procese.  Biielatorcametothe  plantation  several  da^  before  the  fatal  Wednes- 
day nigbt.  In  conversations  with  witness  he  told  witness  to  remain  in  the 
house.  The  witness  told  him  that  he  would  not  remain  in  the  house  unlees 
Mrs.  Brown  was  removed.  Relator  replied  that  proceedings  had  been  instituted 
to  remove  her,  and  that  she  would  be  put  out  very  soon.  On  Thursday  l>efore 
the  fata]  Wedn^ay  night  the  witness  called  on  relator  and  told  him  that, 
unless  he  was  put  in  sole  possession  of  the  house  very  soon,  he  would  have  to 
hunt  another  home.  Tlie  relator  asked  him  to  remain  a  short  while  longer; 
that  the  officers  would  soon  have  Mrs.  Brown  out;  and  that,  if  they  failed,  he, 
relator,  would  get  her  out  if  he  liad  to  kill  and  drag  herout.  Witness  replied 
that  he  would  not  stay  in  the  house  if  Mrs.  Brown  was  removed  in  that  man- 
ner, and  the  relator  repeated,  in  substance,  that,  other  means  failing,  he  would 
kill  and  drag  the  woman  out  of  the  house.  The  witness  saw  the  relator  again 
at  Van  Houton's  house  late  on  Wednesday  evening,  and,  in  response  to  wit- 
ness' complaint  that  the  woman  was  still  fn  the  house,  the  relator  remarked 
that  she  would  not  be  there  long,  and  directed  the  witness  to  tie  his  two  cer- 
tain savage  dogs  and  keep  them  tied.  Witness  went  home  and  tied  one  of 
the  dogs  behind  the  house,  but  found  that  the  other  had  followed  his  daughter 
to  the  house  of  a  neighbor.  Between  7  and  8  o'clock  that  night,  while  wit- 
ness and  his  wife  were  sitting  in  their  room,  witness  heard  his  dog  bark,  and 
went  to  and  opened  his  back  door.  Instantly  Allen,  a  negro  neigh^r,  stei^»ed 
in,  and  two  masked  white  men,  with  drawn  pistols,  rushed  by  witness,  and 
went  into  Mrs.  Brown's  room.  Both  wore  broad-brimmed  white  hats  and 
gray  coats  and  pants,  the  legs  of  the  pants  stuffed  into  their  boot-tops.  The 
taller  man  seiz^  Mrs.  Brown,  announced  that  his  name  was  Jones,  and  that 
he  and  his  companion  were  officers,  and  had  come  to  remove  her  and  her  son 
to  the  Wharton  jail,  and  that  they  had  deputized  Allen  to  help  them.  The 
other  man  seized  the  boy.  Mrs.  Brown  pleaded,  in  vain,  not  to  be  removed 
until  morning,  and  then  began  to  struggle,  when  the  man  called  to  witness 
that  he  deputized  him.  witness,  to  help  remove  the  woman  and  boy,  and  that 
if  he  hesitated  he  and  his  companion  would  kill  every  "d — dsoul"  In  the  house. 
Thereupon  the  witness,  actuated  by  fear,  went  to  the  assistance  of  the  other 
man,  and  helped  him  drag  the  boy  as  far  as  the  gate.  Allen  and  the  tall  man 
took  the  woman  out.  The  men,  when  th^  got  ont  the  gate,  said  something 
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about  tying  Mrs.  Brown  and  the  boy,  and  finally  went  off  with  them  In  the 
direction  of  some  timlMr.  The  two  men  were  white*  and  had  their  faces,  from 
the  eyes  down,  masked  with  white,  colored-bordered  handkerchiefs,  which 
looked  to  witness  just  Uke  those  placed  In  evidence,  and  which,  it  was  shown, 
were  found  by  the  sheriff's  poue  In  Tan  fionton's  house.  'Witness  did  not 
Identify  either  of  the  men.  On  the  Saturday  following,  the  day  after  the 
bodies  were  found,  witness  was  arrested  for  complicity  In  the  murder,  but  was 
soon  released.  Mrs.  Judy  James,  testifying  for  the  state,  corroborated  her 
husband  In  every  particular  as  to  what  transpired  In  the  house,  and.  in  addl- 
ilon,  that  In  the  tall  man  who  took  Mrs.  Brown  off,  and  <»lled  himself  Jones, 
she  fully  recoKuized  and  identified  the  relator.  She  repeatedly  reiterated  her 
lecogniUon  of  the  relator,  and  stated,  in  addition,  that,  a  short  while  after  he 
and  his  companion  left  with  Mrs.  Brown  and  the  boy,  she  heard  several  shots 
flred  at  about  the  point  the  bodies  were  found  on  the  succeeding  Friday.  Al- 
len testified  that  two  men,  masked  with  handkerchiefs  like  those  in  evidence, 
called  him  out  of  his  house  on  Wednesday  night,  December  7,  1887,  and  told 
bim  that  they  '^deputized  him  to  go  with  them  and  take  Mrs.  Brown."  They 
then  marched  him  in  front  of  them  to  Davy  James*  house,  about  100  yards 
distant,  where  they,  forcing  witness  and  Davy  James  to  help,  committed  the 
acts  described  by  Mid  Davy  James  in  his  testimony.  Witness  was  not  abso- 
lutely certain  that  he  recognized  tfther  of  the  parties,  but,  Judging  from  his 
hat,  coat,  pants,  walk,  and  voice,  he  thought  the  tall  man,  who  called  himself 
Jones,  was  the  relator. 

The  defense  relied  upon  was  an  altbL  Tan  Houton  testified  that  the  re> 
later  left  Ills  plantation,  on  which  the  "James  House"  was  situated,  on  Wednes- 
day morning,  to  return  to  his  home,  via  New  Philadelphia.  Several  witnesses 
testified  that  they  saw  him  at  New  Philadelphia,  which  was  12  or  14  miles 
from  the  "James  House,"  about  noon  on  that  day.  Two  witnesses,  at  least, 
besides  one  Rhody  Cooper,  testified  that  the  relator  left  New  Philadelphia  about 
1  o'clock  F.  u..  with  said  Cooper,  to  go  to  Cooper's  house  to  dinner,  and  that 
they  saw  him  as  Iat«  as  sundown  on  that  evening  at  Cooper's  house.  The 
testimony  of  Bhody  Cooper,  Mrs.  Rhody  Cooper,  and  one  Lewis  Buach,  an  in- 
mate of  Cooper's  house,  erected  a  complete  and  unbroken  alibi  for  the  relator. 
They  located  him  at  Cooper's  house.  14  miles  distant  from  the  scene  of  the 
munler,  every  minute  of  time  from  sundown  on  Wednesday  evening — some 
hours  previous  to  the  murder — until  9  or  10  o'clock  on  the  next  day,  nearly 
12  hours  after  the  murder.  Of  the  seven  or  eight  state's  witnesses  who 
testified  to  the  bad  reputation  of  Cooper  for  truth  and  veracity,  four  or  five 
admitted  that  they  were  unfriendly  to  Cooper,  and  the  others  that  they  heard 
Cooper's  truth  and  veracity  questioned  for  the  first  time  on  the  examining 
trial  of  this  defendant.  A  very  large  number  of  witnesses  supported  the  rep- 
utation of  Cooper  for  truth  and  veracity  as  unexceptionable,  and  the  i-eputa- 
tion  of  the  relator  as  a  peaceable,  law-abiding  man,  as  above  reproach. 

/.  S.  Dennis  and  P.  PearegaUt  for  relator.  Asst.  Attp.  Gen,  Vavidaon, 
for  the  State. 

White,  P.  J.  We  have  maturely  considered  the  record  presented  on  this 
appeal,  and  from  our  view  of  the  evidence,  as  herein  disclosed,  we  are  of  opin- 
ion that  appellant  is  entitled  to  bail.  The  judgment  of  the  court  below  refus- 
iiiK  him  bail  is  reversed,  and  appellant  is  admitted  to  bail  in  the  sum  of  SIO,- 
000, — #5,000  in  each  case.  Upon  the  execution  by  him  of  a  bond  in  said 
amount  of  $5,000,  with  good  and  sufficient  sureties  in  each  case,  conditioned 
as  the  law  requires,  he  will  be  released  from  custody J>y  the  sheriff  of  Wharton 
county.  Tlie  Judgment  Is  reversed,  and  bail  granted. 
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Inzbbratkxnal  ft  O.  X.  Bt.  Oo.  cr.  Evsmr  at  ol. 
(9upr0nw  Court  of  Team.  lUj  1, 1888.) 

1.  RjuLBou)  GoHPAims— AocroiRTB  u  CBOHiiras— GoxTBiBVToaT  ZfHuanroB. 

Where,  in  an  action  for  BegliKBut  Idlllng,  the  evidenoe  shows  that  deceased,  on 
arriviog  at  defendant's  raUjrosa  orossing,  saw  Its  train  moTiog  towards  him  at  a 
dlstanoe  of  40  paoes.  and,  thinking  he  oottld  drive  aorpss  the  track  before  it  would 
reaoh  bin,  wmpped.  up  his  horses  for  that  purpose,  and  was  klUed  ia  the  attempt, 
a  clear  case  of  cmpehle  n^Ugenoe  on  the  port  of  the  deceased  Is  made  oat.' 

%.  Bakb— AoomBKTS  AT  Cbosbimos— Ikstkuotioms— OiwmTCTioN  ov  Vuw  or  Tbjlck. 
The  court  instructed  the  j  1117 :  "  It  Is  negUgeooe  in  a  railroad  company  to  permit 
or  siilEer  brush  or  tall  weeds  to  grow  upon  Its  right  of  way,  so  as  to  materially 
obstruct  the  view  of  approachlog  trains  \rf  persons  about  to  cross  its  track;  uid 
if  the  jury  believe  from  the  eriaenoe  thai  the  defendant  permitted  and  suffered 
brush  and  tall  weeds  *  *  *  to  grow  upon  Its  right  of  way,  *  *  •  and  that 
but  for  such  obstruction  the  Injury  would  not  hare  aappeuea, "  the  defendaot  vras 
liable.  The  only  evidence  was  that  some  hackbnny  trees  were  growing  along  the 
line,  from  10  to  90  feet  outside  of  the  right  of  wajr,  and  that  at  Uie  time  of  the  in- 
Jury,  they  were  bare  of  leaves,  and  in  £aot  were  mtobstnietMii.  Hdd,tiiatthe  In- 
structioD  was  tmaothorlsed,  and  was  enor. 

8,  Samb—Aotiok  laAiHR,  vos  FuMORAL  IK«DBIM— Dun  or  PLinranv— Right  or 
Widow  to  Sua. 

The  fact  that  the  deceased  had  begun  a  suit  for  damages  for  the  Injury,  whlidi 
suit  was  pending  at  his  death,  is  no  bar  to  the  aotlon  by  Els  widow  and  children. 

4.  DxATH  BT  Waovorui*'  Act— ^Aonox  bt  Widow— Subsbquxht  HuaatMm  or  Widow. 

The  fact  thai,  pendiag  the  aoit,  the  widow  remarried,  does  not  preclude  her  right 
of  action. 

5,  Samb— Aon<»  BT  WnxiT  >un>  Qaruxamsr-Qiuixous  kd  Litbii— Who  kat  Acii. 

The  fact  that  the  hnsbapd  of  the  mother  acted  as  next  Mmd  Air  the  minor  chU* 
'dren  was  not  error. 

Appeal  from  district  court*  CcMnal  count/. 

J.  D.  €fuinn  and  /.  I£.  MaLearjf,  for  appellant.  Burga  A  Dibrdl  and  W. 
JZ.  Nealt  for  app^ees. 

Walk£B,  J.  Tlie  widow  and  the  two  minor  children  of  Jnltua  Kuehn 
Bued  the  appellant,  and  obtained  Judgment  fur  negl^ntly  killing  the  said  Ju- 
lius. It  is  elemental,  and  recognized  in  the  many  decisions  of  this  court  in 
like  cases,  that,  to  recover  in  such  case,  It  devolves  upon  the  plaintifih  to 
show  that  the  death  was  caused  by  the  d«fendant ;  that,  in  the  collision  caus- 
ing the  death,  the  deceased  was  using  proper  care^  that  is,  that  he  was  not 
himself  guilty  of  negligence  directly  contributing  to  the  collision;  and  tliat 
the  defei^ant  company  was  guilty  of  negligence,  or  want  of  the  propor  eate 
called  for  under  tlie  circumstances.  Regarding  the  testlmoiqr  as  sufficient  in 
this  case  to  show  want  of  care  or  negligence  on  part  of  the  defendant,  it  re- 
mains to  determine  whether  the  deceased  so  acted  in  the  matter  as  to  allow 
the  plaintiffs  to  recover  for  the  negligence  of  ttie  defendant.  It  is  a  nataial 
presumption  that  a  man  in  his  right  mind  will  not  voluntarily  and  without 
motive  encounter  a  threatening  danger.  Where  the  attendant  drcumstances 
show  facta  from  which  a  jury  may  deduce  the  conclusion  of  want  of  negli- 
gence on  part  of  the  deceased,  this  coart  will  accord  to  the  verdict  a  condn- 
sive  efCect.  The  amount  of  testimony  is  for  tlie  jury;  antl.  if  exercleing  their 
judgment  upon  tacts  in  evidence,  their  action  wUl  not,  or  rar^y,  he  set  aside. 

I  Bespectlng  owtributoiT  negligence  in  crossing  a  railroad  trade,  see  Kelly  v.  Rail* 
road  Co.,  (Fa.)  8  Atl.  Rep.  M6;  Purinton  v.  RaUroad  Co.,  (Me.)  7  Atl.  Rep. 707,  and  note; 
Chase  V.  Railroad  Co.,  (Me.)  6  Atl.  Rep.  771,  and  note;  Sherry  Railroad  Co.,  (N.  Y.) 
10  N.  B.  Rep.  128:  Cooper  v.  Railway  Co.,  (Mich.)  83  N.  W.  Rep.  806;  S^ter  v.  RaUway 
Co.,  (lowaj  S2  N.  W.  Rep.  JtM;  Hymilng  v.  Railroad  Co.,  (Mich.)  31  N.  W.  Rep.  147, 
and  note ;  Railway  Co.  v.  Henry,  (Ean.)  14  Pac.  Rep.  1;  Qlascock  v.  Railroad  Co. ,  (Cal.) 
Id.  B18:  Guggenheim  v.  Railway  Co.,  (Mich.)  88  N.  W.  Rep.  181;  Woodard  t.  Railroad 
C0M(N.T.)f8  N.£.Rep.4!»;  Koaler  v. RaUway  Co^dowaJ  84  N.  W.Rep.  850iYancy 
^RaUwagr  Co.,  (Ma)  6  8.  W.  tu^.  27S;  Granger  v.  Raibioad  Co.,  (Mass.)  16  IT.  £.  Biq^ 
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In  this  ease  the  testimony  shows  that  deoeued  was  going  home  from  the  town 
of  New  Braunfels,  near  which  he  lived,  by  an  old  and  maeb-traTeled  pQblio 
road,  with  which  he  was  well  aoqaainted.  The  track  of  the  defendant's  rail- 
road crossed  the  road  he  was  traveling  nearly  at  right  angles.  The  track,  at 
the  crossing  and  for  sevOTal  hundred  yards  weat  of  it,  was  upon  an  embank- 
ment vwiously  estimated  at  from  three  to  seven  fed;  above  the  level ;  that  to 
the  right  of  the  deceased,  and  for  a  distance  of  300  yards  from  the  raossing 
upon  the  railroad  track,  there  was  an  unobstmcted  view  ftom  the  road  on 
which  he  was  traveling.  Some  ha<&berry  trees  grew  along  a  fence  north  of 
the  track,  and  outside  of  the  right  of  way;  but  these,  being  bare\>f  leaves, 
made  no  material  obstruction  to  the  sight.  The  testimony  is  conflicting 
whether  the  bell  was  rung  or  the  whistle  soundpd  at  the  approach  of  the  train 
to  the  crossing;  but  it  is  in  evidence  that  the  deceased  had  stated  to  witness 
Smith  that  he  saw  the  train  when  It  was  about  40  steps  off,  and  thought  he 
could  drive  across  it  before  it  would  reach  him.  and  whipped  up  bis  horses 
for  that  purpose;  to  witness  Hertman,  "that  he  had  seen  the  train  white  be 
was  stopping  in  the  lane."  Witness  Bruestedt,  for  the  plaintiff,  had  testified 
to  meeting  the  deceased  in  the  lane,  about  50  steps  from  the  tnok,  at  which 
point  it  seems  some  halt  was  made  the  deceased.  -The  train  was  provided 
with  Westlnghouse  automatic  air-brakes,  the  best  known  to  the  witnesses. 
The  engineer  testified  that  he  "  could  not  have  stopped  sooner  than  he  did  after 
seeing  the  intention  of  the  deceased  to  cross  the  track."  The  duty  to  halt  on 
part  ot  those  managing  the  train  did  not  arise  untU  it  became  manifest  to 
them  that  the  deceasra  was  intending  to  go  upon  the  trai^  in  fnmt  of  tbf 
train. 

In  the  charge  of  the  conrt  was  the  following  claose:  "It  is  negligence  In  a 
railroad  company  to  permit  or  suffer  brnsh  or  tidl  weeds  to  grow  upon  its 
right  ot  way.  so  as  to  materially  obstruot  the  view  of  approaching  trains  -t^ 
persons  about  to  cross  Itstrac^;  and  if  the  Jury  beUeve  from  the  evidence  that 
tbedefendant  permitted  and  sufTered  brush  and  tall  weeds,  as  sieged  in  plain- 
tiff's petKion.  to  grow  upon  its  right  of  way,  so  as  to  materially  obatnict  the 
view  of  approacmng  trains,  by  persons  about  to  cross  the  railroad,  on  th« 
crossiim;  in  question,  and  that  bd;  tor  such  obstruction  the  injury  wonld  not 
have  bf^>pened,  then  the  defendant  is  liable  in  this  case,  unless  you  believe 
from  the  evidence  that  the  deceased's  own  n^ligence  directly  contributed  to 
the  Injury. "  Afto-  a  careful  study  of  the  statement  of  facts  we  find  no  testi- 
mony authorising  this  issue.  The  defendant  asked  a  cha^  correcting  the 
error,  and  saved  the  exception.  The  trial  judge.  In  refusing  the  owrectlon, 
remarks  that,  in  his  opinion,  there  was  some  bvuA  testimony.  It  may  be  tliat 
the  statement  of  facts  omitted  it,  but  we  are  governed  l^the  record  as  before 
oa.  It  is  shown  that  the  hackberry  trees  spoken  of  by  the  witnesses  grew 
some  10  to  20  feet  outside  of  the  right  of  way;  that  at  the  time,  27th  February, 
the  trees  were  t)are  of  leaves,  and  in  fact  were  no  obstruction.  It  was  shown 
that  the  deceased  was  under  the  influence  of  liquor,  and  In  approaching  the 
erossing  acted  in  a  reckless  manner.  Besides  this,  his  actual  knowledge  of 
tbe  presence  of  the  approaching  train  rendered  all  questions  as  to  means  of 
knowledge  of  it  of  no  importance.  To  give  the  charge  set  out  above  was 
error,  and  the  verdict  was  against  the  testimony  upon  the  issue  of  contriba- 
tory  n^llgence.  We  can  but  hold  that  tbe  testimony  negatives  proper  care, 
and  shows  culpable  n^ligence  on  part  of  de<wased,  without  which  he  would 
not  have  been  injured.  ■ 

We  can  notice  but  few  of  the  many  other  assignments  of  error.  The  peti- 
tion was  good.  That  deceased  had  instituted  suit  for  damages,  which  suit 
was  pending  at  his  dealth,  Is  no  bar  to  the  action  of  the  plaintiffs.  That, 
pending  the  suit,  the  widow  married  agnin,  does  not  preclude  her  right  o£  ac- 
tion. The  fact  doubtless  affected  the  verdict,  as  it  gives  her  less  damages 
tban  were  given  to  each  of  the  ehUdteu.  That  the  husband  of  the  mother 

Digiiized  by  Google 


486 


somawiBBissn  bsfobxhu 


[Ter. 


aoted  as  B«xi  friend  of  the  minor  cbfldrm  wm  not  error.  He  was  not  intei^ 
ested  in  tbe  mit  by  tliem.  8inee  tbis  appeal  was  talceo.  this  court  has  held 
in  Bailway  v.  Morru,  68  Tex.  49.  3  S.  W.  Bep.  457,  that  tbe  defendant  is 
Dpt  releuaed  from  littbility  by  its  k«se  of  the  road  to  anoLber  company. 

Tbe  charge  of  tbe  court  is  exceptionally  full  and  fair  to  both  parties,  with 
tbe  exception  of  the  paragraph  above  given.  The  court  properly  charged  that 
the  neglect  of  statutory  daties  was  n^ligttice  as  ouitter  of  law.  Having 
given  a  clear  expoeition  of  the  law  applicable  to  tbe  facts,  it  was  bis  duty  to 
refuse  charges  asked  upon  tbe  subjects  covered  by  the  geoflnU  chai^-  The 
defendant  does  not  have  the  right  to  have  the  court  charge  upon  the  effect  of 
isolated  facts  as  negligenoe  or  not.  The  jury  determines,  upon  tiie  circumr 
stances  of  tbe  situation,  where  not  a  matter  of  law.  tbe  fact  of  negligencet 
under  the  charge  as  to  tbe  duty  or  degree  of  care  imposed  upon  the  parties 
arising  ttom  the  entire  fact,  and  upon  exen^sing  their  judgment  upon  them. 

For  Uie  error  abore  strted*  the  judgmrait  below  ia  reverwd.  anA  the  cause 
rabanded. 


rSMNRLL  V.  BeGUIN  8T.  BT.  CO. 
(Supreme  Court  oS  Tezo*.  May  8, 1888.) 

1.  NaeuaKiroe— DAKOBROCfl  Pkehisis— Injubt  to  C^ttls. 

Tbe  owner  of  a  lot  on  which  green  millet  is  growing,  carelessly  leaTlng  his  fence 
down,  is  not  liable  in  an  action  to  recover  the  valne  of  a  oow  killed  by  eating  the 
mUlett  where  the  conrt  finds  as  a  fact  that  it  la  not  generally  injorfone  to  stock. 
I,  Aimi/— Rbvibw— PiHDixes. 

The  finding  of  the  district  court  upon  a  matter  of  fact,  where  the  evidenoe  is 
oonflioting,  bas  the  efleot  of  a  verdict,  and  will  not  be  disturbed  bykhe  appellate 
oonrti 

Appeal  from  district  court,  Guadalupe  county. 

Action  by  J.  Fennell  against  the  Seguln  Street  Bailway  Conqwny.  to  re- 
cover tbe  value  of  a  cow  killed  by  eating  green  millet  on  a  lot  owned  by  de- 
fendant. There  was  judgment  for  defendant,  and  pUtlntiff  appeals. 

IT,  E»  €foodrieh,  for  ^peUant. 

Walkeb,  J.  This  suit  was  begun  in  a  justice's  court,  where  judgment 
was  rendered  for  tbe  plaintiff.  Appeal  was  taken  to  tbe  county  court.  Tbe 
county  judge  being  disqualiSed,  the  case  was  transferred  to  the  district  court, 
and  from  a  Judgment  for  defendant  the  plaintiff  below  appeals  to  this  court. 
The  cause  of  a<^on  is  tbia :  The  d^encUnt  rented  a  spot  of  ground,  and  in 
putting  up  its  depot  left  tlie  fence  down.  On  the  ground  was  growing  sor- 
ghum or  sugar  millet,  which  was  green,  growing  about  18  inches  high,  and 
the  second  crop,  and  in  September,  1885,  plabotiff's  oow  got  into  tbe  lot,  ate 
of  the  green  millet,  and  died  therefrom. 

The  fouilh  paragraph  of  the  findings  by  tbe  court  is  as  follows:  "The  evi- 
dence showed  that  such  cane  was  generally  grown  in  tbis  section  by  farmers, 
and  by  persons  owning  lota  of  ground  in  this  city,  for  food  for  stock,  and  that 
to  feed  it  when  green  was  not  generally  considered  hurtful  to  cattle,  altiiougb 
there  was  some  evidence  showing  its  dangei-ous  character  when  eaten  under 
circumstances  shuwn  in  this  case.  As  matter  of  law,  tbe  court  held  "that 
leaving  tbe  fence  down  by  defendant  was  not  such  carelessness  tm  its  partas 
to  render  the  company  liable  for  the  loss  of  plaintiff's  cow." 

There  is  no  general  law  in  Texas  prohibiting  owners  from  permitting  their 
cattle  to  run  at  large.  The  fence  law,  (art.  2431,  Hev.  St.,)  requiring  that 
**every  gardener,  farmer,  or  planter  shall  make  a  sufficient  fence  about  his 
cleared  land  in  cultivation,"  (and  defining  a  sufficient  fence,)  evidently  looks  to 
the  protection  of  the  crops  inside  the  inclosure  against  stuck  running  at  large; 
for  it  is  enacted,  (art.  2484:)  "If  it  shall  appear  that  the  fence  is  insufficient, 
then  the  owner  of  such  cattle,"  etc.,  "shall  not  be  liable  to  make  satisfaction  for 
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such  dftmagea. "  As  cattle  may  lawfully  run  at  large,  the  question  arises,  what 
duty  does  ttie  law  impost*  upon  land-owners  for  tt^  protection  of  such  stock? 
"The  general  rule  of  law  is  that  he  who  has  property  should  so  use  It  aa  not 
to  injure  the  property  of  his  Delghbor."  From  this  has  been  based  the  rule 
that  "a  person  who  opens  a  shaft,  and  thus  makes  an  alteration  in  the  nor- 
mal state  of  things,  shonld  take  proper  steps  to  fence  it  to  prevent  injury  hap- 
pening to  him  who  had  previously  the  right  to  the  use  of  the  surface  of  the 
Boil."  Whart.  Nfcg.  §  825,  note.  Under  statutes  providing  for  partition 
fences  between  land^owners,  a  failure  on  part  of  ooe  pai  ty  to  keep  in  repair 
bis  part,  It  has  been  held  that,  "if  domestic  animals  of  his  neighbor  should 
wander  upon  bis  lands,  invited  by  his  own  neglect,  and  there  should  fall  into 
pita  or  otherwise  receive  Injury,  he  would  be  responsible  for  this  injury  as  one 
occurring  proximately  from  his  own  default."  Gooley,  Torts,  838.  Should 
It  be  conceded  that  cattle  hare  the  right  to  run  at  large  upon  all  unfenced 
lands,  and  even  upon  lands  not  inclosed  by  sufficient  fences,  and  that  the  law 
imposes  upon  the  land-owner  the  duty  of  fencing  ^inst  injury  from  any 
change  in  the  surface  of  his  grounds  by  excavations  or  by  erection  of  unsafe 
buildings  or  structures  of  any  kind,  or  from  permitting  them  to  become  un- 
safe, still  this  duty  of  proper  care  only  arises  to  prevent  a  threatened  and  prob- 
able danger.  If  growing  of  sorghum  be  a  changeof  the  land  from  safe  to  un- 
safe pasture,  the  rule  above  cited  probably  could  apply.  The  finding  of  the 
court  cited  above  may  be  considered  as  equivalent  to  finding  that  the  feeding 
of  sorghum  was  not  dangerous,  though  there  was  some  testimony  otherwise. 
If  there  be  no  danger  to  be  guarded  against,  the  law  would  not  impose  proper 
care,  or  indeed  any  care,  upon  the  owner  of  the  premises. 

Appellant  insists  that  the  finding  is  not  supported  by  the  testimony.  The 
testimony  is  conflicting,  but,  according  to  the  finding  by  the  judge  the  same 
effect  as  a  verdict,  it  will  not  be  disturbed. 

This  case  is  distinguished  from  Edwards  v.  Chisholm,  6  S.  W.  Bep.  558, 
in  whfdi  the  presence  of  n^Ugrace  of  defendant,  upon  which  the  judgment 
followed,  was  not  ascertained  as  a  fact,  butonly  as  a  conclusion  of  law.  Here 
the  finding  of  Uie  judge  ascertained  as  a  fact  the  harmless  nature  of  the  sor- 
ghum; from  which  finding,  as  a  fact,  negligence,  which  is  a  want  of  proper 
care,  is  negatived.  No  care  being  needed,  there  could  be  no  neglect  or  want 
of  it.   There  being  no  error  in  tlra  record,  the  judgment  below  is  affirmed. 


Morgan  v.  State. 

(Court  of  Appeals  of  Tesxu.   June  3, 1888.) 

BtlKGLABT— EVIDBNCB— PO88K88IOS  OF  StOLBN  GOODB. 

proof  that  a  house  was  burglariooelT  entered,  and  certain  articles  stolen  there- 
from, which  were  soon  after  f otmd  in  the  powession  of  the  defendant,  who  appro- 
iniated  them  to  his  own  use,  and  made  no  explanation  of  his  poasesBlon,  will  war- 
rant a  conviction.' 

Appeal  from  district  court,  Bobertson  county;  W.  £.  Collard,  Judge. 
AsMt.  Aity.  Gen.  Bavidaon,  for  the  state. 

WiLLBON,  J.  There  is  but  a  single  question  to  be  determined  on  this  ap-^ 
peal,  and  that  is  the  sufficiency  of  the  evidence  to  support  the  conviction.' 
we  are  of  opinion  that  it  is  sufficient.  It  was  proved  that  a  house  was  bur- 
g^rionsly  entered  by  some  one,  and  certain  property  stolen  therefrom.  Re- 
cently therei^r  the  defendant  was  seen  in  p(»SRBsion  of  some  pn^rty  which 
bad  hem  so  stolen,  and  which  was  positively  identified  as  such  by  the  owner. 
DefWidant  ^>pro|ttiated  said  propcaty  as  his  own  by  pledging  it  as  security 
for  a  debt  he  owed.  He  made  no  explanation  of  bis  jtossesslon  of  said  prop* 
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exty  at  anj  tim«,  and  made  no  >ttflsn|^  oa  the  trial  to  acoonnt  for  ix  explain 
when,  where,  how,  or  from  whom  he  aoqoired  posaeaaion  <tf  it.  Prince  t. 
State,  44  Tex.  480;  Pa^  t.  ataU,  21  Tex.  App.  VA.  The  Jadgment  ia  at- 
Armed. 

NOTB. 

BimouET— PoMBMioir  or  Srounr  PBonBrr— PBBsaMFnoH.  FoneHion  of  pra^ 
enj,  taken  at  the  time  of  the  oommissioD  of  a  biuvUuy,  without  other  fitcts  indicative 
of  pdit-is  QolsulDoteDt  torapiN>rtaoonvi<^onof  burguuT.  Stewart t.  Peopla,  (Hich.) 
8  N.  W.  Rep.  868;  State  v.  mon,  (Iowa,)  18  N.  W.  Rep.  716:  People  v.  Vfytm,  (Cat) 
16  Pao.  Bep.  lOiS.  Tboogh  the  tmflzplatned  powe— Ion  of  propurty  rooentfy  stoleii  » 
vrtmafaeie  erldenoa  that  the  one  la  poaaeasuMi  la  nlUr  ofianeujt  it  la  notakMW  mf- 
lUifmittoaaatalnacoaTtetioaotbarybry,  StatoT.ffiiafler,  (lowm,)  U  N.  W.  Bep.  SM; 
otherwise,  where  it  is  shown  that  the  larceny  and  the  burglary  were  oommlttad  at  the 
same  time,  Smith  t.  People,  (HL)  8  lY.  B.  Rep.  788;  and  by  the  sameperson,  State  r. 
FrahB,  (Iowa,)  85  N.  W.  Bep.  tfl;  State  t.  Rivers,  (torn,)  91  S.W.  Bep.  781.  Bee 
TooBgT.  State,  (Fla.)  8  Sooui.  B«vi  881,  and  not^  aa  to  the  presumptioii  of  guilt  aria- 
ing  from  the  posseailon  of  stolen  proy°^- 


Morgan  v.  State. 
(Court  of  Appeaie  <xf  TVsaa.  June  S,  1888.) 

BvBOUBT— BviDKro— BtrmonHor. 

A  store-house  was  burglariou^  entered,  and  certain  articlea  of  merchandlae 
taken  therefrom.  Shortly  thereafter  similar  arUcles  were  found  In  the  possession 
of  defendant,  who  explained  his  possession  by  saying  he  had  purchased  toem  at  an- 
other slmre,  there  being  proof  that  other  mendiante  m  the  oonntoy  k^t  aimUar  artl^ 
des.  fiekl,  the  iHTOof  old  not  warrant  a  oonviotlon.* 

Appeal  from  district  coort,  Robertson  county;  W.  £.  Collabd,  Judge. 
Indictment  for  burglaiy  againat  Charles  Morgan.  Verdict  of  guilty,  and 
defendant  appeals. 
AMtt.  Attu>  9ea*  Iktrideon,  for  the  State. 

WiLLBON,  J.  As  preaented  to  os  in  the  statement  of  tacts,  the  evidence  Is 
Inaufflcient  to  support  the  oonriotlon.  Stated  concisely,  the  evidence  is  that 
a  Btore-hona*  was  bai^^arioualy  entered  by  some  one,  and  some  articlea  of 
raerchandlBe  stolen  tfawefrom.  Shortly  thereafter,  some  articles  of  merchao- 
dlse  simlUr  to  those  which  had  been  st^en  were  fbnnd  in  the  poaeeasion  of  ttie 
defendant  The  artides  found  in  lUs  possession  vere  Jiat  idenUfled  as  the 
stolen  ones;  the  evidence  merely  showing  tbfU  they  were  similar  thmto,  and 
of  the  same  line  of  goods,  which  line  of  goods  was  kspt  and  stdd  by  other  mer^ 
diants  in  the  country.  Defendant  made  no  effort  to  conceal  the  goods  found 
in  bis  possession,  aad  explidned  bis  possession  of  them  by  saying  that  he  bad 
pnrchwed  tbnn  in  Waco  of  a  merchant;  and  there  is  no  evidence  in  the  rec- 
ord which  contradtcta  or  even  raiaee  a  doubt  tbe  truth  ol  such  expUnaUon. 
The  judgment  is  revened,  and  the  cause  remanded. 


Bhabp  et  al.  d.  Elliott  et  aZ. 

(Supreme  Cowrt  of  Texas.   May  8, 1888.) 

PAsimoM— Samxe  Asids  Dsobbb— Vikdob  axd  Vskdu. 

When  a  deoree  in  partition  la  set  aside,  and  a  new  decree  entered  at  the  same  term 
as  the  former  decree,  and  a  party  who  receives  less  land  by  the  second  decree  than 
by  the  llrat  appears  and  objects  to  the  proceedings,  such  aeocmd  decree  is  binding 
upon  his  vendees,  who  purchased  after  the  first  deoree  was  rendered,  and  before 
any  steps  had  been  taken  to  set  it  aside. 

Appeal  from  district  court,  Bell  county. 

Action  oi  trespass  to  try  title  by  Nathan  Elliott  and  others  against  Hf.  F. 
Sharp  and  otben.  Jadgment  for  plalnttlfs,  and  defendants  appeal. 

1  See  BCorgan  t.  State,  aTtte,  4B7,  and  mfta. 
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Barri*  ift  Baundera  and  9,  W,  Tyler,  for  appellants.  Morgan  <ft  ViMman 
and  MonUith  and  Furman,  fur  appellees. 

Statton.  C.  3.  M.  F.  Be  Oraffenrled  owned,  at  the  time  of  his  death,  4,480 
acres  uf  land  situated  in  Bell  and  Williamson  counties.  He  left  10  childKn, 
of  whom  were  B.  M.  De  Oraffenrled,  U.  C.  De  Oraffenrted,  and  Mrs.  Flora 
Wilson.  On  September  4,  1882,  B.  M.  DeGraffenried  instituted  a  suit  in  the 
district  conrt  for  Bell  county  to  partition  the  tract  of  4,480  acres  of  land  of 
which  that  In  controversy  in  this  action  is  a  part.  R.  C.  De  Graffenried  was 
a  resident  of  this  state,  and  appeared  in  the  cause,  but  the  other  children  were 
non-residents,  and  cited  by  publication,  and  an  attorney  was  appointed  to  rep- 
resent them.  It  was  claimed  that,  by  reason  of  advancements  made  by  M.  F. 
Be  Graffenried  to  his  children,  they  were  not  all  entitled  to  equal  interests  in 
the  land  to  be  partitioned.  The  court  caused  an  inquiry  to  be  made  as  to  this* 
and  determined  that  B.  M.  and  H.  G.'De  Graffenried  and  Flora  Wilson  were 
entitled  to  have  the  entire  tract  partitioned  between  themselves  alone,  and  the 
stiare  each  was  to  receive  was  fixed  by  the  court.  After  this  commissioners 
to  make  partition  were  appointed,  and  tbey  puformed  that  duty  in  accordance 
with  the  order  of  the  court*  and  made  their  report,  whereby  thi^  set  apart  to 
Flora  WilBon  1,377  acres,  to  B.  M.  De  Graffenried  1,108  aorea,  and  to  R.  C. 
De  Graffenried  2,000  acres.  On  October  2. 1883,  this  report  of  the  commis- 
sioners was  approved  and  confirmed,  and  the  usnal  order  made  vesting  In  each 
of  the  three  persons  the  particular  tract  of  land  as  derignated  for  snnb  persons 
by  the  c(Hnmission«ra.  On  October  5, 1883,  the  appellants  purchased  from  B. 
C.  De  Graffenried  the  2,000  acres  of  Itud  set  aput  to  him  tluough  the  proceed- 
ings before  mentioned,  and  therefor  paid  tSiOOO  in  cash,  and  cnve  their  note 
for  91,000  more.  On  October  2%  1883.  without  notice  to  B.  C.  De  Graffenried 
or  his  vendees,  a  motion  was  filed  by  Flora  Wilson  and  others  to  set  aside  the 
decree  of  partition  entered  on  the  second  day  tiiat  month,  which,  on  hear- 
ing, was  granted,  and  the  former  decree  and  the  proceedings  which  led  to  it 
were  vacated.  The  conrt  then  made  inquiry  as  to  the  rights  tA  the  children 
of  M.  F.  De  Graffenried  to  iHuts  of  the  land,  and  found  that  the  land  shouU 
be  divided  between  six  of  the  children  instMd  of  three.  The  Interests  of  these 
were  detemUned;  commissioners  again  appointed  to  make  partition,  which 
they  did,  and  reported  it  to  the  court  on  November  6, 18^  On  that  day  the 
appellants,  purchasers  from  B.  G.  DeGraffenried,  in  bis  name  and  with  bis 
consent,  caused  to  be  filed  objections  to  all  the  proceedings  had  In  the  case 
•nbseqoentiy  to  the  decree  of  October  2.  1883,  which  were  overruled,  and  the 
court  on  November  7th  confirmed  tAie  report  of  oommlssioners,  and  by  decree 
▼eeted  the  title  in  each  of  the  distributees  to  the  several  parts  allotted  to  them. 
By  this  last  proceeding  title  to  1,298  acres  of  the  same  hmd  set  apart  to  him  by 
the  decree  of  October  2, 1883*  was  vested  in  R.  G.  Be  Oraffenrled,  but  ttw 
residue  of  the  2,000  acres  was  vested  in  Flora  Wilson,  and  this  is  the  land  in 
controversy.  Notice  of  appeal  was  gi  ven  by  or  for  R.  G.  De  Graffenried  when 
the  deoree  of  November  7, 1883,  was  entered,  but  it  was  never  perfected,  and 
it  appears  that  he  refused  to  perfect  it,  or  to  prosecute  a  writ  of  error  or  to 
permit  his  vendees  to  do  so  in  his  name.  The  term  of  the  <!ourt  at  which  the 
pfutition  proceedings  were  had  began  on  September  24,  and  ended  on  Novem- 
ber 9,  1883.  The  appellees  claim  through  conveyance  made  by  Flora  Wilson 
and  her  husband.  From  this  statement  it  will  be  seen  that  the  only  question 
is  whether  the  proceedings  had  in  the  partition  suit  subsequently  to  October  2, 
1883,  are  binding  on  the  appellants,  who  purchased  from  K.  C.  Be  Graffenried 
before  any  steps  were  taken  to  set  the  decree  of  that  date  aside.  We  are  of 
the  opinion  that  this  must  be  answered  In  the  affirmative.  The  appellants 
mnst  be  held  to  have  known  that  the  court  had  full  power  to  set  that  decree 
aside  at  any  time  during  the  term,  and  to  have  bought  with  a  knowledge  of 
Qiat  fact.  Whether  thia  power  could  have  been  legally  exercised  after  the  ex- 

Digiiized  by  Google 


4S0 


SOUTflWESTJERH  BBPQBTBB. 


[Tex. 


piratioB  of  two  daja  after  the  decree,  without  notice  to  B.  C.  De  Grftfleniied, 
would  seem  to  be  questionable.  Be  that  as  tt  may,  hia  suboequeot  appear- 
ance in  the  case  gave  to  him  every  opporlunitj  to  enforce  his  right  that  ha 
would  have  had  tiad  he  been  notified  of  the  motion  to  vacate  the  decree,  which 
was,  in  effect,  but  a  raotiou  for  new  triaj  made  by  those  who,  prior  to  the  time 
it  was  filed,  lud  not  been  petsmiaUy  before  Uie  court  as  well  as  by  B.  M.  De 
Oraffenried.  If  Uie  judgment  rendered  on  Kovember  tlie  7th  was  erroneous,  it 
might  Itave  been  corrected  tfarou^^  such  direct  proceeding  as  the  law  provided, 
but  cannot  be  attacked  in  this  proceeding.  The  following  cases  we  deem  con- 
clusive of  the  question:  Bryorly  v.  Clarke  48  Tex.  Qarza  v.  Baker,  58 
Tez.  483;  Slum  v.  Wettermark,  Id.  125;  BarU  v.  Lariffdon,  GO  Tex.  555; 
JUandaU  v.  anydmr,  64  Tex.  360.  There  is  no  wror  in  the  Judgment,  and  it 
will  be  affirmed. 


Fbeb  tt  al.  V.  SoARBOKOtTGH.  Sheriff. 
(SuprniM  Court  of  '^xaa.  Mjv  8.  ISSS*) 

TiiATTon— Lkvt— tUiiBD  Tekm  ot  Cocutt  Court. 

Under  Rbv.  Bt.  Tax.  art  1517,  prorldiiig  .Out  **iio  cmmtr  tax  sbaU  be  levied  ex- 
cept at  a  regular  tenn  of  tlie  [oonnty]  oomrti,''a  tax  levlea  at  a  eaUed  tenn  of  the 

oourt  is  illegal. 

Appeal  from  district  conrt,  Jones  county. 

8alt  by  A.  P.  Free  et  al.  against  George  A.  Scarborouglf,  sheriff,  to  restrain 
tbe  collection  of  taxes  levied  at  a  called  session  of  the  county  court  of  Jones 
county.    There  was  judgment  for  defendant,  and  plaintiffs  appeal. 

Jones  (£  Cunningham,  for  appellants.  B,  F.  Buie  and  B.  Davis,  for 
appellee. 

Walker,  J.  The  only  question  in  this  case  that  can  be  considered  is  the 
power  of  the  county  commiBsioners  to  levy  a  tax  at  a  called  session  of  the 
court;  citing  from  a  standard  author:  "Taxes  are  burdens  or  cliaiges  Im- 
posed by  tbe  legislature  upon  persons  or  property  to  raise  money  for  public 
purposes  or  to  accomplish  some  governmental  end.  Tbe  power  to  impose 
taxes  is  vested  in  tbe  representatives  of  the  people  in  the  legislative  branch 
of  governiiieuc."  Burr.  Tax'n,  §  4,  and  cases  cited.  The  constitution  (arti- 
cle 6,  g  18)  provides:  "The  county  cominiasioners,  •  •  •  with  the  county 
judge  as  presiding  officer,  shall  compose  the  county  commissioners'  cn'.Lrt, 
wliich  shall  exercise  such  powers  and  jurisdiction  over  all  county  business  as 
is  conferred  by  this  constitution  and  the  laws  of  the  state,  or  as  may  be  here- 
after provided."  Articlell,§  1:  "Theseveralcountiesof tbisstatearebereby 
recognized  as  legal  subdivisions  of  the  state. "  Section  2:  "  Tlie  construction 
of  jaiis,  court-houses,  and  bridges,  and  theestublishmentof  county  poor  houses 
aud  farms,  and  Uie  la>'ing  out,  construction,  and  repairing  of  county  roads, 
sliall  be  provided  for  by  general  laws."  Under  this  power  tbe  legislature 
(Kev.  St.  art.  1514)  conferred  certain  powers  and  duties  upon  the  county 
courts.  Article  1515  gave  tbe  power  to  li  vy  taxes  for  county  purposes,  and 
in  article  1517  imposed  limitations  as  to  the  mode  of  imposing  taxes,  as  fol- 
lows: "No  county  tux  shall  be  levied  except  at  a  regular  term  of  the  court, 
and  wlieo  all  the  members  of  said  court  are  present."  Unquestionably,  the 
legisliiture  had  the  power  to  make  this  rule.  The  limitation  admits  of  no 
construction.  The  meaning  is  clear;  courts  cannot  alter  it  or  dispense  with 
it.  A  tax  levied  at  a  called  session  of  tbe  court,  or  without  the  presence  of 
tbe  full  membership,  is  not  levied  according  to  law,  and  cannot  authorize  the 
tax  collector  to  seize  and  sell  property  to  enforce  its  collection. 

\s  to  the  tax  of  6!^  cents  per  hundred  dollars  so  levied,  tbe  Injunction  in 
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fovor  of  the  amteUantB  ^ould  bave  been  gmutod  and  perpetuated.  Court  t. 
O'Cvnnor,  65  Tex.  839,  and  cam  cited. 

The  judgment  below  is  xevmed,  and  will  be  here  rendered  in  accoi:dance 
with  this  opinioo. 


Hats  «.  0An)B8ViLi.B  St.  Rt.  Co. 

(Supreme  Court  of  Texas.   May  1, 1888.) 

1.  HORSS  AlTD  StBSBT  RaILBOADS— LlABlUTT  FOB  NBQLIOENCB— I^STTtrCTIONS. 

tn  an  action  anliut  a  Rtreet-car  company  for  personal  injuries,  it  appeared  that 
jrialntlfl,  »bty  U  yean  old,  oarelessly  nua  agidiMt  a  mule  Mtaohed  to  oefeudiuit's 
car;  tfaat  ttM  mole  suddsaly  wtscmag  to  waa  uae,  owning  plalntUE  to  fall  upon  the 
track  about  ll  feet  in  advance  of  the  oar;  and  that  the  orirer  saw  plaintiff,  after 
he  had  fallen,  in  time  to  stop  the  car.  The  oourt  oharjred  that,  though  the  driver's 
negligence  may  have  contributed  to  the  injury,  still,  if  plainUfl  was  guilty  of  neg- 
ligenoe  which  directly  conbributed  to  the  injury,  he  cannot  noorer  untoiii  the  Jury 
find  Uiat  the  driver^s  negUgenoe  was  malicious  and  willful,  or  wantonly  reduess, 
showing  an  utter  disregara  of  plaintiff,  and  the  plalntilTs  negligence  was  tmt  slight. 
Held,  that  such  InBtruction  was  erroneous,  as  precluding  pluntiff  from  recovery 
unless  he  exercised  extraordinary  pmdenoe  ana  foresight  to  avoid  the  injury. 
L  Samb— InnrRT  TO  Pbbsohs  on  Tkack — Psoxikatb  Oahsb— Comtbibdtobx  Nboli- 
eascB. 

Id  such  case,  where  the  driver  discovers  the  peril  of  plaiutiff  in  time,  and  by  the 
reasonable  exercise  of  means  at  hand  could  have  prevented  the  Injury,  the  law  con- 
siders the  failure  to  use  such  means  as  the  immediate  cause,  and  inll  permit  re- 
covery notwithstanding  the  injuted  party  was  guUty  of  contributory  negligeooe.* 

5.  Samb—Ihjubt  to  Pbbsons  ox  Track,— Actios  roR— Evidbnce. 

Id  such  case,  evidence  that  other  bovs  than  plointift  had  been  In  the  habit  of 
jumping  on  the  cars,  and  ''rooking  and  scaring  Vba  mules,**  was  immaterial,  and 
should  nave  been  excluded. 
4.  Bawb. 

In  such  case  It  is  proper  for  plaintift.to  exhibit  in  evidenoe  the  boot  worn  by  him 
at  thetlme  hewos  injured,  for  the  purpose  of  showing,  the  ladentations  made  here- 
on, as  tending  to  prove  that  the  brake  was  not  applied,  but  that  the  wheel  rolled 
over  the  plalntilTs  toot:  there  being  other  evidence  that,  when  the  Invkes  are  ap- 
pUed,  the  oar-wheel  will  not  revolve,  but  will  slide  along  the  ralL 

ff.  BaSU— LlABIUTT  IQR  NKOLIOMfCB— DCTT  TO  BmPLOT  CaSBFUL  DBIVBBS  — IlTSTBCO- 

nOKB.  . 

In  such  action  a  charge  that  if,  by  failure  of  the  company  to  employ  skilled  and 
prudent  drivers,  any  one  is  injured,  the  company  Is  liable,  and  also  that,  though  the 
driver  might  have  been  oareless  or  imprudent  atother  times,  that  would  not  render 
the  defendant  liable,  unless,  on  the  occasion  of  the  loj  ury  sued  for,  such  driver  waa 
careless,  retddess,  and  Imprudent,  is  argumentative  and  improper. 

6.  Nbougbhob — ^Dbosbb  or — Pleadino  and  Fhoof. 

Where  the  complaint  charged  gross  negligence,  that  term  embraces  all  lesser  de- 
greeB  of  negUgenoe,  and  the  plaintiff  ia  not  pteoluded  fnnn  reoovertag  Cor  a  lesser 
degree  of  naf^genoe  than  that  ohargad. 

CnnmiBsioners*  dedslon.  Appeal  from  district  court,  Cooke  county. 

Action  by  Beese  A.  Ha^,  a  minor,  by  hto  next  friend,  L.  R.  Hays,  against 
the  Gainesville  Btree^Bailway  Oompany,  for  personal  injuries.  Judgment 
was  entered  on  a  verdict  for  defendant,  and  plaintifF  appenls. 

B.  A.  Bkmton  and  BUI  A  HiUf  for  appellant.  Patter  tt  Hughes»  for  ap- 
pellee. 

Maltbik,  J.  Reese  A.  Hays,  the  appellant,  a  boy  11  years  old.  was  seri- 
ously Injured  by  reason  of  the  wheels  of  one  of  the  cars  of  the  Gainesville 

>To  oonstltute  snob  contributory  negUgenoe  as  will  defeat  recovery,  it  must  be  the 
proximate  and  not  the  remote  cause  « toe  injury.  By  "  proximate  cause  "  is  Intended 
an  act  which  directly  produced,  or  concurred  directly  in  producing,  the  injury.  By 
"remote  cause"  is  Intended  that  which  may  have  happened,  and  yet  no  injury  have  oc- 
curred, notwithstaading  that  no  injury  could  have  ooourred  if  it  had  not  happened. 
Troy  V.  Railroad  Ca,  (N.  C.)  6  S.  %.  Rep.  77.  Mere  negligence  will  not  prevent  re- 
covery, imless  it  were  such  that  but  for  that  negligence  the  misfortune  would  not  have 
happraed,  nor  if  defendant  might,  hy  the  exercise  of  care  on  its  part,  have  avoided  the 
eonBeQaenaea  of  Hie  plalntifl's  neid&enoe.  Ayers  v.  Railroad  Ca,  (Va.)  0  S.  S.  Ben. 
B8»iBidlw«7  Co.  T.        id.  079. 
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Street  Railway  ruaning  over  tals  foot,  under  the  following  drcnmstances: 
Appellant,  in  company  with  a  number  of  otber  boys,  was  returning  from 
sciiool  along  North  Dixon  street,  in  the  oity  of  Gainesville,  over  which  appellee 
had  constructed  its  street  railway*  and  was  engaged  in  operating  its  cars. 
Hays  was  in  the  street  on  the  west  side  of  appellee's  track,  going  in  the  direc- 
tion of  his  home,  wliich  .was  south-east  of  the  track.  At  the  same  time,  one 
of  appellee's  cars  was  approaching  from  the  north,  drawn  by  a  mule,  going 
in  a  slow  trot.  Hays  and  a  boy  named  Purdy  were  playing;  the  former  run- 
ning along,  and  within  a  few  feet  of  the  street-car  brack,  closely  pursued 
Purdy,  who  was  about  to  overtake  him*  when  Hays  turned  suddenly  to  the 
left,  colliding  with  the  mule  drawing  the  car,  striking  the  mule  about  the 
shoulders*  causing  him  to  shy,  which  caused  Hays  to  faU.  The  mule  moved 
on.  drawing  the  car  over  Hays'  foot  and  ankle,  fracturing  the  bone,  and 
causing  much  pain  and  sufEering.  It  was  shown  that  from  the  shoulders  of 
the  mule  to  the  front  wheel  of  the  car  is  a  dlstauee  of  11  or  12  feet*  and  there 
was  evidence  tending  to  show  that*  by  applying  the  brakes  attached  to  this 
car,  it  could  have  been  stopped  within  a  ^nce  cl  6  feet.  There  was  also  ev* 
idence  tending  to  show  tiiat  (ha  driver  was  iareleas  and  incompetent,  and 
that  be  struck  the  mule  a  sharp  blow  with  his  whip  just  as  aiqwUant  Mi  to 
the  ground,  though  all  these  facts  were  disputed.  The  ordinances  <tf  the  dtj 
of  Gwnesvllle,  under  author!^  ol  which  appellee's  road  was  constructed,  re- 
quire that  ail  drivers  of  street  oars  shall  keep  a  vigilant  wat<A  for  all  vebiclea 
and  persouB.on  foot*  especially  children,  either  on  the  track  ot  mnmng  to- 
wante  it,  and  on  the  first  appearance  of  danger  to  such  persons  or  vetaiclea  the 
car  shall  be  stopped  in  the  shortest  time  and  space  possible,  and  that  each 
driver  shidl  have  a  whistle,  and,  on  the  approach  ot  dai^^  to  any  person, 
animal*  ot  vehicle,  shall  give  an  ahvm.  The  collision  oocurred  near  the  point 
where  the  appellant  was  in  the  habit  of  croesing  the  track  in  going  to  and  re- 
turning from  his  home.  He  did  not  see  or  near  the  car*  though  he  could 
have  done  so  had  be  listened  or  looked.  Tlie  reason  that  he  did  not  see  the 
mule  in  time,  to  avoid  the  ci^lision  was  that  he  was  looking  back  at  his  puiv 
suer.  The  trial  resulted  in  a  verdict  and  judgment  for  the  appellee.  Alleged 
errors  iu  the  charge  of  the  court,  and  in  admission  and  rejection  of  evidence, 
are  relied  on  for  a  reversal  of  the  judgment.  The  controlling  quesUon  in  this 
as  in  almost  all  other  cases  of  personal  injury  la  as  to  whi^  P<ut7  is  guilty  ot 
negligence  contributing  proximately  to  the  injury. 

Negligence  is  a  relative  term,  and  its  application  depends  on  the  situation 
of  the  parties,  and  thu  degree  of  care  and  vigilance  which  the  circumstances 
usually  impose.  The  degree  is  not  the  same  in  all  cases,  but  may  vary  ac- 
cording to  Che  danger  involved  in  the  want  of  vigilance.  Cooley,  Torts,  630. 
To  illustrate,  it  would  involve  little  or  no  want  of  care  to  cross  a  road  or  street 
on  foot  used  exclusively  for  ordinary  travel,  without  looking  either  way  for 
persons  on  horseback  or  in  vehicles,  because  usually  there  is  but  little  danger 
in  so  doing;  while  it  would  be  gross  n^ligence  to  cross  &  railroad  track  over 
which  many  trains  of  cars  are  accustomed  to  pass  every  hour  in  the  day,  with- 
out using  the  utmost  vigilance  and  circumspection.  In  determining  whether 
it  is  an  act  of  negligence  to  go  upon  a  street-car  track*  the  frequency  of  the 
passage  of  cars,  their  usual  rate  of  speed,  wtiether  many  pei^le  areaccustomed 
to  cross  at  that  particular  place,  whether  there  is  a  duty  lmp<»ed  by  law  upon 
the  drivers  to  keep  a  lookout,  and  give  waraing  of  approaching  danger,  and 
the  like  circumistances,  may  be  taken  into  consideration.  In  the  present  in- 
stance, the  ordinance  under  which  appellee  was  incorporated  made  it  the  duty 
of  the  car-driver  to  keep  a  vigilant  lookout  for  all  persons  approaching  the 
track,  and  to  stop  the  car  on  the  first  appearance  of  danger;  and  a  failure  to 
perform  this  duty  would  of  itself  be  an  act  of  negligence.  But  the  district 
court,  for  tha  purposes  of  the  trial,  considered  the  term  "negligence,"  aa 
applied  to  appellee*  as  synonymous  wiUi  an  intoition  on  Its  part  to  infli<^ 
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an  injury  on  appellant.  In  the  second  paragraph  of  the  charge  the  jury 
are  told  that  if  plnintifl  was  injured  through  the  carelessness  of  the  driver  of 
defendant,  or  by  the  willful  or  intentionnl  act  of  such  driver,  as  charged  in 
plaintifl's  petition,  to  find  In  his  favor.  The  allegations  on  the  subject, 
briefly  stated,  are.  to  the  effect  that  the  injury  complained  of  was  inflicted 
through  the  negligence  of  defendant,  and  do  not  authorize  the  charge.  And, 
again,  after  giving  a  detailed  statement  of  the  acts  leading  to  the  injury,  the 
petition  charges  that  it  was  inflicted  through  the  gross  negligence  of  defend- 
ant. The  term  "gross  n^ligence"  includes  all  lesser  degrees  of  negligence; 
and  a  charge  in  a  petition  that  an  act  was  done  through  gross  negligence 
would  not  limit  the  right  of  recovery,  if  otherwise  entitled,  to  an  injury  in- 
flleted  by  the  willful  or  intentional  act  of  another.  Xegligence  is  of  a  nega- 
tive character,  and  implies  a  want  of  care.  In  order  for  an  act  to  be  negli- 
gent, it  Is  never  neceuary  that  it  should  be  done  through  design,  though  it 
is  said  Uiat  an  act  may  be  so  grossly  negligent  that  it  may  be  presumed  to 
have  been  willfully  or  intentionally  done.  The  sixth  paragraph  of  tiie  charge 
is  as  follows:  "Although  you  may  believe  from  the  evidence  that  the  driver 
of  said  streetH»r  was  guilty  of  n^ligence  which  contributed  to  the  inj  ury  in 
question,  still,  if  you  farther  And  from  the  evidence  that  ttie  plaintiff  was 
also  guilty  of  negligence  which  directly  contributed  to  the  injury,  then  tbe 
plaintiff  cannot  recover  in  this  suit,  unless  the  jury  further  And  from  the  evi- 
dence  Uiat  the  negligence  of  the  driver  of  said  street  car  was  malicious  and 
'wiUful  or  wantonly  reckless,  showing  an  utter  disregard  for  plaintiff,  and 
that  the  negligenceof  plaintiff  was  but  slight,  as  will  hereinafter  be  explained 
to  you."  In  seventh  paragraph  of  tbe  charge  the  jury  la  again  told  that  if 
plaintiff  was  guilty  of  contributory  negligence  that  he  cannot  recover,  unless 
the  injury  was  caused  by  the  willful,  wanton,  or  malicious  act  of  the  driver. 
In  eighth  paragraph  the  court  charges:  "By  the  term  *  slight  n^ligence,'  as 
used  in  sixth  section  of  this  charge,  is  meant  tbe  absence  of  that  degree  of 
care  and  vigilance  which  persons  of  extraordinary  vigilance  and  foresight  are 
accustomed  to  use  under  similar  circumstances."  The  effect  of  these  instruc- 
tions was  to  jveclode  plaintiff  from  a  recovery  unless  be  exercised  extraordi- 
nary prudence  and  foresight  to  avoid  the  injury.  If  the  injury  was  the  re- 
sult of  the  negligence  of  appellee,  there  is  no  rule  of  law  that  requires  that  ap* 
pellant  should  have  used  more  than  ordinary  caution  to  shield  himself  from 
the  consequences  of  the  contributory  negligence.  We  are  also  of  the  opinion 
tbat  tbe  propoaition  announced  in  paragraph  6  and  repeated  in  paragraph  7 
of  tbe  durge,  to  tbe  effect  that,  if  platntllC  was  guilty  of  e<mtxibutory  negli- 
gmiee,  be  cannot  recover,  nnleea  the  carKlriver  willfully  or  Intentionally  In- 
flicted the  Injnry  upon  him,  should  not  have  been  given  except  upon  the  the- 
<»7that  tbe  driver  failed  to  discover  plaintiff  *s  peru  In  time  to  avoid  Injuring 
him  by  the  use  <tf  such  means  as  a  prudent  and  careful  man  would  have  em- 
pioyed  under  the  same  eiroumfltances;  for.  If  tbe  driver  could  have  then 
avoided  the  Injury  alter  discoTertng  plaintiff's  peril,  his  want  of  ordinary  care 
was  the  proximate  caose  of  it,  and  defendant  would  be  liable  for  damages. 
Tbe  reaaon  why  a  person  who  Is  guilty  of  negligence  contributing  to  his  own 
tnjuzy  cannot  recover,  is  because  the  policy  of  the  law  will  not  ordinarily  per- 
mit one  to  recover  who  his  himself  at  fault;  but,  although  the  negligence  of 
sneh  person  msf  contribute  to  his  own  injury,  yet  if  tbe  person  indicting  it 
disGovm  tbe  peril  of  the  other  in  time,  by  the  reasonable  exercise  of  the 
means  at  band,  to  have  prevented  the  injury,  the  law  considers  the  failure  to 
use  such  means  as  the  Immediate  cause,  and  will  permit  a  reooveryt  notwitb- 
Btattding  the  injured  party  was  guilty  of  contributory  negligence.  RaUway 
Co,  T.  Wetam,  65  Tex.  447.  On  account  of  the  prominence  given  In  the 
charge  to  tbe  doctrine  that  iq»pellant  could  not  recover  if  guilty  of  contribu- 
tory negligence,  unless  the  Injury  was  inflicted  willfully,  wantonly,  or  mall- 
ci<nisly,  we  do  not  think  it  likely  that  tJie  jury  understood  paragraph  10  to  be 
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a  qualification  of  the  doctrine  before  .innoonced  and  emphasized,  though  doubt< 
less  so  Intended  by  the  court.  We  thinic  that  when  it  becomes  necessary,  in 
a  charge  to  a  jury,  that  a  doctrine  given  should  be  limited  or  qualiflfid.  tliat 
the  qualification  should  follow  the  main  proposition  as  nearly  as  convenient, 
in  order  to  prevent  any  confusion  in  the  mind  of  the  }ury.  If,  taking  into 
consideration  the  age  of  appellant,  and  all  of  the  other  facts  and  eircumatances 
of  this  case,  he  was  guilty  of  contributory  negligence  In  going  on  to  appellee's 
track, — and  of  this  we  express  no  opinion. — we  do  not  tliink  appellee  would 
be  liable  if  the  driver  did  not  in  fact  discover  appelant  In  time  to  have  pre- 
vented  him  from  twlng  ran  over,  and  such  fatlare  was  no  more  tlKui  ordlnaiy 
negligence. 

In  paragraph  18,  the  court,  after  charging  that  If.  by  the  failure  of  the 
sti'eet-car  company  to  employ  skillful  and  prudent  drivers,  any  one  is  injured, 
that  the  eompitny  is  liable,  further  charges  that  the  tt^A  that  a  driver  raigltt 
have  been  at  othertlmes  careless  or  imprudent  would  not  render  the  company 
liable  in  this  action,  unless,  on  the  occasion  of  the  injury  sued  for,  such  driver 
WHS  carelras,  reckless,  or  imprudent.  While  the  proposition  embraced  in  this 
charge  may  be  sound  logic,  still  it  is  argumentative,  and  improperto  be  given 
in  charge  to  a  Jury  by  a  court.  The  evidence  was  conflicting  as  to  whether 
the  driver  was  negligent  on  this  occasion;  and  his  negligence  on  former  occsr 
sions,  if  such  was  proven,  was  a  circumstance  to  be  considered  by  the  jury 
with  the  other  evidence  in  the  case  in  determining  whether  he  was  negligent 
or  not  on  the  present  occasion.  Parties  are,  under  the  taws  of  this  state,  en- 
titled to  have  juries  consider  all  evidence  submitted  to  them  without  any  sag- 
gestion  or  comments  -nhaterer  from  the  court.  The  statute  contemplates 
that  Budi  legal  propositions,  and  such  only,  as  are  applicable  to  the  facts  of 
the  case,  should  be  submitted  by  the  court  to  the  jury  in  language  and  terms 
suited  to  their  capacity;  and  the  jury  must  be  left  to  determine  the  facts,  un- 
biased by  any  intimation  of  life  court  as  to  the  weight  of  the  evidence. 

A  number  of  rulings  in  reference  to  the  admission  and  rejection  of  testi- 
mony are  assigned  as  erroneous,  but  it  is  not  deemed  neoeesary  to  notice  any 
except  two.  The  court,  over  an  objection  that  the  evidence  was  immaterial, 
and  did  not  confine  the  investigation  to  the  occasion  of  the  Injury,  permitted 
the  defendant  to  prove  that  other  boys  than  the  plaintiff  had  been  in  the  habit 
of  jumping  on  the  cars,  and  rocking  and  scaring  the  mules.  The  objection 
should  have  been  sustained,  l^e  testimony  was  clearly  inadmissible,  and 
was  calculated  to  distract  the  attention  of  the  jury  from  the  true  issues  of  the 
case.  During  tbe  progress  of  tiie  trial,  plaintiff  offraed  in  evidence  the  boot 
worn  by  him  at  tbe  time  he  was  injured,  for  the  purpose,  as  stated  by  ooan- 
sel  to  the  court,  of  exhibiting  the  indentations  made  thereon  for  the  inspec- 
tion of  the  jury,  as  tending  to  show  the  cartwheel  ran  over  the  plaintiff's 
foot,  and  that  the  brake  was  not  applied;  there  being  other  evidence  before 
the  jury  tending  to  show,  when  the  brakes  are  applied,  a  car-wheel  will  not 
revolve,  but  will  slide  along  the  ground.  The  boot  and  indentations  were  «x- 
cluded  on  an  objection  for  immateriality.  In  this  there  was  error.  Fbysical 
facts  are  always  admissible;  and.  when  the  object  ttseK  can  be  brou^t  into 
court  and  exhibited,  it  is  more  satlsfactoiy  than  a  description  <^  It  by  wit- 
nesses tlutt  have  inspected  it  outside  of  court. 

For  the  errors  Indicated,  we  think  the  judgment  should  be  reversed,  and 
tbe  cause  remanded. 

Stattok.  C.  J.  Report  of  commission  of  appeiriB  examined,  their  (pinion 
adopted,  and  the  judgment  rerosed,  and  cause  remanded. 
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Mack  et  cU.  «.  Block  et  al. 

{Suijreme  Court  of  Texas.   May  8, 1388.) 


1.  FUCD— JUDOHKKT  NoTB—CoNSIDBEA.TIOS. 

Where  a  debtor  ^ves  his  note,  with  an  agreement  allowing  10  per  cent,  interest 
and  attorney's  fee  if  the  note  has  to  be  sued  on,  for  aggregate  indebtedness,  in 
which  is  included  a  debt  due  to  a  third  party,  (be  aMomptlon  of  this  debt  by  the 
payee  i»  a  snffloient  consideration  for  the  agreement  to  pay  10  percent,  interest  and 
attorney's  fee,  and  the  mere  giving  of  the  note,  being  for  a  Jost  debt,  Is  not  frauda* 
lent  or  a  badge  of  frand  as  to  other  creditors. 
3.  Same— CkjSFESSiox  of  Judomkkt— Nonca. 

In  an  action  to  set  aside  a  judgment  by  oonfesalon,  on  the  ground  of  Intent  to  de- 
fraud creditors,  a  ohai^  to  the  effect  tnat,  if  the  jury  find  that  the  maker  of  the 
judgment  note  was  insolvent  at  the  time  the  note  was  given,  and  gave  it  to  defraud 
other  oreditsrs,  and  that  if  the  payee  knew  of  such  uisolrenoy,  and  intent  to  de- 
fraud,  then  the  judgment  would  be  void  aato  other  orecUtors,  la  not  in  oonfilct  with 
a  charge  to  Uie  ellect  that.  If  the  payee  had  knowledge  of  auch  taatB  r^arding  the 
finanoes  of  the  debtor  as  would  have  put  a  prudent  business  man  on  inqnixy,  and  if 
such  inquiry,  when  made,  would  have  led  to  knowledge  of  Buoh  insolvency,  then  the 
payee  would  be  chargeable  with  notice  of  such  insotvenoy. 

Appeal  from  distrlot  court,  Bexar  Munty. 

Action  Mack.  StacUer  ACo.atal,  against  Block,  Oppenhelmer  &  Go.  to 
aet  aside  a  Judgment  by  confession  on  ttae  ground  fraud  i^ainst  other  cred- 
itors.  There  was  judgment  for  defendann.  and  plaintiffs  i^peal. 

The  sixth  special  charge  asked  by  plaintiffs  was  as  follows:  "If  you  find 
from  the  evidenoe  that  Porst  was  insolvent  when  be  executed  said  note,  and 
that  Blodi,  Oppenhelmer  A  Co.,  or  their  agent,  knew  the  fact,  or  might  have 
known  it  by  the  exercise  of  ordinary  care  and  diligence,  such  as  ordinarily 
{Mnident  business  men  would  exercise  under  similar  circumstances;  and  if  you 
further  believe  tlat  said  note  was  antedated  for  Uie  purpose  of  giving  ad- 
vantage to  said  Block,  Oppenhelmer  &  Co.,  and  If  you  believe  that  the  eon- 
tracts  and  debts  existing  between  Porst  and  said  Block,  Oppenheimer  &  Co., 
At  the  time  said  judgment  note  was  made,  were  changed,  and  that  debts  not 
due  and  not  bearing  interest  were  included  In  said  judgment  note,  providing 
for  interest  on  the  whole;  and  if  you  further  believe  that  an  attorney's  fee  of 
ten  per  cent,  on  said  sum  was  added  in  said  judgment  note,  and  that  no  such 
stipulation  existed  in  the  notes  and  accounts  thnt  made  up  the  consideration 
of  said  note;  and  if  you  find  that  said  judgment  note  was  substituted  by  said 
Porst  at  Uie  request  of  said  Block,  Oppenheimer  &  Co.,  and  that  they  thereby 
acquired  an  advantage  over  other  creditors;  and  if  you  find  tliat  said  Block, 
Oppenheimer  &  Co.  procured  their  own  employed  and  paid  agent  to  be  named 
in  said  judgment  note  as  attorney  of  said  Porst  to  waive  service,  confess  judg. 
ment,  and  consent  that  execution  issue  as  provided  in  said  note;  and  if  you 
believe  that  all  theee  things  were  done  by  said  Porst,  and  were  pi-ocured  and 
accepted  by  said  iUock,  Oppenheimer  &  Co.,  the  said  Porst  being  insolvent, 
and  intending  th««by  to  give  said  Block,  Oppenheimer  &  Co.  preference  and 
advantage  over  other  creditors,  and  to  hinder,  delay,  and  defraud  other  cred- 
itors, and  thatBlock,  Oppenheimer  &  Go.  knew  of  such  intention,  or  could 
have  known  the  SMue  by  the  exercise  of  reasonable  care  and  diligence.—then 
aatd  note,  judgment,  and  sale  would  be  void  as  against  the  plaintiffs,  and  you 
will  find  forphiintiffs." 

SoberUtm  A  WiUiamit  for  appeUaota.  Labatt  <fr  Noble  and  Wadder  dt 
Upton,  tna.ppt3ittBB, 

Statton,  C.  J.  Tills  is  a  suit  by  Mack,  Btadler  &  Co.,  and  two  other  firms, 
creditors  of  F.  A.  Porst.  to  set  aside  a  judgment  obtained  against  Punt  by 
Block,  Oppenheimer  &  Co.,  by  confession.  Block,  Oppenhelmer  A  Co.  caused 
a  etodc  <tf  goods  belonging  to  Porst  to  be  seized  under  an  execution  that  is- 
sued under  the  judgment  which  the  appellaat  se^  to  have  set  aside  on  the 
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ground  that  it  was  rendered  hj  confession,  with  Intent  to  hinder,  delay,  or 
defraud  the  other  creditors  of  Porst.  After  the  appellees  caused  their  execu- 
tion to  be  levied  on  the  stock  of  goods,  the  appellant  firms  each  caused  writs 
of  attachment  to  be  levied  on  the  same  goods,  which,  under  agreement  made 
Bubsequentlj  to  the  levies,  were  pla-ied  under  the  control  of  appellees  for  sale, 
the  proceeds  to  be  disposed  of  in  accordance  with  the  results  of  this  suit.  The 
appellants  have  obtained  judgments  foreclosing  their  attachment  liens,  subject, 
however,  to  the  prior  lien  of  appellees.  There  is  no  claim  that  the  debts  on 
which  each  party  base  Lheir  claims  are  not  just  debts  against  ForsL  It  is 
claimed,  however.that  a  part  of  Che  claim  of  appellees  on  which  they  obtained 
judgment  for  912,2M.07  embraces  some  interest  and  attorney's  fees  which 
were  Inserted  in  the  note  on  which  the  Judgment  was  obtained  fraudulently. 
On  Novemtier  11,  1884.  appellees  obtained  their  judgment  by  confession  in 
the  district  court  for  Bexar  county  on  the  following  instrumeift: 
"•11,118.51.  Galtkston.  Tsx..  November  3, 1884. 

"One  day  after  date  I  promise  to  pay  to  the  order  of  Block,  Oppenhelmer  & 
Go.  eleven  thousand  and  one  hundred  and  eighteen  and  51-100dollar8  at  their 
office  in  Galveston.  Tex.,  for  value  received,  with  Interest  at  ten  per  cent,  per 
annum  from  date  until  paid,  and  with  an  attorney's  fee  often  per  cent,  sboold 
judicial  proceedings  t>e  used  in  collecting;  and  1  hereby  authorize  W.  H.  How- 
ard, or  any  attorney  at  law,  to  accept  service,  waive  process,  and  i^pear  for 
me  In  any  court  bavii^  jurisdiction  of  the  amount  due.  in  any  oounfy  in  the 
state  of  Texas  In  which  the  holder  of  this  note  may  elect  to  bring  suit,  dui> 
ing  the  term  of  court  when  this  note  matures,  or  at  any  other  time  after  ma- 
turity, and  confess  Judgment  in  fiivor  of  the  legal  holder  hereof  for  the  amount 
remaining  unpiUd,  and  said  ten  per  cent  attorney's  fees,  together  with  all  costs 
and  expenses  attendant  upcm  oollection.  Execution  upon  such  judgment  to- 
issue  inglanter.  It  suit  is  brought  in  any  court  against  me  by  any  party  be- 
fore the  mat  urity  of  this  note,  this  note  shall  thorenpua  mature  and  beeune 
payable,  and  an  affidavit  to  tliat  effect  by  the  bolder  or  owner  hereof,  his  agent 
or  attorney,  shall  be  sufficient  evidenoe  of  the  fact  of  audi  suit  having  been 
brouglit  [Signed]        F.  A.  Pobst." 

It  is  claimed  that  this  instrument  was  not  executed  on  theday  it  bears  date^ 
but  there  is  no  evidence  to  show  that  this  claim  is  true.  At  the  time  that  in- 
strument was  executed  Porst  was  Indebted  to  appellees  on  note  due  Kovem- 
ber  1. 1884.  •2.375.85.  with  intei«st  at  rate  of  10  per  oent.  after  maturiliy, 
and  on  open  account  the  further  sum  of  (6.042.66.  This  open  account  was- 
oomprlsed  of  several  Items  of  indet)tedneBs,  in  amount  and  falling  due  aa 
follows:  •4,578.26,  due  November  8. 1884;  •31.20,  due  2fovember  9.  1884; 
•61.24,  November  26. 1884;  •878.02.  January  1, 1885;  •43,  December  13. 1884v 
•59.62,  November  22, 1884;  •84.90,  January  22.  1885;  •282.87,  December  31. 
1884;  and  •83.55,  Febmary  28,  1885.  At  the  time  the  instrument  was  exe- 
cuted Porst  was  indebted  to  Miller  &  Sayers  In  the  sum  of  •2,700,  whidi.. 
under  agreement  of  all  parties,  was  assumed  and  subsequently  paid  by  ap> 
pellees.  and  that  went  Into  the  instrament  of  date  November  3, 1884. 

The  assumption  of  the  indebtedness  to  Miller  A>  Sayers  was  a  sufficient  con- 
sideration for  the  promise  to  pay  interest  and  attomey^s  fees  on  the  sum  for 
whicli  the  instrument  was  executed,  which  was  but  the  ^gregate  of  the 
indebtedness  of  Forst  to  appellees  after  they  assumed  the  payment  of  the 
sum  due  to  Miller  &  Sayers.  Before  ttie  app<^lees  took  the  Judgment  by  con- 
fession against  Forst,  one  of  his  creditors  had  brought  an  action  against  him 
and  obtained  judgment,  and  caused  an  execution  to  be  levied  on  a  part  of  his 
stock.  The  purposes  for  which  the  instrument  «f  date  November  3,  1884, 
was  executed,  were  to  constdidate  and  have  evidence  by  it  the  indebtedness 
and  promise  to  pay ;  to  secure  further  right  on  account  of  the  assumption  of 
the  debt  due  to  Miller  A  Sayers ;  uid.  further,  to  give  to  the  appellees  a  means 
by  which  they  might  protect  tbanselyes  should  this  beoome  necessary.  The 
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last  was  probably  the  Isadins  purpose*  and,  the  debt  being  just  the  mere  ex- 
ecution <a  the  Instrument  as  stated  by  the  court,  was  neither  fraudulent  nor  a 
badge  of  fraud.  Forst  might  have  made  a  valid  mortgage  with  or  without 
power  to  seU  to  secure  the  debt.  He  might  have  sold  to  the  appellees  the  en- 
tire stock  In  payment  of  their  debt,  it  not  exceeding  in  value  the  sum  due 
them,  if  this  had  been  in  good  faith;  and  we  do  not  see  that  his  phwsing  it 
within  the  power  of  the  i4>pellees  to  acquire  a  judgment  and  execution 
through  which  they  could,  whenever  they  deemed  it  necessary  for  their  pro* 
tection,  secure  a  lien  on  the  property,  contravenes  ai^  rule  of  law.  The 
court  instructed  the  Jury  correctly  as  to  the  facta  that  would  render  the  trans- 
action between  Pont  and  the  appellees  fraudulent  as  to  the  creditoirs  of  the. 
former,  and  at  request  of  the  appellants.  In  considering  the  insolvency  of 
Porst  as  a  matter  to  be  considered  on  the  question  of  fraud,  instructed  the 
jury  that  "if  Block,  Oppenheimer  &  Co..  at  the  dates  alleged,  had  knowledge 
of  such  facts  regai-ding  Porst's  financial  condition  as  would  put  an  ordinarily 
prudent  business  man  on  inquiry,  and  if  such  inquiry.  If  instituted,  would 
have  led  to  such  knowledge  of  the  insolvency  of  Pont,  if  you  And  that  he 
was  insolvent,  then  Block.  Oppenheimer  &  Co.  would  be  chargeable  with  no- 
tice of  such  insolvency."  With  these  charges  before  the  jury  it  is  claimed 
that  the  court  «md  in  giving  the  following  paragraph  of  the  charge:  "It 
you  find  from  the  evidence  that  F.  A.  Forst  was  insolvent,  and  unaUa  to 
pay  his  debts  at  the  date  when  the  said  F.  A.  Porst  executed  the  Judgment 
note  for  Sli>lIS.51  in  favor  of  Block,  Oppenheimer  &  Co..  and  that  said  flriik 
knew  of  sudi  insolvency;  and  if  you  find  further  from  the  evidence  that  aaid. 
Porst  made  and  delivered  said  judgment  note  with  the  intent  to  give  a  fraud- 
ulent preference  and  advantage  to  said  Bkxdc.  Oppenh^er  &  Co.  tod  other 
creditors,  and  wtth  speoiac  Intent  to  delay,  hinder,  and  defraud  other  credit- 
ora  of  said  F.  A.  Porat  of  and  from  what  they  were  migiit  have  been  en-^' 
titled  to;  and  if  faa  find  further  that  Block,  Oppenheimer  &  Co.  knew  of 
this  fraudulent  intent  of  Font.— then  the  execution  and  sale  thereunder 
would  be  void  as  against  the  plaintiffs  in  this  suit,  and  in  such  contingency 
the  plaintiffs  would  be  entitled  to  a  verdict  in  their  favor. "  The  objection 
uived  to  this  paragraph  of  the  charge  is  that  it  required  appellees  to  have  act- . 
uaJ  knowledge  of  the  Insolvency  of  Fbrst.  and  this  intenfi  in  making  the 
instrument  to  give  a  foauduleat  prefereooe.  The  charge  did  not  Infwm  tha 
jury  that  aetoal  knowledge  was  neeessary,  and,  looking  to  the  entire  charge,' 
we  think  it  improbable  thi^  the  Jury  could  have  imderatood  otherwise  tiun 
Uiat  the  anidlees  were  held  to  have  knowledge  of  such  facte  and  intents  as 
cmild  have  been  aaocrtalned  by  the  maktng  of  such  .inquiry  as  a  prudoit  per^ 
son  similar^  drenmstanood  would  have  made.  It  may  be  conoeded  that 
Font  was  iuolvent,  and  that  he  exeeuted  the  Inatnunent  of  date  STovember 
8, 1884.  with  intent  tliafc  tbroof  b  the  appeUeea  might  obtaiu  a  preference 
over  other  crediton.  and  tUftt  these  facta  were  known  to  appellees,  and  atill 
the  transaction  would  not  be  frandulent  within  the  meaning  of  the  law  if  tba 
purp<»e  was  solely  to  serare  the  payment  M  a  joat  debt. 

The  sixth  chaige  requested  ^  amnUants,  in  so  far  as  it  was  eonreofe  and 
free  from  misleading  matter,  was  embraced  In  the  oluurges  given*  and  it  con- 
tained pn^ioslttons  which  wouM  have  induced  the  jury  to  believe  Uiat  isanea 
were  before  them  upwi  which  there  was  no  evidence  to  wanant  a  finding  for 
anieUants.  The  charge  aaked  would  also  have  tended  to  induce  the  jury  ta 
ulleve  that  appeUeea  had  no  right,  in  uqt  manner,  to  diange  the  lextent  of 
Fbrat's  obligation  to  Uiem  in  eonalderatian  of  th^  assamptton  and  payment 
of  the  debt  doe  from  Fivst  to  HiUer  &  EhQwa,  and  for  these  rsaaons  the 
charge  was  oonecUy  refused. 

The  eighth,  ninth,  and  tenth  assignments  ct  error  axe  as  follows:  "Tlia 
court  ernd  in  not  presenting  to  Uie  Jury  the  material  issues  In  the  case  as 
priced  for  by  i^iOntiffs  in  Ui^  ipeoial  Isstraetlona."  The  veidict  and  Judg- 
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ment  are  against  the  ertdenee  and  f^^nst  the  law,  and  shoold  be  set  aside 
and  a  new  trial  granted.  "Thecourt  erred  In  orerruUng  plaintiffs'  motion 
for  new  trial,  for  the  reasons  -  wuigned  lb  said  motion."  Xhere  were  11 
grounds  urged  for  new  trial.  These  aaslgnmenti  are  too  general  to  requite 
consideration. 

We  find  ao  error  in  the  judgment,  and  It  wlU  be  afilrmed. 


HousTOH  &  T.  O.  Bt.  Go.  0.  Tbzas  &  P.  Bt.  Co. 
(Supreme  Court  of  Texm.  May  8, 1888.) 

1.  POBLIO  LaIOW— GbXHT  to  IlAn.IlOil>~-DE^iaHl.TION  0#  LlSD. 

.  A  designatten  of  lands  under  sot  Tex.  Feb,  4, 16M,  Inoorponttng  the  Momphlft, 
El  Pbso  <k  Fadflc  RsHroad  GMnpenj,  andcraattng  Ifc  aU  vaooat  lends  within  eight 
miles  on  each  Bide  of  Uie  extetxsfon  fine  of  Its  road,  is  suffident  whioh  describes  uie 
line  of  the  road  as  exteadiog  from  a  ^veo  point,  a  certain  oourse  and  distance,  to 
another  point,  and  alfords  all  Information  necessary  fen-  ttie  exact  location  of  the 
Hue,  though  no  actual  snrrav  was  made,  under  secttioD  Ifi  of-  s^  act,  wliiiA  pro- 
Tides  that  all  the  vacant  public  land  within  eight  miles  of  eaoh  side  of  the  exten- 
sion  line  of  said  road  shall  be  exeun>t  from  location  or  enti?  f roip  and  after  the  time 
when  such  line  shall  be  designated  by  snrvey,  recognition,  or  oUierwlse. 

8.  COKSTITCTIOKAL  LaW— OBtlOAtlOK  0»  COKTJUCTB— RjULBOAD  LaIH)  OnAlfTS. 

Act  Tex.  Feb.  4, 1880^  grautfaur  the  Memphis,  El  fttso  ft  Paolflo  RaUvoad  Company 
all  vaeant  lands  within  eight  ames  oitthe  ^ten^on  line  of  its  road,  upon  whioh  the 
company  invested  its  money,  is  a  oontract  within  the  protection  of  that  clause  of 
the  TJnlted  States  constitution  brohihlting  a  state  from  passing  any  law  impairing 
■theobligaUonof  oontraots,  'aaa  was  therefore  not  BlVstited  l>y  Const  Tex.  1869,  art. 
■  ^1  fi,  dsfdarios  said  lasw  <ven  to  panbhwen^  sstttQn,liM^on^.aBd  hoaders  of 
genuine  cwrtiflcates. 

Oommlfeioners*  decision.   Appeal  from  dfstriot  ooutt,  Trnvis  county. 

Action  hj  the  Houston  &  Texas  Central  Kuilway  Oompnny  against  Uie 
^exas  A  PaoiSc  Railway  Company,  to  try  title  to  certain  real -estate,  and  for 
damages.   There  was  jiH^ment  for  defwiduit,  and  ^aintlft  appeals. 

Pundergatt  <4  HmtAettf  for  appellant.   Leahe  A  Bmrpt  for  appeUee. 

AoKKBtJ.  Appelant  brought  this  suit  in  trespass  to  tzy  title  to  about  100 
seetlons  of  land,  which  it  claims  by  virtue  of  IocbUobs  and  aorreya  made  in 
1B78  under  valid  land  certifloates  isaaed  to  it.  U  was  admitted  that  the  sur- 
Teya  were  made  and  fieM-notes  returned  in  the  mannor  and  within  ttie  time 

Jtresoribed  by  law.  App^ee  claims  the  land  by  virtue  of  tin  net  of  the  legls- 
ature  of  Febmaiy  4, 1866»  incorporatii^  the  Memphis,  19  Paso  ft  fadfle 
Bailroad  Company,  subsequent  acta  of  the  kgislatnre  relating  to  liuids  granted 
to  railroad  companies,  and  loostlons  and  surf^  n»de  tat  it  under  vaTid  land 
certifloates  Id  1S77,  upon  which  patents  were  Issued.  It  was  admitted  that 
all  of  the  land  lies  within  dght  miles  of  the  oential  line  of  the  Memphis,  £1 
Biso  A  Facilte  Bailroad  Company's  resetTation.  aa  shown  1^  its  designatton 
and  map  filed  in  the  general  land-ofBoe  and  in  the  office  of  the  disMct  snr- 
veym-  for  Bexar  land-district.  It  vna  also  admitted  that  tiw  app^ee,  by  cofc- 
tract  and  purchase  In  1872,  and  bj  ut  of  the  I^cislatttre  of  lUy  2, 1878,  be- 
came the  owner  of  the  propnties,  franchises*  and  rights,  indading  the  land 
leserration  of  the  Memphis,  £1  Paso  A  Paeiflc  Railroad  Company.  Appel  lant 
rdiea  upon  two  pidnts  fur  xeversal  of  the  Judgment,  and  ooiUnnds  (1)  that  the 
description  givoi  of  the  xeservatim  in  the  maps  and  designation  filed  in  tbe 
general  Und-office  and  in  the  aSiee  ct  the  district  surveyor  of  Bexar  land-dis- 
trict, in  1857,  is  insufficient;  (2)  that  the  reservation  was  forfeited  by  the 
provision  of  section  5r  art.  10.  of  tbe  oonatitution  of  18G9. 

The  charter  iit  the  Memphis.  El  Paso  A  Pacific  Railroad  Company,  granted 
by  act  of  the  l^slature  of  February  4.  1854.  contains  tbe  following  provis- 
ion: "Sec  16.  *  *  *  All  the  vacant  public  lands  witbin  eight  miles  on 
each  side  of  the  extensi<m  line  of  said  road  shall  be  exempt  from  location  or 
entry  from  and  after  the  time  wlien  such  line  shall  be  dedgnated  by  survey, 
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recof^itiOD.  or  okherwise.  The  lands  herelvjr  reserved  shall  be  sarveyed  by 
said  oompany,  at  their  expense,  and  the  alternate  or  even  sections  reserved 
for  thenae  at  the  state;  and  it  shidl  be  the  duty  erf  said  company  to  furnish 
tho  district  snrreyor  of  each  dlstrlet  throngb  whiiA  said  road  may  run  with  a 
mapof  the  track  of  said  road,  together  with  such  fleld-notee  as  may  be  neces- 
sary to  the  pn^Mr  understanding  and  designation  ot  the  same."  On  i^ebru- 
ary  17, 1857,  the  Memphis,  £1  Paso  ft  Paciflo  Bailroad  Company  caused  to  be 
filed  in  the  office  of  the  district  surveyor  of  Bexar  land-district  a  map  and 
designation  of  the  oenttal  line  of  its  reservation  through  said  district.  The 
written  des^atkn  notified  the  surveyor  ^at  t^e  reservation  Included  eight 
mites  north  and  etghi  miles  sonth  of  the  designated  tine.  The  maps  and  des- 
ignation were  also  filed  in  the  general  land<offloe  on  June  20, 1857.  The  cen- 
tral line  of  tho  reservation  is  deRci43b«A  in  the  map  and  desfghation  as  follows: 
"Commencing  on  the  boundary  Hue  between  the  Bexar  and  Milam  land-dis- 
tricts at  a  point  due  east  of  ttie  seuth-^t  comer  of  tt  surrey  of  land  number 
4,  made  in  the  name  of  Jas.  H;  Oarothcrrs,  according  to  the  map  and  records. of 
Bexar  land-distri^ct  in  the  general  land-office;  thence  in  a  straight  line  south, 
77'  west,  to  a  point  8  miles  south  of  .the  south-east  compr  of  Ifew  Mexico; 
thence  due  east  to  the  Pecos  river."  The  constitutional  convention  of  1869 
adopted  "  An  ordinance  granting  lands  to  pundiasers,  to  actual  settlers,  and 
locators  of  genuine  certificates,  within  the  limits  of  the  Memphis,  £1  Paso  ft 
Pacific  Hallroad  reserve,"  which  the  ordinance  does  not  describe  othffl-wise 
than  by  name.  The  act  of  &foy  2,  1873,  contains  the  following  provisions: 
Sec.  5.  "That  thepuUiclands  heretofore  reaerved  from  pre-emption,  location, 
and  survey  for  the  benefit  of  the  Memphis,  £1  Paso  ft  Pacific  liailroad  Com- 
pany, in  what  is  known  as  the '  Memphis,  £1  Paso  ft  Fadflc  Bailroad  Reserva- 
tion.* and  as  designated  by  the  maps,  plats,  and  field-notes  now  on  file  in  the 
general  land-ofilce,  commencing  on  the  eastern  boundary  line  of  the  stiUe,  in 
Bowie  county,  and  thence  westwardly  to  the  twenty-third  merktlan  of  longi- 
tude west  from  Washington,  are  hereby  continued  to  be  reserved  from  pre- 
emption, location,  or  survey  by  the  holder  of  any  land  certificate  or  other  land 
claim,  for  the  benefit  of  the  said  Texas  ft  Pacific  Railroad  Company,  and  for 
the  benefit  of  the  school  fund ;  and,  where  the  public  lands  therein  have  not 
already  been  sectionized,  said  company  6ha.U  sectionize  the  same,  and  return 
the  field-notes  and  maps  to  the  general  land-office:  *  «  *  provided,  that 
nothing  herein  contained  shall  be  so  construed  as  to  affect  or  Imudr  the  legal 
rii^ta  at  third  persons. "  Sec.  6.  "  That  the  said  Memphis  ft  £1  I^o  reserva- 
tion, from  the  twenty-third  meridian  of  longitude  from  Washington  to  the  Bio 
Qnnde  river,  as  designated  by  the  field-notes,  maps,  and  reports  from  Uie 
dtflesmt  snrTeyon  of  the  seveiBl  land-districts  of  the  state  on  file  in  the  gen- 
eisl  land-ofiloe,  la  hereby  oonUnued  to  be  set  aside  and  reswred  feom  pre-emp- 
Uon,  location,  and  aurv«y  for  tiw  benefit  of  said  Texas  ft  Aciflc  Ballwi^ 
Company  and  the  setmol  fund.**  The  act  proceeds  to  set  aride  an  addltiouai 
width  of  40  mites  on  each  side  of  the  center  of  the  memtlon,  so  as  to  m^e 
80  miles  from  twenty-third  meridian  west  to  a  point  sooth  of  the  sooth-east 
eomer  of  New  Mexico,  and  opposite.  After  pusing  that  point,  the  reserva- 
tion of  80  miles  Is  continued  to  the  Bio  Orande,  bounded  north  by  Kew  Mex- 
ico, "the  same  to  indiide  ttie  Memphis  ft  £1  Fbbo  reservation  herelnbefcwe 
i&entioned,"  to  oontinne  till  1880;  **provlded.  that  nothing  in  this  section 
shall  Impair  or  affect  the  rights  of  any  person  or  persons  heretofore  legally 
acquired  witbla  siUd  resttrations."  The  map  and  deeignation  hare  been  on 
file  in  the  general  land-ofQoe  since  1857,  and  the  sufficiency  of  the  description 
of  Che  reservation  has  been  repeatedly  recognized  by  both  the  legislative  and 
sxflcatlTe  departments  ctf  government.  The  charter  does  not  require  a  line  to 
be  run  or  sarr^  to  be  made  as  h  condition  precedent  to  the  reservation  tak- 
ing ^foct,  hot  expressly  f^ves  effect  to  the  reservation  from  and  aftra  the 
time  wben  audi  line  shau  be  designated  '*by  survey,  recf^nitioo,  or  other- 
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Wise. "  HRd  the  leg^alatote  intuided  that  tike  Una  should  be  aotoally  ran  be- 
fore  the  reserration  should  take  effect,  it  would  not  have  authorized  the  line 
to  be  designated  "  by  recognition  or  otherwise.  **  The  description  given  in  tbe 
samp  and  designation  affords  the  Information  necessary  for  the  exaet  looation 
d  the  line  and  ideatiflcation  of  the  boundaries  pf  tbe  reserve.  We  think  the 
coort*did  not  err  in  holding  that  the  description  was  sufflfdwt. 

The  charter  of  tbe  Memphis,  Si  Paso  &  Fadfle  BaUroad  Company.  graiOed 
by  act  of  the  legislature  of  Febraary  4. 1854.  in  which  the  lands  were  granted 
and  tbe  reserve  created,  and  upon  wliich  the  company  acted  and  invested  its 
capital,  is  a  contract  witbin  the  protectlim  of  that  clause  of  tbe  constitntion 
of  the  United  States  which  dedwee  that  no,  state  shall  pass  any  law  impairing 
the  obUgiUion  of  cmtraota;  and  this  oontraet  was  not  affected  by  the  proviiH. 
ion  of  section  5,  act.  10.  of  the  constttuttoa  ol  1869.  /)ae<f  v.  tfray,  16WaU. 
216. 

The  jodgment  of  ttw  eourt  below  being  in  accord  with  the  oonelaslona  hen 
eipreesecU  we  are  of  opinion  that  it  should  be  affloiMd. 

Statton,  G.  J.  Report  ot  oommlsstos  of  appeals  examined,  (^lidon  adopted, 
and  Judgment  affirmed. 


TXOBKLL  V*  HUHKIOVTT. 

(Supreme  Court  of  Texxu.  Hsy  8, 18BS.) 

Bvunxoa-rDBOuuTioxs  or  StmvBTOR— Hxuut.. 

Plaintiff  ein^oyed  a  private  surveyor  to  survey  a  tract  of  land,  to  ascertidn  its 
IxmndBries.  Thu  surveyor  had  not  msde  the  onjgf nsl  survey,  nor  was  he  present 
when  it  was  made.  Dunng  (he  oonree  at  his  work  he  made  numerous  deoUratlonst 
to  perswia  who  were  present  and  assisting  him,  oi  bis  opinion  as  to  Idmtily  of  Unas 
ana  comers.  Held,  that  these  declarations  were  merebr  hearsay,  and  not  adnUasl* 
Ue  In  evldenoB,  altnongh  the  surveyor  had  died  hetore  the  trlSL 

Commissioners'  decision.   Appeal  from  district  court,  Blanco  oountjy. 
A,  0.  Coolep,  for  appellant.   R.  H.  Ward,  for  appellee. 

CoLLABD.  J.  H.  L.  Conn  had  once  been  surveyor  of  Blanco  county,  but 
not  since  1870.  Subsequently  he  did  private  surveying,  and  in  1882  or  1888 
he  surveyed  the  Roland  Sunuicutt  two-thirds  of  a  league  for  plaintiff  below 
(appellee)  to  ascertain  its  bouudaries.  The  original  survey  was  made  in  1856. 
Quite  a  numtierof  persona  w^  along  when  the  survey  was  made  by  Conn, — 
the  plaintiff,  his  son,  and  others.  The  declarations  of  Conn,  of  his  opinion  as 
to  identity  of  lines  and  corners  while  making  tbe  survey,  were  admitted  in 
evidence  on  the  trial  as  sworn  to  by  plaintiff,  his  son,  and  others,  who  were 
present.  The  testimony  of  one  Beauchamp  will  illustrate  tbe  character  of  tbe 
evidence,  and  we  quote  from  it  for  that  purpose:  *'I  knew  H.  L.  Conn.  He 
is  now  dead.  About  three  years  ago  I  went  with  Conn,  Jas.  B.  Hunnicutt. 
W.  B.  Hunnicutt,  Daniel  Brown,  Cicero  Woodard,  and  some  others  to  what 
is  claimed  as  tbe  K.  W.  corner  of  the  B.  Hunnicutt,  and  tbe  north-east  ctK^er 
of.  the  B.  Marshall,  survey  Ko.  175.  Conn  said,  after  looking  at.it,  he  was 
not  satisfied  it  was  tbe  proper  corner,  and  we  went  west,  measuiittg  distance 
of  tbe  £.  Marshall  survey,  and  found  a  corner  which  Conn  said  looked  to  be 
the  north-west  corner  of  the  Marshall,  and  tbe  north-east  corner  of  tbe  J. 
Duel,  survey  172.  Coim  said  it  corresponded  with  t^e  deld-notes.  From 
there  we  went  south,  measuring,  until  Conn  said  we  had  run  the  distance 
called  for  in  the  field-notes  of  the  Marshall  survey,  and  found  a  corner  which 
Conn  said  was  the  south-west  corner  of  the  Marahall,  and  the  south-east  cor- 
nel of  the  Duel,  aurveiys.  We  then  ran  east,  until  Conn  said  we  had  run  Qie 
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distance  eatled  for  In  the  Marshall  B^-notee,  and  MIed  to  And  any  corner. 
Having  looked  for  it  awhUe.  and  not  finding  any  corner,  a  stone  mound  was 
made  for  the  south-east  corner  of  the  Marshall.  We  then  ran  east  until  Conn 
said  we  bad  run  the  distance  called  for  on  the  Hunnicutt.  We  failed  to  find 
any  corner,  but  some  further  east  fonnd  a  mound;  didn't  find  any  bearing 
trees.  The  country  around  has  been  burned  off  and  the  timber  destroyed. 
Kext  morning  we  went  north  from  the  mound,  and,  after  going  about  half  a 
mile,  found  an  old  marked  line  which  Conn  said  was  the  east  line  of  the  Hun- 
nicutt survey.  Going  on  the  line  SOO  or  400  varaa,  we  found  a  comer  which 
Conn  said  waa  the  corner  of  the  Friedlander  survey.  I  ran  the  corners  men- 
tioned, but  have  no  personal  knowledge  as  to  whether  they  corresponded  with 
the  field-notes  or  not;  only  know  from  what  Conn  said.  I  have  no  idea  how 
many  varas  were  run  each  time,  or  as  to  correctness  of  measurement,  except 
what  Conn  said.  I  and  others  carried  thecbaiu."  It  is  not  shown  that  Conn 
had  made  the  original  survey,  or  that  he  had  any  knowledge  of  the  facts  stated 
by  him,  nor  is  it  shown  that  he  intended  to  do  more  tban  merely  express  bis 
opinion.  If  it  had  been  shown  that  he  made  the  original  survey,  or  was  pres- 
ent when  it  was  made,  or  that  he  was  in  such  a  position  as  to  know  the  truth 
of  his  declarations,  they  would  have  been  admissible,  he  having  died  before 
the  trial.  The  declarations  of  a  chaln-carripr  who  assisted  inmiUElog  theorig- 
inal  survey,  or  of  the  surveyor  who  located  the  land,  deceased  at  the  time  of 
the  trial,  would  be  admissible.  8peer  v.  Coate,  3  McCord,  229;  Sutherland 
T.  Keith,  Id.  258.  Field-notes  of  the  original  survey  by  the  surveyor  who 
made  them,  if  they  are  proved  to  be  In  his  handwriting,  be  being  dead,  would 
be  admissible  as  his  declarations  Stroud  v.  Springfield^  28  Tex.  665.  One 
who  has  been  the  owner  of  a  survey  is  presumed  to  know  his  own  boundaries, 
and  his  declarations  as  to  boundaries,  made  after  he  has  parted  with  bis  title, 
and  when  he  has  no  interest  in  favor  of  either  party,  are  admissible  after  hla 
death;  and  so  woald  the  declarations  of  one  in  possession  while  pointing  out 
the  boundary  to  which  he  claimed.  Hunt  v.  Svam,  49  Tex.  316.  But  what 
a  surveyor  said  was  a  boundary,  without  proof  that  he  knew  the  fact,  would 
be  too  vague  and  uncertain.  Welder  v.  Carroll,  29  Tex.  835.  In  the  case  of 
Hunnicutt  v.  Peyton,  103  TJ.  S.  864,  the  following  rule  is  given:  "In  ques- 
tions of  private  boundary,  declarations  of  particular  facts,  as  distinguished 
from  reputati<m  made  by  deceased  p«sons,  are  not  admissible,  unless  they  are 
made  by  persons  who  It  is  shown  had  knowledge  of  that  whereof  they  spoke, 
and  who  were  on  the  land  In  possession  of  it  when  the  declarations  were  made. 
To  be  evidence,  they  must  have  been  made  when  the  declarant  was  pointing 
out  or  marking  the  boundaries,  or  discharging  some  duties  relating  thereto." 
The  conrt  also  held  that,  as  the  case  before  them  was  from  Texas,  if  a  differ- 
ent rule  from  the  above  prevailed  in  Texas,  and  had  become  a  rule  of  pwp- 
erty.  Biiofa  rale  woold  be  enforced.  The  court  then  rertewed  &eorg»  v.  Thonuu, 
16Tex.74;  Wddirv.CarT0ll,2&Tflt.Bl7;  Bwimr,Hart,MT«x.  IIV,  Smith 
RuBMll,  87  Tex.  247;  and  Stroud  v.  Sprtnttfleld,  n^mt;  and  oonclade  that 
**lt  is  quite  obrions  the  rule  in  Texas  is  not  different  fin>m  that  which  we  have 
«ncleav(md  to  ahoy  ia  tho'general  American  rule,— the  guarded  rule  we  hav« 
heretofineatated.'*  We  find  nothing  in  our  dedalonaBlnoetiie  laat  case  from 
this  state  dted  by  the  supreme  court  of  the  United  States  at  variance  with  the 
doetrlne  there  announced.  Hurt  t.  Bwiru,  ^  Tex.  816,  la  the  last  case  In 
this  state  bearing  npon  the  quesUon,  and  we  have  shown  that  it  -does  not 
change  the  law  aa  before  established:  and  henoe  we  conclude  that  the  ded*- 
ratlona  of  Conn  were  inadmissible,  because  he  is  not  shown  to  have  had  sndi 
knowledge  of  the  facta  as  the  law  requires  to  entitle  them  to  any  standing  as 
eridenoe.  His  dedarationa  aa  to  distances  then  measured  by  him  would  be  a 
part  of  ihe  res  ffesta,  and  ofconrse  admissible  for  what  they  might  be  worth; 
trat  his  statements  of  identification  of  corners  and  lines  are  clearly  inadmla- 
slide. 
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For  the  reasons  given  above*  the  j9<l^iiieQt  should  be  levened,  mA  the 
eause  remanded  tor  a  new  trial. 

Statton,  C.  J.  Beport  of  commission  of  appeals  examined,  o^nion 
adopted,  and  judgment  levwsed  and  cause  remanded. 


1.  ShBSIFFS  AKD  CoKSTABUES— WsONOrCTL  LbTT— LtABrLITT  FOB. 

In  an  action  for  personal  injuries  to  plaintiff,  a  married  woman,  inflicted  while 
defendants  were  aiaiking  a  levy  on  her  hneband's  exempt  propertty,  an  inAroBttoa 
that  "if,  by  the  seizure  and  atbpplnf  of  the  wagon  and  tc»m,  the  plaintiff  was  m- 
rioiul7  injured  In  her  person, "the  jui?  should  allow  her  aotoal  damages,  is  erro- 
neoQs,  since  it  is  not  BeoessMTj  to  pMnUlTa  rlfl^t  of  reoovety  that  her  Injmiea 
•hould  be  setious. 
i.  Sim— DaraxBB— EvDNiMOx. 

In  such  an  action,  evidence  on  the  part  of  defendants  tending  to  justify  the  suing 
out  of  the  attachment  is  inadmissible ;  the  issues  being  not  «•  to  a  wrongful  suing 
of  the  writ,  but  as  to  an  illegal  levy  upon  exempt  property. 
8.  Daiuocs— sixBiCPLABT— AATfnoi.TiON  OF  WnoNGFtrL  Lbvt. 

In  such  oaae,  if  the  levy  was  oppressively  made,  and  the  condnob  of  the  oflleer 
was  malicious  or  oppressive  in  respeot  to  nialntifl,  and  the  creditors,  knowing  the 
facts  and  the  injury,  ratified  the  acts  of  the  officer,  they  would,  MualTr  with  htm, 
be  liable  in  exempluy  damages;  and  aooeptanoe  tnr  them  of  any  benefit  in  conse- 
qoanoe  of  the  levy,  with  knowledge  of  the  facts,  would  amount  to  luoh  a  ratification. 
4.  Samb— BsMon  Daxaom. 

In  such  case,  defendants  are  not  responsible  for  any  daauiges  to  ^aintiffl  not  the 
natural  and  proximate  reaolt  of  the  Injoryt  nor  for  such  a>  reaultea  from  her  own 
want  of  oare  after  the  Injitry. 

Cqmmissionus'  dectaion.  A{q)eal  from  district  court,  WUUamson  ootinlgr. 

C.  A.  Brown  a|id  his  wif6  sue  for  bodily  aad  mental  injuries  to  the  wife, 
allied  to  have  been  indicted  upon  her  defendant  Bridges  at  instance  of  de- 
fendant Smith,  Uien  preemt,  Uieir  action  being  advised  and  ratified  by  other 
defendants  Bucker  and  Montgomwy;  Smith  acting  also  in  oapscity  <tf  agent 
for  last-named  dtfendante.  &jurles  are  charged  to  tiave  been  inflicted  wMle 
defendants  were  attempting  to  make  an  Illegal  and  wrongful  levy,  under  writ 
of  attachment  by  defendants*  upon  a  wi^n  and  team,  exempt  property, — the 
wife  being  in  the  wagon  at  the  time,  peaceably  on  a  journey  in  a  public  road; 
and  she  alleges  that,  by  forcibly  and  suddenly  stoppiog  the  wagon,  she  was 
injured  in  person,  and  greatly  frigbtened,  she  then  being  far  advanced  in  preg- 
nancy. The  attachment  suit  was  brought  by  defendant  A.  U.  Smith  upon 
accounts  aggregating  $84.40.  Plaintiffs  aU^e  that  Brown  did  not  owe  Smith 
the  amounti  but  that  016.25  of  the  amount  was  an  account  due  Hacker  utd 
Montgomery,  who  assigned  the  same  to  Smith  for  the  puqHwe  of  attaching 
for  the  benefit  of  Buf^r  and  Montgomery ;  Smith  merely  acting  as  their  agent 
for  collection  of  the  account.  Defendants  deny  generally,  and  allege  that  the 
accounts  were  assigned  to  Smith  tot  a  valuable  consideration,  and  Uiat  he  be- 
came subrogated  to  the  right  of  the  original  owners/and  entitled  to  coUect  Oie 
same.  There  was  a  trial  by  jniy*  and  verdiofc  and  judgment  for  deCeodaats. 
Plaintifts  appeaL 

9.  W.  moMook  and  T.  W.  Stratum,  for  appellants.  FUher  A  Tovmet,  for 

i4)peUeee. 

CoLLARD,  J.,  {^ter  stating  the  facta.')  The  lower  court,in  the  tenth  par- 
agraph of  the  charge,  instructed  the  jury  that  "  if,  by  the  seizure  and  Bto[^Mng 
of  the  wagon  and  team,  the  plaintiff  was  seriouiily  injured  in  her  person,  the 
jury  would  find  «  •  *  actual  damages, "  etc.  This  was  error.  There  is 
no  authority  requiring  that  a  personal  injury  inflicted  in  the  commission  tA 
an  unlawful  act  should  be  serious,  to  entitle  the  injured  party  to  damages* 
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The  extent  of  the  lojuiy  is  a  question  for  the  jury,  to  be  emuidered  by  tbem 
in  estimating  tbe  amount  of  damages  to  be  awarded*  but  not  In  determinii^ 
the  right  to  racoTor  In  some  amount.  An  ii^ury  might  be  so  alight  and  tri- 
fling as  to  dea^ve  do  oompensation  of  itself;  but*  when  it  la  tbe  result  of  a. 
trespass  et  armit,  the  jury  should  be  1^  to  assess  the  damages  aofMuxling 
to  the  attendant  circamstanceB  of  aggravation  or  mittottion.  Nominal  dam^ 
ages  would  at  least  be  recoverable.  2  Qreenl.  £v.  §§84,  270;  Champion  v. 
Vivcmt,  20  Tax.  811.  In  this  case  the  ocmstable  was  making  an  illegia  levy 
upon  property  exempt  from  forced  sale.  He  was  guilty  of  « trespass;  was 
seizing  a  wagon  and  team  that  he  bad  no  right  to  take  by  authority  of  the 
writ.  If,  by  such  seizure,  ilrs.-  Brown  was  injured,  she  would  be  entitled  to 
recover  damages  oofflmensurate  with  her  injuries;  if  Smith  was  adiing  with 
the  constable,  direetlng  or  aiding  him.  be  would  also  be  liable;  and  if  Buckw 
and  Montgomery  procured  Smith  to  act  for  them  in  the  attachment  proceed- 
ing, and,  knowing  the  fa^  of  the  seisure  and  the  injury  to  Mrs.  Brown,  rat- 
*  ifled  the  acts  of  tbe  officer,  they  would  be  liable,  {9Uleland  v.  Drake,  36  Tex. 
677;  Srwin  v.  Botoman,  51  Tex.  618;)  or  if  Bucker  and  Montgomery,  or 
either  of  tliem,  knowlag  the  a«ts  and  oonduct  of  the  offioer,  ratified  tbe  same^ 
th^  would  be  liable  in  consequential  damages.  If  tbe  levy  was  oppressiT^y 
made,  and  the  conduct  of  tbe  officer  was  malicious  or  oi^resslve  in  respect  to 
Mrs.  Brow9,  and  Smith  directed  it,  aided  or  encouraged  It,  and  Mrs.  Brown 
was  thereby  injured,  both  of  them  would  be  responsIUe  in  exemplary  dam- 
ages; and  if  Bucker  and  Montgomesy,  or  eittier  of  them,  knowing  the  facts 
and  the  injury,  ratified  the  acts  of  tbe  ofilcer  or  ot  Smith,  thetc  liability  would 
be  the  same  as  that  oC  the  officer.  If  Bucker  and  Moi^gomery.  or  either  of 
them,  accepted  or  derived  any  benefit  under  the  levy,  <«■  as  a  consequence  of 
it,  knowing  the  facts,  or  after  they,  or  either  ot  then,  bad  boen  sotifled  of 
the  facts,  they  would  be  deemed  to  have  ratified. 

The  court  instructed  the  jury  substantially  that  defendants  would  not  be 
responsible  for  any  injury  to  Mrs.  Brown  not  the  nature  and  proximate  result 
of  the  injury,  and  that  such  as  resulted  from  her  own.  want  of  can  after  the 
injury  could  not  be  considered  in  estimating  damages.  This  ^arge  was  cor- 
rect. 

The  questions  and  answers  allowed  by  thecourt,  over  plaintiffs'  objections, 
tending  to  justify  the  suing  out  of  the  attachment,  were  improper.  There 
was  no  issue  as  to  the  wrongful  suing  out  of  tbe  writ.  The  issue  was  of  an 
illegal  levy  upon  exempt  property,  and  Injury  to  Mrs.  Brown  commuted  in 
the  seizure.  The  exceptions  to  the  questions  and  answers  should  have  been 
sustained.  Proof  that  Brown  was  giving  cause  to  his  creditors  to  attsch  his  * 
property  was  no  def«ue  for  levying  the  writ  upon  exempt  property  in  such 
a  way  as  to  injure  Mrs.  Brown.  The  judgment  should  be  reversed  and  re- 
manded. 

Statton.G.J.  Bepwtof commiasionotai^eidsexamined.opinionadopted, 
and  judgment  reversed,  and  eanse  Temanded. 


'WoozJDBiDOB  V.  Eastland  Oountt. 
(Supreme  Court  of  Texas-  May  11, 1868.) 

Stminra  DotunC— CoMFaNSATioK— Gomtttutiokai,  law. 

In  1877  tlie  ocazxiolMiOQen'  oburt  caused  a  public  roedotthe  third  class  to  be 
oat  across  lands  wlilch  plaintiff  snbsoquently  punihased.  Xn  188B  the  commfsHlon- 
ers'  court  olassed  the  road  as  second  class,  and  ordered  the  removal  of  the  gates 
which  had  been  erected  at  the  enuranoes  to  plaintiff's  lands.  Held,  that  this  was  a 
taidag  for  pnUlo  use,  and-impoeiiui  addittoaai  burdens  upon  ^lantiff,  tor  wUoh, 
under  the  seventeenth  section  of  the  Texas  UU  of  rights,  he  was  entitled  to  oom- 
pensation. 

Appeal  from  district  court,  T^iUand  county. 
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J,  T.  ffammondB,  tor  appellant. 

Walker,  J.  It  is  shown  by  the  record  that  in  1877  the  «>nimis9ionets* 
.couTt  made  an  order  appointing  a  jury  to  lay  out  and  mark  a  public  road  of 
the  third  class  between  points  named.  It  seems  that  the  road  was  laid  oat, 
but  no  report  can  be  found  or  subsequent  action  of  the  court  eetablisbing  the 
road  as  so  laid  out.  However,  the  road  was  used  by  the  pul^ic.  and  such  use 
was  well  known  to  plaintiff.  In  1882  to  1883  plaintiff  bought  lands,  one  tract 
of  820  acres,  and  one  of  640  acres,  adjoining  and  between  which  the  road  ran. 
The  road  also  occupied  part  of  the  640-aeres  tract  for  the  remaining  distance. 
In  1885  the  commissioners'  court  classed  the  road  as  second  class,  and  ordered 
ttie  opening  of  gates  which  had  been  erected  at  the  entrances  into  the  lands  of 
plaintiff.  None  of  the  statutory  proceedii^s  were  taken  to  ascertain  the  dam- 
ages, and  compensate  plaintiff  for  Vbs  increased  burden  consequent  upon  the 
change.  The  action  of  the  coun^  commissioners,  for  which  alone  the  county , 
would  be  liable,  only  contemplated  a  third-class  road.  If  it  was  actually  ap- 
propriated under  this  order,  then  the  plaintiff,  purchasing  subsequent  to  such 
appropriation,  would  take  the  land  su^ect  to  the  easement  ffitisting  at  his  pui^ 
chase.  Day  v.  Chamberi,  62  Tex.  190.  The  sabsequen^t  public  use  for  a  less 
period  of  time  than  would  give  a  right  by  prescription  would  not  appropriate 
the  way  used  beyond  ttiat  of  a  ttilrd*clas8  road.  Franklin  Co,  v.  Brookst  68 
Tex.  680,  5  S.  W.  Rep.  819.  The  action  of  the  commissioners'  court  in  1885, 
In  establishing  the  road  as  a  seoondnjlOBs  road,  was  a  taking  of  the  land  of 
plaintiff,  and  imposing  additional  burdens  upon  him,  without  compensation. 
Tfaeseventeenth  section  of  our  bill  of  rights  provides  that "  no  person's  property 
shall  be  taken,  damaged,  or  destrtvrad  for,  or  applied  to,  public  use  vrtttrout  ade- 
quate oompanaation  being  made,  unless  with  the  consent  of  sueh  person;  and 
when  taken,  except  for  use  of  the  state,  such  compensation  shall  be  flrst  made 
or  seeured  fay  a  d^Mslt  of  money. "  Const. ;  Hamilton  Co.  v.  Garrett,  62  Tex. 
602.  The  plaintiff  had  a  right  to  adequate  compensatlcm,  at  least,  for  the  in- 
creased  burden  Impoaed  by  the  oinnge  from  a  third  to  a  seoond  dasa  road. 
The  denial  <rf  this  below  was  error.  The  record  does  not  lamlsh  the  basis  tor 
an  entiy  of  judgment  in  this  court,  and  the  judgment  is  leversed  and  ze- 
manded. 


ToRVYCX  V.  Dixon  et  al, 

(Supreme  Court  of  Ttapos.  Bfay  11, 1888.) 

*  1.  ReonvaBS— AoTioss  aoaixbt— Luvb  or  Count. 

Where  permission  has  been  obtained  tram  the  United  States  cironitooart  to  bring 
an  action  against  Its  receiver,  the  failure  of  the  plaintiff  to  reobt^n  permission  on 
the  resignation  of  such  receiver,  and  appointment  of  another,  Is  not  such  error  as 
to  require  a  reversal  of  the  judgment,  u  ttie  absenoe  of  ezo^tioDS  w  assignment 
of  error. 

S.  Hdssand  akd  Wm— GoinnnitTT  PaoraRTT— ABAmnNT  or  AcnoK. 

Although  the  damages  to  be  reoovared  fox  neraonal  injnrlee  to  a  married  wcanaa 
would  be  community  property,  the  oanse  of  atnion  does  not  oease  on  tbe  death  of  the 
husband  pending  the  acuon. 
8.  AFP2AL— Rbvixw— AssiomcBXT  or  BsBoa— Failubs  to  Siqit. 

Under  Texas  sunreme  court  rnto  07,  requiring  an  assignment  of  error  to  be  ^gned 
by  the  party  or  his  counsel,  one  not  so  signed  cannot  be  oonsidered. 

Error  from  district  court,  McLennan  county. 

Clark,  Dyer  dk  BoUinger,  for  plaintiff  in  error.  AUxander  A  WinUrt  for 
defendants  in  error. 

Stattom.  C.  J.  This  action  was  originally  brought  by  W.  M.  Dixon,  with 
leave  of  the  circuit  court  of  the  United  States,  against  W.  R.  Woodward,  re- 
ceiver, appointed  by  thiU  court  to  conduct  the  business  of  the  Texas  Sc  St. 
Louis  Ballway  Company,  to  reoover  damages  for  injuries  alleged  to  have  been 
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received  hy  his  wife  while  a  passenger  on  the  train  operated  by  the  receiver. 
Woodward  resigned,  and  the  plaintiff  in  error  was  appointed  to  the  receiver* 
ship  in  bis  stead,  and  made  party  defendant.  Dixon  diefl  pending  tlie  action, 
and  his  wife,  in  her  own  right,  and  as  next  friend  for  their  minor  children, 
prosecuted  the  action  to  final  judgment.  No  exceptions  were  taken  and  acted  / 
upon  to  the  making  of  parties  plaintiff  or  defendant,  and  a  judgment  was  ren- 
dered in  favor  of  the  plaintiffs.  There  is  no  statement  of  facts,  and  the  as- 
signments of  error  are  not  signed  bj  counsel  or  the  pltdntifl  In  error.  Rule 
97  requires  an  assignment  m  error  to  be  signed  bj  the  party  or  his  couns^, 
and  one  not  so  signed  cannot  be  couMdered.  In  this  state  or  the  reeoid  only 
errors  fundamental  can  be  eonsidored.  Although  the  damages  to  be  re* 
oorered  for  Injarles  to  the  wifft  would  have  been  community  property,  the 
cause  or  action  did  not  cease  upon  the  death  of  the  husband.  The  wife  and 
children  doubtless  succeeded  to  such  rights  as  were  held  1^  the  bneband,  and 
|f  they  were  not  the  proper  parties  to  prosecute  the  existing  cause  of  action, 
a  matter  wliieh  med  net  be  eonsldered,  objeoiaon  should  haTe  been  made  In 
proper  time  and  mann«\  The  charge  of  the  court  shows  that  the  recovery 
was  restricted  to  moh  oause  of  acthm  as  would  survive  the  death  of  the  hus- 
band. The  permlnlon  of  ttw  etxouit  court  of  ^e  United  States  to  bring  the 
acUon  against  its  receiver  would  apply  to  the  reeeivsr  appointed  on  the  nstg- 
naUon  the  recover  acting  at  the  time  the  permission  was  given.  If,  how<- 
ever.  this  weve  not  so.  and  tt  wfU  be  conceded  Uiat  sueh  permission  should 
have  been  reobtained,  the  ttailure  to  get  this  would  not  be  Buoh  error  M  to  re- 
quire a  revwsal  of  the  Judgmmt,  tn  the  abeence  of  exot^loiu  urged  at  the 
proper  time  and  in  proper  manner,  and  In  the  absence  of  asslgnmente  of  error. 

There  is  no  error  iq^rent  oa  the  record  requiring  a  revwsal  of  the  Jndg* 
ment,  and  tt  wlU  be  afBrmed. 


OABBKnr  9t  at.  «.  Jobb  «t  oL 

(Supreme  Court  of  Items.  Uaj  li,  1888.)  ' 

BmsAXD  AJTD  Wirs— Comnnnrr  Fbopbbtt— CoKm^cs  ov. 

W.  beld  a  tract  of  hmd  under  a  oontraot  of  purchase,  upon  wtdofa,  at  his  wife's 
deatli.  In  ▲ngnst,  1881,  ttiere  was  doe  tm.  Hb  fatbMr,  J.,  also  bald  a  tract  under 
bond  for  title,  and  owed  about  $400  on  tJbe  purobaae  pilo&  In  Mar,  1881,  W.  and  J. 
entered  Into  a  parol  agreement  for  an  exchange  of  these  lands,  each  agreeing  to  pay 
the  balance  due  on  the  tract  taken  by  him  in  exchange,  and  they  took  possession 
acoordingiy.  J.  made  valuable  Improvementa  on  the  tract  which  he  received,  and 
paid  the  balanoe  due  on  it  After  his  wife's  death,  W.  obtained  deed*  to  both 
tracts,  and  subsequeutly,  at  J.'s  request,  conveyed  the  tract  received  hy  J.  in  the 
exdiange,  to  third  parties.  After  w.'s  death  his  children  brought  an  action  to  re- 
cover  one-ball  of  this  tract,  claiming  that  their  father's  deed  conveyed  only  his  own 
interest,  and  that  their  mother's  interest  descended  to  theiu.  Held,  that  the  deed 
made  by  W.,  although  made  after  the  death  of  hla  wife,  vested  complete  title  in  the 
grantees,  and  that  plaintiffs  could  not  recover. 

Appeal  from  district  court,  Johnson  county. 

Th^  was  a  suit  for  partition,  brought  by  £.  V.  and  B.  Jobe,  by  their  next 
friends,  against  J.  M.  Qarrett  and  others.  There  was  a  trial  to  the  court,  and 
judgment  for  plaintiffs.   Defendants  appeaL 

J)avis  <b  Plummer,  for  appellants.   J.  W.  Brotvn,  for  iq)peUees. 

Statton,  G.  J.  J.  W.  Jobe  was  the  father  of  W.  P.  Jobe,  and  the  former 
died  in  1883.  leaving  several  children.  The  latter  died  in  1885,  leaving  10 
children,  who  are  the  plaintiffs  in  this  case,  and  seek  to  recover  as  heirs  of 
their  mother  an  interest  in  a  tract  of  65  acres  of  land  conveyed  to  their  father 
by  a  deed  of  date  November  6, 1882.  Their  mother  died  in  August,  1881,  and 
the  evidence  renders  it  probable  that  at  the  time  of  her  death  the  land  was 
held  under  an  executory  contract  to  purchase,  for  there  was  S125  due  on  the 
purchase  money  after  her  deaUi ;  and,  although  she  and  her  husband  lived  for 
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a  time  on  the  land,  no  cl^ed  was  made  to  him  until  after  her  death.  They 
built  a  small  house,  (tnd  cleared  Ave  or  six  aores  of  land.  In  the  year  1872,  J. 
W.  Jobe  bought  98  acres  of  land,  then  unimproved,  and  on  wtai(^  he  made 
improvements,  which  increased  the  land  in  value  about  nine  dollars  per  acre. 
He  held  the  land  under  a  bond  for  title,  and  owed  about  #400  on  the  purchase 
money.  On  October  2,  liiS2,  the  persons  fnun  whom  he  purchased  deeded 
this  land  to  W.  P.  Jobe.  It  is  shown  that  in  May,  1881,  J.  W.  and  W.  P. 
Jobe  entered  into  a  parol  agreement  for  an  exchange  of  lands,  under  which 
Uie  former  was  to  have  the  land  in  controversy,  and  pay  the  lialance  of  the 
purchase  money  due  on  %  and  the  latter  was  to  have  the  98  acres  which  the 
lather  held  under  bond  for  tUJA*  and  to  pay  the  ^400  still  due  on  the  purchase 
money.  After  this  agreement  was  made  the  parties  occupied  the  lands  which, 
under  it*  tiu^  were  each  to  have,  and  on  that  In  controversy  J.  W.  Jobe  made 
permanmt  and  valuable  improvements.  The  evidence  tonds  to  show  that  he 
paid  the  balance  of  the  purchase  mcmey  due  on  it.  This  -verbal  contract  was 
testiQed  to  by  many  witnesses,  most  of  whom  were  of  the  faoiily,  and  there 
can  be  no  reasonable  doubt  of  its  existence  or  teems.  It  was  shown  that  W. 
P.  Jobe  repeatedly  promised  to  convey  the  land  in  controversy  to  hu  father, 
and  seems  to  have  delayed  doing  so  for  want  of  proper  description  of  it.  He 
is  also  shown  to  have  ex|«essed  regret  that  u  conveyance  was  not  made  be- 
fore the  death  of  bia  wife.  W.  P.  Jobe  was  living  on  the  98  acres  of  land, 
u  nder  a  diflei;ent  contract,  at  the  time  the  contract  for  exchange  of  lands  was 
made;  and  his  father  was  occupying  the  land  in  controversy  under  the  same 
contract.  A  short  time  before  the  death  of  J.  W.  Jobe  he  requested  his  adult 
children  to  oonvey  the  land  in  controversy  to  his  two  minor  oliildrsi,  A.  P. 
and  K.  6.  Jobe,  assigning  reasoaa  tot  this  most  natural  and  commendable. 
In  pursuance  ot  this  request  the  adults,  including. W,  F.  Jobe,  on  November 
23, 1883,  made  a  deed  conveying  the  land  in  controversy  to  the  minors.  This 
conveyance,  it  is  conceded,  passed  whatever  interest  W.  P.  Jobe  had  In  the 
land,  but  it  is  claimed  that  It  did  not  oonvey  the  interest  which  his  children 
nowclaim,  through  inheritance  from  their  mother.  The  appellees  also  claimed 
that  the  sepai-ate  means  uf  their  mother  was  used  in  part  to  pay  for  the  land, 
but  Itiereis  no  evidoace  entitling  this  claim  to  serious  consideration.  The 
cause  was  tried  without  a  jury,  and  Judgment  was  rendered  in  favor  of  the 
plaintiffs  for  one-half  of  the  land,  Holding,  as  did  W.  P.  Jobe,  the  land  in 
controversy  under  some  kind  of  a  contract  that  did  not  vest  in  him  the  title, 
and  the  payment  of  the  purchase  money  being  necessary  before  he  could  have 
acquired  title,  we  are  of  the  opinion  that  he  had  the  power  to  make  such  a 
contract  as  he  made  with  his  father,  and,  had  this  been  in  writing,  there  would 
probably  have  lieen  no  controversy  between  the  parties.  Tliere  seems  not  to 
arise  any  question  of  homestead,  for  at  the  time  the  verbal  ageement  for  ex- 
change of  lands  was  made,  and,  from  that  time  until  the  death  of  his  wife  he, 
with  his  family,  resided  on  the  98  acres  which  he  was  to  receive,  and  did  re- 
ceive, in  exchange  for  the  land  in  controversy.  So  far  as  the  record  shows, 
the  appellees  hold  the  96  acres  of  land  through  inheritance  from  their  father 
and  mother;  but,  notwithstanding  this,  they  now  seek  to  hold  one-half  of  the 
65  acres,  which  was  in  part  at  least  paid  for  by  their  grandfattier.  The  price 
for  the  interest  held  by  their  father  and  mother  was  paid  in  the  exchange,  and 
their  grandfather  entered  upon  it,  and  made  such  permanent  and  valuable 
improvements  as  would  have  entitled  him  to  have  the  verbal  contract  speci- 
fically performed.  Under  these  facts  weare  of  the  opinion  that  the  deed  made 
by  iheir  father,  although  made  after  the  death  of  their  mother,  vested  title  in 
A.  P.  and  W.  S.  Jobe.  Xlie  judgment  will  therefore  be  revKaad,  and  here 
reudered  in  favor  of  the  i^pellants.   It  Is  so  ordered. 
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Crrr  Nat.  Bank  or  Tobt  Worth  e.  Martin. 
{Stiprtme  Court  of  Tesetw.  May  8, 1888.) 

1.  BAlfKS  BaitkINO — COLLBOTIONB— -NOTIOB— TSLUR. 

Where  a  note  Is  left  with  the  teller  of  s  hank  for  coUecUon,  sod  tiwbenkreoelTes 
Uia  monoy  therafOr,  hat  the  teller  deporite  the  amoont  in  bis  own  name,  the  bank 
has  notlee  as  to  the  ownership  oS  aalA  note  through  it*  teller,  and  is  Uaible  to  the 
true  owner,  although  said  note  was  payable  to  the  order  of  said  teller. 
3b  Bahb— Actions  aqaihst— Bvidekck. 

The  declaration  of  a  deceased  bank  teller  that  he  had  lent  plalntUT  s  money,  made 
■t  the  time  of  ezhlbitSng  to  j^aintUt  a  note  tbereftnr  payabw  to  himself  or  order, 
whtA  ooiToborated  by  the  statonent  of  the  makers  of  the  note  that  the  teller  said 
the  nOHiey  bekmged  to  aa  ontokle  j/mttj.  Is  snOoleut  to  prove  jpWnUlPs  ownership 
of  the  note  In  an  action  against  the  bank  for  the  amount  paid  to  It  on  said  note. 

8.  Amui— Bmxw— Objbctiovb  Wjjmd. 

Where  the  record  shows  bo  objection  to  the  admlssloa  of  erldenoe,  it  most  he 
pteeomed  that  none  was  made. 

GiHninicslonen'  dadslon.   Appeal  from  district  coart,  Tarrant  county. 

Action  by  appellM.  D.  a  Martin,  against  tb«  City  National  Bank  of  Fort 
Worth,  a^nllant,  to  recover  the  amount  collected  by  defendant's  teller,  John 
KiclK^  on  a  note  made  by  Boaa  &  Battle.  Upon  the  trial  by  the  court 
wittiout  a  jury,  the  following  facte  were  found:  "(1)  That  on  1st  day  of  Oc- 
tober, 18M,  ^e  plaintiff  had  deposited  to  his  credit  with  the  defendant  liank 
the  sum  of  •1,^5.00.  and  on  that  day  drew  his  check  on  the  bank  In  favor  of 
John  Xicbols  for  the  sum  of  91,594.19,  which  check  was  not  charged  against 
the  plaintiff,  but  was.  after  the  death  of  Nichols,  in  August,  1B85,  found 
among  the  private  papers  of  Nichpls;  (2)  that  on  the  lat  day  of  November, 
1884,  said  Nichols  drew  against  plaintiff  a  check  for  #1,500.00.  siguingplain- 
tiff's  name  to  said  check  without  autliorlty,  which  was  charged  against  the 
plaintiff;  (3)  ti»t  on  the  Ist  day  of  December.  1884.  plaintiff  deposited  with 
the  defendant  the  sum  of  91,300,  and  on  the  16th  Decera.ber,  1884,  the  sum 
of  9500,  which  sum  was  received  by  said  John  Nicbols  as  acting  teller  of  de- 
fentiant  bank;  (4)  that  on  making  the  last-uamed  deposit,  plaintiff  informed 
said  Nichols  that  be  was  deeirous  of  drawing  his  money,  and  requested  Nich- 
ols to  assist  him  in  loaning  tlte  sum;  (5)  that  afterwards,  in  January,  1885, 
plaintiff  called  at  the  bank,  and  was  informed  by  Nichols  that  he  had  loaned 
91.500  of  plaiDtifl's  funds  to  Boaz  &  Battle,  and  exhibited  to  plainUfl  a  note 
for  91,500,  signed  by  said  Boax  &  Battle,  payable  to  John  NidH^'  order,  at 
defendant  bank,  and  indorsed  by  said  Nichols  and  others,  and  informed  plain- 
tiff that  he  took  said  note  for  the  money  loaned,  and  plaintiff  thereupon  left 
the  note  with  d^endant  for  oollediou  when. due;  (6)  that  ou  27th  day  of 
June^  188^  and  Iwfore  the  maturity  of  the  note,  the  makers.  Boaz  &  Battle, 
went  to  ttie  bank  for  the  purpoee  of  paying  said  note,  and  gave  to  said  Nich- 
ols a  check  on  the  Traders'  National  Bank,  payable  to  the  order  of  defendant, 
for  the  sum  of  91.588.50,  the  amount  of  said  not«  and  accrued  interest;  (7) 
that  on  29th  of  June,  1885,  said  check  was  paid  to  defendant  by  said  Trad- 
ers' National  Bank;  (8)  that  said  Nichols,  who  was  still  the  acting  teller  of 
said  defendant  bank,  received  said  cheek,  and  delivered  to  said  Boaa  &>  Battle 
said  note;  (9)  that,  upon  r«ceiving  t^e  check  of  said  Boaz  &  Battle. said  Nich- 
ols made  a  deposit  check  in  his  name  for  the  amount  of  said  check,  and  the 
same  was  entered  on  the  books  of  the  bank  to  the  credit  of  said  Nichols  on  his 
individual  account;  (10)  that,  during  the  period  covering  said  transactions. 
Nichols  was  a  director,  vice-president,  and  acting  teller  of  defendant  bank, 
and  in  his  capacity  of  leUer  was  authorized  by  defendant  to  receive  and  pay 
out  monex.of  the  bank;  (11)  that  each  and  all  the  transactions  l>etween  plain- 
*  tiff  and  Nichols,  with  reference  to  plaintiff'sf  uuds,  were  bad  at  the  bank,  and 
at  said  Nichols'  place  as  teller,  aud  that  the  payment  of  said  note  by  Boaz  A 
Battle  was  nude  to  said  Nichols,  as  an  c^Boer  of  the  bank,  by  a  dieck  drawn 
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in  favor  of  defendant  upon  another  bank;  (12)  that  said  Nichols  was  largely 
indebted  to  the  bank,  and  had  at  divers  times  misappropriated  the  funds  of 
the  bank,  and  of  its  depositors*  by  concealing  check  and  deposits  made  bj 
poeitors." 

Uraj/  A  Stanley,  for  appellant.   Bogtett  &  ffreene,  tor  appellee. 

Maltbix,  J.  John  Nichols  was  the  reeeiTing  and  paying  teUer,  also  a  di- 
rector  and  vice-president,  of  appellant,  the  GltyKatlonalBank  of  Fort  Worth, 
and  died  insolvent  on  I7th  day  of  August,  1885.  a  defaaltw  to  the  bank 
in  the  sum  of  830,000.  During  the  year  1884.and  up  to  the  time  of  Kichols* 
death,  the  appellee,  D .  C.  Martin,  was  a  customer  of  the  bank,  in  the 
month  of  DMember  deposited  with  it  the  sum  tff  $1,800;  Kichols  re(»lring  it 
for  the  bank.  At  the  time  of  making  this  deposit,  Martin  requested  Nichols 
to  assist  him  in  making  a  loan  of  this  money.  In  January,  1885,  Martin 
called  at  the  bank,  and  was  informed  by  Nichols,  who  was  then  occupying  his 
place  as  teller,  that  he  bad  loaned  91,600  of  the  money,  and  at  the  same  time 
exhibited  to  Martin  a  note  for  that  amount,  signed  by  Boas  ft  Battle,  payable 
to  John  Nichols,  or  order,  at  appelant  bank,  indorsed  by  Nlchob  and  others  in 
blank.  Martin  directed  Nichols  to  hold  it  for  collection;  tiie  nnderatanding 
of  Martin  being  that  Nichols  was  to  hold  the  note  in  his  capacity  of  agent  ot 
the  bank.  On  STth  of  June,  Boaz  ft  Battle  cidled  on  Nlduris  at  the  bank, 
and  gave  him  a  cheek  on  the  Traders'  National  Bank,  payable  to  the  ordw  of 
appellant,  for  the  sum  of  91,688.50,  in  payment  of  this  note  and  accrued  In- 
terest. This  check  was  paid  to  the  bank  on  29th.  Nichols  received  the  cbetA 
firom  Boaz  ft  Battle,  and  dallvered  their  note  to  them.  Nichols  then  made  a 
depMit  check  In  his  own  name  for  the  amount  ai  the  check  so  secured,  and 
caused  the  same  to  be  entered  on  the  books  of  the  bank  to  his  individual  credit. 
The  hank  never  accounted  to  appellee  for  this  note,  or  the  91.500  that  Nichols 
claimed  that  he  had  advanced  of  a|q>ellee*8  mon^  for  the  note.  After  these 
transactions  had  occurred,  appellee,  not  knowing  of  them,  authorized  Nichols 
tu  extend  the  time  of  the  payment  of  the  note  till  fall,  upon  payment  of  the 
intamt.  Soon  after  this  Nichols  represented  to  appellee  that  he  had  collected 
the  interest,  and  extended  the  tiiEfe  of  the  payment  of  the  note.  Appellee, 
up(Hi  the  strength  of  these  representations,  drew  several  small  drafts  on  the 
bank  for  the  interest  that  he  supposed  had  been  ccdlected  on  the  note,  which 
were  paid  by  Nichols,  and  suppressed  without  being  reported  to  the  bank. 
No  officer  of  the  bank  except  Nichols  was  informed  of  any  of  these  mattcn; 
but  appellee  did  not  discover  that  there  were  irregularities  about  the  transao- 
tions  until  after  the  death  of  Nichols.  Upon  this  state  of  facts  tin  court  ren- 
dered Judgment  in  favor  of  appellee  for  the  amount  of  the  note  and  interest. 
It  is  no  part  of  the  business  of  a  bank  to  loan  money  for  the  public  or  for  in- 
dividuals; and,  in  the  absence  of  proof  that  appellant  was  engaged  Id  such 
business,  it  must  be  presumed  that  Nichols,  in  making  the  loan  of  appellee's 
money,  was  acting  outside  of  the  scope  of  his  authority  as  agent  ot  the  bank, 
and  no  liability  would  sttach  to  the  bank  for  the  acts  of  Nichols  in  making 
the  loan.  In  this  case  the  complaint  is  not  in  reference  to  the  making  of  the 
l(Mn,tbut  that  the  proceeds  of  the  loan  wereapprc^riated  by  the  bank  to  its  own 
use  after  it  had  notice,  through  NichoLs,  that  the  money  b^onged  to  appellee. 
It  ia  insisted,  in  the  flnt  place,  that  there  Is  no  competent  evidence  that  the 
note  in  controversy  was  the  property  of  appellee;  and,  in  the  second  place,  it 
Is  insisted  that,  if  the  note  was  shown  to  belong  to  appellee,  there  is  no  evi- 
dence that  appellant  had  notice  of  this  fact,  and  that  it  had  a  right  to  apply 
the  money  in  its  possession  to  the  credit  of  Nichols  In  payment  of  his  defalca- 
tion. The  declarations  of  Nichols,  at  the  time  he  exhibited  the  note  to  appel- 
lee, were  not  objected  to,  so  far  as  the  record  shows;  and  it  must  be  consid-  * 
ered  by  this  court  that  no  objection  was  made  in  the  court  below,  though  it  is 
claimed  in  the  brief  of  oouiuel  that  there  was;  and  any  objection  that  oould 
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have  been  made  to  the  admission  ot  the  evldenoe  must  be  hdd  to  be  wi^ved. 
Parties  have  the  right  to  object  or  not.  as  they  may  see  fit,  to  the  admission 
of  teetimony  that  may  be  offered  during  the  pn^ress  of  a  trlaL  If  they  fail 
to  do  so,  the  testimony  is  to  be  weighed  by  the  uourt  or  Jury,  and  such  pro- 
bative force  should  be  given  to  It  as  it  may  be  entitled  to.  Any  other  rule 
would  lead  to  great  confusion  and  unoertainty  in  determining  causes  upon 
appeal.  The  question,  then,  is,  was  tin  evidence  snfflcient  to  satisfy  a  reason- 
able mind  that  the  note  was  the  property  of  appellee  ?  Nichols  certainly  knew 
to  whom  the  note  belonged.  It  was  payable  to  hfs  own  order,  and  indorsed 
by  himself  in  blank.  The  declarations  of  Nichols  were  corroboratod  by  Boaz 
&  Battle  to  the  extent  that,  at  tfa«  time  the  loan  was  made,  Nichols  stated  to 
them  that  the  money  belonged  to  an  outside  party.  So  there  can  be  no  doubt 
of  the  sufficiency  of  the  testimony  on  that  point.  The  note  about  which  the 
declaration  was  made  then  being  In  the  possession  of  Nichols,  and  payable  to 
bis  order,  the  presumption  was  that  it  belonged  to  him.  and  for  that  reason 
the  declaration  was  against  his  interest  wlien  made,  and,  he  having  competent 
knowledge  of  the  subject,  and  having  been  shown  to  be  dead,  the  evidence 
was  admissible  on  this  ground.  1  Greenl.  Ev.  198.  g  147.  At  the  time  of 
these  declarations,  appellant  liad  no  interest  in  the  subject-matter,  but  its 
claim  attached  long  subsequent  thereto. 

It  cleaiiy  appears  from  the  testimony  that  appellee  was  the  owner  of  the 
note,  and  that  he  delivered  it  to  Nichols  as  agent  of  the  bank  for  collection. 
It  is  objected  that  Nichols  had  no  authority  to  receive  the  note  for  collection 
in  behalf  of  the  bank;  his  business  as  teller  being  to  receive  and  pay  out  money 
over  the  conntar.  Let  it  be  conceded  tliat  the  duties  of  a  teller,  by  the  rules 
of  banking,  are  thus  limited.  It  was  shown  that  Nichols  on  other  occasions 
had  made  collections  for  the  bank.  But,  if  It  had  not  been  shown,  it  is'  a 
well-known  fact  that  the  collection  of  moneyfor  otberslsapartof  the  regular 
business  of  all  banks;  and  wtien  a  bank  opens  its  doors  for  business  with  Ihe 
public,  and  places  officers  in  charge,  persons  dealing  with  them  in  good  faith, 
and  without  notice  of  any  want  of  authority  In  such  officer,  and  the  act  done 
is  in  the  apparent  scope  of  the  officer's  authority,  whether  the  officer  was  act- 
ually clothed  with  such  authority  or  nut,  the  party  so  dealing  would  be  pro- 
tected. Bank  v.  Sank,  10  Wall.  65U.  If  a  bank  does  not  wisb  the  public  to 
deal  with  any  particular  one  of  its  officers  at  its  regular  place  of  business  in  a 
partlculariine  of  that  business,  it  would  be  its  duty  to  so  notify  the  public  in 
some  effectual  way.  The  public  certainly  could  not  be  expected  to  know, 
without  being  informed,  that  a  person  that  was  in  tlie  habit  of  daily  receiv- 
ing and  paying  out  money  in  sums  great  and  small  had  no  authority  to  re- 
ceive a  note  fpr  collection,  or  receive  the  money  for  it  when  offered  at  the 
counter.  It  may  be  that  no  one  except  the  bill  collector  was  authorized  to 
make  collections  tn  this  bank,  or  to  receive  notes  for  collection.  Still  it  would 
be  most  unreasonable  that  an  Ignorant  third  party,  who  had  acted  in  good 
faith,  should  suffw  in  consequence  of  this  rule.  At  the  time  Nichols  re- 
ceived payment  of  the  note  in  controversy,  he  was  acting  for  appellant  in  the 
ai^rent  scope  of  his  authority,  and  knew,  to  an  absolute  certainty,  that  the 
money  belonged  to  appellee,  the  knowledge  of  which,  we  think,  under  the  cir- 
camstances,  must  bo  imputed  to  the  bank.  And.  having  held  him  oat  to  the 
world  as  worthy  of  confldence.  it  would  be  monstrous  to  allonr  It  to  proAt  by 
the  frauds  that  he  was  thus  enabled  to  perpetrate.  There  is  no  doctrine  of  the 
law  better  settled  than  that  a  corporation  or  other  person  Is  liable  for  the  frauds 
of  its  agents  perpetrated  in  the  scope  or  apparent  scope  of  their  authority.  It 
the  bank  had  leeeiTed  the  money  without  being  chargeable  with  notice  that 
It  belonged  to  appellee.  It  might  have  been  entitled  to  hold  it;  but  such  is  not 
the  case,  and  we  think  the  judgment  should  be  affirmed. 

Staytoh.  C  J.  Beport  of  commlsaion  of  appeals  examined,  their  opinion 
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(Siipreme  Court  of  Texas.  May  15, 1888.) 
1.  Asaio:<Hiira  won  Bbnetit  or  Cbiditobs— Validitt— Pabthbbihip  ahd  lxmvtDu*it 

Crbditors. 

A  general  asfltgnmeBt  br  a  flrai  of  all  partnership  and  Indtrldnal  property,  for 
tbB  benefit  ot  all  firm,  cradltora  aooeotlag  it,  Is  not  veld,  as  against  OTaditors  of  the 
individual  members  of  the  firm,  alnoe  such  creditora,  though  not  named  in  (he 
assignment,  can  enforce  their  rights  by  salt  against  the  aariguee,  without  haTlng* 
the  assignment  declared  void. 
9.  BiMa— Exp«!i8«s  AK»  Tazbs. 

An  aarignment  is  not  Yold  beoause  It  direct*  the  aaslgliee  to  pegr,  flrat,  all  bmt 
pensef,  rents,  taxee^  and  assessments  doe  %d4  to  beooBBe  oea  on  landa  nntil  aold. 
8.  SiJCK~BjwaBVATioN  or  Rxbidcb  or  EsTAm 

A  deed  of  assignment,  req,ulring  the  resldne  of  the  estate,  after  aU  4flbta  of  erexT 
kind  hare  been  paid  or  satisfied,  to  be  retomed  te  the  assignors,  reserves  no  beoeu 
Ib  fraud  of  creditors,  and  is  not  void. 

4.  BAm~S±iM  OK  Orbsit. 

Under  the  Texas  statute  oC  1868,  r^tlve  to  asalgBBimta  tor  the  b^oeflt  of  orad- 
itora,  which  provides  that  no  fraudulent  aot,  intent^  or  pntpoae  of  assignor  or  aa- 
slgnee  shall  defeat  the  asslgument,  an  asugninent  la  not  yom  because  it  authorises 
-    the  assignee  to  sell  on  a  credit. 

5.  SaMB— PRBFERBnOBB. 

Under  said  act,  a  pow«r  oonferrsd  on  the  asajgnee.  by  fcdesd  of  assign  meat,  to  pey 
any  balance  in  his  hands  after  dlsobaraing  the  debU  of  aooepting  oreditors  to  the 

other  creditors  pro  raid,  although  rola,  does  not  render  the  assignment  YoSd.^ 

6.  Samb— Rights  of  Cbbditobs— Oabxisembnt. 

Property  transferred  to  an  assignee  by  a  vaJid  assignment  for  the  benefit  of 
oreditors  cannot  be  rsaolied  gamlshmeat  nntU  the  trust  has  been  fully  ooce- 
outed.  > 

7.  Costs — Oir  Appbal— OuunsHH. 

Under  Rev.  St  Tex.  art.  210,  providing  for  the  allowance  of  costs  to  a  garnishee 
when  the  proceedings  against  Mm  are  dismissed  on  answer,  when  the  garnishee 
is  an  assignee  whose  trust  has  not  been  executed,  and  the  pMoeedings  arealsmlsaed 
on  this  account,  it  i«  proper,  upon  Mpeal,  allow  Hkt  ontshee  compensation  to 
be  included  as  costs,  and  to  compel  the  garidshing  oreditors  to  pay  coats  of  appeal- 
as  well  as  the  costs  below,  although  the  garnishment  proceedings  are,  by  order  of 
the  supreme  court,  allowed  to  i^nd  uotlT the  tmst  should  be  fully  executed. 

Commissioners'  decision.  Appeal  from  district  court,  Denton  coun^;  A. 
H.  FusLDS.  Special  Judge. 

Garnishment  proceedings  by  W.  L.  Moody  &  Co.,  sj^lantB.  against  J.A. 
Carroll,  appellee,  the  assignee  Cor  the  benefit  of  credltcus  of  the  firm  of  Fain, 
Feery  A  Shelton.  to  collect  a  debt  das  from  said  fina. 

OwtUg  (&  Walker,  tat  appellants, 

CoLLABD,  J.  The  principal  question  for  our  determination  in  the  case  is. 
Is  the  assignment  made  by  Fain,  Feery  &  Shelton  to  J.  A.  CarroU,  for  the 
benefit  of  creditors,  void  on  its  face?  It  is  a  general  assignment  of  all  part- 
nership and  individual  property  of  every  kind  for  the  benefit  of  all  creditora 
of  the  firm,  providing  ror  such  creditors  as  accept  under  it,  requiring  bond 
of  the  assignee,  and  in  all  its  provisions  indicating  that  the  intention  was 
to  assign  under  the  statute.  When  such  an  assignment  is  made,  it  comes 
under  the  statute,  and  must  be  executed  in  the  manner  provided  by  the 
statute,  even  though  some  of  its  twms  may  be  at  variance  witli  the  law.  The 
law  becumes  a  part  of  the  deed,  and  will  control  the  assignee  in  the  distribu- 
tion and  management  of  the  estate.  He  becomes  an  officer  of  the  law,  and 
must  be  governed  by  it  under  directions  of  the  court.  Fant  v.  Blshury,  68 
Tex.  6,  2  S.  W.  Kep.  866;  Schooltier  v.  Sutehins,  66  Tex.  328,  329,  1  S.  W. 
Rep.  266.  The  creditors  can  compel  the  assignee  tu  conduct  the  administra* 
tion  as  the  law  prescribes,  and  can  maintain  their  rights  in  the  courts,  wbetber 
the  instrument  of  assignment  designates  them  or  not.  It  does  not  appearthat 

^On  tiie  subject  of  the  validity  of  preferences  in  aaslgnmeDta  for/the  benefljt  of  cred- 
itors, see  Tslbott's  Assignee  v.  JBwalt,  (J^.)  7  S.  W.  Bep. d^Aii^  kid&Ogle 
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there  were  any  creditors  of  the  Individaal  members  of  the  Arm,  but,  if  there 
were,  we  do  not  understand  the  law  to  require  us  to  bold  the  flsslgnraent  void. 
They  would  be  included  by  the  law,  and  could  enfbrce  their  riffhts,  whatever 
they  might  be,  by  suit  against  the  andgnee,  without  dMurbingUie  assignment 
or  havlag  It  declared  Illegal. 

It  la  contented  that  the  assignment  is  void  because  it  prorldea  that  the 
assignee  Is  authorized  to  sell  the  pri^rty  on  a  credit.  It  any  clause  in  the 
deed  could  be  so  construed,  it  would  not  for  that  reason  be  hdd  void.  The 
creditors  can  compel  the  assignee  to  administer  the  estate  for  the  best  Interest 
of  all  -eoncerned.  The  question  was  before  the  suprane  court  in  Speller  r. 
/fmaU«|r,  63  Tex.  616.'  Justice  ^attoh  in  that  case  said:  "Cases  may  arise 
in  which  for  many  reasons  sales  on  a  credit  would  best  snbserre  the  interests 
of  all,  and  in  such  case  the  creditors  could' compel  the  assignee  so  to  sell;  and 
CD  the  other  hand  eases  may  arise  in  which  It  would  be  to  the  advantage  of 
creditors  that  the  property  should  be  sold  for  cash,  and  in  such  case  the  as- 
signee who  might  desire  or  intend  to  sell  on  credit  could  be  compelled  to  sell 
for  cash.  The  rules  by  which  the  validity  of  assignments  not  statutory  are  to 
be  determined  have  not  conclusive  application  to  assignments  made  under 
the  statute. "  The  court  refeiTed  to  the  amended  act  of  1883  as  authority  for 
the  decision  In  which  It  is  declared  "that  no  fraudulent  act.  Intent,  or  purpose 
of  the  assignor  or  assignee  shall  have  the  effect  to  defeat  the  assignment,  or 
deprive  the  creditors  consenting  thereto  from  the  benefits  thereof,  but  any  such 
flvudulent  act,  intent,  or  purpose  on  the  part  of  the  assignee  shall  be  anf- 
fident  for  his  removal."  The  foregoing  amendment  contains  only  the  prin* 
ciples  that  were  announced  In  1882  by  the  supreme  court  in  the  case  of 
Blum  V.  Welbome,  58  Tex.  162, 168.  wherelt  Is  held  that  **  no  act  of  the  assignor 
-or  assignee,  or  of  both,  at  the  time  the  assignment  Is  made,  or  preceiling  it, 
but  in  contemplation  of  it,  done  with  Intent  to  defeat,  delay,  or  defraud  cred- 
itors, will  authorize  a  creditor  to  treat  the  assignment  as  void, "  etc.  The 
amended  act  of  188S  (sixth  section)  Is  then  only  declaratory  of  the  law  as  It  was 
before.  "Wb  are  not  called  upon  to  add  any  additional  argument  for  holding 
that  an  assignment  conferring  the  power  upon  the  assignee  to  sell  the  prop- 
erty on  a  credit  will  not  render  the  assignment  void.  It  is  settled  by  the  au- 
thorities referred  to.  The  estate  will  be  managed  according  to  the  best  inter- 
ests <d  the  creditors,  regardless  of  the  direction  given  in  the  assignment. 
BefioolTtery.  Hutchhis,eB'rex.S29, 1 8.W.  Kep.  266.  It  has  also  been  decided 
that  property  fraudulently  conveyed,  or  debts  fraudulently  secured  and  pre- 
ferred In  contemplation  of  insolvency,  will  not  vitiate  the  assignment.  Blum 
Y.  Welbome,$upra.  The  statute  itself  is  explicit  upon  the  question.  It  pro- 
vides that  "all  property  conveyed  or  transferred  by  the  assignor  previous  to  or 
in  contemplation  of  insolvency,  with  intent  or  design  to  defeat,  delay,  or  de- 
fraud creditors,  or  to  give  preference  to  one  creditor  over  another,  stiall  pass 
to  the  assignee  by  the  assignment. "  The  ussignee,  or,  in  case  of  his  neglect  or 
refusal,  any  creditor  of  the  estate,  may  sue  and  recover  the  property,  and  rd1> 
ject  it  to  the  assignment.  This  statute  needs  no  interpretation;  it  is  full 
authority  for  holding  that  any  attempt  on  the  part  of  Fain,  Peery  &  Shelton 
to  prefer  creditors,  by  sale  of  property  or  deeds  uf  trust  in  contemplation  of 
assignment,  or  at  the  time  it  was  made,  would  not  vitiate  the  assignment. 
The  sales  and  preferencee  so  made  would  be  void  if  the  beneficiaries  knew  of 
tbe  fraudulent  intent,  or  had  reason  to  believe  It.  See  section  9  of  the  act  in 
relation  to  assignments,  (Gen.  Laws  1879,  p.  59.)  No  injury  could  result 
to  the  creditors.   They  could  set  aside  such  preferences  by  suit. 

It  is  claimed  that  the  assignment  is  void  because  It  directs  the  assignee  to 
pay.  first,  ail  expenses,  rents,  taxes,  and  assessments  due  and  to  become  due 
on  lands  until  sold.  The  law  would  require  the  assignee  to  pay  all  expenses 
of  the  execution  of  tbe  trust,  and  all  taxes  due  and  to  become  due  upon  the 
property  while  it  was  In  bis  hands;  also  the  rents  to  become  due. for  such 
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time.  These  matters  are  costs,  and  must  be  first  paid.  The  rente  due  would 
be  a  preferred  claim  upon  the  rented  property*  and*  it  properly  probated, 
would  have  to  be  first  paid  after  costs  and  expenses  out  of  the  proceeds  of 
property  rented.  The  direction  as  to  payment  of  such  rents  would  not  nec- 
essarily be  void.  As  to  such  claim  tbe  assignee  would  be  govemed  by  the 
law  of  rent  liens,  the  probate  of  the  claim,  and  the  time  in  wtiich  it  was  pro- 
bated. The  languf^  of  Mr.  J  ustioe  Staytqn  in  BcJwolher  v.  Hutchitu,  tupra, 
329,  is  here  applicable.  He  says:  "If,  however,  tbe  deed  of  assignment,  at- 
tempted to  confer  powers  which,  under  the  law,  an  assignee  could  not  le^ly 
exercise  in  the  execution  of  the  trust,  this  would  not  be  sufficient  reason  for 
holdlug  the  aasignipent  invalid.  When  an  assignment  it  mjide  under  the 
statute,  the  riglito  of  creditors  vest,  and  they  can  compel  the  assignee  to  ex- 
ercise the  powers  which  tbe  law  expressly  <x  by  implication  confers  apoa 
bimi  as  they  can  restrain  him  if  he  attempts  to  exercise  powers  which  the  law 
does  not  confer  upon  him."  The  same  m&y  be  said  tk  tbe  direction  in  the 
deed  to  pay  any  balance  that  may  be  in  the  hands  of  the  assignee  after  dis- 
charging the  debts  of  accepting  creditors  to  other  creditors  pro  rata.  Tbe 
assignee  cannot  execute  such  power;  the  law  makes  the  excess  subject  to 
garnishment.  Section  8,  Act  1879.  Tbe  power  expressed  in  the  deed  is  void, 
and  cannot  be  enforced.  It  will  be  so  treated  without  renderiog  tbe  wtiole 
assignment  void.  It  will  be  the  duty  of  the  assignee  to  execute  the  trust  ac- 
cording to  law,  ignoring  the  illegal  power  conferred  upon  him. 

It  is  also  claimed  by  appellants  that  tbe  deed  is  void  because  it  requires  the 
residue  of  the  estate,  after  all  debts  of  every  kind  bave  t>een  paid  or  satisfied* 
to  be  returned  to  the  assignors.  This  only  directs  tbe  assignee  to  do  what  the 
law  requires  him  to  do.  It  reserves  no  benefit  to  the  assignors  to  the  detri- 
ment of  tbe  creditors.  It  is  not  fraudulent,  and  cannot  affect  the  execution, 
of  the  deed  of  assignment. 

We  bave  reviewed  every  objection  to  tbe  assignment  that  need  be  noticed, 
and  our  conclusion  is  that  it  is  not  void,  and  tliere  was  no  error  in  the  court's 
so  holding.  Such  being  tbe  case,  no  creditor  could,  by  process  of  attachment 
or  garnishment,  take  tbe  assigned  estate  or  any  part  of  it  out  of  the  hands  of 
tbe  assignee,  and  compel  its  application  to  tbe  payment  of  his  debt  After 
tbe  trust  has  been  fully  executed,  if  there  should  be  any  excess,  non-accept- 
ing creditors  m^y  have  it  applied  by  garnishment.  Until  then  they  cannot 
interfere  with  the  assignment  proceedings.  The  answer  <^  tbe  assignee  was 
sufficient  to  entitle  him  to  a  discharge  from  any  claim  of  tbe  garnisbing 
creditors  until  tbe  trust  was  fully  executed  according  to  law;  but  the  garnish- 
ment proceeding  should  be  allowed  to  stand  untU  accepting  creditors  are  sat- 
isfied or  paid,  and  so  give  plaintiffs  any  precedent  rights  they  twhj  have  over 
other  garntshments  against  any  f  uud  or  property  that  may  remain  in  the 
hands  of  the  assignee  after  he  has  executed  the  trust,  and  an  order  should  be 
entered  to  that  effect.  Lonenberg  t.  Bank,  67  Tex.  448.  2  S.  W.  Bep.  874. 
This,  however,  was  not  the  object  of  the  garnishment  or  of  this  appeal,  and 
hence  we  conclude  the  appellants  should  pay  the  costs  of  this  appeal,  tbe  costa 
of  tiie  court  bdow,  and  the  9200  awarded  the  garnidiee  as  compensatioD  to 
be  included  as  costs.   Bev.  St.  art.  219. 

The  judgment  of  the  lower  court  is  reformed  and  affirmed  accordingly. 

Stayton,  C.  J.  Beport  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reformed  and  afllnned. 


Cook  e.  Follabd  et  aZ. 

(Sv^oreme  Court  of  Teasat.  May  IS,  188&.) 

1.  ARioHMiirT— IimRVBXTioN— RtOHia      SuBsnjuBinr  AtTAOHnia  CnsDnDRs. 

A  petitioK  OB  intarTentlon  In  aa  awaohment  mit  by  a  portion  of  the  BUbaemteiA 
attaching  credlton,  which  seeks  to  have  tbe  claim  of  tae  first  ^^aobiag  onaltor 
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declared  frandDlent  as  to  all  rabBeqijent  attaching  creditors,  and  to  have  the  fund 
distributed  among  the  latter  acoordlng  to  priority  of  their  liens,  does  not  warrant 
a  judgment  dedarinx  the  olaim  of  snoh  first  attachins  oreditdr  froudulent  as  to 
creditors,  and  directing  that  a  sufficient  amount  of  the  fund  that  would  otherwise 
liave  gone  to  the  full  payment  of  Us  claim  be  applied  to  the  satisf action  of  the 
daima  of  tha  iutervenora,  and  the  temainder  applied  to  tiie  claim  of  such  first  at* 
tachlng  crndttor^  as  snoh  lodgment  Ignores  dw  non-intervening  attaching  creditors. 

9.  BUtB— PABTm. 

All  creditors  whose  interests  are  to  be  affected  by  tiie  decree  should  be  made 
parties  to  an  Intervention  in  an  attachment  suit  which  seeks  to  have  the  claim  of 
the  attaching  creditor  therein  declared  fraudulent  as  to  all  subsequent  attaching 
creditors,  and  to  have  the  fund  distributed  among  the  latter  aooonung  to  priority 
of  their  liens. 

CommiaBkmen'  deeiaion.  Appnl  from  diBtrict  eoarfc»  Lamar  county. 

.Appellant,  Philip  H.  Oook,  on  January  2, 1886,  instituted  suit  against  O. 
H.  FMlard«  me  of  the  appelleest  upon  a  promiasoir  note  made  by  FoUard  for 
•8,OO0l  Appellant  at  the  time  sued  out  a  writ  of  attachment  against  the 
propwty  ot  the  said  Pollard,  and  oansed  the  same  to  be  levied  upon  a  stock 
of  goods  in  the  ci^  of  Paris  belonging  to  the  defendant  in  the  suit.  Immedi- 
ately therei^n  eighteen  other  attachments  wwe  sued  out.  and  successively 
levied  upon  said  stock  of  goods,  all  subject  to  appellant's  levy. 

By  order  of  the  jndg*  of  the  Hixth  judicial  district,  upon  applisation  of  ap- 
pellant, the  goods  were,  on  the  20th  day  of  January,  1885,  sold  by  the  sheriff 
of  the  county  as  peri^ble  property,  and  brought  tiie  sum  of  tb.SOO,  which 
aum,  less  1^4AS,  the  amount  at  his  costs  and  expenses,  the  sheriff  paid  into  the 
hands  of  the  clerk  of  the  district  court  of  said  oonnty  to  abide  the  determina- 
tion of  the  suit.  At  the  term  of  tlie  court  next  ensuing,  and  before  judg- 
ment, (appellee  Pollard  having  been  cited,  and  having  failed  to  answer,)  ap- 
pellees H.  T.  Simon  &  Morse,  and  Max,  Judd  &  Co.,  who  were  the  fourth 
and  fifth  attaching  creditors,  and  who  had  obtained  Judgments  on  their  re- 
spective claims  in  the  county  court,  filed  each  a  motilon  and  petition  for  in- 
tervention in  the  suit,  upon  the  grounds  that  appellant's  suit  and  attachment 
was  upon  a  fictitious  debt  and  that  the  attachment  was  intended  for  the  pur- 
pose of  hindering,  delaying,  and  dtfrauding  Fcdlard's  creditors.  None  of  the 
other  attaching  creditors  joined  in  tb»  intervention,  or  were  sought  to  be 
made  parties  to  the  suit  The  petitions  of  intervenors  wen  excepted  to  on 
the  grounds  (l)that  intervenon  had  not  given  bond  as  in  case  of  injunctions; 
and  (2)  that  the  other  attaching  creditors  have  not  jtoned,  and  have  not  been 
made  parties  to  the  suit.  The  exceptions  were  overruled,  and  appellant  ex- 
cepted to  the  ruling  of  the  court.  The  appellants  having  pleaded  a  general 
denial  to  intervenors*  petitions,  the  cause  came  on  for  trial  without  a  jiu7, 
and  the  court  gave  judgment  agninat  Pollard,  in  favor  of  appellant,  for  his 
debt  and  costs,  but  also  i^judged  ttiat  he  take  nothing  by  reason  of  his  attach- 
ment, and  ordered  that  the  fund  in  the  hands  of  the  clerk  as  the  proceeds  of 
the  attached  goods  be  diatributed  among  the  other  attaching  creditors,  as  far 
as  it  would  go,  in  the  order  of  their  respective  attachments,  to  which  judg- 
ment appellant  excepted,  and  filed  a  motion  for  a  new  trial,  upon  the  grounds, 
among  oth^,  that  the  court  erred  in  overruling  the  exceptions  to  interven- 
ors' petition,  and  that  the  judgment  was  not  supported  by  and  was  contrary 
to  the  evidence.  The  court  overruled  this  motion,  but  amended  the  judg- 
ment, and  ordered  and  decreed  that  the  intervenors  ahould  be  paid  theamounts 
of  their  judgments  and  costs  from  the  funds  in  the  hands  of  the  clerk,  and 
tiiat  appellant  should  be  paid  from  said  fund  the  amount  of  bis  judgment,  in- 
terest, and  costs,  less  the  amount  so  decreed  to  be  paid  therefrom  to  inter* 
venors.  To  this  ruling  and  amended  judgment  ai^wUaDt  excepted,  and  gave 
notice  of  appeal  to  the  supreme  court. 

J2.  B.  0ainest  tar  appellant.   Sttle  A  Baldwirtt  for  appellees. 

OotXABD,  J.,  {(^fter  stating  ^faeU.)  The  intervention  of  appellees  Si- 
mon ft  Morse,  and  Max,  Jndd  &  Co.,  in  the  attachment  icdt  of  appellant. 
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Cook,  against  O.  H.  Ftdlard,  waa  to  haTe  wdt  ailde  and  oanoeled  Hke  note  sned 
on  1^  Cook  as  a  fraudulent  and  fiotitloas  elalm,  and  to  have  the  proceeds  of 
the  goods  levied  on  bj  Cook  applied  to  the  claims  of  other  attaching  eraditon 
according  to  the  priority  of  their  attachment  liois.  InterTenora  sued  In  their 
own  names  for  the  benedt  of  such  aubsequent  attaching  creditors  without 
making  them  parties.  The  court  rradered  Judgment  for  interrenors,  decid- 
ing Cook's  note  fraudulent,  rendered  Judgment  tor  Cook  for  tlw  whole  ct  hia 
note  against  Pollard,  but  appljing  a  sufficient  amount  of  the  proceeds  of  the 
sale  of  the  goods,  that  would  otherwise  have  gone  to  the  full  payment  of 
Cook's  debt,  to  the  satisfaction  of  the  claims  of  the  intorvenors.  After  such 
deduction  from  Cook's  claim,  the  residue  of  his  claim  was  ordered  paid  out  of 
the  fund  in  the  hands  of  the  clerk,  who  held  the  proceeds  of  the  sale  of  at- 
tached goods.  Thus  no  benefit  of  the  Intervention  was  given  by  the  decree  to 
other  attaching  creditors  besides  the  Intervenors.  We  think  there  was  fun- 
damental error  in  the  decree.  The  pleadings  of  intervenors  did  not  warrant 
the  judgment.  The  object  of  the  bill  was  to  have  the  Cook  claim  declared 
fraudulent  as  to  all  the  attaching  creditors  subsequent  to  Cook,  and  to  have 
the  fund  distributed  among  them  according  to  priority  of  their  respective  at- 
tachment liens.  The  judgment  did  not  grant  the  relief  prayed  for.  but  a 
wholly  different  relief,  as  upon  a  suit  by  intervenors  for  their  own  exclu^ve 
benefit.  The  result  was  materially  different  from  the  one  sought,  deriving 
several  creditors  whose  attachments  were  sutneqnent  to  those  of  intervenors 
from  a  participation  in  the  benefits  of  the  suit  that  they  would  have  received 
had  the  judgment  of  the  court  followed  the  pleadings  and  prayer  of  Uie  bill. 
The  judgment  will  have  to  be  reversed. 

The  appellant,  Cook,  excepted  to  the  intervention  because  the  proper  and 
necessary  parties  were  not  before  the  court;  and  it  Is  claimed  by  appellant 
that  all  the  creditors  for  whose  benefit  the  suit  was  brought  by  int^venors 
were  necessary  parties.  The  general  rule  is  that  all  persons  interested  in  the 
object  and  purpose  of  a  suit  must  be  made  parties.  There  are  exceptions  to 
the  rule;  as,  in  estates  of  deceased  persons,  suit  maybe  maintained  by  oqeor 
a  few  creditors,  for  themselves  and  for  other  creditors,  against  the  legal  repre- 
sentatives  of  the  estate,  to  have  assets  applied  to  payment  of  their  debts, 
(1  Story,  Eq.  Jur.  99.)  and  in  such  case  a  creditor  who  claims  a  priority  over 
other  creditors  by  mortgage  can  sue  in  his  own  name  for  all  the  creditors.  Upon 
the  principle  that  such  other  creditors  can  come  at  any  time  before  the  succes- 
sion is  clmed,  and  have  their  rights  adjusted,  it  has  been  decided  in  this  state 
that  one  creditor  can  maintein  a  creditors*  bill  to  set  aside  a  fraudulent  con- 
veyance by  a  deceased  person,  and  subject  the  property  so  conveyed  to  be  ap- 
plied as  assets  of  the  estate.  Sfix  v.  Dukea^  58  Tex.  96.  In  a  suit  like  the 
one  at  bar,  where  the  decree  is  to  be  final,  where  priority  of  attachment  liens 
of  creditors  is  to  be  determined,  and  the  fund  actuidly  and  conclusively  ap- 
plied to  their  respective  debts,  we  think  all  the  creditors  whose  intereets  are 
to  be  affected  by  the  decree  should  l>e  made  parties.  Where  the  interest  of  a 
person  is  necessarily  affected  by  a  suit,  he  is  a  necessary  party,  whether  he  is 
to  be  benefited  or  not.  Hall  v.  Harris,  11  Tex.  300;  Hall  v.  HalU  Id.  626; 
Channel  Co.  v.  B)iUy,  46  Tex.  6.  Especially  Is  the  law  strict  to  require  all 
interested  persons  to  be  made  parties  when  tte  question  between  them  is  as 
to  priority  of  liens,  Deleapim  t.  OampheU,  Id.  628;  Bodirtgmt  v.  Trevtna, 
54  Tex.  198. 

The  attaching  creditors  whose  interests  will  l>e  affected  by  the  suit  of  inter- 
venors must  unquestionably  be  made  parties.  To  hold  the  contrary  would 
be  contrary  to  the  entire  tenor  of  decisions  in  this  state.  It  is  proposed  by  the 
decree  to  finally  settle  the  rights  of  all  the  lienbolden,  and  to  s^ply  the  fnnd, 
as  so  determined,  to  their  debte.  This  cannot  be  done  unless  they  are  before 
the  court.  It  is  settled  in  state  that  sabeeqnent  attaching  creditors  can 
maintain  a  suit  by  intervention  in  order  to  protect  their  interasts  in  the  at- 
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tached  proporty,  and  to  Bet  aside  the  Judfment  for  f read,  Ufmneif  t.  Sehlutoff 
62  Tex.  328;  Qrabenhidmerv.  Sind9koff,Qi'£m.4Qi)  and  no  bond  Is  required 
of  the  interTenors  for  such  purpose. 

We  are  of  opinion  ttiat,  an  account  of  the  errors  pointed  oat,  the  Judgment 
of  the  court  below  should  bo  xeversedi  and  the  cause  remanded. 

Statton*  G.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  cause  remanded. 


Lynch  «.  Obtijeb  et  al. 

(Supreme  Court  of  Teaeat,  Maj  IS,  188&) 

Landlord  Aim  Tenant— LsASB—BTlDXiroB. 

In  an  acticw  a  tenaat  >eaiiist  his  landlwd  for  injorr  to  goods  of  the  former, 
CBUWd  the  falling  of  a  wall  of  the  leased  building,  the  aainisBion  of  evidence 
that  an  agent  of  defendant,  who  made  the  oontraot  ox  lease,  represented  to  plain- 
tiff at  the  time  the  lease  was  executed  tiiat  the  boilding  was  safe  and  secure,  is  re- 
venilde  error,  as,  there  b^ng  no  allegation  of  fnuidn&nt  representations  or  oon- 
ooalmonta  on  the  part  of  defendant,  ttw  rights  of  the  parties  must  be  determined 
by  thelnitten  lease. 

Commissioners*  decision.   Appeal  from  district  court,  Dallas  county. 

Action  by  Alex.  Ortlieb  &  Co.,  the  lessees  of  a  building,  against  James  J>. 
Lynch,  the  lessor,  to  recover  for  injury  to  the  goods  and  business  of  plain- 
tifCs,  caused  by  the  falling  of  a  wall  of  the  leased  building.  The  charge  given 
and  referred  to  in  the  fourth  assignment  of  error  is  as  follows:  "If  you  be* 
lieve  from  the  evidence  that,  at  the  time  plaintiffs  leased  the  second  story  ot 
defendant's  buildli^;  from  defendant's  agent,  A.  F.  Hardie,  said  agent  repre- 
sented to  plaintiffs  that  the  walls  of  said  building  ware  safe  and  substantial; 
and  if  said  r^resmtatlon  was  then  untrue,  the  east  wall  of  said  building  be- 
ing then  defective  and  unsafe;  and  if,  after  pUintifls  went  into  possession  of 
said  86o6nd  story,  th^  disoovered  ttiat  the  east  wall  ai  the  lower  story  of  said 
building  was  o^ife;  and  that  therenpon  they  notified  defendant's  said  agent 
of  itsunsafsantditlont  and  if  said  agent  thai  {Hinnlsedtorepairlt»andiuke 
it  safe;  and  If  be  failed  to  do  so;  and  if,  on  account  of  his  said  failure,  said 
east  wall  fdl,  and  tber^  the  goods  of  plaintifb  were  Injured;  And  if  you 
And  further  Uut,  when  said  agmt  Ilardie  was  notified  of  the  unsafe  condi- 
tion of  said  wall,  he  promised  plaintifb  to  nuke  the  wall  safe;  and  U  plaiu- 
tSMB  relied  on  the  promise  oi  said  agent,  uid  were  tiiereby  induced  to  leave 
their  goods  in  the  second  story  over  said  wall;  and  If,  by  being  so  left  in  said 
second  story,  ttiey  were  dams^ed  by  the  fall  of  said  wall, — them  you  will  find 
for  the  plaintiffs,  the  actual  damages  that  they  have  suffered  by  reason  of  the 
falling  of  said  wall."  Judgment  for  plaintifb.  Defendant  appeals. 

Cha».  Fred  Tuclur,  for  appellant.  A.  £.  Lathrop  and  H.  0.  BobvrUonf 
for  appellee. 

ACEEB,  J.,  {after  ttating  the  facts.)  Appellant,  J.  D.  Lynch,  owned  a 
two4t0Ty  business  bouse  in  the  city  of  Dallas,  and  on  the  30th  day  of  Janu- 
ary, 1880,  entered  Into  a  written  knse  for  the  second  story  of  the  building,  to 
appellees,  for  a  term  of  two  years,  beginning  February  1880.  Appellees 
|Hdd  rent  up  to  April  1, 1880,  and  went  into  possession  of  the  leased  prem- 
ises, and  b^an  business  as  wholesale  dealers  in  notions.  The  written  con- 
tract of  lease  contains  no  covenant  or  representations  as  to  the  safety  or 
condition  of  the  building.  On  April  1,  1880,  a  portion  of  the  wall  of  the 
lower  story  of  the  building  fell,  causing  damage  to  appellees'  goods.  This 
action  was  In-ought  against  the  landlord.  Lynch,  to  recover  compensation  for 
the  damage  thus  sustained.  On  the  trial  appellees  were  permitted,  over  ot>> 
je^ion  of  wpeUant,  to  testify  that  Hardie,  agent  for  X^nch,  who  made  the 
contract  of  lease  with  them,  represented  to  them  at  the  time  the  lease  was 
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executed  that  the  bulUUng  was  sate  and  seoara.   Tbe  objeetfon  was  upon  the 
ground  tli^  appellees  "sought,  by  the  eridenoe,  to  vary  and  enlarge  the  writ- 
ten contract  of  lease  by  adding  a  parol  covenant  of  warranty  as  to  the  condi- 
tion and  character  of  the  building."   Thecontiact  baring  been  reduced  to 
writing,  and  executed  by  the  parties,  they  are  presumed  to  have  stated  in  the 
writing  just  what  each  party  undertook  to  do,  and  their  respective  rights  and 
liabiliUes  must  be  determined  from  the  language  of  the  instrument  itself. 
If  the  language  of  the  instrument  was  ambiguous  or  uncertain,  parol  evi- 
dence might  lutve  been  offued  for  the  purpose  of  explaining  what  the  lan- 
gu^e  need  actually  meant   Tbe  Instrument  contains  no  warranty  as  to  the 
condition  or  cliaracter  of  the  building,  and  Uie  ^Fect  of  the  evidence  was  to 
0x  upon  aK)eIlaDt  Uie  liability  arising  upm  such  a  warranty,  thus  chang- 
ing in  a  very  material  manner  the  rigbts  and  liabiliUea  ai  the  patties.  The 
only  covenant  contained  In  the  lease  is  upon  tto  part  of  appellees,  that  th^y 
would  keep  the  premises  in  repair.   Thwe  is  no  implied  warranty  upon  tbe 
part  of  the  landlord  that  tbe  premises  are  fit  for  the  purposes  for  which  thcgr 
are  leased.   If  tbe  tenant  dealred  to  bcdd  him  responsible  for  tbe  insecurity 
of  tbe  building,  they  should  have  had  such  a  covenant  incorporated  in  the 
lease.  There  is  no  allegation  of  fraudulent  representations  or  concealments 
upon  the  part  of  the  landlmd,  and,  in  the  absence  of  such  allegation,  parol 
evidence  cannot  t>e  offered  of  any  representations  or  warranties  made  by  him 
not  embraced  in  the  written  contract  of  lease.   It  seems,  indeed,  that  such 
all^tion  could  not  consistently  be  made,  tov  it  appeara  that  appellees  exam- 
ined and  inspected  the  building  for  themselves  before  tbe  contract  of  lease 
was  entered  Into.    Tbe  lower  story  of  the  building  was  not  in  the  possession 
of  appellant.   It  was  occupied  by  tenants,  and  it  clearly  appears  that  the  in- 
secure condition  of  the  widl  was  produced  by  the  uses  made  of  the  adjoining 
premises,  which  were  not  owned  by  nor  under  the  control  of  appellant.  We 
think  the  court  erred  in  overruling  the  objection  and  admitting  the  evidence, 
ftom  which  it  follows  that  the  court  erred  in  giving  the  charge  relating  to 
that  evidence,  and  complained  of  in  the  fourth  assignment  of  error.  Hughes 
V.  Sandal,  25  Tax.  162;  aOf  v.  King,  28  Tex.  552  ;  4  Wait,  Act.  &  Def.  235; 
1  Tayl.  Landl.  «^  Ten.  §  881;  Wood,  Landl.  &  Ten.  320,  324;  Abb.  Tr.  £v. 
526.  We  deem  it  unnecessary  to  discuss  otiier  points  preseiited  by  wpellant. 

For  the  errors  indicated,  we  are  of  (pinion  that  tbe  Jodgment  of  the  court 
below  should  be  reversed,  and  the  cause  remanded. 

Statton.  C.  J.   B^rt  of  oommisslon  of  appeals  examined,  their  opinion, 
adt^ted,  and  the  Judgment  reversed,  and  the  cause  remanded. 


HcGoRKLB  et  al,  v.  Texas  Benxvoubnt  Abs'h. 
(Supreme  Court  of  Texas.  Maj  IS,  1886.) 

1.  Xksurangi— Udtual  BBHsriT— FoBFsiTUBa— Bbtoppbu 

Where  a  member  of  &  beoeflt  aisociatloa,  reding  upon  the  promise  of  the  mjUQ- 
uer  to  draw  upon  him  for  aasessments,  and,  oeiii^  misled  by  the  tmOt  that  BOoh 
cmift*  hare  been  twice  made  upon  him,  is  suspended  becaase  of  non-paTment  of  an 
assessment  tor  which  do  draft  was  made,  and  Is  unable  to  be  reinstated  for  the 
reason  that  his  health  has  become  impaired,  the  assooiatlon  Is  estopped  from  insiat- 
Ing  upon  a  forfeiture. 

9,  Sake— Nonci  bt  M^il. 

Under  by-laws  of  a  benefit  association  proriding  that  notice  shall  be  given  of  as- 
sessment due  before  there  shall  be  a  forfeiture  of  the  aasodattou  benefits,  notice  tO' 
a  member  put  in  the  mail,  directed  to  him,  but  not  shown  to  have  reached  him,  is 
insufficient  to  supptat  a  claim  of  forfeiture. 

Commissioners*  decifdon.   Appetd  from  district  court,  Travis  county. 

Action  by  Mary  J.  McOorkle  and  her  minor  children  upon  a  benefit  certifi- 
cate of  tbe  Texas  Benevolent  Association*  Judgment  for  defendant,  from, 
which  plaintiff  appeals. 
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Walton,  HUl  &  Walton,  for  appellant. 

Maltbib,  J.  The  appellants  are  the  widow  and  minor  heirs  of  Calvin  Mc- 
Corttle,  and  are  entitled  to  recover  of  appellee  the  snm  of  85,000  on  a  benefit 
certificate  in  the  Texas  Benevolent  Association,  unless  Calvin  McCorkle,  at 
the  time  of  his  death,  had  forfeited  his  ri^t  to  membership  in  the  association 
on  account  of  non-payment  of  dues.  B.  B.  Parrott  was  the  general  manager 
of  the  corporation,  and  under  its  bj-laws  was  authorized  to  collect  all  moneys 
due  the  association  from  its  members,  with  power  to  appoint  deputies  for  this 
purpose.  It  was  also  made  the  dut^  of  the  manager  to  keep  all  accounts  be- 
tween the  association  and  its  members,  to  notify  all  members  when  contribu- 
tions are  due,  receipt  for  all  money  paid,  and  Iceep  a  roll  of  all  members  in 
good  standing.  The  by-laws  provided  that  "notice  of  such  contributions 
shall  be  sent  to  each;  and  every  member  failing  to  pay  such  contributions 
within  thirty  days  from  date  of  notice  shall  forfeit  bis  or  herclaimtoanyand 
all  benefits  of  the  asspeiation."  By  a  subsequent  paragraph  it  is  further  pro- 
vided that  "any  person  who  shall  fall  in  arrear  for  dues  or  contributions,  after 
thirty  days'  notice,  shall  cease  to  be  in  good  standing,  and  shall  forfeit  all 
rights  and  claims  to  any  and  all  benefits  of  the  association;  but  such  member 
can  be  reinstated  by  applying  for  proper  form  to  the  business  manager,  being 
duly  examined  by  a  regular  physician,  and  found  by  him  in  sound  health," 
etc.  It  will  be  seen  that  the  manner  of  sending  the  notice  is  not  prescribed, 
and  we  think  the  sections  of  the  by*laws  in  reference  to  notices  set  out  above, 
fairly  construed,  must  be  held  to  mean  that  notice  shall  be  given  of  an  as- 
sessment before  a  failure  to  pay  shall  work  a  forfeiture  of  the  rights  and  bene* 
fits  of  a  member,  and  that  the  mere  sending  of  a  notice  by  maU,  unless  it  is 
received,  would  not  work  a  forfeiture.  Courts  should  not  construe  a  clause 
in  a  policy  of  insurance  so  as  to  entail  a  forfeiture,  unless  it  is  plain  thataneh 
construction  is  correct.  Tlie  appellee-claims  tfa^  Calvin  McCorkle  forfeited  all 
right  to  any  benefit  as  a  member  of  the  association  on  account  of  his  failureto 
pay  a  mortuary  assesnnent  levied  on  the  7Ui  of  April,  1883,  and  that  he  was 
never  reinstated  as  a  member.  It  having  been  shown  that  McCorkle  was  a 
member  of  the  assodatim  in  good  standing,  it  devolved  upon  appellee  to  show 
that  his  Tights  had  been  In  some  wa^  forMted.  In  order  to  show  such  fbr- 
feiture,  B.  B.  FumAt,  tiie  associatton's  manager,  testified  that  notice  of  the 
nuotuary  assessment  of  April  7>  1688,  was  duly  mailed  to  all  members,  in- 
cluding Calvin  McCorkle;  that  be  was  snspraded  on  7th  oi  May  by  opera- 
tioa  of  law;  and  that  he  bad  never  been  reinstated.  The  fact  ot  mailing  the 
notice  to  McCoiUe  was  the  only  testimony  r^ied  on  to  show  that  be  had  no- 
tice that  tiie  assesBmuit  had  been  levied.  A  letter  from  McCorkle  to  B.  B. 
Panott.  dated  Ootobw  17, 1883,  strongly  tends  to  show  that  no  notice  of  Uw 
assessment  was  ever  in  fact  received  by  him.  The  qnestlon  riaes  wltetherthe 
mailing  of  the  notice  is  safBdent  to  work  a  foifeiture  of  f^tpefllants*  rights. 
In  the  case  of  Gaatner  v.  Inauranee  Co.,  60  Mich.  277, 15  N.  W.  Bep.  462, 
the  language  of  the  charter  being  that  ttie  member  is  to  be  "notified,  by  the 
secretary  or  otherwise,  either  by  circular  w  verbal  notice,"  It  was  held  that 
it  was  necessary  that  a  member  should  have  actual  notice  of  an  assessment  be- 
fore he  could  be  deprived  of  his  right  to  protection  under  his  pQlic7.  In  that 
case  the  court  say:  **In  principle,  It  is  not  easy  to  disUnguidi  the  nature  of 
the  required  notification  from  the  office  and  (Ajeot  at  tita  service  of  process, 
and  there  would  seem  to  be  as  much  reason  for  real  notice  in  the  case  in  ques- 
tion as  in  the  case  of  an  action.  The  destruction  of  a  mail*  oi  accidents  pre- 
venting the  delivery  of  matter,  or  even  a  considerable  daisy,  might  at  any 
time,  without  fault  of  persons  insured,  eventuate  in  wide-sprrad  loes  and  in- 
justice." The  rule  laid  down  by  the  Michigan  court  we  think  isfaiiandjust 
to  both  parties,  and  should  be  followed.  To  deprive  a  person  of  his  property 
rights  without  any  notice  is  contrary  to  reason,  and  such  a  claim  should  not 
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be  enforced  by  the  courts  unlesa  the  terms  of  the  contract  plainly  require  it. 
As  before  stated,  we  are  of  optnlon  that  the  by-laws  in  question,  construed  as 
a  whole,  do  not  require  a  member  to  be  suspended,  unless  he  is  in  some  way 
notified  that  an  assessment  has  been  made  against  him.  No  reason  is  per- 
ceived why  an  association  such  as  this,  which  purports  to  have  been  organized 
for  the  mutual  protection  of  its  members,  whicti  acts  through  its  regular  offl- 
cera  under  a  charter  and  by-laws,  andtesortsloassessments  on  its  living  mem- 
bers to  procure  funds  to  discharge  its  obligations  to  its  officers,  and  such  of 
its  members  as  may  die.  should  not  be  governed  by  the  rules  of  law  that  are 
applied  to  ordinary  life  insurance  companies.  And  it  issaid  that  the  courte 
have  with  great  uniformity  applied  to  associations  such  as  tMi  the  rules  and 
principles  applicable  to  the  contract  ot  life  insnrance.  May,  Ins.  g  550a,  p. 
843,  and  authorities  cited  in  note. 

It  is  claimed  by  appellant  that  the  Texas  Benevolent  Association  is,  by  its 
own  acts,  and  the  acts  of  its  officer  and  business  manager,  estopped  from  de- 
nying the  membership  and  good  standing  of  Calvin  McCorkle  at  the  time  of 
his  death;  and  in  support  of  their  proposition  they  introduced  in  evidence  a 
letter  from  Calvin  McCorkle  to  R.  B.  Farrott,  under  date  of  October  17. 18B3, 
as  follows:  "Db.  Capt.:  I  received  a  notice,  printed,  to  be  filled  out  for  rein- 
statement in  T.  B.  A.,  which  I  am  at  a  loss  to  understand.  I  received  a  no- 
tice of  dues  from  your  office,  and  at  once  paid  it  to  Mr.  Chadwick  here,  who 
said  he  would  remit  It  with  Ills  own  he  had  to  send.  I  have  received  no  other 
demand  on  me  from  T.  B.  A.,  and  cannot  understand  why  I  am  suspended. 
I  am  anxious  to  retain  my  membership,  and  so  expressed  to  you,  and,  as  I 
thought,  it  was  understood  between  you  and  I  that  you  would  draw  on  me 
through  bank  at  any  time  that  I  was  in  arrears  or  likely  to  be.  Believing 
that  we  understood  each  other  in  this  arrangement,  I  have  not  taxed  my  mem- 
ory with  payments.  I^et  me  hear  from  you.  Your  friend,  Calvtn  Mc- 
CoBKiiB."  In  reply  to  this  letter,  under  date  of  I9th,  B.  B.  Farrott,  as  man- 
ager of  the  association,  after  stating  the  amount  of  McCorkle's  indebtedness, 
and  also  that  a  renewal  could  be  effected  by  paying  this  sum,  and  furnishing 
a  certificate  of  health  according  to  a  blank  form  inclosed,  proceeds  as  follows: 
"Our  promise  to  draw  on  you  at  sight  was,  of  «oarse,  made  in  good  foitb ;  but, 
with  our  large  and  rapidly  increasing  memberBhlp,  the  noting  of  individual 
points  has  become  atterly  impossible.  Notices,  In  the  first  place,  are  sent  30 
days  in  advanoe,  and  it  is  taken  for  granted  tlut  all  payments  will  be  met. 
While  the  asaessment  is  pending,  our  office  force  Is  kept  constantly  busy;  and. 
as  the  greatest  rush  comes  in  closing  ap  of  an  assessment,  tbwe  would  be  lit- 
tle opportunity  of  running  through  our  entire  set  oi  books,  and  fbllow  indi> 
Tidual  instructions.  Moreover,  were  we  to  comply  with  eveiy  request  to 
draw  at  sight,  and  part4ea  fall  to  protect,  the  bnsiness  manager,  becoming  per- 
smally  responsible  in  the  premises,  would  be  ruined  by  a  single  assessment." 
It  was  abo  shown  that  Parrott  had  on  two  occasions  drawn  drafls  mi  McCor- 
kle to  cover  assessments  against  htm,  whidi  were  duly  honored.  In  rebuttal 
of  this,  Farrott  testified  that,  at  the  time  McCorkle  became  a  member^  be  fully 
explained  the  by-laws  of  the  assooifUiion  to  bim,  and  impressed  upon  him  the 
necessity  of  making  prompt  remittances.  He  further  testified  that  McCorkle 
then  BtUd  to  bim:  "If  I  fall  to  remit,  yon  draw  on  me," — to  which  the  wit- 
ness replied  that,  aa  business  manager  oi  defendant  association,  he  oould  not 
make  any  such  arrangement,  and  that.  It  he  drew  on  him  at  all,  it  could  only 
be  as  an  individual,  and  that  the  witness  could  not  and  Vonld  not  obligate 
the  association  to  do  any  such  thing.  The  witness  is  positive  that  he  nwa 
drew  (m  McCorkle  exc^  when  specially  requested  by  letter  or  ttiegram,  and 
that  he  never  bad  any  Indi  vidnal  arran^ment  for  drawing  mon«y  even  in  the 
Individual  o^wdty  of  the  witness  for  assessments  or  dues.  It  will  be  seen, 
from  the  eztxact  above,  that  while  the  manlier  of  appellee.  In  his  testimony 
on  the  trial,  qnalifledly  admits  that  he  may  haTe-made  an  arrangement  to  draw 
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on  McGorkle  for  his  does  and  assessments,  he  attempts  for  the  first  time  to  make 
it  appear  that  be  made  it,  if  at  all.  in  his  individual  capacity;  whereas,  in  his 
previous  letter  to  McCorkle,  he  admits,  without  qualification,  that  he  did 
promise  to  draw,  and  that  the  promise  was  made  In  good  faith,  but  it  had  be- 
come inconvenient  of  performance.  It  may  be  conceded  that  Manager  Parrott 
Informed  McCorkle  that  the  association  would  not  be  bound  by  any  drafts  that 
be  might  draw  on  McCorkle,  and  yet  McCorkle  may  well  have  relied  on  the 
promise  that  he  would  draw.  A.  reasonable  construction  of  the  decimation  ef 
Parrott  to  the  effect  that  the  company  would  not  be  bound  by  any  draft  that 
he  might  draw  on  McCorkle  is  that,  if  McCorkle  failed  to  pay  the  draft,  the 
company  would  not  be  bound  by  reason  of  the  fact  that  Parrott  had  dmwn  it, 
but  that  McCorkle  would  be  in  the  same  attitude,  in  reference  to  the  company, 
as  though  no  draft  had  been  drawn.  It  seems  that  McCorkle  was  a  traveling 
man,  residing  in  Austin,  but  that  he  was  absent  from  home  much  of  his  time; 
and  an  arrangement  by  which  Parrott,  in  his  individual  capacity,  should  draw 
onMcCorkle  to  meet  assessments,  or  in  anticipation  of  them,  would,  we  think, 
be  in  the  apparent  scope  of  the  authority  of  appellee's  general  manager.  It  is 
clear  that  McCorkle  was  misled  by  representations  made  by  the  manager  of 
appellee  in  furtherance  of  its  business;  that  he  relied  on  the  representations, 
and,  in  conaeqoence  thereof,  failed  to  pay  his  mortuary  assessments,  that  he 
would  otherwise  have  paid,  and  that  he  was  for  that  reason  suspended;  and 
that,  after  bis  suspension,  it  was  impossible  to  comply  as  to  appellee's  require- 
ment that  he  should  furnish  a  certidcate  of  health,  for  the  reason  that  hla 
health  had  become  in^ired;  but  he  did  offer  to  pay  up  all  dues.  In  view  oi 
these  tacts,  we  are  of  opinion  that  appellee  is  estopped  to  insist  that,  at  the 
death  of  McCorkle,  he  had  forfeited  his  Iwneflt  certificate  in  the  association. 
Any  agreement,  declaration,  or  course  of  action  on  the  part  of  an  insurance 
company  which  leads  a  party  Insured  honestly  to  believe  that,  by  conforming 
thereto,  his  policy  will  not  be  forfeited,  followed  by  due  conformity  on  his 
part.  wiU  and  ought  to  estop  the  company  from  insisting  npoa  the  forfelturCi 
though  it  might  be  claimed  under  the  express  letter  ot  the  contract,  /nnir- 
anee  Co.  t.  Bggletton,  9tf  U.  S.  577;  AppleUm  v.  Jiwurance  Co.,  59  K.  H.  544 
et  aaq.  In  this  instance,  in  addition  to  his  promise  to  draw,  Parrott  had  act- 
ually drawn  two  drafts  on  McCorkle,  which  bad  been  honond ;  and  the  asso- 
ciation ahoold  not  be  permitted  to  proQt  by  the  failure  of  its  manager  to  carry 
OQt  bis  agreement  in  reference  to  its  business. 

F<»r  the  ernne  Indicated,  we  think  the  judgment  should  be  reversed  and 
lemanded. 

STATTcm,  G.  J.  Bq>ort  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  Judgment  lerersed,  and  cause  remanded. 

WajukbBi  J.i  not  Bitting. 


WiMsOB  V.  O'Connor. 

(Supreme  Court  of  Texas.   Jaanuy  81, 1888.) 

PuBUC  I^uros— Loojinos  of  Czbtitioatb— Tm.aD  Lavi>»— Etfbct  ov  SuBSSQDBifT 
Location— Const.  Tnx.  Art.  li,  t  3. 

One  Barren  located  a  land  oertlflcate  in  1836,  but  the  patent  by  mistake  was  is- 
sued to  Barrett.  Defendant  purchased  the  interest  of  BurrelL  and  held  possessioa 
■inoe  1876^  Held,  under  Const.  Tex.  art  U,  %  3,  which  provides  that  "all  genuine 
Imnd  certlflcatea  heretofore  or  hereafter  issued  shall  be  located,  surveyed,  and  pat- 
ented only  on  vacant  and  unappropriated  publio  dom^n,  and  not  upon  any  land 
titled,  or  equitably  owned  under  color  of  title,  from  the  sovereignty  of  the  state,  evi- 
dence of  the  appropriation  of  which  is  on  the  county  records  or  in  the  general  land- 
ofllce,  or  when  the  appropriation  is  evidenced  by  the  oooupation  of  the  owner,  or  of 
some  person  holding  for  him,  "that  such  located  land  was  "titled,  "and  a  subsequent 
location  thereof  made  in  1884  was  void,  though  the  Barrett  patent  was  afterwards 
caBotfed. 
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Appeal  from  district  court,  Victoria  coantj. 

S.  B.  FUTier,  for  appellant.   Qlas*  &  CaUmder^  for  appellee. 

Statton,  J.  Thla  is  an  action  of  trespass  to  try  title  brought  by  the  ap- 
pellant, who  daiins  ander  locations  made  by  him  July  16,  1884,  under  whidi 
surveys  were  made  September  19  of  same  yeax,  which  with  the  certificates 
were  filed  in  the  general  laud^ffice,  September  18,  1885.  The  certifloates 
were  valid,  and  owned  by  the  appellant.  A  valid  head-right  certificate.  No. 
99,  was  issued  by  the  board  of  land  commissioners  for  Je£fezwn  county  to 
David  Burrell,  on  March  5,  1838,  which  was  afterwards  recommended  by  the 
board  appointed  to  detect  fraudulent  land  certificates.  Under  this  certificate, 
a  patent  issued  to  the  grantee  for  the  quantity  of  land  authorized  by  it.  That 
land  is  situated  in  Jefferson  county,  and  still  held  under  Uie  patent.  In  1841, 
all  the  reports  of  the  boards  appointed  under  the  act  approved  January  29, 
1840.  entitled  "An  act  to  detect  fraudulent  land  certificates,  and  to  provide 
for  issuing  patents  to  legal  claimants,"  having  been  filed  in  the  general  land- 
office,  were  printed  in  one  volume,  a  copy  of  which  has  since  been  used  in 
that  office  for  convenient  reference,  to  avoid  handling  the  more  cumbrous 
originals.  This  copy  was  not  printed  by  authority,  but  as  a  nuitter  of  mere 
convenience.  In  this  printed  collection  of  the  reports,  certificate  No.  99  ap- 
peared to  have  been  issued  to  David  Barrett  instead  of  David  Burrtil;  and  in 
September,  1874,  application  was  made,  in  the  form  prescribed  by  law,  for 
a  duplicate  of  certificate  No.  99.  issued  to  David  Barrett,  and  on  the  15th 
of  that  month  the  commissioner  of  the  general  land-offlce  issued  duplicate 
certificate  No.  32-100  to  David  Barrett,  under  tliis  application.  The  appel- 
lee purchased  that  duplicate  certificate,  but  some  of  the  transfeiB  through 
which  he  claimed  seem  to  have  been  forgeries,  and  he  caused  the  same  to 
be  located  on  the  lands  in  controversy,  hoA  the  surveys  made  on  November 
16.  1874,  by  the  surveyor  of  the  county  In  which  the  land  is  situated,  and 
the  field-notes,  with  the  duplicate  certificate,  were  returned  to  the  general 
land-ofilce  on  December  31.  1874.  The  locations  and  surveys  were  made  oa 
two  tracts  of  land,  and  on  one  of  them  a  patent  issued  to  "David  Barrett," 
on  July  11,  1876.  That  patent  covered  the  land  in  controversy.  O'Connor, 
having  ascertained  that  the  duplicate  certificate,  under  which  he  was  claim- 
ing the  land,  was  issued  witliout  authority,  on  November  18, 1885,  v<duii> 
tarily  surrendered  to  the  commissioner  of  the  general  land-offioe  for  cancel- 
lation tlie  patent  issued  to  "Barrett,"  and  on  the  same  day  it  was  canceled. 
On  November  27,  1885.  O'Connor  located  other  valid  land  certificates,  owned 
by  him,  on  the  land,  and  under  this  location  a  survey  was  made,  and  tbe 
field-notes,  with  the  certificates,  within  tbe  time  prescribed  by  law,  were  re- 
turned to  the  general  land-offlce,  where  they,  as  well  as  the  certificates  and 
field-notes  filed  by  the  appellant,  yet  remain,  both  parties  claiming  the  land. 
The  cause  was  tried  without  a  jury,  and  a  judgment  entered  for  the  defend- 
ant. Conclusions  of  law  on  the  agreed  facts  are  not  found  in  tbe  record,  ex- 
cept as  indicated  by  the  general  judgment  entered. 

Tbe  leading  question  arising  on  the  facts  is  whether,  the  land  being  cov- 
ered by  the  patent  to  Barrett  when  Wlnsor  made  his  files  and  surveys,  they 
fell  within  the  prohibition  contained  In  section  2.  art.  14.  of  the  constitution. 
By  that  section  of  the  constitution  it  is  provided,  among  other  things,  "that 
all  genuine  land  certificates  heretofore  or  hereafter  issued  shall  be  located, 
surveyed,  or  patented  only  upon  vacant  and  unappropriated  public  domain, 
and  not  upon  any  land  titled,  or  equitably  owned  under  color  of  title,  from 
the  sovereignty  of  the  state,  evidence  of  the  appropriation  of  which  is  on  the 
county  records  or  in  the  general  land-ofiice,  or  when  the  appropriation  is  evi- 
denced by  the  occupation  of  the  owner,  or  of  some  person  holding  for  him." 
That  appellant  had  notice  of  the  "Barrett"  patent  at  the  time  he  made  his  lo- 
cations and  surveys  there  is  no  question.  No  case  has  been  befne  this  eooit 
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reodering  the  oonstrucUon  and  appUcatioo  of  this  proviBion  of  the  oonstttu- 
tion  necessary,  although  it  haa  bwn  noticed  in  sereral  cases,  when  inToked 
to  Illustrate  Uie  meaning  of  the  words  f  public  domain"  and  "unappropriated 
public  domain.'*  The  facts  of  this  case,  however,  call  for  its  construction  and 
application;  for  vhile  it  is  apparent  that  a  location,  survejr, and  patent  under 
the  duplicate  certiflcate  Issued  to  Barrett  oould  not  oonvey  an  equitable  own- 
ership to  O'Connor,  yet  it  is  claimed  on  the  one  side  and  dmied  on  the  other 
that  the  patent  which  iasned  to  Barrett,  and  existed  at  the  time  Winsor  made 
his  locations  and  surreys,  within  the  meaning  of  the  constitution,  gave  to  the 
land  in  controversy  the  character  ot  "land  titled."  If  this  be  true,  the  appeU 
lant  acquired  no  right  through  his  locations  and  surveys.  It  is  urged  th^ 
the  "Barrett"  patent  was  void,  and  that  It  was  not  intended  to  withhold  from 
location,  survey,  and  patent  lands  covered  by  such  a  title;  and  that  it  was 
only  intended,  by  the  provision  of  the  constitution  referred  to,  to  protect  per- 
sons holding  under  patents  or  other  inatruments  evidencing  right  which  for 
some  reason  not  appearing  on  the  face  of  the  title  was  voidable.  If  the  words 
**land  titled,"  as  used  in  the  constitution,  do  not  apply  to  lands  other  than 
such  as  are  held  under  patents  in  every  respect  valid,  or  under  patents  good 
against  every  one  except  the  state  or  some  person  having  a  right  that  attached 
prior  to  the  Issnance.  of  a  patent,  then  the  proposition  asserted  must  be  sus- 
tained; but  if  the  words,  as  used,  embrace  all  land  covered  by  that  evidence 
-of  right  which  the  state  gives  through  a  patent,  then  the  locations  and  8ur< 
veys  under  which  the  appellant  claims  must  be  held  invalid.  The  more  gen- 
«ral  meaning  of  the  word  "title"  is  the  evidence  <^  a  right  which  a  person  has 
to  property,  and  as  this  ia  complete  or  incomplete  so  stands  the  right.  This 
Is  the  sense  in  which  the  word  is  used  in  the  section  of  the  constitution  pre* 
ceding  that  under  consideration,  which  declares  that  "there  stialJ  be  one  gen- 
eral land-offlce  in  the  state,  which  shall  be  at  the  seat  of  government,  where 
all  land  titles  which  have  emanated  or  may  emanate  from  the  state  shall  be 
registered,  except  those  titles  the  registration  of  which  may  be  prohibited  by 
this  constitution."  The  thing  here  directed  to  be  registered  is  evidently  the 
evidence  of  the  right.  The  word  is  used  In  the  same  sense  in  section  4,  art. 
IS,  of  the  constitution,  which  forbids  the  registration  or  deposit  of  titles  is- 
sued prior  to  the  13th  day  of  November,  1835 ;  for  the  prohibition  therein  con- 
tained relates  to  evidences  ot  light  which  might  have  been  recorded  in  the 
county  where  the  land  was  situated,  might  have  been  archived,  or  which,  but 
for  the  prohibition,  might  yet  be  deposited  in  the  general  land-offlce,  recorded, 
delineated  on  maps,  or  used  in  evidence.  It  is  used  in  the  same  sense  in  sec- 
tion 2  of  article  13,  and  in  section  6  of  the  same  article,  which  provides  that 
"the  legislature  shall  pass  stringent  laws  for  the  detection  and  conviction  of 
forgers  of  land  titles."  There  may  be  Instances  in  the  constitution  in  which 
the  word  "title"  signifies  the  right  to  property,  and  not  the  instrument  which 
evidences  the  right,  but,  if  so,  this  is  shown  by  the  context.  Laud  is  said  to 
be  "titled"  when  a  patent  is  issued  which  on  Its  face  is  evidence  that  the  state 
has  parted  with  Its  right,  and  conferred  it  on  the  patentee.  For  reasons  not 
appearing  on  the  face  of  the  patent,  the  grant  may  be  void  or  voidable,  but 
the  land  embraced  In  it  is  nevertheless  "land  titled." 

The  act  of  February  5, 1850,  provided  "that  no  certificate  of  land,  land  war- 
rant, or  evidence  of  land  claim  of  any  kind  whatever,  shall  hereafter  be  lo- 
cated upon  any  land  heretofore  titled  or  surveyed  within  the  limits  of  ttie 
colonies  of  Austin,  Be  Witt,  and  De  Leon,  and  the  commissioner  ot  the  gen- 
eral land-ofBce  is  hereby  prohibited  from  hereafter  issuing  a  patent  on  any  lo- 
cation hereaftermade  for  any  of  the  lands  described  in  this  act;  and  should  any 
patent  be  hereafter  issued  for  the  same,  or  a  part  thereof,  contrary  to  the  pro- 
visions of  this  act,  the  same  shall  be  null  and  void."  I*a3b.  Dig.  art.  809.  In 
the  case  of  Truehart  v.  Babeock,  51  Tex.  177*  it  appeared,  or  was  claimed, 
that  a  grant  of  two  leagues,  a  part  of  an  eleven-league  concession,  within  Aus- 
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tin's  colony,  and  titled  by  bim  as  empresario  in  1831,  was  void,  because  the 
consent  of  the  executive  of  the  Mexican  nation  was  not  given  to  the  grants 
and  that  for  this  reason  the  land  wad  subject  to  locntion.  If  the  facts  were 
as  claitned,  the  land  being  within  the  coast  leagues,  the  grant,  under  repeated 
decisions  of  this  court,  was  void.  In  that  case,  as  in  this,  it  was  claimed,  if 
the  grant  was  void,  that  the  land  embraced  within  it  was  not  "titled,"  within 
the  meaning  of  the  statute;  but  this  court  said:  "That  this  land  had  been. 
'titled  or  surveyed'  is  not  questioned;  but  the  old  graut  to  Miguel  Muldoon 
IB  claimed  to  have  been  null  and  void  because  within  the  littoral  leagues,  and 
had  never  been  approved  by  the  federal  executive  of  Mexico.  The  title  under 
which  the  plaintifE  claims  was  subsequent  to  the  act  of  February  5, 1850.  The 
legislature,  by  the  express  terms  of  this  act,  prohibited  such  subsequent  loca- 
tions in  most  emphatic  language,  and  declared  them  null  and  void,  without 
any  limitation,  exception,  or  reservation  as  to  the  validity  of  subsisting  prior 
grants.  Should  the  courts  ingraft  exceptions  upon  a  statute  thus  intended  to 
quiet  title,  they  would  encourage  that  litigation  which  it  was  the  very  obvi- 
ous intention  of  the  legislature  to  prevent. "  The  following  cases,  though  not 
presenting  identical  facta,  assert  the  same  rule  of  construction:  Summer*  v, 
Davis,  49  Tex.  554;  Weatrope  v.  Chambers,  51  Tex.  188;  Bryan  v.  Crumps 
55  Tex.  10.  The  act  of  congress  of  March  2, 1807,  differed  in  no  material  re^ 
apect  from  the  act  of  February  5,  1850,  above  quoted,  but  the  words,  "lands 
for  which  patents  have  previously  been  Issued,"  were  used  in  the  act  of  con- 
gress where  the  words,  "heretofore  titled,"  are  found  in  the  act  of  February 
5, 1850.  The  language  used  in  those  two  statutes  has  the  same  meaning  as 
the  words  "land  titled,"  found  in  the  constitution.  Under  the  act  of  congress,, 
which  also  prohibited  locations  on  lands  already  surveyed,  the  supreme  court 
of  the  United  States  has  steadily  held  that  the  act  prohibited  the  location  or 
patent  of  lands  covered  by  patents  or  surveys,  although  these  may  have  been 
void.  Jackson  v.  Ulark,  1  Fet.  638;  Qallotoay  v.  Finley,  12  Pet,  298;  Mo- 
Arthur  V.  Dtm,  7  How.  270;  Niswanyer  v.  Saunders,  1  Wall.  438.  In  the 
case  last  cited  it  was  said:  "Wheu  a  survey  is  void  for  circumstances  not  ap- 
pearing of  record  on  its  face,  and  which  must  be  proved  by  extrinsic  evidence 
from  different  sources,  then  a  second  enterer  cannot  be  heard  to  adduce  such 
proof,  because  he  is  met  by  the  statute,  and  not  allowed  to  obtrude  on  the  ex- 
isting survey  by  a  second  location.  He  can  obtain  no  interest  in  the  land  to 
give  him  a  standing  in  court.  The  government  can  justly  say  to  him, '  Yoa 
are  a  stranger,  and  must  stand  aside;  this  land  Is  withdrawn  fi-om  location; 
you  cannot  be  heard.'  *  *  *  Where  the  entries,  surveys,  and  patents  bad 
been  made  to  dead  men,  and  were  void,  of  course,  for  want  of  a  grantee,  yet 
this  court  held  that  the  act  of  1807  applied,  and  that  a  second  eutry  on  the 
first  survey  was  void."  It  was  insisted  in  some,  if  not  all,  the  cases  we  have 
cited,  that  the  statutes  to  which  we  have  referred  had  reference  to  imperfecta 
and  not  void,  titles,  but  in  the  case  of  Galloway  v.  Finley  the  court  replied: 
"The  legislature  merely  aflSrmed  a  principle  not  open  to  question,  if  this  be 
the  true  construction.  Had  an  effective  patent  l)een  issued,  the  government 
would  not  have  had  any  title  remaining,  and  a  second  grant  would  have  be^ 
void  of  course.  Something  more,  undoubtedly,  was  intended  than  the  protec- 
tion  of  defective,  yet  valid,  surveys  and  patents.  This  is  not  denied*  bat  the 
argument  insists  only  irregularities  were  intended  to  be  covered.  It  is  difB* 
cult  to  conceive  how  an  Irregulai  patent  could  exist  unless  it  passed  no  title. 
We  will  not  perplex  the  decision  with  supposed  cases  of  irregular  surveys^ 
but  examine  the  act  (tf  congress,  and  ascertiUn  its  effect  as  rejpards  the  grant 
in  question.  It  is  fair  upon  its  fitce,  and  we  will  not  look  behind  It  for  irreg- 
ularities. *  •  *  The  statute  ts  gen»«l,  Induding  by  name  all  grants,  not 
distinguishing  between  void  and  valid ;  and  the  plainest  rules  of  propriety  and 
Justice  require  that  the  courts  should  not  introduce  an  exceptioD,  the  legislft- 
ture  having  made  none.**   The  same  rule  is  asserted  in  Uie  case  of  StufcWe- 
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JMd  T.  Boffg$t  2  Ohio  St.  219.  The  prohibition  found  in  the  constitution, 
against  the  location,  surv^,  or  patent  at  "land  titled, "  as  fullj  defines  a  locit' 
tion,  sarvej,  or  patent,  on  such  land,  of  legal  force  or  effect,  as  would  an  ex- 
presa  declaration  that  they  shall  be  deemed  void.  This  court  in  the  case  of 
Cattle  Co.  T.  State,  68  Tex.  526,  4  S.  W.  Bep.  865,  in  considering  the  elfeot 
of  the  oonatltntional  provision  under  consideration,  aa  bearing  on  the  ques- 
tion of  what  is  to  be  deemed  "vacant  and  unappropriated  public  domain,** 
held  that  lasds  covered  by  void  titles  did  not  constitute  a  part  of  the  public 
domain  subject  to  location,  and  that  such  lands,  within  the  meaning  of  the 
constltntion.  were  "lands  titled."  The  question  was  not  directly  involved  in 
that  case,  but  we  believe  the  conclusions  there  reached  to  be  correct.  In  the 
case  of  Deoourt  SprotU,  66  Xex.  S68,  there  is  language  which  may  be  con- 
strued to  hold  that  land  covered  by  a  void  grant  is  subject  to  location,  but  the 
tacts  of  that  case  did  not  call  for  the  decision  of  that  question;  for  the  land 
which  was  sought  to  be  appropriated  by  a  settler  was  held  under  a  patent  k  "^Id 
not  to  be  void.  The  cases  cited  by  appellant  do  not  reach  the  question  in- 
volved in  this  case.  Hanrtck  v.  Dodd,  62  Tex.  91,  simply  holds  that  a  forged 
paper  purporting  to  be  title  is  no  title  at  all,  Atkinson  v.  Ward,  61  Tex.  387, 
holds  that  a  forfeited  location  does  not  give  equitable  ownership  under  color 
of  title  from  the  sovereignty  of  the  soil,  and  that,  when  a  location  has  ceased 
to  have  effect,  the  land  may  be  located  and  patented  to  another  person .  SfiUer 
V.  Broumson,  60  Tex.  588,  holds  that  a  location  made  under  an  unrecom- 
mended  land  certificate  did  not  confer  any  equitable  ownership  which  would 
withdraw  the  land  from  appropriation  by  some  other  person.  When  land  is 
not  "titled,"  the  constitution  does  not  prohibit  its  location  unl^  it  be  "equi- 
tably owned  under  color  of  title  from  the  sovereignty  of  the  state."  The  loca- 
tions and  surveys  under  which  the  appellant  claims  having  been  made  while 
the  land  was  not  subject  to  location  were  void,  and  the  subsequent  cancella- 
tion of  the  Barrett  patent  does  not  give  them  effect.  Woods  v.  Durrett,  28 
Tex.  436;  SJienoood  v.  Fleming,  25  Tex.  Supp.  427;  Patrick  v.  Nance,  26 
Tex.  301;  Kimmell  v.  Wheeler,  22  Tex.  85.  We  do  not  understand  this  to  be 
questioned  by  the  appellant. 

These  views  b^ng  decisive  of  the  case,  it  is  not  necessary  to  consider  the 
other  qucatlons  presented.  There  is  no  error  in  the  jndgment,  and  It  will  be 
aflBnned. 


Bitter  e.  Calhoun. 
{Supreme  Court  of  Ttam.  April  34, 1888.) 

,  MOBTeiOB— FOBBOLOflCBE— STATUn  OT  Ll]«TA.TIONB. 

On  a  plM  of  the  ttattftes  of  UmltaUons  In  an  action  to  f oteokwe  a  mortgage,  where 
it  npears  that  the  oebt  secured  is  barred  by  limitation,  and  no  faots  are  stated  that 
woBid  prevent  the  statate  front  roiuiing,  a  loreolosnre  is  properij  rafnsed. 
.  Sams— PowiB  of  Salb— Aobkt. 

A  mortgage  empowering  the  mortgagee,  "his  heirs,  execators,  administrators, 
and  asrigns,  to  sell  the  pr^iises  therein  eoDveyed,  in  case  of  default;  and,  as  attor- 
neys tor  the  mortgagor,  to  make  and  deliver  to  the  pnrchasw  a  good  and  sufOoient 
deed  to  the  land."  ooniere  a  personal  trust,  and,  the  contingency  upon  which  the 
mortgagee's  legal  repreamtativea  ooold  aot  not  having  arisMi,  and  no  assignment 
of  the  note  ot  mortgage  having  been  made,  the  mortgagee  has  no  power  to  appoint 
another  to  make  a  sale  of  the  land  aa  bla  agent. 

.  EVIDBJrCB— I>O0in[XIIT8— DSKD — AB8TRA.0T  Or  TiTLX. 

In  an  action  to  cancel  a  deed,  where  defendant  claims  titie  through  plaintiff,  the 
deed  of  pl^tiff'B  grantor  is  admissible  in  evidence,  although  no  aoatract  of  plain- 
tilt't  title  was  filed  when  it  was  demanded  by  defendant. 
PxAonoa— ASDmoNAX.  Finxuxoa— When  Filed. 

The  oonrt  may  malre  any  additional  flnding*  that  are  warranted  by  the  law  and 
the  evidence  at  any  time  during  the  term,  even  after  Ite  ooDclusions  have  bean  filed. 

Conunissioners*  decision.   Appeal  from  district  court,  Comal  county. 
J,  H.  MoLeary,  for  appellant   J.  2).  Guinn,  for  appellee. 
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Maltbik,  J.  Un.  £.  P.  Calhoun  broariit  rait  on  ISa^  10, 188^  to  canoel 
a  deed  from  Charles  Sauei  to  Ludwig  Kepler,  dated  May  6. 1874,  for  166  acres 
of  land,  and  also  a  deed  from  Kepler  to  the  appellant,  Heniy  W.  Bitto:,  to  the 
same  land,  dated  April  22, 1879.  The  petition  alleges  that  Mn.  Calhoun  had 
been  In  the  adverse  possession  of  the  bmd  described  In  her  petltifm  ever  since 
the  6th  day  of  Hay,  1874.  The  land  In  controversy  is  part  of  a  larnr  tnut 
of  366  acres,  upon  which  appellee  settled  before  the  war,  and  upon  ^»iiGh  she 
has  had  a  homestead  ever  since,  though  the  166  acres  form  no  part  oC  the 
homestead.  It  appears  that  on  24th  of  September,  1872,  appellee  exeonted  a 
note  to  appelant  for  the  sura  at  tl36.65,  due  at  12  months,  and,  to  secure  ita 
payment,  executed  a  mortgage,  with  power  at  sale,  to  appellant.  The  mort> 
gage  provides  that,  if  default  is  made  in  the  payment  of  the  above-m>>ntioaed 
sum  of  money,  it  shall  be  lawful  for  Henry  Bitter,  his  heirs,  esracutors*  ad- 
ministrators, or  assigns,  to  sell  the  premises  therein  conv^fvd  at  public  ano- 
tion.  aocordliig  to  law,  and,  as  the  attorneys  of  Eliza  F.  Galhoun,  make  and 
deliver  to  the  purchaser  a  good  and  sufficient  deed  to  the  land,  and  retain  out 
of  the  proceeds  of  the  sale  enoud^  to  satisfy  the  note,  and  pay  over  the  bal- 
ance, if  any,  to  the  mortgagor.  TJnder  t^is  power,  appellant  assumed  to  ap* 
point  Charles  Sauer  Us  attornsy  In  fact,  by  an  instrument  In  writing,  to  sdl 
and  convey  the  land  in  dispute.  Sauer  sold  the  land  to  Kepler  tor  •41.50, 
and  executed  a  deed  to  him  for  the  same.  K^er  did  not  pay  the  purchase 
money,  and  afterwards  conveyed  the  land  to  appellant,  who  daims  under  this 
title,  and,  in  the  event  that  his  title  should  be  deemed  invalid,  prays  Judgmoit 
for  the  amount  of  the  note,  and  that  the  mortgage  on  the  land  sued  for  be 
foreclosed,  and  the  land  be  declared  to  be  sold  in  satisfiaction  of  the  note. 

There  are  numerous  assignments  of  error,  bat  only  such  will  be  noticed  as 
are  necessaiy  to  a  disposition  of  the  case.  Appellant's  cross-bill  shows  that 
the  note  sued  on  matured  on  24tfa  of  September,  1873,  and  no  facts  are  stated 
that  would  prevent  the  statutes  of  limitetions  from  running.  Appellee's  ez> 
ception  on  account  of  limitation  to  tiie  enforcement  of  the  noto  sued  on  was 
properly  ausliUned,  {Coles  v.  Eilaey,  2  Tex.  554;)  and,  the  debt  bdng  barred, 
the  court  had  no  power  to  decree  a  sale  under  the  mortgage. 

An  abstract  of  title  can  only  be  required  in  an  action  of  trespass  to  try  title, 
or,  in  other  words,  when  there  is  a  contest  as  to  title  between  two  or  more 
parties  claiming,  to  some  extent,  under  different  source  of  title;  the  pur- 
pose lieing  that  either  party  may  inspect  the  title  of  his  adversary,  so  that  he 
may  come  to  the  trial  prepared  to  overthrow  it  if  he  can.  Appellant's  title 
was  derived  immediately  from  appellee,  and  we  are  of  the  opinion  that  the 
court  did  not  err  in  admitting  the  deed  from  H.  G.  Henderson  to  James  Cal- 
houn in  evidence,  though  an  abstract  of  the  tlUe  bad  been  demanded,  and 
never  had  be«)  filed ;  the  question  at  issue  |}eing  wb^er  the  title  derived  from 
appellee  was  valid. 

It  is  the  right  of  either  party,  at  any  time  during  the  progress  of  a  trial,  or 
even  after  the  trial  is  over,  If  during  the  term  of  the  court,  to  request  the 
judge  to  make  additional  findings  of  law  or  fact;  and  it  can  be  no  objection 
that  he  may  already  have  made  bis  findings  if  the  law  and  evidence  warrant 
additional  ones.  Courts  should  seek  light  from  every  available  source;  and. 
if  the  suggestion  of  counsel  is  the  law  of  the  case,  no  court  would  be  justifi- 
able in  disregarding  it.  Hence  we  conclude  tliat  the  court  did  not  err  in  mak- 
ing additional  findings,  at  the  request  of  plaintiff's  counsel,  after  it  had  filed 
its  conclusions.  If  the  appellant's  title  was  invalid,  it  was  proper  for  the 
court  to  decree  its  cancellation.  An  injury  may  be  presumed  from  the  asser- 
tion of  a  hostile  title;  but  in  this  instance  it  was  also  proven  that  the  fact  that 
appellant's  deeds  were  on  record  prevented  appellee  from  selling  the  land. 

The  controlling  question  in  the  case  Is  whether  appellant's  title  Is  valid. 
Powers  must  be  strictly  construed,  and  nothing  wiU  be  left  to  implication  ex- 
cept what  is  necessary  to  their  execution.  The  appointment  of  the  appellant, 
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hlB  heirs,  executora,  edmlnistrstors.  or  assigns,  to  sell  the  land,  was  a  ppr- 
sonal  tmst  and  confidence  reposed  in  the  judgment  and  integrity  of  the  cluss 
named,  and  there  is  no  power  of  snbstitatlon  ^ren  to  make  sale  of  the  land, 
and  the  ai^intment  of  Charles  Saner  to  do  so  was  without  authoritjr.  Tuck. 
Bl.  Comm.  105;  Story,  Ag.  §  13;  Hill.  Tmstees,  279,  734;  Bmith  v.  anbhtt, 
28  Tex.  168.  It  has  even  been  held  that  where  an  estate  is  vested  in  a  trus- 
tee upon  trust  that  he.  bis  heirs,  executors,  administrators,  or  assigns,  shall 
•ell,  the  word  "asaigna"  win  not  authorize  the  trustee  to  assign  the  estate  to 
a  stranger ;  nor,  if  asaigned,  can  the  stranger  execute  the  power.  2  Ferry, 
Trusts,  g  496.  Appellant  was  intrusted  to  make  sale  of  the  land.  The  con- 
tlngent^  upon  which  his  legid  representatives  could  a<^  had  not  arisen,  and 
he  made  no  alignment  of  the  note  or  mortgage,  but  assumed  to  appoint 
Charles  Sauer  to  act  aa  his  agent  in  making  siue  and  oonvqrance  of  the  land. 
The  only  excuse  he  gives  for  not  acting  himself  is  that  he  had  advertised  the 
land  for  sale,  and  was  sick,  and  could  not  attend  in  person.  There  is  no 
emergency  shown  why  the  sale  should  take  place  on  the  day  advertised,  or 
ttiat  any  one  would  sustain  an  injury  by  a  postponement  of  it  to  a  future  day. 
The  land  sold  for  an  inadequate  price.  Appellant,  if  present  at  the  sale,  could 
have  bid  for  the  property,  and  was  intere^vd  in  making  it  bring  the  amount 
of  the  note.  Thu.  among  oUier  things,  tnAf  have  conduced  to  his  appoint- 
ment aa  trustee  to  moke  the  sale.  At  all  events,  he  had  no  authority  to  dele- 
his  power  to  another,  and  the  sale  and  conveyance  by  Saner  was  without 
&wful  authority,  and  is  of  no  effect.  There  is  no  evidence  in  the  record  that 
app<dlee  evw  ratified  or  confirmed  the  sale;  but,  on  the  contrary.  It  is  shown 
that  she  at  all  Umes  claimed  the  land  as  her  own.  We  deem  it  proper  to  add 
that  there  was  no  objection  raiseil  in  the  court  below  to  the  cancellation  of 
ttie  deeds  in  controversy  on  the  ground  that  the  money  due  on  the  note  had 
not  been  paid  or  tendered  into  court;  and  are  of  opinion  that  the  judgment 
should  be  affirmed. 

Statton.  C.  J.  The  report  of  the  commission  of  appeals  examined,  their 
c^nion  adopted,  and  the  judgment  afflrmed. 


GoFF  V.  Jones  et  tue, 
(Supreme  Court  ctf  Textu.  Uiy  1, 1888.) 

1.  l^xcmo  Pbkvobmaxcb— Whbn  Lisb— Homsstsad. 

The  Bpeciflo  performance  of  a  title-bond  to  convey  a  homestead,  entered  Into  by 
a  hnsband  and  wife,  can  be  enforced  against  the  husband  if,  at  any  time  before  the 
bond  ahoold  beooms  barred,  snob  homestead  la  abandoned,  and  a  new  one  acquired. 

fl.  TnnKw  AVD  Taiiins— Biran  avd  Rbiobdibb— Goxrxotioit  of  Mibtakb. 

'Where  a  title-bond  describe!  tlie  land  to  be  oonvered  as  being  98  feet  front,  and 
the  purchaser  accepts  the  bond  with  the  understanding,  which  u  a  material  induce- 
ment to  the  purchfise,  that  the  US-feet  front  included  a  dwelling  on  the  east  end  and 
8  feet  pasawaj  aUll  east  of  the  house,iwlien  in  faot  it  did  not,  the  purchaser  is  enti- 
tled to  a  oorreetion  at  the  bond,  and  parol  evldenoe  la  admissible  u>  prore  the  mis- 

Commissioners*  decision.   Appeal  from  district  court,  Travis  county. 

Ao^on  by  James  B.  QoS  against  diaries  G.  Jones  and  his  wife,  (^mmie 
A.  Jones,  to  enforce  the  specific  performance  of  a  contract  and  title-bond  for 
the  conveyance  of  certain  homestead  property,  or,  in  default,  for  damages. 
Judgment  for  $215  damages,  and  costs,  against  O.  O.  Jones,  and  for  costs  In 
fiivor  of  Cammie  Jones.   Plaintiff  appeals. 

^As  to  the  mistakes  against  which  equi^  will  relieve,  and  the  proof  necessary  to  ob- 
tain  the  reformation  of  a  written  instrument,  see  Fehlberg  v.  Cosine,  (R.  I.)  18  AtL 
Bep.  110,  and  note;  Frederick  v.  Henderson,  (HoJ  7  B-W.  Rep.  188;  Bousseau  v.  Lam- 
bert, (Et.)  Id.  9SS;  Clark  v.  Boota,  (Ark.)  8  8.  W.  B«p.  ^8;  Eornegar  v.  Kverett,  (K. 
C.J  6  B.  E.  Bep.  418;  Wonley  t.  tamwm  Co.,  (^nnO  8BN.  W.  Bep.  16L 
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James  B.  Ooff^  tot  i^tpellant.    WalUm,  HOI  d  IFalton,  for  ^ipelleea. 

COLLABD,  J.  It  was  decided  by  this  court  on  a  former  appeal  of  this  case 
that  the  bond  for  title  of  Jones  and  wife  to  Goft  to  convey  their  homestead 
could  not  be  enforced  by  a  bill  for  specific  performance.  The  decLsion  waa 
made  upon  the  vround  that  the  wife  could  only  convey  the  homestead  by  deed 
executed  and  ai»nowledged  by  her  in  the  manner  required  by  the  statute,  aad 
that  her  privilege  to  retract  the  sale  oonUnued  until  the  acknowledgment  was 
taken,  which  was  the  final  act  of  sale  on  her  part.  She  cannot  contract  be- 
forehand in  reference  to  her  right  to  retrain  so  as  to  deprive  herself  of  tiie 
right.  63  Tex.  248.  The  record  In  the  case,  as  it  was  then  presented,  re* 
quired  the  court  to  pass  upon  the  power  of  the  court  to  enforce  performance 
of  a  title-bond  of  the  husband  and  wife  to  convey  the  homestead  while  still 
occupied  as  a  homestead.  After  the  case  was  reversed  and  sent  back,  the 
plaintiff,  Qoft,  amended  his  petition,  setting  up  that  defendants  had  erected  a 
new  dwelling  as  a  homestead  on  two  lots  east  of  the  land  sold,  as  it  was  their 
intention  to  do  at  the  time  the  bond  was  executed,  and  had,  about  the  15th 
day  of  July,  1883,  seven  days  after  maturity  of  the  bond,  in  pursuance  of  their 
original  intention,  moved  from  and  abandoned  the  premises  sued  for  as  con- 
stituting any  pert  of  their  homestead,  and  had  moved  on,  adopted,  and  made 
said  dwelling-house  on  the  two  lots  their  homestead;  since  which  time  the 
premises  sued  for  have  constituted  no  part  of  their  homestead,  and  have  not 
been  used  in  any  way  for  homestead  purposes.  These  allegations  present  a 
totally  diCterent  question  from  the  one  before  the  court  on  former  appeal. 
The  question  now  is,  can  the  husband  be  compelled  to  execute  the  bond,  the 
old  homestead  being  abandoned,  and  a  new  one  being  acquired?  The  prem- 
ises are  community  of  the  husband  and  wife,  and  no  longer  constitute  any 
part  of  the  homestead.  His  deed  alone  would  oonv^  the  property,  and,  if  he 
execute  the  deed  called  for  in  the  bond,  it  would  convey  the  title.  Should  he 
be  protected  from  a  performance  of  his  contract?  The  constitution  of  the 
state  declares  that  the  owner,  if  a  married  man,  cannotoonvey  the  homestead 
without  the  consent  of  the  wife,  given  in  such  manner  as  may  be  prescribed 
by  law.  Article  16,  8  50,  State  Const.  There  was  a  similar  provision  in  the 
constitution  of  1845,  (Pasch.  Dig.  p.  65,  art.  7,  §  22.)  which  was  discussed  by 
the  supreme  court  in  Sretoer  v.  Wall,  23  Tex.  589,  and  the  condusion  reached 
that  a  title>bond,  executed  to  convey  the  homestead  by  the  husband,  the  wife 
joining  without  privy  examination  and  acknowledgment,  could  be  enforced 
after  the  death  of  the  wife,  all  legal  obstacle  to  its  performance  being  removed. 
Mr.  Justice  Bkll,  in  delivering  the  opinion,  says:  "It  is  true  that  a  husband 
is  not  at  liberty  to  alienate  the  homestead  during  the  wife's  life  wittiout  her 
consent;  but  we  eannot  perceire  that  a  bond  eacecnted  by  him  in  his  wife's 
life-time,  conditioned  tbrt  he  vrill  convey  his  homestead  with  a  perfect  title  at 
a  future  time,  would  be  a  v(dd  instrument  in  contemplation  of  law.  We 
think  such  a  bond  would  be  binding  upon  the  husband,  and  that,  upon  a 
breach  of  it,  damages  might  be  recovered  against  Urn  by  suit  upon  t^e  ixmd. 
Undoubtedly  a  bond  to  compel  the  wife  to  conv^  at  a  ^tuie  time  would  be 
void  because  it  would  be  an  undetti^ng  to  do  an  unlawful  tidng.  But  a 
bond  to  make  title  at  some  future  day  to  a  oertain  tract  of  land,  the  same  be- 
ing the  homestead  of  the  obligor  and  his  wife  and  children,  would  not  be  an 
unlawful  undertaking.  Such  a  contract  might  be  entered  into  in  tlie  oonfl- 
dent  expectation  that  tba  wlte  would  fully  make  the  luwMSuy  conveyance,  or 
it  might  be  entered  into  with  the  intenttcn  to  acquire  another  homestead  be* 
fore  the  time  elapsed  for  the  performance  of  the  bond.  It  is  true  that,  while 
the  premises  which  the  party  might  so  undertake  by  his  bond  to  convey  re- 
mained the  homestead  m  the  obligor  and  his  wife,  the  courts  would  not  decree 
a  specific  performance  of  the  bond.  But  if  tbe  wife  should  die  before  the  time 
expired  for  the  performantse  of  the  bond,  or  if  before  the  expiration  oi  that 
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time  the  obligor  in  the  bond  and  his  wife  should  acquire  another  homestead, 
then  the  courts  might  decree  specific  performance,  because  every  legal  obsta- 
•cle  to  a  specific  performance  would  be  removed."  The  doctrine  In  Brewer  y. 
Wall  was  approved  in  Cro#*  v.  SverU,  28  Tex.  534,  535,  and  had  the  facts 
-of  the  case  shown  that  the  old  homestead  had  been  abandoned,  and  a  new  home 
-acquired,  the  rule  would  have  been  enforced ;  but,  because  the  old  homestead 
had  not  been  abandoned,  the  court  held  the  case  did  not  come  within  the  rule. 
.See,  also,  Jordan  v.  Qodman.,  19  Tex.  274,  and  Thomp.  Homest.  &  £x.  g  483 
■and  following. 

From  the  foregoing  authorities,  we  are  of  opinion  the  title-bond  sued  on 
•ould  be  enforced  against  Charles  G.  Jones  if  the  facts  alleged  as  to  abandon- 
ment of  the  old  homestead  and  the  acquisition  of  the  new  one  are  true.  At 
the  time  fixecibj  the  bond  for  its  performance  according  to  the  allegations  of 
plaintiff's  amended  petition  it  could  not  have  been  enforced,  because  at  that 
time  the  property  was  still  the  homestead;  but  that  is  immaterial.  We  think 
if  it  was  abaindoned,  and  a  new  homestead  was  acquired,  at  any  time  before 
the  bond  should  become  barred,  the  suit  for  apeclflc  performance  could  be 
maintained.  If,  however,  the  facts  alleged  are  not  true,  Ooff  can  maintain 
fais  suit  for  damages  against  Jones  for  breach  of  the  conditions  of  the  bond; 
in  which  case  (he  measure  of  damages  would  be  the  amount  expended  by  Ooff 
with  consent  of  defendant,  in  good  ffdth,  under  the  contract  of  sale,  and  the 
difference  in  the  contract  price  and  the  value  of  the  premises  at  the  time  of 
performance  of  the  bond,  excluding  from  such  value  at  the  time  of  perform- 
ance any  additional  value  the  improvements  made  by  Goff  may  have  given  to 
4he  premises.   JTempner  v.  Htidenheimer,  66  Tex.  587. 

Becurring  to  the  main  question  in  this  case,  the  right  of  specific  perform- 
ance of  the  title-t>ond,  we  must  note  the  distinction  made  in  our  present  con- 
stitution between  sales  of  the  homestead  and  mortgages,  Hens,  d^s  of  trust, 
and  deeds  with  a  condition  of  defeasance.  Such  liens  and  mortgages  can 
never  become  valid,  and  a  deed  involving  a  condition  of  defeasance  is  void. 
Const.  1876,  art.  16,  g  50.  There  Is  no  such  provision  respecting  convey- 
■ances  or  contracts  to  convey.  Had  there  been  such  a  provision,  we  could  not 
have  held  the  title-bond  enforceable  against  the  husband  under  the  allegations 
caade.  Under  the  constitution  of  1845,  there  was  no  such  provision  as  to 
mortgages  and  liens  upon  the  homestead,  and  hence  it  was  held  that,  while  a 
mortgage  executed  by  the  husband  and  wife  upon  the  homestead  could  not  be 
enforced  as  long  as  the  property  retained  its  homestead  character,  it  could  be 
foreclosed  in  a  suit  against  the  husband  alone  after  the  homestead  had  been 
Abandoned  and  a  new  one  acquired.  Stewart  v.  Machey^  16  Tex.  56.  The 
oonstitution  of  1876  prescribes  a  different  rule.  Under  it  a  mortgage  upon 
the  homestead  can  never  become  valid.  We  note  the  distinction  to  prevent  a 
misconception  of  the  principle  decided  In  the  case  before  us  as  to  enforced 
performance  of  a  title-bond  to  convey  the  homestead  by  suit  against  the  hus- 
band after  the  property  has  lost  its  homestead  character,  concerning  which 
there  has  been  no  change  in  the  organic  law  or  gtiUutes.  See  section  of  con- 
stitution of  1869  cited,  and  Bev.  St  art.  560.  We  conclude  thecourt  erred  In 
flostaining  defendant's  exceptions  to  that  part  of  pl^ntiff's  petition  asking 
.flpeciflc  pwformance  of  the  bond  against  Charles  O.  Jones  on  the  ground  of 
abandonment  of  the  old  and  acquisition  of  Uie  new  homestead. 

The  only  remaining  question  m  the  case  is,  should  the  title-bond  be  corrected 
so  as  to  include  the  16  feet  not  embraced  in  the  description  of  the  bond? 
Flalntifl  alleges  that  there  was  a  mist^e  in  the  description  in  the  bond, — 92 
feet  front  on  College  avenue  instead  of  108'feet;  that  he  bought  the  ground 
from  the  Oreen  line  on  the  west  to  include  the  dwelling  and  8  feet  passway 
■on  the  east  of  the  dwelling;  that  the  fact  that  the  ground  was  to  Include  the 
■dwelUns  and  the  8-feet  passwf^  was  a  material  inducement  to  the  purchase; 
^at  Jones  assured  him  92  feet  was  the  distance  to  include  the  premises. 
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and  be  accepted  the  bond  with  that  understanding,  when  In  fiict  92  feet  front 
does  not  Include  the  dwelling  by  8  feet  on  the  east  end  and  the  8  feet  passway 
still  east  of  the  house.  We  think  the  attegiUions,  if  true,  eatitle  plaintiff  to 
a  correction  of  the  bond,  and  that  the  facts  alleged  may  be  established  by  pap 
rol.  The  court  should  have  heard  the  proof,  and,  if  the  facts  were  as  allegedr 
relief  should  have  been  granted  by  a  correction  of  the  description.  Raines  r. 
Callotoay,  27  Tex.  685. 

We  are  of  opinion  the  judgment  of  the  court  below  ought  to  be  reversed^* 
and  the  cause  remanded  for  a  new  trial. 

Stattcw,  C.  J.  B^tort  of  commissioQ  of  iqipeals  examined,  tbdr  opinioik 
adopted,  and  the  Judgmoit  reversed,  and  cause  renuuided*  • 


MOBOAB  0.  Smith  et  al. 
(Supreme  Court  of  Teictu.   May  8, 1868.) 

L  Taxation— A88EB8iiskt~-8ale—De9cbiptioh  op  Laud. 

B.  and  C.  each  owned  an  undivided  half  interest  in  a  MO -acre  surej.  S.  m»d» 
no  rendition,  and  paid  no  taxes  tbereon  for  1881,  but  C.  paid  the  taxes  on  890  aoraa. 
The  assessor  returned  on  list  of  unrendered  lands  for  1881  aa  follows:  "Owner'a 
name,  unknown;  absteactnomber,  819;  certificate  number,  259;  number  of  acres, 
640;  acres  unrendered,  8S0.**  The  land  was  duly  adveitlBea  and  sold,  and  tbe  tax 
ctOleotor  gave  the  purobaaaradeedcxnT'^lngaMaorea  of  the  weat  end  erf  the 
survey,  described  by  metes  and  bounda.  Meld,  that  the  deed  did  not  convey  title 
to  ai^  part  of  the  survey. 

&  Sams— Eqditt. 

Tbe  purchaser  claimed  that  as  B.  owned  one-half  of  the  land,  and  failed  to  pay- 
taxes  due  on  it,  an  assessment  and  sale  of  the  number  of  acres  he  owned  in  the  sur- 
vey investsd  the  pnrchasw  with  his  interest,  and  sntnogated  him  to  an  undivided 
one-balf  interest  in  the  land  with  C.  Held,  that  this  oould  not  be  sustained :  a  pur- 
chaser at  a  tax  sale  is  not  entitled  to  the  aMistanoe  of  a  court  of  equity  to  aid  a  de- 
fective sale  or  conveyance. 

8.  Same— SimvBT  Nuhbik. 

The  failure  of  the  assessor,  in  listing  property,  to  SiTS  the  snrr^  mmiber  of  the- 
rrant,  when  it  can  be  ascertained,  as  required      Renr.  St.  Tec  art.  4711,  rendere- 

ihe  proceedings  invalid. 

Commissioners'  decision.   Appeal  from  district  court,  Travis  county. 
D,  H.  Sewlett  and  S.  S,  ShdUjf,  for  appellant.   Carlton  d  3foni»,  for  ap* 
pellees. 

Maltbie,  J.  On  the  Ist  day  of  January,  1881,  and  also  at  the  institution 
of  this  suit,  W.  A.  Smith  and  J.  H.  Collett,  the  appellees,  each  owned  an  un- 
divided one-half  interest  in  tbe  Sarah  Ford  head-right  640>Bcre  survey,  sit- 
uated In  Brown  county,  unless  the  title  to  Smith's  interest,  or  a  part  of  it^ 
had  been,  by  virtue  of  certain  tax  proceedings  hereafter  considered,  divested 
out  of  him,  and  vested  in  W.  C.  Morgan,  tbe  appellant.  The  abstract  num- 
ber of  the  certiQcateis319;  certificate  number,  259;  survey  number,  20.  And 
by  this  description  J.  H.  Collett  rendered  320  acres  in  the  survey  for  taxes 
for  the  year  1881,  valued  at  $500.  Smith  made  no  rendition,  and  paid  no- 
taxes  on  any  lAnd  in  the  surv^  for  that  year,  nor  did  any  one  else  except 
Collett,  who  paid  the  taxes  on  820  acres.  The  commissiooers^  court  of  Brown 
county,  at  its  May  terra,  1881,  levied  a  tax  of  20  cents  on  each  $100  worth  of 
property  for  county  purposes,  and  20  cents  on  each  $100  worth  for  Jail  pur- 
poses. The  assessor  of  that  county  returned,  on  list  of  unrendered  lands  for 
1881,  as  follows:  "Owner's  name,  unknown;  abstract  number,  319;  certifi- 
cate number,  259;  original  grantee,  Sarah  Ford;  number  of  acres,  640;  acres 
unrendered, 320;  value,$500;  taxes.Btate,«2.00.county,*2.00,total,94.00.'' 
The  report  of  tlw  assessor  was  approved  by  the  commissioners*  court.  The- 
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land  waa  duly  advertised,  and  sold  to  a^^Ilant  for  nine  dollarst  amount  of 
tax  assessed  and  &)ats.  In  consideration  of  this  sum,  the  tax  ooUtctor  of 
Brown  county  executed  a  deed  to  appellant,  conveying  320  acres  off  of  the 
vest  end  of  the  survey  metes  and  bounds.  It  appeared  on  the  trial,  which 
vas  by  the  court  without  a  jury,  that  the  survey  waa  short  from  140  to  160 
acres.  Judgment  was  rendered  for  appellees,  quieting  them  in  their  respect- 
ive titles.  It  is  claimed  by  the  appellant  that,  under  the  facts  proven,  the 
collector  of  Brown  county  had  authority  to  sell  all  that  portion  of  the  Sarah 
Ford  survey  not  rendered  for  the  taxes  of  1881,  and  that  he  is  entitled,  under 
his  purchase,  to  a  judgment  for  such  poilion  of  the  survey  as  was  not  in- 
cluded In  Collett's  assessment.  The  assessor,  in  listing  the  property,  failed 
to  give  the  survey  number  of  the  grant,  though  it  waa  known.  This  is  one 
of  the  requirements  of  article  4711,  Kev.  St.;  and  a  failure  to  observe  it  ren- 
ders the  proceeding  of  no  effect,  unless  it  may  be  for  good  cause  shown  this 
requirement  of  the  law  was  not  complied  with,  ffendersonv.  White,  5S.  W. 
Kep.  374 ;  McCoimiak  v.  Edwards,  6  S.  W.  Rep.  82.  The  purpose  of  this  ar- 
ticle is  evidently  to  require  such  description  of  the  land  as  will  enitble  the 
owner  or  other  person  interested  to  know  upon  what  particular  tract  or  par- 
cel of  land  taxes  are  demanded,  and  also  to  enable  the  collector,  in  case  of 
sale,  to  properly  describe  the  land  sold  in  his  deed  to  the  purchaser.  It  would, 
doubtless,  be  a  sufficient  description,  when  an  entire  survey  is  assessed,  to 
give  the  owner's  name,  if  known,  or,  if  unknown,  say  "unknown,"  together 
with  the  al>stract  number,  certificate  number,  survey  number,  name  of  orig- 
inal grantee,  and  number  of  acres;  but,  when  only  a  portion  of  a  survey  is 
assessed,  some  further  description  becomes  necessary  in  order  to  identify  the 
particular  portion  assessed,  as  is  plainly  implied  in  tenth  subdivision  of  this 
article.  It  is  settled  in  this  state,  whatever  may  be  the  rule  elsewhere,  that 
a  conveyance  by  a  tax  collector  or  sheriff  of  a  number  of  acres,  to  be  taken 
out  of  a  larger  survey,  is  void  for  uncertainty  of  description.  Wqford  v. 
McKinna,  ^  Tex.  45i  Wooters  y.  Arledge,  54.  Tex.  S97.  Had  the  description 
followed  the  assessment,  and  been  consistent  with  it,  as  it  should  have  done, 
though  there  might  possibly  have  been  an  additional  description  also,  the  deed 
must  have  been  for  320  acres,  to  be  taken  out  of  a  640-acre  tract  owned  jointly 
by  two  persons,  one  of  whom  had  paid  taxes  on  320  acres  of  the  land,  without 
anything  to  show  upon  what  portion  of  the  land  the  taxes  had  been  paid,  and 
would,  under  the  decisions  of  this  state,  be  clearly  void.  Theappellaut  claims, 
however,  that  as  Smith  owned  one-half  of  the  land,  and  failed  to  pay  the  taxes 
due  on  it,  that  an  assessment  and  sale  of  the  number  of  acres  he  owned  in  the 
survey  would  invest  the  purchaser  with  his  interest,  and  that  the  purchaser 
would,  by  virtue  of  such  proceedings,  become  subrogated  to  an  undivided 
one-half  interest  in  the  land  withCollett,  or  at  least  to  one-half  of  Smith's  in- 
terest in  the  land,  whatever  it  might  be;  and  this,  appellant  offered  on  the 
trial  to  take.  The  case  of  Bheafe  v.  Wait,  30  Yt.  736,  seems  to  support  this 
view;  but  we  think  it  stands  alone.  At  all  events,  the  great  weight  of  au- 
thority is,  and  always  has  been,  that  a  purchaser  at  a  tax  sale  must  stand 
strictly  on  his  legal  title,  and  can  under  no  circumstances  call  to  his  assist- 
ance the  extraordinary  power  of  a  court  of  equity  to  aid  a  defective  sale  or 
conveyance.  If  it  be  said,  on  the  one  hand,  that  the  man  who  fails,  through 
car^esaneas  or  indifference,  to  pay  his  taxes,  is  entitled  to  no  favor,  it  may 
be  said,  on  the  other,  that  there  is  no  exception  in  the  law  in  favor  of  him 
who  fidla  to  pay  through  accident,  mistake,  or  death;  and  it  seems  but  just 
that  no  one  should  be  deprived  of  bis  property  without  his  consent,  unless  the 
law  prescribed  for  divesting  his  title  Is  substantially  complied  with.  When 
the  l^lilatnre  has  laid  down  certain  things  to  be  done,  it  is  not  for  the  courts 
to  say.  unless  upon  weighty  reasons,  that  any  of  them  are  non-essential.  We 
an  <tf  (pinion  that  app^ant  has  failed  to  show  that  he  is  entitled  to  any  of 
tibe  laud  In  controversy,  and  the  jadgmeidi  should  be  aflKrmed.  There  are 


v,88.w.iio.6— M 
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Other  views  of  the  teaUmony  that  would  lead  to  the  same  reeult,  not  neoea- 
BU7  now  to  be  eonstdered. 

St  A  VTON.  C.  J.  Report  of  oommluloa  of  appeals  examined.  <qiinion  adopted, 
and  judgment  affirmed. 


Talbbbt  c.  Dull  «t  al, 
(9tq>mnie  Court  ctf  Snezvu.  11^8,1889.) 

1.  DnD— Dbrcuztion— TRAKsm  or  ItAxm  CaininCAas. 

A  tniufer  caaveying  a  nomber  of  land  oertlfleai(M  murahaied  tram.  dUEerentpar- 
80D»  named,  among  them,  **  Juan  Diaz,  one  league  and  labor,  dated  lltli  Msa.  1888, 
No.  519, "  is  admissible  as  a  link  in  the  chain  of  title,  in  an  action  by  oaa  t^^mtng 
land  under  the  patentees  by  virtue  of  such  oertifloateu 

&  SiHa— AcxHowuDeinNf^-amicAX.  BHsra. 

The  certificate  ofjproctfof  a  tniuferwa*  as  follow*:  **I,  Jobu  W.  Smithy  clerk  of 
the  count?  aforesaid,  do  hereby  certify  that  John  O.  Tnichart,  one  of  the  above 
Bubscribing  witnesses,  who^being  duly  sworn.  In  due  and  solemn  form,  that  he, 
himself,  with  Andrew  J.  F.  Phelan,  signed  as  witnesses  when  William  mchardson 
signed  and  acknowledged  the  toreRomg  instrument  of  writing  for  the  purposes 
therein  set  forth. "  The  statute  in  foroe  (Pasoh.  Dig.  Tex.  art  4978)  requfred  that 
"one  of  the  witnesses  *  •  •  shall  swear  to  the  signature  of  the  signer,  •  •  • 
which  shall  be  certified, "  etc.  Held,  that  it  was  amarrat  that  the  word  "  says "  or 
"said"  was  inadvertently  omitted,  and  that,  evenas  it  stoodfitsatlsfledtherequire- 
mentA  of  the  statute. 

8.  Sl.MS~SrB8TANTIAI.  GOMPLtAKOB  WITH  StATUTS. 

It  is  sufBclent  if  a  certificate  of  acknowledgment  of  a  deed  compiles  with  the  stat- 
ute in  snbstance,  although  it  does  not  follow  the  exact  langiuige. 

4.  Same — AcKKowLEDaifBNT  Oct  or  thb  Btatb. 

Rev.  St.  Tex.  art.  4SO0,  provides  that  '^the  acknowledgment  or  proof  of  an  instru- 
ment of  writing  for  reoonl  may  be  made  without  this  state,  but  within  the  United 
States,  before  either  (1)  a  clerk  of  a  court  of  record  having  a  seal;  (2)  a  commis- 
sioner of  deeds  duly  appointed  under  the  laws  of  this  state ;  (3)  a  notary  public. " 
Held,  that  this  does  not  authorize  an  acknowledgment  by  a  judge  of  a  oonrt  of  reo- 
ord  without  the  state. 

5.  EVIDENOS— CBBtiriOATS  OF  COMVlBSIOItBR  ov  Stats  £<Ain>-OmoB. 

Under  Rev.  8t.  Tex.  art.  3258,  authorizing  all  heads  of  departments  to  give  certifi- 
cates to  "any  fact  or  facta  contsiaed  in  papers,  documents,  or  records  of  tiieirolB- 
ces, "  which  "shall  be  received  in  evidence  in  all  oases  in  whicdi  the  originals  would 
be  evidence, "  the  number  ct  the  oertlflcate  by  which  the  land  in  oontEWWsy  was 
patented,  where  tiiat  faot  does  not  appear  in  tne  patent,  is  properly  proved  by  the 
certificate  of  the  commissioner  of  the  general  land-office. 

6.  Pbincipal  and  Agent — Ratification — Deed. 

Where  a  conveyance  is  made  by  one  acting  under  an  alleged  power  of  attorney,  a 
Bobsequent  conveyance  to  the  same  grantee  by  the  owner,  for  the  nominal  oonsid- 
eration  of  one  dolur,  although  it  does  not  purport  to  be  a  ratification  of  the  act  of 
the  alleged  attorney,  must  be  presumed  to  nave  been  intended  for  that  purpose.' 

7.  Appeal— Review— AssiesMBNT  op  Erbor. 

An  assignment  of  error,  that  "the  judgment  of  the  court  is  contrary  to  the  Law 
and  the  evidence, "  is  too  general  to  be  considered. 

Appeal  from  district  court*  McMullen  county. 

This  was  an  action  to  recover  an  undivided  one-half  of  Survey  Xo.  3,  section 
Ko.  6,  situated  in  McMuUen  county,  and  for  partition,  brought  by  A.  J.  and 
J.  J.  Dull  against  W.  W.  Talbert.  Judgment  tor  plaintlfEs,  and  defendant 
appeals. 

/.  Jf .  Seltford,  for  appellant.  T,  B,  Aroher,  for  appellees. 


^As  to  what  will  oonstitute  a  ratification  by  a  principal  of  the  unauthorised  acts  of  ui 
agent,  and  the  effect  of  such  a  ratification,  see  Nichols  v.  Shaffer  (MIoh.)  30  If.  W.  Rep. 
Sb3,  and  note:  Mining  Co.  v.  Beatty,  (Tenn.)  1  S.  W.  Rep.  849,  tuid  note:  StUlman  v. 
Fitzgerald,  (Minn.)  SS  N.  W.  Rep.  564;  Forchelmer  v.  Stewart,  (lovraj  S3  N.  W.  Rep. 
666;  Mortgage  Co.  v.  Henderson,  (Ind.)  12  N.  B.  Rep,  88;  Metcalf  v.  WiUlama,  (Uaaa.) 
11  N.  E.  Rep.  700;  Shinn  v.  Hicks,  (Tex.)  4  S.  W.  Rep.  486;  Thread  Co.  v.  Manufacturiag 
Co.,  (Pa.)  8AtlRep.794;  Culver  v.  Warren,  (Ean.J  IS  PacRep.577;  MerrlUv.Win 
son,  (Ulch.)  88  N.  W.  Rep.  716 ;  Schntz  v.  Jordan,  88  Fed.  »;  Hurley  t.  Watwm. 
(Uleh.)  86ff.  W.  Bep.  787;  King  V.  HaoEeUar,  (N.  T.)  IONTs;  Bep.  801. 
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Oainbs,  J.  TbUi  is  an  appeal  from  a  jadgment  in  favor  of  appellees 
i^lnst  appellant  for  the  recovery  of  an  undivided  half  interest  in  a  tract  of 
land  planted  by  virtue  of  a  oertiflcate  granted  to  Juan  Ignaclo  Bias.  The 
patent  issued  July  25>  1845,  to  S.  H.  Luckie  and  AVilllam  McCraven.  tis  as- 
signees, and  both  p^les  claim  under  the  patentees.  Folluwiog  the  patent, 
I4>pellees'  chain  of  title  is  as  foUows:  (1)  A  deed  of  partition  between  Luckie 
and  McGrav«i,  in  which  the  land  in  controversy  was  conveyed  to  Luckie;  (2) 
a  deed  fnnn  Lnckie  to  H.  W.  Jemi«ui,  and  James  £.  Oatcbet;  and  (3)  deeds 
from  Charles  A.  Jernigan,  James  T.  Jemigan.  and  Fannie  A.  Banks,  who 
are  admitted  to  be  the  sole  heirs  of  H.  W.  Jernigan  to  appellees  A.  J.  and  J. 
J.  Dull.  The  appellant  claims  under  a  deed  from  James  £.  Qatchett  to  one 
Sheppard,  dated  April  15,  1866,  and  by  mean  conveyances  from  Sbeppard 
down  to  himself;  and  is  shown  to  have  whatever  title  Chaitdiett  had  at  the  date 
of  his  conveyance.  This  preliminary  statement  is  suflBoient  for  a  proper  uii- 
derstanding  of  this  opinion  upon  appellant's  assignments  of  error. 

The  first  is  to  the  effect  that  the  court  erred  in  admitting  In  evidence  the 
certified  copy  of  the  transfer  from  Richardson  to  Luckie  and  HcCraven.  This 
conveyance  is  previous  to  the  issuance  ot  the  patent  to  Luckie  and  McCraven 
as  assignees,  and  is  not  a  link  in  the  chain  of  title  essential  to  be  proved,  but 
for  the  fact  that  it  is  referred  to  In  the  subsequent  deed  of  partition  between 
Luckie  and  McCraven,  and  is  necessary  to  show  that  the  land  in  controversy 
was  conveyed  to  Luckie  by  that  deed,  as  will  hereafter  appear.  It,  therefore, 
becomes  important  and  material  evidence.  It  is  insisted,  first,  that  the  trans* 
fer  does  not  dsecribe  the  land  sued  for.  This  is  true;  but  it  doee  not  purport 
to  convey  lands.  It  conveys  a  large  number  of  land  certificates  purcliased 
from  sundry  persons  who  are  mentioned,  and  names  Juan  Ignacio  Diaz,  one 
league  and  labor,  dated  11th  May,  1888,  No.  519.  The  appellees  showed  by 
the  certificate  of  the  commissioner  of  the  general  land-offlce  that  the  land  in 
controversy  was  patented  to  Luckie  and  McCraven,  assignees  of  Juan  Ignacio 
Diaz,  by  virtue  of  headright  certificate  Ho.  519,  issued  to  Diaz  on  the  day 
above  named.  This  shows  that  the  descriptitm  in  the  transfer  identifies  the 
certificate  by  date  and  number,  and  is  therefore  good.  But  it  is  further  in- 
sisted that  the  certificate  of  proof  of  the  transfer  is  not  in  accordance  with 
law.  The  body  of  the  certificate  is  as  follows:  "I,  John  W.  Smith,  clerk  of 
the  county  aforesaid,  do  hereby  certify  that  John  0.  Truchart,  one  of  the 
above  subscribing  witnesses,  who  being  duly  sworn,  in  due  and  solemn  form, 
that  he,  himself,  with  Andrew  J.  F.  Phelan,  signed  as  witnesses  when  William 
Bichardson  signed  and  acknowledged  the  forgoing  instrument  of  writing  for 
the  purposes  therein  set  forth."  The  statute  in  force  at  the  time  this  ac- 
knowledgment was  takes  makes  the  county  clerks  recorders  of  their  respect- 
ive counties  and  provides  that  "one  of  the  witnesses  of  the  number  required 
by  law  shall  swear  to  the  signatui-e  of  the  signer,  or  he  himself  shall  acknowl- 
edge the  same,  which  shall  be  certified  by  the  recorder,"  etc.  Pasch.  Dig. 
art.  4973;  Fatchal  v.  Perez,  7  Tex.  354;  McKUeick  v.  Colquhotm,  18  Tex. 
151;  Howard  v.  Colquhoun,  28  Tex.  134.  This  is  clearly  a  clerical  mistake 
In  the  certificate.  From  Devi.  Deeds,  we  deduce  the  rule  "that  an  inartifi- 
cial or  imperfect  statement  of  a  fact  required  to  be  stated  should  not  vitii^  a 
certificate."  Volume  1,  g  517.  It  has  accordingly  been  held  tbat  the  omis- 
sion of  a  material  word  does  not  invalidate  an  acknowledgment,  when  it  ia 
evidently  a  mistake  and  the  context  iu  order  to  give  it  meaning  necessarily 
supplies  the  deficiency.  Cajwl  Co,  v.  Russell,  68  111.  426;  Johnson  v.  MiU 
Co.,  13  Nev.  351;  Dickerson  v.  Davis,  12  Iowa,  353,  and  cases  cited.  See, 
also,  Blytfte  v.  Houston,  46  Tex.  67 ;  McDonald  v.  Morgan,  27  Tex.  503.  We 
think  the  certificate  In  question  admits  of  but  one  construction,  which  is  tliat 
the  word  "says"  or  "said,"  or  some  equivalent  term,  was  inadvertently 
omitted.  But  taking  it  literally  as  it  stands,  we  think  the  meaniug  Is  suffi- 
ciently oonv^ed  that  the  witness  was  sworn  to  the  facts  therein  stf^.  The 
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meaning  is  that  ha  signed  the  deed  as  a  snbscribing  witoeBS,  and  that  at  the 
Mme  time  the  grantor  signed  and  acknowledged  the  same.  We  think  this 
sufficient  under  the  statute  above  quoted*  in  force  at  the  time  tbe  proof  was 
made.  These  are  the  only  objections  urged  in  the  brief  to  the  admlasion  of 
the  transfer  in  evidence,  and  these  we  think  not  well  taken. 

The  second  assignment  is  that  the  court  erred  in  admitting  in  evidence  the 
deed  of  partition  between  Luckie  and  McCraven.  Thisdeed  was lUao objected 
to  on  the  ground  that  it  did  not  describe  the  land.  It  recites  that,  at  the  time 
of  its  execution,  all  the  certificates  transferred  to  the  parties  by  Bichu^laon 
had  been  located,  and  hy  it  Luckie  conveys  by  name  certain  tracts  to  McCra- 
ven, and  McCraven  conveys  all  other  lands  locked  by  virtue  of  these  owtifl- 
cates  to  Luckie.  The  land  in  controversy  consists  of  a  half  league,  and  lies 
on  the  south-west  side  of  the  Frio  river,  and  tlie  number  of  its  patent  is  61. 
This  land  is  not  named  in  the  deed  of  partition,  but  a  snrvey  for  a  half  league, 
made  upon  the  same  certificate  and  lying  on  the  north-east  side  of  the  Frio, 
is  named,  and  its  patent  is  Ko.  62.  It  therefore  appears  that,  by  reference  to 
the  Richardson  transfer  and  the  patent,  it  ta  made  certain  that  the  land  in 
controversy  is  conveyed  by  the  deed  of  partition  to  Luckie.  We  think  the 
fact  that  the  land  in  controversy  was  patented  by  virtoe  of  certificate  No.  519 
was  properly  proved  by  the  certificate  of  the  commissioner  of  the  general  land- 
office.  The  patent  did  not  show  the  number  of  the  certificate  by  virtue  of 
which  it  issued.  Article  2253  of  the  Revised  Statutes  authorizes  all  heads  <A 
departments  to  give  certificates  to  "any  fact  or  facts  contained  in  papers,  doc- 
uments, or  records  of  their  offices,"  and  provides  that  they  "shall  be  received 
in  eridenoe  in  all  oases  In  which  the  originals  would  be  evidence."  The  cer- 
tificate in  this  case  comes  clearly  within  this  provision.  It  i>  a  direet  fact 
which  is  here  certified,  and  not  a  conclusion,  and  therefore  the  certificate 
comes  within  the  purview  of  the  statute.   Holmea  v.  Coryell,  58  Tex.  680. 

The  objection  to  the  deed  from  Luckie  to  Jernlgan  and  Gatcbett.  on  account 
of  the  certificate  of  acknowledgment,  is  not  well  taken.  The  acknowledg- 
ment was  taken  before  the  clerk  of  the  county  court,  and.  although  the  certif- 
icate does  not  follow  the  exact  language  of  the«tatute,  it  complies  with  it  in 
substance.  Monroe  v.  Arledge,  2.j  Tex.  478.  The  deed  from  Charles  H.  and 
James  T.  Jernlgan  to  plaintiffs  was  also  objected  to  by  the  defendant  in  the 
court  below,  and  this  objection  was  well  taken.  The  acknowledgment  was 
taken  in  the  state  of  Alabama  by  a  judge  of  probate.  Article  4306  of  the  Re- 
vised Statutes  provides  that  "the  acknowledgment  or  proof  of  an  instrument 
of  writing  for  record  may  be  made  without  this  state,  but  within  the  United 
States,  before  either  (1)  a  clerk  of  a  court  of  record  having  a  seal;  (2)  a  com- 
missioner of  deeds  duly  appointed  under  the  laws  of  this  state;  (8)  a  notary 
publte."  We  find  no  antbori^  for  a  judge  of  a  court  of  record  to  take  an  ac- 
knowledgment without  the  state.  We  presumetfaeattration  of  the  trial  judge 
was  not  called  to  the  change  in  the  law  in  this  reapeat  which  was  made  tbe 
Revised  Utatatee.  For  the  error  of  Uie  court  In  admitting  the  deed  under 
oonaideration  the  judgment  mast  be  reversed.  Without  this  oonveyanoe  the 
plaintifEs  failed  to  ahow  title  to  a  half  of  the  land  for  which  they  recovered 
judgmmt. 

With  a  view  to  another  l^al,  we  will  say  that,  if  tbe  deed  in  question  had 
been  properly  admitted,  we  think  the  conveyance  purporting  to  be  from  tbe 
Jernigans  and  Mrs.  Banks,  by  attorni^,  to  plaintiffs,  would  have  been  prop- 
erly admitted,  although  no  power  of  attorney  was  legally  proved.  It  appears 
to  be  duly  adEnowledged.  The  last  deed  being  for  the  nominid  conaideratiim 
of  one  d<rilar,  although  it  does  not  purport  to  be  a  ratification  of  the  act  of  the 
alleged  attorney,  moat  be  presumed  to  have  beoa  intended  for  that  puiposa. 
This  is  the  reasonable  deduction  from  the  tacts.  Ths  ratiflcfUdon  would  navs 
raided  back  and  made  good  the  deed  executed  1^  the  alleged  att(»iisy.  Bank 
T.  Warren,  15  K.  7.  577.   Tbe  court  did  not  ecr  inexcludiu^UwoonTctraooe 
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from  H.  W.  Jernigan  to  Jamea  £.  Gatofaett.  It  is  dated  the  20th  of  DeceDiber, 
1843,  and  shows  upon  its  face  that  it  was  but  a  mortgage.  The  assignment 
that  "the  Judgment  of  the  coart  la  contrary  to  the  law  and  evidence"  is  too 
general  to  be  considered.  For  the  error  poiotad  out  the  judgment  ia  revezaed* 
and  the  cause  remanded. 


Bus «.  MiasouBi  Fao.  Rt.  Ck>. 

(Supreme  Court  of  Term.  May  16, 1888.) 

1.  RULROXO  COHFAHIBB— RsoUUTIOIf  BT  StaTHTB— C03ITBA.0TB  WITH  ElCPLOTIS. 

Rev.  St.  Mo.  S  818,  provides  that  no  oBioer  or  employe  of  any  railroad  corporation 
aball  be  intereated  In  fumlablng  supplies  to  such  company,  nor  in  the  busioess  of 
transportation,  as  a  common  carrier,  of  freight  or  passengers  over  the  works  owned, 
leased,  or  operated  by  the  company  of  which  he  is  ofBcer  or  employe.  Plaintiff  was 
•tock  agent  of  defendant,  a  railway  corporation  existing  under  the  laws  of  Hia- 
aoori,  and  operating  a  road  In  Texas ;  and,  while  so  employed  he  made  a  contract 
wltii  def enunt  whereby  he  leased  for  a  term  of  yeara  certain  of  defendant**  stock- 
yarda  in  Texas,  defendant  to  pay  him  one  dollar  per  car  for  loading  and  unloading 
stock,  for  which  he  was  to  ftunuh  forage,  to  be  chafed  igahist  siuppers,  and  eoi- 
leebed  by  him.  Held,  that  the  ocmtract  of  toaae  was  void  under  tlie  MiMonrl  stat- 
ata. 

9.  Samb— lUnncAnoK. 

Held,  also,  that,  the  oontraot  being  void  in  Its  inception,  no  act  of  rattflcation 
could  make  It  valid. 

Commisaioneni'  decision.   Appeal  from  district  court.  Grajson  county. 

This  was  an  action  by  K.  H.  Rue  against  the  Missouri  Pacific  Baitway 
Company  to  recover  damages  for  breach  of  a  contract  of  lease.  There  was  a 
Judgment  for  defendant,  and  plaintiff  appeals. 

Hare  <(  Head,  for  appellant.  R.  C.  Foster  and  A.  B.  WUkimont  for  ap- 
pellee. 

AcKEB,  J.  In  the  spring  of  1881,  appellant  entered  into  a  parol  contract 
with  Hill,  the  general  freight  agent  of  appellee,  to  become  stock  agent  for 
appellee  at  a  salary  of  •2,000  a  year,  and  to  lease  from  appellee  its  stock- 
yards at  Yinita  and  Muscogee,  in  the  Indian  Territory,  and  at  Denlson  and 
Gaiaesville,  in  Texas,  for  a  term  of  five  years,  at  the  annual  rental  of  $800 
per  year,  payable  quarterly  in  advance;  appellee  to  pay  him  one  dollar  a  car 
for  loading  and  unloading  stock,  he  to  furnish  forage  for  stock,  to  be  charged 
against  shippers*  collected  by  appellee,  and  paid  to  him.  A.  A.  Talmage, 
general  mani^r  at  appellee's  road,  was  in  Benison  when  the  contract  was 
entered  into  between  Hill  and  Hue,  and  assented  to  It.  Appellant  imme- 
diately entered  upon  the  performance  of  his  duties  under  the  contract,  boUi 
as  stock  agent  and  lessee  of  the  yards,  and  soon  thereafter  made  a  con- 
tract with  J.  S.  Talmage,  brother  of  A.  A.  Talmage,  by  which  J.  S.  Talmage 
became  the  owner  of  two-thirds  interest  in  the  stook-yards  contract.  On 
June  1,  ^881,  that  part  of  the  contract  relating  to  the  lease  of  Uie  stock- 
yards was  reduced  to  writing,  and  ^ecnted  in  the  city  of  St.  Louis,  Mo.,  by 
being  signed,  "The  Missoubi  Faoifio  Railway  Gomfant.  By  A.  A.  Tal- 
mage, General  Manager,"  and  "B.  H.  Bub;"  J.  S.  Talmage  not  appearing 
to  be  a  party  to  the  contract.  Appellant  continued  to  operate  the  stock- 
yards  under  his  lease,  paying  rmt,  and  receiving  pay  for  his  services  from  ap- 
pellee, until  in  February,  1883.  when  he  received  notice  from  appellee  to  sur- 
render the  yards.  Appellant  refused  to  obey  this  notice,  and  continued  to 
run  all  the  yards  until  May  1,  188ii,  when  appellee  took  forcible  possession 
uf  tlie  Denison  yards,  and  discontinued  all  business  at  the  Yinita  yards.  Ap- 
)>el]ant  continued  in  possession  of  all  yards  named  in  the  contract,  except  the 
Df  iiison  yards,  and  continued  to  operate  them  down  to  the  time  of  the  trial, 
and  WHS  piiid  by  appellee  for  bis  services  according  to  the  contract,  but  ap- 
pellee refused  to  receive  fnnn  iqipeUaat  the  rents  due  cm  the  owi^iiiot  afbar 

Digiiized  by  CjOOglC 


534 


B0UTHWE3TSRN  REPOBIEB. 


[Tex. 


it  took  possession  of  the  Denison  yards.  TUs  suit  was  brought  by  appellant 
to  recover  damages  for  breach  of  the  contract  oi  lease  by  depriviug  liim  uf 
ttie  division  yards,  and  dlscontinning  the  business  at  the  Yinita  yards.  The 
stock-yards  were  the  property  of  the  Missouri.  Kansas  &  Tezaa  Bailway  Com- 
pany; appdiee  being  leasee  <tf  tberailroad,  property,  and  franchises  of  that 
company.  A.  A.  Talmage  was  impi^nted  manager  of  the  Missouri,  Kansas 
&  Texas  Bailway  Company  on  December  1,  1880.  and  cwntinued  in  the 
same  position  for  appellee,  when  the  road  came  into  its  hands.  Appellant 
ceased  to  be  stock  agent  in  October,  1882.  The  written  contract  of  lease  exe- 
cuted on  June  1,  lt»l,  was  offered  in  evidence  by  appellant  and  was  ob- 
jected to  by  appellee  on  the  following  grounds:  "Because  said  instrument  la 
not  shown  to  have  been  executed  by  defendant,  or  by  any  one  by  it  thereuuto 
lawfully  authorized,  and  because  it  is  not  shown  to  have  been  executed  by  any 
one  authorized  thereunto  by  writing;  because  it  does  not  appear  to  have  been 
executed  by  an  officer  authorized  by  law,  and  is  not  under  the  corporate  seal, 
and  no  authority  from  defendant  for  its  execution  is  shown ;  and  because  the 
acts  shown  and  relied  on  as  acts  of  ratification  thereof  were  not  done  by  any 
person  shown  to  have  antliority  to  ratify  said  instrument;  and  because  said 
acts  were  not  shown  to  have  been  done  by  any  person  authorized  by  writing 
to  ratify  the  same,  nor  by  any  person  having  authority  to  rati^  the  same, 
given  by  said  corporation  or  its  stockliolders,  or  by  its  board  of  directors, 
nor  withany  knowledge  on  the  pai*t  of  said  stockholders)  nor  of  said  directors, 
or  any  one  representing  said  corporation,  of  the  existence  or  terms  of  said 
lease;  and  because  such  acts  were  not  in  themselves  sufficient  to  constitute 
a  ratiScation  under  the  circurostancfs  under  which  they  were  done;  and  be- 
cause said  lease  is  unlawful,  beyond  the  power  of  the  corporation  to  make, 
contrary  to  public  policy,  and  void."  The  objection  was  sustained,  the  lease 
excluded,  and  judgment  rendered  for  appellee. 

It  does  not  appear  from  the  findings  of  the  court  whether  the  objection  was 
sustained  upon  a  part  only  or  all  of  the  grounds  stated.  If  any  one  of  these 
grounds  was  sufficient  to  support  the  objection,  then  the  ruling  of  the  court 
must  be  sustained.  Under  the  vivw  we  entertain  of  the  law  of  the  case,  it  is 
not  necessary  to  consider  all  of  them.  It  is  contended  by  appellant  that  the 
appointment  of  A.  A.  Talmage  to  the  position  of  general  manager,  together 
with  the  control  exercised  by  liim  over  the  stock-yards  by  virtue  of  bis  office, 
conferred  upon  him  authority  to  make  the  lease.  Article  548  of  our  statutes 
provides  that  uo  state  of  inheritance  or  freehold,  or  for  a  term  of  more  than 
one  year,  in  lands  and  tenements,  shall  be  conveyed  from  one  to  another,  unless 
the  conveyance  be  declared  by  an  instrument  In  writing,  subscribed  and  de- 
livered by  the  party  disposing  of  the  same,  or  by  his  agent  thereunto  author- 
ized by  writing.  The  lease  being  for  a  term  of  more  than  one  year,  to  be 
valid,  must  have  been  executed  by  appellee,  or  by  its  agent  thereunto  author- 
ized by  writing.  Thei-e  is  no  pretense  that  Talmage  ever  had  any  express 
auttiority,  by  resolution  of  the  board  of  directors  or  otherwise,  to  mske  the 
lease.  We  understand  the  word  "thttvunto,"  used  in  the  statute ^oted.  to 
mean,  unto  this  or  that;  that  is,  the  particular  thing  done.  We  do  not 
think  the  power  to  control  and  manage  the  yards,  which  were  necessary  appur- 
tenances to  carrying  on  the  business  of  common  carrier  of  stock,  carried  with 
it  the  power  to  dispose  of  Uie  yards  by  leasing  them,  and  throwing  over  their 
management  and  control  to  another.  Appellee  owes  its  existence  to  thecour 
Btitution  and  laws  of  the  state  of  Missouri,  under  and  by  virtue  of  which  it 
obtained  its  being,  and  from  which  it  derived  all  its  powers.  Katural  per- 
sons may  make  any  contract  or  perform  any  act  not  prohibited  by  law.  while 
artificial  persons  (corporations)  can  do  only  those  things  which,  by  express 
grant  or  necessary  implication,  th^y  areauthorlzed  or  empowered  to  do  by  the 
laws  of  the  stiUe  under  which  their  charters  were  obtained.  The  lavrs  ot 
Missouri  (McUonSlS  of  the  Bevised  Statutes)  prorldeB  that  n<t,preaideDtt  di- 
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rectcv.  oBLem,  agent,  or  employe  of  any  railroad  oorpontioa  q)erallng  a  rall- 
zood  shall  heieafter  be  tntereated  in  any  manner,  directly  or  indizecUy,  in 
fomiehing  materials  or  supplies  to  such  onnpanr;  nor  sbidl  any  sudi  offlcer* 
agent,  or  employe  of  any  railroad  cmnpany,  OTai^^^er  oori><»»tlon,  owning 
or  controlling  or  managing  a  nUlroad,  be  interested,  diredily  or  indirectly,  in 
the  business  of  transportanon,  as  a  common  carrier,  of  freight  or  passengers 
over  the  works  owned,  leased,  controlled,  or  <^rated  by  the  oorporation  of 
which  he  Is  an  officer,  agent,  or  employe.  That  appellant  was  the  stock  agent 
and  employe  of  appellee  at  the  time  the  contract  of  lease  was  executed  there 
ia  no  controversy.  It  is  equally  clear  to  us  that,  by  the  term  of  the  contract, 
he  became  interested  in  famishing  supplies  (forage  for  live-stock)  to  appel- 
lee, and  that  he  becfune  also  interested  in  the  business  of  transportation  as 
common  carrier  over  the  roads  operated  by  ap^wUee.  Under  the  law,  ap- 
pellee, as  common  carrier,  was  bound  to  transport  Uve-stook,  and  to  furnish 
forage  for  their  sustenance.  The  ftoage,  so  furnished  hy  appellant,  was  fur- 
nished to  the  comi»ny,  and  the  supplying  of  forage  was  an  indispensable 
part  of  the  business  of  common  carrier  of  that  kind  of  freight.  Had  the  con- 
tract been  entered  into  by  the  president  and  secretary  of  the  company  i^r 
resolution  adopted  by  the  board  of  directors  authorizing  them  to  make  it,  and 
had  It  been  executed  with  strict  observance  of  all  formalities,  it  would  have 
been  void,  because  it  was  prohibited  1^  the  laws  of  the  state  from  which  ap- 
pellee derived  its  existence  and  its  powtts.  fitoiy,  Confl.  Iaw,  174,  175, 
and  note  a;  Matt/MWBV.  Bkinker,  62Mo.,  331;  Black  v.  Canal  Co*»  22  N.J. 
!Eq.  422.  Ve  think  this  statute  of  Missouri  a  wise  and  beneScent  law,  and 
that  it  applies  to  all  corporations  chartered  under  the  laws  of  that  states  with- 
out regard  to  whether  the  prohibited  contract  is  to  be  performed  within  or 
without  that  state.  We  tiiink  it  wholly  immaterial  whether  the  instrument 
be  called  a  lease  or  a  contract;  it  was  prohibited  by  the  laws  of  Missouri,  to 
which  those  dealing  with  appellee  must  look  to  see  what  contracts  it  could 
make.  No  acts  of  ratlQcation  can  validate  or  make  effective  that  which  is 
void. 

We  deem  it  unnecessary  to  consider  other  questions  presented.  We  are  of 
opinion  that  the  court  did  not  err  in  excluding  the  contract  0f  lease^  and  that 
the  judgment  of  the  oonrt  below  should  be  affirmed. 

Stayton,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adi^ited,  and  the  judgment  affirmed. 


Gttlf.  C.  &  S.  F.  Bt.  Oo.  «.  Fool. 
(Swxtnme  Court  of  TOcat.  Uagr  15,  im) 
1.  Puunme— ExoBFTiOKB— iSoBPftrsAea. 

Where  a  pleading  contains  details  whioh  mlcht  well  h»ve  been  omitted,  hot  which 
mere^  indicate  the  scope  of  the  tefttimony  to  be  introduced,  they  cannot  injure  the 
oppoaite  party,  and  it  im  not  material  error  to  ovrarule  exceptions  to  them. 
%  TBui^KsBRuonoim— Bbtrition. 

Where:  in  an  actlrai  tor  ueeliffence,  the  court,  In  its  general  diarge,  gives  the  law 
appllcabu  to  the  case  as  made  oj  the  erldenoe.  It  la  not  error  to  rejeot  addlUonai 
charges  reqaeated,  as  to  the  duty  and  d^ree  of  ovre  smd  skiU  le^nlnd  of  defend- 
ant, and  the  conditions  of  its  UabiUty. 
9.  Wirmns— SxAiiiHAinoi[*~KwuujaA 

It  Is  wltAln  the  dlsoTBtlon  of  the  oonrt  to  permit  a  witness  to  be  recalled  to  cor^ 
rect  his  evidence  previously  given. 
4.  SxnM — Cross- EXA.H1NAT10II — Limit. 

It  Is  within  tiie  discretion  of  the  court  to  require  counsel  to  cease  orose-ezamining 
a  witoese  upon  a  matter  about  wliich  the  witness  has  answered  fuUy  several  Umos, 

ft.  DAMAOBH — HCABCXB  OV — NbOLIQSNCE — RaILBOAD  Ck>MFAXIBS. 

Id  an  action  for  damages  to  piaintilTs  otopb  and  land,  caused  by  the  overflow  of 
an  embankment  on  defendant's  railway,  tne  measure  of  damages  is  the  market 
value  of  the  crops  at  the  time  they  were  destroyed,  and  the  amount  of  Injury  to  Vbe 
land,  as  shown  by  the  testimony. 
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Appeal  from  district  court,  Bosque  county. 

Thia  was  an  action  by  J.  B.  Pool  against  the  Gulf,  Colcnudo  &  Santa  Fe 
Ballwaj  Company  for  damages  to  plaintiff's  crops  and  land  bj  an  oreiflow  of 
water,  caused  by  the  alleged  negligent  coDStnu^on  of  a  bridge  and  embank- 
ment on  defendant's  railway.  There  was  a  Teidiet  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

W.  if.  Flournoy,  for  appellant. 

Walker,  J.  Appellant  was  sued  by  appellee  for  damages  for  Injury  to  his 
land,  and  crops  of  cotton  and  outs,  adjoining  the  track  of  the  railway  of  appel- 
lant, caused  by  alleged  negligence  in  its  construction  of  a  bridge,  and  an  em- 
bankment north  of  the  bridge;  whereby  the  waters  of  Neil's  creek  were 
swollen  by  rain,  were  thrown  orer  the  adjoining  flelds,  washing  away  the 
soil,  and  destroying  the  growing  crops  thereon.  The  petition  described  the 
situation  of  the  land,  the  dimensions  of  the  embankment,  the  want  of  culverts 
and  slnices,  and  the  width  of  space  left  at  the  bridge  In  its  construction,  and 
alleged  defects ;  giving  also  a  history  of  tlie  effect  floods  had  upon  the  land  be- 
fore the  obstruction.  The  extent  of  injury  to  the  land  is  set  out,  and  the 
acreage,  and  value  per  acre  of  the  crops  alleged  to  have  been  destroyed.  The 
demurrer  and  exceptions  were  overruled.  The  special  exceptions  applied  to 
the  details  g^ven,  which  might  bare  been  omitted;  but  their  presence,  as  in- 
dicating the  scope  of  the  teetimony  to  be  Inboduoed,  oould  have  been  of  no 
injury  to  the  defendant  There  was  no  material  eixor.  then*  in  overruling 
the  exceptions. 

Complaint  is  nrged  against  the  action  of  the  court  in  interrupting  counsel 
for  defendant  in  the  cross-examination  of  the  witness  Preston.  The  explana- 
tion given  by  the  judge  in  the  bill  of  exceptions  must  be  taken  as  true,  "that 
the  court  did  say  that  the  witness  had  already  answered  the  question  several 
times,  and  he  thought  that  was  often  enough;  he  thought  the  witness  had 
been  cross-examined  fully  enough  on  that  point.  Bnt  the  defendant  had  fall 
liberty  and  did  continue  the  examination  as  to  other  matters.  Counsel  was 
stopped  because  he  was  persisting  in  interrt^tlng  the  witness  upon  a  matter 
about  which  he  had  answered  fully  sevwal  Umes."  In  the  examination  of 
witnesses  the  subject  lies  lAlefly  in  the  dtocretion  of  the  judge  before  wliom 
the  cause  is  tried.  The  great  object  is  to  elicit  the  truth  from  the  witness; 
but  the  character,  moral  courage,  bias,  memory,  and  other  c^rcnmstanoeB  of 
witnesses  are  so  various  as  to  require  almost  equal  variety  in  the  manner  of 
interrogation*  and  the  degree  of  Its  intensity,  to  obtain  that  end.  1  Greenl. 
Ev.  §  $31.  It  does  not  ai^ear  that  any  Injuzy  resulted,  or  oould  have  re- 
sulted, from  the  action  of  the  judse,  in  the  exercise  of  his  duty,  in  directing 
the  examination;  and  his  action  mil  not  be  revised.  It  was  also  within  the 
discretion  of  the  court  to  permit  ttie  plaintiff  to  he  recalled  to  oorreet  his  ev- 
idence before  given. 

By  the  testimony,  platntliTB  case  was  that  tlie  railroad  trat^  ran  north 
through  plaintiiTs  dtid,  near  the  Bosque  river  on  the  east,  and  crossing  Neirs 
creek  on  plaintiff's  land.  The  creek,  at  the  bridge  ran  at  the  foot  of  a  hill  on 
thesoutfa;  thefleldrlslnggraduallytothexKnthandeast.  Thebridgespanned 
the  creek  from  the  hill  on  the  souUi  to  an  anbonkment  thrown  up  to  support 
the  track  to  the  north.  The  embankment  is  vaiiously  estimated  at  7|  feet  to 
15  feet  in  height.  The  triu^  from  the  bridge  descended  for  a  distance  from 
SOO  to  700  yaras;  then  ran  on  a  level  for  about  250  yards;  then  benn  an  niH 
ward  grade.  The  embankment  at  the  creek  waa  only  18  inches  or  zfeet  high. 
The  water  broke  over  the  track  about  500  yards  from  the  bridge,  and  for 
abont  250  yards  the  embankment  and  track  were  washed  swaj;  Uie  water 
running  with  much  force  along  the  west  side  of  the  embankment  nwth,  (or 
up  bill,  as  stated  by  one  witness,)  and  making  a  passage  eastward  across  the 
track,  deatroying  totally  about  40  acres  of  cotton  on  the  west,  and  14  acres  of 
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oata  on  the  east,  of  the  track.  On  the  west,  much  soU  was  washed  oft;  all 
the  loose  soil  tailing  the  cotton  by  Its  roots,  leaTing  the  surface  in  holes.  The 
testimony  was  conflicting  as  to  the  dimensions  of  the  opening  at  the  bridge 
left  for  the  passage  of  the  waters  of  the  creek.  It  was  in  evidence  that  the 
creek  hnd  been  as  high  before  in  1884,  1873, 1S72.  and  1870.  The  flood  in 
1884  was  harmless  from  the  backwaters  from  the  Bosque  preventing  aoy  cur- 
jent.  There  were  no  culverts  in  the  embankment.  The  court  charged  the  j  ury 
"  that  it  was  the  duty  of  the  company  to  leave  sufficient  opening  [at  the  track] 
for  the  water  caused  by  ordinary  raln-falla  flowing  aloog  said  creek,  and  fol- 
lowing the  usual  course,  to  escape,  so  as  to  prevent  the  same  from  causing  any 
injury  to  the  plaintiff's  land  and  crops.  But  defendant  was  only  bound  to  pro- 
vide against  such  damages  aa  could  have  been  reasonably  anticipated,  and 
would  not  be  guilty  of  such  culpable  negligence  aa  to  make  it  responsible  if  it 
failed  to  pro^de  against  such  extraordinary  floods  as  would  [uot]  have  been 
reasonably  foreseen  by  men  of  ordinary  engineering  skill  and  saffacity,  re- 
quired in  the  construction  of  such  railroads  in  general.  By  the  expression 
*  extraordinary  floods,'  as  used  herein,  is  meant  such  floods  as  are  of  such  un- 
usual occurrence,  as  could  not  have  been  foreseen  by  men  of  ordinary  expe- 
rience and  ordinary  prudence.  Ordinary  floods  are  those,  the  occurrence  of 
which  may  be  reasonably  anticipated  from  the  general  experience  of  men  re- 
siding i  n  the  region  where  such  floods  happen. "  The  liability  of  want  of  such 
care  and  skill  was  given.  The  measure  of  damages  given  In  the  charge  was 
the  market  value  of  the  cotton  and  oat  crops  at  the  time.  If  any,  they  were  de- 
stroyed, iind  the  injury  to  thH  land  aa  shown  by  the  testimony.  The  jury  were 
also  charge*]  that  "if  they  foun<l  from  the  testimony  that  the  bridge  and  the  em- 
bankment were  properly  constructed,  having  sufficient  opening  forthe  escape 
of  the  water  from  ordinary  rain-falls,  and  sufficient  culverts  and  sluices  in 
said  embankment  for  the  eacape  of  the  water  from  such  rainfalls,  *  .*  * 
or  if  the  injury  was  caused  by  an  extraordinary  rain-fall,  to  find  for  the  de- 
fendant. The  verdict  was  for  $600  damages  to  the  land,  and  9470  for  the  de- 
struction of  the  cotton  and  oat  crops.  The  court,  in  its  general  chai^,  gave 
the  law  applicable  to  the  case  as  made  by  the  testimony.  There  was  no  error 
in  rejecting  the  additional  charges  as  to  the  duty  and  the  d^ree  of  care  and 
skill  required  1^  the  defendant,  and  the  conditions  of  its  liability  for  damages. 
The  rule  for  computing  damages  is  not  suMect  to  criltcism.  Railroad  Co.  t. 
aW«f<p,e2T6z.596;  HaUwanCo.v.TaiU^lex.W;  BaUroad  Co.Y.John^ 
«on»  65  Tex.  893.  TbB  confltet  In  tiw  testimony  as  to  the  sufficiency  of  the 
<^pening  left  at  Uie  erosring  of  the  cre^.  wbethor  the  bridge  and  embankment 
were  properly  Cfmsteucted,  as  to  whether  tbls  was  an  extraordinary  rain-fall, 
M  to  the  water  actually  breaking  through  the  embankmenti  and  the  flood  of 
water  towards  and  through  the  break,  the  destnietion  and  nine  of  the  crops, 
and  the  extent  of  the  Injury  to  the  Bivface  ai  the  landt  were  all  subjects  to  be 
passed  upon  by  the  jury.  The  lUMsenes  of  slnioea  and  culverts,  alleged  in 
pleadings,  and  noticed  In  the  cbai^  of  the  court,  could  not  have  injured  d»> 
lendant  A  failure  to  establish  his  case  in  part  will  not  affect  his  rights  upon 
what  plaintiff  was  able  to  and  did  establish.  The  main  facts  were  few,  and 
seemingly  well  supported  by  testimony.  The  embankment  did  raise,  the 
water;  the  water  broke  through  the  embankment;  a  current  flowed  north- 
ward towards  the  break,  taking  the  cotton  and  surface  soli  in  Its  course,  and 
oorerlng  the  oat-fleld  on  the  east  of  the  embankment  with  mni.  The  creek 
had  been  aa  high  before,  and  inquiry  would  have  shown  it;  aod  ordinary  eare 
would  have  demanded,  upon  the  iuConoatlon.  that  such  floods  should  have 
hem  guarded  against.   We  And  no  arior.  The  judgment  Is  afilrmed. 
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MIS90U&I  Pao.  By.  Co.  o.  Aybbs. 
(Supreme  C<mrt  of  Texas.  May  15, 1888.) 

1.  R&ILBOAD  CoKPAiriSS— LlABIUTT  rOB  NlOLIOINCB— FlHBS— EviSBHOa. 

In  ui  action  against  a  railway  oompany  for  injury  to  plaintifl'i  giMa  by  Area  al- 
teged  to  have  been  set  by  sparks  from  defendant's  engine,  the  evidence  showed 
that  defendant's  road  passed  through  plaintiff's  land;  that  the  fire  occurred  soon 
after  the  train  passed ;  that  dry  grass  and  weeds  were  permitted  to  accumulate  on 
defendant's  right  of  way  at  and  about  the  place  where  the  fire  oocnrred;  and  that 
at  the  time  anA  before  uie  fire  it  was  not  unusual  for  defendant's  ensineft  to  throw 
sparks  and  coals  of  fire  on  its  right  of  way.  The  trial  court  found  toat  the  fire  oc- 
curred through  the  negUg;eQce  of  defendant.  Seld,  that  the  supreme  court,  on  ap- 
peal, could  not  say  that  the  eridenoe,  althovffh  circumstantial,  was  Imnffloient  to 
support  the  finding.* 
S.  Bavb— Mbasubx  or  Daiugm. 

In  addition  to  the  value  of  the  grass  on  the  ground  at  the  time  the  fire  oocnrred, 
plaintiff  was  entitled  to  damages  resulting  from  injury  to  the  grass  roots,  whereby' 
the  ground  was  rendered  less  productive. 

Afmeal  fnun  district  court*  SfeLennan  county. 

This  was  an  action  by  J.  Q.  Ayere  agatiut  the  Missouri  Pacific  Railway 
Compaay  for  damages  to  plaintiff's  grass  caused  by  fires  alleged  to  have  been 
set  by  sparks  from  defendant's  engines.  There  was  a  trial  to  the  court,  and 
a  judgment  for  plaintiff.   Defendant  appeals. 

Clarkt  Dyer  A  BaUinjftr»  for  appellant. 

STATTOHt  0.  J.  This  addon  was  brought  to  recover  damages  for  injuriea 
daimed  to  have  resulted  from  fires  negligently  caused  In  tlie  (iteration  of  ap- 
pellant's trains*  whereby  grass  was  burned,  and  by  injury  to  the  roots  the 
growth  oi  grass  was  impeded.  Tlie  fires  occurred  on  several  occasions  dtir- 
Ing  the  months  of  September,  October,  and  November,  1888.  It  is  insisted 
that  the  evidence  is  Insufficient  to  show  that  the  fires  bad  tiielr  origin  from 
spaxtai  or  coals  escaping  from  the  locomotive  of  appellant,  and  it  is  true  that 
direct  proof  of  that  fa^  was  not  made,  except  as  to  two  fires  that  togetlier 
consumed  only  40  acres  of  grass.  It  was  proved,  however,  that  the  appel- 
lant's railwiqrran  tlm)ugh  the  land  appellee  had  leased;  that  the  fires  occurred 
soon  after  the  trains  passed,  or  usually  passed;  that  dry  grass  and  weeds  were 
permitted  to  accumulate  on  appellant's  right  of  way  at  and  about  tiie  places 
where  the  fires  occurred;  and  that  at  the  time  and  before  the  fires  occurred  it 
was  not  unusual  for  appellant's  eogines  to  throw  sparks  and  coals  ctf  fire  oa 
its  right  of  way.  One  witness  stated  that,  "both  before  and  after  these  fires» 
defendant's  engines  often  threw  sparks  and  coals  of  fire  from  smoke-stack 
and  bottom  of  engine;  there  was  a  cut  in  the  road  where  these  fires  occurred. 
I  lived  in  a  few  hundred  fbet  of  tbe  right  ct  way  at  this  point  of  defentlant's 
road.  Grass  and  weeds  grew,  and  in  some  places  were  standing,  clear  up  to 
the  ties  where  the  fire  occurred.  **  On  this  character  of  evidence  the  j  tidge  who 
tried  the  cause  found  that  the  fires  occurred  through  the  negligence  of  the  ap- 
pellant, and  we  cannot  hold  ihab  the  evidence,  circumstantial  though  it  was, 
as  to  tbe  cause  of  all  the  firea  except  two,  was  iDsufflcirat  to  sustain  the  find- 
ing. Upon  such  facts,  such  would  be  tbe  conclusion  oi  most  minds,  in  the 

^Evidence  that  a  defendant  railroad  company  has  allowed  combustible  materials  to 

aeoumulate  on  its  land,  liable  to  take  fire  from  sparks  escaping  from  passing  enginea, 
and  to  communicate  it  to  adjacent  property,  is  sufficient  to  warrant  the  jury  in  imput- 
ing negligence  to  the  defendant  Clarke  v.  RaUway  Co.,  (Minn.)  23  N.  W.  Rep.  586; 
Railroad  Co.  v.  Benson,  (Tex.)  5  8.  W.  Rep.  ;  Steele  v.  RaUway  Co.,  (Cal.)  16  Pac. 
Bep.  851.  As  to  the  presumpUou  of  negligence  which  arises  when  a  flna  is  caused  by 
sparks  escaping  from  a  locomotive,  see  Rose  v.  Railway  Co.,  (Iowa,)  8i  N.  W.  Rap.  4fiO, 
and  note;  Wolff  v.  R^wsy  Ca,  (Hlnn.)  25  N.  W.  Rep.  ftS,  and  note;  Botcher  v.  RaU- 
road  Co.,  (Cat)  8  Pac.  Rep.  174,  and  note;  TUley  v.  Railway  Co.,  (Ark.)  d  S.  W.  Rep.  8, 
and  note.  That  no  such  presumption  arises  in  the  absence  of  atatute,  see  Ballwar  Oa. 
V.  Hizon,  (Ind.)  11  H.  £.  R^.  m. 
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absence  of  some  evidence  showing  a  Ukellliood  that  it  otherwise  originated. 
In  addition  to  the  value  of  the  grass  on  the  ground  at  the  time  the  fires  oo- 
earred.  the  appellee,  under  the  pleadings  and  proof,  was  entitled  to  receive 
such  damages  as  resulted  from  injary  to  the  grass  roots,  whereby  the  ground 
was  rendered  less  productive  of  grass  during  bis  tenancy  than  it  would  have 
been  had  the  fires  not  occurred.  There  was  some  conflict  of  evidence  as  to 
the  «raa  burned  over,  but  th«e  was  evidence  from  which  the  court  might 
bavefonnd  the  burned  area  greater  than  be  did.  The  record  does  not  present 
a  case  In  which  this  oourt  would  be  authorized  to  set  aside  a  finding  on  the 
ground  that  there  was  not  sufficient  evidence  to  sustain  it,  and,  as  there  is  no 
other  ground  on  which  the  oorrectness  of  the  judgment  ia  questioned,  it  will 
be  affirmed. 


Bbahoh  0t  at.  «.  Hakbiok  et  ah 
(Supreme  Court  of  Texaa.  May  IS,  1888.) 

1.  KutcrrOBO  jum  AnioNiBnuTOB^AcoouHTiiie— Dbla.t  in  Caluho  tor. 

Rev.  St.  Tex.  ut.  1839,  proTidtng  that,  when  letters  testamentary  or  of  admlnlft- 
traUon  have  been  grantaa,  "the  persona  intwested  in  the  adminlBtration  may  pro- 
ceed after  any  lapse  of  time  to  oomp<^  a  settlsinent  of  aa  estate  which  does  not  ap- 
pear from  the  record  to  hare  been  cloted, "  abrogates  the  mles  that  the  adminlstrs- 
tion  la  presumed  to  have  been  closed,  where  a  considerable  length  of  time  has 
elapsed  since  ttie  last  order  was  made;  and,  fn  the  absence  of  an  order  of  record 
sbtywing  the  settlement  of  an  estate,  such  settlement  may  be  compelled  at  any  time. 

9.  Same— Who  oak  ConFaL. 

A  purchaser  of  the  interest  of  as  heir  has  the  same  right  to  BfnHy  for  a  setUeiiMat 
of  the  estate  and  for  partition  as  the  heir  would  have  had. 

8.  PiLBTiTiOK— Bbtween  Ueiks— Jdkisdictio:^. 

Until  the  administration  of  an  estate  is  dosed,  the  county  court  in  Texas  has  ex- 
cluslre  jurisdiction  to  decree  a  partition  of  the  lands  of  the  estate  among  the  heirs, 
whm  the  title  is  clear  as  among  tMm,  and  there  are  ooadrenteolaliBal^  third  per- 
sons. 


Appeal  from  district  oourt.  Falls  county. 

Wharton  Snmeh,  appellant,  pro  w.  /.  D.  £um,  fbr  Minter,  Interrenor. 

Oainxb,  J.  This  is  a  proceeding  originally  instituted  in  the  county  court 
of  Falla  county,  by  Wharton  Branch,  one  of  the  appellants  here,  for  the  pur- 
pose cf  compelling  £.  G.  Hanrick,  who  was  alleged  to  be  the  administrator  of 
tbe  estate  at  Edward  Hanrick,  deceased,  to  make  an  exhibit  preparatory  to  a 
|MUtition  of  tbe  estate.  It  was  alleged  that  Branch  was  tbe  owner  of  a  dis- 
tiibuUve  share  of  the  estate;  that  E.  G.  Hanrick  was  appointed  administrator 
thereof  in  1867,  by  said  conrt,  and  ttiat  the  administration  had  never  been 
doaed.  £.  G.  Hanrick  appeared,  and  answered  that  the  administration  had 
been  closed  by  lapse  ot  time  and  by  operation  of  law.  Kllen  Hanrick,  Annie 
Hanrick,  and  Blizabetb  Clare,  Joined  by  her  husband,  heirs  of  the  intestate, 
also  appeared,  demurred,  and  speciaHy  excepted  to  the  petition,  and  also  pleaded 
specially  that  no  action  had  been  taken  in  the  court  in  reference  to  the  admin- 
istration in  10  yeasBi  and  that  there  was  a  suit  pending  in  the  district  court 
at  Falla  county  between  the  bdrs  for  a  rartltlon  of  the  estate.  Upon  hearing 
In  the  county  eonit,  it  was  ordered  that  E.  G.  Hanrick,  as  administrator,  make 
and  file  an  exbibtt  of  the  condition  of  the  estate.  From  this  judgment  he  ap* 
pealed  to  the  district  oourt.  J.  G.  Minter,  one  ot  appellants  in  this  court,  in* 
terrened  in  tbs  cause  after  it  was  appealed  to  the  district  court,  alleging  that 
he  was  administrator  of  the  estates  of  James  Hanrick,  John  Hanrick,  and 
Elizabeth  O'Brien,  deceased,  who  with  E.  G.  Hanrick  were  the  sole  heliB  of 
Bdwaid  Hanriek,  deceased,  and  joined  in  the  application  of  Wharton  Blanch. 
He  also  allsged  that  E.  6.  Hanrick  was  administrate  of  the  estate  of  Edward 
Hanrick,  deoeased,  and  that  the  estate  was  ready  for  partition  and  distribution. 
In  the  tIbw  we  take  of  the  case  upon  appeal,  it  is  not  necessary  to  notice  the 
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I»leBding8  further.  The  district  court,  upon  final  hearing,  denied  the  appUea- 
tion  to  require  the  administrator  to  make  an  exhibit,  and  adjudged  that  the  ap- 
plicant Branch  should  pay  the  costs.  The  judgmentredtea  that  the  court  was 
of  opinion  that  the  application  "comes  too  late,"  from  which  it  is  to  be  ii^ 
ferred  that  It  was  held  that,  by  reason  of  the  time  which  had  elapsed  between 
the  last  proceeding  had  in  the  county  court  emd  the  filing  of  the  appUcatitmt 
the  administration  must  be  conclusively  presumed  to  have  been  closed.  There 
was  no  action  upon  the  demurrers*  and  they  are  deemed  to  have  been  waived. 

The  statement  of  facts  shows  that  the  court-house  of  Falls  conn^»  and  a 
part  of  thu  records  of  the  county  court,  were  burned.  But  an  order  of  court 
was  introduced  in  evidence  dated  March  25.  1867,  appointing  £.  Q.  Hanrick 
administrator  of  the  estate  of  Edward  Hanriok,  deceased;  also  an  order  dated 
April  26,  1867,  appointing  appraisers  of  the  estate;  another  dated  May  27, 
1869,  approving  the  in ventoiy  and  appraisement;  and  lastly  an  order  of  March 
81, 1869,  approving  an  annual  exhibit  and  decre^ng  a  sale  of  lands.  Ko  rec- 
ord evidence  was  introduced  showing  any  subsequent  action  by  the  adminis- 
trator in  the  court  or  by  the  court  (t^lf  in  regard  to  the  estate;  and  we  think 
the  court  was  fully  warranted  in  concluding  from  the  testimony  that  no  such 
action  had  been  taken.  There  was  no  direct  evidence  offered  tending  to  show 
a  settlement  of  the  administration,  and  theconclusion  is  inevitable  that  it  was 
never  in  fact  closed  by  any  formal  action  of  the  court.  Such  being  the  case, 
is  it  to  be  conclusively  presumed  that  the  administration  had  been  closed  when 
the  application  was  filed  on  August  11, 1885V  We  think  not.  More  than 
16  years  had  elapeed,  since  the  last  order  was  made,  before  the  application 
was  filed.  In  Murphy  v.  Menard,  14  Tex.  61,  it  was  held  that,  under  the 
law  in  force  in  1841.  an  administration  must  be  presumed  to  have  been  closed 
after  a  lapse  of  a  much  shorter  time  than  is  shown  in  the  present  case.  The 
same  doctrine  has  been  recognized  and  applied  In  the  subsequent  cases  of 
PorPU  v.  Cvmmingg,  Id.  140,  and  Markt  v.  Hill,  46  Tex.  345.  But  we  think 
that  the  forty-sixth  section  of  the  act  of  August  15, 1870,  was  clearly  intended 
to  abrogatethis  rule.  Thatsection  reads  as  follows:  "Butwhen  letters  testa- 
mentary or  of  administration  shall  have  once  been  granted,  no  presumption  is 
admissible  which  is  contrary  to  the  record;  and  the  persona  interested  in  the 
administration  may  proceed,  after  any  lapse  of  time,  to  compel  a  settlement 
of  an  estate  which  does  not  appear  from  the  record  to  have  been  closed.** 
Pasch.  Dig.  art  5507.  This  provision  is  partly  copied  into  the  Bevised  Stat- 
utes; the  words,  "no  presumption  is  admissible  which  is  contrary  to  the  reo> 
ord, "  being  omitted.  Bev.  St.  art.  1829.  The  object  of  the  omission  we  need 
not  here  determine.  The  article,  as  it  now  stands,  applies  directly  to  the  case 
before  us,  and  admits  of  but  one  construction.  In  the  absence  of  an  order  of 
record  showing  the  settlement  of  an  estate,  such  settlement  may  be  compelled 
at  any  time.  It  would  in  our  opinion  be  competent  In  a  case  like  the  present, 
where  the  records  had  been  destroyed,  to  show  this  distinction,  and  to  prove 
by  parol  that  an  order  closing  the  administration  had  been  duly  entered  on  the 
minutes  of  the  court.  Ajiy  order  not  so  entered  would  be  a  nullity.  Id.  art. 
1802.  We  therefore  conclude  that  the  application  to  comp^  ^  settlemmtt  did 
not  come  too  late,  and  that  the  court  erred  in  so  holding. 

The  court  below  did  not  pass  upon  the  question  of  the  etreot  of  the  partition 
suit  pending  in  the  district  court  at  the  t^e  this  application  was  filed.  We  ^ 
will  say,  however,  that  until  the  administration  was  closed,  the  county  court 
had  exclusive  jurisdiction  to  decree  a  partition  of  the  lands  of  the  estate  as 
among  the  heira,  when  the  title  is  clear  as  among  themselves,  and  there  are 
no  complications  with  third  persons,  who  claim  an  interest  adverse  to  the 
estate.  Id.  art.  3490.  And  ttiat  the  plea  setting  up  merely  the  pendency  of 
the  suit  in  the  district  court  was  not  an  answer  to  this  application,  so  far  as 
it  seeks  to  compel  a  settlement  of  the  estate.  What  the  ai^n  of  the  court 
should  be,  upon  the  coming  in  of  the  administrator's  report  and  aoooant,  we 
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wUl  not  undertake  to  determine  in  advanoe.  The  facts  are  not  sofflclently 
disclosed  bj  the  record  to  justify  sach  an  attempt.  It  may  be  that  the  inter- 
ests of  the  heirs  in  the  lands  may  be  bo  complicated  with  that  of  third  parties 
that  a  resort  to  the  process  of  a  court  of  equity  may  be  necessary  In  order  to 
secure  a  fair  and  equitable  adjustment  and  partttioo.  We  mer^y  decide  now 
that  the  court  should  have  compelled  a  settlement  The  appUcatioii  was  ex- 
cepted to  on  the  ground  that  Branch  did  not  show  an  taitereat  In  the  admln- 
bteation.  He  arerred  that  he  owned  an  Intetest  in  the  estate,  having  pur- 
chased that  of  some  of  Uie  heirs.  This  he  had  the  right  to  do,  and  he  was  en- 
titled to  the  same  remedies  his  grantors  had  previous  to  theeonveyance.  Hla 
interest  was  not  denied  as  a  matter  of  fact.  The  exception  does  not  appear  to 
have  beoi  called  to  the  attention  of  the  court,  and  we  infer  his  interest  was 
not  contested.  It  was  not  shown  by  the  evidence,  but  we  presume  all  contro- 
veray  to  it  was  waived.   Newton  v.  Newton,  61  Tex.  511. 

For  the  error  of  the  court  which  has  been  pointed  oat  the  judgment  ia  tft- 
versed  and  the  cause  remanded. 


Pabeeb  v.  Tout  Worth  ft  D.  0.  Ut.  Go. 

(Supreme  Court  of  Texat.   Ma^  39, 1888.) 

Tbbspabs  to  Tbt  Titlb— Btidbnce— Pbdu.  Faoh  Title. 

In  trespass  to  tor  title,  the  deed  under  which  plaintlfl  elalnu,  and  evldsiiee  of  hU 
oontinaed  possession  thereander  nntU  detaulaiit's  entrXf  are  admlsstbla,  and  sntt- 

olent  to  show  a  prima  faeU  title. 

Appeal  from  district  court,  Wichita  oounty. 

Wm,  W.  Flood,  for  appellant.   /.  Jf.  O'Neill,  for  appellee. 

Gazhbs.  J.  This  was  an  action  of  trespass  to  try  title  brought  by  appellant 
against  appellee  to  recover  possession  of  a  tract  of  Is^d  described  in  the  potion* 
and  damages  alleged  to  have  accrued  from  the  destruction  of  timber  upon  the 
land,  and  the  construction  of  a  railroad  across  it.  The  defendant  company 
pleaded  not  guilty  as  to  a  strip  of  the  land  100  feet  wide,  extending  through 
the  tract  and  disclaimed  as  to  the  remainder.  Upon  the  trial  the  pUintlfC  in- 
troduced in  evidence  a  deed  from  Owen  S.  Jones  and  others  to  himself  dated 
the  19th  day  of  May,  I88S,  to  the  land  in  controversy,  and  thereupon  offered 
to  prove  by  his  own  testimony  that  in  the  month  of  June,  1883,  he  took  pos- 
session of  the  land  under  tiie  deed,  and  made  improvements  thereon ;  that  he 
bad  remained  in  possession  until  the  defendant  entered  in  May,  1885 ;  and 
that  he  had  continued  in  possession  of  all  of  the  land  except  that  appropriated 
by  defendant  for  the  purposes  of  its  railroad  up  to  the  time  of  the  trial.  At 
the  same  time  plaintiff  announced  that  he  would  ofter  no  further  evidence  in 
support  of  his  title  until  defendant  showed  some  superior  title;  and  thereupon 
the  court  excluded  the  deed,  and  charged  the  jury  to  find  tor  the  defendant. 
Bills  of  exceptions  were  properly  taken  to  the  rulings  of  the  court.  Judgment 
having  been  rendered  for  appelhint,  and  plaintiff  appealing,  the  question 
arises,  did  the  evidence  offered  by  defendant  show  a  prima  facie  c»m?  In 
Alexander  v.  Gilliam,  39  Tex.  2£tti,  it  was  held  that  proof  of  possession  was 
sufficient  evidence  of  title  in  the  plaintiff  to  maintain  the  action  of  trespass  to- 
try  title  against  a  mere  wrong-doer.  The  principle  was  very  clearly  recog- 
nized in  the  case  of  Wilson  v.  Palmer,  18  Tex.  592.  The  decision  of  the 
question  was,  however,  not  necessary  to  the  determination  of  that  case.  But 
it  was  exprrssly  held  in  Kolb  v.  BanfcJtead,  18  Tex.  229,  that  the  plaintiff  waa 
entitled  to  recover  in  trespass  for  cutting  timl)er  by  proof  of  the  deed  under 
which  he  claims  and  possession  thereunder,  down  to  within  a  short  time  be- 
fore the  trespass  was  committed.  See,  also,  Linard  v.  CrosOand,  10  Tex. 
461.  The  ruliI^;  in  Aleattmder  v.  QiUiam,  tupra,  is  in  accordance  with  that 
o<  the  aapreme  court  of  the  United  States  In  the  case  of  BuH  t.  Panjond,  Sfr 
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U.  B.  180,  and  Is  supported  by  the  great  weight  of  aothority.  Bird  r.  £<»- 
bros,  9  Gal.  1 ;  ITagle  v.  Macp,  Id.  426 ;  2  Wliai-t.  Ev.  g§  1333. 1334;  Abb.  Tr. 
£t.  692  ;  2  Oreenl.  £t.  g  618,  and  cases  cited  in  these  authorities.  It  follows 
from  what  we  have  said  that  we  think  the  court  erred  in  excluding  the  plain- 
tiff's deed  and  testimony,  and  in  holding  them  not  sufficient  prima /aeU  evi- 
dence of  title. 

The  Judgment  is  accordingly  reversed,  and  the  cause  remanded. 


MiLBB  V.  EnraET  et  al. 

(Supreme  Court  of  Texas,  May  28, 1888.) 

Whtb — OiT^TioH — NoTiCK  OF  Fuintiff'b  Ci^m. 

Kev.  8t.  Tex.  art.  121B,  requires  that,  where  all  the  defendants  reside  in  the  ooonty 
In  which  the  suit  is  broiigrht,  the  citation  shall  state  the  "natara  of  the  nlainUlTs 
demand. "  Plaintiff  twoof  ht  an  action  ag^nst  J.  ft  C.  to  recover  oertain  land,  and 
also  made  his  grantor,  M.,  a  party  defendant,  alleglnK  ttiat  H.  conveyed  with  cov- 
enants of  warranty,  and  praying  that,  in  the  event  his  title  failed,  he  mlyht  have 
judgment  against  H.  for  the  purchase  money.  The  citation  was  as  follows:  "The 
nature  of  the  plainUffs  demand  is  *  *  *  for  the  title  and  possession  of  [deaccib- 
itM  the  property,]  for  damages  In  tbesom  of  ^>00,  for  costs,  and  guteraf  reUef." 
Held,  tliat  ttiis  was  InsQfBdTent  to  apprise  M.  cA  uie  nature  of  tlu  reUef  soiight 
a^^t  him,  and  tliat  a  judgment  by  defonlt  against  tatan  was  error. 

Error  &om  district  court,  Tom  Green  county. 
Mont    Wrights  txx  plaintiff  in  mat. 

Qainks,  J.  This  suit  was  brought  by  defendants  in  error  Einney,  Jager, 
and  Carlisle  against  Jackson  A;  Carter,  also  defiindants  In  error,  to  recover  cec- 
laln  lots  in  the  town  of  San  Angeto.  Hatntiff  in  error.  Miles,  was  also  made 
a  party  defendant  in  the  court  below,  plaintiffs  alleging  as  to  bini  that  be  had 
oonv^ed  the  lots  to  them  by  deed  with  covenants  of  general  warranty,  and 
praying  that,  la  tlieevent  their  title  failed  In  the  auit.  and  they  did  not  recover 
the  lots  against. the  other  defendants,  tbey  have  Judgment  against  Miles  for 
the  porchwe  xaaaeig  paid  by  Uiem  to  bim  for  the  property,  with  interest  thereon. 
A  dtaticMi  was  issued  snd  served.  Defendants  Jackson  A  Carter  answered, 
and  upon  tbetrialthcyhad  Judgment  in  th^r  favor.  Defendant  Miles  having 
made  default.  Judgment  was  rendered  against  him  on  tiw  alleged  warranty. 
He  brings  tiie  case  here  writ  of  error,  and  assigns  that  the  citation  was  in- 
sufficient to  authorize  the  Judgment  a^nst  bim.  All  the  defendants  were 
alleged  to  reside  in  the  county  in  which  the  suit  was  brought.  The  statute 
requires  in  such  a  case  that  the  citation  siiali  state  the  "nature  of  the  plain- 
tiff's demand."  Bev.  St.art  1215.  The  citation  in  this  case  contains  the  fol- 
lowing statement:  "The  nature  of  plaintiff's  demand  ia  as  follows,  to-wit: 
For  ttie  title  and  possession  of  lots  numbers  six  (6)  and  fifteen,  (15,)  in  block 
P.  Miles*  addition  to  San  Angelo,  Tom  Qreea  county,  Tex^  for  damages  in 
the  sura  of  five  hundred  dollars,  (S500, )  for  costs,  and  general  relief. "  This 
ia  sufficient  to  apprise  the  defendants  that  they  were  sued  for  the  recovery  of 
the  lots,  and  for  thedanu^^  resulting  from  the  trespass  upon  them;  but  was 
not  suffldeat  to  notify  Miles  that  .the  plaintiff  sought  to  recover  of  him  on  his 
warranty  in  the  event  they  failed  to  establish  their  title  to  the  property.  The 
nature  of  the  suit  may  be  stated  in  the  citation  in  very  general  terms,  (Pipkin 
V.  JToi^^iMm,  62  Tex.  545;  Batltoay  Co.  v.  Burke,  55  Tex.  323,)  but  each  de- 
fendant most  be  notified  of  the  character  of  the  demand  i^alnst  himself.  The 
case  before  us  illustrates  the  reason  of  the  statutory  rule.  Here,  according 
to  the  allegations  of  the  petition,  Miles  had  sold  the  lots  to  the  plaintiff  by  a 
deed  of  general  warranty.  Tlw  citation  advised  him  only  that  he  was  sued 
by  bis  grantees  for  a  recovery  of  the  pr<^rty.  Hehad  no  grounds  upon  which 
to  resist  Uiat  demand,  and  might  reasonably  have  conducted  to  give  no  atten- 
tion to  the  suit,  and  to  permit  Judgment  to  go  against  bim  by  default.  We 
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think,  tbereftre,  that  the  citation  was  not  sufficient  to  warrant  the  jadgment 
against  Miles. 

For  the  error  of  the  coart  in  rendering  judgment  by  default  against  him 
without  a  citation  which  stated  the  return  of  the  demand  upon  which  it  was 
obtained,  the  judgment  is  reversed,  and  the  cause  remanded. 


BOBEBTS  0.  McGAMANT. 
(8uprem«  Court  of  Texxta.   May  26, 18S8.) 

1.  JuiwnHT— Counltsiui.  Attack. 

In  a  aoit  to  enjidn  an  execution  iMoed  Xrom  juBtlce'B  court,  it  appeared  that  judg- 
ment had  been  rendored  therein  against  pl^ntiff  for  S18,  duallowlng  Us  counter- 
olalm  for  923,  and  that  the  ooanty  court  bad  dismissed  an  appeal  therefrom  on  the 
ground  that,  the  judgment  being  for  less  than  tZO,  It  had  no  jurisdiction  to  review 
the  same.  Held,  that  the  judKmeut  of  tiie  county  court,  although  erroneous,  was 
oonolnslTe  until  set  aside,  and  ootild  not  be  thus  ooUaterally  attacked.' 

S.  Jnsncis—JuKisDioTiox—BxaouTioN— Costs  ta  AmuL. 

Where  an  appesl  Irom  a  jadgment  In  justlee's  oonrt  Is  dlimlsssfl  Ij  the  ooanty 
ooort  for  want  of  luxisdlotioo,  the  jnsUoe  has  no  authovitir  to  issue  exsoation  for 
costs  iwnrred  in  tlia  ooanty  court. 

Appeal  from  district  coart,  Jones  ooanty. 

Suit  to  enj^n  the  ct^eetlon  of  an  coceeotion  U»ned  txom  a  Jostloe'a  court, 
brought  by  w.  E.  Boberta  against  A.  S.  AfoCamant.  Judgment  tot  defend- 
ant. Plaintiff  appeals.  Bev.  St.  Tex.  1879,  art.  1688,  relating  to  ftppeahi 
from  jnatlces'  courts,  is  as  follows:  '*Anj  party  to  a  final  jud^ient  in  the 
justlce'a  couzt  may  appeal  ttiezefrom  to  the  county  court,  where  such  judg- 
ment,  or  the  amount  in  controversy,  shall  exceed  twenty  dollars,  exclusive  of 
costs^  and  in  such  other  cases  as  may  be  expressly  provided  by  law." 

/ones  (ft  Cunninghomt  for  appellant. 

Gaimes,  J.  The  appellant  brought  this  suit  in  the  court  below  to  enjoin 
the  collection  of  an  execution  issued  from  the  justice's  court  upon  a  judgment 
in  favor  of  appellee  McCamant  against  him.  A  prrtiminary  injunction  was 
granted,  and  the  writ  Issued  and  served,  but,  upon  final  bearing,  exoeptions 
to  the  petition  were  sustained,  the  injunction  dissolved,  and  tiis  suit  dis- 
missed. The  petition  alleged  that  McCamant  brought  a  suit  in  the  justice's 
court  against  Boberta,  the  plainticr  in  this  suit,  to  recover  the  sum  of  813,  to 
which  the  latter  pleaded  a  counter-claim  of  822;  that  upon  the  trial  in  that 
court  KoCamant  obtained  a  judgment  fbr  the  amount  d  Us  clalmi  from 
which  Boberta  perfected  an  appeal  to  the  county  court,  but  that  the  county 
court  dismissed  the  appeal  for  Uie  want  of  jurisdiction.  It  is  fiirther  averred 
that  thereafter  the  justice  issued  execution  upon  the  judgment  for  ttie  amount 
originally  recovered  by  McCamant,  and  for  all  costs  incuned  in  the  suit  both 
in  the  justice^s  court  and  in  the  county  court. 

It  is  assigned  that  the  court  erred  in  stutaining  the  exoeptions  to  the  peti- 
tion. In  support  of  his  assl^ment  appellant  inslBts  that,  the  amount  of  his 
counter-claim  being  over  $!K),  an  appeal  lay  to  tho  county  court,  and  that, 
an  appeal  having  been  perfected,  the  judgment  of  Uie  juatice^s  court  was 
thereby  vacated.  It  is  believed  that  these  propositions  are  sound.  It  is  held 
that  when  an  f^ipeal  is  properly  taken  from  the  judgment  of  a  justice's  court, 
tiiat  it  operates  to  avoid  the  judgment,  and  ttiat  a  subsequent  voluntary  dis- 

1  Respecting  the  grounds  on  which  a  judgmeot  maj  be  ooUateraUy  attacked,  see  Mo- 
Carter  V.  (Ark.)  6  S.  W.  Rep.  781,  and  note^Nicholson  t.  Nicholson,  (Ind.)  16  N. 
B.  Rep.  228:  Decker  v.  Decker,  (N.  Y.j  Id.  307;  Comer  v.  Bnj,  (Ala.)  8  South.  Rap. 
S54;  In  re  Newman's  Estate,  (CaL)  16  Pac.  Rep.  887;  Davis  r.  Roblnaon,  (Tex.)  7  B.  W. 
Rep.  749;  Fowler  v.  Brooks,  (N.  H.)  13  AtL  Rep.  417;  Harvood  v.  Wvlle,  (Tex.)  7  S. 
W.  aep.  7B8;  I^yons  v.  Hamner,  (Ala.)  4  South.lkep.  96;  Brittain  v.  Hull,  (N.  a)  8  8. 
E.  Bflp.883. 
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miBsal  in  the  county  court  does  not  restore  It  to  validity,  fender  t.  Zoekett, 
64  Tex.  566;  Moore  v.  Jordan^  65  Tex.  395.  If.  however,  it  be  a  case  which 
cannot  be  appealed,  or  if  the  law  for  perfecting  appeaJB  be  not  compiled  with, 
we  are  of  opinion  Uiat  the  judgment  remains  in  force,  and  upon  a  dismissal 
by  the  county  court,  on  the  ground  that  it  has  not  acquired  jurisdiction  of  the 
case,  it  is  the  duty  of  the  justice  to  issue  execution  upon  the  original  judg- 
ment at  the  instance  of  the  party  in  whose  favor  it  is  rendered.  It  seems  to 
us  that  Rol>ert8  was  entitled  to  his  appeal,  and  he  alleges  in  his  petition  that 
it  was  perfected.  But  the  connty  court  had  jurisdiction  to  determine  these 
questions,  and  it  appears  from  the  petition  that  it  did  determine  that  it  did 
not  have  jurisdiction  of  the  case,  and  dismiraed  the  appeal  on  tliat  ground. 
The  judgment  of  the  county  court  may  be  erroneous,  but  it  is  none  the  less 
conclusive  until  set  aside  by  proper  proceedings,  and  estops  the  appellant 
from  saying  that  the  case  had  been  properly  appealed.  It  follows,  as  we  think, 
that  the  justice  was  authorized  to  issue  execution  for  the  amount,  and  the 
costs  of  tiis  court.  But  we  know  of  no  authority  for  his  issuing  judgment 
for  the  costs  whlt^  were  incurred  in  the  county  court.  To  that  extent  th»- 
execution  was  clearly  illegal,  and  we  are  ttierefore  of  the  opinion  ttiat  the  court 
erred  in  sustaining  the  demurrers  to  the  petition.  The  exceptions  should 
have  t}een  overruled,  and  if  upon  the  trial  the  plaintiff  had  established  the 
allegations  of  his  petition  the  injunction  should  have  been  perpetuated  as  to 
the  execution,  and  the  defendant  enjoined  from  causing  to  issue  another  ex- 
ecution from  the  justice's  court  for  the  county  court  costs, 
Por  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  remanded. 


Battb  v.  Beck  et  va. 

{,auvT0me  Court  of  Texcu.   May  36, 188S.) 

Tbmbpaw  to  Tkt  Titlb— BviDiHca— HnsBAJiD  Ain>  Win. 

In  an  action  of  treapaas  to  try  title,  where  defendant's  wife  olslmed  under  deeds 
reciting  the  purchases  to  have  been  made  with  her  separate  means,  and  the  evidence 
ofTered^T  defendants  showed  that  she  derived  them  from  her  father,  a  verdict  and 
judgment  In  her  faror  will  not  be  set  aside  as  contrary  to  the  evidence,  merely  be- 
oanse  tiiere  waa  some  impeaching  evidence. 

Appeal  from  district  oonrt,  Ullam  counfy. 

Hendenon  A  Smderwn,  for  ^ipellant   Ford  A  Ford,  tat  appeUeea. 

Statton.  G.  J.  This  is  an  action  of  trespass  to  try  title,  brought  by  the 
appellant  against  G.  B.  Beck  and  his  wife.  The  appellant  claims  through  a 
sale  under  execution  against  G.  B.  Beck.  Mrs.  Beck  claims  that  the  land  Is 
her  separate  estate,  and  the  deeds  through  which  she  claims  recite  that  the 
purchases  were  made  with  her  separate  fundst  The  cause  was  tried  with  a 
jury,  and  resulted  in  a  judgment  for  Mrs.  Beck.  There  is  no  daim  thattbe 
jury  were  not  correctly  instructed  as  to  the  law  applicable  to  the  case,  and  the 
sole  ground  on  which  a  reversal  is  sought  is  that  the  verdict  is  contiuy  to  ttie 
evidence.  The  land  was  bought  in  May.  1886.  and  cost  9630.  The  father  of 
Mrs.  Beck  died  in  1876  or  1877,  and  the  evidence  of  all  the  witnesses  shows 
th^  she  received  property  from  his  estate.  The  testimony  of  Beck  and  hia 
wife  shows  that  the  property  so  rec^ved  was  sold  for  9850.  and  that  with 
S630  of  this  identical  money  the  land  in  controversy  was  psdd  for.  There  was 
evidence  tending  to  discredit  tbelr  statements,  but  It  is  not  ct  tiiat  ohamcter, 
or  of  such  overwhelming  force  as  to  justify  this  court  in  siting  aside  therein 
diet.  The  jury  doubtless  believed  the  statements  of  the  ap^ees,  and  the 
mere  fact  ttiat  there  was  evidence  tending  to  throw  Buspld<m  npon  tMr  testi- 
mony is  not  sufficient  to  authorize  this  court  to  hold  that  the  condusion  of  the 
Jury  was  erroneous.  A  disousslon  ot  the  evidence  would  serve  no  useful  par* 
pose,  and  will  not  be  attempted.  We  find  no  oror,  and  the  Judgment  wlU  be 
affirmed. 
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Qlitbb,  Beoeiver.  o.  DAvnjsoN. 

(Sujyreme  Court  of  Missouri.  June  4, 1888.) 

1.  O0BFOSA.T10KB— OmcxBB— TTsiNO  Position  tok  Iitditiduju.  PBom. 

Tbe  president  of  a  packet  anDpanr  having  Tailed  to  mal»  a  oontraot  for  his  oom- 
pany  with  the  govenunent  for  canring  the  mails,  and  subaaqiienUT  succeeding  in 
malnDg  such  a  contract  In  his  own  behalf,  employing  the  boats  of  nls  company  to 
the  extent  of  its  capacity  so  long  as  tbe  said  company  operated  boats  on  that  route, 
but  employing  other  boats  when  necessary,  will  be  required  to  use  all  the  facilities 
aflordfld  by  the  oompaoy,  and  to  aooovat  to  the  oompwiy  for  aU.  monoy  reoeived  for 
the  serrloe  performed  oy  It,  but  not  for  that  reoeived  for  servioes  rendezed  by  tba 
other  boats. 

3.  APPB*!/— ReTIBW— SOVnciBXCT  op  EviDBItCB. 

Where,  in  an  action  against  the  president  of  a  packet  oompuiy,  to  reoover  money 
reo^ved  t^  him  for  the  compa&y,  the  trial  court  gave  oredenoe  to  his  testimony 
that  all  mon»reoelTed  bjr  him  for  tiie  oompaoy  had  been  paid  into  the  treasury, 
and  dismissed  Uie  action,  the  appellate  court  wHl  not  disturb  the  Judgment,  no 
reason  for  discrediting  such  testimony  appearing. 

Appeal  from  St.  Louis  cirouit  court;  Babolat*  Judge. 

Pattenon  A  CroMf  for  i4»pellaiit.  0iwn  Cam^haUt  tea  nspondent. 

2t[oBTON,  C.  J.  The  Keokuk  Northern  Line  Packet  Company  was,  in  1880* 
and  for  many  years  prior  thereto,  a  corporation  formed  for  the  purpose  of  build- 
ing,  purohasi^t  employing,  and  using  steam-boats  and  barges  for  the  trans- 
portation of  freight  and  passengers  upon  tbe  Mississippi  river.  In  October, 
I88O1 S.  C.  GlukA  was  appointed  its  receiver,  and  brouglit  this  suit  to  recover 
from  defendant  tbe  money  received  by  him  from  tbe  United  States  for  carry- 
ing  tbe  malls  on  tbe  upper  Mississippi  river,  under  two  contracts  made  by 
dwendant,  William  7.  Davidson,  while  he  was  president,  with  the  postmaster 
general.  One  of  theee  contracts  provided  for  the  payment  of  102,464  per 
annum  for  carrying  tbe  mail  in  ateam-boata  alx  times  a  week  during  the 
season  of  open  navigation,  between  St.  Louis  and  Keokuk,  and  return,  tbe 
service  to  begin  July  1,  1879.  Tbe  other  provided  for  the  payment  of  A71,- 
190  per  annum  for  carrying  tbe  mails  in  the  same  manner  six  times  a  we^ 
from  St.  Louis  to  St.  Paul  and  return,  the  swvioe  to  begin  on  July  1, 1880. 
William  7.  Davidson  was  the  contractor  in  both  ttwse  contracts.  The  plain- 
tiff claims  in  his  petition  that  aaid  oontiacta  were  in  equity  the  contracts  of 
the  company,  and  that  said  Davidson  should  be  required  to  account  for  all 
moneys  paid  under  them.  The  answer  of  defendant,  after  denying  the  right 
of  tbe  rebeiver  to  maintun  this  suit,  and  dei^ing  that  the  corporation  had 
any  interest  in  said  mail  contracts,  or  eithu^  of  them,  t^en  sets  up  and  avers 
that  all  the  moneys  received  by  him  under  s^  contracts,  qtot  and  above  the 
expense  incurred  in  receiving  and  collecting  said  monoys  from  tlie  govern- 
ment in  1879  and  1880,  were  paid  to  plainUfl,  and  that  s^  plaintiff  received 
the  full  benefit  of  all  sums  paid  defendant,  and  during  the  time  plaintiff  car- 
ried said  maUs.  On  the  trial  plaintiff's  bill  was  dismissed,  and  Judgment 
rendered  for  defendant,  from  whicli  the  plaintiff  has  appealed.  Waiving  the 
question  raised  by  the  answer  in  reference  to  the  right  <u  Clubb,  the  receiver, 
tu  maintain  this  suit,  two  questions  an  left  in  tbe  case,  the  first  of  whlidi  is: 
Can  tbe  defendant,  as  contractor  for  carrying  said  mails,  be  required  to  ac- 
count to  plaintiff  for  what  he  received  under  said  contntct,  uid,  if  so.  to  what 
extent?  The  second  is:  Does  the  evidence  show  that  defendant  has  pidd  to 
pkdntiff  all  the  money  reoeived  by  him  under  said  contracts  above  tbe  oe- 
penses  in  collecting  said  moneys  from  the  govwnment  in  1879  and  1880?  An 
answer  to  these  questions  depends  upon  the  circumstanoes  under  which  these 
contracts  were  made,  and  the  ability  of  plaintiff  to  perform  the  service  re- 
quired in  carrying  said  mails.  It  appears  from  the  evidence  of  Davison  that, 
prior  to  the  1st  of  July.  1879,  Mr.  Rhodes,  at  that  time  a  director  of  the 
oompu^,  being  authorized  by  Davidson,  as  president  (tf  the  company,  went  to 
v.8B.w.no.7-86  Google 
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'Washington  to  secure  a  contract  with  the  governnient  for  the  company  to 
carry  the  mails  between  St.  Lools  and  Keokuk,  which  resulted  in  a  failure  to 
get  the  contract.  Subsequently,  at  the  request  of  the  defendant.  Mr.  Kerens 
went  to  Washington  for  the  same  purpose,  and  also  failed  to  accomplish  iU 
It  also  appears  that  about  July,  1879,  defendant  authorized  said  Kerens  to 
make  another  application  for  the  company  for  a  contmct;  which  being  re- 
fused, defendant  then  ma^e  an  arrangement  to  make  an  application  on  be- 
half of  defendant,  whereby  It  was  agreed  that,  if  defendant  could  get  920,- 
000  a  year,  Kerens  was  to  have  the  excess  over  $20,000  as  compensation  for 
his  services  in  obtaining  the  contract,  collecting  the  money,  and  making  set- 
tlements with  the  government  as  Davidson's  agent,  said  Kerens  acting  in 
that  behalf  under  a  power  of  attorney.  This  resulted  in  a  contract  between 
the  government  and  Davidson  for  carrying  the  mails  by  boat  between  St. 
Louis  and  Keokuk  from  the  Ist  of  July,  1879,  for  which  Davidson  was  to 
receive  $22,464  per  annum.  The  evidence  shows  that  defendant,  having 
thus  become  contractor,  employed  the  boats  of  the  Keokuk  N^orthem  Une 
Packet  Company  to  the  extent  of  its  capacity  to  perform  the  required  service, 
and  that  he  also  employed  on  his  own  account  certain  boats  at  P.  S.  David- 
son, and  of  the  Eagle  Packet  Company,  to  fully  comply  with  his  contmct. 
This  contract  terminated  the  30th  of  June,  1880,  and  during  its  continu- 
ance the  plaintiff  by  its  boats  carried  the  mails  76,000  miles,  P.  S.  Davidson's 
boats  about  19,500,  and  the  Eagle  locket  Company  about  1,500  miles.  It 
appears  that,  upon  the  termination  of  said  contract,  the  plaintiff  company, 
through  Mr.  Kerens,  made  application  for  a  new  contract  to  carry  the  malls 
from  St.  Louis  to  St.  Paul,  and  intermediate  points,  which  being  refused, 
defendant  then,  through  said  Kerens,  succeeded  in  obtaining  a  contract  to 
carry  the  mails  between  said  points,  and  was  to  receive  $71,190  per  annum 
fur  the  service,  and  said  Kerens  was  to  receive  a  compensation  for  services 
rendered  and  making  settlements  and  collecting  from  the  government  all  in 
excess  of  $50,000,  or  33(  per  cent.  From  the  1st  of  July,  1880,  till  the 
1st  of  Jannary,  1881,  the  evidence  tends  to  show  that  the  plaintiff  company 
carried  the  mails  under  this  second  contract  74,500  miles;  P.  S.  Davidson's 
boats,  44,500  miles;  and  the  Eagle  Packet  Company,  3,500  miles.  It  also 
appears  In  evidence  that  in  October,  1880,  Clubb,  the  receiver  of  tbe  Keokuk 
l^orthern  Line  Packet  Company,  refused  to  have  anything  to  do  with  this  con- 
tract, but  subsequently  assented  to  tlie  use  of  the  boats  in  carrying  the  mall. 
It  also  appears  that  the  plaintiff  company  never  operated  any  boats  above  the 
city  of  St.  Louis  after  the  Ist  of  January,  1881,  and  that  the  second  contract 
was  discontinued  on  the  Slst  of  March,  1881,  and  an  allowance  of  one  month's 
pay  allowed  the  contractor  on  Its  discontinuance.  It  appears  from  the  evl- 
dencu  that,  under  the  fli-st  conti-act  for  carrying  the  mail  from  the  city  of  8t. 
Louis  to  Keokuk,  the  government  paid,  for  the  service  performed,  about  the 
sum  of  $18,000;  that  this  money  was  collected  by  Kerens,  who,  after  deduct- 
ing the  charges,  paid  to  Davidson  the  sum  of  $13,056.13.  Under  the  second 
contract  the  government  paid  for  tbe  first  quarter,  ending  30th  September, 
1880.  $17,570.08.  and  for  the  second  quarter,  ending  Slst  December,  1880, 
$4,833.55.  This  money  was  collected  by  Kerens,  and,  after  deducting  his 
charges,  $14,036.44  was  paid  to  Davidson  or  his  agent.  The  evidence  tended 
further  to  show  that  Davidson,  on  account  of  mall  pay,  bad  paid  Into  the 
treasury  of  the  packet  company  about  $30,000. 

That  directors  and  ofQcera  of  corporations  occupy  positions  of  tmat,  and 
must  act  in  the  utmost  good  faith,  cannot  be  questioned.  They  will  not  be 
kllowed  to  deal  with  the  con>OTation  funds  and  property  for  their  private 
gain.  They  have  no  right  to  deal  with  themselves  and  for  tbe  corporation  at 
the  same  time,  and  they  must  account  for  the  profite  made  by  the  use  of  the 
company's  assets,  and  for  moneys  made  by  a  breach  of  trust.  Ward  v.  Da- 
vidson, 89  Bfo.  468, 1  B.  W.  Rep.  846,  and  cases  dted.  Davldaon,  as  presl- 
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dent  of  the  packet  company,  having  endeavored  to  get  these  mail  contracts 
for  the  company,  and  having  failed,  waa  not  forbidden  by  the  principle  above 
stated  from  making  a  contract  In  his  own  behalf  for  carrying  these  mails; 
but,  after  having  done  bo,  his  relation  to  the  packet  company  required  that 
tie  should  use  all  the -facintiee  afforded  by  the  packet  company  in  performing 
the  contract,  and,  under  the  principle  above  announced,  he  will  not  be  al- 
lowed to  make  protit  out  of  such  ase,  but  will  be  held  to  account  to  the  com- 
pany for  all  that  he  received  for  the  eei^lce  performed  by  the  company  in 
ancb  use.  Oil  Co.  v.  Marburg,  91  \J.  S.  587.  The  evidence  In  this  case 
shows  that  the  boats  of  the  plaintiff  company  perCormed  no  servloe  In  carry- 
ing the  mails  after  the  Ist  of  Janoary,  1881 ;  and  defendant  is  not,  under  the 
principle  above  annonnoed,  accountable  to  plaintiff  for  any  sums  received  by 
him  after  that  time,  either  on  account  of  service  thereafter,  or  on  account  of 
extra  pay  allowed  for  one  month  after  the  dlsoontlnuanoe  of  the  contract  on 
the  31st  March,  1881. 

His  liability  to  plaintiff  is  to  be  fixed  by  the  amount  of  service  performed 
the  boats  of  plaintiff  anterior  to  the  1st  January,  1881.  inasmuch  as  plain- 
tiff  performed  no  service  after  that  time;  and  thus  limiting  his  liability,  if 
Davidson  and  Johnston  are  to  be  believed,  every  dollar  received  by  IHividson 
under  these  contracts  for  service  performed,  not  only  by  the  boats  of  plaintiff, 
but  by  the  boats  of  P.  8.  Davidson  and  the  Eagle  Packet  Company,  was  paid 
into  the  treasury  of  plaintiff,  leaving  defendant  bound  to  said  Davidson  and 
the  £agle  Packet  Company  for  the  number  of  miles  the  mails  were  carried  by 
them  respectively.  Tlie  trlnl  court,  having  these  witnesses  before  it,  gave 
credence  to  them,  and  diflmissed  plaintiff's  bill,  and  ve  see  nothing  in  the 
evidence  authorizing  ns  to  dlaciedlt  them*  and  the  judgment  la  i&entore 
affirmed. 

All  the  judges  concurring. 


TARLOTTIHa  0.  BOKBBV. 

{SuvreiM  Court  of  MUtowri.  June  4, 1888.) 

1.  IiAiniLOBI)  AKD  TeNAXF— TkHAUCT  AT  "WlIX— TbNAWT'S  RlOHT  TO  NOTIOl  TO  QuiT. 

In  ejectment,  it  appeared  that  defendant  leased  the  premises  in  oontrovermy  to 
phdntClt,  and  sabseqnently,  by  permiaslon  of  pUlntlfl,  took  poMesaion  of  the  same 
premises  for  no  specified  time.  Held,  that  defendant  was  h  least  a  tenant  by  suf- 
ferance or  at  will,  and  was  entitled  to  notice,  under  Rev.  St.  |  8078,  providing  for 
a  written  notice  of  one  month  to  terminate  such  tenano7. 
9.  Samb— FAiLimB  TO  Fat  Rbkt-— Rioht  or  Landlord  to  MAiHTAnr  Smmimiy. 

The  fact  that  rent  was  due,  had  been  demanded,  and  was  unpaid,  does  not  entitle 
a  landlord  to  possession,  and  ejectment  cannot  be  maintained. 

Brror  to  St.  Louis  dtcQit  court.  Gsoxtox  W.  Ldbkz,  Judge. 

Action  of  ejectment  brought  by  Michael  Tarlotting  a^dnst  Adelia  Bo- 
kern.   Jndgmoit  for  defendant.   Kaintiff  brings  error. 

jr.  JP.  Ta^fior,  for  plaintiff  in  error.  Baml.  N.  HoOiday,  for  defendant  In 
«Tor. 


Bracb.  J.  Action  of  ejectment.  Answer,  general  denbd.  The  defend- 
ant was  owner  of  a  life-estate  in  the  premises,  with  remainder  to  her  two 
daugbtera.  She  owed  the  phiintlft  •800,  for  which  slie  bad  given  blm  lier 
note.  Flalntiff*8  title  was  a  lease,  read  In-  evidenee,  from  defendant  to  plain- 
tiff, dated  August  10, 1878,  to  begin  at  that  time,  and  end  when  the  rent 
received  should  pay  the  $800  note  due  from  defendant  to  plaintiff.  Ko  rate 
of  rent  was  agned  upon,  but  plaintiff  was  to  sublet  the  premises  for  the 
best  price  he  could  get,  and  was  to  retain  lui  mom  than  985  per  month,  and 
the  excess,  if  any,  was  to  be  paid  tod^ndant.  Plaintiff  tesUfled  that,  shortly 
after  the  lease  was  executed,  the  premises  became  vacant,  and  he  told  defrad- 
ant  to  move  in,  and  he  would  be  lenient.  It  further  appeared  that  she  waa 
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to  paytbe  plaintiff  S35  per  month  on  hfs  debt.  Plafntiif  farther  testified tiiat 
he  had  demanded  the  rent  of  the  defendant,  but  had  never  demanded  the  pos- 
session of  the  premises,  but  had  sued  her  on  the  note  iu  December.  1880.  got 
judgment,  and  had  sheriff  levy  on  the  premises  described  in  the  lease;  that 
the  defendant  claimed  a  homestead  exemption,  and  a  part  of  the  premises  was 
set  apart  to  her  as  such,  and  the  remainder,  €0x50  feet,  on  the  rear  of  the  lot. 
was  sold  by  sfaerilf.  under  such  execution,  to  the  plaintiff ;  that  subsequently 
an  alias  execution  was  issued,  and  levied  on  the  unsold  part  of  the  home- 
stead, and  the  same  was  purchased  by  Judge  LaagfaUn,  plaintiff's  attorney, 
who  afterwards  brought  an  ejectment  suit  against  the  defendant,  and  he,  the 
plaintiff,  was  present  at  the  trial  to  assist  ^^nst  the  defendsat.  The  plain- 
tiff authiuised  his  tXtmneyn  to  do  what  they  oould  to  oolleat  the  claim.  De- 
fendant testified  that  she  signed  the  lease.  Did  not  know  what  it  was.  Plain- 
Utt  told  her  it  was  only  a  renewal  oi  the  1300  note  for  six  months.  After  the 
house  had  been  vacant  some  time,  plaintiff  told  her  to  move  in,  and  ha  would 
net  go  by  the  ieaae^  and  told  her  she  could  pay  him  as  she  was  able.  lived 
in  the  house  ever  Bluoe.  FlainUff  never  demanded  posseasion,  but  wanted 
his  note  paid.  On  omss-examinatitm,  she  said  she  uadeEstood  she  was  to  pay 
plaintiff  936  per  month.  She  could  not  pay  that,  and  he  said  he  would  take 
what  Ae  oould  pay.  Beoorda  were  introduced,  showing  Judgment  on  the 
note;  sale  of  the  {wanlsee,  in  excess  of  bomestead,  under  execution,  to  plain- 
tiff for  $225;  sale  under  piuriat  execution  homestead  to  Lau^lin  for  $50; 
and  judgment  in  favor  oit  defendant  in  action  of  ejectment  tnwtght  by  him. 
The  jury,  under  the  instructions  of  the  court,  found  for  ttie  defoidant. 

The  only  theory  upon  which  plaintiff  could  have  recovered,  was  that  Gm 
lease  from  the  defendant  to  the  i^ntiff  was  a  sidMlaang  contract  which  had 
not  been  abandoned.  Oonoeding  this  to  be  so,  the  defendant  went  into  the 
poBseealon  of  the  premises  as  his  tenant,  and,  under  the  testimony,  her  term 
was  to  end  at  no  certain  time,  and  she  was  at  least  a  tenant  by  sufferance  ox 
at  will,  whose  tenan^oould  not  be  terminated  against  her  consrat,  except  by 
one  month's  notice  in  writing,  reqoirii^  her  to  remove  fran  the  property, 
which  was  situated  In  the  c£Ey  of  St.  Louis.  Bev.  St.  1879,  §  8078.  Until 
the  expiration  of  her  term*  die  had  a  right  to  remain  in  possflesioa  ot  the 
premises. 

Iu  ejectment,  plaintiff  cannot  recover  without  showing  that,  at  the  tiime  his 
suit  was  commenced,  he  was  entitled  to  the  possession  of  the  premises  sued  tm. 
The  fact  that  nnt  is  due,  has  been  demanded,  and  is  unpaid,  does  notextii^u^ 
the  relati<nio£  landlord  and  tenant,  determine  the  tenant's  term,  or  give  the  land- 
lord a  right  of  entry.  The  only  right  these  &ots  confer  upon  the  landlord  is  to 
institute  a  summary  proceeding  before  a  justice  of  the  peace  against  the  ten- 
ant, requiring  him  to  show  cause  why  poBsession  (rf  the  property  should  not  be 
restored  to  the  plaintiff.  Sections  3/&97,  3098.  If  the  tenairi;  appeara,  and 
shows  that  the  rent  has  been  paid,  or,  on  the  heuingof  the  cause,  tenders 
the  amount  of  the  rent  doe.  and  ooela,  that  ends  the  proceeding,  and  the  term 
of  the  tenant  continues.  If  he  does  neither,  then  the  Justice  may  render  Judg- 
ment in  favor  of  the  landlord  for  the  recovery  of  the  premises,  and  that  Judg* 
ment  terminatee  the  tenancy.  SecUoos  3(^,  3100.  The  plaintiff  having 
failed  to  show  that  the  defendant's  tenancy  bad  been  d^ermined  in  any  man- 
ner, failed  to  show  that  he  was  entitled  to  the  possession  of  the  premises  at 
the  time  his  suit  was  commenced,  and  could  not  recover;  so  that,  whatever 
error  may  have  been  committed  on  the  trial,  he  is  not  prejudiced  thereby. 
The  Jndpnent  is  for  the  right  party,  and  is  affirmed. 

AU  concur. 
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SOHAD  O.  SbABP. 
(Supreme  Court  of  MUaouri.  June  4, 188S.) 

1.  COCBTS— JUBIBDICTION— RbOOBD  IN  E/BCTMSST— pBBBCMPTroN. 

In  ejeotment  It  is  Immaterial  that  the  record  does  not  afflrmativdy  show  the  land 
in  qaesUon  to  hare  been  in  the  oountjr  wherein  the  action  was  brougbb;  the  oourt, 
hanug  general  JarifldioMon,  will  be  presumed  to  httre  rightfully  enndsed  it. 
8.  BmunKTB— Amindto  Pliadings— Right  to  Read  OBianrAL  FuusnoB. 

Where  an  action  is  tried  upon  amended  ptoadlngs,  a  party  may  read  la  erldenoe 
the  original  pleadings  of  his  adversary. 

5.  Limitation  or  Actioss— Adtbbsk  Possebsion— UtrruAi.  Mistakb  as  to  Bound ariss. 

Where  two  adjoining  proprietors  are  divided  by  a  fence,  which  they  erroneously 
suppose  to  be  the  true  Ime,  in  the  absenoe  of  any  agieement  to  the  contrary,  they 
are  not  bonnd  by  the  supposed  line,  but  must  oonform  to  the  true  line,  though  the 
land  in  question  has  been  In  actual  possession,  under  snoh  mistake,  for  more  than 
10  years. 

^  Bocnmuiss— AoRuiunn  as  ro~^Brn>mi<m. 

In  snoh  case,  mere  occupation  for  10  years  by  said  proprietors,  under  snoh  mis- 
take, la  not  snfBolent  evidence  from  which,  to  uf er  an  agreement  to  hold  to  sidd 

fence  regardless  of  the  true  line. 

6.  Appeal— RsTiBW—WiiOHT  op  Evidbnot. 

In  actions  at  law,  ttie  supreme  court,  on  appeal,  will  not  pass  upon  the  weight  of 
the  evidence. 

Appeal  from  circuit  court,  Morgan  county;  E.  L.  Edwards,  Judge. 
Action  of  ejectment  by  John  Shad  Hgainrt  Preston  Sharp,  for'land  In  Mor- 
*gan  county.   Judgment  for  plaintiff,  and  defendant  appeals. 

A.  W.  Anthony,  for  appellimt.   Drv^ien  A  W^lama,  for  respondent. 

Bbaob,  J.  'nils  is  an  action  on  ejeetinait  to  recover  poasesslon  of  a  strip 
ctf  land  oMitalning  something  less  than  one  acre,  the  ownership  of  which  de- 
pends on  the  location  of  the  line  between  tiie  N.  W.  4  and  the  fi,  W  )  of  section 
26*  town  43,  range  16,  in  Moi^n  county  The  peuUon  is  in  the  usnalform, 
the  answer  a  general  denial,  with  a  plea  of  the  Statute  of  limitations.  The 
adverse  possession  was  denied  In  the  reply.  The  case  was  tried  before  a  jury, 
and  the  ^ntf ft  obtained  Judgment,  fnm  wMch  defendant  appeals,  and  urges 
a  reversal  upon  the  groonds  which  will  be  notfeed  Intheeoune  of  tbe  opinion. 

1.  The  jnrisdlotlon  of  tbe  clroait  ooort  (ME  Bforgan  county  to  try  the  case  is 
tat  the  first  time  questioned  in  this  oourt,  on  the  ground  that  the  evidence 
does  not  show  aflarmatively  that  the  luid  sued  for  is  in  Iforgan  oounty .  Con- 
ceding this  to  be  so,  it  does  not  follow  that  tbe  land  was  not  in  Morgan  county, 
and  that  ttie  circuit  oonrt  of  ttiat  oounty  did  not  bave  jurisdiction.  Nothing 
^ipearing  in  the  record  to  show  that  the  land  was  not  in  tturt  oounty*  and  the 
circuit  court  being  a  court  of  general  jurisdiction,  it  will  be  presumed  bo  have 
exerdaedits  jorisdlotton  rightfully,  and  ''nothing  shall  be  intended  to  be  out 
^  tlu  jurisdiction  of  a  superior  court  but  which  specially  wpears  to  be  so.  ** 
Qata  V.  Tusten,  89  Ho.  18;  HiuOey  v.  Harrold,  Mo.  516.  Enoagh,  bow- 
ever,  appears  in  tills  record,  on  tbe  pleadii^  and  evidence^  i^iart  from  tills 
presumption,  to  show  Uiat  this  land  vnu  in  Morgan  county. 

2.  The  case  was  tried  on  an  amended  petition  and  answer,  and  on  tbe  trial 
tbe  plaintiff  was  permitted  to  read  in  evideiuse  tbe  former  pleadings  <tf  tbe  de. 
fmdant.  There  was  n&  eiwr  in  this.  Andmon  v.  MoPike,  8&  Mo.  298; 
J)owtdot  T.  Bawtiaggt  66  Mo.  75. 

8.  In  this  case  tiie  plaintiff  wnd  defendant  are  adjoining  proprietors,  and 
porebasers  from  tbe  same  grantor;  the  plaintiff's  deed  b^g  dated  in  June, 
and  the  defendant's  in  December,  1868.  At  the  time  tbe  purchases  were 
made  there  was  a  teacB  on  a  line  between  the  two  teaots.  Tbe  common  gran- 
tor.  Paries,  introduced  as  a  witness  by  the  defendant,  testified:  "When  I  sold 
to  Schad,  the  land  in  the  prairie  was  fenced  on  the  line  of  Qerman's  survey. 
He  was  county  surveyor,  and  made  Uie  survey  for  us  in  1854.  I  told  Schad, 
tbe  fence  was  <m  tbe  line,  or  dose  to  itJ  *  *  *  I  made  the  same  Bt^»>' 
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ment  to  Sharp  when  I  sold  to  him."  The  defendant  dfd  not  testify,  but  it 
was  shown  by  the  evidence  that,  from  the  time  he  went  into  possession  of  his 
land,  he  occupied  and  cultivated  the  same  up  to  this  line,  until  1880  or  1881, 
when  another  survey  was  made  at  the  instanceof  Schad,  by  a  surveyor  by  the 
name  of  Miller.  The  line  of  this  survey  ran  south  of  the  line  of  German's 
survey.  Plaintiff  claimed  that  this  latter  was  the  true  line,  and  the  strip 
between  these  two  lines  is  the  land  in  controversy;  and  on  the  trial  he  teeli- 
fied:  "Before  Miller  made  his  survey  I  did  not  claim  the  land  south  of  the 
hedge.  Mr.  German  run  the  line,  and  I  had  to  take  It.  *  *  *  1  did 
not  claim  beyond  this  line  until  after  Miller's  survey.  *  *  *  I  did  not 
know  no  line.  I  oould  not  tell  where  the  line  was.  I  did  not  claim  beyond 
my  fence  till  I  found  where  the  line  was,  and  I  claimed  to  It.  I  claimed 
my  line  as  soon  as  Miller  measured  it  to  me. "  The  qaestion,  which  was  the 
true  line,  was  submitted  to  the  jury  on  instructions  given  for  the  defend- 
ant; the  plaintiff  asking  no  instructions  on  that  branch  of  the  case  except 
a  formal  one*  directing  the  jury  that,  if  tbw  found  ttils  luul  sued  for  to  be 
witlilii  the  bonudaries  of  the  land  conveyed  to  him  by  Fttrks,  they  should  find 
tor  the  plaintiff,  onless  the  defense  made  out  his  defense  of  adverse  possea- 
sion.  On  the  question  of  adverse  possession,  theoourt  gave  two  instrnotionfl 
for  the  plaintiff,  and  refused  three  asked  for  the  defendant,  and  the  actioD  of 
the  court  in  giving  and  ref  usli^  these  instracttona  is  the  principal  ground  of 
comphiint.  They  may  be  considered  together.  The  whtue  evidenoe  tended 
to  show  that  each  vf  these  parties,  in  the  ooeopation  of  their  luida  respectivBly  . 
to  the  line  of  the  Oerman  survey,  did  so  upon  the  sapposition  that  that  was 
the  true  line  between  their  tracts,  and  not  with  any  intention  d  claiming  or 
holding  any  land  as  theirs  beyond  the  true  line;  and  in  {AUntifl'fliiuitmotifms 
given  by  the  court  the  jury  were^  in  effect,  told  that  sash  oocnpation  and  eiaiiii 
of  pnqierty  by  the  defendant,  bciycad  ttie  true  line,  would  not  prevent  the 
phdntiff  Inxn  sliowiDg  when  the  true  Une  was,  and  Us  reoovery  ct  the  land, 
lying  between  the  supposed  line  and  ttie  true  line,  In  the  possession  of  d^eod- 
ant  at  the  commencement  of  the  action,  even  though  such  land  had  been  so 
in  defendant's  possessiim  tot  more  than  15  years.  **It  is  welLsettled  law  In 
this  state  that,  where  two  adjoining  proprietors  are  divided  by  a  fence  which 
they  suppose  to  be  ttie  true  line,  eaich  doming  only  to  the  true  line,  they  are 
not  bound  bf  the  supposed  line,  but  must  conform  to  tlw  true  Une  when  as* 
certained."  JacoU  v.  MoseU^,  91  Mo.  457,  4  8.  W.  Bep.  135;  Tamm  v.  JTs^ 
logg,  49  Mo.  118;  Thomaa  v.  Bahb^  46  Mo.  884.  "Their  possession,  under 
mistake  or  ignorance  d  the  true  line  dividing  tlwlr  ittWDises.  and  without  in- 
tending to  cl^m  beyond  the  true  line  when  disoovwed,  will  not  work  a  dis- 
seizin in  favor  of  either  party.**  Bouat  v.  BatUm^  68  Mo.  64;  UfiiwnUy  v. 
JfeCune,  28  Mo.  481.  Tlie  iDstractlons  given  for  the  plaintiff  were  in  bar. 
mony  wilA  the  principle  enunciated  in  these  anthortUes,  were  based  upon  the 
evidenoe,  and  correctly  declared  the  kiw  of  the  ease,  and  we  And  no  error  in 
either  of  them  that  would  warrant  a  revenal,  after  duly  considering  the  cr^ 
icisms  upon  them  In  some  minor  pardculnrs  not  necessary  to  be  noticed  in 
detail.  The  defendant  in  the  refused  instructions,  in  effect,  asked  the  court 
to  instruct  the  jury  that  if  plaintiff  and  defendant  took  possession  of  their  re- 
spective purchases,  with  the  understanding  that  the  German  line  was  the  true 
line  of  division  between  their  premises,  and  thereafter,  for  more  than  10 years 
before  the  institution  of  this  suit,  recognised  and  acquiesced  in  it  as  such 
dividing  Une,  each  claioiing,  using,  and  occupying  the  land  on  hia  aide  ap  to 
said  line  as  his  own  for  such  period,  and  there  was  no  agreement  that,  if  said 
line  was  not  the  true  line,  they  would  claim  to  thti  true  line,  when  eatablished. 
then  tbepaintiff  cannotrecover  even  though  the  jury  should  And  that  the  Over- 
man Une  was  not  the  true  line.  The  true  principle  to  be  deduced  from  Taym 
lor  v.  Z9pp»  14  Mo.  482;  Blair  v.  Hmtth,  16  Mo.  273.  and  Tv.mn-  v.  Bakert 
64  Ma       to  which  we  are  cited  as  authority  for  these  instructioiiBt  is  thus 
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stated  in  Jaooba  v.  Mog«leyt  supra:  "Where  there  is  a  dispute  as  to  the  trne 
division  line  between  adjoining  proprietors,  or  the  line  is  uncertain,  and  they 
are  both  Ignorant  as  to  its  true  location,  and  they  fix  and  agree  upon  a  per- 
manent boundary  line,  and  take  possession  accordingly,  the  agreement  is 
binding  on  them,  and  those  chdming  under  them."  In  tbls  case  both  plain- 
tiff and  defendant  were  ignorant  of  the  true  line.  The  only  information  they 
had  on  that  subject  was  tliat  derived  from  Parks,  who  told  them  "that  the 
fence  was  on  the  line,  or  near  to  it;"  and  there  is  not  a  eciniilla  of  evidence 
of  any  agreement  between  tbem  that  the  German  line  should  be  Ibe  boundary 
line  between  them.  Begardless  of  the  actual  location  of  the  true  line,  and 
under  the  authorities  «upra  and  Acton  v.  Dooley,  74  Mo.  63,  such  an  agree- 
ment cannot  be  inferred  from  occupation  only  to  that  line  for  a  period  of  more 
than  10  years  under  the  Bupposition  that  it  was  the  true  line.  We  think  there 
was  no  error  in  refusing  these  instructions.  In  actions  at  law  the  supreme 
court  will  not  pass  upon  the  weight  of  the  evidence.  WsbJt  v.  Webb,  87  Mo. 
Ml. 

The  judgment  of  the  circuit  court  Is  affirmed. 
All  concur. 


Wolfe  c.  Stxb. 
(Supreme  Court  of  MUtmsri.  Jane  1,  1888.) 

L  ]>m>~DuoBxmoN  or  Fw^aaTT— Emor  or  PtmoTC^TioN. 

The  description  in  a  deed  was:  "The  following  described  trsot  orparoel  of  land, 
the  Dorth-ean  onarter  and  the  west  half  of  the  south-east  Quarter  ana  the  east  half 
of  the  east  half  of  the  soath-west  quarter  of  section"  86,  township  48,  range  96,~ 
withont  uif  ponctoaUon.  The  deed  contained  no  statemmit  Mt  <tuantity,  but  re- 
served possession  until  a  fixed  time,  with  oertain  crops  grown  on  the  land  that  sea- 
son. ^  one  oonstraction,  the  deed  would  convey  100  acres,  being  the  N.  E.  M  of 
the  S.  E.  ^  of  section  88,  and  the  W.  M  of  the  8.  E.  ^  Bection  86,  and  the  E.  W  of 
the  B.  W  (tf  the  8.  W.  X  section  86,  the  tends  of  which  grantors  were  In  possession, 
and  which  they  surrendered  to  grantee,  Including  the  land  in  controversj.  B7 
another  constniotlon,  it  would  convey  the  N.  E.  section  86,  of  which  gi«ntors 
were  not  In  possession,  and  did  not  own,  and  the  E.  ^  of  the  E.  }4  ot  the  S.  W.  ^ 
section  86;  In  all  380  acres    Held,  that  the  former  oonstraction  should  prevaJL 

S.  SjUfB— RBOORDATioN~-Nonoa  to  Puschabebs. 

In  such  case,  the  deed  being  rooorded,  a  subsequent  purchaser  has  notice,  as  the 
deed  itself  would  lead  him  to  Investigate  tibe  faota  bearing  upon  its  oonatractlau. 

8.  BtjoiTT— DiosBB— Effbct. 

A  subsequent  mortgagee,  for  his  own  protection,  paid  a  prior  mortgage,  and  was 
by  a  decree,  to  which  defendant,  who  was  the  mortgagor's  grantee,  was  a  party, 
subrogated  to  the  rights  of  the  prior  mortgagee;  whereupon  defendant  paid  the 
amonnt  decreed.  FlaintUT,  lecelving  a  deed  to  a  portion  of  the  land  from  the  mort- 
guors.  and  believing  the  same  not  Included  la  defendant's  deed,  brought  ejectment. 
Mad,  that  said  decree,  being  for  no  other  purpose  than  that  ox  subrogation  to  tlu 
lini  aforesaid,  did  not  establish  title  In  dennaant. 

Error  to  circuit  court.  Cass  county;  Noah  M.  Oivan,  Judge. 

Ejectment  by  Thomas  Wolfe  against  James  D.  Dyer,  to  recover  the  posses- 
sion of  the  X.  £.  4  0'  the  S.  E.  ^  section  36,  township  48,  range  26,  in  John- 
sou  county.  The  action  was  begun  in  Johnson  county,  and  transferred  to 
Cass,  where  there  was  judgment  for  defendant,  from  which  plaintiff  ap- 
pealed. 

B.  Gf.  Thurman  and  Railey  <£  Bumey,  for  plaintiff  In  error.   Cochr^l  A 

Suddath,  for  defendant  in  error. 

Black,  J.  This  was  an  action  to  recover  the  K.  E.  ^  of  the  S.  E.  ^  of  sec- 
tion 36.  township  48,  range  26,  in  Johnson  county.  Both  parties  claim  title 
from  Harriet  C.  Home,  wife  of  Amos  Home.   She  owned  the  property  as  her 

feneral,  not  separate,  estate.   The  history  of  the  title  is  as  follows:  ii  1874| 
[ome  and  wife  made  a  uiortgage  on  this  and  other  land,  in  all  160  acres,  to 
secure  a  debt  owing  to  Johnson  county.  Tliereaf  ter,  and  In  1879,  they  made 
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a  deed  of  trust  on  the  160  acree  to  secure  a  debt  to  Jacob  Taggart.  Taggart, 

in  order  to  protect  his  deed  of  trust,  paid  the  prior  incumbrances  in  favor  of 
the  county.  Home  then  paid  the  debt  secured  by  the  Taggart  deed  of  trust* 
but  refused  to  pay  him  the  amount  he  had  paid  in  discharge  of  the  counter 
debt.  While  matters  stood  in  this  shape,  Horne  and  wife,  by  a  written  con- 
tract, ^Id  the  160  acres  to  the  defendant,  James  D.  Dyer,  for  the  agreed  con- 
sideration of  92.400;  and  on  the  9th  April,  1880,  they  made  a  warranty  deed 
to  Dyer,  intending  thereby  to  convey  the  160  acres.  This  deed  was  acknowl- 
edged and  recorded  on  the  day  of  the  date  thereof.  After  this,  and  before  the 
payment  of  the  purchase  money,  Taggart  brought  a  suit  in  equity  against 
Dyer.Hornei  and  his  wife,  asking  to  be  subrogated  to  the  rights  of  the  county 
in  the  county  mortgage  for  the  amount  he  had  paid  in  the  discbai^e  of  that 
debt.  The  suit  resulted  In  giving  him  a  lien  on  the  land  for  91,045.18. 
Dyer,  with  the  consent  of  Horne  and  wife,  paid  the  amount  adjudged  to  be 
due  Taggart,  deducted  it  from  the  purchase  price,  and  paid  the  Homes  the 
residue.  After  all  this.  Dyer  concluded  there  was  a  mistake  in  his  deed  as  to 
the  description  of  the  40  acres  now  in  suit.  He  requested  the  Homes  to  exe* 
cute  a  deed  of  correction ;  but,  instead  of  doi  ng  this,  they  made  a  quitclaim  decHl 
of  the  40  acres  to  Wolfe,  the  present  plaintifT,  dated  in  1884.  The  defendant 
in  this  suit,  by  his  answer,  admits  possession,  and  denies  the  other  allega- 
tions of  the  petition.  For  a  further  defense,  he  seta  up  a  mistake  by  the  scriv- 
ener in  preparing  the  deed  from  the  Homes  to  him  as  to  the  description  of 
the  40  acres.  He  then  sets  out  at  length  the  subreption  decree,  and  claims 
that  by  it  title  in  him  is  established.  The  trial  court  seems  to  have  r^;arded 
that  decree  as  fixing  the  status  of  the  title,  and  as  constituting  a  complete  de- 
fense to  this  suit;  and  in  this  it  erred.  In  that  decree  the  court  did,  among 
other  things,  find  that  the  Homes  had  sold  and  conveyed  the  160  acres  to  the 
defendant.  It  may  be  conceded  that  the  decree  was  binding,  as  between  the 
parties  to  that  suit  and  those  claiming  under  them,  for  all  the  purposes  for 
which  it  was  rendered.  But  the  decree  did  not  establish  title  in  any  one.  It 
left  the  legal  title  where  the  pleadings  showed  the  parties  liad  put  it.  It  only 
subjected  the  property  to  the  payment  of  the  91*045.18.  It  authorized  a  sale 
of  the  property  to  pay  the  debt,  but  none  was  ever  made.  The  decree  put 
Taggart  in  the  shoes  of  the  oounty  aa  to  the  county  mortgage.  When  Dyer 
paid  the  debt,  that  satisfied  the  decree.  Thereafter,  for  the  purpose  of  mak- 
ing title,  it  amounted  to  no  more  than  a  satisfied  mortgage.  It  confers  title 
on  no  one.   There  can  be  no  other  conclusion. 

Though  the  court  may  tiave  erred  on  the  matter  before  considered,  still,  if 
the  judgment  is  for  the  right  party,  it  ought  not  to  be  reversed.  We  feel 
Ixiund  to  say.  on  the  undisputed  facts  of  this  case,  that  the  deed  to  the  defend- 
ant conveys  the  40  acres  in  suit.  The  description  in  the  deed  is  as  follows: 
"The  following  described  tract  or  parcel  of  land,"  etc.:  "The  north-east 
quarter  and  the  west  half  of  the  south-^ast  quarter  and  the  east  half  of  the 
east  half  of  the  south-west  quarter  of  section"  36,  township  48,  range  26. 
Tlie  description,  as  it  appears  in  the  deed,  is  without  punctuation.  To  ex- 
clude the  land  in  suit,  we  must  understand  the  words  "the  north-east  quai^ 
ter"  as  meaning  the  K.  £.  ^  of  section  36;  but,  if  we  read  the  description  so 
that  t  tie  conjunction  will  connect  the  words  "the  north-east  quarter"  and  "the 
west  half,"  and  let  both  sets  of  words  be  modified  by  "of  the  south-east  quar- 
ter," then  both  parcels  are  located  In  the  S.  E.  \  of  the  sections,  and  the  de- 
fendant gets  in  all  160  acres,  which  includes  the  land  in  suit.  The  other 
reading  gives  him  280  acres,  160  of  which  was  owned  by  N^efF,  and  not  by 
Mrs.  Horne.  If  the  deed  called  for  quantity,  namely.  160  acres,  there  could 
be  no  difficulty.  While  It  does  not  do  this,  it  contains  that  which  is  equiva- 
lent thereto.  It  goes  on  to  say:  "Reserving  possession  of  the  hereinbefore 
described  premises  until  the  1st  September,  1880 ;  also  the  whole  of  the  grow- 
ing wheat  crop,  and  one-third  of  the  com  crop,  to  be  grown  on  the  premloes 
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this  season.**  The  deed  must  be  construed  as  a  vhole,  giving  due  consider- 
ation to  every  part  and  portion  of  it, — words  of  reserTation  as  well  as  of 
grant.  While  parol  evidence  cannot  be  received  to  prove  that  the  parties  in- 
tended something  different  from  that  which  the  language  of  the  deed  ex- 
preaaes,  jet,  if  the  language  used  in  the  description  is  uncertain  and  donbt- 
f  ul,  the  practical  construction  given  to  the  deed  by  the  subsequent  acts  of  the 
parties  may  be  shown  by  parol  evidence.  2  Devi.  Deeds,  g  1(M2.  So,  in  each 
eases,  it  is  competent  to  sliow  the  actual  situation  and  condition  of  the  land. 
SalUbuTV  V.  Andrewt,  19  Pick.  252.  This  deed  shows  that  the  hind  intended 
to  be  conveyed  was  in  cultivation,  and  the  inference  is  that  it  was  in  the  pos- 
session of  Home  and  wife  when  the  deed  was  made;  and,  though  described 
by  diiferent  subdivisions  of  the  section,  it  is  spoken  of  in  the  deed  as  a  "  parcel 
or  tract."  It  is  an  admitted  fact  that  defendant  got  possession  of  the  160 
acres  from  the  Homes  in  April,  1880,  and  has  had  poesession  ever  since;  and 
the  undisputed  evidence  is  that  the  160  acres,  including  the  40  in  suit,  was 
undeo:  fence  and  in  cultivatiMi.  What  is  said  on  the  face  of  the  deed  leads  to 
all  this  information,  and  it  at  once  sets  at  rest  alt  doubt  arising  from  the  words 
of  the  descriptive  clause.  We  think  the  deed  does  convey  u»  40  acres;  and 
that  it  was  intended  to  do  so  is  conceded  by  the  admissions  in  the  record. 

Something-is  Mid  in  respect  of  aoUce  to  plaintiff.  He  was  bound  to  read 
the  deed  in  the  light  of  such  teots  as  are  before  indieatedi  for  t^e  deed  itself 
would  lead  hhu  to  lotik  to  them.  The  Jadgment  ia  therefore  affirmed. 

All  concur. 


DOLUItBIDiB  0.  BUBY  et  oj. 

(Suprsme  Court  ct/  Jftoaouri.  June  4, 1888.) 
▲pPBAir-XUTisw— D>ct8ioN  IK  Opposition  to  RtruNe  or  Appbllatb  Coubt. 

In  ttjeotanent,  whexe  the  aborUTs  deed  and  other  BTldeaoeB  of  defendant's  title 
have  been  before  the  appellate  court  In  a  former  case,  and  held  sufficient  to  pass 
tltte  from  liie  plaintiff,  and  where  the  roUngs  of  the  court  belotr  have  been  In  ^- 
reet  opporiUon  to  what  was  roUd  by  the  appellate  conrt,  the  jadgment  will  be  re- 
Teneo,  and  the  eanse  Hgnandad,  that  it  may  be  l^^^mnfal^  of  in  owfoind^  with 
our  fomwr  (q^iuim,  and  datendant  restored  to  poasesrion  of  the  pmntoes. 

Error  from  dronlt  oonrt,  Hiekwy  county;  Wiluam  0.  Mbas,  Special 
Judge. 

Action  of  ejectment  by  William  Dollarhide  i^alnrt  Daniel  Bul^  and  othws. 
There  was  judgment  fox  the  [daintifF,  and  defendants  bring  error. 

Amos  Smith,  for  plalntiiCs  in  eiror.  T.  9.  Haehow  and  Smi^,  Silver  A 
Sroton,  for  defendant  in  error. 

JXastTOSi  0.  J.  This  Is  an  action  of  ejectment  to  recover  possession  of  the 
W.  ^  of  the  S.  W.  1-of  section  36.  township  87,  range  21.  in  Hickory  county. 
On  the  trial,  plainuff  had  judgment,  fnun  which  defendants  have  prosecuted 
Uielr  writ  at  error  in  this  court.  PlfUntiff,  to  sustain  his  title,  put  in  evi- 
dence a  deed  from  John  D.  Pitts,  dated  October  2. 1875,  c<mveying  to  him  the 
land  in  question.  Defendants,  to  overthrow  ttie  title  of  plaintiff,  claimed 
that  all  the  right*  title,  and  interest  of  plaintiff  had  been  sold  Vt  sheritTs  sale 
on  an  execution,  which  issued  on  a  judgment  rendered  against  said  plaintiff, 
Dollarhide,  at  which  sale  Amos  S.  Bmith  became  the  purchaser  and  received 
the  sheriff's  deed.  In  support  of  this  claim,  a  deed  from  the  sheriff,  conveying 
the  land  in  question  to  said  Smith,  dated  May  18,  1877,  and  acknowledged 
May  26,  1877,  was  offered  in  evidence;  also  an  amended  deed  from  said  Dol- 
larhide to  said  Smith  by  W.  D.  Harryman,  sheriff,  executed  in  November, 
1879;  also  an  amended  deed  executed  the  sheriff  May  17,  1881.  In  the 
case  of  Dollarhide  v.  Parks,  92  Mo.  173.  5  S.  W.  Rep.  8,  these  deeds,  as  well 
as  the  judgment  on  which  the  execution  issued  under  which  the  sale  was 
made,  and  also  the  petition  in  the  suit  in  which  the  judgment  was  rendered, 
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were  all  b«Core  this  court,  and  it  was  htM  that  they  were  ^feetual  to  paas  all 
the  title  Balhirhide  had  in  said  land  to  said  Smith,  and  that  Dollarhide  did 
not.  therefore,  have  any  standing  in  court.  This  case  vras  tried  b^ore  the 
opinion  was  rendered  in  that  case,  and,  the  rulings  of  the  circuit  court  being 
in  direct  opposition  to  what  was  decided  in  that  case,  the  jodgment  is  hereby 
reversed,  and  cause  remanded,  in  order  that  the  cause  may  be  disposed  of*  and 
defendants  restored  to  the  poaseraion  of  the  premises,  in  conformity  with  the 
opinion  in  ttie  ^iove-«ited  cas& 
AU  concur. 


Slatteby  0.  Jones  et  al, 

{Supreme  Court  of  Miswwrl.  June  4, 1888.) 

JunoMBNT— Lien— Peioritt— Peaddclest  Coktbtakcbs. 

Under  Rev.  St.  Mo.  t  3497,  declarlag  ooaveyanceB  made  with  intent  to  Asttwad 
creditors  clearlr  and  ntterly  Told  as  against  sack  creditors;  and  section  9780,  mak- 
ing Jodgmeats  liens  upon  the  jsdme&t  debtor's  land  from  the  day  of  imdition, — 
a  Judgment  rendered  after  the  Ji^gment  debtoi:  has  conveyed  his  laud  la  fraud  of 
his  creditors  is  a  lien  on  such  land,  superior  to  that  of  an  attachment  levied  on  the 
land  after  entry  of  the  judgment,  bnt  befcoB  levy  of  ezeoation. 

Appeal  fraa  droait  ooort,  St.  Louis  oonaty;  Thatkb*  Judgu. 
Xeo  Btutimir  and  Dtxtor  Tiffany,  for  appellant. 

Smith  (£  Harrison  and  Xarttn,  ZaugTiiin  A  Kern,  for  respondent. 

The  attachment,  as  soon  ss  levied,  became  a  specific  lien,  with  the  same 
effect  as  if  no  conveyance  had  been  made.  MeKinney  y.  Bank,  104  Hi.  180; 
Drake,  Attachm.  (6tb  Ed.)  §  289;  Lionberffer  v.  Baker,  88  Uo.  447;  Freem. 
Jodgm.  (3d  Ed.)  §  350;  In  re  Betee,  8  Fed.  Bep.  134.  A  judgment  is  not  a 
lien  on  real  estate  which  has,  priw  to  the  rendition  of  such  judgment,  been 
conveyed  by  the  debtor  in  fraud  of  his  creditors.  Happleye  v.  Bank,  93  III. 
396;  Millar  v.  Sherry,  2  Wall.  237,  249;  In  re  Eetea,  eupra,  5  Fed.  R^.  60; 
Bowland  v.  Knux,  59  Iowa,  46.  49.  50, 12  K.  W.  Bep.  777;  Xyon  v.  Robbins, 
46111.  279;  Freem.  Judgm.  (3d  £d.)  §  350;  Bump,  Fraud.  Conv.  (3d  Ed.)  571. 
and  note  4;  Bank  v.  Burke,  4  Blackf.  141-145;  Wood  v.  Wriffht,  4  Fed.  Hep. 
611;  Parker  v.  Freeman,  2  Tenn,  Ch.  612;  Dargan  v.  WaHng,  11  Ala.  988; 
Den  V.  Hill,  1  Hayw.  (N.  G.)  85-109;  Henderson  v.  Hunton,  26  Orat.  926- 
938.  Bespondent,  having  first  pursued  the  property,  and  obtained  a  speclflo 
lien  thereon,  is  entitled  to  a  preference.  Gfeorge  v.  Williatneon,  26  Mo.  190; 
Jaekman  v.  Bobineon,  64  Mo.  289-292;  Zoll  v.  Soper,  75  Mo.  460;  Sdmeeton 
T.  Lyde,  1  Paige,  639;  Bridgman  v.  McKissick,  15 Iowa,  260;  Burt  v.  Keyes, 
1  Flip.  72;  Gordon  v.  Zotoell,  21  Me.  251;  Coming  v.  FFAfCe,  2  Paige,  567; 
Miere.  v.  Turnpike  Co.,  13  Ohio,  197;  Weed  v.  Pieroe,  9  Cow.  722;  MiUer  v. 
Sherry, aupra;  Bappleyev,  Bank, supra;  Bump,  Fzaod.  Conv.  (3d£d.)  570, 
571;  Brvee  v.  Voyel,  38  Mo.  100. 

Sherwood,  J.  This  is  an  equitable  proceeding,  having  for  its  object  the 
determlDation  of  the  question  whether  the  plaintiff,  Slattery,  or  the  defend- 
ant, the  German  Savings  Institution,  has  the  better  title  to  the  property  in 
controversy.  Briefly  told,  the  facts  in  the  case  are  these:  "John  Jones  being 
insolvent  and  largely  indebted,  for  the  purpose  of  defrauding  bis  creditors, 
conveyed  his  property  to  his  wife's  trustee  in  May,  1883,  Sliortiy  thereafter, 
the  German  tiavlngs  Institution,  one  of  Jones'  creditors,  brought  suit  on  a 
debt  contracted  antecedent  to  said  transfer,  and  recovered  judgment  thereon 
January  8,  1884,  on  which  judgment  execution  was  duly  issued  February  4, 
1884,  and  on  that  date  placed  in  the  hands  of  the  sbe^,  returnable  to  ttie 
April  term.  On  this  execution  a  levy  was  duly  made  on  March  11, 1884,  upon 
the  property  thus  fraudulently  conveyed,  and  the  same  was  duly  advertised 
and  sold  by  the  sheriff  to  the  German  Savings  Institution,  and  a  dsed  fl^rea 
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and  recorded  April  19,  1884,  Hod  return  made  in  due  course  to  said  April 
term.  The  German  Savings  Institution  then  brought  suit  with  diligt?nce, 
and  had  the  conveyances  of  Jones  declared  fraudulent  and  void  as  to  cred- 
itors. Subsequent  to  the  obtaining  of  the  judgment  of  January  8,  1884,  in 
favor  of  said  Qerman  Savings  Institution,  and  on  March  10,  1884.  one  di^ 
prior  to  the  levy  of  execution  thereunder,  Uie  plaintifiE,  Slattery,  brought  an 
attachotent,  and  levied  the  same  on  the  same  property,  filed  notice  of  bis  at- 
tachment  on  that  day,  and  foUowad  it  by  judgment,  execution,  sale,  and  deed. 
reooEded  In  Jane.  ViSi,  and  now  claims  thi^  the  subsequent  levy  of  hia  at- 
tadunent  gave  It  a  better  lien  upon  the  land  than  the  Qerman  Savings  Insti- 
tution acquired  by  its  prior  Judgment,  followed  in  due  oourse  by  execution 
aud  sale  and  deed.  Tbe  court  below  tiald  that  a  judgmmt  is  not  a  lien  upon, 
pnqjwrfy  frandulenUy  conv^ed  prior  to  its  lendlUon;  that  aueb  a  transfer  is 
not  void,  but  only  Twdable  as  against  creditors;  that  the  levy  of  an  attach- 
mokt  created  asuperior  lien  to  tbe  supposed  lieu  of  a  judgment  thus  lendered; 
and  decreed  the  title  to  be  in  the  ^aintifl. 

Our  rtatute  deelaies  that  every  conveyance  of  land  made  with  intent  to  de- 
fraud creditcffB,  etc,  "shall  be  from  lienerforth  deemed  and  talEen.  as  against 
said  creditrae  and  purchasers,  *  *  *  to  be  dearly  and  utterly  void.** 
Ber.  St.  8  2197.  Further  statutory  provisions  beartaig  on  the  point  in  band 
are  as  follows:  "Sec  2730.  Judgments  and  decrees  rendered  by  any  court 
of  record  sliall  be  a  lien  on  the  real  estate  of  tbe  pnson  agaliut  wtu>m  tb^  are 
rendered,  situate  in  the  county  in  which  tbe  court  Is  held.  Sec  2731.  Such 
liens  sbaU  owunenoe  on  tbe  day  of  reoditlon  of  tbe  Judgment,  and  aball  oon- 
tinne  for  three yeaiB."  "Sec.  2767.  Ttie  term  '  real  estate,'  as  used  In  this  chap- 
ter, shall  be  construed  to  include  all  estate  uid  latere^  in  lands,  tenements, 
and  hereditanwnta  liable  to  be  sold  upon  executitm."  '*8ec  2361.  iNo  execu- 
tion, pdar  to  the  levy  thereof»  sboU  be  a  lien  on  uiy  *  *  *  real  estate  to 
which  the  lien  of  the  judgment  •  *  *  dues  not  extend."  "Sec  2854.  The 
following  pr^ier^  shall  be  liable  to  be  seized  and  s^  upon  attachment  and 
execation  Isaued  from  any  court  of  record:  *  •  *  all  real  estate 

wherettf  the  defendant*  i»r  any  person  for  bis  use,  was  seized.  In  law  or  equity, 
at  tike  Lime  of  tbe  issue  and  levy  of  tbe  attachment,  or  rendition  of  the  Judg- 
itaent,  *  •  *  whereon  execution  was  issued,"  etc.  In  bis  work  on  Exe- 
Gotions,  Mr.  Freeman  olMerves:  ^'Whoever  goes  out  with  an  execution  to 
.sedc  tbe  fruits  of  his  judgment  is  too  apt  to  Und  that  fraud  has  forestalled 
him.  li  then  becomes  liis  business  to  pursue  these  fruits  wlierever  fraud  has 
taken  them;  to  wrest  them  from  tbe  possession  of  bis  adversary,  wherever 
tlwy  may  be  found;  and  to  prepare  himself  to  show  that  tbe  refuge  whence 
be  has  wrested  them  is  the  refuge  of  fraud.  In  many  instances  the  aid  of  eq- 
uity is  invoked.  But,  generally,  tliis  is  unnecessary;  for  a  transfer  made  to 
himler,  delay,  or  defraud  crediturs,  while,  as  between  the  parties,  it  conveys 
tbe  titte,  has,  as  aguinst  a  creditor  proceeding  under  execution,  no  such  effect 
As  against  the  fraudulent  transference,  tbe  creditor  may  seize  the  property, 
wheUier  real  or  personal,  as  that  of  the  fraudulent  vendor,  and  may  proceed 
to  sell  it  under  execution.  Tbe  title  transferred  by  sucli  sale  is  not  a  mere 
equity,  not  the  right  to  control  tbe  legal  title,  and  have  the  fraudulent  trans- 
fer vacated  by  some  appropriate  proceeding;  it  is  the  legal  title  itself,  against 
which  tbe  fraudulent  transfer  is  no  transfer  at  all."  Freem.  Ex'ns,  g  136. 
And  though  the  learned  author  states  that  if  land  be  bought  with  the  money 
of  tlie  debtor,  and  the  title  taken  in  the  name  of  another,  that  in  such  case 
tbe  title  cannot  be  reached  by  executiou,  but  resort  must  be  had  to  a  couit 
of  equity,  yet  he  admits  that  the  rule  is  different  in  those  states  where  stat- 
utes have  been  enacted  wliich  enable  creditors  to  reach  tbe  legal  title  at  law. 
Id.;  citing,  among  others,  the  cases  of  Duimica  v.  Coy,  24  Mo.  167;  Rcmkin 
T.  Sarpert  23  Mo.  579;  v.  Baldwin,  Id.  588, — where  that  doctrine  is 

announced  as  the  law  of  this  state.  In  Rankin  v.  Hearst  n^mi,  Iaohasd, 


566 


BOUTHWESTKBN  BBPORIER. 


[Mo. 


Jm  said:  "Onr  law  subjects  alt  that  a  man  has  as  propertj  to  the  paTment  of 
his  debts;  and  we  know  of  no  reason  why  the  trust  that  results  to  hitn  who 
pays  the  purchase  money  «  *  •  should  not  be  allowed  to  result  to  the 
debtor  for  the  benefit  of  his  creditors,  so  as  to  afford  them  the  speedy  and  easy 
remedy  of  an  execution  sale."  In  Bobb  v.  Woodward,  50  Mo.  101,  it  is  de- 
clared that  it  has  become  settled  law  in  Missouri  that  upon  lands  held  by  a 
third  person  In  fraud  of  creditors  for  tlie  benefit  of  the  debtor,  or  fraudulently 
purchased  with  money  of  the  debtor,  and  oonv^ed  to  his  family,  there  is  a 
resulting  trust  nrising  to  the  debtor  for  the  benefit  of  the  creditors,  which 
may  be  sold  upon  execution.  It  is  held  to  be  sneh  an  equitable  estate  as  Is 
comprehended  in  the  language  of  the  statute  which  sabjects  to  sale  upon  ex- 
ecution "all  real  estate  where^  the  defendant,'or  Bxxy  person,  for  bla  use,  was 
seized  in  law  or  In  equity."  To  this  effect  are  all  the  authorities  In  tbla  state. 
An  author  of  recognized  authority  says:  "If  the  creditors  obtain  Judgments 
against  the  debtor  afto:  the  transfer,  they  acquire  liens  upon  his  properly, 
wherever  the  same  are  given  by  law,  according  to  the  dates  of  their  respect- 
ive judgments,  in  the  same  manner  precisely  as  if  no  transf^  had  been  made; 
for  the  transfer  is  h  nullity  as  against  them,  and  the  1^^  as  w^  as  the  eqni- 
taUe  title  remains  in  the  debtor  for  the  purpose  of  satisfying  debts. "  Bump, 
Fraud.  Conv.  (8d  Ed.)  474.  This  position  is  abundantly  sustained  by  the 
autlKHities.  Jaeoby*a  Appeah  67  Fa.  St.  484;  Manhattan  Co.  v.  Bwrtaon, 
e  Paige,  457;  Afui/ord  v.  Peterson,  85  N.  J.  Law,  127,  and  cases  cited; 
Eaetman  v.  Sohetler,  13  Wis.  S24;  Thomas  v.  Walker,  6  Humph.  93^;  TKom- 
ason  V.  NeeUy,  SO  Miss.  818;  Beouton  v.  Bender^  8  How.  Ft.  185;  MeKee  t. 
Qihhriat,  8  Watts,  280.  I  find  no  esse  in- tills  court  where  the  point  has 
been  directly  decided  in  accordance  with  the  easea  Just  cited;  but  such  a  de- 
cision neeessarity  reaults  from  our  statutes  and  ndjndicatlona  already  quoted. 
If,  as  f^lnst  creditors,  the  frftudulent  conveyance  of  t^ie  debtor  is  a  nuuily,— 
H  dead  lettw,  "dearly  and  utterly  voldf"  as  the  statute  put»>it,— how  is  it 
possible  for  such  a  convince,  even  though  it  be  prior  in  point  of  time,  to 
balk  a  ^editor's  Judgment  of  Its  customary  and  binding  force  and  operation? 
If  our  statutes  are  to  receive  the  nwanlng  which  their  plain  language  imports; 
I  cannot  see  how  the  attitude  of  this  case  differs  from  thirt  (rf  one  where  the 
fraudulent  eon  v^ance  is  made  subsequently  to  the  recovery  of  judgment.  It 
is  said,  however,  that,  if  a  conveyance  be  made  by  the  fraudulent  grantee,  It 
would  pass  a  good  title  to  an  Innocent  purchaser  as  agninst  the  alleged  Judg- 
ment lien,  and  that  this  drenmstance  shows  that  the  Judgment  cannot  be  a 
lien  against  the  property.  I  cannot  admit  the  force  of  this  ai^ument,  because 
similar  reasoning  would  deny  the  existence  of  a  vendor's  or  a  vendee^s  lien  if 
the  land  bound  thereby  were  conveyed  to  an  Innocent  purchaser.  But,  snp- 
pose  the  purchaser  wwe  not  Innocent,  would  the  alleged  judgment  lien  bind 
then?  Oan  it  be  possible  that  the  lien  of  a  Judgment  is  dependent  upon  the 
fact  whether  the  last  purchaser  be  innocent  or  fraudulent?  The  eonsldwa- 
Uons  which  allow  the  fraudulent  grantee  of  a  fraudulent  grantor  to  convey  a 
good  title  to  a  bona  fide  purchaser  are  considerations  which  exclusively  be- 
long to  our  registry  acts,  and  have  no  bearing  on  the  question  of  the  exist- 
ence and  validity  of  the  Judgment  lien.  All  that  the  last  purchaser,  innocent, 
of  course,  has  to  look  to,  is  that  the  title  of  his  immedlHte  grantor  is  clear 
upon  the  record.  He  is  not  bound  to  search  for  Judgment  liens  occurring  sub- 
sequently to  the  time  bis  grantor  acquired  title.  Moreover,  but  for  statutory 
provisions  requiring  that  an  abstract  of  the  land  attached  be  filed  in  the  re- 
corder's office,  it  is  to  the  last  degree  doubtful  whether  the  property  of  A., 
fraudulently  conveyed  to  B.,  and  afterwards  attached  as  that  of  A.,  would  be 
affected  by  the  attachment  lien  when  subsequently  conveyed  to  innocent  pur- 
chHser,  C.  And  if  the  debtor,  by  reason  of  the  fraudulent  conveyance,  has  no 
interest  to  which  the  lien  of  a  subsequently  rendered  Judgment  could  attach, 
it  is  very  difilcult  to  see  what  interest  wuald  be  left  in  him  wbldi  can  be 
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seized  by  the  subsequent  levy  of  the  writ  of  attachment.  It  appears  to  me 
that  the  same  argument  which  defeats  the  one  also  defeats  the  other.  If  there 
be  nothing  remainiug  for  the  judgmeut  lien  to  fasten  on,  how  will  the  at- 
tachment lien  fare  any  better?  The  fact  that  the  judgment  lien  is  a  general 
one.  and  the  attachment  lien  a  speci&o  one,  cannot  alter  the  case,  or  vary  the 
result,  fliooe,  in  either  instance  there  must  be  something,  and  that  something 
an  interest  of  the  debtor  in  tlie  I'eal  estate,  upon  which  the  general  binding 
force  of  the  judgment,  or  the  specific  force  of  tlie  attachment  writ,  can  oper- 
ate. !N^ow,  Hli  the  cases  in  tliis  state  show  tliat  the  debtor.  In  instances  sim- 
ilar to  the  one  at  bar,  has  a  leviable  interest  in  the  fraadulently  conveyed 
pn^erty;  and,  wherever  tliis  is  the  case,  "the  right  to  issue  execution,  and 
to  satisfy  it  by  the  sale  of  the  real  estate,  ordinarily  implies  that  the  judgment 
is  a  lien  upon  such  real  property;"  and,  "ijecauae  the  lien  of  a  judgment  is 
inseparably  associated  with  *  *  •  the  right  to  take  lands  in  exeontion, 
it  follows  that^here  can  be  no  lieu  except  upon  such  judgments  as  the  plain- 
tiff is  entitled  to  satisfy  by  levy  upon  the  lands  of  the  debtor."  Freem. 
Judgm.  §g  Si40,  350.  Indeed,  it  is  impossible  to  conceive  of  a  judgment 
capable  of  being  enforced  against  real  property  upon  which  it  is  not  a  lien. 
Stadler  v.  Allen,  44  Iowa,  196,  and  cases  cited. 

In  this  case  it  will  scarcely  be  denied  that  the  judgment  of  the  appealing 
defendant  was  capable  of  being  enforced  by  execution  against  the  property  at 
Jimes  while  It  remained  in  the  hands  of  his  fraudulent  grantee.  To  deny  this 
would  be  to  deny  and  to  annni  the  force  and  effect  of  our  statutes  on  this  sub- 
ject, and  numerous  decisions  based  thereon.  The  only  question  hero  at  issue 
is  one  of  priority  between  the  judgment  Hen  and  tliat  m  Ute  attachment.  But, 
according  to  the  premises,  if  the  judgment  waa  capable  of  enforcement,  then 
it  must  have  been  a  lien.  The  capability  of  enforcdment  being  established, 
IH*esuppoees  the  existence  of  a  lien  which  is  the  basis  ot  such  capability.  Here, 
then,  we  have  (I)  a  fraudulent  conveyance  of  real  estate,  and  for  tliat  reason 
void ,  (2)  Bach  leal  estate  liable  to  be  sold,  upon  execution,  as  that  of  the 
frauduieat  grantor  and  debtor:  (3)  a  Judgment  rendered  against  such  debtor, 
which  the  statute  dedares  shall  bind  with  its  li«i  ail  iml  estate,  etc..  liable 
to  be  sold  upw  execution.  When  all  these  things  are  taken  into  considera- 
tion. iLseem«tomethatthmi8noroomleft  to  doubt  that  ^  jadgment  of 
the  German  Savings  Institution  created  upon  the  premises  in  coatrorersy  a 
lien,  which  must  be  r^arded  and  declared  as  the  elder  legal  lien;  one  which 
cannot  be  displaced  by  any  junior  Utrn  whatsoever.  Freem.  Ex'ns,  §  196; 
Wakenman  v.  ffrawr,  4  Paige,  28;  SetnOon  v.  B0nder,  8  How.  Fr.  185.  Xor 
must  it  be  over1o(dEed  that,  at  tlie  time  the  attachment  of  the  plaintiff  was 
levied,  there  waa  in  the  hands  of  the  ^eclff  an  execution  issued  on  the  Judg- 
ment of  the  i^pealing  defendant.  This  eittcuti<ni,  according  to  the  terms  of 
the  statute,  (section  ^1,  Mipra,\  was  a  lien  also  upon  the  prop«^  in  contro- 
versy; and  it  la  by  no  means  certain  that  a  levy  d!  the  execution  waa  neces- 
sary in  order  to  a  valid  sale  of  that  property.  Freem.  Ex'ns.  §  2B0.  This 
court  iias  confessed  that  ttie  law  is  silent  aa  to  what  acts  are  necessary  to  con- 
stitute a  levy  on  real  estate.  Dtitusan  v.  Matn^t  29  Mo.  368.  When  the 
sale  was  nude  under  this  execution,  and  a  deed  made  to  the  purchaser,  the 
deed  related  to  the  date  of  the  judgment,  (Sank  v.  Manard,  51  Mo.  548,) 
and  cut  out  all  intervening  liens  and  incumbranoes,  (I>ureU  v.  Hulae,  67  Mo. 
201.) 

In  relation  to  the  delivery  o>f  the  execution  to  the  sheriff  to  hold  for  further 
orders,  no  importance  is  to  be  attached  to  it.  The  land  was  sold  at  the  return- 
term  of  the  writ,  and  the  delay  was  satisfactorily  explained  by  counsel.  But, 
even  bad  it  not  been  thus  explained,  tliere  exists  no  reasm  why  the  rights  of 
the  defendant  should  be  postponed  or  subordinated  to  those  of  the  plaintiff. 
Thwe  was  no  hindecance  of  tbe.plalntiff  from  attaching  the  property.  Tliere 
is  a  very  wide  distinction,  in  this  regard)  between  liens  upon  real  and  those 
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upon  personal  property.  Bnatoorth  t.  King,  50  Mo.  479;  Bump,  Fraad.  Coti v. 
671.  Dormancy  cannot  bp  affirmed  of  an  execution  in  regard  to  a  sale  of  land. 
Even  agreements  to  postpone  the  Issuance  of  execution,  where  land  is  to  be 
the  subject  of  sale,  will  have  no  prejudicial  effects  on  the  rights  of  the  cred- 
itor, who  relies  upon  his  judgment  lien,  and  not  upon  his  execution  lien,  as  is 
the  case  where  personal  property  is  to  be  sold.   Freem.  Judgm.  §  383. 

In  ooQcInsioD.  it  has  not  been  thought  necessary  to  review,  in  detail,  the 
autliorities  which  are  opposed  to  the  views  here  announced,  as  to  a  judgment 
being  a  lien  upon  property  previously  transferred  to  a  fraudulent  grantee,  for 
the  reason  that  those  views  are  thought  to  be  best  supported  by  reason  and 
authority,  and  that  they  are  in  consonance  with  our  own  statutes  and  adju- 
dications in  ration  to  matters  similar  to  those  involved  in  this  controversy. 
The  result  is  that  the  judgment  must  be  reTeraed,  and  the  cause  rananded. 

Alt  eonour. 


CiTt  or  St.  Joseph  e.  Ebhbt. 
(Supnmie  Court  of  MiMomi,  Jane  i,  1888.) 
XmnoiFAi.  CoBFOBAnom— FisoAL  MAVjwaimiT  jam  Tiunw— Idonrsi  or  Imin- 

iJfOB  COMPAITT. 

Under  Rev.  St.  Ho.  1879,  8        delegating  to  dtiea  power  **to  lloense,  tax,  and 
regulate  *  *  •  inaorance  companies, "  an  ordinanoe  reanlrlng  sooh  oompanies 
to  DRMure  a  Uoense  at  a  cost  of  ISO  per  year  to  oarrvon  their  buuMSS  Is  anthOE^ 
ana  valid,  thon^  a  tax  on  their  net  Inoome  Is  abso  in^tosed. 

Appeal  from  crloilnal  court,  Buchanan  county;  Silas  WooDeOH,  Judge. 

The  defendant.  Charles  F.  Ernst,  was  tried  and  fined  ClOO  for  failure  to 
pay  the  license  tax  imposed  upon  insurance  companies,  and  appeals  from  U» 
Judgraent  against  him. 

B.  H.  Vifugard,  for  qipellant.   Rpon  A  Mfaodonald,  for  respandent. 

Black.  J.  The  platntiff  Is  a  dty  of  the  second  class,  under  the  general 
laws  ot  this  abite.  By  an  ordinance*  duly  enacted,  it  is  provided  that  no  per- 
son  or  oorpontlon  shall  carry  on  aiqr  kind  of  insurance  bnaineBB  in  the  ^tj. 
Id  p«raon  <»  by  agent,  without  a  license  ftir  such  purpose.  The  amount  re- 
quired to  be  paid  for  a  license  for  one  year  Is  #50.  The  same  ordiunce  makes 
It  antawful  for  any  person  to  act  as  agent  for  any  company  not  lunTlng  paid 
the  lloease.  The  offender  is  declared  to  be  guilty  of  a  xnlsdemeiuiort  and,  upon 
conviction,  to  be  fined  not  less  than  ClOO.  The  Fireman's  Fund  Insurance 
CcHOipany  ia  a  eorporati<m  duly  organiaed  under  the  laws  of  the  state  of  CmU- 
fornla,  and  fOr  many  years  has  transacted  business  in  the  (dt^  of  St.  Joseph. 
The  insurance  company  n^lected  and  refused  to  pay  tiie  license  requizod  by 
the  <Hxlinaiioek  and,  iwtwl&tandlng  this  neglect  and  refusal,  the  detenlRBt, 
in  November,  1687,  solicited  business  for  and  acted  as  the  agent  of  the  com- 
pany. Fot  this  violation  of  the  ordlnuice  he  was  fined  in  Uie  recorder's 
court.  On  appeal  to  the  criminal  court,  he  was  agiUn  fined  in  a  like  amount, 
and  he  appmled  to  this  court,  and  insists  that  the  ordinance  is  void  for  want 
of  authority  in  the  city  to  enact  it. 

As  the  case  stands  liere,  it  must  be  taken  that  the  dty  collects  the  amount 
charged  forthe  license  for  revenue  purposes.  The  issuing  the  license  is  there- 
fore not  the  mere  exercise  of  a  police  regulation,  but  ttie  exercise  of  the  power 
of  taxation;  and  this,  it  is  insisted, the  city  cannot  do  by  way  of  a  license  tax. 
By  the  fifteenth  paragraph  of  section  4644,  Uev.  St.  1879.  the  mayor  and  com- 
mon council  have  power,  by  ordinance,  "to  license,  tax.  and  r^ulate  *  *  * 
insurance  companies  and  insurance  agents,"  etc.  Even  the  wonls  "to  license** 
may  imply  the  power  to  tax,  when  such  is  the  manifest  intention;  but,  takm 
disconnected  and  alone,  they  will  not  generally  confertimt  authority.  Citjf  <^ 
au  Louts  V.  Inaunm^Co.tAl  Mo.  150.  But  here  the  power  to  tax,  as  well  as 
to  license,  is  given  In  express  terms;  and  there  can  be  no  doabt  but  tiie 
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xa&y  collect  a  tax  for  revenue,  by  way  of  a  license,  unless  there  is  some  other 
pTOTision  of  the  law  whiuh  requires  us  to  give  a  different  construction  to  the 
words  of  the  charter  law  before  quoted.  Sections  6060-6062,  Rev.  St.,  con- 
cerning the  taxation  of  insurance  companies,  make  it  the  duty  of  every  for- 
eign Insurance  company  doing  business  in  any  city  to  report  annually  to  the 
city  assessor  the  amount  of  premiums  collected,  deducting  return  premiums 
and  cash  paid  for  losses  In  the  city.  On  the  amount  of  such  net  premiums, 
taxes  are  levied  for  city  purposes,  as  on  other  property  made  taxable  for  mu- 
nicipal purposes.  The  Fireman's  Fund  Insurance  Company  has  at  all  times 
made  an  annual  report  of  its  net  income  In  the  city  of  St.  Joseph,  and  has  paid 
to  the  city  the  tax  levied  thereon.  It  is  insisted  that  the  power  to  tax,  given 
the  city  hy  the  words  to  "license,  tax,"  etc.,  should  be  construed  as  having 
reference  to  the  tax  which  is  authorized  under  said  sections  6060-6062;  thus 
leaving  the  power  to  license,  a  police  power  only.  But  this  cannot  be  the  true 
construction  of  the  law;  for,  by  another  section  of  the  law  wtiich  i-onstitutes 
the  charter  of  the  city,  namely,  section  4700,  it  is  made  the  duty  of  the  city 
assessor  to  return  to  the  common  council  a  list  of  all  foreign  insurance  com- 
panies, with  the  amount  of  premiums  received  by  each,  as  returned  to  him. 
This  list  evidently  has  reference  to  the  returns  required  to  be  made  by  sections 
6060-6062.  It  is  perfectly  clear  that  the  statute  constituting  the  charter  of 
the  city  gives  to  it  the  power  to  collect  a  revenue  tax,  both  by  way  of  a  license 
and  on  the  net  income  of  foreign  insurance  companies.  The  law  is  too  plain 
to  be  defeated  by  any  process  of  construction.  It  could  not  be  contended  that 
because  the  city  has  power  to  tax  hotel  buildings  as  property,  that,  therefore, 
the  power  "to  license,  tax,  and  regulate  hotel  and  inn  keepers,"  must  be  con- 
strued as  a  police  regulation  only;  yet  such  a  contention  would  be  just  as 
reasonable  as  the  one  made  in  this  case.  It  Is  perfectly  competent  for  the 
state  to  collect  an  ad  valoTem  tax  upon  property  used  In  a  calling,  and  at  the 
same  time  impose  a  license  tax  on  the  pursuit  as  a  condition  to  the  right  to 
carry  on  the  pursuit;  and  this  power  may  be  delegated  to  municipal  corpora- 
tions, cup  of  8t.  Louis  V.  Green,  7  Mo.  App.  468.  We  cite  this  case  to 
the  extent  It  was  approved  in  70  Mo.  562.  Cooley,  Tax'n,  578.  But  it  is 
again  argued  that  the  tax  on  the  net  income  is  not  a  property  tax.  That  it 
ia  not  a  property  tax  within  the  meaning  of  the  constitutional  provision  which 
requires  all  property  to  be  taxed  in  proportion  to  its  value  must  be  conceded. 
Sxpreu  Co.  v.  Si.  Jt^h,  66  Mo.  678;  Qlasgow  r.  Rowee,  43  Mo.  479.  But 
this  in  no  manner  affects  the  riglit  of  the  city  to  collect  the  two  taxes, — one 
by  license;  the  other  on  the  net  income.  Nor  can  they  be  said  to  be  daplioate 
taxation.  Th^  are  different  methods  of  taxation.  The  one  tax  is  on  the 
privilege  vA  carrying  on  the  business;  tlie  other,  on  the  net  income  derived 
from  the  bnsinen.  It  Is  Jnst  as  competent  for  the  legislature  to  give  the  city 
power  to  «x«reiae  these  two  methods  of  tamtlon  as  It  is  to  give  the  city  au- 
thority to  ocdleot  an  ad  valorem  tax  and  a  license  tax.  Both  the  license  tax 
and  the  tax  on  income  are  uniform  upon  the  same  class  of  subjects.  Foreign 
and  home  companies  roast  alike  pay  the  license  i»x.  Home  companies  must 
pay  a  property  tax,  but,  because  little  of  the  property  of  foreign  insurance 
companies  Is  within  Uie  jarisdiction  of  the  city,  they  are  required  to  pay  a  tax 
on  their  net  income.  There  Is  manifest  justice  in  all  this.  The  ordinance  in 
qaestion  Is  valid,  and  should  be  obeyed.  The  judgment  Is  affirmed. 
All  concur. 


BiNBHABT  V.  Long  et  al. 

(Bwpreme  Cowt  of  MtMouri  June  4, 1888.) 

1,  FBAtmuxiWT  CoimTAXcn— AonoK  to  8n  Amn— PuAsme — Bnx— Whsw  mw 
XmjnrABiODB. 

Where  an  inMdveat  purchased  several  tracts  of  land  witii  hia  own  money,  but  had 
the  deeds  made  to  his  wife,  and  the  land  was  subsequently  sold  under  eixeoution 
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against  the  hnsbaad,  a  bill  hj  the  pnrchaser,  reciting  the  tecta  as  to  each  deed,  and 

asking  relief  aeparateir,  praying  uiat  the  deeds  be  set  aside  as  in  fraud  of  crratt- 
ors,  is  based  upon  one  general  right,  and  Is  not  multifarious,  and  the  court  properly 
refused  to  compel  plaiatifl  elect  upon  which  cause  of  action  be  will  proceed. 

9.  Sue— AonoNB  to  Set  Asidb— Plxadiso— Somouxor  of  Bnj. 

An  aUegatiou,  in  a  bill  to  set  aside  certain  oonveyanoes  as  fraudulent,  that  at  the 
dates  of  (he  deeds  defendant  was  wholly  Insolvent,  owing  some  $14,000,  and  that 
his  proper^  was  wholly  inadequate  to  satisfy  his  Indebtedness,  suffldentfy  shows 
that  defendant  bad  no  other  property  out  of  whitdi  the  debts  could  he  made. 

S.  Same— AcTioKs  to  Sn  Abidb— Rights  or  Pdsohabu  at  Exbcction  Bau. 

A  purcbaser  at  an  execution  sale,  in  seeking  to  set  aside  or  defeat  a  fraudulent 
convoyance,  made  by  the  judgment  debtor,  occupies  the  same  position  and  has  all 
the  advants^g^s  of  the  judgment  creditor. 

4.  Same— Action  to  Set  Abide,  bt  Bibcution  Purchasbb— Ikadbquiaot  or  Priot  at 

Bxecutioh  8ai.b. 

Inadequacy  of  consideration  is  no  defense  in  a  suit  W  the  purobaser  of  land  at  an 
execution  sale  to  set  aside  a  prior  conveyance  as  fraudulent,  where  the  land  la  In- 
cumberedf  and  the  judgment  debtor  disclaimed  ownership  of  the  lAnd,  and  gave 
notice  that  whoever  bought  the  land  would  buy  a  lawsuit. 

5.  6amr— Actions  to  Sbt  Asidb— Paoop  or  Fbaud. 

Where  lands  are  paid  for  by  an  insolvent  debtor,  bat  the  deeds  are  made  to  his 
wife,  who  pays  no  part  of  the  consideration,  the  husband  owning  other  real  estate, 
heavily  incumberea,  which  had  been  sold  under  legal  process,  claimed  to  be  tnTslid 
the  husband,  who  had  been  ousted  from  such  land  in  an  ejectment  suit,  tb»  ooa- 
Teyances  to  the  wild  are  francUilent  as  to  ixedilion  of  tbe  husband. 

Appeal  from  circuit  court,  Randolph  county;  Burckhabtt,  Judge. 

Bin  in  equity  by  Stephen  C.  Rinehart  against  Sarah  F.  X<ong  and  J<»eph 
Long,  her  huabaod.  to  aet  aside  deeds  alleged  to  have  been  miide  to  Sarah  F. 
Long  for  lands  paid  for  with  the  money  of  lier  husband*  in  fraud  of  creditors. 
Plaintiff  was  purcbaser  at  sherift'a  sale  on  an  execution  against  Joseph  Long. 
Judgment  for  plaintiff,  and  defendants  appeal. 

0.  2).  Jonef.  for  appellants.  W.  C.  Holliater  and  B,  Chenney,  for  ap- 
pellee. 

Black,  J.  The  defendant  Joseph  Long  purchased  three  tracts  of  land, — 
one  from  Greenwood  in  August,  1881,  one  from  Mackey  on  August  12, 1882, 
and  the  other  from  Brown  on  the  Slst  of  August,  1882.  Deeds  of  the  lands 
were  made  to  Sarah  F.  Long,  wife  of  Joseph  Long,  conveying  to  her  in  all 
280  acres  io  Adair  county.  In  December,  1883,  the  plaintiff  recovered  two 
judgments  against  Joseph  Long,  one  in  his  own  right,  for  S956.73,  based  on 
A  note  made  in  1877,  the  other  as  administrator  of  Abrnham  Rinehart  for 
31,325.79,  based  upon  a  note  made  in  the  same  year.  Both  notes  were  given 
by  Long  for  borrowed  money.  Plaintiff  purchased  the  lands  described  in  the 
several  deeds  at  a  sale  made  under  executions  issued  upon  his  judgments. 
He  tlien  commenced  this  suit  to  set  Halde  the  deeds  to  Mrs.  Long,  and  vest  the 
title  in  him  on  the  ground  that  they  were  made  in  fraud  of  tbe  creditors  of 
Joseph  Long. 

1.  The  petition,  in  form,  sets  out  three  causes  of  action,  with  a  prayer  for 
relief  to  each.  The  only  difference  in  these  counts  or  causes  of  action  is  that 
one  sets  out  tbe  Greenwood  deed,  another  the  Mackey  deed,  and  the  third  the 
Brown  deed.  A  petition  in  equity  will  not  be  multifarious  where  the  plain- 
tiff bases  his  claim  for  relief  on  one  general  right.  Hence,  where  a  debtor 
conveys  land  in  fraud  of  creditors,  and  the  title  has  passed  by  different  deeds 
to  different  persons,  they  mwy  all  be  joined  iu  one  suit;  for  they  alt  have  a 
common  interest  in  respect  of  the  fraud.  Bliss,  Code  PI.  (2d  Ed.)  g  110a; 
Tucker  v.  Tucker,  29  Mo.  350;  Donovan  v.  Dunning,  69  Mo.  436;  Bohb  v. 
Bobb,  76  Mo.  419.  All  that  is  stated  in  the  present  petition  should  have  been 
set  out  in  one  cause  of  action.  But  it  seems  the  court  treated  the  whole  pe~ 
tition  as  one  cause  of  action,  tried  the  case,  and  rendered  a  dacree  on  Uiat 
theory.  We  therefore  conclude  there  is  no  reversible  error  in  ovwruUi^  the 
defendant's  motion  to  elect,  and  their  objection  to  the  introdootlon  of  any  ev- 
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idence.  Conceding  that  tbe  defendants  could  raise  theobjectfon  to tlie  petition 
in  either  of  these  ways,  which  we  do  not  assert,  still  the  court  tried  the  caso 
KB  It  should  have  been  tried,  and  we  do  not  see  how  the  defendants  conld  be 
prejudiced  by  the  unskillful  petition. 

2.  Another  objection  to  the  petition  fs  that  it  does  not  state  facts  sufficient 
to  oonstitute  a  cause  of  action,  in  this:  tliat  it  does  not  show  that  defendant 
bad  no  other  property  out  of  which  the  debts  conld  be  made.  The  petition 
states  that,  at  the  dKte  of  the  respective  deeds  to  Mrs.  Long,  tbe  defendant 
Joseph  Long  was  wholly  insolvent,  that  he  owed  about  •14,000.  and  that  his 
property  was  Wholly  inadequate  to  satisfy  his  indebtedness.  This  allegation 
is  sufttdent;  and  especially  so  in  view  of  the  proof,  which  shows  tliat  Mr. 
Long  was  then  and  at  all  times  since  has  been  insolvent 

3.  So  for  as  the  merits  of  this  case  are  concerned,  but  little  need  be  said. 
The  proof  shows,  beyond  all  doubt,  that  the  land  in  suit  was  purchased  by 
James  Long,  and  tliat  lie  paid  thereon  some  $4,400  from  money  which  he  re- 
ceived from  his  father's  estate.  He  had  the  land  conveyed  to  his  wife,  who 
paid  no  part  of  the  purchase  money.  He  was  then  insolvent,  and  Is  still  in- 
solvent. Some  $2,000  of  the  purchase  money  was  unpaid  at  the  date  of  the 
sheriff's  sale,  and  subject  to  which  the  plaintiff  purcliased  the  property.  It 
Is  not  necessary  to  cite  authorities  to  show  that  thf  se  deeds  to  Mrs.  Long  can- 
not stand  as  against  then  existing  creditors.  The  evidence  does  show  that 
James  Long  owned  a  valuable  farm  in  Knox  county;  but  he  Incumbered  that 
with  two  deeds  of  trust,  one  in  1875.  tor  $4,000,  and  the  other  in  1877,  for 
$2,000,  and  the  land  has  been  sold  thereunder,  and  at  the  date  of  this  trial 
was  In  the  possession  of  the  purchaser  by  virtue  of  a  judgment  in  an  eject- 
ment suit.  The  defendant  claims  that  the  sale  is  invalid,  but  the  land  is  of 
no  avail  tta  the  satisfaction  of  the  debts  of  the  general  creditors. 

4.  The  defendanta  complain  because  the  plaintitF  purchased  the  land  in 
question  at  the  sheriffs  sale  for  the  small  consideration  of  $8,500.  This  was 
evident]^  due  to  the  effort  on  tbe  part  of  themselves  to  place  it  b^nd  the 
reach  of  creditors.  Besides  this,  and  tbe  fact  that  the  property  was  incum- 
bered for  the  purchase  price  to  the  extent  of  $2,000  or  t^SOO.  the  defbnduit 
Joseph  Long  offered  proof  in  this  case  that  he  caused  his  attorney  to  make 
public  proclamation  at  the  sale,  warning  persons  not  to  bid,  tliat  the  laud  be- 
longed to  Mrs.  Ixmg  and  not  to  him,  that  he  had  no  Interest  In  it,  and  that 
whuever  purchased  would  buy  a  lawsuit.  Inadequacy  of  consideration  is  no 
defense  to  this  action,  under  such  circumstances. 

5.  Finally,  It  Is  contended  by  the  appellants  that  the  plaintiff  is  a  subse- 
qaent  purchaser,  uid  that  he  bws  not  made  out  a  case  within  tbe  rule  of  Am- 
ney  v.  Taylor»  90  Ho.  64.  1 S.  W.  Bep.  740.  That  case  is  not  at  all  in  point 
bera;  for  It  Is  tbe  well-established  law  that  a  purchaser  at  an  execution  sale 
occupies  tbe  same  poeltlbn,  and  has  all  the  advantages  of  the  judgment  cred- 
itor, when  he  seeks  to  set  aside  or  defeat  a  fraudulent  conveyance  made  by 
tbe  Judgment  debtor.  Rifland  v.  Ca/liton,  54  Mo.  513;  Liunberger  v.  Bofter, 
9&  Mo.  447.  Here  the  plalntiif  was.  In  fact,  a  creditor  in  bia  own  right  as 
ta  one  of  the  debts.  The  Judgment  is  affirmed. 

All  coucur. 


FOBUO  IilXM— RaJOROAB  OrAKTS— Oba^IT  in  pRJUEim. 

The  sot  of  congress  of  June  10, graDting  certain  public  lands  In  lOswmri  to 
the  state,  for  the  purpose  of  aiding  in  the  construction  of  the  Hannibal  &  St.  Joseph 
Bailroad,  paased  the  title  to  tbe  state  in  jmesenti,  thougti  such  title  was  not  per 
fected  uuul  the  definite  location  of  tbe  road ;  and  the  anbsequeDt  entry  of  a  porUoD 
of  SQch  Iwids  in  the  publlo  land-offloe,  and  the  grant  of  a  patent  thereto,  were  in> 
TaUd.  Following  TFr({7Uv.  msh,e  8.  W.  Bep.  TOi. 


W&iouT  fi.  Howe  et  aL 
{Supreme  Court  of  MleeourL  June  4^  1888.) 


T.8s.w.no.7— 36 
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Appeal  from  circuit  court,  ZilTingston  couat}';  W.  C.  Sajcucl,  ^)ecial 
Judgeb 

L.  A,  CAajman.  for  i^peUaot.  That.  B»  Tuni«y»  Btrcng  (ft  Motman,  and 
C  JfofMur,  for  appeileet. 

NoBTON,  0.  J.  This  is  an  action  of  ejectment  to  recover  the  posseaaion  of 
certain  land  in  Livingston  county,  in  which  judgment  was  rendered  for  the 
defendants,  and  from  which  plaintiff  has  ^pealed.  Plaintiff,  in  support  of 
his  title,  put  in  evidence  a  patent  issued  to  him  bj  the  United  States  for  the 
land  in  controversy.  This  title  was  resisted  by  defendants  on  the  ground  that, 
under  an  act  of  congress  of  June  10, 1852,  granting  certain  lands  to  the  state 
to  aid  in  the  construction  of  certain  railroads,  the  title  to  the  land  in  question 
was  vested  in  the  state;  aud  that  by  virtue  of  an  act  of  the  genual  assembly 
approved  September  2U.  1852,  the  title  of  the  state  was  vested  in  the  Hanni- 
bal A  St.  Joe^h  Railroad  Company,  under  whom  defendant  Howe  acquired 
the  title.  The  facts  in  this  case  are  identical  with  those  in  the  case  of  Wright 
V.  &i»ht  6  S.  W.  Bep.  704,  in  which  it  is  distinctly  held  that  the  defense  above 
set  up  was  sufficient  to  defeat  plaintiff's  right  to  recover,  and,  foltowing  that 
ewe,  the  judgment  in  this  case  is  affirmed,  as  it  was  in  that. 

All  coneur. 


Habtt  c.  Sr.  Louis,  L  M.  Ss  8.  Rt.  Co. 

(Supreme  Court  of  MUsouri.  June  -t,  18S8.) 

1.  MaBTBB  Un>  SbKVANT— DSFECTITS  APPLIAICCES— PLBADnrO  AND  PBOor. 

In  an  aotlon  against  a  railroad  oompasy  by  an  employe  for  penonal  tidnries  al- 
leged to  have  been  sustained  while  running  a  band  car  under  toe  orders  of  defend- 
ant's foreman,  where  the  only  allegation  of  the  petition  as  to  the  defective  condi- 
tion of  defendant's  hand  oar  which  was  the  cause  of  the  Injury  Lb  that  a  water-kesr 
tbereon  was  not  in  ite  proper  position.  STidence  to  show  that  the  defectiva  oondT 
ti<»  of  the  oar  was  doe  to  tlie  d^po^tion  ctf  the  tools  on  the  bend  oar  Is  inadmisil- 
ble. 

%  BAHB—DBraoTivB  AFFLUBTcas— iNBTanonoss. 

In  such  case,  where  plaintiff  testified  that  hie  Injury  was  caused  by  the  Improper 
location  of  a  water-lceg  on  defendant's  hand  car,  an  instruction  antboiidng  the  jniy 
to  find  a  verdict  if  th^  believed  tbfflw  was  not  a  snlltolent  number  of  men  fionilBliod 
defendanVs  foreinan  to  help  plaintiff  to  remove  the  band  oar  fn«n  tha  tmdkt  is 
erroneous. 

A.  SaHB— NBGLtOBKCE— LlABILITT  07  MASTEH. 

In  an  action  against  a  railroad  company  by  a  employe  for  injuries  rec^ved  while 
removing  a  band  car  on  the  order  of  oefMidant's  f  oronmn,  an  mstmotlon  predicated 
on  the  for«nau*s  power  to  hire  or  distiharge  men  Is  arroneons,  where  there  is  no  ev- 
idence as  to  such  power. 

Appeal  from  circuit  court,  St.  Louis  county;  W.  W.  Edwards,  Judge. 
Smnett  Pike  and  Henry  6f.  Bethell,  for  appellant.   John  W.  CoUins  and 
A.  K.  TayloTt  for  respondent. 

KOBXOH,  C.  J.  This  is  an  action  to  recover  damages  for  personid  Injuries 
alleged  to  have  been  occasioned  the  nagligenoe  of  defendant.  PliiattiE  had 
judgment,  from  which  the  defendant  has  appalled,  and  assigns  for  error  ttie 
action  of  the  court  in  admitting  improper  evidence,  and  in  giving  and  refusing 
InstrucUons.  It  la  alleged  in  the  petition  that  plaiutifl  was  In  the  employ- 
ment of  defendant  as  a  trackman,  and  under  the  direction  of  one  Frank  Roach, 
defendant's  section  foreman;  that  he  was  ordered  by  aaid  Roach  to  gcA  on  a 
hand  car,  and  run  it  to  a  certain  switch,  and  remove  It  from  the  railroad,  In 
order  to  get  it  out  of  the  way  of  an  approaching  train;  that,  to  properly  con- 
trol said  hand  car,  It  required  two  able-bodied  men  to  be  on  It;  thai  Uie  other 
man  on  the  car  with  him  was  physically  incompetent  to  aid  plaintiff  in  con- 
trolling the  car;  thi^  in  the  performance  of  the  duty  assigned  him  one  of  his 
legs  was  caught  between  the  cog-wheels  and  bosing  of  said  car  while  perform- 
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log  said  work,  and  was  greatly  lacerated,  stiffened,  and  made  shorter  than 
the  other.  It  is  then  alleged  that  plaintiff  was  so  caused  to  be  injured  by  the 
negligent  act  of  defendant's  agent  in  failing  to  hare  a  man  competent  and 
snitable  to  aid  plaintiff  in  controlling  said  car  while  performing  said  work; 
that  the  machinery  of  said  car  was  in  a  defective  condition;  that  at  the  time 
there  was  placed  upon  said  car  a  keg  of  water  in  such  position  that  the  brake 
of  said  hand  car  could  not  he  worked  to  control  its  movements,  and  such  de- 
fective condition  of  the  machinery  of  said  hand  car  directly  contributed  to 
cause  plaintiff's  Injuries.  On  the  trial  plaintiff  testified  on  bis  own  behalf, 
and  gave  this  account  as  to  the  accident:  "1  was  standing  on  the  side  of  the 
car  where  the  brake  was,  and  Seth  [tlie  man.  with  him  on  the  car]  told  me  to 
set  the  brake  and  stop  tlie  car.  I  could  not  reach  the  brake,  because  there 
was  a  water-keg  and  some  tools  in  the  way.  *  *  *  I  tried  to  kick  the  keg 
water  off  with  my  foot,  but  oould  not.  *  *  *  i  hove  on  the  lever,  and 
it  raised  me  np,  and  my  foot  swung  under  the  lever  of  the  car  box,  and  went 
beckward,  dislocating  and  breaking  it  *  *  *  The  keg  was  between  the 
brake  and  the  lever,  so  that  I  couM  not  get  round  to  it  at  all.  It  was  an  oc- 
dinary  band  car,  audi  as  is  used  on  all  railroads."  He  further  testlBed  that 
the  keg  was  on  bis  side*  and  pretty  near  under  the  lever  that  he  was  working; 
that  the  of  water  generally  sat  on  the  other  side  from  the  brake.  There 
was  evidence  also  tending  to  ^ow  that  the  hand  car  was  used  in  carrying 
men  back  and  forth  on  the  road,  and  that  they  usually  carried  cm  it  a  keg  of  wa- 
ter, and,  if  it  was  not  in  proper  position  onthecar,  ltwa8moved.somet)piesby 
the  furenun,  and  sometimes  by  the  men.  During  the  trial,  a  witness  was 
asked  the  following  question:  "State  whether  or  not  the  band  car  was  in 
ranqnr  condition  to  beoperatedatthetime  plaintiff  was  ordered  to  operate  it." 
Thiff  quaitlon  was  objected  to  on  the  ground  that  the  only  defective  condition 
of  the  car  charged  in  the  petition  was  that  the  water-keg  was  not  in  proper 
postUon.  The  objection  was  overruled,  and  the  witness  answered  It  was  not 
in  proper  order  for  two  persons  to  operate  It,  especially  on  account  of  the  tools. 
There  is  no  averment  In  the  petition  that  the  car  was  in  a  defective  condition 
on  account  of  tools,  the  only  defective  condition  of  the  car  alleged  being  that 
the  water-keg  was  not  in  proper  position.  The  evidence  was  therefore  im- 
properly received. 

It  is  insisted  that  the  court  erred  in  {giving  the  following  instruction:  "The 
court  inatruots  the  jury  that  if  they  believe  from  the  evidence  that  the  plain- 
tiff was  In  the  service  of  the  defendant  as  a  section  hand  on  the  16th  day  of 
July,  1879;  that  on  said  day  he  was  ordered  by  Frank  Hoach,  in  connection 
with  one  Silk,  to  remove  a  hand  car  from  defendant's  track;  and  If  the  jury 
believe  from  the  evidenqe  that  said  Frank  Boach  was  empowered  by  the  de- 
fendant to  hire  and  discharge  the  men  under  his  control,  and  thepluntiffi 
and  if  the  jury  believe  from  the  evidence  that  while  the  plaintifE  was  seeking 
to  remove  said  hand  car  from  defendant's  track,  in  pursuance  of  said  order 
Frank  Boach,  his  foot  was  caught  in  the  wheel  of  said  hand  car  and  injured; 
and  if  the  jury  further  believe  from  the  evidence  that  plaintiff's  foot  was  so 
caught  and  injured  because  there  were  not  a  sufficient  number  of  persons  who 
were  capable  to  do  the  work  of  removing  said  hand  car  from  said  track  fur- 
nished by  said  Boach  to  do  said  work,  or  because  the  hand  car  at  said  time  was 
not  in  a  suitable  condition  to  he  operated  by  plaintiff  and  said  Silk,  and  that 
said  Frank  Roach  knew  said  hand  car  was  in  said  condition  at  said  time;  and 
if  the  ;|ury  believe  that  the  plaintiff  was  exercising  ordinary  care  at  the  time 
of  his  injury, — then  plaintiff  is  entitled  to  recover. "  There  is  no  evidence  in 
the  record  that  Boach  was  empowered  by  defendant  to  hire  and  discharge  the 
men  under  his  control  or  the  plaintiff,andfortbatreasonerror  was  committed 
to  submitting  that  question  to  the  jury. 

The  instruction  is  also  erroneous  in  authorizing  the  jury  to  find  a  verdict. 
If  they  believed  that  there  were  not  a  sufficient  numl>er  of  persons  who  were 
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capable  to  do  the  work  of  removing  said  hand  car  from  the  track  furnished  by 
•aid  Roach  to  do  said  work,  as  plaintiff  in  bis  evidence  said  his  injury  was 
caused  by  the  improper  location  of  the  water-keg  on  the  car.   For  the  errors 
noted  the  jut^ment  will  be  reversed,  and  cause  remanded. 
All  concur. 


Sexton  v.  ANDKaaON  et  aL 
(Supreme  Court  of  JtfiHouri.  June  4, 1888.) 
L  Fbaubulbkt  CoNTiTAKOBS — BATiBPicnox  or  BoHi.  YiDM  Dbbt— NoTios  OF  Vmum- 

DLB5T  IXTBNT. 

Knowledge  by  a  preferred  cre&itor  that  a  traiufer  of  properly'  to  him  by  ao  ia- 
Bolvent  firm  was  made  with  the  Intent  on  Qieir  part  to  delay,  binder,  or  defraud 
other  creditors  does  not  amount  to  a  partiofpauon  In  the  Intended  nrand,  when 
the  transfer  was  accepted  in  good  faith  by  toe  creditor  solely  for  the  pnrpoee  of 
saving  a  bona  fide  debt. 
9.  Same— EviOB^fcE— Aqrebmkkt  bt  Graktbb  to  Pat  SRAXroa's  Debts. 

Where  a  bill  of  sale  of  goods  and  fixtures  made  by  an  Insolvent  firm  to  a  creditor, 
absolute  in  form,  is  aooompanied  by  an  agreement,  signed  by  such  creditor  at  the 
same  time  aa  tlie  bill  of  sale,  by  winch  the  oreditor  engages  to  pi^eertalB  speetfled 
indebtedness  of  the  firm,  they  are  diJterent  parta  of  one  and  the  saoM  teanaactton^ 
and  must  l>e  construed  together,  apd  narol  evidence  is  admissible  to  show  that  the 
oonsideration  fbr  tlie  goooB  was  tlie  dneharge  of  existing  debta  of  the  flim  by  mdb. 
oredltor. 

9.  FABmasHip— FATmnr  or  Fmx  Daa*  w  ImmnoAL  Paanu— Coirsan  ov  Fixr* 

niu. 

the  joint  act  of  all  the  partners,  partnership  properly  may  be  applied  to  the 
payment  of  a  debt  of  an  indlndual  member  of  the  lum,  if  ft  be  done  In  good  faith, 
and  not  for  fraudulent  purposes.' 

Appeal  from  circuit  court,  Doone  county;  G.  H.  Bubcehartt,  Judge. 

Bill  of  interpleader,  by  Elisha  Sexton  against  James  M.  Anderson  and 
James  W.  Anderson  and  Middleton  S.  Bush,  lo  recover  funds  reiilized  by  a 
sheriff's  sale  of  goods,  chattels,  and  fixtures  attached  by  defendants  Anderson 
in  a  suit  against  William  J.  and  Tbomad  D.  Sexton  and  J.  W.  Xanatzar.  co- 
partners  as  Sexton  Bros.  &  Co.  Bush  was  made  a  party  defendant  because 
he  was  a  party  to  a  bill  of  s;ile»  under  which  plaintiff  claimed,  and  refused  to 
join  in  the  bill.   Judgment  for  plaintiff.   Defendants  appealed. 

E.  Umith,  with  Turner  de  Heb  istiaiit  and  Boyle,  Adams  cfr  McEeighcm,  for 
appellants.   Shannon  C.  Douglass,  fur  respondent. 

Black,  .T.  James  M.  and  James  W.  Anderson  brongbt  suit  by  attachment 
against  William  J.  and  Thomas  D.  Sexton  and  Jamen  W.  Kanatzar,  partners 
doing  business  under  the  name  of  Sexton  Bros.  &  Co.  The  writ  was  levied  upon 
a  stock  of  merchandise  on  the  2^  December,  1883.  Other  creditors  attached 
about  the  same  time,  and  the  property  was  sold  by  order  of  the  court.  Elisha 
Sexton  Interpleaded,  claiming  the  property,  imd  the  proceeds  arising  from  the 
sale  thereof,  amounting  to  M,532,  by  virtue  of  a  sale  to  him  and  M.  S.  Bush. 
Issues  were  made  on  this  Interplea,  in  which  the  attaching  creditors  take  the 
ground  that  the  sale  to  Elisha  Sexton  and  Bush  was  fraudulent  as  to  them. 
The  court,  sitting  as  a  jury,  found  the  issues  for  the  interpleader.  The  evi- 
dence discloses  these  facts;  On  tlie  Itith  December,  1883,  Sexton,  Bush  &  Co. 
made  an  instrument  in  writing,  in  the  form  of  a  warranty  deed,  whereby 
tliey  sold  their  entire  stock  of  merchandise  and  store  Qxtures  to  Elisha  Sexton 
and  M.  S.  Bush  for  the  recited  considenition  of  •6,855.  At  the  same  time* 
and  as  a  part  of  the  same  transaction,  Elisha  Sexton  signed  another  writing 
which  recites  the  sale,  and  in  consideration  thereof  he  and  Bush  agree  to  pay 
certain  debts  of  Sexton  Bros.  &  Co. ;  one  being  a  debt  of  ^,000  to  Elisha  Sex- 
ton, another  a  debt  of  Sl,330  to  Bush,  with  other  described  debts.  By  the 
terms  of  this  contract,  they  covenant  to  pay  these  debts,  and  lo  release  Sex- 

iSee  note  at  end  of  oaae, 
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ton  Bros.  &  Co.  from  the  payment  of  any  of  them.  It  winds  up  with  tb^ 
following  BtipuUtions:  "It  ib  further  underatood  and  agreed  by  tlio  partira 
aforesaid  that  if  the  partiea  of  the  second  part  fail  to  make  the  amount  neces- 
sary out  of  the  goods  and  ch;ittela  and  Bxtures  herein  bai^ined  and  sold  to 
tliesaid  parties  of  the  second  part,  to  pay  the  foregoing  indebtedness  men- 
Uoned.  that  the  said  parties  of  the  second  ^rt  are  not  to  be  held  liable  further 
tlian  the  proceeds  of  the  sale  of  the  said  ^oods  and  chattels  and  fixtures,  and 
ttiat  Uie'udd  parties  of  the  second  part  shall  be  paid  a  just  and  reasonable 
compens^ion  for  services  and  expenses  for  selling  said  goods  and  cltattels 
and  dxtuxes."  The  biU  of  sale  was  acknowledged,  and  was  recorded  on  the 
22d  December.  1883,  just  anterior  to  the  levy  of  the  attachment  by  Anderson 
A  Co.  The  cAber  document  was  withheld  by  the  parties  thereto,  and  not 
made  known  until  it  appeared  in  evidence  on  the  trial  of  this  cause.  An 
issne  was  made  on  the  trial  as  to  whether  Elisha  Sexton  and  Bush  had  posses- 
sion of  the  goods  at  the  date  of  the  attachment,  but  that  issue  was  found 
fw  the  intei^ileader  on  farorable  instructions  for  the  attaching  creditors.  It 
is  shown  that  Elisha  Sexton  and  Buah  took  poasession  of  the  property  on  the 
18th  Deceuitwr,  and  sold  from  the  stock  nntU  the  22d.  Bush  then  brought 
an  attachment  suit,  and  faenoe  does  not  join  in  the  iaterplea.  The  evidence 
for  the  Interpleadw  is  that  the  debts  mentioned  in  the  agreement  were  bona 
flde,~lda  own  being  for  moncty  loaned  the  firm;  that  Sexton  Bros.  &  Co.  be- 
came embarrassed,  were  pressed  by  other  creditws.  applied  to  him  for  another 
loan,  but  he  refused,  and  demanded  security  for  what  he  had  loaned  thereon; 
and  that  he  took  the  bill  ctf  sale  and  property,  under  these  circumstances,  to 
secure  his  and  the  other  specified  debts.  Othw  evidenoe  tends  to  show  ttiat 
Sexton  Bros.  Co.  made  gross  misrepresentations  to  their  unsecured  creditors 
as  to  their  financial  condition,  and  that  tbe^  intended  by  the  teansactiou  In 
question  to  secure  their  relatives,  and  cared  little  or  nothing  for  other  cred- 

U<HB. 

1.  Generally,  a  sale  of  property,  with  the  intent  on  the  part  tit  the  seller  to 
thereby  hinder,  delay,  or  defraud  his  creditors.. and  knowledge.of  such  intent 
on  the  part  of  the  purchaser,  renders  the  sale  void,  though  the  purcliaser  pay 
a  valuable  considenition  for  the  properly,  because  the  purchase  of  the  prop- 
erty under  such  ciraamstancCT  amounts  to  a  participeition  In  the  Intoided 
fraud.  Dougherty  v.  Cooper,  77  Mo.  529;  Frederiok  v.  Allgaier^  88  Uo.  601. 
But  a  debtw.  though  unable  to  pay  all  of  his  oredltors.  may  pay  one  or  u^ore. 
to  the  exclusion  of  others,  either  in  money  or  the  transfer  of  property,  and 
the  favored  creditor  or  creditors  may  accept  such  preference.  If  the  |«eferred 
creditor,  in  such  cases,  acts  In  good  faith,  and  takes  the  money  or  property 
ta  the  sole  purpose  of  saving  a  bona  fids  debt,  mete  kuowlolge  Uiat  the 
debtor  Intended  to  hinder,  delay,  or  defraud  his  creditors  does  not  rmder  the 
transaction  void  as  against  tlie  creditor  taking  the  preference;  for  simple 
knowleilge  under  such  circumstances,  it  is  held,  does  not  amount  to  a  partici- 
pation in  the  intended  fraud.  Shelley  v.  Soothe,  73  Mo.  74;  Albert  y.Beaaelt 
88  Mo.  15U;  Frederick  v.  Allgaier,  supra.  In  the  present  case  the  court  waa 
asked,  but  refused,  to  declare  the  law  to  be  that  knowledge,  notice,  or  in- 
formation on  the  part  ot  Elisha  Sexton  that  Sexton  Bros.  &  Co.  intended,  by 
the  deed  in  evidence,  to  hinder,  delay,  or  defraud  their  creditors,  I'endered 
the  sale  of  the  stock  uf  gooda  fraudulent  as  to  the  attaching  creditors.  The 
position  of  the  attaching  creilitors  is  tliat  this  transaction  must  be  treated  as 
a  purchase  for  a  fresh  conitideralion.  not  the  t^lng  of  property  in  payment  of 
an  existing  debt.  Although  the  deed  does  not  on  its  face  show  that  the  con- 
sideration for  the  goods  waa  the  discliftrge  of  existing  debts,  still  the  fact 
could  be  shown  by  parol  evidence,  as  evidence  aside  of  tlie  deed  or  bill  of  sale. 
But,  in  determining  the  character  of  this  transaction,  we  are  not  at  liberty  to 
stop  with  the  one  Instrument.  They  were  botli  not  only  executed  at  the  same 
timet  but  were  difteient  parts  of  oue  and  the  same  transaction,  and  must  be 

Digiiized  by  Google 


566 


SOUTH  WESTERN  -  BEPOmSR. 


confltmed  together.  Bump,  Fraud,  Gonv.(8d  Ed.)  868.  This  belnff done,  there 
can  be  no  doubt  bat  the  sale  of  the  goods  was  for  the  purpose  of  paying  the 
designated  creditors;  and,  under  the  cases  cited,  It  is  not  enough,  to  render 
the  transaction  voldt  to  show  that  EHsha  Sexton  bad  notice  or  knowledge  of 
a  fraudulent  design  on  the  part  of  Sexton  Bros.  A  Co.  It  muat  be  sbo wn  that 
be  partidpsted  in  the  intended  f  raod.  The  instractton  was  therefore  pn^wrly 
refused. 

2.  One  of  the  debts  mentlonM  in  the  contract  to  be  paid  from  the  trans- 
ferred property  is  a  debt  ot  81,000  due  by  Kanatzar  individually  to  the  estate 
of  Emmett  Sexton.  This  note  was  giTen>for  an  interest  in  the  partnership 
property.  In  respect  of  this,  the  court  was  aaked  to  Instruct  tbs^,  if  it  was 
the  intention  of  Sexton  Bros.  &  Go.  and  the  interplender  to  pay  or  secure  an 
individual  debt  of  either  member  of  the  firm,  as  that  was  the  effect  and  op- 
eration of  thedeed  read  in  evidence,  then  such  preferment  was  a  fraud  on  the 
firm  creditors,  and  as  to  them  madti  the  deed  void.  This  instruction  does  not 
state  a*oorrect  proposition  of  law,  and  was  properly  refused.  It  Is  to  be  ob- 
served it  does  not  even  require  the  court  to  find  that  the  Arm  was  insolvent. 
One  partner  has  no  right  to  appropriate  firm  property  to  the  payment  of  his 
individual  debts  without  the  consent  of  his  co-partners.  To  do  so  Is  a  fraud 
on  his  copartners,  and,  through  their  right,  the  flnn*s  creditors  may  pursue 
the  property.  But  partners  may  consent  to  the  application  at  Bnn  property 
to  the  payment  of  the  debts  of  one  of  thepartners.  Thos  It  Is  said  in  note  8 
to  section  109, 1  Golly.  Partn.  (6th  Ed.:)  "If  one  partner,  with  the  assent  of 
the  others,  sells  drm  pn^rty  to  his  creditor  to  sirtisfy  his  private  debt,  and 
the  transaction  is  bona  JUU,  the  title  passes,  and  a  partnership  creditor  can- 
not compel  an  applicaUon  thereof  on  hla  debt,  as  there  is  nfvthing  through 
which  the  equities  of  the  firm  creditors  can  woi^."  With  us  each  partner  is 
liable  for  alt  the  partnership  debts.  The  paitners  may,  so  long  as  the  firm 
exists,  do  with  their  property  as  th^y  see  St.  The  firm  creditors  have  no  lien 
on  the  partnership  property  for  the  payment  of  their  dsbts  while  the  firm  con- 
tinues to  ^ist.  Partners  have  a  right  to  have  the  partnership  property  ap< 
{died  to  partnership  purposes ;  but  this  is  a  right  or  lien  which  they  may 
w^ve.  Hence  the  great-  majority  f^t  adjudicated  eases  are  to  this  eftoct:  that 
all  the  pai-tners  may,  by  their  Joint  act,  dispose  of  partnership  pn^ierty  in 
liquidation  and  payment  of  a  debt  owing  by  an  individual  monber  of  ttie 
firm.  The  qualiflcation  is  that  the  transaction  must  be  Ingood  faith,  and 
not  for  fraudulent  purposes.  Sogers  T.  JBatehelor,  12  Pet.  ^1-282;  Ctt^ 
MaqwJuta  t.  WUUy^  85  Iowa,  823;  Cose  v.  Btauregard,  99  U.  B.  124; 
BehmidXapp  t.  CwrtB»  56  Miss.  597, 30  Amer.  Bep.  580.  The  cases  of  Flan- 
agan T.  AUasandeVt  60  Mo.  60;  Aefcleg  v.  Staehlln,  56  Mo.  561;  Price  v. 
Hunt,  59  Mo.  258.  and  Fomy  v.  Adams,  74  Mo.  188,  are  all  in  accord  with 
what  has  been  said.  These  cases  rec(^nize  the  right  of  one  partner  to  apply 
partnership  property,  with  the  consent  of  the  other  partners,  to  the  payment 
of  his  debt.  Xor  is  the  authority  of  tliese  cases  shaken  by  the  subsequent 
ease  of  Phetp»  t.  MoVetiy,  66  Mo.  555;  for  they  are-  in  terms  approY^d.  It 
is  the  dear  deduction,  from  what  has  been  said,  that  the-  agreement  to  pay 
from  the  partnership  funds  a  debt  of  one  of  the  members  dws  not,  as  a  mat- 
ter of  law,  render  tiie  whole  transaction  fraudnlent.  The  including  of  this 
debt  among  those  to  be  paid,  was  a  mattn  for  the  trier  of  fiscta  to  consider  in 
determining  whether  or  not  the  transaction  was  fraudulent  in  fiict. 

3.  It  is  suggested,  probably  for  the  first  time  in  this  court,  that  the  two 
documents,  when  taken  and  read  together,  as  they  must  be,  resolve  the  whole 
transaction  into  a  voluntary  assignment.  There  Is  a  vast  deal  to  be  said  in 
favor  of  this  proposition.  But  it  does  not  follow,  from  being  an  assignment, 
that  the  transaction  is  fraudulent  or  void.  Our  present  law  in  respect  of  vol- 
untary assignment,  made  by  a  debtor  to  any  person  in  trust  tor  his  creditor^, 
shall  be  for  the  benefit  of  m  the  creditors  in  proportion  to  their  respei^ve 
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dainu.  The  fnct  thnt  the  deed  of  assignment  does  not  name  all  tbeereditors 
does  not  render  it  Told.  Though  part  only  ot  the  creditors  are  named,  the 
asslgninait  wtU  inure  for  the  benefit  of  alL  Grow  r.  Beardtltff,  68  Mo.  487. 
Conceding,  too.  that  the  debt  of  Eanatzar  mu  impropeily  inelodad  with  the 
Ann  debto.  that  could  not  Invtdidate  the  assignment.  Pimuo  ffari,  30 
Mo.  561.  If  an  assignment*  the  weditors  sboiud  proceed  to  eompd  the  true- 
tees  to  give  bond,  and  administer  the  property  under  the  assignment  lav.  It 
to  snggested  tiiat  they  did  not  have  any  Information  of  the  i^freemeat  eon- 
▼ertmg  the  Mil  <tf  sale  Into  an  assignment*  until  the  trinl  of  this  cause.  That 
may  be  a  very  good  rsason  vhy  th^sliould  not  be  precluded  from  proving  up 
ttieir  dmnands.  Th^r  attachments  ought  not  to  prejudice  their  daiina  under 
tlwse  dieamstaDces.  But  tiie  attitude  of  tiie  attaching  creditors  In  this  case 
is  that,  whatever  the  transaction  may  be,  it  was  fraudulent,  and  they  are  en- 
titled to  all  of  the  property.  On  the  case  made,  the  court  committed  no  error 
in  refndng  tha  lairtnictions.  The  judgment  is  therefore  affirmed. 
All  oononr. 

NOTE. 

PutTKEBSHiP — Firm  Propebtt  — Ikdividcal  Debts.  A  partner  has  no  right  to 
transfer  the  partnership  property  In  payment  of  an  Individual  debt  of  his  copartner 
withont  tiie  latter'a  knowtedge  and  actual  consent.  Brewster  t.  Reel,  (Iowa.)  m  N.  W. 
Bep.  881.  But  so  long  as  %  firm  Is  solvent,  all  Its  members  assenttng,  Oie  Individual 
debts  of  the  parties  may  be  paid  out  of  the  firm  aasets,  Roop  v.  Herron,  (Neb.)  17  It. 
W.  Rep.  853 ;  and,  there  being  np  fraud  In  tact,  a  partnership  creditor  cannot  impeach, 
88  fraudulent  in  law,  a  conveyance  of  partnersnlp  property  in  trust  to  secure  an  Indi- 
vidual debt  of  the  partners,  Gin  Co,  v.  Bannon,  {Tenn.)  4  S.  W.  Rep.  881 ;  but  if  the  firm 
is  inaolvent  at  the  time  the  transferof  tiie  firm  prtKrartyto  make  suoh  paymentls  made, 
it  is  fraudulent  and  void  as  to  existing  creditors  of  the  firm,  Goodbar  v.  Ca^,  16  Fed. 
Bep.  817;  and  one  partner  mav  not  pay  his  private  debts  out  of  the  assets  of  the  firm, 
for  this  would  be  a  fraud  upon  his  partners,  Gallagher's  Appeal,  (P^)  7  Atl.  Rep.  2S7; 
Caldwell  v.  Furniture  Oo.,  (Neb.)  &  N.  W.  Rep.  KM;  WlUls  v.  firemner,  (Wis.)  19  N. 
W.  Rep.  40S;  Vernon  v.  Upson,  Id.  400:  Powers  v.  Paper  Co.,  (Wis.)  18  N.  W.  Hep.  W. 
Bee,  also,  Johnston's  Appeal,  (Fa.)  9  Atl.  Rep.  7fl,  and  note;  CtooIe  v.  Riudskopf,  (N. 
ISH.  E.  Rep.  174;  Saunders  v.  RelUvjId.  ITO;  Tait  v.  Murphy,  (Ala.)  3  South.  Rep.  817. 

An  Insolvent  firm  sold  the  firm  eftects  to  a  creditor  in  oonsideratioQ  of  a  certain  sum 
in  cash,  and  a  further  sum  which  was  recited  to  be  the  indebtedness  of  the  Ann  to  tlaa 
creditor,  but  which  In  fact  embraced  indebtedness  of  the  individual  members  of  the 
firm.  Held  that,  in  thus  securing  a  pecuniary  benefit  beyond  that  which  the  law 
would  secure,  the  transaction  was  fraudulent  ea  to  other  creditors,  and  void,  not  only 
astotbebeneflttluunBerTBdjbatiiitota  Prltotaett  v.  FMlock,  (Ala.)  8  Soath.  Bep. 
78& 


Smith  o.  Pattebson  «£  al. 
iSuprtme  Court     MiMowi,  June  4, 1888.) 
1.  Ln«TATioN  OF  AcTioMS— Rwinmre  or  tsm  BrATiTre— Btoiss,  whmt— Dbatb  of  Twk- 

AST  BT  caa.CmTBST. 

The  evidence  In  ejectment  showed  that  plaintifPs  mother  died  aelied  of  the  land 
in  question,  In  1886 ;  that  In  the  same  year  platntilTs  father  conveyed  his  estate  by 
the  curtesy  tiiereln  to  defendant,  and  afterwards  died  in  1878;  and  that  plaintiff  bft- 
gan  this  suit  in  tiie  year  18S2.  Held,  that  the  statute  of  limitations  had  not  run 
against  plaintiff,  slnoe  her  right  of  action  did  not  accrue  until  the  death  of  her 
father. 

S.  CCBTEBT— BiXa  BT  TSKAIiT  BT— BlGBTS  OF  ReVKBSIOKXB. 

Where  lands  belong  jointly  to  seven  heirs,  and  one  person  buys  four  and  another 
two  of  the  shares,  and  the  estate  of  a  tenant  by  curtesy  in  another  share,  and  these 
purchasers  divide  the  land  between  tliemselves,  regardless  of  the  rights  of  the  re- 
versioner of  the  one-seventh  in  which  the  estate  oy  curtesy  had  been  purchased, 
such  reversioner  may  affirm  the  partition,  and  recover  one-third  of  the  three-sev- 
enths of  tiie  land  set  off  to  the  purchaser  of  the  estate  by  curtesy  and  the  two  other 
sevenths. 

8.  EviDBNOB— Hoarmmn*— Inscnraoin  ov  TomaroinB. 

Evidaaoe  of  the  Inacr^tions  on  the  tombstone  at  one's  grave  may  be  inteodnoad 
to  prove  tbe  date  at  whlob  ^e  died. 

Appeal  from  dnalt  court,  St  Louis  cotmty;  W.  W.  Evwabdb,  Judge. 
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Aetion  of  ejectment  bj  Lorinda  I.  Smith  ^^nat  James  J.  PatterBon  and  otb> 
en.   Judgment  for  plaintiff,  and  defendanto  appeal. 

M.  F.  Taylor,  tor  appellants.  /.  £.  ift  9,  Blair  and  Dvuffian  tfe  Salh, 
tor  nspoDdent. 

NoBTOH*  C.  J.  This  suit  is  by  ejeotmenfe  to  reeoTer  possession  of  certain 
land  in  St.  Louis  county.  The  dtfendants'  answer,  besides  being  a  general 
denial,  sets  ap  the  statute  of  limitations,  and  allc^  that  Darrett  Patterson, 
one  of  the  defendants,  purchased  tlie  property  from  the  mother  of  plaintiff, 
and,  after  having  bargained  for  her  interest,  paid  her  part  of  tba  purelwse 
money,  and,  under  her  direction,  paid  the  ranainderoT  the  pun^sse  price  to 
her  husband,  with  the  understanding  that  the  wife  would  execnfee,  in  piopw 
form,  a  deed  to  the  property  immedlatdy  upon  finding  herself  aUe  to  go  to 
the  nearest  notaiy;  but  that  she  died  without  executing  the  deed.  The  an- 
swer further  alleles  that,  in  1869,  plaintiff,  being  of  full  age,ud  labwing  un- 
der no  disability,  lived  in  the  immediate  neighborhood  of  IJie  property,  saw 
d^endant  making  valuable  improvements  there(»i  knew  that  be  clHimed 
entire  title  to  the  property,  and  permitted  him  to  make  the  improvements  with- 
out asserting  any  olalm  of  title.  The  answw  was  denied  by  r^icatlon.  and 
on  tlie  trltd  plaintiff  obtained  Judgment,  from  which  tlie  defendants  have  ap- 

eialed.  The  evidence  establishes  the  following  foots:  That  <»ie  Bannabas 
arris  owned  a  tract  of  Innd  in  St.  Lonis  conn^,  containing  about  420  or  ^ 
acres;  that  he  died  leaving  seven  children  as  his  heirs;  that  one  Slmpeon  Harris 
acquited  the  interest  of  four  of  said  heirs  in  said  land;  that  Emily  Groharger 
was  one  of  said  heirs ;  that  she  was  a  married  woman,  and  her  hnsbuid's 
nnme  was  John  Crobarger;  that  plaintiff  ts  the  datwhter  and  only  h<E^  of  said 
Emily;  that  said  Emily  died  in  1836;  that  her  husbeuDd,  said  John,  survived 
her,  and  lived  till  1878,  when  hedied;  and  plaintiff  thereafter,  in  18f^  brought 
this  suit,  as  the  only  heir  of  said  Emily,  to  recover  her  interest  in  the  said 
land.  To  defeat  plaintiffs  title^  thus  deriied,  a  deed  was  put  in  evidence 
from  said  John  CrobHrger,  the  husband  of  said  Emily,  conveying  to dtfmdant 
Durrett  Patterson  an  interest  of  cue-seventh  in  said  land.  This  deed  was 
dated  the  20tb  of  May.  1836,  and  was  Sled  for  record  July  11th,  and  recorded 
the  3d  of  August,  1836.  It  is  not  executed  by  Mrs.  Crobarger,  nor  does  it 
purport  on  its  face  to  be  a  deed  from  John  Crobm-ger  ami  Emily,  bis  wife; 
but  the  only  grantur  named  in  it  is  the  said  John.  It  further  appears  that  in 
1837  said  Simpson  Harris,  being  the  owner  of  four-aeventlis,  and  defendant 
SurreU  Patterson  claiming  to  be  the  owner  of  three-seventlu,  of  said  land, 
one  of  these  three^evenths  beingclaimedundertheaaid  deed  of  said  John  Cro- 
barger, made  an  equitable  partition  of  said  land  according  to  the  Interests 
claimed  as  above  set  foith.  under  which  said  Patterson  quitclaimed  to  said 
Harris  his  interest  in  246  acres  of  said  land,  and  said  Harris  quitclaimed  tosaid 
Patterson  his  Interest  in  18H.92  acres  thereof, — ^the  land  set  apart  to  each  being 
specifically  described  in  the  deeds.  Defendant  Patterson  weut  into  possession 
of  the  land  thus  set  apart  to  him,  and  has  remained  in  possesalon  ever  since. 

It  is  clear  that  the  deed  from  John  Crobarger  to  Patterson,  under  which  he 
claims  title,  only  conveyed  the  life-time  interest  of  said  Crobarger  as  tenant 
by  curtesy,  and  that  upon  the  death  of  Mrs.  Crobarger  the  fee  to  one-seventh 
of  the  land  became  vested  in  the  plaintiff  as  her  only  hmr;  and  it  is  also  clear 
that  her  right  of  action  to  recover  possession  of  such  interest  did  not  accrue 
till  the  death  of  said  Crobarger,  which  occurred  in  1878;  and  that,  inasmuch 
as  plaintiff  brought  this  suit  in  1882,  within  10  years  after  her  rightof  action 
accrued,  the  defense  set  up  of  the  statute  of  limitations  cannot  prevail. 

The  chief  error  complained  of  arises  out  of  th*^  action  of  the  court  in  in- 
structing the  jury  that,  if  they  found  for  plaintiff,  she  was  entitled  to  recover 
one-third  of  the  land  in  I'atterson's  possession,  and  in  refusing  an  Instructimi 
ask^  by  defendant  to  the  effect  that  plalutifC'a  recover  should  be  limited  to 
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oneHBerenth.  The  caase  was  evidently  tried  on  the  tbeorj  that  whQe  plain- 
tiff was  not  bound  by  the  partition  made  between  Harris  and  Patterson,  tbat 
Abe  might  affirm  it,  and  did  affirm  it.  aalting  a  recovery  for  one-third;  and, 
in  this  view  of  the  question,  the  action  of  the  court.  In  directing  that  plain- 
tiff WAS  entitled  to  one-tbird  of  the  land,  was  not  erroneous,'inasmuch  as  It 
would  leave  Patterson  In  possession  of  all  that  he  was  entitled  to,  and  would 
«n}y  take  from  him  the  Orobarger  interest  of  one-seventh,  which  he  claimed 
and  got  in  the  partition,  and  to  which  he  whs  not  entitled  either  in  law  or 
equity.  There  were  431  acres  of  land  included  in  the  partition  made.  Each 
of  the  seven  interests  amounted  to  61  4-7  acres.  Harris,  owned  four  of  these 
Interests,  and  got,  under  the  division,  246  acres.  Patterson  owned  two  in- 
terests, and  claimed  to  own  three,  one  of  them  being  the  Crobarger  interest, 
involved  in  this  sntt;  and  got,  under  said  division,  184.71  acres, — that  is 
61  4-7  acres  more  than  he  was  entitled  to  by  virtue  of  his  claim  of  the  Cro- 
bar^r  interest;  and  It  id  this  number  of  acres  tliat  the  jury  was  authorized, 
under  the  instructions  of  the  court,  to  Qnd  for  plaintiff,  leaving  defendant  in 
possession  of  the  land  represented  by  the  two  interests  which  he  owned.  If 
plaintiff's  recovery  had  been  limited  to  one-seventh,  as  defendant  contencte  it 
should  have  been,  she  would  have  recovered  26  8-7  acres,  and  left  defendant 
In  possession  of  158  2-7  nam;  that  is,  with  38  2-7  acres  more  tlian  hia  two  in- 
terests amounted  to.  said  two  interests  entitling  him  only  to  12S  acres.  The 
theory  of  defendunt.  tbat  plaintiff  could  only  recover  one-seventh  of  tdieland  in 
Fttter8on*a  puwesdon,  and.  to  recover  the  renuUnder  of  her  interest,  abe  would 
liaTe  to  resort  to  her  action  i^pUnst  Harris,  would  result  in  injuittoe  in  this: 
tbat  It  would  leave  Patterson  in  possession  of  88  2-6  acres  more  of  the  land 
than  belonged  to  bim,  and  would  take  tbat  numberof  aoraa  fnun  Harris  which 
did  belong  to  him,  (Harris.)  It  la  also  insisted  by  defendant  that  plaintiff, 
notwithstanding  her  recovery  from  I^tterson  in  this  suit  of  a  n  umber  of  acres 
equal  to  one^veirth  in  the  whole  tnct  partitioned,  might  proceed  against 
Hante,  and  reeover  one-Beveath  of  what  he  rrcelved  nnder  the  partition.  It 
tliis  is  so,  the  judgment  ought  to  be  reversed ;  but  we  are  €t  the  (pinion  that 
fOrintiff,  after  affirming  this  paititton,  and  recover,  by  reason  thereof,  from 
Pattezeon  a  number  of  botbs  equal  to  one-eeronth  Intwest  In  the  whole  tract, 
then  she  would  be  estopped  from  setting  up  any  interest  in  that  portion  of  the 
land  allots  to  Harris  under  said  partition  tfans  affirmed  by  her.  The  daim 
made,  that  pitintifl  should  notboallowed  toreeoveruntU  the  purchase  money 
which  tbe  answor  alleges  was  paid  by  tbe  direction  of  and  under  an  agree- 
xnrnt  made  for  the  piirehase  of  the  laml  with  Mrs.  Crobarger,  the  motlier  of 
plaintiff,  is  not  well  founded,  fbr  the  reason  that thereisnoevidencatbat such 
payment  was  made.  Def«idant  testified  that  he  did  not  know  wheUier  It  had 
been  paid;  that  he  asked  one  Hyatt  to  pay  it,  and  Hyatt  told  him  be  had  paid 
it.  There  Is  no  evidmoe  In  tbe  case  on  which  to  base  an  estqipel,  as,pleaded 
In  the  answer. 

On  the  trial,  evidence  was  offered  and  received,  over  defendant's  objection, 
of  tbe  tnsorlptton  on  tbe  tomhetone  over  the  grave  of  Mrs.  Orobaiger.  show- 
ing the  date  of  her  death.  Mneh  latitude  is  allowed  in  the  introduction  of  ev- 
Idenoe  as  to  the  birth,  age,  and  death  of  a  person,  and  we  do  not  think  it  was 
exceeded  in  the  reception  of  tbe  evidence  objMted  to.  1  Phil.  £v.  238,  289. 
The  judgment  la  for  the  right  party,  and  is  hereby  affinued. 

All  concur. 


Clare  v.  Koots  et  al. 

{Supreme  Court  of  A.rkaMSa8.   May  26, 1888.) 

AnvAL — Practice — Kkhkarino — When  Dexibd. 

Where  a  judgment  of  the  supreme  court  la  based  solely  on  a  mutual  mistake  of 
fact]  and  tnere  is  no  imputa'ion  of  fraud,  or  evidence  tending  to  prove  the  same,  a 
motion  Ito  a  rehearing  will  Ixi  dmi^A. 

Digiiized  by  Google 


£70 


SOUTHWESTERN  BKFOBTER. 


Appeal  froiD  Pulaski  chaocaiy  coart;  D.  W.  Oaxroll,  Chancellor. 
On  motion  for  rehearing.   For  fonner  opinion,  see  6  S.  W.  72Bk 
£o2.  J.  Clarkf  pro  m.   /oAn  JfoXure,  for  appellees. 

G00KBIU4  G.  J.  Opinion  on  nutlon  to  reoiHutder  the  judgaient«  and  to 
modify  the  opinltm.  We  are  satlsfled  tiiat  the  judgment  in  this  cause  is  tight. 
It  is  based  solely  on  a  mutual  mistake  of  fact,  anmixed  with  the  Imputation 
of  fraud.  Fraud  in  Uie  transat^itHi  which  begot  the  mjataka  was  not  ohaiged 
in  the  ideadlngs;  there  was  no  evldenoe  tending  to  proTe  it;  no  suggestion  of 
it  is  made  in  the  opiniim,  and  nme  was  intended.  We  do  not  think  a  modi- 
flcation  of  the  opini<ui  is  necessary  to  make  this  evident.  Tlie  mo^ns  ar» 
^nied. 


HuTCHciuTT's  Gx'B  0.  Tb&tblkbs'  Ihs.  Go.  of  Hartford. 
{Court  of  A.vv»aU  of  £en«uefcv.  May  96,  USS.) 

InuiuKCB — Ltm  PouoT— EzoLUDBD  Riuca — Kill  IKS  Abbdrbd  bt  BoBim. 

A  polloy  a^nst  death  by  "  external,  violeat,  and  accidental  means, "  oontained  a 
proviso  that  no  claim  should  be  made  under  the  ticket  when  the  death  may  hare 
been  caused  by  lnt«ntional  injuries  inflicted  by  assured  or  any  other  person.  Ifeld 
that,  BMuied  UTinf  been  waylaid  and  killed  lorporpoeeeof  xobbeiyitliKeoaiibfr 
no  reoorety  under  such  policy. 

Ai^wal  from  court  of  common  pleas,  Bourbon  county. 

Action  by  David  Hutchcraft*s  executor  against  the  -TraretoB*  Insurance 
Company  of  Hartford,  Conn.,  on  acddental  insunnee  ycUkcf.-  Judgment  for 
defendant,  and  plaintiff  appeals. 

Wm.  Xtotinv  uid  lEotMU  ifann,  for  appellant,  /smw  8.  PtrUe,  (or  ap^ 
pellee. 

fiKEtHKTT.  J.  During  the  time  that  appellant's  testator  held  two  tickets  of 
insurance  In  the  i^qwUee's  company,  insuring  his  lHa  in  the  sum  of  tStOOO 
each  against  death  "through  external,  violent,  and  accidental  means,**  he  was 
waylaid  and  assassinated  for  the  purpose  of  KMtety*  The  appellee  biterposed 
twodefenses  to  the  appellant's  action  to  reeoverthese  sums:  Ftnt,  that,  the- 
appellant's  testator  having  been  killed  by  intontional  "meus*"  his  deaUi  waa 
not  accidental,  within  the  meaning  of  the  twms  ot  the  polioy  whldi  insmned  him 
against  death  "through  extornal,  violent,  and  accidental  means;**  saoond,  that 
the  proviso  in  the  policy  expressly  exempted  the  i^>pellee  f rom  liaMlity  In  case- 
the  appellant's  testator  come  to  his  death  throogh  injuries  Intentionally  io- 
dieted  by  another  person.   These  defenses  wtU  be  disposed  of  in  tta^  ordw. 

L  In  each  ticket  the  appellee  covenanted  to  pay  $8,000  to  Hutchoraft's  rep- 
resentative, if  he  should  be  killed  "through  external,  vlcrient,  and  accidental 
means."  Accidents  are  of  two  kinds:  First,  those  ttiat  befall  a  person 
without  any  human  agency;  as  the  killing  of  a  person  by  lightning.  Here 
the  elemental  propertiea  of  lightning  and  its  flash  are  not  oaoMd  ur  controlled 
by  human  agency;  but  the  fact  that  the  person  was  struck,  by  unintentionally 
placing  himself  within  its  range,  is,  as  to  him, an  accident.  Seoond,  those  that 
are  the  result  of  human  agency.  The  latter  am  divided  as  follows:  Fir$t* 
That  which  happens  to  a  person  by  his  own  i^ney;  as  If  be  is  walking  or 
running,  and  accidentally  falls  and  hurts  himself.  Here  he  falls  by  reiwon  of 
his  agency  in  walking  or  running,  but  he  did  not  intend  to  fall.  He  did  not 
foresee  that  he  would  fall  in  time  to  avoid  it.  The  &11  was  therefore  acd- 
dental.  Second.  That  which  befalls  a  person  bythe  agencyofanotherponont 
without  the  concurrence  of  the  latter's  will;  as  where  one,  standing  on  a  scaf- 
fold, unintentionally  lets  a  brick  fall  from  his  band,  and  it  strikes  a  person 
below.  Here  the  dropping  of  the  brick,  as  it  was  not  intended  by  the  former, 
and  was  unforeseen  by  the  latter,  is,  in  the  broadest  sense,  an  accident. 
Third.  That  which  a  person  intentionally  does,  whereby  anooier  is  unlnton- 
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tionailjr  injured;  as  where  one  Intentionally^  fires  a  gan  in  the  air,  and  acci- 
dentally ehoots  another  person.  Heretheactofflringthegnnwasintentronal, 
but  the  shooting  of  the  person  was  unintentional.  Therefore,  on  the  part 
of  the  person  firing  the  gun,  the  shooting  of  ttie  other  would  be  aocldental. 
tboagh  not  in  as  brood  a  sense  as  in  the  former  ease*  because  some  part  of  his 
act  was  intentionid;  but,  «s  to  the  person  shot,  it  was  by  purely  accidental 
means.  JPourfA.  So,  also,  as  we  think,  If  one  penon  iatentioaaMy  injares 
another,  which  was  not  the  result  of  a  rencounter  or  the  misconduct  of  the 
latter,  but  was  unforeseen  by  him,  such  injury  as  to  the  latter,  although  In- 
tentionally inflicted  by  the  former,  would  be  accidental.  Wben  the  injury  is 
not  the  result  of  the  miseonduot  or  the  participation  of  the  Injured  party,  but 
Is  unfOTeseen,  it  is  as  to  him  accidental,  altiiough  inflicted  intentionally  by  the 
other  party.  It  is  conceded  that,  in  the  three  instances  first  named,  the  Injury 
wonld  be  by  accidental  means.  Nor,  doubtless,  wUI  it  be  denied  that  if  a 
perstm  were  to  maUdoualy  fire  bis  gun  Into  a  crowd  of  persons  for  the  pur* 
pose  of  general  misefaie^  or  were  to  malioioasly  wreck  a  train  at  oars  for  the 
puipoeeof  injuring  wfaoerer  might  been  boara,whenl^  one  or  more  persons 
wei«  shot  or  maabed,  Qie  oasoal^  beteUlng  these  persons,  as  far  as  th^  were 
concerned,  would  fall  within  the  term  of  aoddental  means.   In  other  words, 

Se  do  not  regard  it  as  essential,  in  order  to  make  oat  a  cue  of  Injnry  by  acci- 
intal  means,  so  fftr  as  the  injured  party  is  eonoomed,  that  the  parfy  injuring 
him  should  not  have  meant  to  do  so;  tor,  it  the  Injured  party  bad  no  agency 
in  Ininging  the  injury  on  himself,  and  to  him  it  was  unforeseen, — a  casualty, 
— it  seems  dear  that  the  fact  that  the  deed  was  willfully  directed  i^nst  him 
would  not  militate  ajptlnst  the  proposition  that  aa  to  him  the  injury  was 
brought  on  by  "aceidantal  means.** 

2.  That  part  of  the  proviso  that  is  germane  to  the  second  ground  of  defense 
is  as  follows:  **And  no  claim  shall  be  made  under  this  ticket  when  the  death 
or  injury  may  liave  been  caused  by  dueling,  fighting,  wrestling,  lifting,  or 
overexertion,  or  by  sulelde,  (felonions  <x  ^erwise,  sane  or  insan^  at  tqr 
intentional  injniies  inflicted  by  the  Insured  or  any  other  person."  The  fact 
that  the  insured  engaged  in  a  duel  or  fight,  though  forced  upon  him;  the  fact 
that  be  engaged  in  a  wrestling  match,  however  innocent;  the  fact  that  he  en- 
gaged in  iSting.  though  never  so  cautions;  the  fact  that  he  overexerted  him- 
self,  though  never  so  innocent  of  an  intention  of  doing  so, — whereby  he  re- 
ceived injuries, — are  e:q»reasly  ezclnded  from  the  open^ion  ot  the  oMey. 
Also  the  fact  that  the  insured  commits  suicide,  although  insane,  therefore,  in 
a  legal  sense,  accidental,  excludea  him  from  the  benefit  of  the  polli^.  The 
renuinlng  clause  stipulates  for  a  further  exemption  of  the  a^iellee's  liability 
in  the  event  that  Intentional  Injuries  are  inflicted  upon  the  insured  1^  himself 
or  any  other  person.  It  is  contended  by  the  appellant  that  the  meaning  of 
this  clause  is  Uiat,  "if  the  insured  intentionally  inflicted  injuries  upon  hiiuselt 
or  if  any  other  person  intentionally  inflicted  injuries  upon  him  with  his  con- 
sent, or  his  instance,  then  the  appellee  should  not  be  liable."  A  moment's 
reflection  will  show  that  the  clause  will  not  admit  of  this  construction.  The 
clause,  when  placed  in  juxtaposition  with  its  antecedents,  reads  as  follows: 
"No  claim  shall  be  made  under  this  ticket  when  the  death  or  injury  may  have 
been  caused  by  intentional  injuries  Inflicted  by  the  insured  or  any  other  per- 
son." The  sentence,  though  awkwardly  expressed,  is  complete,  and  clearly 
expresses  the  idea  that,  if  the  insured  intentionally  kills  or  injures  himself  by 
the  infliction  of  bodily  wounds,  he  thereby  breaks  the  condition  of  the  policy; 
or  that  if  he  is  Intentionally  killed  or  injured  by  any  other  person,  by  the  in- 
fliction of  bodily  wounds,  the  condition  of  the  policy  is  thereby  broken. 
Therefore  to  add  the  words,  "with  his  oonsentorat  his  instance,"  would  have 
the  effect  of  torturi  ng  the  meaning  of  the  language  used  beyond  its  legitimate 
import.  By  ttie  terms  of  the  contract  the  company  undertakes  to  ii^emnify 
against  dei^  or  injury  effected  "through  external,  violent,  and  accidental 
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means."  fiy  virtue  at  tUs  undeitaking.  the  company  would  be  liable  it  the 
death  or  Injury  should  be  effected  by  any  external  and  violent  means  whatever 
that  was  as  to  the  insured  accidental*  except  in  so  tar  as  the  ctunpany  by  the 
proviso  limited  its  liability;  for  it  is  a.  well-known  rule  of  construction  that, 
where  the  undertaking  of  a  party  is  expressed  in  general  terms,  as  in  thia  case, 
and  specified  things,  as  in  thia  case,  are  excited  tttm  the  operation  of  the 
general  terma,  su<£  terms  ue  to  be  construed  as  coverliig  all  things  coming 
within  their  soope.  exoept  those  that  are  OEpressly  excluded.  As,  therefore, 
the  assassination  of  Hutchcraft  was  as  to  him  an  unforesem  event,-Ta  cas- 
ualty,—his  taking  off  was  through  external,  violent,  and  accidental  means. 
But  we  also  think  the  clause  of  tiie  inoviao  Uiat  exeludea  the  appellee's  lia- 
bility, in  case  death  or  injury  is  intentionally  inflicted  by  any  other  person, 
applies  to  thia  case.  We  think,  however,  that  said  clause  was  ^traded  to 
apply  to  such  injuries  by  ottiw  persons  as  are  intenttoually  directed  against 
the  insured,  and  not  to  such  injuries  as  the  Insared  may  receive  at  the  bauds 
of  the  third  persona  who  are  attempting  to  do  mischief  generally,  or  who  are 
attempting  to  injure  any  particular  indiviUuHl  other  than  the  insured,  or  class 
of  iodividuala  or  any  kind  of  property;  for  in  such  cases  it  cannot  be  saiJ  that 
the  Injury  was  intentionally  aimed  directly  and  individually  at  tJte  insured. 

The  Judgment  of  the  ci^'ouit  court  overruling  the  demurrer  to  Uie  appellee's 
answer  is  afllrmed.  * 


G1LCUBI8T  et  aZ.  o.  Clabkb. 
(Supreme  Court  mf  TmneHea  Miy  K,  ISSa.) 
Factors  xtid  Bbokeba— RuI/-E8tatb  Aoixts— Biovr  to  Ooichimioxs. 

Where  defendant  wu  willing  and  able  to  complete  a  sale,  aiaA  the  purchaaer,  on 
a  flimsy  objection  to  the  Utle,  i«fuaed  to  accept  a  good  title,  and  plaintiffs,  real-es- 
tate broken,  bad  not  reduced  the  contract  for  such  sale  to  writing,  so  tbatspedflc 
performanoe  would  lie  oa  part  of  -  defendant  against  sach  purchaser,  ^aintws  are 
not  entitled  to  their  oonuBuataia  for  auoh  sale  icom  defendant.* 

Error  to  circuit  court,  Shelby  county;  L.  H.  Estes,  Judge. 

Actibn  by  Gilchrist  &  Martin,  real-estate  agents  and  brokers,  against  Will- 
iam Clarke,  to  recover  a  commission  on  a  sale  alleged  to  have  been  declared 
off  by  a  defective  title  of  defendant.  Judgment  for  defendant,  and  plaintiffs 
bring  error. 

Morgan  A  McFarland  and  J.  H.  Kent,  for  plalntlfh  In  error.   Miller  ifi 

GiUham,  for  defendant  in  error. 

FoLKES,  J.  This  Is  an  action  brought  to  recover  commissions  claimed  to 
have  been  earned  by  the  plaintiffs,  as  brokers  or  real-estate  agenta.  The  record 
shows  that  the  plaintifTs,  as  such  brokers,  approached'  the  defendant,  and  of- 
fered their  services  to  sell  a  certHin  lot  owned  by  the  defendant.  The  defend- 
ant Qxed  the  price  at  82,100,  and  agreed  to  pay  the  usual  commission  of  5 
per  cent,  to  sell  the  same.  The  brokers  found  a  party  who  expressed  a  will- 
ingness to  give  82,000,  which,  when  communicated  to  the  owner,  the  latter 
agreed  to  take,  and  authorized  the  plaintiffs  to  close  the  tnide  at  the  flgures 
named.  The  proposed  purchaser  was  then  furnished  by  the  broker  with  an 
abstract  of  title,  and  returned  shortly  thereafter,  stating  that  his  lawyer  had 
reported  title  doubtful  as  to  10  feet  of  the  lot,  on  account  of  an  interlap,  oc- 
casioned by  a  deed  held  by  the  adjacent  lot-owner,  which  deed  was  subsequent 
to  the  defendant's  deed.  The  pi-oposed  purchiiser  heard  no  more  about  it,  and 
after  awhile  went  to  Europe,  giving  the  matter  no  further  attention,  and 

1  Respecting  the  rights  of  real-estate  brokers,  and  when  their  oommlssions  are  earned, 
see  Jarrls  v.  Bchaefer,  (H.  Y.)  11  N.  E.  Rep.  684;  Robinson  v.  Elndley,  (Kan.)  12  Pae. 
Rep.  687;  Ratts  v.  Shepherd,  (Kan.)  14  Pao.  Rep.  49tt;  2Mmer  r.  AatiMU,  (OaL)  17  PSa 
Asp. 
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learned  for  the  first  time  when  called  as  a  witness  in  this  case  that  the  lot 
had  been  since  sold,  but  said  that  he  was  still  willing  to  take  the  lot  at  the 
price  offered,  provided  the  assnmed  defect  in  title  was  cured.  It  further  ap- 
pears tliat,  when  the  brotier  commnnicated  thp  action  of  tlie  proposed  buyer 
to  the  defendHnt,  the  latter  said  that  his  title  was  good;  that  it  had  been  ex- 
amined bj  his  own  attorney,  and  pronounced  good;  that  he  had  been  in  act- 
ual possession  of  the  lot,  including  the  10  feet  in  question,  under  indoeure 
for  over  20  years,  and  covered  bj  tlie  calls  in  bis  deed;  that  bis  attorney  could 
explain  and  make  clear  the  wb(^e  matter  to  the  attorney  of  proposed  buyer. 
The  attorneys  had  an  interview*  frmn  whioh  nothing  resulted,  audi  hearing 
notlitng  more  altout  the  matter  for  some  oonsidwable  time,  some  other  broker 
made  sale  of  ttie  lot  to  a  leea  orltieal  purehaeer,  and  the  defendant  executed 
tleed,  and  paid  the  commission  to  the  broker  actually  effecting  the  sale.  Un- 
der tliese  facts,  the  court,  trying  tlie  case  without  a  jury,  gave  Judgment  for 
thedefendanL,  excf-pt  as  to  actual  ooet  of  abstract  of  title  which  bad  been  pro- 
cured by  tlie  plaiutiffs,  and  which  the  defendant  ncpressed  at  the  trial  a  will- 
ingness to  pay;  so  that  judgment  was  given  the  plaintiffs  for  t32,  tlie  cost  of 
abstract.  The  plaintiffs  have  appealed,  insisting  that  they  are  entitled  to  re- 
cover SlOO  as  their  commission  on  the  offer  of  parehase  communicated  by 
tbem.  Their  conteutlun  is  tliat  the  sale  has  been  defeated  1^  a  defective  title 
in  the  aeller,  and  tiivg  are  therefore  entitled  to  a  commlsstou  as  for  a  perfected 
sale.  If  ft  were  true  that  such  title  were  defective,  and  such  defect  prevented 
sale,  it  would  follow,  as  well-settled  law,  that  the  brokers  should  recover. 
But  such  a  case  is  not  made  out  in  this  record.  Here  there  is  no  defect  ot 
title  proven.  On  the  contrary,  the  proof  shows  a  sale  defeated  by  a  hyper- 
critiol  Abjection  to  a  good  title  made  by  the  proposed  purcliaser.  There  has 
been  no  breach  ot  dnl^,  nor  of  contract  obligation,  upon  the  part  of  theseller, 
who  was  ready,  willing,  and  able  to  make  a  good  titl^  and  to  complete  the 
sale.  What  was  tliere  left  for  the  seller  to  do  when  he  was  apprised  of  the 
decllnaUon  by  the  ivoposed  vvmhaaa  to  accept  the  title?  He  must  either  sub- 
mit to  the  disappointment  in  his  sale  tli««  and  tlien,  or  go  to  the  expense  and 
trouble  of  filing  a  bill  in  equity  against  the  aundrypartfes,  or  their  heirs,  who 
It  was  ernmeonsly  supposed  had  Uus  "shade  ot  a  abadow"  of  title  to  10  feet 
of  the  lot,  for  the  purpose  of  removii^  a  ao-oalled  cloud  upon  his  title,  or  he 
must  incur  equal  trouble  and  expense  in  the  effort  to  proeure  quitclaim  deeds 
or  releases  from  such  parties  fbrtbe  10  feet  In  question;  thereby  inviting  ex- 
tortion or  litigation,  and  casting  suspicion  upon  his  title,  which  for  over  20 
years  had  been  unchallenged  by  any  one.  If  he  were  unwilling  to  do  one  or 
more  of  these  things,  in  an  effort  to  put  the  UUe  in  such  shape  as  would  meet 
the  fanciful  views  of  the  proposed  purchaser,  must  he  be  made  to  pay  com- 
missions to  the  Invkerf  •  If  he  prefers  to  avoid  litigation,  and  to  prevent  a 
Blander  upon  his  title,  and  to  retain  his  property  until  he  finds  somepurcliaser 
not  so  "uncertain,  coy,  and  hard  to  please,"  must  he  pay  commission  to  the 
broker  who  has  failed  to  effectuate  a  sale?  Such  is  the  insistence  of  counsel* 
and,  if  the  brokers  had  been  sufficienUy  enterprising  to  have  reduced  to  writ- 
ing the  contract  of  sale  before  any  question  of  titie  had  been  made  by  pro- 
posed purchaser,  the  contention  would  be  sustained,  under  the  authority  of 
Parker  v.  WeUker,  ante,  891,  decided  at  this  term  by  a  divided  court,  (but 
with  which  the  wiiter  of  this  opinion  oould  not  then  nor  now  concur;)  and 
this  case  would  then  have  to  be  reversed,  and  judgment  given  for  the  full 
amount  of  commissions  as  daimedi  unless  the  defendant  iiad  availed  himself 
of  another  avenue  of  escape,  (no  lees  inviting  than  the  alternatives  above 
enumerated,)  furnished  him  by  the  writing,  to-wlt,  the  filing  of  a  bill  for  spe- 
cific performance.  But  inasmuch  as  the  bn^er  in  this  case  neglected  to  1*0- 
diice  the  contract  of  sale  to  writing,  signed  by  the  proposed  buyer,  the  defend- 
ant cannot  maintain  a  bill  against  him  for  specific  performance,  so  as  to  com- 
pel him  to  accept  the  good  title  held  by  the  pnqposed  sdler.  The  seller  is 
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therefore  not  required  to  go  to  any  expense  in  the  effort  to  remove  cloadB  for 
a  proposed  purchaser*  when  the  former  would  be  powerless  to  compel  a  per- 
fonnanoe  by  the  l&tter  after  the  removal  ot  the  difficulty*  real  or  imaginary, 
hy  zeason  the  (ftllare  ot  the  broker  to  secure  for  him  a  written  contract  of 
sale.  The  ^ntilb  having  failed  or  n^leeted  to  t^nd  the  purchaser  by  a 
contract  which. the  defmdant  ooald  oifwce  under  the  statute  of  frauds,  they 
are  not  entitied  to  recover  compensation  as  bndiers  for  the  pared  contract  <h 
sale  made  hy  thMn,  whoi  the  proposed  purchaser  refosed  to  aoc^  a  good 
Utte,  which  the  defendant  was  ready,  willing*  and  able  to  make.  Sea  Tombs 
T.  AloBandert  101  Mass.  26fi.  The  fact  that  the  drcolt  Judge  placed  his 
Judgment  in  favor  of  defendant  upon  other  grounds  Is  ImmaterUd.  He  has 
readied  a  right  condusion.  and  tlia  judgment  will  be  affirmed,  with  coats. 


Wadswobth  et  al.  v.  Westkbn  UmoM  Tel.  Go. 
{Supreme  Court  of  Tennesaee.   April  Term,  1888.) 

L  TiuoBAra  CoHPAimEs— NEauoKKCB  ts  Dklivbbiso  Mbsuob— MainuA  SomRine 
ov  Fluxtot. 

In  an  action  against  a  telegraph  oompuiy,  pWntiff  allesed  that  W.  deliTered  a 
meuage  to  defendant,  directed  to  her,  Inforxikuig  her  tbaX  bar  hrotber  was  In  a  dy- 
ing oonditlon;  that,  through  defendant's  negligence,  the  message,  and  also  a  suh- 

Sseouent  one  iafonuing  her  of  her  brother's  death,  both  sent  at  her  expense,  and 
aid  for  by  her,  were  not  dellrered  until  too  late  to  enable  her  to  be  prment  at  his 
eath  or  at  his  funeral, — "  to  her  damage  ten  tboosand  doUan. "  Code  Tenn.  Hill. 
&  V.  S  LMl,  requires  tel^raph  companies  to  transmit  and  deliver  all  proper  mes- 
sages "correctly,  and  without  unreasonable  delay : "  and,  for  a  failure  to  do  so,  sec- 
tion 1543  declares  the  defaulting  company  "Uante  in  damages  to  the  party  ag- 
grloTed. "  Held,  that  mental  sanerlng  oa^ed  by  plaintiff's  tnabtlity  to  reaob  au 
brother  in  time,  on  aooonnt  of  defendant's  negUgienoe,  was  a  proper  elemeDt  ot 
damage,  and  the  conrt  erred  in  sustaining  a  demurrer  to  the  declaration.^ 

8,  SAHK— NbOLIOKNCS— "PjUtTT  AOOBIBrBD." 

As  the  statute  gives  the  right  of  action  to  "the  party  aggrieved, "  the  fact  that 
the  message  was  sent  at  the  instance  of  a  thtod  party  does  not  dafeat  plsiatUPs 
€i  action  on  the jground  of  want  of  privity  of  oontraot. 

LuBTOH  and  Fluus,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Shelby  county;  L.  H.  EscBS,  Judge. 
John  D,  Martin^  for  appellants.   Twiey  A  Wright,  for  appellee. 

Cau)WELL,  J.  This  suit  was  brought  In  the  oiFonit  court  at  Memphis,  by 
Mrs.  Jennie  H.  Wadsworth  and  her  husband,  T.  J.  Wadswortb,  against  the 
Western  Union  Telegraph  Company,  for  failing  to  promptly  deliver  to  her 
the  following  tdegraphic  messages:  "Msufhu,  Octobw  2,  1887.  To  Mrs. 
T.  J.  Wadatoortht  Syhaiia,  Miss.:  Your  brother,  Billie  Howell,  is  in  a 
dying  condition  at  105  JefTerson  St.  K.  C.  Waldbn."  And:  "Mbhphis. 
October  8.  1887.  To  Mrs.  T.  J.  Wadsworth,  Byhalia,  Misa.:  Mr.  HoweU 
died  this  morning.  Advise  us  what  to  do.  Will  look  for  some  one  on  morn- 
ing train.  R.  G.  Walden.  "  It  is  averred  in  the  declaration  that  Byhalla 
is  about  28  miles  from  Memphis,  and  that  the  two  places  are  connected  by 
direct  line  of  tel^aphic  wire  and  railroad;  that  Billie  Howell,  a  brother  of 
Mrs.  Wadsworth,  one  of  the  plaiotifEa,  was  "seized  with  a  mortal  malady,'* 
in  the  city  of  Memphis,  on  the  2d  day  of  October,  1887,  and  that,  at  about  the 
hour  of  7  o'clock  f.  h.  of  that  day,  B.  0.  Waldoi,  a  **friend  of  the  ftuuily." 
presented  to  the  defendant  the  former  of  the  messages  just  set  out,  written 
upon  one  of  ita  day  or  full-rate  blanks,  and  that  it  was  accepted  by  the  de- 
fendant for  immediate  transmisBion  and  delivery  to  tier;  that  through  the 

gross,  wantoD,  and  recldess  negligence  oi.  the  defendant,  and  in  paipaUe  vlo- 
ition  of  its  duty,  the  message  waa  by  the  defendant  detained,  and  not  deliv- 
ered until  about  11:80  o'cloek  a.  x.  ot  the  next  day,  and  aev«al  tioura  after 

>8e»,  also,  Leper  t.  Telegrsiph  Co.,  (Tax.)  jiosti  60fL 
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the  death  of  HoweQ;  that  he  died  about  6:80  o*clodL  A.  u.  on  the  8d  of  Octo- 
ber. 1887,  and  a  few  moments  thereafter  the  seorad  of  said  telegrams  was 
presented  and  aocepted  for  immediate  transmission  and  delivery,  as  was  the 
other  one,  and  that,  throogh  the  same  gross,  wanton,  and  reckless  negligence 
of  the  defendant,  this  second  message  was  detained,  and  not  delivered  1^  the 
defendant,  until  about  the  same  time  the  other  one  was  delivered ;  that,  by  rea^ 
son  of  this  negligence  and  breach  of  duty  on  the  part  of  the  defeQdant,  Mrs. 
Wadsworth  was  prevented  from  attending  her  dyUig  brother  and  administer- 
ing to  him  in  his  last  hours,  and  also  from  making  desired  preparations  for 
his  interment :  that  the  messages  were  sent  at  her  expense;  and  that  she  paid 
full  toll  therefor.— "to  her  damage  ten  thousand  dollars."  Demurrer  was 
sustained,  and  the  suit  dismissed.   Plalntifls  have  appealed  in  error. 

The  flrst  assignment  of  demurrer  is  that  the  declaration  shows  no  cause  of 
action,  in  that  it  avers  no  pecuniary  damage  or  personal  injury;  that  mental 
saSering,  unaccompanied  by  peouniary  injury,  will  not  sustain  an  action. 
Clearly,  the  declaration  disclosee  a  case  for  some  damage;  and  to  this  extent, 
it  must  be  conceded,  the  action  in  sustaining  the  demurrer  was  erroneous. 
The  messages  in  question  were  couched  in  decent  language,  and  were  lawful 
in  ttieir  purpose.  Buch  being  true.  Walden  bad  a  legal  right  to  swd  them, 
and  Mrs.  Wadsworth  a  legal  right  to  receive  them;  and  it  was  the  plain  duty 
of  the  defendant  to  deliver  them  promptly.  Its  dereliction  of  duty,  and  vio- 
lation of  her  legal  right,  as  averred  in  the  dedaration,  and  confessed  in  the 
demurrer,  unquestionably  gave  her  a  right  of  action.  "Every  infraction  of 
a  legal  right,  in  contemplation  of  law,  causes  injury.  This  is  practically  and 
l^ally  an  inoontrovertible  proposition.  If  the  infraction. is  established,  the 
oooclosion  of  damages  inevitably  follows."    1  Suth.  Dam.  2. 

But  the  question  most  debated  at  the  bar  by  learned  counsel,  and  the  one 
of  most  importance  and  interest  in  this  case,  is  whetlier  or  not  injury  to 
the  feelings,  anguish,  and  pain  of  mind,  occasioned  by  the  defendant's  breach 
of  duty  to  Mrs.  Wadsworth,  can  be  regarded  as  an  element  of  damage,  under 
the  law.  In  actions  for  personal  iojury,  the  general  rule,  which  is  too  famil- 
iar to  admit  of  citations  of  auttiority  to  sustain  it,  is  that  both  bodily  pain, 
and  mental  suffering  connected  therewith,  we  to  be  considered  by  the  jury  it 
estimating  the  amount  of  damage  sustained,  and  the  sum  to  be  recovered  b} 
the  plaintiff.  Upon  the  latter  element,  it  is  very  truthfully  and  appropriately 
remarked  by  a  learned  author.that  "the  mind  is  no  less  a  part  of  the  person 
than  the  body,  and  the  sufferings  of  the  former  are  souietimes  more  acute 
and  lasting  than  those  of  the  latter.  Indeed,  the  sufferings  of  each  fre* 
quently,  if  not  usually,  act  reciprocally  on  the  other,"  3  Suth.  Daio.  260. 
After  laying  down  the  rule  as  we  have  stated  it  to  be,  and  citing  some  of  the 
very  many  decisions  adt^ting  it,  Mr.  Wood  says:  "But  we  do  not  apprehend 
that  the  rule  has  any  such  force  as  to  enable  a  person  to  maintain  an  action 
where  the  only  injury  is  mental  sufferiug,  as  might  be  thought  from  a  read- 
ing of  the  loose  dif:ta  and  statements  of  the  court  in  some  of  the  opses.  So 
far  as  I  have  been  able  to  ascertain  the  force  of  the  rule,  the  mental  suffering 
referred  to  is  that  which  grows  out  of  tlie  sense  of  peril  or  the  mental  agony 
at  the  time  of  the  happening  of  the  accident,  and  that  which  is  incideut  to 
and  blended  with  the  bodily  pain  incident  to  the  injury,  and  the  appreheosiun 
and  anxiety  thereby  induced."  Wood's  Mayne«  Dam.  74.  note.  Ou  same 
subject  Mr.  Cooley  says:  "Bot  in  this  country,  as  vieil  as  in  England,  the 
ground  of  recovery  must  be  something  besides  an  injury  to  the  feelings  and 
affections,  or  the  loss  of  the  pleasure  and  comfort  of  the  society  of  the  person 
killed.  There  must  be  a  loss  to  the  claimant  that  is  capable  of  beipg  meas- 
ured by  a  pecuniary  standard. "  Cooley,  Torts,  271.  These  are  the  atrongesl 
statements  of  the  rule  .coutonded  for  by  the  defendant  which  we  have  seen, 
and  to  them  we  give  oar  full  approval  when  applied  to  the  class  of  cases  with 
xeapect  to  whioh  they  are  made.  But  they  are  applicable  peculiarly,  not  to 
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Bnj  exclusively,  to  tictions  for  injury  to  t*)e  person  wfaere  physical  injury  ts 
the  sole  ground  of  the  action,  and  without  which  the  action  wlU  not  lie  at  i^L 
This,  however,  is  an  action,  on  tlM  facts  of  the  case,  vhkii  is  permiasible 
under  our  Code,  and  may  Include  all  mattws  embraced  in  an  action  ax  ddidSo^ 
and  also  those  proper  to  l>s  considered  m  an  action  ex  eontraetu.  The  plain- 
tiff, having  a  clear  right  of  aetion  for  some  damage,  as  we  have  already  aeen^ 
maintain  her  action,  and  recover  all  the  damage  she  maj^abow  herself  to- 
have  sustirined  by  reason  of  the  wrongful  act  of  the  defendant;  and,  in  ascer- 
taining the  amount  thereof,  all  proven  -dements  of  damage,  admiaslble  in 
ettbw  form  of  action,  are  for  the  consideration  at  the  Jury.  In  an  action  fur 
toit  the  injured  party  may  recover  such  dam^^  as  result  proximately  and 
naturally  from  the  wron^ol  act  of  the  defendant,  and  also  exunplary  dam- 
ages where  the  act  was  done  with  roalioe*  or  under  dronmitanoes  of  aggrava- 
tiun;  and,  in  an  action,  for  breadi  of  eontraot,  the  measure  of  the  damagea  re- 
coverable is,  generally,  the  loss  which  the  contracting  parties,  wltli  all  tlw 
facts  before  them,  would  have  contemplated  as  flowing  directly  from  Its 
breach.  2  Thomp.  Neg.  849;  Gray.  Tel.  146.  7he  latter  author,  on  the  next 
page,  says:  "Neltbw  in  an  action  of  tort  nor  in  one  of  contract  can  a  part7 
recover  dam^es  for  mental  anguish  atone.  lie  can  recover  such  damages, 
in  consonance  with  the  forcing  rules,  at  least,  only  where  he  is  entitled  to- 
recover  some  damages  on  another  ground."  There  ia  a  large  class  ut  acUons 
for  tort  In  \rhich  substantial  recoveries  are  authoiixed  and  sustained  for  Inr- 
jnry  to  the  feelings  ot  the  person  suing  where  the  other  damage  is  nominal 
menlj.  As  instances  of  such  actions,  we  mention  the  case  oi  a  husband  su- 
ing for  an  injury  to  bis  wife,  or  for  seducing  or  enticing  her  away  from  iiim*. 
and  thiU  of  a  parent  sning  for  tlie  seduction  of  the  daughter.  In  aU  these 
cases,  the  main  element  of  damage,  the  real  injury  sustained,  is  the  wound 
to  the  feelings;  the  loss  of  service  upon  which  the  actions  are  tedinieally 
l»sed  being  out  a  legal  fiction,  and  more  imaginary  tiian  real.  Low  v. 
Moaoner,  6  Baxt.  27;  Parker  v.  Meek,  3  Sneed,  80;  Maguinap  r.  8audek,  h 
Sneed,  147;  Oooley.  Torts,  224«  226, 281 ;  3  Snth.  Dam.  744.  With  respect 
to  actions  for  breach  of  contract,  Mr.  Sutherland  asks  ttie  question,  **May 
damages  for  breach  of  oontnict  inolnde  oUier  Uian  pecuniary  elements?**  and 
then  he  proceeds  to  say:  "In  actions  upon  contract,  the  losses  snstidned  d» 
not,  by  reason  of  the  nature  of  the  transactions  which  they  involve,  embnoe. 
ordinarily,  any  other  tban  pecuniary  elements.  There  ia,  however,  no  reason 
why  other  natural  and  direct  injuries  might  not  Justify  and  require  compen- 
sation. Contracts  are  not  often  made  fora  purpose,  the  defeating  or  impairing 
of  which  can.  in  a  l^al  sense,  inflict  a  direct  and  natural  injury  to  the  feelings 
of  the  injured  party.  A  breach  of  promise  of  marriage  la  an  instanoe  of  sucli 
a  contract,  and  such  considerations  enter  into  the  estimate  of  the  damages. 
The  action  for  such  a  cause  Is  often  referred  to  as  an  exoeptitmal  actu>n.  £11  a- 
certain  sense  it  Is  so ;  but  in  the  particular  under  consideration  it  Is  only  pe- 
culiar. It  is  an  action  upon  contract,  and  the  damages  allowed  are  sudi  as, 
considering  the  nature  and  benefits  of  the  thing  promised,  will  be  adequate 
compensHtion."  1  Suth.  Dam.  156,  157.  To  furttier  illustrate  and  answer 
his  question,  the  same  author  says:  "Where  a  contract  is  mads  to  secure  ex- 
emption from  a  particular  inconvenience  or  ann<qnuu)e.  or  to  confer  a  parties 
niar  enjoyment,  the  breach,  so  far  as  it  disappoints  in  rpspect  to  that  pur- 

rB,  may  give  a  right  to  damages  appropriate  to  the  objects  of  the  contract.  ** 
ICT,  158. 

These  are  but  illustrations  and  application  of  the  general  mle  which  we 
have  already  stated  for  the  estimation  of  damages  in  actions  for  breach  of 
contract.  They  serve  tbe  purpose  of  showing  that,  in  the  ordinary  contract, 
only  pecuniary  benefits  are  contemplated  by  the  contracting  parties;  and  that, 
therefore,  the  damages  resulting  from  tlie  breach  of  sndi  a  contract  must  be 
measured  fay  peouniaiy  standards;  and  that}  wheve  olihw  than  peeuniazy  benr 
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fits  are  contracted  for*  other  thftn  pecuniary  Btandards  will  be  iqiplled  in  the 
itBcertaininent  of  the  damages  flowing  from  the  breach.  The  cnse  before  us 
(w  fu*  H8  It  is  an  action  for  breach  of  contract)  Is  snbject  to  the  same  general 
rule;  and  the  defendant  is  answerable  in  damages  tm  the  breach  according 
to  the  nature  of  the  contract,  and  the  character  and  extent  of  the  injury  suf- 
fered by  reason  of  its  non-performance.  The  messages  were  sent  for  a  par- 
ticular purpose,  which  was  disclosed  upon  their  face»  and  of  which  the  defend- 
ant had  tall  notioe. .  That  purpose  was  not  of  a  pecuniary  nature.  There 
was  no  offer  or  instriustion  to  buy  or  sell  anything;  nopropmltlon  or  promise 
with  re^>ect  to  any  business  transaction.  The  messages  were  oi  far  greater 
importance  to  tiie  receiver  thm  any  of  tiiese.  Her  brother  w^as  lying  at  the 
point  of  death,  in  easy  reach  ot  her.  It  was  information  of  this  fact  that  the 
defendant  first  undertocA  to  convey  to  her  for  a  stipulated  sum.  and  which, 
if  conveyed  promptly,  would  have  enabled  lier  to  be  with  him  in  his  last  mo- 
ment8»  and  would  have  saved  her  the  Injury  <^  which  she  complains.  Then 
her  brotlier  died  away  from  her;  his  body  needed  her  attenUon,  and  would 
have  received  it,  as  owned,  if  tiie  defendant  had  done  its  duty.  It  was  intel- 
ligence of  the  death  which  the  defendant  agreed,  in  the  second  place,  to  oom- 
munloite  to  her.  The  messages  were  proper  in  language,  and  lawful  in  pur- 
pose. She  was  entitled  to  the  information  tliey  contiUned,  and  to  wliatever 
benefits  that  Information  would  have  conferred  upon  her,  even  though  such 
beneOts  be  mainly  or  altogether  to  the  feelings  and  affections.  The  defend- 
ant contracted  that  she  should  have  those  beneHts,  and  that  she  should  be 
spared  whatever  pain  and  anguish  such  inforaiation,  promptly  conveyed, 
would  prevent.  By  all  the  authorities.  Including  our  Code,  It  was  the  duty 
of  the  defendant  to  transmit  and  deliver  tliese  messages  "correctly,  and  with- 
out unreasonable  delay;"  and,  in  foiling  to  do  so,  it  became  responsible  for 
all  loss  or  Injury  occasioned  thereby.  Cod<!  Mill.  &y.  §g  1541, 1542;  Marry, 
TeUgraph  Co.,  1  Pickle,  529,  3  S.  W.  Rep.  496:  ray ,  Tel,  §8  81, 82,  et  nq.  : 
Gooley,  Torta.  646,  647;  Whart.  Neg.  §  767  ;  3  Suth.  Dam.  298-SOO;  Shear. 
&  B.  N^.  §  605.  This  rule  of  damages  is  enforced  by  the  aupreme  courts  of 
Georgia,  Virginia,  and  other  states,  even  where  the  message  is  in  cipher. 
Telegraph  Co.  v.  Fatman,  73  Oa.  286,  54  Amer.  Bep.  877;  Telegraph  Co.  v. 
Setfttoldt,  77  Ya.  173.  46  Amer.  Rep.  715,  and  reporter's  note  at  end  of  case. 
It  is  true  that  most  of  the  adjudged  cases  in  whicli  telegraph  companies  have 
been  required  to  respond  in  damages  for  their  negligence  have  involved  ques- 
tions uf  pecuniary  loss;  but  we  cannot  agree  that  for  that  reason  the  liability 
^ould  attach  and  be  enforced  In  such  cases  only.  Tel^raphy  is  of  compara- 
tively recent  origin,  and  the  law  concerning  the  duties  and  liabilities  of  tele- 
graph companies  has  hardly  passed  Ks  infancy,  and  cannot  be  expected,  at  so 
early  a  day  in  its  history,  to  be  settled,  even  in  its  important  parts,  by  a  long 
line  of  concurring  decisions. 

In  addition  to  this,  it  is  but  reasonable  to  presume  thnt  such  a  flagrant 
breach  of  plain  oblitjation,  with  reepect  to  matters  so  near  the  lieart  and  so 
accustomed  to  the  respect  of  all  mankind,  as  is  here  averred,  has  but  seldom 
occurred,  and  therefore  has  but  seldom  been  brought  to  the  attention  of  the 
courts  of  the  country.  To  hold  thai  the  defendant  is  not  liable,  in  this  case, 
for  the  wrong  and  injury  done  to  the  feelings  and  afTections  of  Mrs.  Wads- 
worth  by  its  default,  would  be  to  disregjird  the  purpose  of  the  telegrams  alto- 
gether, and  to  violate  that  rule  of  law  which  authorizes  a  recovery  of  dam- 
ages appropriate  to  the  objects  of  the  coDtiiicts  broken;  and,  furthermore, 
such  a  holding  would  justify  the  conclusion  that  the  defendant  might  with 
impunity  have  refused  to  receive  and  transmit  such  messages  at  all,  and  that 
it  has  the  right  in  the  future  to  do  as  it  has  done  in  this  case,  or,  at  least,  that 
it  cannot  be  required  to  respond  in  damages  for  doing  so.  To  such  a  result 
we  think  no  court  should  submit.  The  telegraph  company  is  the  servant, 
rather  than  the  master,  of  its  patrons.   It  is  their  prerogative  to-determine 
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what  messages  they  will  present;  and.  so  they  are  lawful,  it  is  boand  by  law, 
vpon  payment  of  its  toll,  to  transmit  and  deliver  them  correctly  and  promptly. 
3t  has  no  right  to  say  what  is  important,  and  what  is  not;  what  will  be  proQt- 
«ble  to  the  receiver,  and  what  will  not;  what  has  a  pecuiUary  value,  and  what 
has  not;  but  its  single  and  plain  duty  is  to  make  the  transmission  and  deliv- 
-ery  witli  promptitude  and  accuracy.  When  that  is  done,  its  responsibility  is 
^nded.  When  it  is  omitted,  through  negligence,  the  company  must  answer 
^or  all  injury  resulting,  whether  to  the  feelings  or  to  the  purse,  one  or  both, 
Subject  alone  to  the  proviso  that  the  injuiy  be  tlie  natural  and  direct  conse- 
quence of  the  negligent  act. 

Continuing  the  discussion,  and  as  illustrative  of  his  position  as  to  the  al- 
lowance or  non-allowance  of  a  recovery  for  injury  to  the  feelings,  Mr.  Wood 
says  that  an  action  will  not  lie  for  "charging  a  lady  with  being  a  prostitute, 
or  a  gentleman  with  being  a  scoundrel,  a  blackleg,  a  cheat,"  etc.,  unless  the 
charge  be  productive  of  some  special  damages,  apart  from  mental  anguish  oc- 
casioned thereby.  Wood's  Mayne,  Dam.  75.  This  is  conceded  to  true  at 
common  law,  because,  as  stated  by  the  same  author,  such  offenses  are  not  by 
the  common  law  crimes  in  the  legal  sense,  fiut  if,  by  statute,  the  making  of 
such  charges  be  rendered  actionable  per  «e,  and  the  injured  party  in  tliat  way 
get  a  standing  in  court,  a  recovery  may  be  had  for  all  damages  sustained,  in- 
cluding mental  suffering.  In  this  connection,  and  in  addition  to  what  has 
already  been  said  with  regard  to  the  right  of  action  growing  out  of  the  de- 
fendant's breach  of  duty,  it  is  to  be  observed  that  we  have  a  statute  which 
expressly  confers  the  right  of  action.  Section  1541  of  our  Code  requires 
telegraph  companies  to  transmit  and  deliver  all  proper  messages  "correctly, 
and  without  unreasonable  delay;"  and,  for  a  failure  to  do  so,  the  de&ulting 
company  is,  by  section  1542,  declaivd  to  be  "liable  in  damages  to  the  party 
aggrieved."  The  language  of  each  section  is  general,  broad,  and  comprehen- 
sive. The  act  does  not  discriminate  between  messages  appertaining  to  mat- 
ters pecuniary  merely,  and  those  having  reference  to  matters  of  a  domestic 
nature,  as  are  those  now  before  us.  On  the  contrary,  all  must  be  transmitted 
and  delivered  alike.  The  obligation  upon  the  company  is  thesame  in  the  one 
class  of  cases  as  in  the  other ;  and,  if  default  occur,  the  remedy  is  the  same  for 
one  person  that  it  is  for  another  person.  There  is  no  disc^mination  with 
respect  to  the  nature  of  the  messages  to  be  conveyed,  nor  is  there  any  discrim- 
ination with  respect  to  the  nature  of  the  company's  default  One  section  im- 
poses a  general  duty,  and  the  other  gives  a  universal  right  of  action  for  the 
breach  of  that  duly,  and,  of  necessity,  the  nature  and  amount  of  damages  re- 
coverable in  each  particular  case  are  to  be  determined  by  the  character  of  the 
message,  and  the  extent  of  the  injury  caused  by  the  defendant's  default  It 
is  true  that  the  "officer  or  agent"  of  the  company  who  willfully  vicdates  any 
of  the  provisions  of  section  1541  is  by  section  1542  declared  to  be  "guilty  of  a 
misdemeanor;"  but  that  does  not  taike  the  place  of  or  diminish  the  civil  lia- 
bility. BcriAi  remedies  are  expressly  given,  and  neither  is  exclusive,  or  in  lien 
of  the  otbw.  The  oftending  officer  or  agent  is  guilty  of  a  misdemeanor,  and 
he  and  the  oompany  are  "also  liable  in  i^images  to  the  aggrieved  party." 

The  question  with  respect  to  the  measure  of  damages  In  a  case  like  this, 
though  not  of  frequent  occurrence  heretofore.  Is  not  entirely  new;  nor  is  the 
view  we  liave  expressed  without  exprew  authority  to  sustain  it  Shenrmui  ft 
Redfleld  say:  "In  case  of  delay  or  total  fallore  a£  delivery  of  messageB  relat* 
Ing  to  matters  not  connected  with  business,  such  as  personal  or  domestio 
matters,  we  do  not  think  that  the  compuiy  in  foult  ought  to  escape  with  mere 
nominal  damages,  on  account  of  the  want  of  strict  commercial  value  in  snch 
messages'  Delay  in  the  announcement  of  a  death,  an  arrival,  the  straying  ot 
a  child,  and  the  like,  may  often  be  produt^ve  of  an  injury  to  the  feelings 
which  cannot  easily  be  estimated  In  money,  bul;  for  which  a  juiy  should  be  at 
liberty  to  award  fair  damages.  Yet  in  such  cases  the  damages  should  not  be 
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«nbanced  by  evidence  of  any  circumstances  which  could  not  reasonably  have 
been  anticipated  as  probable  from  the  language  of  the  written  message." 
Shear.  &  li.  Neg.  §  605.  p.  692.  To  the  same  effect  are  the  following  cases: 
So  Helle  v.  Telegraph  Co.,  55  Tex.  303,  40  Amer.  Hep.  805;  Railway  Co,  v. 
Lecy,  59  Tex.  542,  46  Amer.  Rep.  269;  atuart  v.  Telegraph  Co.,  66  Tex.  580, 
59  Araer.  Uep.  623.  In  the  first  of  these  cases  the  telegraph  company  was 
held  to  be  liable  to  So  Uelle  for  injury  to  his  feelings,  caused  by  its  failure  to 
promptly  transmit  and  deliver  to  him  a  telegram  announcing  the  death  of  his 
mother,  whereby  he  was  prevented  from  attending  her  funeral.  Levy's  Case 
is  properly  reported  in  tlie  head-note,  which  is  as  follows:  "Ttie  plaintiff  de- 
livered to  the  defendant,  a  railway  company  operating  a  telegraph,  a  message 
on  Sunday,  announcing  the  death  of  liis  wife  and  chUd  to  his  father,  and  re- 
questing him  to  come  to  him.  The  defendant  negligently  failed  to  deliver  the 
message  until  the  next  day, — too  late  for  the  funeral.  Held,  that  the  plain- 
tiff was  entitled  to  recover,  and  tliat  exemplary  damages  were  proper."  In 
the  other  case,  Stuart  sued  the  defendant  for  the  non-delivery  of  a  telegram, 
whereby  be  was  prevented  from  seeing  his  brother  in  his  last  illness,  and  be- 
ing present  at  his  funeral.  Compensation  for  injury  to  his  feelings  was  al- 
lowed, and  a  judgment  for  82,500  was  sustained.  The  faUier  of  the  plaintiff 
in  the  Leoy  Case,  just  mentioned,  also  brought  suit  for  the  negligent  failure 
of  the  company  to  deliver  to  him  his  son's  telegram.  The  court  held  that  he 
(the  father)  could  not  recover  for  mental  sufTeriog,  because  he  averred  noact- 
ual  damage  to  sustain  his  action;  and  in  its  decision  So  Sellers  Case  was  dis- 
approved, to  the  extent  that  it  was  supposed  to  authorize  a  recovery  for  injury 
tu  tiie  feelings  only.  RaUioay  Co.  v.  Levy,  59  Tex.  563,  46  Amer.  Kep.  27B. 
These  four  are  the  only  oases  bearing  upon  the  exact  question  under  consid- 
eration which  we  have  been  able  to  find,  or  to  which  our  attention  has  been 
called  by  counsel. 

Then,  upon  what  we  regard  as  sound  reason,  public  policy,  and  authority 
as  well,  we  are  constrained  to  differ  with  his  honor,  the  circuit  Judge,  and 
hold  that  the  first  ground  of  demurrer  is  not  well  taken  in  any  particular. 
That  the  amount  of  damages  allowable  in  such  a  case  as  this  is  not  cat^ftble  of 
easy  and  accurate  mathematical  computation  is  freely  conceded;  but  that 
should  not  be  a  sufficient  reason  for  refusing  or  defeating  the  right  of  action 
altogether,  for  the  same  objection  may  be  urged  with  the  same  force  In  all 
cases  where  mental  and  bodily  suffering  are  treated  as  proper  elements  of  dam- 
age. It  is  very  appropriately  said,  however,  in  the  conclusion  of  the  opinion 
\n.8o  Relle's  Case,  that  ^'gr^  caution  should  be  observed  in  the  trial  of  cases 
like  this,  as  it  will  be  so  easy  and  natural  to  confound  the  corroding  grief  oo* 
casioned  by  the  loss  of  the  parent  or  other  relative  with  the  disappointment 
and  regret  occasioned  by  the  fault  or  neglect  of  tlie  company,  for  it  is  only  the 
latter  for  which  a  recovery  may  be  had;  and  the  attention  of  juries  might 
well  be  called  to  that  fact. "  Nor  do  we  think  the  suggestion  that  the  decision 
we  are  making  may  encourage  the  bringing  of  other  suits  of  a  similar  nature 
is  of  very  great  moment,  as  a  matter  for  the  consideration  of  the  court  in  its 
endeavor  to  reach  a  just  and  sound  conclusion.  It  is  rather  to  be  hoped  that 
instances  of  such  dereliction  of  plain,  easy,  and  important  duty  have  not  been 
very  numerous  in  the  past,  and  that  they  will  seldom  transpire  in  the  future. 

The  other  ground  of  demurrer  is  that  the  plaintiffs  cannot  maintain  this 
action  for  want  of  privity  of  contract  between  them  and  the  defendant.  This 
ground  is  also  bad.  The  question  is  whether  a  person  to  whom  a  tel^raphlo 
message  is  directed,  has  a  right  of  action  against  the  corapany  for  its  negU- 
gent  delay  or  non-delivery  of  the  message.  "In  England  this  question  is  un- 
doubtedly answered  in  the  negative.  In  America,  on  the  other  hand,  it  is 
invariably  answered  in  the  affirmative."  Gray,  Tel.  g  65;  Whart.  Keg.  § 
758;  3  Suth.  Dam.  314;  Shear.  &  U.  Neg.  g  560;  2  Tliomp.  Neg.  p.  847,  8  11. 
Tbe  application  of  the  American  rule  in  this  case  is  proper  in  ttiehlgUeBC  de- 
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gree,  for  tbe  messages  themselves  show  anmlBU^bly  that  they  were  in- 
tended for  tbe  benefit  of  Mrs.  Wadswortb.  and  that  she,  of  all  persons,  was- 
the  one  interrated  in  the  intelligence  to  be  conveyed.  Moreover,  she  is  "the 
pArty  aggrieved,"  and  our  statate  gives  the  right  of  action  to  such  party. 
Code  MiU.  ft  y.  1542. 
The  jodgment  la  reversed,  and  tbe  case  remanded,  at  the  cost  of  detodant. 

TiTRNinr,  0.  J.,  (concurring.)  While  fully  concurring  in  tbe  results  of 
Judge  Caldwell,  I  do  so  on  the  following  grounds,  as  well  as  upon  grounds 
stated  In  the  opinion:  Our  statute,  after  providing  for  tbe  use  of  the  telegraph 
in  cases  of  war,  and  for  the  arreet  of  criminals,  enacts:  "Any  officer  or  agent 
of  a  telegraph  company  who  fails  or  refuses  to  carry  out  tlie  preceding  section 
is  guiltyof  a  misdemeanor."  Thomp.  &S.Code,  1321.  "All  other  meraages, 
Including  those  received  from  other  telfgraph  compnniea,  shall  be  trans- 
mitted, in  the  order  of  their  delivery,  correctly,  and  without  unreasonable  de- 
lay, and  shall  be  kept  strictly  confidential, "  Id.  1322.  Any  officer  or  agent 
of  a  telegraph  company  who  violates  either  of  the  provisiona  of  the  preceding 
section  is  guilty  of  a  misdemeiinor,  and  he  and  the  telegraph  company  or  pro- 
prietor are  also  liable  in  damages  to  the  party  aggrieved.  Id.  1328.  These 
provisions  are  broad  and  indiscrlminating,  embracing  in  terms  all  messages, 
commanding  their  transmission,  and  subjecting  the  agent  and  company  or 
proprietor  to  respond  in  damages  to  the  party  aggrieved  for  a  failure 'to  com- 
ply. The  law  has  made  no  distinction  by  defining  the  character  of  the  mes- 
sage, the  failure  of  whose  ^nsmission  entitles  a  party  to  damages,  and  the 
courts  can  make  none.  So  It  must  be  that  some  damages  may  be  recoverect 
in  any  sort  of  case  where  tbe  law  has  been  violated;  tbe  amount,  of  course^ 
depending  on  the  facts  of  each  partirular  case.  It  Is  presumed  that,. If  a  party 
propose  to  send  a  telegram,  it  is  of  consequence  to  him,  or  to  the  person  to 
whom  it  is  sent,  in  an  amount  greater  than  the  money  charged  for  the  trans- 
mission. With  the  extent  of  the  interest  or  concern  of  the  sender,  or  of  the 
person  to  whom  sent,  tbe  agent  or  company  has  nothing  to  do.  When  called 
upon  ta  dispatch  a  message  or  deliver  it,  he  hae  but  one  office  to  perform, 
which  is  to  put  his  machine  to  work,  and  see  that  the  message  goee  "cor- 
rectly, and  without  unreasonable  delay;"  and,  if  one  be  sent  to  his  office,  that 
it  be  delivered  "correctly,  and  without  unreasonable  delay."'  He  will  not  be 
permitted  to  speculate  upon  the  value  or  importance  of  the  message.  So  far 
as  he  is  concerned,  that  is  a  matter  exclusively  for  the  judgment  of  the  sender 
or  receiver.  If  he  fail  or  refuse  to  send  or  deliver,  the  question  of  damages 
is  one  for  tbe  courts.  So  that,  put  the  case  as  we  may,  we  ean  ev<Hvefrom 
the  law  but  the  one  duty  for  the  company  through  its  agent,  viz.,  send  and 
deliver  the  message.  Telegraphy  is  young,  and  consequently  comparatively 
little  litigation  has  resulted  from  it.  It  is  an  Institution  gui  generis.  In  lay- 
ing down  rules  of  law  for  its  government,  we  must  look  to  its  uses.  While  it 
is  a  common  carrier,  and,  as  a  rule,  governed  by  the  principles  of  law  appIK 
cable  to  common  carriers,  this  must  be  understood  as  not  restricting  courts 
to  the  literal  definitions  of  the  duties  and  liabilities  of  common  carriers  of 
persons  or  goods,  but  must  be  interpreted  to  meet  tbe  nature  and  purposes  of 
the  creature.  Tbe  use  of  the  telegraph  cannot  possibly  result  ia  injury  to  tbe 
person  or  property,  as  it  is  not  a  carrier  of  either.  Its  only  patronage  is  in- 
telligence; its  only  default  is  failure  to  transmit  and  deliver;  and  for  these 
alone  can  it  be  held  to  account  in  damages,  and  to  these  alone  courts  must  di- 
rect attention  and  investigation.  That  it  may  be  dilficutt  to  estimate  the 
danu^^es  in  some  cases  is  no  reason  for  saying  an  actioa  does  not  lie.  As  said 
before,  the  circumstances  of  each  case  must  determine  the  amount  of  danuiges. 

We  cannot  agree  with  counsel  that  mere  sentiment  ia  the  basis  of  this  suit. 
The  love  of  a  sister  for  her  brother,  and  her  desire  to  be  with  him  in  his  last 
momenta,  and,  after  death,  care  for  his  body  and  il»  biuiak  919  not  mere 
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■aentimenta.  Tbey  are  the  promptings  and  commands  of  nature,  affectiont 
tiomanity,  and  duty;  and  should  not  be  trifled  with  by  indifferent,  incoinpe- 
-tent,  or  heartless  operators  in  telegraph  offlces.  There  is  no  danger  of  great 
wrong  coming  from  the  enforcement  of  damages  for  a  n^lec^  of  duty.  If 
juries  may  occaaionally  assess  excessive  damages,  the  courts  can  and  will  cor- 
rect the  wrong.  If  companies  do  tbelr  duty  in  the  selection  of  agents,  (an 
easy  matter,)  they  will  have  no  occasion  to  complain.  If  tb^y  employ  un- 
worthy agents,  and  injury TeeultB  to  them  therefrom,  tbey  have  no  right  to 
complain,  and  should  not  be  beard  when  they  do.  It  Is  much  easier  for  com- 
panies to  correct  the  cTil.  and  more  consistent  with  their  duty  to  do  so,  than 
tliat  the  public  ahould  submit  to  it.  Let  them  understand  that  tbey  tiave  a 
duty  to  perform,  and  mast  do  it,  or  respond  in  damages,  and  there  will  be  an 
■end  to  negligence  and  unfitness  in  operators,  to  whom  the  law  allows  no  dis- 
cretion, and  the  courts  must  give  none.  Tho  language  of  the  statute  author- 
izes in  terms  tUs  action.  It  c^ves  the  right  to  sue  to  the  "party  aggrieved, " 
,  — the  party  to  whom  pain  and  sorrow  have  been  given,  and  who  lias  been 
vexed  and  harassed.  When  the  law  makes  an  act «  omission  or  commission 
a  criminal  offense,  and  in  the  same  connection,  as  here,  gives  a  right  uf  nult 
for  such  omission  or  commission,  it  foUowa  ni  oOunw  that  damages  may  be 
recovered  in  a  civil  proceeding. 

LuuTON,  J.,  (diagentinff.)  I  am  unable  to  assent  to  the  opinion  of  the  ma- 
jority. I  deem  the  hiw  of  the  case,  as  announced,  as  of  so  duigerous  a  tend- 
ency as  to  Jnstify  an  expression  of  the  grounds  of  my  dissent.  That  an  action 
for  injury  to  tlie  feelings,  or  fright  or  grief  or  other  mental  injury,  canned  be 
■ostained  as  an  Indqtendent  grouud  of  action,  is  conceded  by  the  concurrent 
assent  of  authors  and  judges.  To  recover  for  such  an  injury  it  must  be  the 
accompaniment  of  actual  physical  injury,  unless  it  be  the  exceptional  action 
#or  a  breach  of  marriage  promise  or  for  seduction.  As  an  accompaniment  <tf 
bodily  Injury,  or  aa  a  result  of  such  Injury,  it  may  be  the  subject  m  considerar 
ilon  in  Uie  8soertainm«it  of  daaiagee,  but  not  otherwise.  Says  an  eminent 
writer:  "Mental  anguisb,  of  itself,  has  never  been  teemed  as  an  indispensable 
ground  of  damages  so  as  to  enable  a  person  to  main  tain  an  acUon  for  that  inj  uiy 
■alone.  ITeither  has  insult  or  contumdy.  Mental  anguish  of  the  most  excruci- 
.ating  character  may  and  generally  doea  result  from  charging  a  lady  with  being 
•a  prostitute,  or  a  gtmtieman  with  being  a  blackleg  or  a  cheat.  Tet,  unless  pro- 
-dactive  of  special  damaKee  apart  from  the  mental  suffering  occasioned  thereby, 
■no  action  will  lie. "  Wood's  Mayne,  Dam.  75.  The  supreme  court  of  Texas 
are  alone  in  sustaining  actions  of  tlie  lund  now  under  consideration.  But  that 
•court,  in  an  exhaustive  opinion,  held  tbat  the  receiver  of  a  telegram,  paid  for 
iby  the  sender,  could  not  sustain  an  action  grounded  alone  upon  an  injury  to 
Jiis  feelings.  That  case  was  this:  A  son  paid  for  and  sent  a  message  to  the 
|)laintiff.  his  father,  advising  tho  latter  of  the  death  of  the  wife  and  child  of 
the  sender.  There  was  delay  in  the  delivery,  whereby  the  plaintiff  was  pr&> 
Tented  from  attending  the  funeral.  The  court  held  that  there  were  neither 
^^ations  nor  proof  of  any  damage  to  the  plaintiff,  unless  mental  suffering 
Jiloue  constituted  a  ground  of  action,  and  they  held  that  for  mental  suffering 
.alone  no  suit  would  lie.  Railway  Co.  v.  Levy,  59  Tex.  563,  46  Amer.  Hep. 
'278.  The  same  court,  in  a  suit  by  the  son  of  the  plaintiff  in  the  action  just 
mentioned,  held  tbat  the  son,  as  the  sender  of  the  message  and  aa  having  paid 
for  its  transmission,  could  maintain  a  suit;  and,  said  Judge  Stalow  in  speak- 
ing for  the  court:  "  Upon  the  whole  case  as  made  by  the  petition  and  evidence, 
we  are  of  opinion  thiU  the  appellee  was  entitled  to  recover  whatever  damages 
the  proof  may  justify,  over  and  above  such  sum  aa  he  paid  for  the  transmis- 
sion of  the  message;  and  this,  in  the  way  of  exemplary  damages,  if  the  negli- 
gence of  the  appellants,  in  falling  to  deliver  the  message,  was  willful  or  gross, 
whldi  is  a  matter  to  he  determined  by  the  jury,"  Railway  Co.  v,  Leoy,  QQ 
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Tex.  542,  46  Amer.  Bep.  269.  That  exemplary  dainagee  cannot  be  recovered 
Bare  in  an  action  for  a  tort  will,  perhitpa,  be  conceded.  Compensation  ia  the 
rule  of  damages  both  in  tort  and  contract;  and  only  where  the  tort  is  done 
recklessly  and  wantonly  may  damages  more  than  compensatory  be  recovered. 
That  a  contract  should  be  breached  "recklessly"  and  "wiUfoUy"  and  "wan- 
tonly, "  are  essentials  to  recovery  of  punitive  damages ;  but  such  adjectives  are 
most  manifestly  out  of  place  when  not  applied  to  one  of  that  class  of  wrong» 
denominated  torts.  This  Texas  case  is.  perhaps,  the  first  instanceof  the  allow- 
ance of  vindictive  damages  for  the  breach  of  a  contract  not  producing  a  per- 
sonal wrong.  The  error  of  such  a  holding  soon  occurred  to  that  court,  and 
the  exemplary  damage  doctrine  of  the  Levy  Case  was  overruled;  but,  having 
begun  to  sustain  such  actions,  they  placed  the  last  tase  upon  the  ingenious- 
theory  that  damages  for  injury  to  the  feelings  could  be  recovered  by  way  of 
compensation,  and  not  as  exemplary  damages,  provided  the  plaintiff  could 
show  that,  in  addition  to  such  injury,  he  had  such  a  cjise  as  would  permit  a 
recoveiy  of  "some  damages,"  upon  other  grounds.  Stuart  v.  Telegraph  Co., 
66  Tex.  580,  59  Amer.  Bep.  623.  Such  damages,  clearly,  cannot  be  recovered 
as  exemplary  damages;  and  the  opinion  of  thu  majority  does  not  rest  upon 
such  a  Irasis,  The  rule  that  an  action  will  not  He  fur  injury  to  the  feelings  i» 
conceded  by  the  majority,  but  the  claim  advanced  that  such  rule  Is  alone  ap- 
plicable  t-o  actions  "where  physical  injury  is  the  sole  ground  of  the  action.** 
This  limitation  upon  the  appiicability  of  the  doctrine  is  not  supported  by 
authority,  nor  does  it  rest  upon  any  sound  deduction.  That  an  independent 
action  for  injured  feelings  cannot  be  maintained,  must  be  conceded.  If  the 
ground  of  the  action  be  a  physirat  injury,  and  such  an  injury  be  establishedr 
then,  as  an  accompaniment  of  substantia  physical  injury,  mental  suffering- 
is  a  subject  for  consideration;  but,  if  the  plaintiff  fail  to  prove  a  physical  in- 
jury, his  whole  case  must  fail,  though  there  be  ever  so  much  mwtal  anguish^ 
This  is  as  far  as  any  case  goes.  There  can  be  no  bodily  suffering  without  pain 
of  mind;  and  the  law  refuses  to  separate  the  one  from  the  other,  and  allows- 
compensation  for  the  whole  injury.  Johnson  v.  Wells,  3  Amer.  Bep.  245r 
Canning  v.  Williamstown,  1  Cush.  451.  "Mental  pain  and  anxiety  the  law 
cannot  value,  and  does  not  pretend  to  redress,  when  the  unlawful  act  com- 
plained of  causes  that  alone."  Lynch  v.  Knight,  9  H.  L.  Cas.  577.  as  quoted 
by  opinion  in  Wj/man  v.  LeavitU  71  Me.  227.  The  last  case,  of  Wyman  r. 
Leavitt,  whs  an  action  for  injury  to  property  by  negligent  blasting;  and.  as- 
an  additional  element  of  damage,  it  was  sought  to  recover  for  mental  pain  re- 
sulting from  fright  and  anxiety  caused  by  the  blasting.  The  court  held  no  re- 
covery could  be  had  for  such  injury.   Id.  227.  36  Amer.  Bep.  303. 

Upon  the  assumption  that  mental  suffering  Is  not  ground  of  action  where 
the  basis  of  suit  is  physical  pain,  it  seems  to  be  argued  that,  therefore,  such 
damages  may  be  recovered  where  the  ground  of  suit  is  not  physical  pain,  but 
pecuniary  loss.  Non  emwtai.  If  excluded  In  the  first  classof  cases,  or  as  an 
Independent  ground  of  action,  a  fortiori  it  ought  to  be  ignored  where  the 
cause  of  action  is  pecuniary  loss.  The  rule  may  only  have  been  wanounced 
in  actions  sounding  in  tort,  such  as  acUons  for  Injury  to  the  person,  or  In 
cases  of  wanton  injury  to  property;  but  this  is  mostobvioualydue  to  tlio  fact 
that  no  claim  for  such  damages  was  ever  before  made  where  the  basis  Of  tlie 
suit  was  a  breach  uf  contract.  The  reason  why  an  independent  action  for 
such  damages  cannot  and  ought  not  to  be  sustained,  is  found  in  the  rem<^e- 
ness  of  such  damages,  and  in  the  metaphysical  character  at  such  an  injniy 
considered  apart  from  physical  pain.  Such  injuries  are  generally  more  sentt- 
mental  than  substantial,  depending  largely  upon  physic^  and  nervous  condi- 
tion. The  suffering  of  one  under  precisely  the  same  ciicumstuices  would  be 
no  test  of  the  suffering  of  another.  Vague  and  shadowy,  there  is  no  possible 
standard  by  which  such  an  fnjurycan  be  justly  compensated,  oreTeni4)pn)xl- 
mately  measured*  Easily  almuhited  and  Impossible  to  disprove,  it  falls  within 
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all  of  the  objections  to  speculative  damages,  which  are  universally  excluded 
because  of  their  uncertain  character.  That  damages  so  imaginary,  so  meta- 
physical, so  sentimental,  shall  be  ascertained  and  assessed  by  a  jury,  with 
justness,  not  by  way  of  punishment  to  the  defendant,  but  as  mere  compensa- 
tion to  the  plaintiff,  is  not  to  be  expected.  That  the  grief  natural  to  the  death 
of  a  loved  relative  shall  be  separated  from  the  added  grief  and  anguish  result- 
ing from  delayed  Information  of  such  mortal  illness  or  death,  and  compensa- 
tion given  for  the  latter  only,  is  the  task  imposed  by  the  law  aa  determined  by 
the  majority.  But  the  rule  in  question  has  not  been  limited,  as  claimed,  to 
mictions  based  upon  physical  pain.  It  has,  as  we  have  already  seen,  upon  the 
authority  of  Mr.  Wood,  been  applied  to  actions  of  slander  and  libel.  No  mat- 
ter how  gross  the  insult,  or  now  harrowing  to  the  feelings,  there  can  be  no 
recovery  if  the  slander  did  not  imply  a  crime,  or  result  in  some  special  dam- 
age. The  same  rule  applies  in  actions  brought  for  the  de-ath  of  another.  The 
plaintiff  must  have  a  pecuniary  interest  In  such  life;  and  in  such  cases  there 
can  be  no  recovery  for  the  injured  feelings,  the  grief,  or  anguish  suffered  by 
the  plaintiff  in  consequence  of  the  death  for  which  the  suit  lies.  This  is  the 
rule,  regardless  of  the  relation  the  deceased  bore  to  the  plaintiff.  Whether 
husband  or  wife,  or  parent  or  child,  the  rule  is  the  same;  the  damages  are  for 
the  pecuniary  loss  sustained.  Itailroad  Co.  v.  Stevens,  9  Heisk.  12;  Cooley» 
Torts,  271,  272.  "The  true  basis  of  recovery."  says  Judge  Couley,  "seems  to 
be  stated  by  Pollock,  G.  B.  <  It  has  been  held,'  hesays, '  that  these  damages 
are  not  to  be  given  as  a  solatium.'  That  was  so  decided,  f<H-  the  tlrst  time  in 
lane,  in  Slake  v.  Railioay  Co.,  [18  Q.  B.  93.]  That  case  was  tried  before 
Farkb,  B.,  who  told  the  jury  that  the  lord  chief  baron  had  frequently  ruled 
at  nt'at  prtua,  and  without  objection,  that  the  claim  for  damiiges  must  be 
founded  on  pecuniary  loss,  actual  or  expected,  and  that  mere  injury  to  fed- 
ings  could  not  be  conudered."   Cooley,  Torts.  272. 

(It  Is  le^tlmate  to  consider  the  evils  to  which  such  a  precedent  logically, 
leads.  Upon  what  sound  legal  considerations  can  this  court  refuse  to  award 
damages  for  injury  to  the  feelings,  mental  distress,  and  humiiiation,  where 
such  injury  results  from  the  breach  of  any  contract?  Take  the  case  of  a  debtor 
who  agrees  to  return  the  money  borrowed  on  a  day  certain,  who  breaches  his 
f^freement  willfully,  with  knowledge  that  such  breach  on  his  part  will  proba- 
bly result  In  the  financial  ruin  and  dishonor  of  his  disappointed  creditor. 
Why  shall  not  such  a  debtor.  In  addition  to  the  debt  and  the  interest.  aUo  com- 
pensate his  creditor  for  this  ruin,  or  at  least  for  his  mental  sufferings  ?  How 
can  that  case,  or  many  others  which  may  be  imagined,  be  distinguished  in 
principle  from  the  one  now  decided?  Upon  wiiat  principle  can  we  longer 
refuse  to  entertain  an  action  for  injured  feelings  consequent  upon  the  use  of 
abusive  and  defamatory  language,  not  charging  a  crime  or  resulting  im  spe- 
cial pecuniary  damages?  Mental  distress  is  or  may  be,  in  some  cases,  as  real 
as  bodily  pain,  and  it  as  certainly  results  from  language  not  amounting  to  an 
imputation  of  crime.  Yet  such  actions  have  always  been  dismissed  as  not 
authorized  by  the  law  aa  it  has  come  down  to  us,  and  as  it  has  been  for  ail 
time  administered.  The  rule  for  the  general  averment  of  damages  stated  in 
the  opinion,  that  they  should  be  such  as.  "considering  the  nature  and  benefits 
of  the  thing  promised,  will  be  adequate  compensation, "  is  sound  to  the  extent 
of  being  axiomatic.  Yet  this  by  no  means  determines,  or  helps  to  determine, 
the  question  under  consideration,  which  is,  what  are  l^al  damages?  What 
are  the  injuries  for  which  the  law  undertakee  to  give  a  remedy,  and  provide 
a  measure  of  compensation?  I  do  not  nnderstand  that  ttte  opinion  gives  any 
sanction  to  the  idea  that  exemplary  damages  are  to  be  given  as  part  of  the 
"adequate  oompenaa  tion  "  to  which  a  plaintiff  la  entitled  for  a  broken  obligation. 
Neither  do  I  understand  any  stuiction  to  be  given  to  the  idea  that  "adequate 
oompeiuatlon"  may  be  recovered  in  an  Independent  action  baaed  alone  npon 
ffivt,  mental  angtdsh,  fright,  or  other  metaphysical  Injury.  Upon  the  con- 
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tr&ry,  the  corner-stone  upon  which  the  opinion  seems  to  rest  Is  the  assamption 
that  "thedeclaration  disclose  a caae  for  the  reooveiy  of  some  damages."  Upon 
this  predicate  is  based  the  right  to  recover  additional  damages  for  the  mental 
injury.  What  damage  the  declaration  discloses  the  plaintiff  entitled  to.  other 
than  damage  for  injury  to  herfeelings,  isnotstated.  If  bysomedamageismeant 
some  pecuniary  damage,  then  this  I  do  not  concede.  The  telegram  was  received 
and  paid  for  at  the  time  by  her.  Her  suit  is  not  for  the  price  paid  for  an  unde- 
livered telegram,  or  for  an  error  in  the  tranauiission,  but  Is  for  damages  for  de- 
lay in  the  delivery.  She  can  not  recover  the  price  paid  for  transmission  and  de- 
livery, aud  does  not  sue  fur  such  price.  This  delay  In  delivery  is  not  alleged- to 
have  resulted  in  any  pecuniary  loss  whatever.  Her  case  is,  then,  a  straight 
action  for  damages  for  delay  in  delivery  of  a  telegram,  and  the  damages  sus- 
tained ore  not  claimed  to  have  been  other  than  such  as  are  due  for  injury  to 
her  feelings.  Kow,  if  it  be  admitted  that  the  receiver  of  such  a  message  can 
maintain  an  action  for  damages  consequent  upon  delay,  what  is  the  measure 
of  her  damage  if  do  pecuniary  loss  is  shown?  Clearly,  her  recovery  must  be 
limited  to  nominal  damages,  unless,  of  course,  she  may  prove  and  recover  for 
injured  feelings  as  legal  damages.  Kominal  damages  are  such  damages  as  are 
recoverable  where  there  has  been  a  violation  of  l^al  right  without  actual 
damages.  In  such  a  case  the  legal  implication  of  damage  remains;  and.  says 
a  learned  author:  "This  requires  some  practical  expression  as  the  compensa- 
tion for  a  technical  injury.  Therefore  nominal  damages  are  given,  as  six  cents, 
one  fai'thing,  or  one  cent, — a  sum  of  money  that  can  be  spoken  of,  but  has  no 
existence  in  point  of  quantity. "  1  Suth.  Dam.  9.  Kominal  damages  are  not, 
therefore,  proof  of  actual  injury,  nor  given  as  the  measure  of  pecuniary  loss, 
but  as  a  consequence  of  a  technical  injury  without  actual  loss.  Where  there 
is  a  breach  of  contract  without  actual  loss,  thedamageeare  nominal.  Seat  v. 
Moreland,  7  Humph.  574.  Upon  a  judgment  by  default  in  an  action  for  dam- 
.ages,  the  plaintiff's  right  to  recover  some  damage  is  established,  but  the  amount 
is  open,  and  defendant  may  show  he  has  no  legal  claim  to  damages;  and,  if 
successful,  the  plaintiff  ia  entitled  only  to  nominal  dami^;es.  Turnmr  t.  Car* 
ier,  1  He«d,  520. 

The  argument  that  nominal  damages  are  inadequate  to  compensate  tor  the 
injury  sustained  is  not  sound,  unless  the  injury  to  hw  fedlnffs  is  to  be  com- 
pensated. If  she  can  recover  only  for  actual  damages  sustained,  as  actual 
damages  is  understood  by  lawyers  and  courts,  then,  having  sustained  no  pe< 
cuniary  loss,  and  having  sustained  no  bodily  injury,  nominal  damages  are  ad- 
eiquate  to  the  injury  sustained.  That  our  feelings  or  sentimmts  would  be 
gratified  if  such  dereliction  of  duty  could  be  visited  by  imposition  of  larger 
damages  by  way  ot  nolatium  to  the  plaintiff,  and  punishment  to  the  defend- 
ant, is  a  consideration  which  neither  court  nor  jury  can  entertain.  AU  of  ua 
agree  that  exemplary  damages  cannot  be  given  under  the  law.  The  contro* 
versy  is  limited  as  to  whether  compensatory  damages  are  given  by  law.  The 
fact  that  the  Code  gives  a  right  of  action  to  the  party  aggrieved  by  the  failure 
of  Uiedefendant  to  comply  with  its  agreement  cannot  pouibly  throw  uiy  light 
on  the  question.  The  Code  gives  a  right  to  sue  for  and  recover  damages. 
This  right  exists  independently  of  the  statute.  It  Is  a  oommon-law  right,  and 
the  opinion  of  Judge  Caldwsll  bo  treats  it.  The  statute  does  nvk  deflne 
what  damages  may  be  recovered.  We  must  lo<&  to  the  common  law  to  de- 
termine what  are  legal  damages.  To  say  that  because  the  right  to  sue  and 
recover  damages  is  conferred  by  statute,  and  tliat,  therefore,  damages  for 
Injured  feelings  may  be  recovered,  is  a  species  of  legal  logic  which  I  cannot 
appreciate.  Of  course,  in  such  case,  it  would  be  a  matter  of  no  importance 
whether  any  pecuniary  loss  had  been  sustained;  and  to  this  extent  the  opin- 
ion <A  ChloE  Justice  Tuknst  clearly  goes.  The  statute  conferring  uo  new 
right  of  action,  and  being  only  an  affirmance  of  the  oommon  law,  ami  failing 
to  define  the  damages  for  which  suit  would  lie,  we  must  hold  .that  only  legal 
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damages  can  be  recovered.  L^al  damageB  an  to  be  asoertainad  by  the  com- 
DHHi  Uw.  I  do  not  understand  that  Jw^es  Caldwell  and  SNOoaBABS  con- 
■cui  with  Judge  Ttojiet  in  the  opinion  (tf  the  latter  that  an  independent  action 
will  lie,  under  the  statute,  for  injury  to  the  feelings.  On  the  contrary,  the 
■opinion  of  Judge  Oaldwbll*  in  which  Judge  Snodgrass  concurs,  I'Csts  the 
right  of  action  upon  the  ground  tliat  the  right  to  sue  for  and  recover  some 
pecuniary  damages,  even  nominal  damages,  will  carry  with  it  the  right  to  r» 
•cover,  in  addition,  damages  fur  mental  Buffering.  This  doctrine  is  only  sup- 
ported by  one  adjudged  case,  that  of  Stuart  v.  TtAegraph  Co.,  supra.  Thte 
doctrine  is,  I  respectfully  submit,  a  departure  from  tlw  principles  upon  which 
4amagesfor  mental  injuries  have  been  heretofore  allowed.  The  right  to  recover 
jiucb  damages  has  been  heretofore  made  to  depend  upon  some  physical  injury 
having  heta  sustained.  Bodily  injury  nec^ssai'iJy  involved  mental  suffering, 
And  the  law  has  allowed  a  recovery  for  all  the  pain  sufCered  from  the  injury. 
The  law.  in  such  case,  refused  to  separate  the  one  injury  from  the  other. 
But  now  it  la  proposed  to  join  pecuniary  loss  to  mental  pain;  and  if  the  first 
Js  shown,  even  thougli  it  Iw  nominal,  tbe  latter  may  be  compensated.  There 
is  no  oongruity  between  the  elements  of  recovery.  In  tbe  cfue  of  physical  in- 
jury the  law  found  tlmt  nature  had  inseparably  Uended  mental  injury;  and* 
they  being  thus  bound  togetlier,  it  refuses  to  separate  the  one  from  the  other, — 
Jilluws  compensation  for  both.  This  rect^ition  of  the  fact  that  physical  pain 
mental  suffering  were  inseparably  blended,  and  that  tlie  Jitter  was,  by 
nature,  the  accompaniment  of  the  other,  was  the  very  ground  upon  which  tbe 
.law  allowed  damages  for  the  latter.  But  to  join  pecuniary  loss  and  injured 
feelings  is  to  blend  together  that  which  nature  has  never  blended,  and  for 
which  there  is  no  precedent  save  the  single  Texas  case.  If  such  an  action  is 
to  be  maintained,  I  would  prefer  it  to  stand  on  its  feet  as  an  independent  ac- 
tion. To  suffer  it  only  on  condition  that  the  plaintiff  lias  likewise  sustained 
.some  pecuniary  loss  is  standing  the  pyramid  on  its  little  end.  If  entitled  to  a 
standing  in  court  at  all,  let  it  t}e  conceded  upon  the  substantial  merits  of  tbe 
case,  and  not  placed  upon  a  forced  construction  of  a  statute  which  gives  no 
action  which  did  not  exist  before,  or  upon  so  obvious  a  fiction  as  that  the  right 
to  recover  nominal  damages  for  breach  of  oontract  carries  with  it  the  right 
■to  recover  for  injury  to  the  feelings.  We  have  liad  some  actions  which  have 
obtained  a  standing  only  by  a  fiction.  The  action  by  a  parent  for  seduction 
-of  a  daughter  is  one.  The  parent  could  only  sue  upon  the  Action  that  the 
parent  had  sustained  damnge  in  that  he  had  been  deprived  of  the  service  of 
his  daughter.  That  so  meritorious  an  action  should  stand  upon  a  fiction  has 
.always  been  a  reproat-h  to  the  law;  and  yet  so  conservative  have  the  courts 
been  that  tbe  necessity  of  proving  some  service  by  the  daughter  has  been  rig- 
idly maintained  as  a  prerequisite  to  any  recovery;  and  this,  for  ttie  reason 
rthat  the  law  had  always  been  so  held,  and  the.legislature  alone  could  change 
it.  Por,  says  the  eminent  Judge  Cooley,  "the  evil  is  not  one  to  be  corrected 
by  Judicial  action.  To  uproot  it  would  be  to  create  new  law,  and  this  is  the 
province  of  legislation."  Cooley,  Torts,  236.  The  conservatism  of  this  ob- 
servation Is  vastly  more  applicable  here.  If  the  band  of  the  judge  is  so  re- 
strained by  precedent  that  it  cannot  strike  down  the  fiction,  and  sustain  a 
meritorious  action  upon  its  merits,  how  much  more  unsound  and  dangerous 
is  the  maintenance  of  a  suit  upon  tbe  fiction  that  the  right  to  recover  nominal 
-damages  for  a  breach  of  contract  will  support  a  suit  for  injury  to  the  feelings 
otherwise  not  maintainable  at  all. 

Tbe  argument,  pressed  with  so  much  force  in  the  opinion  of  Judge  Oald- 
TfTELL,  that  to  hold  that  such  damages  are  not  recoverable  "  would  justify  the 
conclusion  that  the  defendant  might  with  impunity  have  refused  to  receive 
and  transmit  such  messages  at  all, "  is  not  sound.  If  it  were  true  that  respon- 
sibility for  pecuniary  losses  only  might  not  be  such  responsibility  as  pub- 
lic policy  might  require  to  compel  tbe  performaiu»  of  duty,  this  would  not 
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jnstlfjr  ns  in  Imposing  a  responslblHty  nob  ianotloned  hy  Isw.  The  ranedy 
would  be  with  the  l^l8liitar&  But  no  such  stovtch  oC  jurisdiction  Is  neces- 
sary. npoB  any  idea  of  pubHc  pfMey,  The  legtslatara  has  provided  full  and 
ample  means  to  compd  performance  of  dnty  by  telegn^  companies.  Section 
1541  of  the  Code  provides  tliat  the  willful  violation  at  duty,  in  recdvlng  and 
forwarding  and  delivery  of  messages,  shall  be  a  misdemeanm,  and  the  offlew 
or  agent  at  fault  is  snbjeeted  to  fine  and  imprisonment.  Thu  the  rights  of 
the  public  are  fully  protected,  and  the  necessity  of  imposing  sacb  damages  by 
way  of  holding  the  defendant  np  to  the  discharge  of  Its  duties  is  fully  met.- 
Tbe  action  of  the  plaintiff  Is  one  which  has  no  public  aide.  No  public  policy 
is  to  be  subserved;  and  we  are  l^tt  to  face  the  qaestlon  as  to  whether  her  ao- 
tion  to  recover  dunages  for  injury  to  her  feelings  can  be  sustained  upon  au- 
thority. The  novelty  of  a  suit  is  not  always  a  conclusive  objection.  But  the 
fact  that  such  an  action  has  been  sustained  by  the  courts  of  Texas  alone,  and 
there  only  upon  the  fiction  that  a  right  to  recover  nominal  damages  gives  the- 
right  to  recover  for  injured  feelings,  furnishes  to  my  mind  a  most  forceful 
argument.  iJhe  principlfe  upon  which  this  suit  is  maintained,  seem  to  me  so- 
radical  adeparlure  from  the  headlands  of  the  law,  and  tososerlously  threaten 
the  uprooting  of  doctrines  that  1  have  been  taught  to  revere  as  the  very  foun- 
dation stones  of  the  system  of  our  law  upon  the  subject  of  contracts  and  dam- 
ages,  as  to  make  it  my  du^  to  give  expression  to  my  views  upon  the  ques- 
tions involve^J  The  views  of  the  majority  have  been  the  result  of  great  in- 
vestigation and  calm  deliberation,  and  have  been  presented  with  all  the  force 
that  is  possible;  and,  while  I  regret  to  differso  radically  with  gentlemen  who- 
have  given  such  careful  attention  to  my  views,  yet  I  am,  wUh  regret,  com- 
pelled to  adhere  to  the  conclusions  here  advanced. 

FoLKBs.  J.  Agreeing  fully  with  the  views  above  ncpressed  by  my  Brothn- 
LiTRTON,  I  am  constrained  to  dissent  from  the  opinion  ot  the  majority  of  thft 
court  in  this  case. 


State,  to  Use  of  City  of  MsiiPHia,  o.  Bdtlbb  tt  oZ. 
(Supreme  Vourt  of  Tmneatee.  May  17, 1888.) 

1.  CoapoRATioss—ORGAWizATioir— Issue  or  Stock  OwrrmcATES. 

Id  a  salt  to  oolleot  tuea  from  a  baukitiK  corporation^efeiidant  oMmed  exemp' 
tion  from  taxation  by  virtue  of  a  dkanw  Inlte  cnarter.  No  books  of  theoupmvtioa 
proTioff  organization  under  the  charter  were  prodnced,  but  it  was  proved  by  parol 
that,  shortly  after  the  charter  was  obtained,  an  oi^anization  waa  made,  ana  the 
franchise  transferred  hy  thepresident  and  directors  to  a  purchaser,  but  no  oertifl- 
cates  of  stock  were  lasued.  The  legislature  recognised  the  existence  and  ornnixa- 
tion  of  the  corporation  by  an  act  changing  ita  sitiu,  after  which  the  organixatfon  waa 
maintained,  omcers  elected,  stock-books  kept,  stock  subscribed,  certifloates  made 
out.  and  a  banking  business  carried  on,  until  interrupted  by  the  late  war.  Held 
sufDcieut  evidence  to  show  organization  under  the  charter,  and  transfer  of  the  capi- 
tal stock  from  the  original  corporators ;  the  issuance  of  oerUfloates  of  stook  not  be- 
ing essential  to  corporate  organization  or  to  transfer  of  the  capital  stock. 

S.  Same— CoHPoHATe  ExisrascE— TEANsraa  or  Stock, 

In  such  case  it  appeared  that,  after  the  war,  the  stook  was  owned  by  three  per- 
sons, two  of  whom  sold  their  Interests  to  the  third,  who  transferred  a  portion  to 
others  to  enable  them  to  become  directors;  after  which  there  were  aumcriptlons 
to  the  stock,  elections  of  officers  and  directors,  and  a  regular  bauklnR  buatnesa 
transacted,  until  the  failure  of  the  bank.  It  did  not  appear  that  any  books  for  the 
transfer  oif  stock  were  kept.  The  legislature  again  recognised  the  corporate  exiat- 
enije  of  the  institution  by  an  act  changing  ita  name.  Held  snfflolent  evldenoe  of 
the  transfer  of  the  capital  stock  to  the  rartiea  reorganizing  the  bank,  and  of  ttieir 
right  of  snccession  to  the  privileges  conferred  by  the  original^charter. 

&  Same— To  Stockholders  or  Another  Corporation. 

Said  bank  having  made  an  assignment  for  the  benefit  of  creditors,  under  wbldi 
all  its  property  waa  sold  and  Its  debts  paid,  the  stockholders  then  aaalgned  their 
Btotik  to  trustees  for  the  stotdEholdraa  of  an  insaranoe  oraupany ;  the  strndcluridara 
of  the  latter  compai^  subscribing  the  amount  of  ttieir  stook  in  the  <t»«^i-awxf  txaor 
pany  to  the  stock  of  the  bank,  paying  in  thereon  all  the  assets  of  the  uoanpany  and 

■  Digiiized  by  Google 


Temi.] 


STATE  V.  BUTLCB. 


the  residue  of  tbelr  snbscrtption  in  cash.  The  IniBtiiesB  of  the  Ituunmce  company 
was  wound  up,  and  ita  atook  oanceted,  i^r  which  the  bank  was  reorgaDizeKl  by 
tlte  new  atoolcholders,  and  bu^ness  carried  on  under  a  new  name,  under  an  act 
passed  by  the  legislature  after  the  sale  to  said  new  stockholders.  Held^  that  the' 
transaotion  was  not  that  of  a  corporation  created  for  one  basinem  doing  another, 
nor  the  abeoiptlon  of  one  oorporatlon  by  another;  but  was  a  sale  by  the  stockhold- 
era  in  one  corporation  of  ti^lr  stock  therein  to  the  atockholders  of  another  corpora- 
tion In  their  individual  capacities,  and  that  it  was  a  valid  transaotlDO,  vesting  them 
with  all  the  corporate  privileges  conferred  by  the  original  charter.  Tuksbt,  C.  J.^ 
dissenting. 

4.  OONBTITDTIONAI.  LaW— ElMPTIOW  ntOH  TAXATION— ObLIQATIOIT  QV  COKTBACTS. 

The  legislature  of  Tennessee  bad  the  power,  In  1856,  to  grant  to  a  oorporatlon,  by* 
ft  clauseln  its  charter,  an  exemption  from  all  other  taxes,  upon  the  payment  of  an 
annual  fixed  tax  on  its  capital  stock;  and,  such  corporation  having  accepted  and- 
organized  under  sQob  charter,  anbeequent  legislation  cannot  take  away  the  eocemp-' 
tion,  which  is  in  the  nature  ox  a  contract.' 

Appeal  from  chancerr  court,  Sltelby  county;  Josiah  Fattbrsoh.  Special 
Chancellor. 

The  legislature  of  Tennessee  repealed  the  charter  of  the  citj  of  Memphis  by 
an  act  passed  in  lil79,  and  provided  for  the  ai^lntment  of  a  receiver  and 
back-tax  collector,  who  was  authorized  to  bring  gaits  for  uncollected  taxea,- 
and  cullect  the  same,  for  Uifi  benefit  of  the  creditors  of  the  defunct  munici-^ 
pality.  JBy  the  provisifms  ol  said  act  said  receiver  was  authorized  tO'Sne  in> 
the  name  of  the  state  for  Uke  use  ctf  said  creditors,  and  to  proceed  in  one  gen-- 
eral  creditors'  UUagalsi^aUthedelinqoenttax-pajrerB.  This  suit  was  brought- 
against  W.  £.  Butler  and  others,  the  Bank  of  Conimeree  being  one;  the  ob- 
ject,  so  far  as  the  bank  was  oonoerned,  being  to  collect  taxes  for  certain  year» 
on  property  owned  by  said  bank.  The  defendant  bank  relied  upon  an  exwnp' 
tlon  in  its  charter,  and  Uie  cbaocellor  dismissed  the  bill  as  to  said  bank,  from 
which  plaintifT  appealed. 

Smitk  A  CoUiert  for  appellant.  Morgan  <ft  MoFarltmd,  Taylor  d  CarroU, 
and  HarrU  (ft  TurUyt  tia  appellee. 

FoLKBS,  J.  This  Is  a  bill  filed  the  receiver  and  back-tax  ooUeetor  of  the 
late  city  of  H^phis,  for  the  benefit  of  the  creditors  of  said  city,  under  the 
acts  of  the  legislature  repealing  the  charter  of  the  city,  and  providing  for  the 
collection  of  back  taxes,  and  ^>pIieatiou  of  the  proceeds  thereof  to  the  payment 
of  the  debts  of  said  city.  The  object  of  the  bill  Is  to  collect  from  the  Bank  of 
Commerce  taxes  claimed  to  be  due  the  oi^  for  the  years  1873,  1875.  1876,. 
1877,  and  1878  upon  the  bank  building  and  lot  upon  wliich  It  is  situated,  and- 
upon  the  a^tal  stock  of  said  bsuk;  which  capital  is  said  to  be  9200,000. 
The  amount  chafed  as  due  is  placed  at  about  $35,000.  The  bill  sets  out  the 
l^islation  under  which  the  Bank  of  Commerce  is  said  toclaim  to  do  business, 
and  under  which  it  asserts  an  exemption  from  taxation,  other  than  as  therein, 
provided.  This  l^islation,  briefly  stated,  is  as  follows:  Act  passed  Febru' 
ary  29, 1856.  Benjamin  Chandler  and  his  associates  were  created  a  body  pol- 
itic and  corporate,  under  the  name  of  the  Chattano(^  Savic^  Institution,, 
with  all  the  usual  powers  of  a  corporation,  authorized  to  engage  in  the  b»nk- 
ing  business  at  the  city  of  Cbattanooga,  with  all  the  rights  and  privileges  in* 
tideut  to  banking,  except  that  it  was  prohibited  from  issuing  notes  or  other 
tircnlating  medium.  Section  2  provided  that  "the  capital  stock  of  said  com- 
pany shall  be  divided  into  stiares  of  flfty  dollars  each,  and  when  two  hundred 
shares  sliall  have  been  subscribed,  and  the  sum  of  one  dollar  per  sliare  paid 
thereon,  tlie  stockholders  may  meet  and  elect  five  directors,  who  shall  serve, 
etc.  Uection  8,among  other  things,  that  said  company  "shall  pay  to  the  state 

>  Respecting  the  laviolabiUty  of  ohartera,  see  State  v.  Railroad  Co.,  (N.  J.)  7  AtL  Rep. 
826 ;  Railroad  Co.  v.  Duncan,  (Pa. )  6  AtL  Bop.  7^  and  note ;  Tripp  v.  Plank-Road  Co., 
(Mich.)  83  N.  W.  Rep.  907711.  S.  v.MobOe,  IS  Fed.  788,  aodnote;  Bidlrood  Co.  v. 
CUitOTd,  and.)  IS  N.  E.  Rep.  684. 
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an  annual  tax  of  one-half  ai  one  per  cent,  on  each  share  of  capital  stock,  which 
shall  be  in  lieu  of  all  other  taxes. "  B;  act  passed  Novonber  15, 1859,  tlie  Gbat- 
tanooga  Savings  Institution  was  authorized  to  renu>ve  its  aiUu  to  Memphis; 
and  on  Pebruary  12. 1866.  the  le^shiture  authorized  the  name  of  said  insti- 
tution to  be  changed  to  **The  Savings  Bank  of  Memphis;"  and  by  act  of 
March  12, 1878,  the  name  was  again  Ranged  to  "Bank  of  Commerce. " 

The  bill  charged  that  there  had  never  been  any  organization  of  said  bank ; 
that  the  charter  bad  been  sold  the  first  incorporators  to  one  Bichmond*, 
who»  witliont  organization,  did  business  at  Memphis  for  a  while,  and  then 
one  Wicks  did  the  same,  until  January,  1873,  when  be  sold  the  cliarter  to  the 
Mercbants'  Insurance  Company  of  Memphis,  the  stockholders  of  wliich  formed 
the  present  organization  of  the  Bank  of  Commerce.  That  in  consequence  of 
aacfa  sides  of  the  charter  Uie  said  Bank  of  Commerce  acquired  none  of  tbe 
rights  and  prlvU^es  conferred  by  siUd  ori^nal  act,  and  especially  that  it 
^id  not  acquire  the  exemption  from  taxation  as  claimed;  that,  even  If  It  be 
able  to  make  out  corporate  succession  and  existence,  it  Is  not  entitled  to  any 
•exemption  on  its  stock,  t^'  reason  of  tbe  fact  tbat  there  was  no  stock  in  exist- 
ence until  after  1870,  and  under  tbe  constitution  ot  tbat  year  there  can  be  no 
•exemption  from  taxation  upon  stock  issued  since  tfaattlme.  It  is  also  claimed 
in  said  biU  tbat,  while  there  Is  no  vslld  issue  of  ttook  in  said  bank,  fox  want 
•of  corporate  existence,  there  is  a  liablli^  for  taxes  on  tbe  amount  of  capital 
wrongfully  emi^oyed  \yy  It  in  its  business,  just  as  there  would  be  against  pri- 
vate Individuals  who  were  engaged  in  banking  under  an  assumed  corporate 
'name.  Other  allegations  of  tbe  Wl,  where  necessary,  will  be  stated  In  tbe 
further  consideration  of  the  cause. 

Tbere  was  a  demurrer  interposed  by  tbe  bank,  which  was  sustained  by  the 
■«han(%lior,  and  overruled  by  this  court  at  a  former  term,  (15  Lea,  104;)  the 
points  then  adjudged  being  that,  while  the  forfeiture  of  a  charter  of  Incor^ 
poration  can  only  be  had  by  direct  proceedings  on  behalf  of  the  state  for  that 
purpose,  third  parties  dealing  with  a  corporation  may  inquire  into  their  pow- 
ers and  obligations, and  tbatatransferof  %  mere  charter  containing  a  stipul»- 
<tion  for  exemption  from  general  taxation  does  not  transfer  the  franchise  to  the 
transferee,  and  that  while  a  state,  by  its  legislature,  may  dUinge  the  name  of 
^  corporation,  and  to  this  extent  recognize  Its  then  existence  as  a  corporation, 
it  does  not  thereby  assure  to  it  any  other  or  different  franchises  than  those 
which  it  is  at  the  time  of  such  recognition  entitled  to.  See  the  opinion  thw 
rendered  herein  as  reported  in  15  Lea,  104.  There  being  no  special  rulings 
Qpon  the  sundry  grounds  of  demurrer  other  than  is  involved  in  the  above 
^statement  of  the  points  atljudged,  there  Is  nothing  dse  concluded,  and  the 
•case  went  back  for  answer  with  all  other  questions  open.  Battle  v.  Street,  1 
Fickle,  291.  2  S.  W.  Rep.  384. 

The  answer  denies  all  tbe  charges  of  the  bill  upon  which  a  liability  for 
■taxes  Is  predicated,  except  for  so  much  of  its  bank  building  as  Is  not  used  fur 
•banking  purposes,  tax  upon  which  it  clnltns  to  Ultvepaid;  pleads  estoppel  and 
res  adjudicata  as  to  corporate  succession,  organization,  and  exemption;  set- 
;ting  out  specifically  the  several  cases  in  this  atid  in  the  supreme  court  of  the 
United  States  upon  which  said  pleas  are  predicated;  claims  that,  as  a  matter 
■of  fact,  there  baa  been  corporate  organization,  and  regular  corporate  succes- 
sion, from  the  original  incorporators  down  to  the  present  time;  sets  up  the 
act  of  1873,  which  provides  that  capital  stock  in  a  bank  shall  not  be  assessed 
.against  the  bank,  but  against  each  stockholder  for  the  shares  held  by  each, 
even  if  it  be  that  the  capital  stock  in  this  bank  can  be  taxed  at  more  than  one- 
half  of  Iper  cent.  Upon  the  coming  in  of  the  answer  much  proof  was  taken, 
mainly  on  the  question  of  organization  and  issuance  of  stock,  and  corpoiate 
snceession.  Upon  the  hearing  the  bill  was  dismissed.  Tbe  complainant  has 
appealed,  and  the  whole  case  is  before  us. 

It  will  be  noticed,  from  the  above  meager  aummary  of  the  caae^  tbat  many 
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questions  are  presented  for  consideration,  all  of  which  hare  been  pressed  and 
comfaiitted  with  great  vigor  and  abUitjr  by  learned  counsel.  We  will  now  ex- 
amine such  of  these  questions  as  are  in  our  opinion  controlling. 

In  the  first  place,  it  maj  not  be  out  of  tbe  way  to  say  that,  whatever  may 
be  our  opinion  of  the  power  of  the  legislature  in  the  granting  of  a  charter  of 
incorporation  providing  for  the  exemption  from  taxation  of  ttie  property  of 
such  corporation,  so  as  to  tie  the  hands  of  succeeding  legislatures  from  Imposing 
an  equal  share  of  the  burdens  of  maintaining  the  government  upon  such  cor- 
poration as  the  exigencies  of  the  state  may  require,  if  tbe  question  were  be- 
fore us  for  the  first  time*  it  is  now  too  well  settled  by  repeated  decisions  that 
such  provisions  create  a  contract,  (the  acceptance  of  which  by  the  corporators 
who  invest  their  money  upon  the  faith  thereof  furnishing  a  vaflid  considera- 
tion,) the  obligation  of  which  cannot  be  Impaired,  for  us  to  attempt  to  disturb 
or  review  them  here ;  so  that  If  we  find  there  has  been  organization  of  this 
corporation,  chartered  in  1856;  that  there  has  been  succession  of  corporators* 
with  authorized  change  of  names, — the. right  of  the  present  oi^ianization  to 
the  exemption  from  all  other  taxes  upon  Its  capital  stock  and  propertry  neces- 
sary to  the  conduct  of  its  businees,  uptm  paying  one-half  of  1  per  cent,  upon 
its  capital  stock,  nothing  eAae  appealing,  may  be  considered  as  not  open  to 
debate.   State  v.  Butlert  13  Lea.  407. 

On  the  subject  of  organization  and  soecesslon,  as  already  stated,  there  la 
much  proof,  and  there  is  no  little  confusion,  and  some  contradiction;  but.  Id 
our  oi^nion.  the  weight  of  the  proof  establishes  tbe  fact  of  organization  under 
the  wiglnal  charter:  tor  the  transfer  of  W.  B.  Biolimond  and  bis  associate» 
was  made  by  the  president  and  directors,  who  could  not  have  been  elected  as- 
such  under  the  charter  until  there  bad  been  200  ^ares  snbscrtbed,  and  the 
sum  at  one  dollar  per  share  paid  tiierron.  Much  stress  is  lidd  on  the  fact 
that  It  is  not  shown  that  certificates  of  sbK^  were  Issued  and  bansferred. 
While  this  is  a  clrcumstaDce  that  mnj  be  look«d  to  in  anriving  at  the  good 
fidth  of  tbe  pfuties,  and  in  detennising  tbe  true  nature  of  the  transaction  aa 
to  whether  it  were  a  transfer  of  stock  so  as  to  carry  succession  to  the  pur- 
chaser, or  a  mere  sale  of  the  charter,  it  Is  by  no  means  conclusive.  Tbe  is* 
ananoe  of  cottiflcates  ol  itodk.  la  not  essential  either  to  the  validity  of  the  orig- 
inal otganisatiim  <»:  to  the  tian^r  of  same  to  purchasers;  the  subscription 
to  and  pt^ment  for  stock  is  all  that  is  necessary.  Sank  v.  JSonft,  105 17.  8. 
217;  Cook,  Stocks,  §  10,  and  cases  there  cited.  The  fact  that  the  witness  B. 
Blchmond,  who,  siwaking  from  his  diary,  says  that  he  "got  the  chartv  of 
the  affair,"  at  this  late  day  referring  to  a  transaction  had  over  a  quarter  of  a- 
oentory  ago,  cannot  be  taken  as  evidence  that  he  got  nothing  else.  Tbe  fact 
that  he  got  tbe  charter  was  emphasized  because  it  was  the  thing  value  sought, 
but  does  not  show  that  he  did  not  obtain  the  subscribed  stock  upon  which  the  or^ 
ganizatioo  was  predicated.  He  says  the  transfw  was  signed  by  the  president, 
and  that,  while  it  had  done  no  business,  it  had  o^anized.  Getting  all  th& 
stock,  of  oouree  he  got  the  eharter.  After  this  purchase,  and  the  act  author- 
izing its  removal  to  Memphis,  there  is  no  doubt,  from  the  proof,  but  that  the- 
oi^pmization  was  kept  up,  and  stock  subscribed  in  the  new  company,  and 
stock-books  kept,  and  certificates  of  stock  made  out  and  signed, — whether  Is- 
sued or  not  does  not  appear,  but  this  was  immaterial.  This  organization  was- 
maintained,  and  banking  business  carried  on,  until  the  occupation  of  tbe  city 
of  Memphis  tbe  Federal  military  forces,  when  its  officers  and  owners  re- 
moved, with  ito  assets,  south,  following  the  fortunes  of  the  Confederate  gov- 
ernment Aftor  the  war  we  find  B.  Richmond  the  owner  of  one-fourth  in- 
terest in  tbe  institution,  as  the  l^tee  under  his  brother's  will,  and  J.  W. 
Cochran  the  owner  of  another  one-fourth,  both  of  which  were  transferred  for 
value  to  M.  J.  Wiciu,  who  seems  then  to  have  held  tbe  remaining  interest, 
and  continued  the  business.  Tbe  name  of  the  institution  being  changed  un- 
der the  aet  of  1866,  the  psoot,  beyond  question,  shows  a  regular  banking  bnsl- 
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ness  condudsd  by  Wicks  and  his  aasociates  from  that  time  to  the  failure  of 
the  bank,  in  October,  1872.  when  an  assignment  of  all  of  its  assets  was  made 
for  the  benefit  of  its  creditors.  There  is  some  contradiction  as  to  the  amoaot 
jot  the  stock  in  this  last  organization, — one  witness  puttii^  it  at  •lOO.OOO,  of 
wliich  Wicks  is  said  to  have  owned  C60»000,  and  the  remaining •^.OOOissaid 
to  have  been  held  by  New  York  parties;  while,  on  the  otlier  hand,  the  stock 
is  8(»netime8  spoken  of  as  830,000  and  sometimi  s  as  #60,000.  Be  the  true 
amount  what  it  may,  there  is  no  doul>t  but  what  there  were  stock  subscrip- 
•tions,  and  a  regular  organixatlon  by  election  of  directors  and  oflBcers,  and  reg- 
ular banking  business  condocted,  until  October,  1872.  How  tins  stock  is  thus 
made  to  flactuate,  whetbafrom  want  of  recollection  of  the  facts  onthepartof 
the  witnwseSt  or  because  of  the  improper  ccnuiuct  of  the  parties  owning  it,  in 
.the  effort  to  accomplish  some  private  purpose,  is  alike  ironiaterial  to  theques- 
tion  of  o(np(n«t«  existence.  Whatever  have  been  tlie  rights  of  the  indi  vid- 
nals  as  stockholders  or  creditors,  as  affected  bgr  said  cbaDges,  it  Isoertidnly  not 
sufficient  to  establish  the  contention  that  ttwre  were  no  stock  subscriptions 
And  organization,  in  tbetnoeof  the  direct  proof  of  Tate  and  MeClure;  and  it  only 
serves  to  show  that  there  were  no  stock  eertlflcates  issued,  the  stock  being 
held  almost  entirely  by  Wicks,  who  se«na  to  have  presented  to  his  friends 
■enough  stock  to  quali^  them  as  directors.  The  bank,  after  its  follure.  paid 
All  or  its  ddttts,  eteher  out  aC  the  assets  assigned  to  Parker  for  tliat  purpose, 
JOT  with  the  assistance  of  Wicks,  from  lus  private  means. 

But  it  is  ssld  that  if,  under  the  proof  and  the  presumptions  that  courts 
may  indulge,  where  a  craporatlon  is  found  In  the  exercise  of  ita  corporate 
jCrauchlses,  in  favor  of  its  due  organization,  aftcv  a  lapse  of  time,  and  where 
there  have  been  leglsbitive  reoogniUons  of  its  existence,  there  is  at  least  one 
Jink  in  the  chain  of  defendant's  title  which  is  fatally  defective,  to>wit,  the 
transfer  from  Wicks  and  others,  made  in  January,  1873,  to  the  parties  wlio 
reorganized  the  bank,  and  are  now  conducting  the  same  under  the  name  given 
it  by  the  act  of  March  12,  1878.  Let  us  see  what  are  the  facta:  Tlie  writ- 
.ten  transfer  shows  tliat  on  January  31,  1873,  Wicks,  W.  G.  McCMnre,  Sam 
Tate,  W.  B-  Greenlaw,  and  W.  li.  Cunningham,  describing  themselves  as 
owners  and  holders  of  the  600  shares  of  the  present  capital  stodc  ot  the  Sav- 
ings Bank  of  Memphis,  for  value  received,  s^l,  assign,  and  transfer  to  £. 
McDavitt  and  others,  as  trustees  for  the  stockholders  of  the  Merchants'  In- 
.surance  Company,  the  said  600  ahares  of  the  present  capital  stock  of  said 
.Savings  Bank  of  Memphis,  together  with  aU  the  francliises,  rights,  and  priv- 
oi  said  savings  bank.  Said  paper,  continuing,  guaranties  said  pur- 
•ebasera,  on  the  resumption  of  business  by  said  savings  bank,  under  ita  pres- 
ent or  any  new  name,  against  any  debts  DOW  existing  against  said  bank;  each 
.signer  limiting  his  guaranty  to  his  pro  rata  share  of  the  stock  tratisieried, 
without  stating  what  that  share  was.  After  this  purchase  and  transfer  the 
stockholders  of  the  Merchants'  Insurance  Company,  to  the  amount  of  8200,- 
000,  (that  bemg  the  f  uU  amount  of  its  capital  stock,)  subscribed  to  8200,000 
4>t  stock  in  the  Bank  of  Commerce,  to  which  name,  as  we  have  seen,  tlie  bank 
hail  been  in  the  mean  time  changed,  and  paid  for  the  latter  subscription  all  of 
the  assets  uf  the  insurance  company,  consisting  of  notes,  securitifs,  etc..  esti- 
jnated  as  actually  worth  85  cents  on  the  dollar,  and  paid  in  the  remaining  15 
per  cent,  in  cash;  each  stockholder  subscribing  for  the  exact  amount  in  the 
liank  that  he  liad  in  the  insurance  company,— the  latter  stock  having  been 
placed  in  the  hands  of  Parker,  the  secretary,  to  he  canceled;  and,  upon  tlie 
cancellation  of  this  stock,  certificates  of  stock  in  the  bank  were  issued  to  the 
jubscriber.  With  the  8200,000  of  new  capital  thus  subscribed  and  thus  paid 
In,  the  bank  i-egularly  organized,  and  has  continued  business  from  that  time 
to  tlie  present.  For  the  complainant  it  is  urged  that  the  transaction  just  de- 
tailed was  a  merger  uf  the  bank  into  the  insurance  company,  or  was  a  sale  by 
jtbe  bonk  of  all  of  its  stock  to  the  Merchants'  Insurance  Company,  for  the  puv> 
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pose  of  car^Dg  to  the  latter  its  corporate  entity  and  franrMsea,  to  enable  the 
.insurance  company  to  control  the  organization,  and  to  become  a  bank;  and 
that  the  mere  interposition  of  the  directors,  us  trustees,  to  hold  the  stoclc, 
does  not  change  the  effect.  The  legal  proposition  advanced  is  sound.  There 
is  no  doubt  but  that  the  insurance  company  had  no  power  to  purchase,  and 
the  banlc  no  power  to  sell,  so  iis  to  rest  all  the  stock  and  franchises  of  the  tat* 
ter  in  the  former;  there  being  no  express  auttiority  to  do  so  In  eitlier  charter, 
nor  by  any  additional  legislative  grant  or  provision.  Green's  Brice,  Ultra 
Vires,  116;  Cook,  stocks,  g§  60,  315-317.  And  it  is  equally  true  that,  if  the 
purchase  was  by  the  one  coi-poration  for  the  purpose  of  controlling  or  absorb- 
ing the  other,  the  mere  interposition  of  the  directore  or  trustees  would  not 
validHte  the  transaction.  Railroad  Co.  t.  Railroad  Co.,  31  IS.  J.  £q.  475. 
But,  in  our  view  of  the  facts,  a  case  is  nut  made  out  for  the  application  of 
'the  law  DdvHnced.  Cottnsel  seem  to  assume  that  the  trustees  were  such  for 
the  insurance  company,  when  the  paper  itself  shows  that  McDavitt  and  oth- 
ers, to  whom  the  sale  and  transfer  was  made,  were  trustees  for  the  stockhold- 
ers of  the  insurance  company,  and  not  for  the  corporation.  We  know  of  no 
principle  of  law  that  would  prevent  the  ^fuckholders  in  an  insurance  company 
irom  becoming,  at  the  same  time,  stockholders  in  a  bank,  even  where  the  same 
.stockholders  own  all  the  stock  in  the  two  corporations.  Now,  this  reconl 
fails  to  show  any  effort  or  purpose  on  the  part  of  the  one  corporation  to  ab- 
sorb or  mani^e  the  aiEairs  of  the  other;  but  everything  that  was  done  was  by 
individuals,  as  such,  and  in  good  faitii.  A  number  of  gentlemen  who  are 
^ituckhulders  in  an  insurance  company  purchase  all  the  stock  in  a  suspended 
bank,  having  a  charter  which  it  is  thought  confers  very  valuable  franchises, 
.and  ooDolude  that  the  $200,000  they  have  In  the  insurance  company  can  be 
used  to  their  greater  individual  proQt  if  invested  in  the  bank.  They  ther^ 
upon  subscrilw  this  amount  to  stock  in  the  bank,  and  wind  up  the  business  of 
•the  Insurance  company,  using  their  respective  assets  in  the  latter  for  the  pur- 
pose of  paying  their  subscriptions  to  the  former;  and,  as  the  actual  value  of 
these  assets  only  pay  85  per  cent,  of  their  respective  subscriptions,  they  pay 
the  balance  in  cash.  We  can  see  no  legal  obstacle  to  such  a  consummation. 
■So  that,  if  the  Savings  Bank  of  Memphis  had  a  valid  corporate  existence  at 
tlie  time  oi  its  failure,  in  October,  1872,  there  was  nothing  to  prevent  its 
:stock  from  being  sold  in  January,  1873,  to  McDavitt  and  his  associates,  nor 
to  prevent  tite  purchaser  from  making  good  the  impaired  capital,  and  increas- 
ing the  amount  thereof,  (provided  under  the  original  charter  there  was  a  right 
to  increase,)  and  resuming  business.  The  mere  insolvency  of  a  corporation 
will  not  work  a  dissolution,  nor  will  the  assignment  of  all  of  its  property,  nor 
the  appointment  of  a  receiver,  extinguish  the  franchises  with  which  the  com- 
pany has  been  invested,  where  there  have  been  no  proceedings  for  forfeiture 
inaugurated  by  the  state,  uor  a  surrender  by  act  of  the  shareholders.  Cobum 
T.  Manufaetwing  Co.,  10  Gray.  245 ;  Brinkerhoff  t.  Brown,  7  Johns.  Oh.  217. 
We  bold,  therefore,  that  there  has  been  an  acceptance  of  the  charter  as  granted 
.in  1856;  that  there  baa  been  corporate  orgaidzatlon  and  saocession;  and  that 
the  defendant  company  is  a  duly  organized  banking  Institution,  with  all  the 
powers,  privil^es,  and  immunities  possessed  by  the  GhaUanooga  Savings  In- 
.stltatlon  under  the  ctiarter  of  1856. 

In  addition  to  what  has  already  been  said,  as  the  basis  cS.  the  conclusions 
jreacfaed  as  to  organization  and  succession,  it  should  be  remarked  that  most,  if 
not  all,  of  the  criticism  made  by  counsel  for  complwnant,  upon  the  defect  in 
the  proof  as  to  sodi  organization  and  succession,  is  met  by  the  l^al  effect  of 
the  repeated  legislative  recognition  of  this  oorporaUon  by  the  several  acts  to 
whidi  we  have  referred.  WeU-oonsidered  oases  have  gone  so  far  as  to  hold 
•that,  wlien  the  existence  of  a  corporation  has  been  recognised  by  acts  of  the 
Jegislaturch  all  inquiry  into  the  original  creation  of  the  corporation  is  nre- 
•duded.  aoeUty  v.  Pav>Ut,  4  Pet.  480;  In  re  RaUroad  Co.,  70  N.  T.  338. 
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Again.  It  becomes  by  such  recognition  ipso  facto  a  corpoiatton,  and  any 
defecC  or  insularity  In  the  proceedings  required  by  law  to  be  taken  for  its- 
organization  will  tie  deemed  to  havo  been  waived.  Railroad  Co.  v.  Samardt 
31  Barb.  258;  Hailrvad  Co.  v.  St.  £ouf«»66  Mo.  228;  Tumpthe  Co.  David- 
nan  Co.,  8  Tenn.  Ch.  896;  In  which  last  case  it  Is  said  by  Judge  CooPza  that* 
"after  repeated  recognitions  of  the  existence  of  a  turnpike  corporation  up  Uy 
and  Inciuaiye  of  the  last  legislature,  a  collateral  Impeachment  of  its  existenoe, 
based  on  pre-existing  facts,  cannot  be  entertiUned."  See,  also,  1  Wat  Corp.  ^ 
42.  Of  conrse,  we  do  not  mean  tp  be  understood  as  placing  any  stress  upon 
the  legislaUvfl  recognition  by  the  act  of  March  12,  ISfS,  as  aiding  In  the  con- 
(dnsion  that  thore  u  a  viUld  corporate  existence  the  Bank  of  Commerce  to- 
day; tor  it  is  manifest  tha^  it  the  savings  bank  had  no  valid  existence  prior 
to  1870.  it  eould  acquire  none  by  l^slatlve  act  since  the  constitulion  of  1870, 
which  provides  that  "no  corporation  shall  be  created,  or  its  powers  increased 
or  diminished,  by  special  laws.**  But  the  change  ot  name,  by  special  act,  of 
an  existing  corporation,  does  not  fait  within  Uie  inhibition  of  the  constitU' 
tlonid  provision  referred  to;  as  such  change  of  name  does  not  involve  in  any 
sense  a  creation  of  a  corporation,  no&tbe  increase  (ur  diminution  of  corporate 
powers.  Wallace  v.  LoomU,  97  U.  S.  146;  Jonet  v.  Babersham,  107  U.  S. 
174,  2  dup.  Ct.  Bep.  886.  The  Bank  of  Commerce,  therefore,  with  a  valid 
organization  and  succession,  possfsaed  the  franchisee,  indading  the  exemp- 
tion  from  all  other  taxes,  except  one-half  of  1  per  cent,  upon  its  capital  eUxk, 
to  the  same  extent,  no  more  and  no  lees,  than  was  possessed  the  Chatta- 
nooga Savings  Institution  under  the  original  charter. 

The  question,  much  discussed  at  the  bar,  as  to  the  increase  of  the  capital 
stock,  in  which  It  Is  instated,  on  behalf  of  the  complainant,  that  the  second 
section  of  the  charter  limits  the  amount  of  capital  to  200  shares  of  $50  each, 
or,  if  mistaken  In  this,  that  it  can  only  be  increased  by  deposits  being  con- 
verteil  into  stock,  under  the  privilege  given  to  depositors  in  section  4  of  the 
charter,  or,  if  mistaken  in  this,  that,  when  once  fixed  by  the  corporation,  it 
cannot  be  increased  for  want  of  express  power  in  the  charter  to  increase 
amount  of  capital;  and  finally  that,  if  wrong  in  this,  the  stock  cannot,  since 
the  constitution  of  1870,  prohibiting  exemptions  from  taxation,  be  increased 
beyond  the  amount  Issued  prior  thereto, — the  insistence  on  behalf  of  the  de- 
fendant being  that  the  200  shares  named  in  the  second  section  is  a  minimum 
and  not  a  maximum  designation,  and  that,  there  being  no  maximum,  the  stock 
can  be  Increased,  from  time  to  time,  by  tlie  corporation,  as  the  neceesities  (tf 
its  business  may  reasonably  require,  after,  as  well  as  before,  1870.  The  ac- 
ceptance of  the  charter,  with  no  fixed  limit  upon  its  stock,  constituting  a  con- 
tract, the  obligation  of  which  cannot  be  impaired  by  constitutional  provision, 
any  more  than  by  legislative  enactment, — these  questions,  we  say,  are  not  neo 
essary  to  be  determined,  in  the  view  we  have  taken  of  the  case,  under  the 
state  of  the  pleadings. 

The  bill  charges,  and  the  proof  shows,  that  the  assessment  upon  which  the 
tax  is  now  sought  to  be  collected  was  against  the  bank,  and  upon  the  capital 
thereof.  No  recovery  can  be  had  upon  such  an  assessment,  since  the  act  of  1873, 
carried  into  Thomp.  &  S.  Code,  §  541c,  which  provides  that  ^'no  tax  shall  hero- 
after  be  assessed  upon  the  capital  of  any  bank  or  banking  association,  •  *  * 
organized  under  the  authority  of  this  state,  or  of  the  United  States,  but  the 
stockholders  in  such  banks  *  *  «  shall  be  assessed  and  taxed  on  the  value 
of  their  shares  of  stock  therein,"  etc  So  that  this  bill  must  fail,  so  far  as  the 
same  seeks  to  recover  taxes  upon  the  capital  stock,  whether  the  amount  of  the 
capital  stock  be  «10,000  or  #200,000,  when  we  adjudge  that  the  defendant  bank 
is  duly  organized,  as  the  successor  of  the  Chattanooga  Savings  Institution, 
none  of  the  stockholders  being  sued. 

It  is  ingeniously  sought  to  evade  the  effect  of  this  statute  by  the  chai^ 
that,  the  bank  having  no  charter  autboriziqg  its  present  organization,  all  au- 
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eaUed  stock  is  void  as  such,  or  that,  if  it  were  entitled  to  only  $10,000  of  stock, 
111  in  excess  of  that  amount  is  void,  and  becomes  ao  much  money  or  property 
or  capital  embarked  in  a  private  enterprise,  by  individuals  who  assume  to  act 
under  a  corporate  name,  and,  as  such,  is  taxable;  to  all  of  which  the  answer 
Is  obvious:  First.  To  the  extent  of  the  minimum  amount  of  stock,  in  any 
event,  we  have  held  the  charter  valid  and  organization  pOTfect.  Seoond*  As 
to  unauthorized  excess  of  stock,  if  it  be  unautfaorized*  it  cannot  be  reached  by 
this  bill,  for  tlie  twofold  reason  that  the  assessment,  which  Is  the  cause  of  ac- 
tion here,  is  not  against  the  individual  owners  of  such  surplus,  and.  If  it  were 
an  assessment  against  them  individu^ly ,  none  of  them  are  partlea  to  this  suit. 
So  that  in  no  event  can  there  tie  any  recovery  here  for  taxes  claimed  to  be  duo 
on  the  capital  stock  of  the  bank. 

But  the  Inquiry  remains,  can  the  real  estate  of  the  bank  be  subjected  to 
taxation  for  the  years  stated  in  the  bill?  The  question  was  pncttcally  an- 
swered when  we  held  the  defendant  was  duly  organized  as  the  succeasor  oi 
the  Chattano<^  Savings  Institution,  with  wliatever  exemptions  and  piivi- 
legM  were  possessed  by  that  Institution;  fur  we  find,  under  section  4  of  the 
charter,  such  real  estate  aa  la  necessary  for  a  suitable  plaoe  of  business  may 
be  purchased  and  held  tqr  the  bank,  and  upon  well-settled  authority  the  pro- 
vision that  the  bank  "atudl  pay  annually  one-half  of  1  percent,  on  each  share 
of  its  capital  rtock.  which  shall  be  In  lieu  of  all  other  taxes. "  operate  to  ex* 
empt  ao  much  of  the  real  estate  owned  .by  It  as  is  actually  used  tor  ttie  pui^ 
pose  of  its  banking  business.  Indeed,  the  identical  question  is  so  held  in  the 
eaae  of  Sank  v.  Meaowan,  6  Lea.  70S;  affirmed  in  104  V.  S.  494.  See.  also. 
Sank  v.  MmphUt  6  'Baxt,  415.  The  record  shows  that  the  bank  lias  paid 
^  taxes  on  so  much  of  said  real  estate  as  Is  not  actually  used  by  it  in  the  con- 
duct of  Its  business  as  a  banking  house.  Without  reference  to  otiier  questions 
that  have  been  discussed  by  counsel,  and  without  further  elaboration,  the  de- 
cree at  the  dianc(dk)r.  dismissing  the  bUl  at  complainant's  cost,  wiU  be  af- 
ilnned. 

TinufKT.  C.  J.«  is  ot  opinion  that  the  transfer  to  McDavitt  and  his  associates 
by  Wicks  and  others  Is  invalid,  and  considers  the  real  estate,  ther^tset  taz- 
iJile.  In  other  leapects  he  concurs  with  the  opinion  of  the  majority. 


Cubby  «.  Wbioht  et  al, 
(Supreme  Court  of  Tgnntswa         17, 1868.) 

Bomw— CommRnmow— Omom  db  pAora 

Under  Code  Teun.  S  8431,  provldiiig  that  upon  Judgment  oftnuter  against  an  cMr 
oer  de  facto,  at  ttie  suit  of  toe  oflloer  de  jure,  the  latter  may  recover     the  former 


SQch  damages  as  he  mar  have  sustained  by  reason  of  his  wrongful  act,  and  section 
864,  which  provides  that  the  bond  of  a  sheriff  shall  he  condiUoDed  to  *  *  *  pay 
all  fees  and  sums  of  monev  by  htm  received  to  the  person  enUtled  thereto,  and  for 
the  taltliful  exeoation  of  nis  offloe  of  sheriff,  the  sureties  on  the  (dttt^bimd  id  a 
sheriff  He  faeto^  igainat  whom  sndi  jndgment  has  been  rendered,  are  not  liable  for 
sncih  damages. 

Appeal  fran  chancery  oonrt,  Sbelt^  county;  W.  W.  McDowbll.  Quw- 
cellor. 

Bill  in  chancery  by  A.  P.  Gurry  against  Marcus  J.  Wright  and  the  sureties 
on  his  official  bond  for  the  fees  and  emolumeuts  of  the  office  of  sheriff,  to 
vliich  the  plaintiff  had  bmn  duly  elected,  but  which  had  been  usurped  by 
said  Wright.  Judgment  against  the  principal  and  sureties  for  $50,000^  the 
penalty  of  the  bond;  from  which  J.  S.  Bailey,  one  of  the  sureties,  ^^eided. 

Turlep     WriffhU  for  appellant.    W.  M.  Randolphs  for  appellee. 

LiTBTON.  J.   This  case  is  here  upon  the  appeal  of  J.  S.  Bailey,  one  of  the 
Boretles  upon  two  of  the  facial  bonds  executed  by  M.  J.  Wright,  while  sher- 
v.88.w.no.7— 38  Cc^c^alo 
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iff  dt/ticto  of  Bbelby  coanty.  and  against  whom  a  Judgment  has  been  ren- 
dered for  #60,000  in  faTor  of  A.  P.  Curry,  who  was  wrongfully  deprived  of 
the  ofBce  by  the  Intrusion  ot  Wright.  This  judgment  is  for  damages  allied 
to  have  been  siistained  by  the  exclusion  of  the  d«Jur«  ofllcer  from  the  office  to 
which  thb  court  at  a  former  term  held  him  to  have  been  lawfully  elected.  State 
T.  Wright,  10  Hlesk.  237.  The  controversy  is  as  to  whether  the  sureties  on  the 
oflScial  bond  of  an  officer  de  facto  are  liable  to  the  officer  de  >ur«,  upon  bis 
recovery  of  the  office,  for  the  fees,  salary,  or  other  emoluments  of  the  office 
which  were  received  by  the  intruder  while  exercising  tbe  functions  of  the  of- 
floe.  At  tbe  common  law  the  remedy  against  a  usurper  of  an  offloe  seems  to 
have  been  by  a  proceeding  called  "  assise, "  and  the  suit  to  have  been  sustained 
by  analogy  to  proceeding  for  tbe  recovery  of  possession  of  lands.  Bac.  Abr. 
**Afl8i8e»"  "Office."  As  reroarited  by  Campbell,  J.:  "So  far  as  this  analogy 
holds,  it  would  not  permit  any  deduction  from  the  recovery  of  damages  baaed 
on  personal  services  of  the  dln^zw,  or  on  the  outside  profits  of  the  disseizee. " 
People  V.  MUler,  24  Mich.  458.  The  books  are  full  of  cases  involving  the 
question  of  tbe  damages  whicli  the  excluded  officer  may  recover  from  the  In- 
teuder.  These  cases  have  all  been  either  actions  to  recover  from  tbe  munio* 
IpaUty  the  salfuy  withheld  during  such  exclusion,  or  to  recover  damages  from 
the  usurper  for  such  wrongful  exclusion,  and  in  all  such  cases  the  oontroversy 
has  been  as  to  tbe  measure  of  damages.  People  v.  Miller,  24  Mich.  458.  9 
Amer.  Rep.  131;  U.  8.  v.  Addieon,  6  Wall.  291;  FitznimmoTU  v.  City  qf 
Brooklyn,  102.  N.  T.  536.  7  K.  E.  Bep.  7B7;  Mayfleld  v.  Moore,  53  lU.  428. 
5  Amer.  Rep.  52. 

In  the  case  of  U.  8.  t.  Addieon,  the  contested  office  being  that  of  mayor  of 
Cieorgetown,  D.  C.  it  was  betd  that  the  measure  of  damages  was  tbe  salary 
received  by  the  defendant  during  his  occupancy  of  the  offloe;  and  that  In  such 
a  ease  there  should  be  no  deduction  by  reason  of  the  failure  of  the  plaintiff  to 
seek  other  employment  while  excluded.  So,  in  the  case  of  People  v.  Miller, 
the  dejure  county  treasurer  was  held  entitled  to  recover  the  gross  salary  paid 
to  the  intruder,  all  expenses  of  the  office  having  been  paid  by  the  county.  In 
the  case  of  Mayfield  v.  Moore  it  was  held  that  the  measure  of  damages  was 
the  fees  and  emoluments  of  the  office  received  by  tbe  intruder,  after  deduct- 
ing reasonable  expenses  in  earning  them.  This  was  a  contested  sbeiift's  case. 
The  court,  as  to  the  measure  of  damages,  saying:  "This  being  an  equitable 
action,  it  should  be  governed.  In  this  respect,  by  the  same  rules  that  would 
obtain  had  this  been  a  bill  for  an  account,  Instead  of  an  action  for  money  bad 
and  received.  He  should  have  only  a  reasonable  allowance  for  the  necessary 
expenses  in  earning  the  fees  and  emoluments.  Had  he  intruded  without 
pretense  of  legal  right,  then  a  different  rule  would  no  doubt  have  been  ap- 
plied." This  court,  upon  a  former  hearing  of  this  case,  upon  the  appeal  of 
Curry  fixing  basis  of  account,  declined  to  lay  down  any  rule  as  to  tbe  measure 
of  damages  in  such  cases;  only  deciding  that  ceitain  fees  earned  by  Wright, 
but  uncollected  by  him,  could  be  recovered  from  the  clerks  in  whose  hands 
they  were,  claiming  to  hold  them  under  assignments  xaaAe  pendente  lite  by 
Wright,  and  without  consideration.  This  decision,  limited  to  the  facts  of  the 
case,  was  doubtless  correct;  for  such  unoollected  fees  oould  be  treated  as 
salary  unpaid  to  the  intruder,  and  such  salary  and  such  uncollected  fees  would, 
in  either  case,  belong  to  the  officer  dejure,  and  could  be  recovered  as  part  of 
the  damages  due  to  him.  A  careful  review  ot  the  cases  leads  to  the  conclu- 
sion that  whether  the  action  be  for  the  recovery  of  specific  salary  due  and  un- 
collected  by  tbe  usurper,  as  fees  earned  and  unappropriated,  as  for  damages 
eo  nomine,  the  action  is  but  an  action  for  dauiuges,  and  is  a  personal  action 
against  the  intruder.  Curry  recovered  the  office  from  Wright  under  the  Code 
provisions,  which  expressly  authorize  an  action  for  damages  after  recovery  of 
the  office.  Code.  3409  etaeq.  Section  3^1  provides:  '*Sueh  claimant  in  this 
court  (recovery  of  officer)  may  also,  at  any  time  within  one  year  thereafter, 
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brloff  Buit  i^inat  the  defendant,  and  recover  the  damages  he  baa  sustained 
by  reason  of  the  act  o£  the  defendant.  ** 

Are  the  sureties  upon  the  ofBcial  bond  of  the  (fo/octo  officer  responsible  for 
such  damages  as  aro  contemplated  by  this  section?  We  think  not.  But 
whettter  the  action  be  for  damages*  or  for  money  had  and  received,  can  the 
bond  be  made  liable  by  changing  the  form  of  action?  We  think  not.  The 
bond  ot  the  sheriff  is  conditioned  as  follows:  "Well  and  truly  to  execute  and 
dae  return  make  of  all  process  to  him  directed,  and  to  pay  all  fees  and 
snms  of  money  by  him  received,  or  levied  by  virtue  of  any  procesa,  into  the 
proper  office,  or  to  the  person  entitled,  and  faithfully  to  execute  the  office  of 
sheriff,  and  perfwm  its  duties  and  functions  during  his  continuance  therein." 
Code,  354.  The  requirement  that  he  Rhall  pay  all  fees  by  him  received  into 
the  proper  office,  or  to  the  person  entitled,  clearly  applies  to  fees  collected 
for  other  officers,  and  it  could  not  have  been  in  contemplation  of  the  leglslar 
ture  to  make  the  sureties  liable  for  fees  earned  by  a  de  facto  officer  to  the  right- 
ful officer*  or  that  this  whs  an  undertaking  binding  them  to  guaranty  the  va- 
lidity of  the  title  of  their  principal  to  the  office  be  was  exercising.  As  to  the 
general  public,  an  intruder  under  color  of  title  is  a  de  facto  officer,  and  to  this 
class  the  bond  is  liable,  as  much  ao  as  if  lie  was  an  officer  dejure.  Third  per- 
sons have  a  right  to  look  to  the  bond  of  the  de  /acta  officer  for  their  protec- 
tion, but,  if  such  a  bond  is  responsible  to  the  excluded  officer  for  tUe  gross 
income  of  the  office,  it  will  afford  little  security  to  third  persons.  The 
daimant  may  generally  secure  himself  against  an  insolvent  intruder  by  in- 
junction, or  by  such  steps  as  will  compel  him  to  give  a  bond  to  cover  dam- 
ages by  his  detention  of  the  office.  If  held  to  be  wrongful.  This  was  done  in 
this  very  case,  and  WVlght  was  enjoined  from  exercising  the  functions  of  the 
office  except  upon  giving  a  special  bond,  which  was  done.  But  the  effort 
now  is  to  r«ach  the  sureties  on  the  official  bond  In  addition  to  those  on  the 
bond  given  upon  dissolution  of  Curry's  injunction.  This  hood  seems  then  to 
have  been  regarded  as  sufficient  in  terms  and  amount.  If  not,  steps  could 
have  been  taken  for  its  Increase.  The  insufficiency  furnishes  no  reason  for 
resort  to  the  official  bond.  We  think  they  are  not  liable.  No  such  reaponai- 
bility  is  imposed  by  the  terms  of  the  bond,  as  fairly  inferable  therefrom.  Ko 
case  can  be  found  where  the  excluded  party  has  sought  to  hold  the  sureties 
upon  the  official  bond  of  the  de/aeto  officer  liable  for  damages  for  such  wroAg- 
tol  detention  as  for  fees  collected  for  services  rendered  by  such  intruder.  This 
affords  a  strong  presumption  that  there  Is  no  such  liability. 

Tbe  Judgment  against  Bailey  must  be  reversed,  and  Ull  dismissed  as  to 
lilm. 


Bbooks  v.  Feoo. 

{ausnreme  Cawrt     Texiu,  Hay  2S,  1688.) 

1.  PuADiira— Rbflt— Whin  TTimBCBSSABT. 

Under  Kev.  St.  Tex.  art.  1197,  which  provides  that  any  special  matter  of  defense 
pleaded  by  defendant  efaaU  be  regarded  as  denied  nnless  expressly  admitted,  where 
the  oovartnTB  of  a  female  defendaat  li  pleaded,  the  fact  is  in  lasue  wUbont  a  gen 
eraideniaL 
%.  Tbux/— Bt  Cocbt— Whin  Pbopxr. 

Where  neither  party  demands  a  Jnry  trial.  It  Is  the  dut^  of  the  court  to  hear  the 
evidence,  and  detmnune  the  facts  as  well  aa  the  law. 
8.  Appeal— Bavnw—OBMOTioNs  Wuvan— DapownoH. 

A  defendant  who  was  not  present  at  the  trial,  either  fat  person  or  by  atfeoraey. 
eMmrtjOn  appeal,  object  to  the  sappreBaioa  of  a  depositlou  h  the  trial  on  motion  or 

Error  from  district  court,  Bexar  county. 

This  was  an  action  on  account,  brought  by  John  Peg^  against  Mrs.  E.  J. 
Biooks.  Judgment  for  pUdntifl.  and  defendant  brings  error.  Ber.  St.  Tex. 
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art.  1197,  Ifl  as  follows:  "It  shHll  not  be  necessary  for  the  plalntilf  to  deny 
any  special  matter  of  defense  pleaded  by  the  defenduit,  but  the  Mme  shall  be 
regarded  as  denied  anless  expressly  admitted.** 
W.  H.  BrookoTt  for  plaintiff  in  «ror. 

Gainbs,  J.  Defendant  in  error  brought  this  suit  itgatnst  plaintiff  In  error 
in  a  justice's  oourt  of  Bexar  oounty.  The  plaintiff  having  obtained  judgment 
before  the  justice,  the  defendant  appealed  to  the  district  court,  where  judg- 
ment was  again  rendered  against  faer.  She  brings  a  writ  of  error  to  this 
court.  There  are  Ave  assignments  of  error;  but,  tbere  being  neither  a  state- 
ment of  facts  nor  bills  of  exception  in  the  reoord,  the  grounds  relied  on  by 
counsel  for  a  reversal  of  the  Judgment  are  such  as  cannot,  in  our  opinion,  be 
sustained.  We  will  briedy  notice  the  points  which  are  preeentMl.  The  de- 
fendant pleaded  that  she  was  a  /erne  eoeert  and  ouuld  not  be  sued  without 
her  husband^s  being  joined.  The  plea  was  iusufllcient  in  not  stating  the  name 
of  her  husband  so  as  to  give  the  plaintiff  a  better  writ.  It  was  not  excepted 
to,  and  we  mi)st  therefore  treat  it  as  a  good  plea.  But.  on  theothor  hand,  the 
fact  of  coverture  is  not  "expressly  admitted  latheplatnUirBpleBding,'*  and 
hence  is  put  in  issue  under  the  statute  without  a  geim^  denial,  (Bev.  St.  art. 
1197,^  and,  in  the  absence  of  ft  statement  of  facts.  It  most  be  presumed  that 
the  allegations  of  the  plea  were  not  proved  upon  the  trial.  The  second  aaalgn- 
ment  is  that  the  court  erred  "in  sustaining  the  plaintifl's  oouBter-motim  or 
showing  to  defendant's  plea  of  coverture,"  etc.  We  find  in  the  record  no 
such  ruUng  as  is  here  complained  of.  The  third  aasignmsnt  is  to  the  eflieet 
tfiat  the  oourt  erred  in  suppressing  the  depositioB  of  d^endant.'  The  judg^ 
ment  does  show  that  a  motion  to  suppress  the  deposithta  w»  sustained,  but 
this  was  not  excepted  to.  In  tact,  Uie  judgment  shows  tiiaU  upon  the  trial 
in  the  (Ustrict  court,  no  appearance  was  made  for  the  defendant.  She  could 
not  have  been  prejudiced  by  the  action  of  the  court,  because  she  was  not 
present  upon  the  trial,  either  In  penon  or  by  attorney,  to  dtw  the  deposition 
in  evidence,  even  if  it  bad  not  been  suppressed.  The  fourth  assignment  is 
that  the  court  erred  in  giving  Judgment  without  the  intervention  of  the  juiy. 
Tlie  answer  to  thla  is  that  neither  party  demanded  a  jury,  and  it  was  there- 
fore the  duty  ci  the  court  to  bear  the  evidence.  Mid  determine  the  facta  aa  well 
as  the  law.  The  court  correctly  allowed  interest  on  Uie  account  from  the  1st 
day  of  Janujuynext  after  it  accrued.  The  fifth  assignment  of  error  presents 
the  same  question  of  coverture  which  was  raised  by  the  first,  and  need  not  be 
sepuately  oonddered.  If  injustiee  has  been  done  the  detaidant  in  the  eonrt 
below,  it  is  not  made  manifest  hy  the  record,  and  this  court  can  afford  her  no 
relief.  The  judgment  Is  Uierefore  atBrmed. 


BUHPAS  4t  ai.  «.  JitORBXBON. 

(Supreme  Court  of  Texas.  Hay  iiS,  1888.) 

1.  JuDOxiin^BT  Default— AEBEBSinirT  Or  Dax aobs~Jdbt  Trial. 

Wbere  a  Judgment.l^:4eftuilt  was  taken  Id  aa  aotion  involving  unllqiiidaitad  dun- 
ages,  and  tne  reoord  failed  to  show  that  def  eodaot  demanded  a  jury,  and  d^otited 
the  proper  fee,  a  jury  was  properly  refused,  aod  Ut»  court  .properly  wnaesoJ  the 
damages. 

2.  UORTOAOES— EqCITISLB— FORECUnUBK— EVIDKXGB. 

Appellee,  in  a  deed  to  appellants  of  certain  property,  retained  a  Um  to  soGOte 
him  against  expenses  that  might  be  Incurred  In  defending  the  title  of  other  prc^per^  - 
oonveyed  to  him  by  appellants.  Hield,  that  parol  testimony  as  to  ttw  anticipation 
1^  the  parties  of  a  suit  In  reference  to  that  Utle,  uid  the  axpenses  incurredu  da- 
fendlBg  it,  was  admfsaiUe  In  salt  to  foreclose  the  Uen. 
8.  Bbqdbstratiok — Claim  poh  Rsxt  of  La^  SBQUBSTRATBD—PLSADnra. 

When,  upon  suit  to  foreclose  a  Uen  on  laud,  the  land  is  seoaestntted,  aad  not  r»- 

i>levied  hy  defendants,  the  latter  cahnot  at  the  trial  prove  ute  rental  value  of  the 
ot  during  Uie  time  it  has  been  sequestrated,  with  a  view  to  recover  renS  fhwefor, 
when  th^  have  set  op  no  claim  for  wxidb.  rent  In  their  ^esdlnga. 
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4.  EzscunoiT— IsarAVCB  akd  Validitt— TsmH  of  Ck>UBT. 

Where  the  jud^nent  did  not  anthiuiie  prooew  for  Its  enforcement  to  Isaue  Moner 
tiian  permitted  hy  law,  exeoation  wm  properly  taken  out  before  the  adjonmtoeiit 
of  the  ooart. 
&  Apfbal— Phacticb— Assighhsnt  ot  Csrobs. 

Where  a  motion  for  a  new  trial  seta  forth  many  gronnda  for  gnaitiag  a  new  triaL 
anasBlgnmentof  aRorllwfetlieooBrterredi»«Mrndlng  tBe  motiui  u  too  general 
to  be  oonaldered. 

Appeal  from  district  court,  Dallas  county. 

Action  by  Uiram  Mwrison  against  R.  £.  fiampas  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Judgment  was  rendered,  and  motion  for 
new  trial  overruled,  and  exceptions  taken,  and  appeiil  prayed  on  December  15. 

1885.  Execution  was  Issued  in  February,  and  the  court  adjourned  March  6, 

1886.  Appellants'  fifth  assignment  of  error  was  as  follows:  "  The  court  erred 
in  permitting  plaintiff  to  issue  ex«cati(m  in  February,  when  the  tenn  of  court 
did  not  expire  until  Mar^  6th." 

Jr.  T.  Connor,  for  appeUanta.    WtUU  A  Wood,  tor  appellee. 

Stattom,  C.  J.  On  July  1. 1884,  appellants  conveyed  to  the  appellee  cer- 
tain property  in  the  city  of  Dallas  in  consideration  of  a  sum  of  money  suffl- 
^nt  to  discharge  a  lien  on  tiie  property  which  was  about  to  be  foreclosed, 
and  in  further  conatderattcm  of  the  sum  of  0300.  which  was  paid  by  the  oon- 
yvyaaw  oi  another  lot  by  apprtlee  to  appeUants.  The  price  agreed  upon  for 
the  lot  last  referred  to  was  S500,  and  to  secure  the  payment  ot  $200  of  this, 
vhtch  was  not  paid  In  the  exohange  of  [ooperty,  the  notes  sued  on  in  this  case 
were  executed.  Thedeed  by  whion  the  appellee  conveyed  the  lots  to  appellants 
reserved  a  lien  to  eecnre  the  unpaid  purchase  money,  and  it  contained  this 
farther  provlBlon:  "Said  Morrlatm  luui  herein  retained  a  Hen  on  tbe  property 
above  dauribed  to  secure  and  iMroteet  him  against  all  loss  or  damages  that 
may  aocme  against  any  and  all  claims  that  may  ever  come  against  the  prop- 
erty this  day  deeded  by  ^ald  K.  E.  Bumpas  and  wife  to  H.  Morrison,  or  for 
or  on  account  of  John  Caldwell,  or  from  any  oUier  source."  It  was  shown 
by  parol  testimony  that  John  Caldwell  asserted  a  claim  to  the  property  con- 
veyed by  appellants  to  appellee  at  the  time  the  respective  conveyances  were 
made;  that  tt  was  ucpei^ied  be  would  institute  an  action  to  recover  It;  and 
that  the  danse  in  the  deed  from  appellee  to  appetUints,  above  set  out,  was  In- 
serted under  the  agreanent  of  the  parties  in  order  to  secore  ai^>ellee  against 
expenses  he  might  be  compelled  to  incur  in  defending  an  action  to  be  brought 
by  Caldwell.  Qddwell  brought  an  action  to  recover  the  property  oonveyed 
by  i^tpellanta  to  i^qMllee,  and  in  its  defense  the  latter  was  oompuled  to  pay 
attorney's  fees  and  other  costs.  Appellee  seeks  to  recover  the  sum  due  on 
the  two  notes  executed  by  appeUants  to  secure  the  balance  of  the  purcbue 
money  for  the  lot  conveyed  by  him  to  them,  to  recover  the  sura  paid  in  defense 
of  the  action  brought  by  Caldwell,  and  to  establish  and  fbreclose  a  tlen  on  the 
prc^ierty  eonv^«d  by  him  to  appellants  to  enforce  the  payment  of  adl  these 
«kilms.  There  was  a  judgment  default  against  defendants,  and  an  assess- 
ment of  damages  by  the  court  without  a  jury,  when  a  Judgment  was  ren- 
dered for  appellee  for  the  sum  due  on  the  purchase-money  notes,  and  for  a 
part  only  of  the  reasonnbte  and  necessary  expenses  shown  tu  have  been  in- 
curred by  appellee  in  defending  the  action  brought  by  Caldwell.  The  judg- 
ment also  declared  and  directed  to  be  enforced  a  lien  on  the  property  conveyed 
by  appellee  to  appellants  to  secure  the  entire  sum  thus  a4judged  to  the  ap- 
pellee. 

The  first  assignment  of  error  Is  that  the  court  erred  in  overruling  a  motion 
for  new  trial,  which  set  forth  many  grounds  on  which  a  new  trial  was  asked. 
This  assignment  is  too  general  to  requira  considerntion.  The  second  assign- 
ment ur;^  that  the  court  erred  in  refusing  to  impanel  a  jury  to  assess  dam- 
ages. JS  appellants  desired  a  Jury  for  this  purpose,  they  shonU  have  de- 
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manded  it.  and  have  deposited  the  proper  fee.  Thla  is  not  shown  to  have 
been  done,  and  in  such  case  the  damiis^  were  properly  assessed  by  the  court. 
There  was  no  error  In  admitting  the  parol  evidence  introduced  in  reference 
to  the  anticipation  by  the  parties  of  a  suit  by  Caldwell  for  the  property  con- 
Teyed  by  appellants  to  appellee,  and  as  to  the  necessary  expenses  incuned  by 
the  appellee  In  tbe  defense  of  that  suit.  The  deed  executed  by  the  appellee 
to  appellants  shows  clearly  the  intention  of  the  parties  that  the  former  should 
have  the  right  to  subject  the  property  by  him  conveyed  to  sale,  in  sattsfaction 
of  such  sum  as  he  m^ht  be  compelled  to  expend  in  defense  of  his  title  to  the 
property  conveyed  to  him  by  iq^etlanta.  This  right  was  evidenced  by  wrtt- 
ing  whieh,  though  somewhat  informal,  left  nu  doubt  as  to  the  agreement  and 
intention  of  tlie  parties.  The  lot  on  which  a  lien  was  claimed  was  seques- 
trated.  and  seems  not  to  have  been  replevied.  On  the  exeootion  of  the  writ 
of  inqtdiy,  the  ^ipeUants  proposed  to  prove  the  value  of  the  rent  of  the  lot 
from  the  time  sequestrated  until  the  trtel,  with  a  view  to  reoover  rent  there- 
for, bnt  the  evidence  was  ot^eeted  to  and  exdoded.  The  grounds  of  objeo. 
tlon  are  not  shown,  bat  there  wwe  no  pleadings  setting  up  such  a  cliUm.  and 
for  this  reason  the  evid«use  would  have  been  protierlyezeladed.  If  the  owner 
of  property  on  which  Uiere  is  a  lien  so  acts  as  to  render  it  necessary  for  the 
lienholder.  in  octterto  proteet  himself,  to  sequestrate  it,  we  do  not  see  that  he 
would  be  ffiititled  to  rents.  Such  an  owner  may  retain  the  possession  <rf  the 
properly  by  givii^[  the  security  required  by  the  statute,  or  be  mi^^t  reeonr 
damages  in  case  <tf  a  wrongful  sequesteitlon;  but  to  entitle  such  a  person  to 
eon^ieasalAMi  for  Injury  rssultii^  from  even  u  wrongful  sequestiatkm,  then 
must  be  some  pleading  to  authorise  the  introduetion  of  evidenoe.  Tbe  Jodg^ 
ment  did  not  auliiorlae  process  fur  its  enforcement  to  issue  sooner  than  per. 
mitted  by  law,  and  the  fifth  assignment  presents  nothing  for  rerlston.  There 
is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Hason  e.  Staivkr. 

(Supreme  Cowrt  of  Texas.  Uay  36, 1888.) 

1.  Appial — ^PiucncB — Assionhbntb  of  Error. 

An  aBBinunent  Id  error  settiofr  out  that "  the  Judgment  of  the  court  Is  ooatruy  to 
tbe  law  of  the  case,  an4  not  Bupportad  the  law  arising  from  the  facts  proT«d, " 
is  too  nneral  in  its  nature,  and,  in  the  atieenoe  of  a  more  ^eciflo  deslgnstion  of  the 
gronnoB  relied  upon  to  show  the  Inmiffloie&<7  of  the  evidence  in  siqpport  of  platn^ 
tilPs  case,  dpes  not  wurant  the  ooort  in  eeardiing  the  reoord  for  errors. 

9.  LiHiTjiTioN  or  AonoiTs — Adtersb  PossssaioK. 

When  two  pereona  claim  under  cxmflictinff  surveya,  the  defendant  onder  a  Junior 
grant  cannot  aet  up  his  Utle  by  the  plea  <»  limitation,  unless  ha  oaa  show  aotnal 
occupancT'  of  some  portion  of  the  atrip  in  conflict,  and  the  msiB  herding  of  she^ 
from  time  to  Ume  thereon  Is  not  such  occupancy.* 

Appeal  from  district  court,  Bexar  county. 

Action  of  trespass  to  try  title  to  a  certain  tract  of  land,  brought  by  Juliao 
Stapper  against  Henry  Mason.   Judgment  for  plaiotifl.   Defendant  ^^eals. 
T.  &.  fray,  for  appellant.   Minter  ffi  AUgt^U  for  ^pellees. 

Oaines.  J.  This  suit  grows  out  of  a  conflict  between  the  Carderas  wid  tbe 
Feasley  surveys.  The  appellee  was  the  plaintiff  in  the  court  below,  and  claims 
under  the  Ciuderas  patent,  which  is  the  older  grant.  The  tfppddaut  claims 
title  under  the  Feasl^.  The  first  and  third  assignments  of  error  are  as  f(ri- 

1  As  to  what  ooDBtltntes  adverse  possession,  see  McLaughlin  v.  Del  Be,  (CaL)  16  Pao. 
Bep.  8S1,  and  note;  Martin  v.  Nlblett,  (Tenn.)  7  S.  W.  Rep.  128;  House  v.  Brent,  (TexJ 
Id.  65;  Bosemanv.  Boseman,  (Ala.)  8 South.  B^.  784;  Cn^gv.  Walker,  (Et.)  7  S.  W. 
Bep.  540;  Frlck  v.  Sinon,  (CaL)  17  Pac  Bep.  489;  Mills  r.  Fenny,  (Iowa,)  I?  N.  W.  Beq^ 
laS;  Brldgesv.  Johnatm,  (Tex.)  7  S.  W.  Rep.  506;  Duff  v.  Leary,  (Mass.>ie  N.  B.  Bep. 
«17:  Degman  v.  Elliott,  (Ev.t  8  B.  W.  Rep.  10;  Oglesby  v.  BoUfster,  (CaL)  18  Faa  BA. 
MS;  Voner  v.  Dauphin,  p-)  10  N.  B.  Rep.  917. 
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lows:  Fint  Th«  judgment  of  the  court  la  ooutrary  to  the  law  of  the  cue, 
and  not  supported  or  warranted  by  the  law  arising  upon  the  facts  proved. 
Third.  The  court  erred  In  giving  judgment  tor  the  phdntifl,  and  in  notglr- 
Ing  judgment  for  the  defendant  on  the  facta  ^ved,  and  the  law  arising 
therefrom.  It  Is  objected  that  these  assignments  are  too  genaial,  and  the  ob- 
jection is  well  tsken.  Without  a  more  speciAe  designation  of  the  grounds 
relied  upon  to  show  tiie  insufficiency  of  the  evidraue  in  support  of  the  plain- 
tiffs case,  we  are  neither  required  nor  permitted  to  search  the  record  for  er- 
rore.  It  is  enough  to  say  that  there  la  suffldrnt  evldenoe  in  support  of  the 
judgment  to  show  that  it  is  not  fundamentally  erroneous.  We  take  it,  there- 
fore, that  the  plaintiff  established  his  title  to  the  land  in  controversy  under 
the  older  grant,  and  was  entitled  to  recover,  uokes  barred  by  the  statute  of 
limitations. 

The  third  assignment  of  error  is  more  spedflc,  and  properly  presents  the 
question  of  the  sufficient^  of  the  evidence  to  establish  the  defense  of  Umita* 
Uon  of  three  years.  The  Feaslqr  survey,  under  which  defendant  claimed,  it 
seems,  actually  embraced  the  land  in  controveray.  The  defendant  bought  in 
June.  1879.  He  testified  that  immediately  after  his  purchase  he  "moved  on 
Sfdd  land  so  purchased,  and  erected  dwellings,  barns,  and  other  improvemente 
on  the  east  end  of  the  same.  *  *  *  and  has  remained  in  poesession  of 
such  premises  conUnuously  and  undisturbed  by  any  body  or  thing  to  this  time, 
save  the  commenc^ent  of  this  suit.  February  1,  1886.  That  he  herded  his 
sheep  from  time  bo  time,  since  he  moved  onto  said  purchase,  on  the  portion 
in  controversy,  and  has  done  noother  act  of  actual  oocnpancgr  on  that  portion, 
save  that  be  commenced  to  fence  the  Mtne,  and  was  engaged  In  building  a  post 
and  wire  fence  around  Ihesame,  when  this  suit  was  commenced.**  The  plain- 
tiff occupied  this  survey  for  the  first  time  in  1883.  but  his  oocupancy  did  not 
even  then  extend  to  the  disputed  strip.  The  defendant's  deed,  and  the  patent 
under  which  he  claims  by  consecutive  transfer,  extending  over  the  land  In 
controversy,  it  may  be  that  he  has  such  color  of  title  from  the  sovereignty  of 
the  soil  as  will  support  the  plea  of  the  statute  of  limitations,  provided  that  he 
has  shown  possession,  either  actual  or  constructive,  of  the  premises  in  contro- 
versy. But  in  our  opinion  his  testimony  shows  actual  possession  of  no  part 
of  the  disputed  land,  and  the  principle  applicable  to  the  case  is  that,  in  case 
of  a  conflict  of  surveys,  the  poraession  of  the  claimant  under  the  junior  grant 
extends  only  to  the  limits  to  which  he  has  the  lawful  title,  unless  he  have  an 
actual  occupancy  of  some  portion  of  the  strip  in  confiict.  This  is  expressly 
held  in  Peyton  v.  Barton,  53  Tex.  298,  and  the  doctrine  has  been  repeated^ 
reaffirmed  in  subsequent  decisions  by  this  court.  The  mere  herding  of  sheep 
upon  the  land  "from  time  to  time"  is  not  such  possession  as  will  set  in  oper- 
ation the  statute  of  limitations. 

We  find  no  error  in  the  judgmmt,  and  it  is  affirmed. 


Browx  «.  Abilbnb  Vat.  Bask. 

(<Supre7ne  Court  of  Texaa.  Xiy  96, 1888.) 

Ccommuitaa— APFLicATioiT  ros— Ciuosncb. 

Under  Bav.  Bt.  Tex.  art^  1377.  providing  that  an  applicaat  for  oontinu&nce  for 
want  of  testimonr  shall  state  "uiat  he  has  used  due  diUgeoce  to  procure  the  same, 
stating  suoh  diligence, "  sneh  an  appllcatkm,  which  does  not  »naw  when  the  sub- 
pcenas  for  the  absent  witnesses  were  plaoed  in  the  hands  of  an  offloer  fw  servloe, 
or  when  they  were  served,  is  properly  refused.  ' 

Appeal  from  distriiA  court,  Taylor  county. 

Wray  d  Btanley,  for  appellant.   Spoontt  &  Leggett,  for  appellee. 

Stattoh,  G  J.  On  January  25,  1886,  the  Abilene  National  Bank  brought 
aa  action  against  B.  M.  Daugher^  on  several  promissory  notes,  ami  aoed  cat 
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a  writ  of  attachment  that  was  levied  cm  property  belonging  to  Baugherty. 
On  March  9,  1886,  the  appellant  filed  a  plea  in  interrenlion.  in  which  he  al- 
leged that  he  bad  also  brought  an  acUon  against  Daugherty,  and  caused  a 
writ  of  attachment  to  be  levied  on  the  property,  which  the  appellee  had  first 
caused  to  be  attaclied.  The  intervenor  set  up  several  grounds  on  which  he 
claimed  that  precedence  should  be  given  to  the  lien  acquired  through  the  at- 
tachment sued  out  by  him.  On  March  12, 1886,  a  judgment  was  rendered  in 
favor  of  the  appellee  ^^nst  Daugberty,  whereby  the  attachment  lien  was 
foreclosed,  and  the  pro^eds  of  the  uttaehed  property,  the  same  having  been 
sold  and  deposited  with  the  clerk,  was  directed  to  be  paid  to  the  appellee.  By 
that  judgment  no  disposition  of  tlie  intervention  was  made.  On  April  2, 
1886,  the  appellee  announced  ready  for  trial  on  the  matters  set  up  in  the  In- 
tervention, and  the  intervenor  made  an  application  for  continuance,  which 
was  by  the  court  overruled,  and  a  Judgment  was  then  rendered  In  favor  of  the 
appellee  against  the  intervenor,  who  ofFered  no  evidence.  The  action  of  the 
court  in  refusing  a  coutinuanoe  is  assifined  as  error.  The  ruling  of  the  court 
refusing  a  continuance  was  on  the  ground  that  the  intervenor  could  not  delay 
the  appellee  in  the  assertion  and  collection  of  his  claim  against  Daugherty. 
In  view  of  the  grounds  on  which  the  continuance  was  sought,  it  is  unneces- 
sary to  inquire  whether  an  intervenor  in  any  case  is  entitled  to  a  continuance 
whereby  a  plaintiff  will  be  delayed  in  the  collection  of  a  judgment  against  a 
defendant,  or,  if  so  entitled,  to  determine  on  what  terms  a  continuance  upon 
sufficient  showing  should  he  granted.  The  application  for  continuance  was 
based  on  the  absence  of  witnesses,  and  it  showed  tliat  subpoenas  for  them  were 
obtained  by  the  intervenor  on  the  day  that  he  filed  bis  pleadings  in  interven- 
tion, but  it  did  not  show  when  they  were  placed  in  the  hands  of  an  officer  for 
service.  It  showed  that  the  witnesses  had  been  served,  but  did  not  state 
when  they  were  summoned.  When  a  first  application  for  a  continuance  is 
sought  by  one  entitled  to  ask  it  for  the  wantoE  testimony,  the  statute  requires 
tliat  such  applicant  shall  state  "that  he  has  used  due  diligence  to  procure  the 
aame,  stating  such  diligence."  Bev.  8t.  art.  1277.  Xo  such  statements  are 
found  in  the  application,  which  was  verbal,  and  Is  contained  in  a  bill  of  excep- 
tions. On  an  application  for  a  continuance,  a  court  will  not  assume  a  necessary 
fact  to  exist  when  the  applicant  fails  or  is  unwilling  to  state  its  existence. 
Every  fact  stated  in  the  application  may  be  true,  and  still  due  diligence  not 
have  twen  used.  The  time  when  the  subpoenas  were  served  on  the  witnesses 
should  have  been  stated,  in  order  that  the  court  might  determine  whether  this 
was  such  reasonable  time  before  the  trial  aa  would  enable  the  witnesse»  to  be 
present.  Conner  v.  SampHon,  22  Tex.  20;  Stanley  v.  Bppertton,  45  Tex.  650. 
No  facts  are  ebown  by  the  application  which  can  take  this  case  out  of  the 
general  rule.  There  was  no  error  in  overruling  the  application  for  contina- 
ance*  and  the  judgment  will  be  affirmed. 


liCrEB  «.  Wbstbbn  Uhioh  Tel.  Co. 

{Supreme  Court  of  Texan.  May  11, 188S.) 

1.  Tblbobaph  Cokpakibs— Liabilitt  fob  Dbut  ih  Dblitbriko  BCbssiqb— Pludino. 
In  an  action  against  a  telegraph  company,  plaintiff  alleged  that  his  wife's  son, 
who  was  lying  dangeroualy  ill  at  H.,  in  obedience  to  a  speoial  reqaest  previously 
made  by  plainturs  wife,  prepared  for  transmission  to  her,  at  W.,  a  messngv  dated 
October  3,1863,  reading:  ''C<une  immediately.  I  am  very  siok. "  That  this  message 
was  delivered  to  the  agent  at  H.,  at  4  p.  m.  of  that  date.  That  the  ag«nt  was  in> 
foimed  of  the  relationship  between  the  parties.  That  on  that  day  plaiatilt  and  his 
Wif6  were  at  their  residence  In  W.,  wUhw  600  yards  of  defendant*  s  oBoe,  as  was  well 
known  by  the  agent  at  that  place.  That  the  message  ooold  hav*  been  ddiveted 
within  hiuf  an  hour  from  the  tmie  of  its  receipt  by  the  agent  at  M.  That,  if  it  had 
been  so  delivered,  plaintilTs  wife  oould  have  gone  to  her  son  by  the  nsaal  course  of 
travel,  and  reached  him  before  his  death,  which  occurred  on  the  Sd.  That,  by  the 
na^lganoe  of  defendant,  the  mesaage  was  not  d^vered  uutU  0  P.  x.  on  the  8d. 
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Hut  Blw  tmdc  the  naaEt  tealn  for H.,  but  laamed,  at  an  tutemedlate  point,  that  Iwr 
son  was  dead,  and  that  the  body  had  been  sent  to  E.  for  burial.  That  she  started 
at  onoe  for  but  was  unable  to  reach  thereuntil  after  the  body  had  been  Interred. 
That  she  suffered  great  hardship  and  inoonvaiieDce  in  being  compelled  to  travel  on 
a  freight  train  a  pint  of  the  wwr,  and  that  she  sufldred  neat  mental  anguish  by  be- 
ing deprived  of  the  ptirilege  of  being  with  her  son  iu  his  last  momenta,  etc.  Held, 
that  the  petition  atued  a  good  cause  of  action,  and  that  a  demurrer  thereto  was  im- 
proper^ sostalned.* 

3.  Sami. 

It  being  affirmatively  alleged  that,  U  the  passage  had  been  prompUy  delivered, 
plalntifTs  wife  would  have  arrived  before  her  son's  burial,  any  subsequent  default 
on  the  part  of  the  railroad  company  in  failing  to  make  connections  on  the  trip  aot- 
tially  laade,  could  not  be  urged  in  defense. 
&  Bun. 

Although  the  allegations  iu  the  petition  in  r^ard  to  the  death  and  burial  of  the 
son  may  have  been  insnfflcient  if  specially  excepted  to,  yet  it  appearing,  reason- 
able intendment,  that  he  died  about  noon  of  October  So,  and  had  been  buried  when 
his  mother  arrived,  the  allegations  must  be  treated  as  sulBcient  on  general  demurrer, 

4.  HnsBiMD  jjfs  WiFB— CoummiTT  Pbopertt— DAiu.oa8  roB  Mental  SuFFBsniOv 

Damages  aeoming  from  a  personal  Injury  to  the  wife  are  community  pn^erty; 
■ad  for  the  mental  suffering  of  the  wife,  as  an  element  of  snoh  damages,  a  reooveiy 
may  be  had  at  the  suit  of  the  husband. 

Erior  from  district  court.  Eastland  county. 

This  was  an  action  by  J.  P.  Loper  agninst  the  Western  Union  Telegraph 
Company  for  damages  for  negligently  delaying  the  delivery  of  a  telwram  to 
plid^ir  B  vifa.  A  demumr  to  the  petition  was  sustained,  and  plaintiff  brings 
error. 

Jkamiport  A  Tndpt  for  plaintiff  in  enor.  Stemmom  cfr  FMd,  for  defend- 
ant in  ecror. 

Gaqisb.  J.  This  is  a  writ  of  error  to  a  judgment  sustaining  a  general  de- 
murrer to  plaintiff's  petatkm.  The  main  issuable  facts  in  the  onset  as  shown 
by  the  aUeoiitions  In  the  petition,  are  that  AIn.  S.  J.  Loper  is  the  wife  of  tlie 
idaintifl.  That  M.  A.  Truly  was  her  son,  and  that  on  the  2d  of  October,  1882, 
he  was  lying  dangerously  ill  at  ttie  town  of  Mineral  W^,  in  Palo  Pinto 
oounty..  That  plaintiff  and  his  wife  then  resided  at  Whltesborough.  in  Gray- 
son oonn^.  That  on  the  day  above  named,  "In  obedience  tea  special  request 
of  Mrs.  8.  J.  Loper  theretofore  of  htm  made,  and  for  the  special  Information 
and  guidance,  the  said  M.  A.  Truly,  assisted  byothers.  to-w1t.  Dr.  Fowler,  D. 
W.  Staton,  ThoB.  Johnaon.  and  others  to  the  same  end  acting,  prepared  for 
transmission  and  delivoy  by  defendmita  message  in  writing  of  great  import- 
ance and  urgency  to  8.  J.  Loper,  sul»tantially  as  fidlows,  to-wlt:  Mineral 
Wklls,  October  2, 1882.  To  Mrs.  S,  J.  Loper,  WMteitbormiffh,  Teas:  Come 
immediately.  I  am  very  ^ck.  M.  A.  Trult.  That  the  message  was  de- 
livered to  the  agent  of  defendant  at  Mlnenl  Wells  at  4  p.  m.  on  the  day  of  its 
date,  and  was  pidd  for.  That  the  agent  was  informed  fif  the  relationship  be- 
tween the  sender  of  the  message  and  the  person  to  whom  It  was  addressed. 
That,  on  the  2d  of  October,  plaintiff  and  his  wife  wot«  at  their  residence  in 
Whitesborough.  which  was  within  six  hundred  yarcte  of  the  office  of  tlie  de- 
fendant at  that  place.  That  this  was  well  known  to  the  agent  at  that  point. 
That  the  message  could  liave  been  delivered  within  half  an  hour  from  the  time 
of  its  receipt  by  the  company's  agent  at  Mineral  Wells.  That,  if  it  had  been 
so  delivered,  Mrs.  Loper  would  have  gone  to  her  son,  and,  by  tlie  usual  course 
of  travel,  would  have  reached  him  by  2  p.  h.  tlie  next  day,  and  that,  at  all 
«venta,  she  could  have  readied  Milisaps  (an  IntM-medlate  point  on  her  route) 
about  midnight  on  Octotwr  3d,  and  would  there  have  met  the  funeral  cortege 
with  the  dead  body  of  ber  son."  It  is  further  alleged  that,  by  reason  of  the 
negligence  of  defendant,  the  dispatch  was  not  delivered  until  after  6  o'dock 
on  ilie  evening  <rf  the  day  last  named:  that  she  took  the  next  train  going  to- 

iSee,  also,  Wadsworth  r.  Telegn^  Co.,  (Tenn.)  ante^  574^ 
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wardt  her  deadnatlon,  and  did  iiot  urive  at  Mlllsf^  until  tbe  erening  of  Oc- 
tober 4th,  '*when  she  learned  that  ber  son  was  dead,  and  had  been  carried  U> 
Eastland  for  burial*  and  that  be  had  died  at  Mineral  Wells  about  noon  on  the 
previous  daj. "  It  is  also  averred  that  she  tel^n^hed  to  Eastland  to  delay 
the  burial,  and  Immediately  proceeded  to  that  point,  but  failed  to  arrive  until 
after  the  body  had  been  interred.  The  petition  also  contains  very  full  allega- 
tions as  to  the  business  of  the  company,  the  means  of  travel  between  Whites- 
borough  and  Mineral  Wells,  as  to,  the  hardship  and  inconvenience  suffered  by 
Mrs.  Loper  in  being  compelled  to'  travel  on  a  freight  train  during  a  part  of 
the  way  in  order  to  expedite  her  journey,  and  as  to  her  mental  sufferings 
caused  by  being  deprived  of  the  privilege  of  being  with  her  son  in  bis  last  mo- 
ments, and  of  attending  the  burial  of  his  body.  Both  actual  and  exemplary 
damages  are  claimed.-  The  elements  of  actual  damages  alleged  are  cost  of 
telegram,  expenses  of  travel,  impairment  of  health  from  hardships  of  travel, 
and  mental  suffering. 

Upon  what  ground  the  court  sustained  the  deraurrar  to  the  petition  the  reo- 
ord  doee  not  disclose.  We  are  of  the  opinion  that  the  facts  alleged  in  the  pe- 
tition bring  the  case  suljstantially  withiu  the  rules  announced  by  this  court  in 
the  case  of  Stuart  v.  Telegraph  Co.,  66  Tex.  580.  TheallegatlCHis  6rstquoted 
above  show  that  the  parties  who  sent  and  paid  for  the  message  acted  at  the 
InstaDce  and  request  of  plaintiff's  wife,  md  for  her  benefit.  This  shows  a 
contract  on  her  part  with  the  company.  The;  aiao  show  that  the  relatkiDslup 
between  the  sender  and  the  addressed  was  maide  known  to  the  messenger,  and 
that  he  was  infonned  that  the  message  was  urgent  and  important;  that  there 
was  a  negligent  failure  to  deliver  it  promptly;  and  that,  by  reason  of  this,  she 
was  deprived  of  the  consolation,  at  least,  of  atteuding  the  burial  of  her  son, 
and  that  in  consequence  she  suffered  great  mental  distress^  The  Stuart  Ca»e 
WHS  very  carefully  considered,  and  the  previous  decisions  of  t^e  court  were 
fully  reviewed.  The  opinion  therein  delivered  must  be  held  the  law  of  this 
court  upon  the  questions  there  decided.  It  follows  that  the  ruling  of  the 
court  below  cannot  be  sustained,  unless  we  should  hold  that  plaintiff  can- 
not recover  for  the  damages  which  have  resulted  to  the  wife.  It  is  held  that 
damages  accruing  from  a  personal  injury  to  the  wife  are  community  property, 
{Ezell  V.  Dodaon,  60  Tex.  331,)  and  that  for  the  mental  suffering  of  the  wife, 
as  an  element  of  such  damages,  a  recovery  may  be  iiad  at  the  suit  of  the  hus- 
band, {Oallagher  v.  Bouiie,  66  Tex.  265.)  Appellee  insists  that  the  petition 
does  not  show  that  the  damages  which  are  sought  to  be  recovered  were  con- 
templated by  the  parties  at  the  time  the  message  was  received  by  the  defend- 
ant's agent.  But  we  think  otherwise.  It  Is  alleged  that  the  agent  was  iiv* 
formed  that  the  addressed  and  the  sender  of  the  dispatch  were  mother  and 
son.  The  summons  itself  was  urgent,  and  the  face  of  the  dispatch  showed 
the  sender  was  vei7  sick.  The  agent  might  reasonably  have  anticipated  that 
the  son's  life  was  in  danger;  and  that,  if  the  message  was  not  delivered,  the 
mother  would  suffer  distress  by  being  deprived  of  the  consolation  of  seeing 
him  in  his  last  sickness,  and  of  attending  his  burial.  The  message  differs 
from  that  in  the  case  of  Stuart  v.  Telegraph  Co.t  ntpra,  in  form,  but  not  in 
substance. 

It  is  also  insisted  that  it  appears  from  the  petition  that  the  plaintiff's  vrife 
could  have  been  at  her  son's  burial  but  for  the  fault  of  the  railroad,  and  that, 
therefore,  the  petition  is  insufficient.  To  this  it  must  be  answered  that  we 
think  it  is  a^armatively  shown  that,  if  the  message  had  been  promptly  deliv- 
ei'ed,  the  wife  would  have  arrived  before  the  burial;  so  that  any  subsequent 
default  on  part  of  the  railroad  company,  in  failing  to  make  connections  on  the 
trip  actually  made,  would  not  affect  the  case.  The  allegations  In  r^ard  to 
the  death  and  burial  of  the  son  are  probably  insufflcient  if  a  special  exeepUon 
had  been  interposed.  They  are  quoted  in  the  statement  whic^  is  set  forth  in 
the  opinion.   The  facts  of  the  death  and  burial  staoald  have  been  directly 
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averred.  We  thick,  however,  the  reasonable  intendment  from  the  averments 
is  that  he  died  about  noon  on  the  3d  day  of  October,  and  had  been  burled  when 
his  mother  arrived  at  Millsaps.  We  therefore  conclude  that  these  allegations 
are  sulflcient  on  general  demurrer.   Surks  v.  Wataon,  48  Tex.  117. 

Because  of  the  error  of  the  court  in  sustaining  the  dttmurrer  to  the  petition, 
the  Jud^eot  is  revenedi  uid  ttaa  cause  remanded. 


Jenkins  v.  Adams  et  oZ. 
(Suvnme  Cowrt  of  Ttxaa.  Mi^  85, 1888.) 

1.  Tbsspass  to  Tet  Titi;b— BviDBKCB— Diid  Datbd  Lttmat  thb  Allbobd  Exnr. 

In  trespua  to  try  title,  a  deed  to  plaiatlfls  bearing  date  after  the  entry  aUc^ed  iD 
the  petition,  tmt  before  the  filing  of  the  Bult,  Is  admissible  in  erldeoce. 
3.  Tbial— Ob/ectiohb  to  Evidbkob— Piliro  Debds— Waivbr. 

Where  deeds  offered  in  erldenoe  had  been  exhibited  to  oonnael  for  the  adverse 
part;  at  a  f <Hrmer  tenn,  and  examined  by  biu,  nndera  parol  agreement  thaS  ttaay 
need  not  be  filed  in  the  oaae,  he  oannot  objeot  to  their  introduction  ou  the  gnraiid  of 
failure  to  file  them  before  the  trial,  and  to  give  notice  of  such  filing. 
8.  Vendor  and  Vbhsbb— Bona  Fids  Pcrchaser— yoncB  ov  Rbcords. 

Where  the  reoords  disolosed  a  oonTeyance  and  also  a  deed  ol  trust  by  the  owner 
of  land,  whidi  were  followed  by  ooDv^ranoea  by  the  grantee  to  one,  and  tmstea  in 
the  other,  a  anbaequent  purchaser  from  the  administrator  of  such  owner  la  afleoted 
with  notice  of  whatever  defect  in  hia  title  was  caused  by  auoh  butrumanta. 

Appeal  from  dtetriet  conrt*  San  Saba  county. 

Action  of  trespass  to  try  title,  by  Adams  and  Wlekas  i^pUnst  J.  Jenkins. 
Judgment  lor  plaintiffs,  and  defendant  i^peals. 

B.  XwnpAIn,  for  qipeUaat;  Bu/rU»on  <A  Sarrit,  for  appellees. 

Wai.kei^  J.  This  is  an  actiim  of  tnspass  to  tcy  title,  filed  November  6* 
1885)  by  ai^Uees  against  Jenkins  tot  two  survey  trf  160  acres,  each  patented 
together  to  J.  De  Cordova,  assignee  of  Carl  Unk«w  Ob  the  trial,  plaintiffs 
rrad  in  evidence  patent  to  De  Cordova,  and  a  oooTeyanoe,  in  form  a  waiiantj 
deed,  acknowledgiug  the  payment  of  thn  purohse  money  by  De  Cordova  to 
Vidor  Conslderant,  of  date  January  9,  185i6,  and  du^  recorded  same  day  in 
Bexar  county,  of  which  San  Satw  then  formed  a  part.  San  Saba  eoonty  was 
orgwiiud  June,  1856.  Flaintiffs  then  read  a  quitclaim  deed  from  Consid^ 
rant.  fc«r  nominal  consideration,  to  the  plaintiffs,  of  date  August  17,  1886. 
The  court  did  not  err  in  overruling  objection  to  this  deed  because  it  \>ote  date 
subsequent  to  the  alleged  entry  charged  in  the  peUtion.  The  deed  bore  date 
before  the  filing  of  the  suit. 

The  defendant  then  read  in  evidence  an  unrecorded  document,  of  date  Jan- 
uary 19,  185f>,  proving  its  execution  by  Considerant,  acknowledging  that  the 
deed  of  9th  January  was  a  mortgage.  Defendant  then  read  in  evidence  adeed 
from  one  Harris,  of  date  March  1883,  to  d^endant,  for  160  acres  of  the 
Zinke  land.  Harris,  in  tlie  deed,  acted  aa  administrator  of  estate  of  J.  De 
Cordova,  who  was  shown  to  have  died  in  1868,  and  as  trustee.  The  defend- 
ant offt^red,  in  this  connection,  certificate  that  Harris  was  administrator,  and 
appointed  by  prol)ate  court  of  Bosque  county;  copies  of  order  of  sale,  sale,  and 
ooniirination  of  sale  of  160  acres  of  the  Links  surveys  to  Beed,  and  of  160 
acres  to  C.  V.  Glenn;  and  trust  deeds  to  Harris,  as  administrator,  by  Beed 
and  by  Glenn,  anthorizing  Harris  to  sell  tiis  -lands  in  default  of  payment 
bf  the  purdiase  money.  These  were  excluded  on  objections  by  the  plain- 
tiffs. There  ai^wars  some  variance  Iwtween  the  deBcrtption  of  the  lands  sold 
by  Harris  and  the  lands  described  in  the  petition  and  as  described  in  the  pat- 
ent. This  variance  will  not  be  passed  upon.  The  trial  was  before  the  oouit 
without  a  jury,  and  the  entire  testimony  can  be  considered  here.  Jenkins 
then  testiflad  that  he  had  paid  Harris  the  purchase  money,  and  that,  when  he 
bought,  he  had  no  notice  of  the  title  ordaim  of  plaintilb,  and  thought  he  was 
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baying  a  good  title.  Defendant  also  read  in  evidence  a  deed  of  trust  signed 
by  J'.De  Cordova,  grantor,  Victor  Constderant  as  beneficiary,  and  F.Gilbean. 
trustee,  made  Deoember,  1856.  to  secure  a  note  by  De  Gordova  to  Conslderant, 
recorded  in  Bexar  county,  and  again  recorded  in  San  Saba  county.  May  27, 
1882.  Thia  was  produced  by  plaintiffs  on  notice  from  the  defendant.  It  was 
offered  by  defendant  to  show  the  fact  of  mortgage  subsequent  to  the  deed 
of  January  9. 1856,  but  the  court  ruled  that  its  introduction  should  be  for  all 
purpoaes  Ua  which  It  could  be  used.  The  plaintiffs,  in  rebuttal,  then  read 
in  evidence  deed  by  GHbean.  trustee,  to  Jos.  R.  Sweet  for  the  land,  recorde>l 
in  Bexar  county,  and  subsiequently  in  San  Saba  county.May  8, 1886;  also  deed 
from  Sweet  to  plaintiffs  of  date  July  18, 1870.  and  recorded  in  San  Saba  county, 
June  16,  1871.  This  last  recited  the  trust  sale  by  Oilbeau.  These  were  ob- 
jected to  because  they  had  not  been  Included  In  the  abstract  of  title  filed  by 
plaintiffs,  and  because  not  filed  fourdays  before  the  trial,  with  notioeof  flting. 
The  abstract  is  not  shown  in  tlie  record.  It  was  iosisted  by  counsel  for  the 
plaintiffs  that,  by  agreement  between  counsel  at  a  former  term  of  the  court, 
filing  had  been  waived;  the  deeds  having  been  exhibited  to  and  examined  by 
counsel  for  defendant.  The  court,  after  bearing  the  statements  of  counsel, 
held  that  flUng  had  tteen  waived,  and  enforced  the  parol  agreement  This  the 
court  had  a  right  to  do,  and  such  action  ia  not  error.  Williama  v.  HtUing, 
43  Tex.  120. 

It  is  evident  that  as  neither  Beed  nor  Olenn  paid  the  purchase  money  to 
Harris,  that  the  condition  of  the  records  of  deeds  at  the  time  of  defendant's 
purchase,  March  23,  1883,^  be  having  no  actual  knowledge  of  plaintiffs*  title, 
must  determine  the  rights  of  the  litigants.  Our  courts  have  held  that  registry 
of  a  deed  is  notice  only  to  one  claiming  under  the  grantor  in  the  recorded  deed. 
Watson  V.  Chalk,  11  Tex.  93.  At  defendant's  purchase  the  records  disclosed 
the  deed  by  De  Cordova  to  Considerant  of  January  9,  1856,  and  that  in  1882 
the  conveyance  by  De  Cordova  to  Gllbean  for  tieneflt  of  Considerant  had  been 
placed  on  record  in  San  Sabaoounty.  Of  these  records,  defendant  was  charged 
with  notice.  He  was  a  junior  purchaser  of  whatever  right  in  the  land  was 
in  the  deceased,  De  Cordova,  at  his  death.  He  bought  subject  to  whatever 
defect  in  his  title  these  conveyances  made.  Tliese  records  imposed  upon  de- 
fendant the  duty  of  inquiry,  and  he  is  chargeable  with  whatever  he  could 
have  dlscovwed  upon  inquiry.  Cordova  v.  Hood,  17  Wall.  8,  and  cases  cited. 
We  are  of  opinion  that  defendant,  nnderthese  facts,  was  not  an  innocent  pur- 
chaser, and  that  he  was  chargeable  with  the  want  of  title  in  De  Cordova  at 
his  death.  We  find,  therefore,  no  error  in  the  judgment  of  the  court,  and  it 
is  affirmed. 


Lanob  «.  Cabothebs. 

(&u,preme  CouH  of  Texaa.   May  15, 188S.) 
IjDirrATioK  or  Actiohs — ^AoKKowLSDOMBirF— Fbomibb  to  Pat  ip  AblB. 

A  concUtional  promise,  In  wzitiBg.  to  pay  if  ever  the  promisor  is  aide,  oovpled 
witb  proof  of  8UCD  abili^  subsequent  to  the  promise,  is  Buffloient  to  take  a  case  oat 
of  ReT.  Bt.  Tex.  art.  3208,  limiting  actions  for  debt  not  eridenced  by  a  contract  in 
writing  to  two  yean,  even  if  men  aUUi<y  is  not  a  continuing  one.* 

Appeal  from  district  court.  Milam  county. 

'  As  to  what  is  sulBotent  to  remoTS  the  bar  of  the  statute,  see  Jcn^dan  v.  Jordan. 

(Tenn.)  3  S.  W.  Rep.  S96,  and  note;  Oartrell  v.  Linn,  (Oa.)  4  S.  E.  Rep.  818;  In  re  Ken- 
drick,  (N.  T.)  18  N.  E.  Rep.  762;  Manchester  v.  Braender,  (N.  Y.)  14  N.  E.  Rep.  405 
Auzertds  v.  Naglee.  (Cal.)  16  Pac.  Rep.  871;  Appeal  of  Fox,  (Pa-)  H  Atl.  Rep.  238 


Cronev.  AbeL  (Mich.)  84N.W.Rep.668;  HeUman  v.  Kiene,  (Iowa,)  8S  X.  W.  Rep.  516; 
Hostetter  v.  EoUinger,  (Pa-L^^  ^.t^-         '^1'  Cloyer  v.  Chamberlain,  (Va.)  5  &  E. 

ison,  (G«.)  5  r 
-eU's  Adm'r,  ( 

-Google 


Rep.  174;  Cromao  t.  8tuU,  (Pa.)  12  Atl.  Rep.  813;  Johnson  v.  Johnson,  (Oa.)  5  S.  S. 
|tejp.^»^^^w  V.  Andrews,  (Tex.)  7  S.  W.  Rep.  814;  Hargis  t.  SeweU's  Adm'r, 
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Htffieti  (6  Wttllaa,  toi  appellant.  Ford  A  Fordt  tot  appellee. 

Wauub*  J.  STorember  1, 1886,  Lange  sued  Oarothen  upon  an  opan  ao- 
count  for  meFcbamdlse  made  in  1881  for  8844.47.  Noveoiber  22, 1886,  the 
ease  waa  tried  before  the  judge.  The  acfwunt  was  proved  a»  alleged.  In 
order  to  take  the  accotint  out  of  the  statute  of  Hmitatimur  the  plaintiff  read 
In  evidence  the  following  Mter:  "Thobndaui.  Tax.,  November  14, 1882. 
Jfewn.  ^leket  WilJUnt  <ft  Laage,  €hUtt9tont  Tav.— ^sntlkuek:  Tours  «E 
the  11th  lust,  to  hand,  and  ctratrats  noted.  Inx^lyl  canonlyeaythatlau 
not  at  present  aide  to  pay  anything.  I  am  not  In  any  business  at  present,  and 
in  fact  have  done  nothing  to  make  any  money  since  I  was  dosed  up.  I  have 
studied  matters  over  thoroughly,  and  have  onoeluded  to  make  yon  this  propo- 
sition :  I  have  a  auitable  hous«.  and  m  a  aood  locati<m  for  a  countiy  stcve, 
and  in  the  center  of  my  old  customers,  to  whom  I  sold  about  81,000  to  81.200 
per  month  while  I  was  in  business  bef«e.  A  number  oi  them  have  insisted 
on  me  trying  to  open  up  a  small  stock  bare,  about  six  miles  from  Thomdale. 
2fow,  If  you  gentlemensee  fit  toln  vratlgate  this  matter,  and  tf  it  should  prove 
sati^aetoiy,  and  you  have  a  mind  to  furni^  me  81.000  worth  of  goods,  and 
give  me  time,  I  can  pay  you  up  in  12  to  15  months.  I  will  go  into  tuay  kind 
of  an  agreement  to  make  you  secure.  I  will  run  the  business  in  yonr  name, 
or  any  other  name  that  would  be  agreeable  to  yourselves  or  me,  until  you  are 
paid,  or  aati^actory  arrangements  are  made  othwwise.  I  will  agree,  fur- 
ther, to  d^Misit  all  proceew  of  sales  to  your  credit  at  the  Uockdale  Bank, 
subject  to  your  drafts,  reserving  only  the  right  to  appropriate  a  small  por- 
tion of  the  profits  only, — say  a  salary  for  my  individual  expenses,  as,  of  course, 
I  must  lire.  I  could  not  expect  to  do  much  business  for  a  short  while;  but, 
as  soon  as  the  thing  got  thoroughly  advertised,  I  am  sure  I  can  sell  a  good 
many  goods.  The  nrarest  st<»%8  are:  One  north.  6  miles,  one  sooth.  6  miles, 
Bo^dale,  15  miles  east,  and  Taylor,  16  miles  west,  of  me.  A  good  farm- 
ing countiy  all  around  me.  For  reference  as  to  my  character  and  habits,  I 
give  yon  Mr.  J.  W.  Hamblin,  W.  F.  Fdces,  Mr.  Wm.  Bange;  post-office,  San 
Gabriel.  Mil  am  county,  Tex.  These  gentlemen  can  also  tell  you  what  my 
prospects  would  be  for  a  business  here.  1  will  also  say  that  the  Buckdale 
Bank  folks  can  tell  you  the  character  of  the  above  parties  I  have  referred  you 
to,  as  also  can  ^most  any  of  Rockdale  merclianta.  X  will  also  refer  you  to  the 
firm  of  Hudson,  Watson  &,  Co.,  of  Burnet,  Burnet  county,  Tex.  This  is  all 
the  way  I  see  to  pay  you  any  way  soon,  as  I  have  literally  nothing;  and  un- 
less I  can  get  np  somettilng  of  the  kind  I  will  be  obliged  soon  to  hire  mj-self 
tot  a  salary.  Let  me  hear  from  you  at  onoe;  and,  of  course,  if  the  thing  does 
not  suit  you,  yon  have  only  to  say  so.  I  will,  if  I  am  ever  able,  pay  you ;  but 
the  prospects  are  gloomy  now.  1  have  been  unfairly  dealt  with,  or  I  would 
not  now  be  in  the  position  I  am ;  and  I  am  sorry  to  say  my  brother,  who  ought 
to  have  stood  with  me,  has  haa  as  much  to  do  with  the  matter  as  any  one,  and 
simply  because  I  reused  to  be  unjust  to  my  creditors.  However,  you  will 
credit  this  as  you  sec  fit  any  way;  so  it  is  of  no  use  for  me  to  enter  into  de- 
tailed explanation.  But  time  will  tell  the  story  tor  Itself.  Respectfully,  L. 
W.  Carothbrs."  Garotbera  knew  the  nature  and  extentof  his  indebtedness 
to  Lange  at  the  time  he  wrote  and  delivered  the  letter,  which  was  in  answer 
to  one  demanding  payment  of  the  debt.  In  October,  1885,  Carothers  received 
in  money  at  one  time  83,000  from  Mcllhenny  Co.,  upon  a  compromise  of  a 
suit  by  him  against  Mcllhenny  Co.  for  damages  for  attaehlng  his  goods  while 
doing  business  at  Thomdale.  Thirteen  hundred  dollars  of  the  three  thousand 
dollars  was  never  paid  over  to  him,  but  was  retained  as  fees  by  bis  attorneys 
in  the  suit  Nine  hundred  dollars  of  the  balance  was  paid  for  a  bouse  and  lot 
in  Cameron,  a  homestead;  one  hundred  and  sixty  dollars  for  wagon  and  pair 
of  horses;  one  hundred  and  sixty  for  purpose  ot  bringing  liia  mother,  sister, 
and  lltUe  son  from  Iowa  to  Texas.  Ths  balance  he  ^id  out  upon  debts  due 
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for  doctor  blUs,  modlcliifl,  rentB  for  home  to  live  In.  and  family  suppUes;  all 
incurred  prior  to  receiving  the  money.  He  had  paid  out  all  the  money  before 
January  1, 1886,  bat  625.  Carathers  is  a  widower,  witii  five  children,  from 
five  to  Hveateea  years  o£  age,  a  mother,  and  sister  dependent  upon  him.  The 
house  and  lot  be  bought  to  lire  in  with  his  family,  and  be  occupies  it  as  a 
home.  He  is  a  caipentw,  dependent  npm  hla  labior  for'aui^rt  ckC  himself 
and  family.  The  wagon  and  horses  are  necessary  assistanoe  in  oanTing  on 
his  trade.  He  bad  no  othw  means  than  as  above  sbUed,  and  owes  no  c^hw 
debts.  The  account  sued  on  was  for  merclnndiBe  wM  blm  while  in  bnsiness* 
in  1881,  at  Thomdale;  he  having  fbUed.  The  parties  agree  in  the  record  that 
tiie  only  point  to  be  decided  by  tbe  court  on  ai^eal  is  whethOT  the  above  letter 
of  the  droendant  to  plaintiff,  and  ttie  facts  above  set  out.  will  take  the  case 
out  of  tbe  statute  of  limitations  ct  two  years.  If  they  do,  plaintUt  to  recover 
6944.47. 

The  existence  of  the  Indebtedness-as  alleged  up4m  account  being  shown,  tbe 
worda,  "I  will,  if  I  am  ever  able,  pay  it."  evidently  refer  to  it,  and  constltnte 
a  conditional  promise  to  pay  it.  To  entitle  plalntilT  to  recover,  be  was  bound 
to  allege  and  prove  that  d^endnnt  was  <ar  bad  been  idile  to  pay  ttie  aooonnt 
subsequent  to  the  promise,  and  before  suit.  Ooles  v.  Keiuy^  2  Tex.  544; 
Mitchell  V.  Clay,  8  Tex.  443;  fifoOftw  y.WHffht,  11  T«x.  576;  fifummerlte  v. 
R^etea,  29  Tex.  84;  Leigh  v.  Linthmim,  80  Tex.  100;  JBx  parte  ZVnpZei,  48 
Tex.  420.  In  1885.  defendant  received  61.700.  net  proceeds  of  the  damage 
suit  Deducting  what  was  necessary  to  pay  medical  bills,  house  rent,  and 
living  expenses,  be  is  shown  to  have  had  sufficient  1^  to  meet  this  account, 
— indeed,  to  have  paid  all  his  debta,  and  have  several  hundred  dollars  remain- 
ing. Tbe  condition  named  in  this  promise  then  existed.  The  plaintiff  was 
not  bound  to  show  that  Garotbers  kept  up  his  ability  to  pay.  or  a  continuing 
ablli^  to  pay,  the  debt.  The  right  of  action  accrued,  and  it  was  not  defeated 
by  the  subsequent  appropriation  of  the  money  otherwise.  His  investment  in 
a  homestead  and  other  exempt  property  oouM  not  destroy  the  legal  ^ect  bis 
ability  to  pay  had  upon  his  promise  in  making  it  absolute. 

The  judgment  should  have  been  for  plaintiff.  It  ia  ravened,  and  Judgment 
is  here  rendered  for  plaintiff  for  6944.47. 


Ktb  et  al.  1).  MfMHvr. 
(Supreme  Court  of  Ttoos.  April  10, 1888.) 
1.  JtmoMEST— Libs— Recording  and  Indbxino. 

Under  Rev.  St  Tex.  arte.  31S7,  8168,  partioularly  providing  for  rooordlnff  and  in- 
dexiBK  to^mante,  and  arkiole  8150,.pn>vidingthat,''when«nyjiklgiaent  has  been 
loooraed  and  indexed  as  provided  in  the  next  preooding  artialea,"lt  ahaU  opetmta 
as  a  UoD,  a  judgment  is  not  a  lien  as  against  a  deed  recorded  before  the  jadgment  Is 
Indexed. ' 

ft.  J>XED — DBSORIPnOir— RSFBEBirCE  TO  TIKLD-NOVBS. 

A  dewiripUon  as  followa:  '^200  aoret  of  tbe  COkaa.  h.  Bairisoa  me-tliird  Laagne 
survey,  on  Wichita  river,  in  Wichita  emmty,  Tax.,  to  be  ran  off  by  tiie  aorveyor  ai 
aald  county,  fronting  47S  varas  on  the  river,  and  back  tor  complement  of  200  acres 
to  be  tAken  out  of  my  half  of  said  survey,  and  begin  at  the  upper  or  lower  corner, 
and  run  with  the  upper  or  lower  line  of  my  survey  for  complement.  Field-notes  to 
be  attached  to  this  deed  by  aaid  surveyor,  and  bMome  a  pert  at  this  fnstnuDent, " 
aiiittoiently  Identlflea  the  interest  oonveyed, 

8.  &A1IB— FjXLD-NOTBS  ATTACBXP  AVTBR  RBOORDUie. 

In  a  deed  to  which  fleld-notes  were  to  be  attached  fixing  the  locally  of  the  por- 
tion conveyed  of  a  oertain  survey,  tbe  fact  that  tbe  field-notes  were  added  after  the 
recording  does  not  lessen  Its  effect  as  a  recorded  Instniment,  and  tbe  right  to  select 
the  locality  of  the  portion  oonveyed  will  be  protected. 

Appeal  from  district  court,  Wichita  county. 

Action  of  trespass  by  James  S.  Moody  against  Thomas  C.  Kye  and  others 
to  try  title  to  land,  the  defendants  claiming  under  an  execution  sale  Judg- 
ment tor  plaintiff,  and  defendants  appeal. 
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S.  B.  St^aaA  Herring  AKelUy,  Cot  appellants.  Flood,  Sunter  A  Steuh 
art,  tor  appellee* 

Walker,  J.  Moody  brought  an  action  of  treapasa  to  try  Utle  ot  200  acres 
<ii  land  against  the  dudndanti.  The  title  asserted  was  a  deed  ttom  W.  A. 
Gassad^y,  under  whom  defendants  also  claimed  title,  with  description  as  fol- 
lows: **Two  hundred  acres  of  the  Ghas.  L.  Harrison  one-third  league  survey, 
on  Wichita  river,  in  Wlobfta  county,  Tex.,  to  be  run  off  by  the  surveyor  of 
said  county,  fronting  four  hundred  uul  seventy-flve  varas  on  the  river,  and 
bade  for  complement  of  200  acres  to  be  taken  out  of  my  half  of  said  survey, 
and  begin  at  the  upper  or  lower  corner,  and  run  with  the  upper  or  lower  line 
of  my  survey  for  complement.  Field-notes  to  be  attached  to  this  deed  by  said 
Burv^or,  and  become  a  part  ol  this  instrument. "  The  deed  bore  date  No- 
vember 12, 1879.  and  was  duly  recorded  April  IS,  1881,  In  Clay  county,  to 
which  Wldilta  county  had  beoi  attached  for  jadicial  purposes.  Moody  had 
Warren,  tbe  county  surveyor  <^  Wichita  county,  make  a  survey  with  fleld- 
notea,  whldi  were  attached  to  tbe  deed  in  August  or  September.  1882.  Stone 
A  Glddlngs  lecovered  a  Judgment  i^piiiut  Cassaday,  De(.*ember  17, 1880,  in 
the  district  court  of  McLennan  county.  An  abstract  of  this  judgment  was 
filed  for  record  and  was  recorded  January  21, 1^1,  in  Judgment  Record  Book 
No.  1.  p.  5,  by  the  county  clerk  fltf  Clay  county.  October  26, 1881,  an  alieu 
execution  was  Issued  on  the  Judgment  to  Clay  county,  under  which  the  entire 
Cnssaday  interest  In  the  survey,  and  including  the  Moody  part,  was  sold.  Sher- 
iff's deed  was  executed,  and  the  defendants  showed  title  under  this  sale.  The 
case  was  tried  by  the  judge,  and  be  found  as  a  fact  that  tbe  abstract  at  the 
jndgmfflit  had  not  beoi  indexed,  uul  that  the  lien  was  not  fixed  by  the  record 
without  such  indexing.  Tbe  te^mony  on  which  the  finding  was  based  was 
amply  BuflBcient.  Tbe  abstract  had  not  been  entered  on  the  index  as  the  stat- 
ute required.  Judgment  liens  are  regulated  by  statute.  Bev.  St.  art.  3155, 
provide  what  an  abstract  of  judgment  for  record  shall  contain.  Article  3157 
provides  that  **tbe  county  eln^  shall  file  and  immediat^y  record  the  same 
[the  abstract]  In  the  judgment  record,  noting  in  snob  record  tbe  day  and  hour 
of  such  record,  and  shall  also  at  the  same  time  enter  it  upon  the  index- "  Ar- 
ticle 3158:  "The  index  to  sucli  judgment  record  shall  be  alphabetical,  and 
shall  showthename  of  each  plaintiff,  and  of  each  defendant  in  tbe  judgment. 
and  the  number  of  the  page  of  the  book  upon  which  the  abstract  la  recorded." 
Artide  3159  provides:  "  When  any  judgment  has  been  recorded  and  indexed 
as  provided  In  tbe  next  preceding  articles,  it  shall,  from  the  date  of  such  rec- 
ord and  index,  operate  as  a  lien  upon  all  of  the  real  estate  of  the 'defendant 
situated  in  the  county  where  such  record  and  index  are  made,  and  upon  all  real 
estate  which  tbe  defendant  may  thereafter  acquiro  situated  in  said  oonnty." 
As  the  lien  is  the  creature  of  the  statute,  it  follows  that,  until  the  conditions  to 
the  lien  fixed  by  the  statute  have  been  complied  with,  the  lien  is  not  estab- 
lished. The  indexing,  so  carefully  desoribed  and  provided  for,  cannot  be  dis- 
pensed with  by  the  courts.  The  terms  used  in  the  statute  ue  simple  and 
clear.  The  meaning  and  Intent  are  expressed.  It  is  not  for  courts  to  ques- 
tion the  policy  of  tbe  law.  They  can  only  apply  it  to  a  state  of  facts  as  ascer- 
tained when  rights  are  litigated  and  the  jarisdiction  of  tbe  courts  invoked. 

Tbe  deed  from  Cassaday  to  Moody  sufficiently  identified  the  interest  con- 
veyed. Tbe  right  to  select  the  locality  of  the  200  acres  was  valid,  and  will  be 
protected.  Wo^ord  v.  MeKiTmat  23  Tax.  46.  The  subsequent  levy  and  sale 
were  subject  to  Moody's  rights.  That  the  fleld-notes  were  aubaequently  at- 
tached to  the  deed  would  not  lesaen  its  effect  as  a  recorded  instrument. 

There  was  no  error  in  the  judgment  below,  and  it  is  affirmed. 
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Xyb  9t  al.  «.  Gribble. 
(5upr«me  C&urt  of  Texas.   April  13, 1888.) 

L  TURA88  TO  TbT  TitL>— AXSWKB— PLUMTIFr'S  TlTLI  A  UOETaABX— AMnnilUtlfT 
ABEIM»  Al^rSBMATITB  RSUBr. 

la  trespaas  to  try  Utle  to  oertain  lands,  defendants  ansirared  that  the  deed  under 
which  pfaiotiff  dumed  was  In  reality  only  a  mortgaffe.  Held,  that  plaintiff  may 
ameiid  nis  petition  so  as  to  demand  foreclosure  in  case  his  deed  should  he  deolarea 
amortgage. 

9.  Same— Amsndhkit  AsEnre  Ax/matxvm  RBUBf>— Fartos. 

In  trespass  to  try  title,  defendants  answered  that  the  deed  nnder  which  plaintiff 
claimed  was  in  reuity  only  a  mbrtoage.  Plaintiff  was  allowed  to  amend  his  plead- 
ings, and  ask  for  a  foreclosure  of  the  mortgage,  if  it  proved  to  be  such.  Held,  tJbAt 
plaintiff  was  entitled  to  have  his  grantor  made  a  party  defendant  under  the  new 
pleadings. 

8.  MOBTOieBB— FORBCLOStrBB— AlXBema  iKDBBTBDlfBSB. 

Plaintiff  is  not  entitled  to  a  decree  of  f  oredosura  TinloM  his  petitioo  alleges  an  In- 
debtedness as  a  foundation  of  the  mortgage. 

4.  BVIDBK<»t--CBBTinED  CoPT  OF  DbBD— AFFIDAVIT— RbT.  Bt.  TBX.  AkT.  fBST, 

UndOT  Rev.  Bt  Tex.  art  ^7,  provldiug  that  certlfled  copies  of  recorded  Instru- 
ments may  be  admitted  in  evidence  upon  Uie  filing  of  an  ajBdavit  by  the  party  wish- 
ing to  introduce  such  copy,  to  the  effect  that  the  oriffinal  has  been  lost  or  that  be 
oannot  procure  it,  an  affld  avlt  by  defendants,  stating  tliat  they  "  cannot  procure  the 
original  "  la  anfficlent,  and  need  not  show  a  searefa  for  the  onglnaL 

5.  JiJDOMB!!t^FAii.uBB  TO  Indbx  whbr  Fiud— Lib^— Rbv.  8t.  Tbx.  Abt.  1118. 

Under  Rev.  St.  Tex.  art  1118,  requiring  indexes  of  jndgmaats,  etc.,  to  be  mada 
by  the  clerks  of  county  courts,  a  judgment  duly  filed  and  reoofdoa,  but  not  indeawd, 
creates  no  lien  on  lands  of  the  judgment  debtor. 

Appeal  from  district  court,  Wichita  county. 

Action  of  trespass  to  try  title  to  bSS  acres  of  the  Charles  L.  Harrison  one^ 
third  of  a  league  of  land  in  Wichita  county,  brought  by  appellee.  Oribble, 
against  appellants,  Thomas  C.  Nye  and  Fred  K.  Fisher,  who  summoned 
Heber  Stone  and  wife,  M.  L.  G.  Stone,  and  Mrs.  Ann  M.  Glddings  as  warrant- 
ors to  appear  and  defend  the  title.  The  defendants  and  warrantors  answered 
that  Gribble  claimed  under  a  oonveyance  from  one  W-  A.  Gasseday,  datcl 
April  23,  1880.  and  recorded  January  31. 1881;  that  it  was  fraudulent,  and 
made  with  the  intention  and  design  on  the  part  of  Gribble  and  Gasseday  of 
hindering  and  delaying  Btone  and  Giddings  in  the  collection  of  a  judgment 
and  debt  against  Gasseday;  that  at  alwut  the  time  of  the  rpooveryof  the  judg- 
ment against  Gasseday  he  made  a  transfer  of  this  land  and  other  lands  to- 
Gribble,  and  took  a  power  of  attorney  from  Gribble,  whleh  authorized  him  to- 
act  as  Grlbble'8  agent  in  selling  the  lands ;  that  he  had  nude  many  sales  as 
Grlbble's 'agent,  but  had  never  accounted  to  him  tm  the  prooeeds,  although 
they  lived  in  the  same  city,  to-wit,  Waco,  and  had  beeii  fiut  friends  for  years, 
and  that  in  this  way  Gasseday's  land  was  sliielUed  from  hia  creditors  by  Grib- 
ble; that  an  abstract  of  the  Glddings  and  Stone  judgment  against  Casseday 
was  legally  reglstraed  and  recorded  on  Januiuy  21,  1881.  and  constituted  a 
Hen  on  the  land  prior  to  the  record  of  Gribble's  deed  from  Gasseday;  that  the 
land  was  subsequently  sold  under  execution  issued  oa  tlte  judgment  in  favor 
of  Stone  and  Giddln^,  and  was  bought  in  by  them,  and  afterwards  sold  to> 
Nye  and  Fisher;  that  Gribble's  claim,  if  he  had  any  claim  at  all,  which  was^ 
expressly  denied*  was  that  of  a  mortgage  and  security  for  some  feigned  deHA- 
due  by  Gasseday  to  Gribble,  and  that  Gfuseday,  not  Gribble,  was  the  ownw  of 
the  land  at  the  time  Stone  and  Giddings  acquired  a  lien  or  title  ther^.  and 
at  the  time  this  suit  was  instituted,  and  hence  Gribble  ought  not  to  recover 
if  he  only  held  an  incumbrance;  that  Gribble  has  the  title  in  his  own  name  to 
many  tracts  of  land  owned  by  Gasseday;  that  Gasseday  has  made  many  sales, 
pretended  as  Gribble's  agent,  more  than  sufficient  to  pay  oft  his  debt,  if  any; 
that  an  accounting  ought  to  be  forced  between  them,  and  all  the  remaining* 
lands  in  Gribble's  nameougbtto  be  sold  before  the  land  incontroversy  should 
be  taken  for  aoy  balance  that  might  be  due  Griffin.   Defmdants  alio  pleaded 
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an  ootstandisg  title  in  Sam  Guseday,  brother  of  W.  A.  Oaaaedaj.  Flainttff 
thereopon  asked  permission  to  amend  his  pleadings,  with  reference  to  secur- 
ing a  foreclosure  of  the  mortgage  if  his  deed  should  be  adjudged  to  be  8uch» 
and  also  aslted  that  W.  A.  Casseday  be  made  partj  defendant  in  the  suit. 
The  court  granted  l>otb  requests.  The  amendment  inserted  was  as  follows: 
"But  if  the  court  should  Qnd  that  plaintilt's  deed  to  the  land  does  not  convey 
the  fee-simple  estate,  and  that  the  same  is  a  mortgage  and  lien  thereon,  then 
he  prays  tiie  same  be  foreclosed  for  sach  amount,  and  interest  thereon,  as  the 
court  may  find  due  Mm  by  said  Casseday."  There  was  no  statement  in  the 
petition  as  to  any  debt  due  plaintiff  from  Casseday.  Defendants  made  a  mo- 
tion to  strikeout  tliat  part  of  the  petition  making  Casseday  a  party  to  the  suit, 
which  motion  whs  overruled.  Defendiuits  offered  in  evidence  a  certified  copy 
of  a  deed  from  W.  A.  Casseday  to  Sam  Casseday.  of  ZanesviUe,  JefFersoa 
county,  Ky.,  to  "all  my  right,  title,  intereet.  and  daim  in  and  to  all  lands, 
land  scrip,  land-warrants,  and  contracts  of  all  sorts  owned  by  me  at  this  date 
in  the  state  of  Texas, "  dated  the  2dtli  of  August.  1879.  Plaintiff  Gribble  ob- 
jected tu  thtj  introduction  of  this  certified  c<^y,  (1)  because  the  affidavit  on 
tile,  stating  that  defendants  were  unable  to  procure  the  original,  filled  tosbow 
what  efforts  or  diligence,  if  any.  had  been  used  to  procure  the  original;  (2) 
because  the  affidavit  did  not  state  that  the  attorney  of  defendants  who  made 
the  aiUdavit  could  not  procure  the  original  ooC  said  deed.  These  objectioHB 
were  sustained,  and  the  deed  -waa  ex<Uuded,  to  which  ruling  defendants  duly 
excepted.  The  affidavit  rrferred  to  was  as  follows,  after  styling  case,  etc. : 
Defendants  offer  in  evldenou  oeitified  copy  from  Uw  proper  records  of  the 
following  paper,  [which  was  the  deed  rtferrcd  to,  and  its  place  of  recMd.j 
Defmdtinls  say  ^at  they  oannot  procure  the  original  of  said  deed,  wherefore 
tht-y  ask  that  said  certified  copy  be  used  as  eridence. "  Article  2257,  Bev.  St. 
Tex.,  provides  that  "  whenever  any  party  to  a  a^it  shall  file  among  the  papers 
of  the  cause  an  affidavit  stating  that  any  instrument  ♦  •  •  has  been  lust, 
or  that  he  cannot  procure  the  oriffinal,  a  certified  oopy  of  Uie  record  of  any 
such  instrument  stiaU  be  admitted  in  evidence  in  like  manner  as  the  original.** 
Section  1154,  Rev.  St..  nuAea  it  the  duty  of  the  clerks  ouuncy  courts  to 
malEe  indexes  of  the  names  of  the  parfeiea  to  ali  suits,  with  references  to  the 
respective  pages  of  the  book  in  which  tlw  judgmt^nis  are  entered,  etc.  Trhil 
was  had,  and  a  judgment  rendered  for  plaintiff,  which  was  declared  to  be  a 
lien  on  Uie  land  as  against  dtfendants  24ye  and  Ftslier.  Judgment  was  also 
rendered  against  Oaneday  by  oonfeasion.  AU  tlie  defendants  except  Casse- 
day appeal. 

H.Jl.  iff^and  Uerring  A KtUey,  fur  appellants.  W*  W,  Flood  and  Hunter 
A  Stetoart,  foe  appellee. 

yfALSBA,  J.  It  was  competent  for  plaintiff,  by  amendment,  to  frune  his 
peUtion  with  a  view  to  the  foreclosure  of  the  lien,  if  his  title  should  prove  to 
be  only  a  mortgage^  Moreland  v.  Bamhart^  44  Tex.  288.  In  such  amend- 
ment it  was  neeessaiy  to  set  out  teots  as  bflsls  for  the  decree  of  foreclosure. 
IHscusalng  a  Bimilai  case,  (Mann  v.  Paloon,  25  Tex.  271,)  Chief  Justice 
Whkelkb  well  remarks:  "They  [the  plaintiffs]  were  the  actors  seeking  the 
aid  of  the  eoort  to  enforce  their  supposed  rights.  They  are  supposed  to  have 
known  what  their  rights  were,  and  the  fticts  upon  wbitst  they  depended;  and 
if  th^  were  such  as,  In  any  event,  to  entitle  them  to  a  decree  of  foret^ure, 
and  they  desired  that  alternative  relief  in  ease  their  deed  should  be  adjudged 
a  mort^ige  instead  of  an  absolute  conveyance,  they  should  have  framed  their 
petition  with  a  view  to  that  alternative  aspect  of  the  case.  It  was  incumbent 
upon  ttiem  to  state  a  case  which  entitled  them  to  the  relief  they  sought."  lu 
tills  case  the  answer,  among  other  defenses,  alleged  that  the  plaintiff's  deed 
to  the  land  was  but  a  mortage.  At  the  end  of  theaecimd  amended  petition* 
plaintiff  adds  merely  Ute  pmyor  lor  foiedosureiif  the  court  shall  find  his  deed 
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a  mortgage,  Ther*  if  no  aUegHtkm  In  the  jdeadings  of  the  imoant  of  Indebt- 
edness  second.  There  is  taAimonj  to  some  indebtedness  from  Gasseday  to 
Gribble,  with  testimony  in  the  record  that  Casseday  had  conveyed  other  lands 
to  Gribble  also,  to  secure  Gribble  for  bis  advances  in  money  to  Casseday.  Ob- 
jection was  made  to  testimony  of  any  debt,  and  attention  was  called  to  the 
condition  of  the  pleadings  of  Uie  plaintiff  on  the  trial,  and  the  defect  is  as- 
signed  as  error.  There  being  no  allegHtions  In  the  petition  of  the  fact  of  in- 
debtedness, the  foundation  of  a  mortgage,  and  without' which  no  lien  could 
exist,  ft  is  erUlent  that  there  was  no  basis  for  the  decree  of  foreclosure.  If  the 
pleadings  were  such  as  to  admit  the  testimony  to  the  several  transfers  of  land 
by  CasCKday  to  the  plaintiff,  the  decree  stiould  have  provided  tliat  the  sale  of 
^e  Harrison  538  acres  should  be  made  after  the  lands  of  Casseday  still  in  Crib- 
ble's name  had  been  sold.  The  copy  of  the  deed  from  Casseday  to  his  brother 
was  wrongfully  exclnded.  The  statutory  oath  (Bev.  St.  art.  2257)  does  not 
require  that  search  for  the  original  be  shown.  This,  however,  is  immaterial, 
save  in  the  action  of  trespass  to  try  title.  The  other  copies  after  Qribble'a 
testimony  wore  important,  as  in  effect  be  had  admitted  them.  There  was  no 
error  in  the  findings  of  the  court  that  the  omission  to  index  the  abstract  of  the 
Judgment  of  8tone  v.  Oatsedajf -^hen  recorded  was  fatal  to  the  lien.  This  court 
has  passed  upon  this  identical  act  in  yye  v.  Moody,  ante,  606.  Thecertiflcate 
of  the  clerk  does  not  state  that  he  had  indexed  the  pa{>er  upon  the  record. 
There  must  be  testimony  to  the  indexing  beyond  the  mere  presumption  of 
regularity  in  the  discharge  of  his  duties  on  the  part  of  the  officer  charged  with 
the  duty  of  making  the  index  after  recording  the  instrument.  The  clerk 
should  certify  to  tuvlng  indexed  the  paper.  The  production  of  competent 
testimony  to  the  indebtedness  ooold  be  insisted  upon  by  the  defendants,  Xye 
and  others,  claiming  the  land.  The  confession  of  judgment  by  Casseday  could 
not  conclude  the  rights  of  the  other  defendants  in  the  land.  The  action  of  the 
couit  below  was  correct  in  limiting  it  to  a  personal  judgment  against  Casseday. 
Casseday  was  properly  made  a  party  defendant  when  the  plaintiff  changed  his 
petition  BO  as  to  attempt  to  secure  in  his  action  his  rights  as  a  mortgagee. 
For  the  error  i  n  decreeing  foreclosure,  in  absence  <jt  pleadings  autliorizing  sudi 
decree,  tlie  Judgment  below  most  be  reversed. 


Stkphbhs  r.  Gkisbb  et  al. 

(Bug^reme  Court  of  Texa*.  May  S8, 1B88.) 

Em»N0B— DoonMBNTs— Cbrtifioats  ot  Commissionbh  ov  IiAVD-OmoB— Fork. 

The  Uflual  form  of  certificate  attached  by  the  oomminioner  of  the  gMieral  land- 
offlce  to  certified  copies  of  patents  was  changed  in  theoertlfloateto  aoopyof  patent 
offered  In  evidence  by  the  loterlinestion  oi  the  words,  ''as  said  patent  was  orlgi- 
naUy  reoorded. "  Held  that,  although  unusual  in  fbrm,  the  oertiflcate  did  not  reuMr 
the  oopy  Imxnapetent 

Appeal  from  district  court,  Bexar  county. 

Houston  Bros.,  for  appellant.       &.  MorHg,  for  appellees. 

Walker.  J.  This  was  a  suit  brought  by  Stephens  against  Geiser  H  al,  for 
a  survey  of  land  in  Bexar  county  patented  to  Stephens,  October  3, 1888.  The 
appellees  claim  under  patent  to  S.  H.  Luckie,  assignee,  dated  April  10, 1850. 
Appellant  contends  that  there  was  no  suffldent  proof  of  the  patent  to  Luckie; 
and,  further,  that  such  patent  had  been  canceled  by  decree  of  the  United  Stites 
circuit  court,  and  thereby  the  land  had  been  restored  to  the  public  domain. 
The  case  was  tried  without  a  jury,  and  judgment  rendered  for  defenditnts, 
and  Stephens  appealed.  Appellant  only  relies  upon  his  first  assignment  of 
error.  The  proposition  and  statement  under  it  are  as  follows:  "  Where  a 
par^  seAs  to  establish  title  to  land  under  a  gruit  from  the  state,  such  giant 
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must  be  establiflhed  and  proved  by  the  prodactlon  of  the  original  patent,  as 
the  same  Is  shown  to  be  recorded  in  the  records  of  the  gent* ral  land-office,  and 
it  is  not  sufficient  to  produce  a  copy  of  the  patent  as  it  •  was  originally  re- 
corded/ leaving  the  inference  that  it  is  not  a  copy  of  the  patent,  as  it  now 
appears  in  the  records  of  the  general  land-offlce,  becausesuch  patent  may  have 
been  changed  after  it  was  tlrst  recorded,  or  the  records  may  show  ttiat  it  was 
properly  canceled  after  it  was  first  issuedt  and  Is  not  now  an  existing  patent 
entitled  to  credit  in  the  courts,  or  even  that  such  patent  may  never  have  been 
issued  to  the  parties,  and  that  fact  may  appear  by  a  true  copy  of  the  records 
as  they  now  stand.  And  the  fact  that  the  words, '  as  the  said  patent  was 
originally  recorded,*  being  interlined,  and  varying  the  usual  form  of  certifi- 
cate, is  sufficient  in  itself  to  discredit  the  copy  offered."  "Statement:  The 
UBital  form  of  certificate  attached  by  the  oommlssioner  of  tiie  general  land- 
offlce  to  certified  copies  of  patents  was  changed  by  the  interlineation  of  the 
words,  *  as  said  patent  was  originally  recorded,*  in  the  certificate  to  the  copy 
of  patent  offered  by  the  appellees  on  the  trial,  and  admitted  in  evidence  by  the 
court.  All  these  objections  to  the  introduction  of  the  instrument  were  prop- 
erly made,  overruled  by  the  court,  and  exoeptions  taken."  A  patent  at  the 
time  it  is  issued  is  evidence  of  the  state  parting  with  the  title  to  the  land,  and 
the  transfer  of  it  to  the  patentee.  If  regulu'ly  Issued,  the  patentee,  from  the 
instant  of  its  issoanoe,  is  vested  with  the  legal  title.  The  rejsord  of  the  patent 
in  the  land-oOlee  is  a  record  from  which  coptesare  subsequently  given.  These 
ooiiies  axe  evidence  of  the  original.  It  wonld  seem,  then,  that  a  copy  at  any 
time  given  of  the  patent,  as  it  "was  originally  recorded,"  would  be  equivalent 
to  a  uopy  of  the  patent  as  it  was  wlien  issued.  And  we  know  of  no  law  or 
«u8toro  forbidding  a  party  interested  from  obtaining  such  evidence  from  the 
land-offlce  whenever  the  protection  of  his  rights  may  require  it.  It  does  not 
require  argument  or  iUnstoition  to  show  that  the  rights  ot  the  patf;ntee  in  the 
Jand  are  protected  under  the  law.  An  alteration  of  the  land-offlce  recoi-Us. 
without  his  consent  or  without  judicial  saueLiou,  oould  not  affect  his  lights. 
Clearly,  the  land-offlce  officials  are  authorized  to  note  upon  the  records  the 
•changes  so  made.  But  such  entries  of  themselves  have  no  power.  They  are 
rather  histwioU,  and  are  useful  in  leading  to  the  fa^  which  may  affect  the 
Mtatiu  of  the  land.  The  presumption  ia  timt  the  records  are  kept  intact.  The 
osrtlQcate,  as  offered,  while  unusual  in  farm,  was  not  irregular,  and  the  docu- 
ment certified  to  was  competent  testimony.  After  the  patent  offered  by  the 
defendanta  liad  been  admitted,  they  showed  under  it, — Luckie  to  Hem- 
<km,  tSvpbeaxba  5,  1850;  title  bond,  November  18.  1850,  by  Herndon  to  J. 
Luken  el  oj.,  wbcae  estate  defendants  have  for  one-fourth  league,  inciuding 
the  land  sued  for;  Herndon  securing  part  cash,  imd  taking  two  notes,  one  due 
January  Ist  tbennfter,  and  Uie  other  12  months  after  date,  Herndon  binding 
himself  to  make  title  upon  payment  of  the  purchase  money.  These  purchaa- 
«EB  at  onoe  went  into  possession,  and  made  valuable  iraprovraaents,  and  have 
held  the  land  ever  since.   December,  1852,  upon  receiviug  payment  of  the 

f urchaae  money  in  full,  Herndon  executed  tlte  deed  as  requii-ed  bjbliis  bond, 
t  ai^ieaia  that  February  17, 1851,  a  suit  was  filed  in  chanceryTAo.  10,  in 
United  States  circuit  court  for  the  Western  district  ut  Texas,  styled /fvwujYj'« 
Heira  V.  Hodge  et  ol.  It  is  not  shown  when  Herndon  was  served  with  sub- 
poena or  when  he  answered ;  nw  does  it  appear  that  any  of  his  vendors  of  the 
bind  hwe  in  controversy  were  made  parties.  The  plaintiff,  in  rebuttal,  of- 
fered %  Certified  copy  of  the  patent  relied  upon  by  the  defendant,  witli  iudurse- 
ment  aerosa  it,  ''canceled  by  decree  of  the  U.  S.  circuit  court,  May  7,  1874. 
Sf^T.T.CT,  Clk.;"  and  in  connection  with  it  was  offered  a  certified  copy  of  a 
consent  decree  in  the  suit  No.  10,  chancery,  if»ward'» //efr«  v.  Uodyeetal., 
cf  date  June  22,  1874.  Objections  were  urged  to  tliese  copies,  aiiit  tliey  were 
excluded.  This  exclusion  is  not  urged  aserror  in  tlie  biiet  of  uppellaut.  Tliis 
•amnuwy  of  the  case  Is  given  to  show  more  fully  the  effect  of  the  objection  to 

Digiiized  by  Google 


612 


SOUTHWESTERN  REPORTER. 


[Tex- 


the  form  of  certf  flcate  to  the  copy  of  patent  ofEered  hy  the  d«fei^ants.  From 
the  testimony.  Including  offered  and  excluded,  we  do  not  see  any  error  requir- 
ing the  reverflal  of  the  Judgment  below.   It  is  affirmed. 


•  Habbuon  et  oL  v.  MoMubbat  «t  al, 

(Supreme  Court  of  Texaa.   May  38, 1888.) 
1.  Peacticb  IK  CiTZL  Cases— DiBiiiBBAif—CoK0LU8ivBirB88 — LmiTiTioir— Rmnrixo  or 

The  plaintiff  in  an  action  to  recover  land  died  Beptember  24, 1878,  and  the  case 
was  diAmiued  Id  December,  1879.  Before  bis  death  be  had  conveyed  the  property 
to  his  son.  No  application  was  ever  made  by  his  representatives,  nor  by  his  son, 
to  set  aside  the  order  of  dismissal.  Held,  that  as  to  them  the  order  of  dlsmiaaal 
was  final  and  raUd;  and,  as  the  aotton  waa  not  proseeated  to  effect,  It  did  not  stop 
the  running  of  Uie  statute  of  limitations. 

8.  POWEHS—Or  AtTOSNET— PBESnHFTIOK  ov  ExiaTBNCE  rEOH  JjAPa  ow  TncB. 

An  instruction,  In  efftet,  that,  from  ereat  lapse  of  tlma  (nearly  30  yeiars)  and  the- 
aircamstanoes  attending  tbe  Hue  sought  to  be  established,  the  jury  may  find  that  a 
power  of  attmney  wtttfrd.  anthorlcing  a  conveyance  made  by  persons  pnrportiog- 
to  be  attorneys  in  fiwt,  altboogh  such  power  cannot  now  be  produced,  is  ooneot. 

8.  BXEOUTOBS  AND  ADMnflSTRATOBS— DXED— £ZECUTION~ BqUITABLB  TtTLB. 

The  probate  court  having  directed  that  a  deed  be  made  to  If. ,  !□  accordance  with 
a  bond  for  title  ^veu  by  we  deceased,  an  administrator's  deed,  reciting  full  pay- 
ment of  the  pnronase  moneyi  paased  tne  egnitable  titJe*  aUbonghnotexeonteal^ 
both  the  administrator  and  samlnistntatz,  as  it  should  have  been. 

A.  Deed — lUcoBmNO — Pbesdhptiov. 

When  a  deed  has  been  filed  for  record,  and  tbe  recording  fees  paid,  it  wUl  be  pre- 
sumed that  the  clerk  did  hla  duty,  and  recorded  the  deed. 

B.  EncnnNT— BriDaHCB— ComrBTAMoa  Ajma  Sun  OovmiiOBn.  * 

In  an  aotloD  to  recover  lands,  plaintiff  cannot  Introduce  in  evidence,  in  support 
of  liiB  title,  a  deed  made  to  him  by  a  third  partgr  after  the  inatifeati(HL<«  the  smt. 

Appeal  from  dlatrict  court,  HUl  conntj. 

Jo.  Abbott  and  Tarlton  d  Jordant  for  appellanti.  B.  O,  ITpiAaw,  tm  ap- 
pellees. 

'Walksb*  J.  Jannaiy  31»  1885,  the  mi^nta,  tha  widow  and  diildrea  of 
John  O.  Harrison,  brought  suit,  as  bis  heiis,  for  a  l,280«ci«  tract  of  land 
patented  in  ISSSi  to  Charles  L.  Harrison,  the  vendw  of  John  O.  Haixiaon, 
against  Mrs.  M.  J.  McMumy*  J*  B.  Harrington,  and  J.  E.  Wilson,  and 
against  Mrs.  S.  A.  Geo^  aoA  her  lAlldren,  and  agahist  J.  H.  Sears  and  Sun- 
uel  Gasstdy .  The  defendants  HcMurray ,  Hanin^n,  and  Wilson  elaim  parts 
of  a  tract  81^  Taras  in  width  off  the  west  or  north-west  side  of  tbe  Harrison 
sanrey,  (whicli  is  square  in  shape,)  eouTeyed  A^  12, 1856,  deed  parporfr- 
ing  to  bare  been  made  by  John  Thomas  Lee  fbr  G.  h.  HH-rison  for  locative 
Interest.  This  deed  was' a(Anowledged  August  12,  and  recorded  August  16, 

1866,  in  Na-nuto  county.  Tex.  Mitchell  conveyed  to  Doyle  by  deed 

May  28,  1857,  recorded  May  7,  lB6a  Doylo  deeded  SO  acres  off  of  the  lower 
or  soutk^end  to  Rodman,  May  28, 1857;  and  Bodman,  Deeembn  S,  1865,  oon- 
T^ed  the  80  acres  to  defendant  Harrington.  Doyle  deeded  20^  acres,  being 
tbe  north  or  upper  part  oi  said  Mitobell  tract,  to  Joseph  Wilson,  under  whom 
defendant  Wilson  bcdds  the  same  tesct.  September  12, 1865,  Doyle  made  a 
tttle-bond  to  William  MoMnm^,  whose  widow  Is  tha  defendant,  for  180 
acres,  being  the  lower  half  of  the  tawt,  less  the  Bodman  80  acres,  Doyle 
died,  and  Mrs.  Mary  A.  Dt^le  and  L.  J.  Hnftaian  administered  on  bis  estate; 
and  at  August  term,  1879,  of  probsto  court  at  HiU  county,  an  order  was 
made  "that  the  adminiatrator  of  tbe  estiUn  of  J.  W.  F.  Doyle  make  title  to 
the  h^  of  Wm.  M.  McMum^  to  tbe  land  described  in  the  bond  filed  in  this 
court."  O^ber,  18^  deed  was  made  by  Mary  A.  Doyle,  administratoiz* 
etc,  for  ttie  land,  to  defendant  Mrs.  McMurrsy,  reciting  the  full  psymeat  of 
the  purchase  mtmcgr.  It  was  in  evidenee  that  tlw  defendant  AfoMucray  had 
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resided  npon  tbe  land,  and  claimed  tt,  continuously  since  Decembet,  1865, 
save  a  few  months  while  she  was  absent  to  "school  her  children,"  during 
whieb  time  she  left  a  tenant.  She  had  buildings,  and  a  field  of  from  20  to  25 
acres  in  cultivation.  Htirrington  had  used  and  hauled  timber,  for  fire- wood 
and  other  purposes,  from  his  30  acres  ever  since  1865.  Defendant  Wilson 
proved  payment  of  taxes  on  bis  202  acres,  the  hauling  of  timber  from  it  for 
10  yeare'  continued  assertion  of  ownership.  The  defendant  Mrs.  GJeorge 
showed  posseesion  of  160  acres  of  the  l,280-<icre  tract  sued  for,  being  the  west 
half  at  the  John  Crenshaw  320  acres.  By  survey  the  confiict  with  the  Harri- 
son survey  is  shown.  She  proved  continuous  adverse  possession  for  over  20 
years.  She  also  proved  the  existenoe  and  contents  of  a  deed  to  her  husband 
made  about  October  10, 1866,  by  Lewis  Thomas  and  wife  for  tbe  west  half  of 
the  320  acres;  also  the  privy  acknowlalgment  of  Mrs.  Thomas  to  the  deed. 
It  was  shown  that,  in  1871  or  defendant  Mrs.  Qeoi^e,  in  Hillsborough, 
handed  the  deed  to  Charles  Warren,  with  request  that  he  have  it  recorded. 
Warren  testified  that  he  thinks  in  1872  he  received  a  deed  from  her,  and  that 
he  did  as  asked,  and  filed  the  deed  for  record,  and  paid  the  recording  fees. 
The  court-house  subsequently  was  burned,  and  its  contents,  records,  etc.,  de- 
stroyed. Tbe  defendant  George  made  affidavit  to  tbe  contents  of  the  deed 
and  its  loss.  She  also  testified  on  the  stand,  and  was  cross-examined.  She 
proved  payment  of  Uxee  on  tbe  land  for  the  years  1880,  1881,  1882,  1883, 
and  1884.  Her  husband  died  in  1866,  and  she  had  resided  on  the  land  ever 
since.  The  rendition  and  payment  of  taxes  was  upon  the  land  as  part  of  the 
John  Crenshaw  survey.  The  defendants  McMurray  and  George,  in  addition 
to  pleading  not  guilty,  pleaded  limitation  of  five  and  ten  years;  Harrington 
and  Wilson  pleading  not  guilty.  The  defendant  Sears  also  pleaded  not  guilty, 
and  exhibited  a  conveyance  by  Charles  L.  Harrison,  by  W.  A.  Cassidy  agent 
and  attorney  In  fact,  to  John  F.  Barnes  for  274  acres,  of  date  December  15, 
1875,  also  signed  by  Benick  &  Casslday.  The  consideration  for  tbe  deed  was 
$548  gold,  to  be  paid  as  follows:  One  note  for  $137,  payiible  on  or  before 
December  1,  1876,  to  order  of  Charles  L.  Harrison;  and  one  note  tor  same 
amount,  payable  same  date,  to  order  of  Benick  &  Cassiday;  one  note  for  $137, 
payable  December  1,  1877,  to  order  of  Charles  L.  Harrison*  and  one  note, 
same  date  and  amount,  payable  at  same  time  to  order  of  Benick  &  Cassiday, 
each  of  the  notes  retaining  a  lien  upon  the  274  acres.  There  is  some  ob- 
acuri^  in  the  relations  between  W.  L.  Harrison  with  Benick  Sc.  Cassiday. 
Bot  the  testimony  in  the  record  is  undisputed  that,  whatever  may  be  the  de- 
fecta  in  the  power,  still  John  O.  Harrison  sanctioned  the  sale,  by  receiving 
tbe  proceeds  of  the  two  notes  made  payable  to  tbe  order  of  his  father  and  ven- 
dor, C.  L.  Harrison.  It  was  in  evidence,  for  their  services,  Benick  &  Cassi- 
day were  to  have  half  iutei-est  in  the  proceeds  of  sales  of  such  lands  as  they 
should  recover  for  C.  L.  Harrison.  To  avoid  the  pleas  of  limitation,  plain- 
tiffs. In  rebuttal,  read  the  record  of  an  action  to  try  title  In  the  district  court 
of  Hill  county,  filed  March  81.  1875,  by  Charles  L.  Harrison  against  S.  A. 
George,  Martha  McMurray.  and  J.  E.  Wilson  for  tlie  land  in  contioversy. 
The  minutes  of  the  court  showed  continuances  from  term  to  term  until  De- 
cember, 1879,  when  it  was  dismissed  for  ¥rant  <^  prosecution  by  judgment  ot 
Mid  oonrt  on  motion  of  the  defenduits.  In  rebuttal  to  the  ease  made  by  d^ 
fendant  Sears,  the  pUUntills  offered  to  prove  (1)  that  tbe  two  notes  by  Barnes 
to  Benick  A  Cassiday  bad  never  been  paid;  (2)  agreement  showing  that  on 
May  19,  1879,  Benick  "has  this  day  sold  onto  Cassiday  aU  his  right,  title,  in- 
terest, and  diUm  in  and  to  all  partnership  lands  of  Benick  &  Cassiday;"  (4) 
deed  from  W.  A.  Oassl^ay  to  Samuel  Cas^ay  conveying  all  "grantee's  right, 
title,  and  claim  and  interest  in  and  to  all  lands,  and  scrip,  laud-warrants,  lo- 
cations, and  contracts  of  all  sorts  owned  by  grantor,  August  27, 1879;  (5) 
power  of  attorney  by  Samuel  Cassiday  to  Andersmi  ft  Flint  to  sell  and  convey 
all  Tight,  titk,  interest,  and  claim  he  had  under  formerdeed;"  daed  Ixom  Subr 
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uel  Gassiday  by  John  T.  Flint,  attorney  In  fact,  to  ^alnUfls,  dated  September 
30. 1885»  conveying  to  them  all  the  right*  title,  and  interest  of  grantor  in  the 
1,280  acres  sued  for;  (7)  it  appeared  that  Samuel  Casslday  was  defendant  in 
the  suit,  had  pleaded  not  guilty,  but  did  not  appear  by  counsel  at  trial,  nor 
was  his  plea  reiid.  To  the  testimony  defendant  Sears  objected,  and  it  was 
excluded,  because  the  deed  was  made  after  the  snit  had  been  instituted,  and 
the  title,  If  any,  was  acquired  since  the  filing  of  the  suit.  The  court  adds  to 
the  bill  the  further  reasons  of  his  actions:  "The  vendors  bad  parted  with 
their  title,  and  had  only  a  vendor's  lien  upon  the  land.  They  oould  not  con- 
vey by  deed  a  legal  title  to  the  land,  bat  only  such  interest  as  they  possessed ; 
that  is,  an  equitable  interest,  and  not  a  legal  title."  The  verdict  was  for  d&- 
fendant  McMurray,  under  deeds  introduced  by  her,  and  by  statute  of  limita- 
tions of  10  years;  for  J.  R.  Harrington  and  J.  E.  Wilson,  under  deeds  intro- 
duced by  them;  for  Harrington,  30  acres;  for  Wilson,  202}  acres;  fur  defend- 
ant Mrs.  S.  A.  George,  160  acres  of  land,  under  five  and  ten  years*  statute  of 
limitations;  and  for  defendant  J.  H.  Sears.  274  acres. 

Upon  the  effect  of  the  suit  by  G.  L.  Harrison  brought  March  31,  1875, 
upon  the  defense  of  limitations  we  are  referred  to  Armstrong  v.  Nixon,  16 
Tex.  610.  This  was  an  apppiU  from  the  refusal  of  the  district  court  to  allow 
Armstrong,  the  administrator  of  Whitman,  the  original  plaintiff,  to  l>e  made 
a  party  and  to  reinstate  the  case.  The  application  was  made  at  the  next 
term  after  the  order  of  dismissal,  which  was  entered  October,  1854.  Whit- 
man had  died  February  24,  1854.  On  appeal  by  the  adminiatratm,  the  judg- 
ment was  reversed,  and  the  order  of  dismissal  declared  a  nullity.  The  opin- 
ion further  states  that,  "  where  the  plaintiff  dies  before  the  verdict,  the  suit 
does  not  abate  until  failure  to  prosecute  on  scire  fansiaa  issued  by  the  defend- 
ant." Against  ttie  application  of  this  rule  to  the  case  before  us,  this  court 
has  held  "that  an  application  to  the  district  court  to  set  aside  a  void  judg- 
ment, and  proceed  with  the  case,  comes  too  late,  unless  made  within  the  time 
allowed  for  a  bill  of  review."  Weaver  v.  Shato,  5  Tex.  286,  cited  with  ap- 
proval in  Milam  Co.  v.  HoberUon,  47  Tex.  239.  Besides,  in  numerous  cases, 
our  courts  have  held  that  such  judgments  (against  a  defendant  who  bad  died 
before  verdict)  ai'e  "  not  void  but  only  voidable,  and  can  be  aeA  aside  by  a  pro- 
ceeding ooram  nobis;  that  is,  by  proceedings  in  the  same  court  where  ren- 
dered, showing  the  fact  of  the  death  at  rendition  of  the  judgment."  ffiddi^ 
v.  Steele,  28  Tex.  756;  Tavlor  t.  8now,  47  Tex.  464,  and  cases  cited.  In  this 
case  the  plaintiiT  died  September  24,  1878.  The  case  was  dismissed  l>ecaii^ 
ber,  1879.  He  had  conveyed  the  land  to  his  son  John  O.  Harrison,  Deeenober 
14,  1875;  and  the  deed  was  recorded  April  15,  1877  2So  application  was 
ever  made  by  the  representatives  of  the  plaintiff,  or  by  John  O.  Harrison,  to 
set  aside  the  order  ct  dismissal.  A  new  suit  was  brought  Mardi  81,  1885. 
Under  these  facts,  it  is  held,  under  autliority  our  own  courts,  tliat  the  or- 
der of  dismissal,  as  against  the  plaintiffs.  Is  flnal  and  valid.  It  follows  then, 
that,  as  the  suit  was  not  prosecuted  to  effect.  It  did  not  have  the  effect  of  att^ 
ping  the  running  of  the  statute  <^  limitations.  BhiOd*  v.  Soone,  22  Tex. 
198;  Chambw  v.  Shaw^  28  Tex.  169;  Hugkn  v.  Zone,  25  Tex.  866;  Can- 
noly  v.  Hammond,  58  Tex.  20. 

Upon  her  defense  of  limitations,  Mrs.  George  reeovwed  upon  the  lire  and 
ton  years*  statute.  As  the  testimony  to  her  continuous  adverse  pussesslon  is 
satisfactory  and  undisputed,  it  does  not  become  necessary  to  discuss  the  ques- 
tions raised  in  the  record  upon  tlie  effect  of  the  testimony  Introduced  in  buih 
port  of  her  plea  of  five  years.  Tlw  execution  and  contents  of  the  deed  to  her 
husband  for  the  west  half  of  the  Crenshaw  S20-acre  surveor  ynm  proven,  ft 
was  shown  that  she  had  caused  the  deed  to  be  filed  for  record  in  1872  in  the 
clerk's  office,  and  had  the  recording  fees  paid.  The  presumption  is  that  the 
clerk  did  his  duty,  and  recorded  the  deed.  Lawson,  £v.  63,  and  note. 
The  oonitJioiise  and  records  had  been  burnt,  ai^  presumably  her  deed. 
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Whether  the  filing,  which  for  some  purposes  is  equivalent  to  the  actual  rec- 
ord, l8  sufficient  as  a  basis  for  the  elaim  under  the  five-years  statute  of  limtt- 
alions,  or  whether  the  teelimony  be  sufficient  to  establish  the  registry  of  the 
deed  by  circamsbantial  evidence,  or  whether  secondary  evidence  be  competent 
to  prove  it,  need  not  be  determined.  The  jury  could  not  httve  found  against 
her  upon  the  lO-yeors  statute  without  a  total  disr^ard  of  tlie  teetiioony.  The 
10-years  adverse  possession  concluded  the  plaintiffs  as  to  the  160  acies  so 
held  by  defendant  George,  and  the  result  would  have  been  the  same  if  all  tes- 
timony under  the  claim  of  five  years'  limitation  had  twen  omitted. 

The  defense  of  Harrington  .and  Wilson  depends  alone  upon  the  power  of 
Lee,  as  attorney  in  fact,  to  convey  to  Mitchell  the  alleged  locative  interest  of 
813  varas  in  width  off  one  side  of  the  1,280-acTe  tract.  The  trial  was  on 
March  11,  1886.  The  deed  by  Lee  for  a  L.  Harrison  to  Mitchell  bore  date 
April  12,  1856.  It  was  duly  recorded  August  16,  1856.  MitcbeU  sold  to 
Uoyle,  May  28,  1857.  Doyle  biM  to  Murray,  September  12,  1865;  and  when 
Murray  moved  upon  his  purchase,  soon  aftra*.  there  were  improvements  upon 
it.  Tlie  entire  locative  interest  has  been  claimed  by  Doyle's  vendees  ever 
since;  Murray  and  his  widow  actually  residing  upon  their  purchase.  In  WaU 
rmu  V.  MoGrew,  16  Tex.  513,  Judge  Whr&lkb  remarks:  "A  power  to  exe- 
cute a  deed  will  in  many  cases  be  presumed.  2  Fhil.  £v.  (Cow.  &  H.  notes) 
812,  813.  In  most  cases  where  a  deed  would  be  evideucu  as  an  anoiwit  deed, 
without  proof  of  its  execution,  the  power  under  which  it  purports  to  have 
been  executed  will  be  presumed.  Tolman  v.  Smeraon,  4  Pick.  162;  People 
T.  McLeod.  1  Hill.  389;  J>oe  v.  Phelps^  9  Johns,  169.  In  Louisiana  it  haa 
been  held  that,  where  possession  had  followed  a  sale  made  by  an  attorney  in 
fact  for  a  period  uf  20  or  more  years,  the  authority  of  the  act  might  be  prft< 
flumed.  Bu/ioU  v.  Bmtdotuquie,  6  Mart.  (K.  S.)  153.  So  it  haa  been  held 
that  the  acquiescence  of  the  principal  in  possession,  under  the  conveyance, 
for  nearly  20  years,  will  authorize  the  presumption  ttiat  a  condition  precedent 
on  which  the  attorney  was  to  oonvey  the  land  had  been  fulfilled,  and  thirii  he 
liad  not  tniucflBded  his  power.  MeOonttOl  v.  Sotodrjft  4  Mon.  895.  A 
like  preanmptton  haa  beui  Indulged,  under  particular  ci^-umstances,  where 
possession  had  not  followed  the  deed,  and  considerably  less  than  20  years 
elapsed  after  Ita  executitm  by  the  attorney.  Foiman  v.  Crutckert  2  A.  K. 
Marsh,  69.  This  was  cited,  with  approval,  Dailey  v.  Starr,  26  Tex.  565; 
followed  in  LeUmd  y,Wilton,  34  Tex.  90,  and  Booper  v.  HaU,  35  Tex.  87. 
Again,  In  JoJauon  t.  Shamt  41  Tex.  434,  Justice  DfiViNE  recf^nizes  the  au- 
tbority,  in  t^nolple,  of  WaUranu  v.  MoGrvwt  16  Tex.  506,  and  applies  it  aa 
authority  to  the  facts  of  that  case.  In  Verammtdi  v.  Ifutcftinf,  48  Tex.  552, 
Jnstice  Gouxj>  cites  the  fall  paragraph  above,  and,  analogy,  suggests  that 
community  debts  might  be  jveeumed  from  lapse  of  time  as  a  foundation  for 
the  power  of  the  surviving  husband  in  selling  community  property.  The 
prindple  is  again  recognized  by  Chief  Justice  Moqbb  In  WUUanu  v.  Conifer, 
49  Tex.  600,  as  by  Justice  Bonnxk  in  JoAtison  v.  Timmons,  50  Tex.  534,  and 
in  Vermnendl  r.  Stttdtina,  66  Tex.  420,  by  Judge  Watts  of  the  commission 
ot  appeals,  with  approval  of  the  supreme  court.  See.  also,  lAwson,  Pres.  £v. 
419;  Delabii/arre  v.  Mvmioipaltty,  3  La.  Ann.  280;  Simsan  T.  J7cA«tojn,  22 
Cai.  581:  Winkleif  v.  Kaitne^  82  K.  H.  268. 

The  trial  judge  gave  the  eharge  following:  **17o  power  <tf  attorney  has  been 
read  in  evidence;  out  it  has  been  alleged  by  affidavit  that  said  power  of  at- 
torney, if  ai^  such  there  was,  has  been  lost  or  destroyed.  You  will  lotdc  to 
all  the  evidence  before  yon  to  aaoertain  whether  said  C.  L.  Harrison  ever  exe- 
cuted and  delivered  such  power  of  attorney,  if  any,  to  said  Lee  to  sell  the 
land  deeoribed  In  the  af(»esaid  deed;  and  you  may  consider  the  date  of  the 
deed,  the  time  of  its  ai&nowledgment,  as  well  aa  the  time  of  the  record  of  the 
■ame.  tlw  use.  oeoupatiou,  poa^ssion,  clainks  of  ownership,  if  any  such  there 
were,  by  Uie  said  defendant,  «  *  *  and  the  claim  (rf  plaintiffs  and  their 
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anceBtors,  Chas.  L.  and  John  O.  HaittsoDftosald  land,  such  as  maybeshown 
by  any  patent  and  deeds  Introdaoed  in  evidence,  together  with  any  other 
evidence  tending  to  show  that  said  power  of  attorney,  it  any,  wa»  or  was  not 
executed  by  said  G.  L.  Harrison  to  said  Lee ;  and,  if  the  preponderance  of 
the  evidence  tends  to  show  that  said  power  of  attorney  was  so  executed  and 
delivered  to  said  Lee.  then  you  may  presume  that  said  Ghas.  L.  Harrison  did 
execute  and  deliver  a  power  of  attorney  to  said  Lee  to  sell  the  said  505  acres 
described  in  the  deed  from  Harrison  to  Mitchell;  and.  If  you  so  find,  then you 
are  instructed  that  said  deed  is  snfflcient  to  divest  all  the  right*  title,  and  in- 
terest Harrison  had  in  the  land,  and  to  vest  it  in  said  MitoheU. "  This  charge 
la  an  application  of  the  principle  announced  In  Wtttroiu  JfeOncf),  and  re- 
peated in  the  caaea  foUowii^,  which  have  been  etted,  that  tram  great  lapse  ot 
time,  and  the  drciunstances  intending  the  title  sought  to  be  validated,  the 
jury  m^.  If  sattsfled  of  its  wdstuioe.  And  tiie  fact  of  ttie  exlstenoe  of  such 
power,  it  seems  that  aft«*  80  years  the  presumption  becomes  one  of  law  as 
an  ancient  document.  It  should  not  require  authorityto  reach  the  eondosion 
that  If  a  power  can  he  inferred  or  presumed  as  a  ftiet  from  posaeeaion  under 
it,  and  other  drcnmstances,  audi  as  Its  recitals,  poblicify  of  claim,  etc,  ao- 
oompanyinf;,  for  a  less  period  than  SO  yean,  that.  In  this  case,  where  less  than 
5  weeks  were  wanting  of  the  full  80  years,  the  verdict  should  be  oonciuslTe. 
The  charge  was  aand;ioned  by  authority,  and  the  Tordtat  supported  by  the 
testimony. 

The  TiUidiiy  of  the  conveyance  to  Mit<^dl  being  established.  It  conoludes 
the  litigHtion  against  the  defendant  MoMurray,  and  it  la  of  no  consequence 
whether  the  deeu  from  the  admtnistnitor  of  Doyle  was  sufficient  to  pass  the 
legal  title.  The  order  of  lAie  probate  court  directed  that  a  deed  be  made  to 
MeMurray,  in  accordance  with  the  bond  for  tiUe  made  by  the  deceased.  The 
deed  from  the  administrator  recited  the  full  payment  «f  tbe  purchase  money. 
These  would  constitute  an  eqnitaUe  title,  although  ttie  administrator  and  ad- 
ministi-atrix  both  should  havejolned  In  the  execution  of  the  deed.  Evidently 
the  mesne  conveyances  from  Mitchell  down  to  the  defendant  MeMurray  are 
of  little  imp(Mrtanoe  to  the  final  result  reached.  In  findli^the  existence  ol  the 
power  in  Lee  to  convey  the  locative  Intoest  to  HltoheU,  the  right  of  Ute  plain- 
tiffs was  concluded ;  and,  upon  the  verdict  upon  the  defense  of  10  years'  ad- 
verse possession,  tbedeed  to  defMidant  MeMurray  waa  aaet%d  only  as  defining 
the  boundaries  limiting  her  possession,  and  to  which  tee  actual  occupancy  ot 
her  field  and  house  by  oonstrucUon  extended. 

The  Judgment  in  favor  of  defendant  Sears  depends  upon  tbe  Iwal  effect  of 
the  deed  from  G.  L.  Harrison  to  Barnes,  vendor  of  Sears,  made  fay  w.  A.  Caasi- 
day,  attorney  in  fact,  December  1!^  1875.  It  Is  In  evldaice  that  C.  L.  Har- 
rison empowered  Benick  A  Onssiday  to  recover  his  Texas  lands;  that,  by  con- 
tract, B.  A  0.  were  entitled  to  one-halt  of  the  proceeds  of  sale  of  lands 
recovered,  and  which  Harrison  should  orders  be  sold,  or  they  might  have 
their  half  conveyed  to  themselves.  The  power  made  Sq»tunber  14, 1875,  t^' 
C.  L.  Harrison  to  B.  &  G.,  authorizing  them,  or  either,  to  sell  tiiis  Harriscm 
survey.  Is  sulflciently  proved.  Gasslday  was  not  a  party  to  this  suit,  nor  is  his 
interest  in  it  apparent.  He  was  therefore  a  cmnp^nt  witness  to  dectara* 
tions  hy  Harrison  to  him.  The  loss  of  the  power  of  attorney  was  shown,  and 
search  for  it.  Gasslday's  testimony  to  the  contents  and  execution  of  it  was 
competent,  and,  in  connection  with  the  imperfect  record  of  it,  was  SMtisfao- 
tory.  Besides  this,  it  is  undisputed  that  the  purchase  money  to  the  extent  of 
the  one-half  evidenced  by  the  two  purchase-money  notes  made  by  Barnes  to 
C.  L.  Harrison  were  in  fact  collected  and  received  by  John  O.  Harrison,  wliose 
beii-s  are  the  plttintifFs.  They  cannot  recover  the  land,  and  retiUn  Oie  pur- 
cliDse  money  thus  paid.  The  testimony  showed  both  the  l^al  and  eqeitable 
tItte,only  Incumbered  with  the  Hen  for  the  one>baU  ttie  pmwhase  money  owing 
upon  the  notes  to  Benick  A  Cassidigr. 
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The  court  properly  excluded  the  relense  by  Renlck  to  Oasslday.  from  Cassi- 
dsj  to  his  brother  Samuel  CassidH  j,  and  from  the  attorneys  of  Samoel  Cassiday 
to  the  plaintiff.  The  reasons  given  by  the  trial  judge  are  well  taken,  and 
satisfactory.  The  quitclaim  to  plaintiff  bore  date  eight  months  after  the  in- 
stitution of  suit.  Beni^  &  Cnssidiij,  upon  the  sale  to  Barnes,  were  entitled 
to  half  the  proeeedi;  that  is  to  the  two  notes  taken  in  their  name,  reserving 
the  vendor's  lien.  These  notes  carried  the  lien;  and,  aside  from  this  lien, 
Beni<^  &  Gassiday,  after  the  sale,  held  no  other  interest  in  the  land.  Sears, 
on  baying  from  Barnes,  took  tbe  land  sabjeet  to  the  lien.  The  superior  title 
lo  the  land  may  have  remained  in  Harrlscm;  but,  upon  pajrment  of  the  two 
notes  to  "BxcrXttm,  there  remained  nothing  against  the  tttle  of  Sean  but  the 
lien  to  seours  the  notes  to  Benlok  A;  Cm^aajf.  The  attempted  release  of  title 
to  tlw  land  by  Ssmoel  Casdday,  after  the  suit,  did  not  pass  auy  right  in 
VtM  land  as  s^pdnst  Sears,  nor  against  tiie  lien  fidlowingttie  notes.  The  rights 
of  the  kfdden  of  these  notes  are  not  before  tbe  court  for  adjudication.  The 
deed  to  Banes  bore  date  December  15,  while  tiie  deed  to  John  O.  Harrison 
date  Deoember  14, 1875.  The  lattw  was  eonented  in  Kentucky,  and  was 
not  recorded  until  1877.  But  the  vendee.  John  O.  Harrison.  In  taiss^ement 
with  his  jbtber's  agents,  (Benl^&Ca8sidiqr.)Teo(^iMd  the  sale,  and  received 
tbe  moncty  from  tfe«  sale  as  above  stated. 

These  oonelesions  dispose  (tf  the  esse.  Some  matteis  ue  urged  In  the 
brieCs  tot  appellants  not  directly  passed  upon.  It  is  InsiBted  that  the  payment 
of  taxes  upon  tbe  west  half  of  tlw  Crenbiaw  820  acres-tract  could  not  be  such 
pigment  upon  the  HairisoD  tract  as  is  oontem)iUted  by  tbe  flve-years  statute 
of  llmltsUms.  Tbe  actual  oonOiot  between  tlie  west  halt  of  the  Crenshaw 
with  the  surv^  dalmed  by  the  plaintiffs  is  shown  1^  the  testimony  of  the 
county  survegrw.  The  payment  was  upon  the  identical  land.  So  d^endant 
QBoxgia  entered  upon  the  land  under  the  Orenshaw  sarvcgr,  her  aotuid  posses- 
ion of  part  extended*  1^  eonstructlon,  to  the  lines  of  her  tltto;  there  being 
no  actiwl  pos8CBSi<m  upon  the  tdder  survey  not  limited  by  specific  boundaries. 
Whether  RenldE  A  Gassiday  sold  fbr  cash,  as  tbelr  authority  required,  is  not 
mortal,  when  tt  is  shown  tbst  thir  sale  on  credit  was  sanctioned  J<An 
O.  Harrison  in  taking  the  notes,  and  receiving  the  purchase  mon^  upon 
them.  His  heirs  ue  bound  by  his  raUficatlon,  r^^less  of  tbe  terms  of  the 
power. 

There  is  no  entse  in  the  record  which  oonld  have  altered  the  lesolt  ctf  tbe 
oase.  The  judgment  ]below  is  aiSlrmed. 


MoMKS  V.  McObadt. 

(.Supreme  CmiH  of  Texas.  May  23, 1888.) 

JuDOMBST— ErFECT— Res  Adjddioata. 

In  an  action  by  A.  against  B.  for  damages,  tiie  petition  allemd  fhat  B.  told  A.  a 
tract  of  land,  reprosented  that  the  title  was  perfect,  and  asreea  to  give  a  deed  with 
ceneral  warrant ;  that  they  went  together  to  C,  and  nrociired  him  to  draw  such  a 
deed;  that,  when  it  waa  handed  to  B.  to  sign,  he  secretly  aod  fraudulently  Inserted, 
after  the  waiTanty,  the  words  "in,  under,  or  through  me," — thereby  making  it  a 
special  warranty ;  that  A.,  in  ignoranoe  of  the  insertion,  paid  the  purchase  price, 
and  accepted  tbe  deed;  that  suDsequentlyD.  brought  suit  anlnat  A.,  and,  under  a 
SQperior  title,  recovered  a  portion  of  tbe  land.   B.  answered,  and  gave  evidence  to 

{irove,  that,  in  the  suit  between  A.  and  D. ,  A.  made  him  (B.)  a  party  defendant,  sd- 
eglngthesame  grounds  for  relief  as  in  this  suit ;  that  under  B.'s  plea  that  the  agree- 
ment was  only  for  a  special  warranty,  and  on  the  evidence,  the  court  in  that  suit  ad- 
judged that  be  go  hence  without  day,  and  recover  of  A.  his  costs.  Held,  that  the 
question  as  to  the  character  of  the  warranty  agreed  upon  was  m  oiVtidloaAL 

Appeal  from  district  court,  Fannin  county. 

This  was  an  action  by  8.  J.  McOrady  against  James  Monks  to  recover  dam- 
ages for  alleged  fraud  in  the  execution  of  a  deed.  There  was  a  venlict  and 
judgment  for  plaintUE,  and  defendant  iq^eals. 
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Taylor  4  Gatttnoav^tarmppeSitaA,  Ja$,  S,  Lffdt^faxtALmk  A  Thurmond^ 
for  appellee. 

Walkeb.  J.  Jane  2,  1885>  McQrady  saed  Monks,  ailing  that  May  19,. 
1888,  the  patties  made  a  contract;  Monks  agreeing  to  convey  to  McGrady.  1^ 
a  good  and  sufficient  deed,  142^  acres  of  land  described,  at  lour  dtrflars  per 
acre.  That  Monks  made  wid  delivered  a  deed  £or  the  land,  leceiving  the  price. 
That  January  8,  1885,  H.  J.  MoBae  instituted  a  suit  against  MeGrady,  and 
thereafter  recovered  judgmesit,  for  88  acres  of  said  imd,  (r^srriBg  to  the  pa* 
pers,  judgment,  records,  and  decree  in  said  suit,)  and  for  costs.  That,  before 
the  sale.  Monks  took  McGrady  over  the  land,  and  pointed  out  the  oorneia; 
and  represented  falsely  and  knowingly  that  be  had  a  good  title  to  the  whole 
tract,  that  he  had  had  the  title  examined  by  eminent  counsel,  and  that  he 
would  give  McGrady  as  good  a  title  as  could  be  made  in  Texas.  That  all 
these  representatioDS  were  false,  and  known  by  him  to  be  false,  and  wera 
made  for  the  purpose  of  overreaching  McGrady.  Th^  McGmdy,  twUeviog 
said  representations  were  true,  paid  the  purctiaae  money  on  assurance  of  re- 
ceiving such  deed  as  Monks  promist^.  That  the  parties  came  to  Bonham,  and 
employed  G.  W.  Blair,  district  clerk,  to  draw  up  a  general  warranty  deed  for 
the  land.  That  said  deed  was  so  drawn.  McGrady,  examining  and  accepting^ 
it,  cloeed  the  sale,  and  handed  the  deed  back  to  Monks  to  sign  and  acknowl- 
edge, which  he  proceeded  to  do;  but,  wldlehewassigninghisnametothedeed, 
he,  without  MciGrady's  knowledge,  covertly,  after  the  deed  had  been  exam- 
ined, inserted  the  words  "in,  under,  or  through  me;"  thus  ohanging  the  gen- 
eral warranty  to  a  special  warranty.  Ttiat  McGrady  was  not  aware  of  tho 
attenUiion  until  after  he  was  sued  by  McBae.  Tttat,  induced  by  the  fraudu- 
lent representations  <tf  Monks,  McGrady  had  paid  out  the  purchase  money, 
9352;  had  expended  money,  in  costs,  $43,  and  attorney's  fees.  #50, — with  very 
full  allegations  as  to  Monks'  conduct.  Plaintiff  asks  $3,500  vindictive  dam- 
ages. The  defendant  Monies  answered  (1)  excepting  to  the  petition ;  (2)  gen- 
eral denial;  (3)  the  plea  of  former  judgment:  ''For  that  In  the  case  of  .ff. 
MoRae  v.  8.  J.  Mctfrady,  No.  2,659.  this  defendant  was  made  a  party  to  said 
suit  as  a  defendant  by  the  plaintiff  (McGrady)  in  this  suit,  wherein  this  plain* 
tifT  charged  this  defendant  with  being  a  warrantor,  and  having  fraudulently 
changed  said  Wiirranty  deed  to  a  quitclaim  deed;  that  tbis  defendant  answered, 
said  charge  by  a  general  denial  and  allt^ation  that  he  only  agreed  to  make  said 
McGrady  a  special  warranty  deed,  and  asking  the  court  to  dismiss  him,  with 
his  costs;  that  said  issues  were  submitted  to  the  court,  and  there  tried  upon 
evidence  of  the  parties  j^ro  and  con.,  and.  after  hearing  the  evidence,  and  the 
presentation  of  the  case  by  the  attorneys,  the  court  rendered  judgment  for  de- 
fendant, discharging  him,  with  his  costs  against  the  plaintiff.  Wherefore  he 
says  that  the  Issues  involved  in  this  case  are  tbe  same  as  were  involved  in  the 
case  of  McHae  v.  McQrady,  and  were  tried  and  adjudicated,"  etc.,  and  that 
he  had  a  good  title  to  tbe  land,  and  had  conveyed  such  titie  to  McGtady.  The 
general  demurrer  of  defendant  was  sustained,  and  also  the  items  of  costs  and 
attorney's  fees.  By  trial  amendment  plaintiff  alleged  that,  at  the  time  of  his 
purcliase,  the  88  acres  belonged  to  McBae,  and  that  Monks  knew  or  might 
have  known  the  fact;  the  suit  and  recovery  by  MoBae.  On  the  trial,  Mc- 
Grady testified  sutratantially  as  his  allegations  in  the  petition.  It  appe;ired, 
however,  that  he  had  negotiated  for  the  land  with  Monks'  vendors  10  or  12 
years  before,  and  that  Monks  offered  more  for  the  land,  and  got  it.  He  had 
lived  near  the  land  for  many  years.  Blair  teetiSed  that  he  wrote  the  deed  on 
printed  blank  forms.  He  did  not  remember  the  change,  or  the  addition  of 
the  words.  Defendant  Monks  testified:  "1  told  McGrady  I  would  give  him 
a  special  warranty  deed;  did  not  tell  liim  I  would  give  him  a  general  warrantiy 
deed.  We  agreed  on  the  trade,  and  got  Blair  to  write  the  deed.  It  was  writ- 
ten on  a  blank  general  warranty  deed.  1  did  not  gire  Blair  aqy  inatraotioni 
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how  to  write  the  deed.  McGrad}'  seemed  to  know  the  title,  and  clafmed  to 
be  satisded  with  it.  I  wrote  the  words  •  in,  nnder,  or  through  me '  before  I 
eigned  the  deed.  McGrady  paid  me  the  money, — ^four  dollars  per  acre."  On 
croflB«exami nation:  "We  were  both  present  at  Blair'soffloe  at  the  time  of  the 
writing  and  signing  of  the  deed.  Don't  recollect  that  that  we  told  Blair  to 
write  a  general  warranty  deed.  I  made  the  insertion  of  the  words  *  In,  nnder, 
or  through  me  *  at  the  time  I  signed  the  deed.  I  did  not  tell  Blair  or  MeGrady 
that  I  was  putting  in  said  insertion;  did  not  think  it  was  necessary  to  tell 
tbem  of  it."  The  pleadings  and  judgment  were  read  from  the  case  of  MeSae 
T.  McQrady.  In  the  original  answer,  after  jdea  (rf  not  guilty,  defendant  Mc- 
Chudy  all^^  his  purehue  of  ttie  acres  from  Monies  on  May  19, 1883; 
and  that  "by  agreement  with  Mcmks  in  ttie  purchase,  that  said  Monks  agreed 
with  this  defendant  be  would  warrant  and  forever  defend  the  said  premises. 
no  conveyed  1^  him  to  defendant,  gainst  all  persons  lawfully  claiming  or  to 
claim  the  same,  or  any  put  thereof;  that  after  said  trade  was  made,  and  all 
the  terms  of  said  sale  a^eed  upon,  and  the  deed  had  been  drawn  up  according 
to  said  ^reement,  the  said  Monks,  without  the  consent  or  knowledge  of  de- 
fendant, added,  after  the  clause  of  warranty  of  said  title,  the  words  *  in,  un- 
der, or  through  me;'  that  sidd  wturds  were  discovered  by  defendant  in  said 
deed  for  the  first  time  since  the  institution  of  this  suit;  that  said  words  were 
no  part  of  said  contract  of  sale,  and  the  said  deed,  without  said  words,  was 
the  true  deed  agreed  upon  by  defendant  and  said  Monks  as  evidence  of  said 
contract,  and  was  so  written  by  BUir,  who  wrote  said  deed  tot  defendant  and 
Monks.  Wherefore,  defendant  prays  the  court  to  cite  said  Monks  to  appear 
and  defend  this  suit,  and  for  the  other  relief,  general  and  special,  proper  in 
the  premises."  The  answer  of  Monks,  filed  February.  1886,  after  a  general 
denial,  is  as  follows:  "For  answer,  d^endant  Monks  denies  all  and  singular 
the  alleg^ons  contained  in  said  petition,  wherein  it  is  charged  ttiat  he  Is  lia^ 
ble  on  said  warranty.  For  special  answer,  Idiis  defendant  says  it  is  true  that 
he  sold  the  land, "  etc. ;  "  but  he  says  there  was  nothing  said  between  him  and 
said  MoQrady  ^out  a  general  warranty;  that  he  got  Blair  to  write  the  deed 
oonv^Ing  tlie  premises  to  said  McGrady;  that  Blair  wrote  the  deed  on  a  blank 
warranty  deed ;  that  he  read  the  deed  to  this  defendant,  who  inserted  the  words 
*  in,  under,  and  through  me; '  that  said  deed  was  afterwards  read  to  McQrady 
by  Blair,  who  then  and  there  aonpted  the  same,  and  expressed  himself  satis- 
fled;  that  MoQrac^  took  possession  of  said  deed,  and  paid  the  consideration." 
The  jodgment  in  MoBm  v.  MoQrady  was  read.  McBae  recovered  the  land. 
FrovisioDS  were  made  for  payment,  etc..  for  Improvements;  and  that  McGrady 
take  nothing  l^r  this  suit  as  to  defendant  Monks,  and  tbst  defendant  Monks 
go  hence  without  day,  and  recover  of  McGrady  all  costs  herein  expended.  It 
was  also  shown  that  on  the  trial  of  the  McHae  v.  Mo&radg  suit,  February, 
1885,  and  in  which  McHae  recovered  judgment  for  the  land,  the  same  testi- 
mony as  to  the  writing  of  the  deed,  the  agreement  to  make  the  deed,  and  the 
kind  of  deed,  was  submitted  to  the  court  by  Monks,  McGrady,  and  the  clerk. 
Blair,  as  given  on  the  trial  of  this  cause,  for  the  same  purpose.  Among  other 
things,  the  court  cAiarged  tbe  jury:  "If  the  qualification  to  the  warranty,  the 
words  '  in,  under,  or  through  me,*  were  put  in  tbe  deed  before  iLs  deliveiy, 
iind  plaintiff  accepted  the  same  knowing  such  words  were  in  it;  or  If  plaintiff 
agreed  to  accept  the  deed  with  these  words  in  it,  or  to  accept  a  special  war- 
ranty deed,  and  that  lie  did  accept  sucli  deed,  then  you  will  find  for  the  de- 
fendant." The  defendant  asked  the  court  to  charge  the  Jury  "that  if  you  be- 
lieve from  the  evidence  that,  in  the  suit  of  McHa«  v.  MeQrady,  McGrady  an- 
swered and  alleged  that  James  Monks  agreed  to  give  him  a  warranty  deed,  and 
that,  after  said  deed  was  written  up.  said  Monks,  without  his  knowledge  and 
consent,  iAserted  the  words  allied  in  plaintiff's  petition,  and  that  defendant 
answered,  denying  said  allegations;  that  said  issue  was  tried  before  the  dis- 
trict judge  In  said  cause  of  Me&ae  t.  MeOrady,  and  that  the  court  rendered 
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judgment  on  said  issae.  then  I  ehai^  you  that  said  pl^ntiff  is  estopped  from 
denying  the  effect  of  said  judgment."  This  was  refused;  the  judge  indorsing 
on  itt  "because  I  do  not  think  the  pleadings  or  issues  made  in  the  case  of  Mc- 
Rae  V.  McQrady  and  Mtmkt  are  the  same  as  those  involved  in  this  case." 
Judgment  was  for  plaintlfl  for  t  *  and  defendant  appealed. 

Whatever  right  McGrady  Iwd  to  call  Monks  into  the  suit  hy  McBae  was 
based  upon  the  allegation  that  Monks  was  his  warrantor  for  the  land  in  con- 
troversy. McGrady  alleged  that  his  deed  from  Monks  had  been  tampered 
with,  so  as  not  to  contiUn  the  contract  between  them  as  to  the  warranty,  aa- 
aerting  that  the  restricting  words  had  been  added  without  his  knowledge. 
Mtmkei  denied  this.  Insisting  that  the  deed,  when  executed*  had  the  resteict- 
Ing  clause  to  the  warranty,  and  that  its  teroia  w«e  understood  by  the  parties. 
Whether  this  proceeding  on  the  part  <Ht  McOrady  was  to  avail  himself  of  his 
right  to  make  his  alleged  warrantor  a  party,  (Ber.  St.  art.  4788,)  or  was  an 
effort  to  have  the  instrument  r^ormed  so  as  to  express  the  actual  contract  be- 
tween him  and  his  vendor,  it  is  clear  that  the  matter  in  issue  was  the  inquiry 
whether  the  qualifying  words  formed  part  at  the  deed  when  it  was  executed. 
The  judgment  of  the  court,  that  McGrady  take  nothing,  and  that  Monks  re- 
cover his  costs,  was  an  adjudication  of  this  matter  between  the  parties.  The 
suit  brought  by  McGrady  against  Monks  in  its  results  depends  upon  whether 
the  liralled  warranty  was  in  fact  in  the  deed.  The  court  submitted  It  as  a 
controlling  fact  to  the.  jury,  but  refused  to  submit  the  plea  of  former  judg- 
ment upon  the  issue,  although  pleuded.  and  there  was  evidence  supporting  it. 
Whether  the  deed  had  In  it  a  general  warranty  or  not  was  distinctly  in  issue 
in  both  Buita ;  the  same  testimony  for  and  against  was  used,  and  would  be 
necessary  to  sustain  or  defeat  the  action  or  defense;  the  cause  of  action,  the 
liability  of  Monks  for  the  defective  title,  was  the  same;  the  former  trial  was 
upon  its  merits.  These  facts  meet  all  the  ordinary  tests  requisite  to  judg- 
ment estoppels.  Freem.  Judgm.  256-259;  Philipowshi  v.  Spencer,  63  Tex. 
€07;  Teal  v.  Terrell,  48  Tex.  508;  Tadloek  v.  Eccles,  20  Tex.  791;  Foster  v. 
Wells,  4  Tex.  101.  It  was  error  to  refuse  the  instruction  asked  by  defendant 
as  to  the  efTect  of  the  former  judgment.  The  trial  amendment  was  sufficiently 
speciBc  to  show  cause  of  action.  What  means  of  knowledge  McGrady  bad. 
and  whether  he  was  deceived,  was  a  matter  of  defense.  If  the  deed,  when 
executed,  had  in  it  the  general  warranty,  the  right  to  recover  would  result 
upon  the  failure  of  title.  The  judgment  in  the  former  suit  bound  all  parties 
to  ihe  suit.  If  the  deed  was  only  a  special  warranty,  no  liability  followed  the 
jmlginent  against  McGrady  for  the  land.  Where  it  is  sought  to  rectify  a  deed 
for  mistake  or  fraud,  the  evidence  must  be  clear  and  satisfactory.  Adams, 
£q.  168,  and  cases;  Railroad  Co.  v.  &arrett,  62  Tex.  139;  Cook  v.  Sparks, 
47  Tex.  28;  Cfrooms  v.  Rust,  27  Tex.  284,  and  cases  cited;  Bigltam  v.  Biff- 
ham,  57  Tex.  238.  It  is  questionable  whether  the  testimony  in  the  record  to 
tlie  alleged  alteration  is  satisfactory.  McGrady  and  Monks  contradict  each 
otiier;  while  the  only  other  witness  present  can  give  no  help,  remembering 
nothing  on  the  matter  in  disputei 

For  the  error  above  noted,  the  judgment  is  revexaed.  and  cause  remanded. 


Low  et  dLv.  lAJSixr. 
CBupreme  Court  of  Texas.  Hay  16, 1888.) 

1.  H0MBSTBiJ>~pBBMl8B8  VOR  BXBROIBB  OW  BUSnTBBS. 

Uoder  tin  Texas  homestead  law,  one  residlog  on  property  whloh  he  does  not  own 
may  claim  aft  a  homestead  a  lot  upon  whksh  are  ereoteda  gio  and  mill  buildings,  for 
the  exercise  of  his  businees  and  calUng. 
&  Samb—Fixidbss— Chattel  Mobtoi.ob. 

Where  a  mortgage  was  given  upoo  the  machlaeiy  of  a  gin-mill,  wUoh  waa  at- 
tached as  a  fixture  to  the  realty,  and  the  mortgagee,  instead  of  foreclosing  the 
mortgage,  sues  on  the  note  secured  thereby,  and  levies  on  such  machinery,  the 
mortgagor  may  olalm  it  as  his  hnaestead. 
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8.  E^rlnB?rcE — Sbcoksut-— Focnsation. 

Where  a  seller  of  machinery  indorsed  the  pnrobsBn-*!  notes,  and  delivered  the  oon- 
tnttit  of  purchase  to  the  indorsee,  evidence  that  he  afterwards  wrote  to  the 
doreee  for  such  contract,  without  obtaluiiig  it,  does  not  show  snffldeat  effort  to  ob- 
tain the  original  to  admit  secondary  evidence  of  its  contents.* 
4.  BxEHPTioiTs— WBONeruL  Snsmw— Mbabubb  ov  DAiuaas. 

In  an  action  for  Ittvrlng  upon  exempt  pnqtartj,  tlM  Talm  of  Che  ^nper^  takaiir 
with  interest,  is  the  lunit  ox  damages. 
Bh  ▲ppbai^Fbaotici— AinemiaxTi  or  Ebbok. 

An  assigDment  that  **tika  ooort  ened  in  Its  ehacge  to  the  Jmy"  la  too  general  to 
require  attention. 

Appeal  from  district  court,  San  Saba  county. 

Action  by  W.  W.  Tandy  against  B.  M.  Low  and  aoother  for  levying  upon 
exempt  property.  Plaintiff  purchased  machinery  for  a  gin-mill  of  defend- 
ants, and  attached  It  to  buildiftgs  on  a  lot  which  he  used  for  the  poi-poses  of 
the  gin-mill,  residing  upon  another  lot  not  his  own.  He  mortgaged  the  ma- 
chinery and  the  lot  to  defendants,  who,  instead  of  foreclosing  the  mortgage* 
levied  on  the  machinery  under  a  judgment  obtained  on  the  note  secured 
thereby.  FlaintilT  claimed  the  property  us  bis  homestead,  and  obtained  judg- 
ment for  tSOO.  the  value  ot  property  being  only  $447.50,  and  defendants  ap- 
peal. 

W.  M.  Allison,  S.  H,  Ward,  and  F,  ff.  MorrUt  tor  appellants.  Fisher  A 
Towner,  for  appellee. 

Walkkb,  J.  The  use  by  Tandy  of  the  lot  upon  which  the  gin  and  mill- 
buildings  were  erected,  for  the  exercise  of  his  business  and  calling,  made  the 
premises  a  homestead  under  the  law.  His  residence  upon  leased  property 
could  not  affect  the  right  to  exemption  for  his  place  of  business  given  by  the 
cunatitutiou  and  laws  of  the  state.  Gage  v.  NtbUtt,  57  Tex.  ^11.  The  judg- 
ment on  the  note  against  Tandy  and  his  sureties,  without  foreclosure  of  the 
mortgage  upon  property  incumbered  with  the  note,  only  authorized  execution 
ii^iiinst  property  not  exempt;  that  is,  property  liable  to  forced  sale.  The 
uiurLgage  upon  the  property  seized,  not  being  enforced,  did  not  affect  the 
question  of  liability  of  the  property  to  levy  and  sale.  Hargrave  v.  Simitson^ 
25  Tex.  397;  Fisher  v.  Ftxite,  25  Tex.  Supp.  316;  Jiradshaw  v.  Houst,  43  Tex. 
146;  Cannon  v.  McDcmiel,  40  Tex.  315.  The  cotton-gin  and  other  machinery 
seem  to  have  been  placed  in  buildings  upon  the  lot,  and  to  have  been  attached 
as  fixtures  to  the  realty.  While  the  mortgagor  of  personal  property  has  a  re- 
stricted control  of  it,  he  cannot  sell  or  remove  it;  still,  subject  to  foreclosure, 
either  by  sale  by  trustee  or  by  judicial  order,  the  mortgagor  can  so  use  it  as  to 
make  it  exempt  from  seizure  and  sale  by  any  other  creditor  or  in  any  other 
mode  than  by  foreclosure.  Tlie  court  then  did  not  err  in  sustaining  excep- 
tion to  that  part  of  the. answer  setting  up  the  mortgage  by  Tandy  to  secure 
the  bote  upon  which  the  judgment  had  been  rendered  as  a  defense  to  the 
seizure  without  foreclosure  of  property  exempt  from  execution,  nor  for  ex- 
cluding the  mortgage  when  offered  in  evidence.  As  to  the  exclusion  of  sec- 
ondary evidence  of  the  contract  of  purchase  of  the  machinery,  the  record  does 
not  show  sufficient  effort  to  secure  the  original.  Low  &  Low,  as  agents,  had 
Bold  the  gin,  to  Tandy,  and  bad  indorsed  tals  notes  for  the  property,  and 
forwarded  them  to  parties  at  Dallas,  who  subsequently  failed  in  business,  and 
did  not  return  the  contract  when  wcitten  to  for  it.  Nor  doee  it  appear  that 
these  parties  were  Its  proper  custodians.  But  the  testimony  is  not  material 
to  the  Issues  upon  which  It  Is  evldentthe  case  wasdecided.   The  assignment, 

*  Aa  to  what  Is  neoessary  to  render  admissible  secondary  eridence  of  the  contents  of 
written  instrumeota,  see  Silva  v.  Bankin,  (Oa.)  4  8.  E.  Rep.  766,  and  note;  Roll  v.  Rea, 
at.  J.)  IS  AtL  Rep.  9W,  and  note:  Crafts  v.  Doughertv,  (Tex.)  6  B.  W.  Rep.  850;  Mo- 
Gormick  v.  Joseph,  (Ala.)  3  South.  Rep.  766;  Rauway  Co.  v.  StritMand,  (Ga.)  6  8.  B. 
Bep.  87:  Roehl  v.  Baomesser,  (Ind.)  15  M.  B.  Rep.  849;  Village  ot  Poncav.  Crawford, 
(N«k)  ffs-N.  W.  Bep.(K»;  Leak  v.  Covington,  (N.  O.)  ftS.  B.  Bep.ML 
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"the  court  erred  In  Its  charge  to  the  jury,"  la  too  geneni  to  require  atten- 
tiott.  The  Terdlet  ss  to  the  use  made  by  Tandy  of  the  lot.  and  the  manner  of 
use  of  the  machinery  as  flztures,  is  sufficiently  sustafned  by  the  testimimy. 
The  verdict,  however,  is  excessive,  and  the  remittitur  in  excess  of  the  testi- 
mony is  allowed.  Jadgment  below  ia  rerened,  and  here  rendered  tax  6479.28. 


MgEhttbb  9.  Da  Loho. 
(Sypnme  Count  of  Tooom.  Hay  90, 188S.) 

VnnKOi  am  Vnron— VnrooB's  Lm— FAiLiraa  ov  Titu  as  Dsrairas. 

bi  an  aetlon  to  enforce  a  ▼rador's  lien.  It  appeared  that  defendant,  with  full 
knowledge  o<  the  facts,  and  wlthont  fraud  or  miBtake,  took  a  defective  tax  title, 
and,  being  aware  of  the  danger  of  loss  tberebiy',  aocepted  a  deed  with  speciAl  war- 
ranty; plataitUt  having  refosed  to  oanvoy  with  geoinal  warranty,  fieul,  that  de- 
fendant oould  BOt  avtnd  payment  of  the  pandiaae  mco^  on  the  gnnmd  of  titUnTe  of 
tttle. 

Appeal  from  district  conit,  Tom  Onen  vormtj. 

Action  by  H.  G.  Mclntyre  agslnat  G.  W.  De  Long  to  foredoae  a  Tendor^s 
lien.  D^endant  pleaded  failure  of  title  as  to  one  tract;  and  jndi^ent  as  to 
the  note  for  the  purchase  money  for  that  tract  was  rendered  in  bis  favor* 
from,  which  judgment  plaintiff  appealed. 

Tarver  A  Cochran,  for  appelant.  /.  W.  Sill  and  T,  C.  Wynn,  tx  appelee. 

Walker,  J.  This  is  so  appeal  from  a  judgment  against  Sfclnlyre  in  a 
suit  brought  by  him  upon  a  promissory  note  made  by  De  Long  to  plaintlfF  for 
6800,  and  to  enforce  the  vendor's  lien  retained  upon  one-third  interest  in  the 
Mary  Harrison  survey  of  1,280  acres  of  land,  being  one-half  d  a  two-thirds 
interest  In  said  surv^  conveyed  by  tax  deed.  May  7,  1878,  by  A.  Mcllvaine, 
sheriff  of  Tom  Oreeu  county,  to  John  Lackey,  and  to  said  Hcbityre.  The  pe- 
tition contained  appropriate  averments  for  the  judgment  and  decree  asked. 
Another  note  and  foreclosure  were  included  in  the  petition,  ainut  which  there 
is  no  controversy.  The  defendant  pleaded  failure  of  titie  to  tiie  land  for 
which  the  note  was  made;  alleging  that  the  only  title  held  Mclntyre  at  his 
sale  was  a  tax  deed  void  on  its  face.  Prayer,  atoo,  for  9250,  cash  payment  on 
the  land.  The  testimony  showed  the  note,  as  alleged,  made  hythe  defendant 
to  plaintUf  of  date  January  4, 1884,  and  payable  one  year  thereafter,  with  In- 
terest at  12  per  cent,  from  date,  and  payable  annually;  vendor's  lien  retained. 
The  deed  oS.  same  date  by  Mclntyre  to  De  Long  recited  a  cash  payment  of 
6250,  and  the  making  of  ttie  note  for  $800,  as  consideration  for  which  "  I  have 
granted,  bargained,  sold,  and  released,  and  by  these  presents  do  grant,  bar- 
gain, sell,  and  release  and  quitclaim,  unto  the  said  G.  W.  De  Lung  all  that 
tract  of  land  known  and  described  as  follows:  My  undivided  half  interest  in 
and  to  the  undivided  I  of  survey  No.  809,  abstract  No.  321 ,  in  name  of  Mary 
Harrison,  lying  and  being  situated  in  the  South  fork  of  the  Concho  river, 
*  *  *  and  containing  425  acres  more  or  less. — it  being  the  undivided  half 
of  Uie  same  land  conveyni  by  A.  Mcllvaine,  sheriff  of  Tom  Green  county,  to 
John  Lackey  and  H.  C.  Mclntyre  by  deed  dated  May  7,  1878,  and  recorded  in 
records  of  Tom  Greeu  county,  in  Book  B,  p.  628;  together  will  all  and  singu- 
lar the  rights;  *  *  *  to  have  and  to  hold  all  and  singular  the  said  prem- 
ises, unto  the  said  G.  W.  De  Long,  his  heira  and  assigns,  forever,"  with  war- 
ran^  "against  every  person  whomsoever  lawfully  claiming  or  to  claim  the 
same,  or  any  part  thereof,  by,  through,  or  under  me;"  and  specially  retaining 
vendor's  Uen.  It  i^peared  in  evidence  that  Mclntyre  refused  to  give  a  gen- 
eral warranty,  and  for  that  part  of  the  land  wliich  he  held  by  tax  title  he 
would  only  give  a  quitclaim  deed.  He  fnlly  explained  the  ciiaracter  of  bis 
title.  Leach,  the  agent  of  De  Long  in  making  the  ptircliase,  testified:  "Itold 
De  Long,  at  tioie  of  signing  notes  and  before  trade  was  dosed,  that  Mclntgrra 
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-only  beld  a  tax  title  to  the  land  coDveyed  by  special  warnuty  deed,  and  he 
might  lose  It  at  any  time.  He  [Be  Long]  said  that  tax  titles  were  generally 
regarded  good  in  this  section  of  the  country,  and  he  would  make  the  trade 
anyhow."  The  defendant,  De  Long,  testified  that,  in  buying,  he  "expected 
to  get  a  good  title  to  the  land, — not  a  mere  chance  at  the  title."  The  court 
below  hdd  that  plaintiff  was  not  entitled  to  recover  on  the  note,  nor  the  de- 
fendant to  recover  hts  cash  payment  on  the  pnivhase  money. 

In  an  action  upon  a  purchase-money  note  for  land  conveyed  by  special  war- 
ranty, on  appeal  Justice  Bell  {Rhode  t.  Alley,  27  Tex.  445)  clearly  and  fully 
declares  the  principles  governing  such  cases:  "It  cannot  be  questioned  that 
it  is  competent  for  a  purchaser  of  land  who  has  received  a  deed  with  speciid 
warranty  to  show  that  a  fraud  has  been  practiced  upon  hlin  in  respect  to  the 
title.  If  a  vendor  of  land  has  a  perfect  title  In  himself,  his  vendee  may  well 
be  content  to  accept  from  him  a  deed  with  special  warranty,  because  such  a 
deed  would  in  that  case  vest  an  unimpeachable  title  In  the  vendee.  Ordinar- 
ily, when  a  vendee  accepts  a  quitclaim  deed,  or  a  deed  with  special  warranty, 
the  presumption  of  law  Is  that  he  acts  upon  his  own  judgment  and  knowl- 
edge of  the  title,  and  he  will  not  be  heard  to  complain  that  he  has  not  ac- 
quired a  perfect  title.  But  when,  in  the  negotiations  preliminary  to  the  ex^ 
cution  of  the  contract,  the  purchaser  stipulates  for  a  perfect  title,  and  is  aft- 
erwards induced  byfalse  or  fraudulent  representations  of  the  vendor  to  accept 
a  quitclaim  deed  with  special  warranty,  in  the  belief  that  he  Is  aoqnirlng  a 
perfect  title,  and  one  free  from  litigation  at  the  time,  he  will  be  permitted  to 
show  that  he  was  deceived  in  respect  to  the  title,  and  may  be  relieved  against 
such  contract;"  citing  MitcTiell  v.  Zimmerman,  4  Tex.  76;  Torh  v.  Gregg,9 
Tex.  86;  Hays  v.  Bonner,  14  Tex.  629;  Wells  v.  Groesbeek^  22  Tex.  429.  In 
the  absence  of  fraud  or  mistake,  the  note  and  deed  express  the  contract  be- 
tween Mclntyre  and  De  Long.  The  note  contained  a  promise  to  pay  abso- 
lutely, without  any  condition.  The  deed  limits  responsibility  in  the  warranty. 
The  nature  of  the  title  was  discussed  before-tbe  note  and  deed  were  executed, 
■and  De  Long  was  advised  by  his  agent,  Leach,  that  it  was  but  a  tax  title  he 
was  buying,  and  he  was  liable  to  lose  It  any  time.  After  this  assurance,  de- 
fendant declared  "he  would  make  the  trade  anyhow."  There  is  undisputed 
testimony  that  De  Long  took  the  defective  title  with  full  knowledge  of  the 
&ct8.   From  his  contract,  so  made,  courts  cannot  relieve  him. 

The  judgment  below,  so  far  as  recovery  is  refused  upon  the  fliJiOO  note,  with 
Interest  at  12  per  cent,  from  January  4.  1883,  is  reversed,  and  judgment  will 
be  here  rendered,  in  addition  to  the  recovery  in  the  judgment  below,  for  said 
4800*  and  interest  at  12  per  cent,  from  January  4»  1883. 


ToraHT  et  al.  «.  Maoklb. 

(Supreme  Court  of  Texeu.   May  89, 1888.) 

1.  Ldhutioh  cm  Aotioms— Adtibbsb  Fossbssiox— Oood  Faith. 

One  who  oovvevs  land  to  another  by  deed,  and  oontlnues  to  live  on  the  land  Ui 
Question,  onltivating  it  and  oayinR  ta^a  thereon,  cannot  avail  himself  of  the  stat- 
uta  of  Umitationfl  to  defeat  the  ttue  of  Ms  vendee. 
%  ApraAi^Bxvuw— EzoipnoN  to  Jiroonnr. 

On  appeal,  it  la  Immaterial  that  no  exoeptlon  was  taken  to  the  findings  of  the 
ooort,  wnen  an  excepUon  Is  taken  to  the  Judgment,  and  the  reccod  discloses  that 
the  findings  of  faot  do  not  support  such  judgment. 

Appeal  from  district  court,  Bastrop  county. 

Djfer  Moore,  for  appellants.   0.  W.  Jones  and  Oartoood  A  Batt»,  for  appellee. 

Qadizs,  J.  This  suit  is  an  action  of  trespass  to  try  title,  brought  by  ap- 
pellee against  appellant  A.  E.  Yoight.  By  leave  of  the  court,  the  other  ap- 
pellant. Max  Yoight,  made  himself  a  party  defendant  to  the  action.  The  con- 
«liwlonB  of  fact  found     the  cout  show  that  the  land  in  contzoTerqy  was  con- 
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Teyed  to  appose  in  1864,  and  tiiat  his  deed  was  duly  registered  at  tbe  time  of 
its  deliveiy;  that  Id  1874  he  oonv^ed  tbe  land  by  deed  to  one  Henry  Mackle, 
his  nephew;  and  that  tbe  consideration  recited  in  the  conveyance  was  9500. 
Heniy  ^la«^Ie  was  living  with  his  uncle  afe  the  time  the  latter  oonvpyed  the 
land  to  him,  and  th^  continued  to  live  on  the  land  together  for  about  five 
years  thereafter,  at  the  end  of  which  time  the  nephew  went  aw^.  There  was 
testimony  tending  to  show  that  the  deed  was  made  to  the  nephew  In  consider- 
alion  of  services  rendered  by  him  to  bis  nncle;  while,  on  the  other  band,  there 
was  evidence  going  to  estaiblisli  that  It  was  executed  merely  tor  the  purpose 
of  dePrauding  tbe  grantor's  creditors.  The  Undings  of  the  ooui-t  do  not  de- 
termine the  question  raised  by  this  conflict  of  testimony,  but  we  do  not  deem 
the  omission  materia.  In  either  event,  Henry  Mackle  acquired  1^  the  deed 
a  perfect  title  as  against  appellee.  After  the  nephew  left,  be  demanded  rent 
of  liis  uncle,  but  it  was  not  paid.  He  testified  that  the  uncle  was  to  pay  the 
taxes.  After  bis  d^rtare.  the  uncle  remained  in  possession  of  the  land,  us- 
ing and  cultivating  it,  and  pacing  all  taxes  for  the  period  of  fire  years.  In 
ISSS,  Henry  Mackle  oonvcgred  the  land  to  appellants.  Under  this  state  of 
tacts,  the  court  found,  among  other  conclusions,  as  a  matter  of  law,  that  ap- 
pellee, by  remaining  in  exclusive  possession  of  the  land,  using  and  cultivating 
and  paying  taxes,  under  tbe  duly-registered  deed  made  to  him,  in  1864.  bad 
acquired  title  by  the  statute  of  limitations  of  five  years,  and  gave  judgment 
tmr  him  accordingly.  In  this  we  think  the  court  erred.  In  ffarris  t.  ffards- 
man,  27  Tex.  248,  It  is  said,  and  perhaps  authoritatively  decided,  that,  when 
the  ancestor  bad  convened  the  land  in  his  life-time,  his  heira,  upon  regaining 
possession,  had  no  tiUe,  and  could  not  set  up  the  statute  of  limitations  either 
of  three  or  five  years  under  the  grant  to  him.  The  same  prindple  is  announced 
in  the  same  case  In  15  Tex.  467.  The  statement  of  ttie  case  does  not  clearly 
show  whether  the  point,  as  to  limitatations  of  five  years,  was  presented  or  not, 
though  the  language  of  the  court  in  the  opinion  in  27  Tex.  would  indicate 
that  it  was.  However  that  may  be,  the  principle  announced  is  sound.  The 
reason  upon  wliich  the  statute  of  five  years  is  based  would  seem  to  be  that  the 
party,  by  taking  possession  under  a  deed  which  is  spread  upon  the  records, 
gives  distinct  notice  of  bis  claim  to  the  land,  and  of  the  deed  through  which 
be  derived  his  title.  If,  after  this  open  ciiallenge  of  the  rights  of  all  adverse 
claimants,  his  possession,  use,  cultivation,  and  payment  of  taxes  continues 
for  five  yean,  the  statute  means  that  he  shall  be  conclusively  presumed  to  be 
the  owner  ^the  land.  But  can  a  possessor  who  has  received  a  deed  wbicli 
has  been  duly  registered,  but  who  has  subsequently  conveyed  the  land,  be  said 
to  claim  that  which  under  the  conveyance  which  he  has  transferred  to  another? 
We  think  not.  In  order  to  avail  himself  of  tlie  statute  as  a  claimant  under  a 
recorded  deed,  be  need  not  have  the  lawful  title,  but  he  must  retain  at  least 
during  the  statutory  period  such  daim  as  the  deed  purports  to  convey.  It  is 
insisted  in  appellee's  brief  that,  because  the  findings  of  the  court  were  not  ex- 
cepted to,  the  appellants  cannot  take  advantage  of  the  errors  of  the  trial  judge 
in  this  court;  and  in  support  of  the  proposition  we  are  referred  to  tbe  ease  of 
InirttranceCo.  t.  MillikentG^Tex.  48.  In  that  case  neither  the  findings  norths 
judgment  were  excepted  to.  Here  there  is  an  exception  to  the  judgment,  and 
the  record  discloses  that  the  facts  found  by  the  court  do  not  support  it.  We 
think,  therefore,  tliat  the  exception  to  the  judgment  of  the  court  is  sufficient, 
and  are  of  opinion  tliat  the  exception  and  assignment  of  error  upon  it  are  weil 
taken.   The  judgment  will  accordingly  be  reversed,  and  remanded. 
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McBaniell  c.  Backdaia. 

(Supreme  Couitt  of  Texas.  May  29, 1888.) 

^HBSTiAD— ABAHDONicBrrT— What  Constitutes. 

A  man  who  had  a  homestead  Id  Texas  went  to  Arizona,  bought  property,  and 
located  there,  with  intent  to  remain.  His  wife  and  children  continued  to  reside 
on  the  homestead,  loteoiding,  in  accordance  with  his  wiahes,  to  follow  him  as  Mcm 
as  they  could  get  the  meane  by  sale  of  the  hinueBtead. '  This  they  endeavored  to  Aa. 
but  had  not  succeeded,  and  were  still  living  on  the  homestead,  when  it  was  levied 
on  for  the  husband's  debta.  Held,  that  there  was  no  abandonment  of  the  bome- 
atead,  and  th»t  the  levy  end  sale  were  InvaUd.* 

Appeal  from  diatrict  court,  Tom  Green  county. 

Action  for  the  recoveiT  of  real  estate,  brought  by  M.  G.  Bagsdale  against 
Page  HoDaniell.  FlatntttF  claimed  under  deed  from  one  Weber  and  wife, 
and  defendant  derived  title  by  levy  and  sale  under  execution  against  said 
IVeber,  prior  to  i^ntiCf's  deed.  Tlie  property  In  question  was  decided  not 
subject  to  the  levy,  and  j  udgment  rendered  for  plaintiff.  Defendant  appealed. 

NeUl  V.  PreiderMit  and  jpUher,  Toterua  &  Fivher,  for  appellant.  W,  A. 
Wright,  West  <t  MoGown,  and  Waltont  HUl  A  Walton,  tot  appellee. 

WAI.EEB,  J.  The  question  involved  here  is  whether  the  wife  and  minor 
children  of  a  man  who  baa  left  the  state,  and  desires  that  thegr  follow  him. 
still  retain  the  protection.of  the  homestead  exemption  while  they  remain  upon 
the  homestoid  left  by  the  husband  and  father.  It  is  held  that  one  fiimily  is 
not  entitled  to  exemption  for  two  homesteads  at  the  same  time;  and  tliat 
whe^  two  ^aces  of  residence  are  owned  the  head  of  the  family  within  the 
state,  that  the  husband,  as  the  head  ot  the  family,  can  designate  which  of  the 
two  shall  be  the  home  of  the  family, — thus  selecting  the  homestead  and  desig- 
nating the  place  of  exemption,  ffolliman  v.  Smith,  89  Tex.  362;  Clements 
T.  Lacy,  51  Tex.  158.  It  is  also  settled  that  the  creditors  of  the  husband  have 
DO  interest  In  the  homestead  as  property  which  may  be  used  in  payment  of 
his  debts,  and  therefore  that  in  the  sale  or  disposition  of  it  there  can  be  no 
fraud  against  the  creditor.  Coaj  v.  BhTopuhire,  25  Tex.  123.  It  may  be  also 
assumed  that.  If  the  wife  determines  to  do  so,  she  cannot  be  prevented  from 
remaining  in  the  state,  and  continuing  the  occupant^  of  the  home  after  the 
husband  has  left,  whatever  may  be  the  purposes  or  success  of  the  husband 
after  leaving  the  state.  It  would  follow,  then,  that  until  the  wife  shall  follow 
the  husband,  or  part  with  the  home  to  which  the  laws  extend  their  protection, 
the  creditor  of  the  husband  could  not  interfere  with  her  rights  and  that  of 
her  children  in  the  homestead.  Upon  the  husband's  leaving  the  state,  she  be- 
came the  head  of  the  family.  Kellep  v.  Whitmore,  41  Tex.  648,  and  cases 
cited.  In  this  case  the  ability  of  the  wife  to  join  the  husband  with  their 
children  seems  to  have  depended  upon  a  sale  of  the  property.  Her  wish  to 
sell,  and  desire  for  further  abandonment,  should  not  render  it  subject  to  seiz- 
ure and  sale  while  so  occupied  in  fact.  The  court  submitted  the  issues  raised 
by  the  testimony  in  the  charge:  "  (8)  If  you  And  from  the  evidence  that  Joseph 
AVeber  (the  husband)  in  gocnl  faith,  without  any  intention  to  defraud  bis  wife 
in  the  homestead  rights,  left  his  homestead  on  the  land  in  controversy  prior 
to  Jane  4,1883,  [the  day  of  the  levy  under  which  plaintiff  claims,]  wi^  in- 
tent never  to  return  to  it  and  occupy  it  as  a  homestead,  (unless  he  left  with 

■  In  general,  as  to  what  ooaatltutes  an  abandonment  of  a  homestead,  see  Newman  v, 
Fnuiklin,  (lows,)  88N.  W,  Rep.  670,  and  note;  Newton  v.  Calhoun,  (Tex.)  4  8.  W.  Rep. 
645;  Mcelroy  v.  Ha«offin,  Id.  H7:  Keece  v.  Reofro,  Id.  B45;  Gates  v.  Steele,  (Ark.)  Id. 
5S,  and  note;  Eaes  v.  Gross,  (Uo.)  8  8.  W.  Bop.  840;  Banders  v.  Bheran,  TTex.)  2  S.  W. 
Rej^SM;  Hooaker  v.  Cecil,  (£y.)  1  S.  W.  Rep.  892,  and  note:  Repenn  v.  Davis,  (Iowa.) 
M  «.  W.  Rep.  SM;  Finl^  v.  Saunders,  (N.  C.)  4  8.  B.  Rep.  616;  Root  v.  Brewster, 
(Iowa,)  ao  IT  W.  Rep.  m;  Baker  v.  Jamison,  Id.  647;  Methenratt  v.  Herron  (KV.)  8  S. 
W.  Rep.  18;  UUman  v.  Jasper,  {lex.)  7  &  W.  Rep.  708;  Davis  v.  Friohard,  (^yOIo-  ¥S. 
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the  intention  in  subdivision  No.  4  of  this  charge.)  you  will  return  a  verdict 
for  plaintifF.  In  this  conuection  you  are  instructed  that,  no  matter  how  long 
or  how  far  Weber  may  have  wandered  from  his  homestead,  (if  he  had  one.) 
yet  if  he  liad  an  intention  to  return  thereio  it  would  not  constitute  an  aban- 
donment of  the  homestead.  Moreover,  before  the  homestead  character  will 
be  lost.  It  must  be  undeniably  clear  and  beyond  all  reasonable  ground  of  dia- 
pute  that  there  has  been  a  total  abandonment  without  an  intention  to  return 
and  claim  the  exemption,  but  it  is  not  necessary  that  another  should  be  ac- 
quired, provided  there  is  the  intention  to  abandon  and  an  actual  abandonment 
of  it.  (4)  If  you  find  from  the  evidence  that  Joseph  Weber  did  leave  his 
homestead,  and  emigrate  to  the  territory  of  Arizona,  with  intention  never  to 
return  and  claim  it,  yet  if  you  find  that  he  intended  his  family  to  remain  on 
said  homestead  until  it  could  be  sold,  and  the  family  did  so  remain  until  the 
4th  day  of  June,  1883,  then  there  was  not  such  an  abandonment  of  the  borne- 
stead  as  would  render  it  liable  to  execution,  and  if  you  so  find  you  will  return 
a  verdict  for  defendant."  These  propositions  are  as  favorable  to  the  plaintiff's 
case  made  in  the  testimony  as  the  law  as  held  by  our  courts  will  permit. 
Holdingi  as  we  do,  that  the  homestead  once  acquired  Is  not  abandoned  while 
the  wife  and  children  are  in  fact  residing  thereon,  it  was  not  error  in  tite 
court  to  refuse  the  instructions  asked  as  to  the  effect  of  the  husband's  acts 
and  purposes  for  the  future  after  he  had  left  the  state,  upon  the  homestead 
character  of  the  premises  occupied  by  his  family  in  Texas.  The  acts  and 
declarations  of  both  the  husband  and  the  wife  on  the  subject  of  the  removal 
to  Arizona  were  properly  in  evidence.  Tliere  would  be  no  fraud  in  the  pur- 
pose, if  sliown  that  the  wife  and  children  should  remain  until  they  could 
effect  a  sale  of  the  homestead.  She  had  the  legal  right  to  do  so.  There  is 
some  conflict  in  the  testimony.  If  the  witness  Westt^rook  is  to  be  believed, 
the  wife  in  fact  had  followed  her  hnsband  to  Arizona  before  the  levy.  This 
would  have  authorir^  a  verdict  for  the  plaintiff.  This  testimony  is  contra- 
dicted, and  the  jury  were  the  judges  of  the  credibility  of  the  witnesses  exam- 
ined. The  case,  as  it  appeitrs  from  the  testimony.  Is  that  the  husband  left 
Texas  to  seek  a  location.  After  wandering  for  months,  he  stopped  at  a  rail- 
road village  in  Arizona*  bought  property  with  his  wages,  and  wrote  to  his 
wife  to  join  him.  She  had  remained  with  her  children,  and  did  not  have  the 
means  to  join  her  husband  without  making  sale  of  the  homestead.  At  the 
time  of  the  levy  she  and  her  children  were  living  on  the  premises  levied  upon. 
The  husband  was  insolvent,  having  failed  in  business  as  saloon  keeper  in 
Texas.  In  Arizona  he  had  taken  up  his  former  trade  as  barber.  On  hearing 
of  her  husband's  wishes  as  to  change  of  residence,  the  wife  put  the  place  into 
bands  of  land-agents  for  sale,  intending  to  leave  as  soon  as  she  could  sell. 
The  lot  was  levied  upon  June  4,  1883,  and  sold  October  4th  thereafter.  The 
sale  and  conveyances  down  to  plaintiff  were  regular.  The  defendant,  Kags- 
dale,  claimed  under  a  deed  from  Weber  and  wife,  acknowledged  by  the  wife 
September  4,  1883.  She  and  her  family  resided  on  the  lot  until  September 
11,  1883.  Bagsdale  was  her  son-in-law,  and  knew  all  the  facts.  The  prem- 
ises being  in  fact  the  residence  of  the  family  at  the  levy,  and  the  parties, 
Weber  and  wife  having  conveyed  to  defendant  by  the  forms  of  law.  there 
was  no  injustice  done  by  the  verdict  and  Judgment.  Finding  uo  enor,  Uie 
judgment  below  is  aOirmed. 


BOBERTS  t).  CONNELLE  et  oZ. 

{Supreme  Court  of  Texas.   May  89, 1688.) 

1.  ExBCUTOU  AJn>  AnHi3{iSTBA,Toits~QuALiFi0ATioK— BrnoT. 

tTtkder  Rev.  St.  Tex.  arts.  1942, 194S,  providinff  that  a  person  may  so  make  his  wUl 
that  the  probate,  reg^Btration,  aod  return  of  mventory,  apprmlMment,  and  list  of 
claims,  shall  be  all  the  action  tobehadby  theoooDtjooartinrefMTOcetohiseetate, 
and  an  executor  of  su<^  will  may  be  aued  for  a  debt  agalntt  the  Mtat^and  execi^ 
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Uo&  shall  nm  againbt  the  estate  in  the  hands  of  the  executor,  the  qaalifioation  and 
return  of  inTCQtoiy  by  one  of  two  execnton  of  snch  a  will  is  suffiment  to  withdraw 
the  estate  from  administration  by  the  court,  and  subject  property  In  the  hands  of 
such  executor  to  levy  and  sale  on  execution. 

S.  EtiDBKOB— BSBT  AND  SBCOSBAHT— PBOOF  THiT  AN  BXBODTOB  QUAI.inBD. 

Under  act  Tex.  Aug.,  1870,  which  requires  all  offlolal  oaths  of  executors  and  ad- 
ministrators and  all  InTentories  to  be  spread  upon  the  ooun^  records  and  gives 
the  same  effect  to  certified  copies  of  those  records  as  to  copies  of  the  originals,  the 
fact  that  an  executor  quallflea  and  rendered  an  inventory  cannot  be  shown  by  paroL 
S.  JnsTicBe— ExBonnoN— Ibsdb  of. 

Under  Bot  of  1870,  (Paach.  Dig.  6840,)  provldiugr  that  a  justice  shall,  when  re- 

?[uired  by  a  party  having  a  judgment  in  hla  court,  iBsne  exeontion  to  enforce  eoob 
udgmeot,  an  execution  may  properly  issue  upon  a  judgment  which  did  not  speciflo- 
ally  direct  the  Issuauoe  of  execution. 
4.  Samk. 

fiev.  St.  Tex.  art.  1618,  requiring  a  judgment  of  a  justioe  of  the  peaoe  to  direct  the 
Issuance  of  such  process  as  may  oe  necessary  to  oarry  the  judgment  into  execution, 
does  not  apply  to  a  judgment  rendered  before  the  statute  was  enacted,  notwith- 
standing the  execution  was  issued  after  Its  enactment. 

Coromisaioners'  decision.   Appeal  from  district  court.  Eastland  county. 

Action  by  John  C.  Hoberts  against  C.  W,  Ck)nnelle  and  another  to  quiet  titte, 
and  to  recover  section  497.  patented  to  the  Southern  PaciflcHailroad  Company. 
J  udgraent  for  defendant.  PlaintifF  appeals.  PlaintifT  claimB  title  by  regular 
conveyances  down  to  M.  J.  Hall,  Sr.,  deceased,  and  by  deeds  trom  bis  heirs. 
Defendant  claims  tbrongh  a  Bberifl's  deed  under  an  execution  against  M.  J. 
Halt,  Jr..  executor  of  the  will  of  M.  J.  Hall,  Sr.  Rev.  St.  Tex.  art.  1942,  pro- 
vides that  any  person  capable  of  making  a  will  may  so  provide  In  his  will 
that  no  other  action  shall  be  had  in  the  county  court  in  relation  to  the  settle- 
ment a£  his  estate  than  the  probating  and  recording  of  his  will,  and  the  re- 
turn of  an  inventory,  apprtkisemeot,  and  list  of  olwms  of  hia  estate.  Article 
1943  providea  that,  in  the  cases  mentioned  in  the  preceding  secUon.  any  per- 
son baving  a  debt  or  claim  against  said  estate  may  enforce  the  payment  of 
the  same  by  suit  against  the  executor  of  aach  viU.  and,  wben  judgment  la 
recurered  against  tlie  executor,  the  execution  aball  run  ftgatnst  the  estate  ai 
the  testator  in  the  bands  of  the  executor  that  be  Bub,^ot  to  such  debt. 
3f.  Moore  and     t\  Walh«T,  for  appellant. 


CoiiLARD,  J.  On  the  trial  of  this  case  the  court  allowed  M.  J.  Hall,  thv 
acting  executor,  to  testify:  **I  alone  qualified.  I  duly  returned  an  inventmy 
of  the  estate* "  etc.  The  witneu  aUached  &  part  of  the  inTcntory  to  his  depo- 
flitions.  Flaintifl  objected  to  tlw  testimony  because  not  the  best  evidence. 
The  objection  afaoDld  have  been  sustained.  There  was  no  other  evidence  ad- 
duced showing  that  Hall  qnalifled  as  executor,  or  that  any  inventory  was  filed 
as  required  by  law.  The  statute  in  force  at  the  time  the  will  of  M.  J.  Hall, 
8r..  was  probated,  and  the  inventory  was  filed,  required  that  all  offlcinl  oatlis  of 
executors  and  administrators,  and  lUl  inventories,  should  beoopied  at  length  In 
the  records  of  the  county,  and  that  "oerUfled  copies  taken  from  the  record  of 
all  papers  required  to  be  recorded  should  have  the  same  effect  as  copies  taken 
directly  from  the  original. "  Act  Aug.  1870,  (2  Faaeh.  Dig.  arte.  j»772-6574; 
Id.  5573.)  The  raiginal  will  and  inventory  it  sOMns  had  been  lost.  It  does 
not  appear,  however,  that  the  reecvds  were  lost  or  destroyed.  Certified  copies 
from  the  reotnds  were  evidently  the  best  evidenoe,  and  parol  evldenoe  of  what 
th^  oontained  was  not  admissible.  The  plaintiff  also  urged  the  same  objeo- 
tion  to  the  statements  of  the  witiuss  J.  P.  AU(nd,  clerk  of  the  county  court 
of  Harrison  county,  as  to  what  tlie  records  of  his  office  coi^lned.  He  testi- 
fied by  depositions  that "  the  records  of  this  office  show  the  will  has  been  diUy 
recorded,  and  also  that  the  executor  returned  an  inventory  of  all  property  be- 
Imging  to  the  estate."  A  certified  copy  of  the  record  of  ttie  will,  with  evi- 
dence upon  which  it  was  probated,  was  produced,  and  the  statementa  of  the 
witneaB  that  the  will  was  duly  recorded,  though  not  admiBslUe,  would  have 
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been  harmless  error;  but  the  fact  that  a  full  inventory  had  been  returned  by 
the  executor  was  a  matt^tiiil  fact,  and  could  not  be  shown  hy  parol  while  the 
record  existed.   For  these  errors  thecause,  In  our  opinion,  should  be  reversed. 

Other  questions  raised  by  the  assignments  of  error  depend  upon  the  main 
question  in  the  case;  that  is,  whether  the  quallBcalion  and  return  of  inventory 
by  only  one  of  the  executors  under  the  will  would  have  the  effect  to  with- 
draw the  administration  of  the  estate  and  the  executors  of  the  will  from  the 
control  of  the  probate  court.  If  the  facts  stated  would  have  such  effect,  the 
executor  could  be  directly  sued,  and  Judgment  rendered  against  him,  and  the 
property  in  bis  hands  as  executor  would  be  subjectto  levy  and  sale  under  ex&< 
cution.  Pascb.  Dig.  5628;  Gen.  Laws  187ti,  p.  124.  g  117;  Kev.  St.  art.  1943. 
In  Johruon  v.  Bowden,  48  Tex.  670,  the  supreme  court  decided  that  a  reuun- 
datlon  of  the  trust  by  one  of  two  fflcecntors  under  an  independent  will,  sim- 
ilar to  the  one  now  under  consideration,  would  not  deprive  the  other  executor, 
wbo  qualified,  from  encuting  the  trust  as  imlependently  of  the  orders  oS.  the 
court,  and  with  the  same  discretion  as  both  could  have  done  had  they  both 
qualified.  The  questlCHi  WM  afterwards  before  the  oonrl  In  the  case  <rf  Blan- 
ton  V.  Mayes,  So  Twc.  424.  The  opinion  was  delivered  by  Watts,  of  the  oom- 
mission  of  appeala.  Independent  powers  were  i^ven  by  the  will  to  oertidn 
named  executon,  or  the  anrvivor  of  them.  It  was  argned  in  the  t^lnlra 
that  a  leas  nnmber  of  exeentora  than  the  will  provided  for  could  not  execute 
the  trust  wlthont  an  order  of  the  probate  court  to  that  effect.  It  ww  admit- 
ted In  the  oplnton  that  the  act  of  1870  ei^jTaftsd  upon  onr  probate  system  the 
statute  of  21  Hen.  VUL  c,  4,  to  the  fullest  extent,  whicb  provided  that 
where  there  are  several  executors,  and  one  of  them  only  qualifies,  be  may  ex- 
ecute the  wlU.  In  tbe  oaae  of  Johnaon  v.  Bmodm»  before  cited,  the  eourt 
held  tbat  aiUcle  1835.  PWoh.  Dig.,  In  effect  adopted  the  atatntes  of  21  Hen. 
yui.,  and  declared  that  tbe  ptovistons  ot  that  statute  applied  so  as  to  allow 
one  of  several  execaton  alone  to  carry  oat  the  directions  of  a  will  independ- 
entiy  of  the  oourt.  The  case  <tf  SUmtan  Maj/e*  was  before  the  aopreme 
court  a  aeoond  time.  (87  Tex.  247.  8  S.  W.  Bep.  40 ;}  and  the  oonct  on  the  hut 
appeid.  in  commenting  upon  ttie  doctrine  laid  down  by  Judge  Watts,  uses 
the  following  language:  "On  a  former  appeal  it  vas  dedded  that  one  of  Uie 
trustees  had  no  power  under  the  will,  the  others  living,  to  sell  the  property 
oouveyed  In  trust;  and  the  opinion  questions  the  powerof  all  the  trueteea  and 
the  provisloni  of  tbe  will  to  sell.  While  the  oplnton  thero  given  reoognlzes 
the  orarectneea  of  ttie  mllng  In  Jotmaon  v.  Botoden,  43  Tex.  674.  rearaerted 
in  Andenon  t.  8tookdal»t  Tex.  64.  there  is  mudt  in  the  argumentative 
part  of  the  opinion  to  deny  the  rule  liUd  down  in  the  caaea  above  meuUoned; 
but  it  will  be  seen  that  there  was  no  CTldence  in  the  case,  as  thero  presented, 
which  tended  to  show  that  the  estate  owed  dettts  wliich  alone,  under  thetenas 
of  the  will,  would  have  empowered  the  qualified  aeoutor,  or  all  <rf  them,  had 
they  qualified,  to  sell  property  as  executors.  We  do  not  understand  that  It 
was  decided,  on  the  former  appeal,  that  the  executor  who  qualified  was  not 
empowered  to  sell  property  of  the  estate  to  paydebts  unless  he  did  so  under  an 
order  of  the  probate  court  in  course  of  a  regular  administration.  "The  opin- 
ion of  the  court  In  the'last  appeal  cleariy  intimates  that,  if  debts  were  shown 
to  exist,  all  the  executors,  liad  they  qualified,  could  have  executed  the  provis- 
ions of  the  will  without  any  orders  from  the  court,  and  if  all  were  so  empow- 
ered the  qualifying  executor  oould  so  act  alone.  The  right  d  one  of  tbe  exeo> 
uUmts  to  sell  property  was  made  to  depend  upon  the  condltiotta  and  directions 
in  the  will,  and  not  upon  the  doctrine  that  one  executor  had  no  power  to  act. 
So  the  court  held,  by  plain  inference,  that  if  debts  wwe  shown  to  exist,  and 
the  sale  was  made  to  pay  the  same,  it  would  be  valid ;  if  no  debts  oould  be 
ahown.  then  by  the  terms  of  the  will  tbe  sale  was  not  authorized,  in  which 
ease  the  plaintlfl  would  recover  tbe  land  back,  and  the  purchaser  Una  price  ha 
had  paid  for  it.'  The  crart  left  tbe  doeblne  as  laid  down  in /oAiisois  t.  Am»- 
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den.  We  think  it  in  the  correct  rale.  We  therefore  conclude  that  the  qunll- 
flcation  of  2t.  J.  Hall,  Jr.,  and  return  of  inventory  by  him  as  required  by  t)ie 
will,  if  the  facts  can  be  established  by  legal  evidence,  had  the  effect  to  with- 
draw the  estate  from  administration  by  the  courta,  and  that  the  property  in 
bis  hands  as  snob  executor  was  subject  to  execution  and  forced  sale. 

PlaintifC  insists  that  no  execution  could  issue  upon  Uie  judgment  rendered  by 
the  justice  of  the  peace,  because  it  does  not  direct  execution  to  issue,  but.  on 
the  oontraiy,  directs  that  the  claim  be  paid  in  due  course  of  administration. 
The  judgment  was  rendered  July  12, 1875;  the  alias  execution  was  issued 
November  14.  1879.  We  do  not  understand  that  a  justice  of  the  peace  must 
award  execution  as  a  part  of  the  judgment  in  order  to  authorize  its  issuance 
under  the  laws  in  force  at  the  time  the  judgment  was  rendered.  The  execu- 
tion issued  as  a  consequence  of  the  judgment  as  an  immaterial  act  to  enforce 
the  judgment.  There  is  no  provision  oi  the  law  of  1S70,  Jn  force  at  the  time 
the  judgment  was  rendered,  requiring  the  award  of  execution  to  be  made  in 
the  Jud^ent.  The  act  of  1870,  upon  the  subject  of  final  process  upon  judg- 
ments In  general,  is:  "And  every  justice  shall,  from  time  to  time,  when  re- 
quired by  a  party  having  a  judgment  in  his  court,  issue  such  executions  or 
other  writs  as  may  be  necessary  to  enforce  such  judgments  until  the  same 
shall  have  been  satisfied."  Fasch.  Dig.  6340.  This  plainly  indicates  that  the 
writ  follows  the  judgment  already  rendered  as  a  matter  of  course.  Even  in 
a  suit  for  specific  articles,  if  the  platntifF  recover,  the  statute  directs  that 
"judgment  shall  be  rendered  for  the  specific  articles  if  to  be  had,  but,  if  not, 
then  for  their  value.  Here  the  judgment  ends,  and  to  enforce  it  the  statute 
proceeds:  "And  the  justice  shall  issue  ttiereon  his  writ,  directed  to  some  law- 
ful officer,  commanding  him  to  put  the  plaintiff  in  possession  of  the  article  or 
articles  so  recovered,  if  to  be  found,  but,  if  not,  then  to  proceed  to  make  the 
value  of  such  article  or  articles,  witb  legal  interest  from  the  date  of  the  judg- 
ment, and  costs,  as  under  execution."  Pasch.  Dig.  6340.  It  is  certainly  the 
rule  that  an  execution  must  be  authorized  by  and  must  conform  to  the  judg- 
ment; that  is,  there  must  be  a  judgment  for  costs,  for  instance,  to  authorize 
the  clerk  to  issue  execution  for  them,  {Cristoell  v.  Raffsdale,  18  Tex.  445;)  but 
there  was  no  law  in  this  state  at  the  date  of  the  judgment  requiring  the  court 
to  awud  execution  as  a  judicial  act  in  a  simple  judgment  for  debt.  Our 
statutes  simply  directed  that  the  clerks  and  justices  of  the  peace  shall,  after 
judgment,  after  a  time  stipulated,  or  upon  the  rising  of  the  court,  issue  exe* 
cution.  It  the  contrary  were  true,  no  judgment  would  be  final  without  an 
order  that  execution  issue.  It  baa  been  held  In  this  state  that  an  entry  by 
the  justice  of  the  peace  on  his  docket  of  the  amount  sued  for,  and  that  "the 
defendant  came  forward  «id  acknowledged  judgment."  giving  the  date,  was 
a  final  judgment.  Wdhrenberger  v.  Horan,  Id.  59.  The  docket  entries  of  a 
justice  of  the  peace,  styling  the  suit,  amount  of  debt,  and  the  following: 
**APRn,  28th.  Offset  proved  and  allowed  for  #20.50.  Decree  for  balance, 
$70.50," — were  held  sufficient  as  a  judgment.  Hotoerton  v.  JAtakie,  Id.  236. 
An  entry  of  a  verdict  on  the  docket  of  a  justice  of  the  peace  was  treated  as 
sufficient  entry  of  judgment.  Davitt  v.  Pincknev*  20  Tex.  341.  In  the  case 
of  Clay  V.  Clajft  7  Tex.  251.  the  justice  entered  upon  his  docket  opposite  the 
verdict:  "Judgment  rendered  17th  April,  1849."  This  was  held  sufficient  as 
a  judgment  in  justice's  court.  The  supreme  court,  in  commenting  upon  it. 
say:  "The  entry  of  judgment  is  informitl  and  defective,  and  does  not  pursue 
the  directions  of  the  statute^  but  great  liberality  and  indulgence  are  extended 
to  the  proceedings  of  justices  of  the  peace,  who  are  not  supposed  to  he  skilled 
in  ttie  forms  of  judicial  proceedings  observed  in  courts  of  record.  If  their 
proceedings  are  intelligible,  and  attain  the  ends  of  substanUal  ju8ti<».  they 
are  genersJly  sustained."  See  Freem.  Judgm.  §  55.  and  note.  We  condade 
that  the  Judgment  of  the  jiwtioe  of  the  peace  in  tbo  case  before  os  was  a  final 
judgment.  n<rt;witfa8ti>nding  it  tailed  to  allow  axecutton;  that  u  exeoutton 
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would  follow  as  a  consequence  of  tlie  judgment,  and  would  run  against  the 
property  of  the  estate  in  tlie  hands  of  the  executor  Hall.  The  fact  that  the 
judgment  required  the  claim  should  be  paid  in  due  course  of  administration 
is  immalerlal.  There  was  no  administration  in  the  probate  court,  and  tlie 
judgment  could  not  be  so  collected.  Such  being  the  case.  It  was  collectible 
by  execution  as  allowed  \>y  law  in  case  where  the  exeeaCor  controlB  the  estate 
and  executes  the  will  Independently  of  the  court. 

The  KeTised  Statutes  of  this  state,  which  took  effect  September  1, 1879,  r^ 
quires  that  a  judgment  of  a  justice  of  the  peace  shall  "direct  the  issuance  of 
such  process  as  may  be  necessary  to  carry  the  judgment  into  execution."  Bev. 
St.  art.  1613.  The  judgment  in  tlie  case  t)efore  us  la  not  affected  by  the  re< 
cent  statute,  notwithstanding  it  was  enacted  before  the  execation  issued. 
The  statute  quoted  is  directory  only  of  judgments  to  be  thereafter  rendered. 
Other  errors  assigned  need  not  be  noticed  further,  as  they  are  incidentally 
disposed  of  In  our  eonctuslons  above  stated.  Oa  account  of  errors  of  the 
court  in  admitting  illegal  evidence,  we  conclude  the  cause  should  be  reversed, 
and  remanded  for  a  new  trial. 

Stattoh,  C.  J.  Report  of  commission  of  appeals  examined,  their  (pinion 
adopted,  and  JudgmeBt  nversed  and  cause  remuided. 


Scottish  Union  &  Nat.  Ins.  Co.  v.  Clancy. 

{»iprtme  Cmurt  of  Texa*.  May  99, 1868.) 

1.  ImtnuKoa— CoKBiTiosH  or  Poucr»PMK>F  or  Lou--Araui8BimT. 

Where  a  policy  of  Are  insuruee  provides  that  the  extent  of  any  loss  shall,  upon 

demand  of  eitber  party,  be  appraised  by  arbitrators,  that  the  report  of  such  appnuse- 
ment  shall  be  maae  part  of  the  proofs  of  loss,  and  that  nothing  shall  be  payable  on 
the  policy  nntil  suok  proofs  are  famished,  suoh  appraisement  when  demanded,  is  a 
oondLtton  preoedent  to  ^ht  of  aotton  by  the  aawigad. 
8.  Sun— Waivbb. 

An  inspection  and  partial  adjustment  of  loss,  with  an  offer  to  pay  a  oerttdn  sum 
In  satiflf  faction  of  damages,  and  the  acceptance  of  an  inventory  of  lost  and  damaged 
goods  without  objection,  wlU  not  constitute  a  waiver  of  a  stipulation  in  a  policy  of 
fiwunnoe  rsquirmff  proof  of , loss  to  be  prodnoad,  and  ropraisanent  of  damace  to  bo 
made:  the  assured  being  no^fled  ttiat  snoh  proof  and  appralsanent  would  be  e»- 
quired  according  to  the  policy. 

Commissioners'  decision.   Appeal  from  Bsllas  county  court. 

Action  by  G.  H.  Clancy  against  the  Scottish  Union  &  National  Insurance 
Company  on  a  policy  of  insurance.  Judgment  for  plaintlfF,  and  defendant 
appeals. 

Crawford  A  Crave  d,  for  appellant.    R.  B.  Cowart,  for  i^pellee. 

Acker.  J.  Appellant,  by  its  policy  of  insurance,  issued  to  appellee,  con- 
tracted to  insure  him  against  loss  ur  damage  by  fire  to  his  stock  of  merchan- 
dise in  the  sum  of  91>duO,  or  not  exceeding  the  value  of  the  loss  or  damage. 
Appellee's  stock  was  damnged  by  Are,  and  immediately  thereafter  he  gave  no- 
tice to  the  local  agent  of  appellant,  who,  with  the  adjuster  for  the  company, 
visited  the  premises,  inspected  the  stock,  and  adjusted  the  damage  upon  a  por- 
tion of  the  goods.  Failing  to  agree  in  their  estimate  of  damage,  the  attempt 
at  adjustment  was  abandoned,  and  the  adjuster,  who  was  also  the  adjuster 
for  another  company  carrying  81,000  insurance  upon  the  same  goods,  offered 
appellee  S850  in  settlement  of  his  claims  i^ainst  the  two  companies.  The 
proposition  was  declined;  and  this  suit  was  brought  July  25, 1884,  to  recover 
Uie  amount  of  the  policy.  The  attempt  to  adjust  the  damage  was  made  on 
Uie  ^th  of  May,  18ti3.  On  the  2Bth  of  the  same  month,  appelltre  handed  to 
OiB  local  agent  of  appellant  mi  inventory  of  the  goods  which  were  claimed  to 
have  been  damaged  uid  destroyed  by  die,  aiuuunting  to  St(.125^2.   Xhla  in- 
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ventorx  was  sworn  to  as  being  complete  and  correct.  On  the  19tb  of  May. 
and  again  on  the  22d  of  May,  appellant's  adjuster  made  written  demand  on 
•  appelke  for  an  appraisement  of  tbe  loss  under  the  terms  of  the  policy,  and  in 
each  demand  notified  appellee  that  thecompanydid  not  waive  compliance  with 
any  of  the  requirements  of  the  policy.  Appellee  refused  to  submit  to  an  arbi- 
tration or  app]:aisement  of  the  amount  of  damage  and  loss.  No  formal  proofs 
of  loss  were  furnished  by  appellee,  as  required  by  the  policy.  Tlie  policy  of 
insurance  contains  the  following  stipulations:  "Loss  or  damage  to  property 
partially  or  totally  destroyed ,  unless  the  amount  of  said  damage  is  agreed  upon 
betweeu  the  assured  and  the  company,  shall  be  appraised  by  disinterested  and 
competent  persons,  one  to  be  selected  by  the  company,  and  one  by  the  assured; 
and,  when  either  party  demand  It,  the  two  so  chosen  may  select  an  umpire  to 
act  with  them,  in  case  of  disagreement;  and,  if  said  appraisers  fail  to  ^ree, 
they  shall  refer  the  differences  to  said  umpire;  each  party  to  pay  their  own 
appraiser,  and  one-half  of  the  umpire's  fee;  and  tbe  award  of  any  two.  in 
writing,  shall  be  binding  and  conclusive  as  to  the  amount  of  such  loss  or  dam- 
age." And  also:  "And  upon  each  article  the  damage  shall  be  separately  ap- 
praised. «  «  *  and  the  report  of  the  appraisers,  in  writing,  under  oath, 
shall  form  a  part  of  the  proofs  of  iosu  hereby  required;  aod,  until  such  proofs 
*  *  *  are  produced  *  «  *  and  appraisal  permitted,  the  loss  sustained 
shall  not  be  payable."  The  policy  contains  the  further  provision  that  "the 
amount  of  Joss  or  damage  *  *  *  to  be  paid  to  assured,  or  his  legal  rep- 
resentatives, sixty  days  after  due  notice  and  satisfactory  proofs  of  the  same 
are  made  by  the  assured,  and  received  at  their  office  in  Hartford  in  accordance 
with  the  terms  of  this  policy."  It  is  contended  by  appellant  that  the  suii  was 
prematurely  brought,  (1)  because  no  proofs  of  loss  had  been  furnished,  as  re- 
quired by  the  terms  of  the|x}licy;  and  (2)  l}ecauseof  appellee's  refusal  tosub- 
mit  to  appraisement  the  auiount  of  loss  and  damage  sustained.  Upon  the 
part  of  appellee  it  is  contended  that  the  inventory  of  goods  lost  and  dnmaged, 
furnished  to  appellant's  agent,  was  sufficient  proof  of  loss;  and.  (2)  if  the  in- 
ventory was  not  sufficient  proof  of  loss,  then  the  acceptance  of  it  by  appellant's 
agent,  without  indicating  any  objection  thereto,  together  with  the  inspection 
of  the  premises,  the  adjustment  of  the  damage  to  a  portion  of  the  goods,  and 
the  offer  to  pay  4^50  in  full  of  loss  and  damage,  were  a  waiver  of  any  other 
or  further  proof  of  loss,  and  of  the  appraisement,  by  the  assured,  and  re- 
ceived at  their  office  in  Hartford,  in  accordance  with  the  terms  of  this  policy. 

By  the  express  terms  of  the  contract,  it  was  made  conditions  precedent  to 
the  right  of  action  by  appellee  that  the  damages  to  tbe  goods  should  be  ap- 
praised upou  demand  of  either  party  to  the  contract,  and  that  the  report  of 
such  appraisement,  under  oath,  should  be  made  a  part  of  the  proofs  uf  loss, 
which  were  required  by  the  policy  to  be  furnished  to  appellant.  It  is  not  de- 
nied that  appellant  made  proper  demand  to  have  the  damage  appraised,  nor 
that  appellee  refused  tocomply  with  the  demand.  However  injudicious  It  may 
be  for  parties  to  bind  themselves  by  such  agreement,  it  seems  to  be  well  set- 
tied  that,  having  done  so,  they  cannot  disregard  it.  If  the  stipulation  was  to 
deny  or  repudiate  the  jurisdiction  of  the  courts  to  determine  the  rights  and 
liability  o{  the  parties  arising  upon  the  contract,  we  would  hold,  with  the 
weight  of  authority,  such  stipulation  void.  But  here  the  stipulation  does  not 
divest  the  courts  of  jurisdiction,  but  only  binds  the  parties  to  have  tbe  extent 
or  amount  of  the  loss  determined  in  a  particular  way,  leaving  the  question  of 
liability  for  such  loss  to  t>e  determined,  if  necessary,  by  the  courts.  In  the 
absence  of.  fraud,  accident,  or  mistake,  the  parties  having  agreed  that  the 
amount  of  loss  shall  be  determined  in  a  particular  way,  we  are  constrained  to 
hold  that  such  stipulation  is  valid;  and  as  the  contract  requires  that  tbe  re- 
port of  tlie  appraisement  of  loss  shall  be  made  a  part  of  the  proofs  of  los9» 
and  that  the  loss  shall  not  be  payable  until  after  such  proofs  are  furnished, 
we  must  hold  that  such  appraisement  and  proofs  of  loss  are  conditions  preced- 
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ent  to  right  of  action  by  the  aasnred.   Prestdmt  v.  Culver,  80  N.  T.  318; 
Bdmeg  v.  Rtehet,  56  CU.  807;  Berriek  v,  Belknap,  27  Tt.  678;     8.  t.  iZo6- 
Mon,  9  Pet.  S19;  Hudtion  t.  MeCortne^,  88  WlB.  345;  May.  Ins.  g  493. 
But  it  iB  iiuiBtod  bj  appellee  that  the  atlpalation  for  ftppralsement  of  Uw 

I  amoant  of  loss,  as  well  as  the  formal  proofs  of  loss,  were  waived  by  appdlsnt. 
"J  The  acts  relied  upon  as  constituting  the  waiver  are  the  Inspection  and  purtial 
adjustment  of  the  loss,  the  offer  to  pay  a  certain  sum  In  satisCaction  of  the  dam* 
age,  and  the  Hceeptance  of  the  inventory  of  lost  and  damaged  goods  without 
ejection.  It  is  not  denied  that  these  acts  were  performed  by  a  duly-autlwr. 
ized  agent  of  appellant.  The  agent  to  whom  the  Inventory  oi  lost  and  dam- 
aged goods  was  delivered,  tratifled  that,  on  receiving  the  inventoiy,  he  notl- 
fled  appellee  that  the  company  expected  and  required  proofl  of  loss,  as  re- 
quired by  Uw  terms  of  the  policy.  This  is  not  contradicted  by  appellee.  To 
constitute  waiver,  the  acts  relied  on  must  1m  such  as  are  reasonaUy  calculated 
to  Induce  the  assured  to  believe  that  a  cranpUuioe  by  him  with  the  tenns  and 
requirements  at  the  policy  is  not  desired,  or  would  be  <tf  no  effect  if  pwformed. 
The  acts  relied  on  must  amount  to  a  dental  <rf  liability,  or  a  refusal  to  pay  the 
loss.  Inturanee  Co.  v.  Co^,  61  Tex.  292;  May,  Ins.  §  469.  It  does  not 
appear  that  appellant  at  uiy  time  denied  its  iiabili^,  or  refused  to  pay  what- 
ever amount  <^  loss  and  damage  might  be  determined  in  tiie  nuuiner  required 

4  hy  the  policry  to  be  due  to  appellee.  TWe  ttiinlE  the  court  erred  in  cliarging  the 
jury  that  the  acts  rdled  on  by  appeUee  constitute  a  walvor  ct  the  proofs  ot  toss 
us  required  by  the  pcdiqyjand  in  refusing  to  give  the  special  Instruction  re- 
quested by  appellant  as  »  the  effect  of  the  sUpuIation  in  the  policy  Uuit  the 
amount  <rf  the  lou  or  damage  should  be  determined  by  appraisement. 

For  the  errors  indicated,  we  are  of  opinion  that  tl»  judgment  at  the  court 
b^ow  shoold  be  reversed,  and  tiie  cause  remanded. 

Stayton,  G.  J.  Report  of  commission  at  iqipeals  examined,  tb^  opinion 
adopted,  and  judgment  reversed,  and  cause  remanded. 


Kevmaitn  v.  Soqbobdkb. 

(Supreme  Court  of  Texas.  May  ao,  1888., 

Statutb  of  Frauds — Puohisb  to  Pat  Dsbt  or  Ahotbeb. 

A  Terbal  aooeptance  of  a  bUl  ot  excbange  la  not  witiiln  the  statute  of  frauds. 

Appeal  from  district  court,  Bexar  county. 

Otear  Barggtrom,  for  appellant.  Shook,  Dittmar  A  Van  Der  Hoewn,  for 
appeUee. 

Statton,  G.  J.  This  action  was  brought  in  justice's  court,  and  by  appeal 
tHken  to  the  district  court.  The  appellant  had  sold  hides  to  GroU  &  Hansen, 
who  drew  on  the  app^lee  for  payment  tlierefor  the  following  instrument: 
"Ko.378.  San  AmoMio,  Tex..  9-21, 1886.  aeorge  Sehroeder:  Fay  William 
Neumann  one  hundred  and  seventy  doihirs.  (Not  negotiable.)  tlTCOO. 
Croll  &  Hansen."  The  evidence  in* the  case  is  as  follows:  "]4y  name  is 
William  Neumann.  I  aoi  plaintiff  in  this  cause.  On  or  atwut  the  2Xst  d^ 
of  September,  1886,  CroU  &  Hansen  were  indebted  to  me  in  the  sum  of  one 
buudred  and  seventy  dollars.  (6170,)  for  Mdes  sold  and  delivered  to  GroU  ft 
Hansen,  in  payment  whereof  Croll  &  Hansen  gave  me  the  following  order: 
•No.  378.  San  Antonio,  Tex..  9-21,  1886.  (feorge  Bchroeder :  Eay  to  Will- 
iam Neuman  one  hundred  and  seventy  dollars.  (Not  negotiable.)  9170.00. 
Croll  &  Hansen.'  On  the  22d  tiaj  of  said  month,  or  next  day  after  it  was 
given  to  me,  1  presented  it  to  George  Schroeder,  and  he  told  me  he  was  very 
busy  then,  buying  cotton,  and  said.  -Gome  back  this  evening. '  In  the  evening 
I  presented  theui-derto  him  again,  and  he  said:  *  You  seem  to  be  terribly  anx- 
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iODs  about  it.  It  is  good,  and  would  be  If  It  was  for  three  hundred  and  sev- 
enty  dollars.  Come  in  the  morning  and  I  will  give  jon  a  check  for  it  or  the 
money.  Ton  cannot  uae  the  check  this  erenlng,  anyhow.'  Next  morning  I 
called  upon  George  Schroeder  again,  and  he  laughed  at  me,  and  said  CroU  A 
Hansen  are  busted.  'I  will  not  pay  that  order,  but  if  you  will  Ond  Hansen,- 
and  bring  blm  to  me,  I  will  ptiy  you  two  hundred  dollars.*  Geoi^e  Schroeder 
then  refused  to  pay  said  order,  and  has  n<^  paid  the  same,  or  any  part  of  it, 
since  that  time.  I  delivered  the  bides  to  Groll  A  Hansen.  I  have  not  sold 
any  of  the  hides  for  which  the  order  is  given  to  George  Schroeder.  Croll  ft 
Hansen  are  here  now,  and  have  been  for  scone  time.  I  did  not  pnsoit  it  to 
th^for  payment,  because  I  had  nothing  todo  with  them.  Hooked  toGeorge 
Schroeder  for  payment  of  the  order,  because  be  had  accepted  it.  Oeoi^ 
Schroeder  did  not  accept  the  ordei*  in  writing,  nor  did  be  give  me  any  writing 
about  tiw  mattw.  Geoise  Schroeder  said  thai  Croll  ft  Hansen  wore  shipping 
a  ear-load  of  hides,  but  I  knew  nothing  about  it.  Schroeder  did  not  tell  me 
that  be  bad  no  funds  with  which  to  pay  the  ordw;  nor  that,  as  soon  as  Gndl 
ft  Hansen  bad  shipped  Uie  hides,  and  realized  the  money  on  thmi,  be  would 
pay  me.  If  he  had  told  me  that  I  had  to  wait  for  paymoot  of  the  order  until 
he  realized  on  the  hides,  I  would  not  have  watted,  but  could  have  protected 
myself  by  attachment  of  Croll  ft  Hansen's  hides  or  otherwise.  George  Schzw 
der  was  bailing  Groll  ft  Hansen.  I  don't  know  what  arrangement  there  was 
between  them.  I  generally  oolleeted  my  mon^  from  Croll  ft  Hansen  on  the 
last  or  the  first  of  t^e  month.  I  got  it  this  time  on  the  2l8t,  because  I  wanted 
the  money.  I  did  not  know  th^  were  going  to  fail  I  am  a  butcher  by  pro- 
fession, and  the  amount  for  which  the  draft  is  given  was  due  me  for  liides  de- 
livem  to  Croll  ft  Hansen  daily.  I  bad  been  selling  tbem  bides  for  several 
months  before  that,  and  they  were  always  paid  by  giving  orders  on  (}eorge 
Schroeder,  as  was  done  in  tbis  case;  and  George  Schroeder  liad  always  paid 
tliem.'*  The  instrument  drawn  by  Cn^l  ft  Hansen  Is  tiie  basis  of  the  action, 
and  it  was  admitted  in  evidence,  over  the  objections  of  the  appellee.  The 
eause  was  tried,  on  the  evidence  here  given,  by  the  court,  uid  a  Judgment 
was  rendered  in  favor  oi  the  defendant.  There  are  no  conclusions  ox  f  aotjand 
law  found  In  the  record,  but  the  brieb  for  botli  parties  concede  that  the  ac- 
tion of  the  court  was  based  on  a  holding  that  a  verbal  acceptance  or  promise 
to  pay  the  draft  was  not  binding  on  the  i^ipellee,  because  within  the  statute 
of  frands,  which  provides  that  "a  promise  to  aiuwer  for  tite  debt,  default,  or 
miscarriage  of  another"  must  be  in  writing,  signed  the  party  to  be  charged 
therewith.  There  are  many  cases  holding  that  a  verbal  acceptance  or  prom- 
ise to  pay  a  check  or  bill  of  exchange  may  be  enforced  when  made  in  a  state 
having  a  statute  similar  to  that  in  force  in  thisstate.  The  following  English 
and  Ainertcan  cases  so  hold:  Lumley  v.  PalmeTt  2  Strange.  lOUO;  Windle  v. 
Anflreum,  2  Barn,  ft  Aid.  699;  Sproat  v.  Matthetea,  1  Term  R.  185;  Miln  v. 
rre$t,  4  Gamp.  395;  Fatrlee  v.  Herring,  3  Bing.  628;  Jarvi*  v.  Wil8on,  46 
Conn. 90;  Mason  v.  Dousap,  35  111.  424;  Sturges  v.  Bank,  75  111.  596;  Leatiard 
V.  Maaon.  1  Wend.  524;  Williams  v.  Winam,  14  J.  Law,  341;  Walker  v. 
JAde,  1  Bich.  Law.  251 ;  Grant  v.  dAau^l6  Mass.  343 ;  Bdson  v.  FtUler,  2  Fost. 
(If.  H.)  186;  BaTTut  v.  BmiiK  10  Fost.  (N.  H.)  265;  Fiahfir  v.  Betkwith, 
19  yt.  34;  Stochtoell  v.  Bramble,  3  Ind.  428;  MoCutchen  v.  Bice,  56  Miss. 
458;  Spaulding  v.  Aridrews,  48  Pa.  St.  412;  Wells  v.  Brigham,  6  Gush.  6; 
Dunavan  v.  Flynn,  118  Mass.  539;  Cook  v.  Baldwin,  120  Mass.  SIS;  DiUl  v. 
Bricker,  76  Pa.  St.  260:  Fi«w  v.  Kittredge,  115  Mass.  375.  Elementary  au- 
thorities to  same  effect:  Chit.  Bills,  288:  2  Pars.  Notes  &  6. 285;  Byles,  iiills, 
237;  3Kent.Comro.  83;  1  Daniel. Xeg. Inst.  504;  £dw.  Bills.  409.  The  Eng- 
lish and  American  cases  here  cited  were  divided  within  jurisdictions  within 
which  the  fourth  section  of  the  statute  of  29  Gar.  II.  c.  3,  was  in  full  foi-ce; 
and  many  of  them  expressly,  and  all  uecessai-ily^  hold  that  the  statute  has  no 
application  to  a  verbal  acceptance  or  promise  to  pay  a  check  or  bill  of  ex- 
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change.  Xotwithstfuidiog  the  existence  of  the  statute  known  aa  the  atatate 
of  frauds,  on  July  2. 1821,  a  statute  was  enacted  by  the  British  parliainent 
which  provided  "  that  from  and  after  the  Ist  day  of  August  no  acceptance 
of  any  inland  bill  of  exchange  shall  be  sufficient  to  charge  any  person,  unless 
such  acceptance  be  in  writing  on  such  bill,  or,  if  there  be  more  than  one  part, 
on  one  of  said  parts."  1&2  Geo.  IV.  c.  78,  §  2.  The  ninth  section  of  the 
statute  of  19  &  20  Viet,  provides  that  no  oral  acceptance  of  any  bill  of  ex- 
change shall  be  binding.  In  view  of  the  English  decisions  to  which  we  have 
referred,  made  while  the  statute  of  frauds  was  fully  operative,  and  of  the  sub- 
sequent legislation  to  which  we  have  referred ,  we  cannot  avoid  tlie  conclusion 
that  this  legislation  was  deemed  necessary  to  render  verbal  aoo^ttaneee^OT 
promises  to  pay  checlts  and  bills  of  exchange  invalid;  for,  if  such  acceptances 
or  promises  to  pay  bad  been  deemed  within  the  statute  of  fiands,  the  subee- 
quent  l^islation  expressly  made  applicable  to  that  matter  was  naeessazy. 
The  English  courts  had  decided  that  such  aco^tauces  mnd  promises  to  pay 
were  not  within  the  statute  of  29  Car.  LI.  c.  3.  and  hence  the  neoeasity  for  the 
subsequent  legislation.  In  several  of  the  states  of  this  UQlon  in  which  the 
fourth  section  of  the  statute  of  29  Gar.  II.  is  in  force,  sbUiutes  have  been  passed 
expressly  requiring  acceptances  to  bein  writing.  Thisiliustratestheoommoa 
understanding  that  such  promises  were  not  within  the  statute  of  frauds. 
Such  being  the  construction  of  the  statute  of  frauds  by  the  English  and  Amer- 
ican courts  prior  to  its  adoption  in  this  state,  the  presumption  is  that  it  was 
intended  it  should  here  receive  the  same  construction  which  lias  been  given 
to  it  elsewhere.  Distinguished  elementary  writers  have  questioned  the  cor- 
rectness of  the  construction  placed  on  the  statute  of  fraudii,  imd  courts  have 
regretted  the  ruling,  but  still  followed  it.  I  Reed,  St.  Frauds,  §  174.  It  seems 
to  us  that  verbal  acceptances  in  many  cases  come  within  the  evil  which  it  was 
the  purpose  of  the  statute  of  frauds  to  prevent,  and,  were  the  question  one 
which  we  felt  at  liberty  to  consider  solely  in  the  light  of  the  evil  intended  to 
be  remedied  by  the  statute,  we  would  be  much  inclined  to  give  it  a  broader 
application  than  the  decided  cases.  A  statemeut  of  the  grounds  on  which 
that  statute  has  been  held  to  have  no  application  to  verbal  acceptances  or 
promises  to  pay  would  serve  no  useful  purpose.  They  will  be  found  stated 
in  the  cases  and  by  the  elementary  writers  to  which  we  tiave  referred.  The 
instrument  made  the  basis  of  this  action  was  not  negotiable,  nor  was  it  neces- 
sary that  it  should  be  presented  for  acceptance;  but  under  the  statutes  of  this 
state  this  is  unimportant  in  considering  the  effect  of  the  verbal  promise  to 
pay  made  by  the  appellee.  We  are  of  the  opinion,  under  the  evidence  and  the 
presumptions  to  be  drawn  from  it,  that  the  appellant  was  entitled  to  a  judg- 
ment, and,  if  there  were  facts  which  would  have  defeated  that  right,  under 
any  of  the  decided  cases  the  appellee  should  have  shown  them.  If  the  legis- 
lature be  of  the  opinion  that  verlml  acceptances  or  promises  to  pay  bills  of  ex- 
change and  like  instruments  ought  not  to  be  sustained,  a  statute  so  declaring 
will  doubtless  be  enacted;  but,  in  the  absence  of  such  a  statute,  the  courts  are 
nut  authorized  to  depart  from  what  seems  to  be  the  settled  construction  of  tia 
statute  of  frauds  in  order  to  reach  what  may  seem  to  l>e  an  evil  that  another 
and  perhaps  better  constructiou  would  have  reached.  The  judgment  at  tbs 
district  court  will  be  reversed,  aud  here  rendered  for  the  appellant. 


Gang  et  al,  v.  Palo  Pinto  Oountt, 
(Supretne  Court  of  Texas.   June  1, 188&) 

1.  COONTIBS— CONTRACTB — MISTAKE— PLK A DtNG. 

In  an  action  hjQ.  &  Bons  upona  contract  made  between  the  oommUsioueni'  oooii 
of  P.  ootmty  ana  the  firm  of  v.,  H.  &  C,  by  which  the  latter  were  emidored  to  sub- 
divide, map,  and  classify  the  school  lands  of  the  county,  plaintiffs  alleged  that,  wImh 
the  contract  was  made,  the  commissioners  knew  that  v.,  H.  &  C.  had  no  pemoDal 
fltaesBto  perform  the  work  f  that  they  eiq^ected  to  employ  some  oompetrait  person 
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to  do  tt,  and  that  tbe  contract  was  made  with  tbat  andontandiiitr;  Init  ihat,h^  in- 
advertence in  entering  the  order  upon  the  mlDUtes  of  the  court,  the  clerk  omitted 
BO  much  of  the  agreement  aa  authorized  the  contractors  to  employ  substitutes. 
Heldj  that  the  allegations  were  not  sufQoient  to  admit  of  a  correction  of  the  order 
on  the  groimd  of  mistake.  It  was  the  duty  of  the  oontracton,  before  entering  upon 
the  won,  to  see  that  the  order  as  entered  was  In  accordance  with  the  terms  of  this 
agreement. 
9.  Cdbtoh  and  ITsaob— ErncT— Flbadino. 

naintiffs  also  alleged  "that  it  had  Jong  been  the  custom  In  the  state  of  Texas, 
Where  similar  contracts  were  made  1^  couBtlee,  *  «  •  for  the  parl^  oratraoted 
with  to  employ  competent  parties  to  do  the  work,  even  when  no  eccpresa  authority 
to  do  the  work  was  given  in  the  contract  with  the  county.  **  But  It  waa  not  alleged 
that  tlie  commissioners'  court,  wijh  whom  the  contract  sued  on  was  made,  had 
knowledge  of  such  custom.  Held,  that  the  allegations  were  not  suiBdent  to  make 
tile  custom  a  part  of  the  contract. 

Appeal  from  district  court.  Falo  Pinto  county. 

JB.  P,  NichoUon  and  W.  S.  Qano,  for  appellants.  MeCaU  A  McCatt,  for 
appellee. 

Gaines,  J.  The  appellants  brought  this  suit  in  the  court  below.  Upon  a 
former  trial  they  obtained  a  judgment,  whieh  was  reversed  on  appeal,  upon 
the  ground  that  the  court  erred  in  overruling  the  demurrer  to  the  petition. 
SO  Tex.  250.  After  the  cause  was  remanded  to  the  district  court,  the  plain- 
tiffs amended  theirpetitlon.  Upon  the  second  trial  a  demnrrer  was  sustained 
to  ttie  amended  petition,  and  the  suit  dismissed.  In  the  former  opinion  it 
was  held  that  the  contract  made  between  the  commissioners*  court  of  Palo 
Flnto  county  and  Teal,  Haynes  &,  Caruthers,  by  which  the  latter  were  em- 
ployed to  subdivide,  map,  and  classify  the  school  lands  belonging  to  the 
county,  and  which  is  here  sued  upon*  was  an  agreement  for  the  performance 
of  services  Involving  a  personal  trust  la  the  agents  or  contractors,  and  tliat, 
therefore,  th^  could  nob  perform  the  work  through  subcontractors  so  as  to 
bind  the  county.  The  amended  petition  seeks  additional  allegations  to 
avoid  the  effect  that  ruling.  The  additional  averments,  briefly  stated,  are 
that,  when  the  contract  was  entered  into  with  the  commissioners,  they  knew 
that  Veal,  Haynes  ft  Caruthers  had  no  personal  fitness  to  perform  the  work; 
that  they  expected  to  employ  some  competent  person  to  do  it,  and  that  they 
were  employed  with  that  understanding;  but  thati  by  inadvertence*  in  enter- 
ing the  order  upon  the  minutes  of  the  court,  the  clerk  made  a  mistake,  and 
omitted  so  much  of  the  agreement  ia  authorized  the  contractors  to  employ 
Bobstitutes.  It  is  also  allied  "tliat  it  had  long  bmu  the  custom  in  the  state 
of  Ti^as,  whwe  similar  contracts  were  made  by  counties  to  have  their  school 
lands  surveyed,  clwssifled*  and  mapped,  for  the  party  contracted  with  to  em- 
ploy competent  parties  to  do  the  work,  even  When  no  express  authority  to  do 
the  work  [was]  given  in  the  contract  with  the  county."  The  ordei*  of  the 
court  is  sued  upon  as  a  written  contract*  and  a  copy  of  it  Is  annexed  to  the 
petition  as  the  foundation  of  Uie  action.  The  plaiutlfls  cannot  1m  permitted 
to  prove  simply  that  there  was  an  understanding  between  the  oommissiimers 
and  the  contractors  tliat  they  should  employ  subcontractors,  because  ttiis 
would  be  to  introduce  oral  evidence  to  vary  a  written  contract.  Are  the  alle- 
gations sufficient  to  admit  of  a  correction  of  the  writing  on  the  ground  of 
mistake^  We  think  not.  In  order  to  reform  an  instrument  for  a  mistake  so 
as  to  embody  in  it  additional  terms,  and  enforce  it  as  reformed,  it  must  be 
alleged  and  proved  that  the  instrument  does  not  express  thetwrms  of  the  oon- 
tnct  as  agreed  upon,  and  that  both  parties  were  ignorant  of  the  omission  at 
the  Ume  it  was  executed.  It  seems  to  us  that  it  was  the  duty  of  Veal,  Haynes 
ft  Carnthers  to  look  to  the  order  as  actually  entered  before  beginnii^f  the  dis- 
charge of  the  work,  and,  if  the  contract  as  set  forth  in  tlie  entry  was  not  in 
aecortance  with  tlie  terms  of  their  offer,  to  decline  to  proceed  until  it  was 
|»tiper]^  corrected.  The  oommlsaloners^  court  is  a  court  of  record,  and  speaks 
tlirough  its  minutes,  and  not  by  the  mouths  of  the  members  of  the  body.  The 
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prtipdr  method  to  amend  the  minntee,  when  they  tell  to  speak  the  truth,  is  by 
n  motion  made  in  that  court,  and  not  by  allegation  and  proof  in  anottanr  tri- 
bunal in  which  a  litigation  concerning  its  orders  may  arise;  This  court  has 
held  that  the  orders  ot  the  directors  of  a  coriMuation  entered  upon  the  min- 
utes of  their  proceedings,  if  intuided  as  an  agreement,  is  itself  a  written  con- 
tract. Railway  Co.  v.  Gentry,  ante,  98,  (Galveston  tf  nn,  1888.)  The  order 
of  a  commissioners'  court  may  in  lilte  manner  constitute  a  coi^ract,  but  it 
does  not  follow  that  tlie  proper  mode  to  reform  it  Is  not  by  a  motion  in  the 
court  where  entered  to  correct  the  minutes  so  as  to  represent  truly  tiie  order 
as  actually  passed  by  the  body.  We  are  also  of  the  opinion  that  the  alle^ 
tions  of  a  custom  among  the  commissioners'  courts  tit  the  several  countiea  in 
the  state  are  not  suffltnent  to  make  such  custom  a  part  ot  the  contract  in  this 
case.  We  think  it  the  du^  of  these  courts  to  select  themselves  such  ^ents 
as  may  be  necessary  to  assist  them  in  the  discharge  of  their  functions,  when 
such  agents  have  necessarily  to  exercise  judgment  and  discretion  In  the  per^ 
formance  of  the  work  assigned  them.  The  duty  of  making  such  selection 
should  not  be  delegated.  Such  a  custom  would,  therefore,  be  unreasonaUe, 
and  upon  that  ground  should  not  be  held  binding  upon  such  of  these  courts 
as  have  not  expressly  authorised  thar  agents  to  em[doy  substitutes.  But  it 
is  not  alleged  Uiat  the  custom  whs  known  to  the  oommissioners^  court  of  Palo 
Pinto  county.  If  there  f»uld  be  a  usage  among  these  courts,  such  as  might 
be  presumed  to  constitute  a  part  of  a  contract  with  one  of  them,  (which  we 
seriously  doubt,)  it  would  seem  that  such  a  usage  would  not  necessarily  be 
known  to  every  other  court  of  the  same  character,  and  that  in  order  to  bind 
another  court  it  should  lie  alleged  and  proved  that  the  custom  was  known  to 
It.  We  conclude  that  the  court  did  not  err  ia  sustaining  the  demurrer  to  the 
petition,  and  in  dismissiDg  the  suit,  and  the  Judgment  is  therefore  aBirmed, 


Maverick  o.  Florbs  et  oZ. 

(Supi  eme  Court  of  Texa$.  June  1, 1888.) 

1.  EzBcuTiON — Upon  Dobhakt  Judgment — Colutbsu.  Attack. 

A  sberilTs  deed,  under  an  ezecutiOD  issued  more  than  seven  yean  after  entry  of 
judRment,  and  the  docket  showlnff  the  issuanoe  of  such  execution,  are  admiasible  in 
eTideuce  to  show  tiUe  in  the  purcnaser  at  ,the  sherUTs  sale,  although  do  execution 
had  been  issued  on  t^e  judgment  within  one  year  after  its  rendition,  since  an  exe- 
cution issued  on  a  dormant  judgment  is  only  voidahle. 

3.  Landlord  and  Tbinant— Attobniibht  to  Stranobb— Estates. 

One  in  possession  of  land  as  tenant  of  one  of  the  joint  owners  oonvejred  his  ten- 
aoy  to  another,  and  he  to  another,  who  attorned  to  the  defendants.  The  plainUfl 
aoquimi  the  title  under  which  the  first  tenant  entered.  Held,  that  the  attwnmflot 
to  defendants  did  not  subordinate  their  title  to  that  of  {dldnttS.  . 

Appeal  from  the  district  court,  Bexar  county. 

Trespass  to  try  title,  by  Mary  A.  Maverick  against  Francisco  Flores,  Josd 
Flores,  and  Oscar  Crawford.  Judgment  for  the  defendantSi  and  plaintiff  ap- 
peals. 

H.  B.  Minor,  for  appellant.   Otoar  Bergatrom,  for  appellees. 

Walkbb,  J.  Both  parties  claimed  under  one  Fetra  Zambrano  y  Florest — 
the  appelltint,  who  was  the  plaintiff  below,  under  an  execution  SiiJe  and  tran^ 
fers  down  to  her;  the  defendants,  by  inlieritHnce.  The  defendants  tiad  pos- 
session of  the  lot  for  12  years  before  1875.  In  February,  1875,  one  Adams 
took  possession  under  one  of  the  joint  owners,  (whose  est^  plaintiff  ha8,)and 
remHined  in  adverse  possession  for  about  two  years.  He  had  a  lease  from 
defendants  for  an  adjoining  lot  on  the  north,  and  in  1877  sold  out  to  one 
Dunn,  who  sold  to  Brown,  who  attorned  to  Jos^  Florea.  and  paid  him  rent. 
Brown  was  succeeded  in  possession  by  Tatum,  also  paying  rent  to  Flores. 
The  lots  held  by  these  tenants  were  used  together.  On  the  tri^  the  plaintiiE 
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read  a  judgment  and  order  of  sale  of  the  district  court  made  in  1884  in  favor  of 
John  W.  Smith,  Guardian,  t.  Petra  Zambrano  y  Florea.  Plaintiff  then 
offered  the  execution  ducket  of  the  court,  and  the  entries  thereon,  in  said  case 
of  Smith,  Guardian,  v.  Petra  Zambrano  y  Florea,  as  follows:  "Execution 
issued  4th  September,  1851.  directed  to  any  lawful  officer  of  Bexar  county. 
Too  late  to  levy  on  real  estate,  according  to  law,  to  the  next  term  of  the  dis- 
trict court,  September  29,  1851.  John  Crawford,  Sheriff  B.  Co..  by  K.  J. 
JoM£s,  Deputy. "  "Pluriea  execution  issued  5tb  April,  1852,  directed  to  sheriff 
B.  Co.  TSo  property  found  in  my  county.  John  Crawvokd.  Sheriff  B.  Co., 
by  James  Gboss,  Deputy."  "Execution  (order  of  sale)  issued  11th  April, 
1863,  executed  by  levying  on  withf  n  described  property,  and  advertised  and 
sold  according  to  law  uu  1st  Tuesday  May.  1853,  3d  of  said  mooth,  to  S.  G. 
27ewton,  for  ten  dollars,  be  bei  ng  the  best  bidder  for  the  same.  W.  B.  Knox. 
Sheriff,  by  B.  J.  Jones.  Deputy. "  Ob|ect|on  vaa  made  to  the  testimony,  and 
sustained,  open  the  ground  "that  it  did  not  appear  from  said  entry  that  execu- 
tion bad  issued  upon  said  Judgment  witbtn  one  yearfrom  its  date."  Phiintiff 
then  offered  oertlfled  copy  of  deed  tA  date  May  3, 1853,  made  by  W..B.  Knox» 
sheriff  of  Bexar  county,  by  B.  B.  Jones,  deputy,  for  the  lot  in  controveny.  re- 
citing sale  ander  tlie  judgment  and  execution,  and  conveying  to  O.  Newton 
ail  of  the  right,  title,  and  interest  of  the  said  Petm  Zambrano  y  Flores  in  said 
lot  Objections  were  sustained,  because  no  basis  remaliMd  aftw  exclusion  of 
the  docket  entries  above.  PliUntlff  then  offered  together  tiie  entries  on  the 
execution  docket  in  aatd  ease,  and  the  copy  of  the  sheriff's  deed  to  Kewton. 
Tbey  were  excludMl.  because  it  did  not  appear  that  ezecntioo  had  Issued  upon 
the  judgment  within  one  year  from  its  rendition.  R^ular  tnuufers  were 
read  from  Kewton  down  to  plaintiff  for  the  lot.  The  plaintiff  objected  to  ev- 
idence oi.  title  offered  by  defendants,  on  alleged  ground  tliat,  by  their  entry 
through  the  attornment  of  Brown  and  Tatora,  tliey  were  estopped  from  deny- 
ing her  title.  The  court  rendered  Judgment  for  the  defendants,  and  the  errors 
comphiined  oC,  so  far  as  necessary  to  be  noticed  here^  are  the  exclusion  ot  tlie 
testimony  to  the  saJe  by  the  riierilt,  and  the  failure  to  render  judgment  for 
idaintiff  upon  the  testimony.  Plaintiff  inristsUiat  the  tmancy  w  Adams, 
Dunn.  Brown  to  Tatum  in  succession  under  her  title,  and  the  attOTnment  by 
Brown  and  Tatum  to  the  defendants,  snbonlinated  tlieir  title  to  that  of  the 
plaintiff;  and  that,  such  relation  appearing,  plaintiff  was  entitled  to  recover. 
There  was  no  tenancy  in  fiut  by  defendants  under  pliUntiff.and  the  testimony 
is  insufficient  to  constitute  a  constructive  tenancy  under  the  law.  It  was  the 
duly  of  Brown  to  notify  plaintiff  of  the  attack  by  defendants  upon  his  posses- 
sion. And  it  is  questionable  under  the  testimony  whether  Tatum  owed  fealty 
to  the  plaintiff.  The  title  was  put  in  issue  iu  this  action.  The  court  did  not 
err,  therefore,  in  the  judgment  upon  the  ti^timony  admitted.  There  is  no 
Buflicient  testimony  to  support  the  pleas  of  limitation.  There  is  no  connect- 
ing link  with  the  sovereignty  of  the  soil,  unless,  perhaps,  bolii  parties  claim- 
ing under  common  source,  such  link  may  be  presumed ;  no  deed  duly  recorded 
with  payment  of  taxes,  nor  possession  continued  consecutively  for  10  years 
after  deducting  the  period  during  which  the  statute  of  limitation  was  sus- 
pended. It  has  been  repeatedly  held  that  a  sale  under  an  execution  issued 
under  %  dormant  judgment  is  not  void,  but  only  voidable,and  at  the  instance 
of  the  defendant  in  execution.  Bogyeas  v.  Hovxird,  40  Tex.  158;  Hatoley  v. 
Bullock,  29  Tex.  225;  Andrmm  v.  Bichantam,  21  Tex.  287;  ffanooek  v.  Metz, 
15  Tex. 209;  Sydnor  v.BoberU,  13  Tex.  598.  See,also.Freem.Ex'n8,fig29, 
30.  Upon  these  authorities  we  Iiold  thfU  the  exclusion  of  the  entries  in  the 
execution  docket  and  of  the  sherlfTs  deed  was  error,  and  for  sudi  error  the 
judgment  below  is  reversed,  and  the  cause  is  remanded. 
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SOHMIDTKE  et  al,  V.  MiLLBB. 
(Suprwne  Court  a/  Texas.  Jnna  1, 1888.) 

1.  DasoBitT  km  DuTsiBmnoiTB— LuBiLiTT  OF  Hkib  roK  Ancsstob's  Disn. 

Upon  «oire/acl(U  to  rerlToa  judgment  af^nat  the  heirs  of  a  deceased  defendsoL 
It  is  error  to  render  jodcment  agwut  the  nrtrs  without  ^oof  that  they  iBhaiited 
assets  from  their  auoestor. 

3.  Same— PiiEjUtiNO. 

Under  Rev.  St.  Tex.  art.  IdiS,  which  provides  that,  when  a  defendant  dies  before 
judgment,  his  administrator  or  executor,  and,  in  a  proper  case,  bis  heir,  maj  be  snh- 
stituted  as  defeo^t,  a  petition  for  •eire  fcutUu  to  reviTe  a  oumey  judgioetit  against 
a  deceased  defOnduit,  which  allege!  that  deoeasod  left  aaaeta  wmch  came  into  the 
possession  of  bis  heirs,  bat  does  not  show  that  there  waa  no  administration  on  his 
estate^  or  no  neoesatty  for  such  adminlstratton,  does  not  show  a  proper  oaae  tat  oifc- 
log  wo  hetn  aa  defrndants. 

8.  JUDOMMnr—BBTlTOK  »T  SOIH  PACUa— OottBT. 

Scire  faeUu  to  rerlve  a  Judgment  is  jaoperir  brooffht  in  the  oonrt  in  nUch  the 
Judgment  was  rendered,  although  some  of  the  dafendanta  Uve  in  another  oonn^. 

Appeal  from  diatrict  court,  Bexar  county. 

Scire  /ados  by  John  A.  Miller  to  revive  a  JudgmeDt  agaiDst  H.  Hamilton 
and  Charles  Sclimidtke.  The  latter  defendant  having  died  pending  snit,  his 
heirs,  who  lived  in  another  county,  were  substituted  as  parties  defendant. 
Plaintiff  obtained  judgment,  and  defendants  appeal. 

JKinter  A  Altgtit,  for  appellants.    Wurzbach  A  Boone,  for  appellee. 

WuEBB.  J.  The  objection  to  the  jnriadictiou  of  the  court  is  not  well 
taken.  Soira/aeias  to  revive  a  judgment  liee  in  the  court  where  the  judg- 
ment was  rendered,  regardless  of  the  residence  of  the  defendants.  It  is  a  con- 
tinuation of  the  same  suit.   Maeterson  v.  Ctmdifft  58  Tex.  474. 

Article  1248,  iiev.  St.,  provides  that,  when  a  defendant  dies  before  judg- 
ment, scire /aciat  may  issue  to  "theadministrator  or  executor,  and,  in  a  proper 
case,  to  the  heir,  of  such  decea3ed  defendant,  requiring  him  to  appear,  and  de- 
fend the  suit."  It  would  seem  that  article  1249  indicates  the  rule  when  it  is 
proper  tl>at  the  heir,  be  cited,  vis.,  "where  there  is  no  administrator,  and  no 
necessity  therefor, "  taken  with  other  statutory  rules,  as  where  suit  is  for  land, 
where  both  heir  and  adtoiuistrator  should  be  cited.  The  rule  at  common  law 
is,  as  given  in  Freem.  Ex^ns,  g  83:  "Upon  the  death  of  a  defendant  leaving 
a  judgmeut  which  fs  not  a  lien  on  any  real  estate,  no  one  but  bis  personal  rep- 
resentative need  be  made  a  party  to  the  seire  facias. "  The  administration 
of  estates  is  veated  in  the  proliate  courts  organized  specially  for  that  purpose. 
Interference  with  this  jurisdiction  by  other  cuui-ts  has  not  been  favored^  and 
exceptions  to  it  are  but  cautiously  allowed.  It  is  against  the  policy  of  our 
laws  for  the  administration  of  estates  to  allow  one  unsecured  creditor  to  sell, 
under  execution,  property  to  which  all  other  creditors  in  like  condition  have 
equal  claims.  Wehb  v.  Mallard,  27  Tex.  83;  MeMUler  v.  ButUr.  20  Tex.  405; 
Chandlers.  Burdeit,lA.4A',  Conkrite  v,Hart,  10  Tex.  140.  In  this  case  the 
petition  alleged  that  deceased  left  assets  which  came  into  the  possession  of  tbe 
heirs,  but  no  allegation  appears  that  there  was  no  administration,  nor  neces- 
sity for  it.  Tbe  judgment  sought  to  be  revived  is  simply  a  money  judgment. 
These  allegations  do  not  show  a  proper  case  for  citing  the  heirs.  On  the  trial, 
so  far  as  the  statement  of  facts  bIiowd,  no  evidence  was  produced  that  assets 
were  left  by  the  deceased  at  his  death.  Without  inheriting  assets,  no  liabil- 
ity rests  upon  ttie  heir  for  the  debts  of  tlie  ancestor.  It  was  enor,  therefore, 
to  render  any  judgment  whatever  against  the  appellants  upon  tlie  testimony. 
Mayea  v.  /ones,  62  Tex.  365;  Webster  v.  Willis,  56  Tex.  472.  The  case,  evi- 
dently, was  tried  upon  the  theory  that  the  plalntitf  was  entitled  to  call  in  the 
heirs,  and  to  have  the  judgment  revived,  upon  the  suggestion  of  the  death, 
and  the  production  of  the  original  judj^meut  alter  the  heirs  had  been  cited. 

Ihe  judgment  will  be  remanded.   If  there  is  an  administi-atioD  pending, 
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the  executor  or  sdminiatrator  should  be  made  partien.  If  none,  nor  any  ne- 
cessity forooe,  then  Buch  facts  should  appear  in  the  pleadings.  With  heirs  as 
proper  parties,  and  testimony  to  their  having  received  assets,  judgment  would 
follow,  reviving  the  original  at  least  to  the  amount  of  assetn.  With  executor 
or  administrator  as  party  defendant,  judgment  would  be  revived,  but  to  be 
paid  in  due  course  of  admlnistnition. 


Life  Ass'n  of  Aueriga  et  al.  o.  Ooodb. 
(Supreme  Court  of  Texaa.   Juno  1,  1888.) 
1.  lavruTioir  or  Acnoirs— WhJin  H&brsd — Abatembst  oj  FoBiotB  AonoiT. 

PlaintiiE,  in  March,  1S79,  begaii  action  uainst  a  foreign  luuraDoe  oompaDV  to  rs- 
oovep  premiums  he  tutd  paid,  basiDg  his  o&im  upon  false  reineeeDtatiopft  of  defend- 
ant as  to  its  solTeDcy.  Pending  the  action,  tiie  corporation  was  diuolved,  causing 
the  action  to  abate.  In  May,  1W6,  nlatntifl  filed  new  pleadings,  making  defendants 
the  represmtatives  of  the  oiSBOlvea  corporation.  SelA,  that  the  action  against  de> 
fendantB  ma  barred  tajr  llmUation. 
S.  Bajo— Wan  BABBmi>— DusoLunoir  or  DBraniAVT  CoarounoiT— FBoouDixoe  nr 
Ji>M. 

In  sooh  a  case  it  matters  not  whether  the  prooeeding  was  one  in  rem  because  of 
real  property  within  this  state  belooging  to  the  dissolved  corporation  out  of  which 
pialntiir  songht  to  enforce  his  olaim. 

a.  iMBOBAltOB— AOTXOK  TO  RbOOVBB  PSBXimW— PAia  RBFBBSBHMnOVS— 8<X.T>1TCT  OT 

COHTAIfT. 

In  a  suit  to  recover  annual  premiums  paid  on  an  insurance  policy  on  the  ground 
of  ftUee  representations  by  the  company  as  to  i^  solvency,  proof  of  insolTency  long 
after  the  payment  (tf  the  premiums  souj^t  to  he  reoovered  does  not  entitle  plaintifl 
toreooveiy. 

Appeal  from  district  court,  Grayson  county. 

Action  by  F.  M.  Goode  against  the  Life  Association  of  America,  Wiilinm 
8.  Belfe,  John  F,  Williams,  and  Alfred  Citrr,  to  recover  the  amount  of  pre- 
idiama  paid  by  plaintiff  to  defendant  company.  Judgment  for  plaintiff,  from 
which  defendants  appeal. 

Finley  A  Ptueo,  for  appellants.   A.  B.  Wilkingon,  for  appellee. 

Stattoh,  0.  J.  On  March  1,  1879,  the  appellee  bronght  an  action  ^ptlnst 
the  Ufe  AsMdatlon  of  America,  a  corporation  chartered  under  the  laws  of 
the  state  of  Missouri,  to  recover  $1,630,  with  interest,  which  be  claimed  to 
bare  paid  to  tiie  corporation  on  policy  of  Insurance  issued  to  hSm  in  the  year 
1872.  He  based  his  claim  on  averments  that  the  corporation  was  insolvent 
at  the  time  it  laened  Uie  policy  to  him,  and  so  continued  until  it  was  dissolved 
by  a  judgmmt  rendered  by  a  ciroult  court  in  the  state  of  Missouri  on  Novem- 
ber 10, 1879.  He  alleged  that  the  insolvency  of  the  corporation  was  known  to 
its  agents,  who  induced  him  to  take  out  a  policy,  and  that  they  falsely,  fraudu- 
lently, and  repeatedly  informed  him  Uiat  the  corporation  was  solvent,  mul 
therel^  deceived  him,  and  induced  him  to  procure  a  policy  for  $10,000  on  his 
life,  and  theretm  to  pay  the  premiums  he  now  seeks  to  recover.  J^nding  the 
action,  the  corporation  was  disaolved.  On  the  dissolution  of  the  craporation, 
in  accordance  with  ttie  laws  of  the  state  of  Missouri,,  all  the  property  l)dong- 
ing  to  It  was  tiusferred  to  W.  S.  Bdfe.  "superintendent  of  the  insurance 
de|tartment  of  the  state  ot  Missouri,"  in  a  mode  which  was  h^  in  the  case 
of  T.  Bufuae,  103  U.  S.  322,  snmeient  to  pass  title  to  its  property  to 
Belfe  in  his  official  character.  It  was  also  held  in  the  same  case  that  this  su- 
perintendent of  the  insurance  department  of  the  state  of  Missouri,  by  reason 
of  the  laws  of  the  state  uf  Missouri,  the  charter  of  the  association,  and  other 
attendant  bets*  became  the  representative  of  the  dissolved  corporation  in 
states  other  than  Uie  state  of  Missouri.  As  to  the  entire  correctness  of  the 
pn^xMdtions  announced  in  that  case  it  is  unnecessary  to  express  any  opinion. 
In  succession,  Belfe  was  followed  in  tiie  super! ntendent^  John  F.  Will- 
lams  and  Alfred  Cfixi,  After  tbe  dissolution  of  the  oorporatkm,  a  judgment 
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was  rendered  against  it  in  favor  of  tlie  appellee,  witboat  making  any  new 
pHfty  defendant.  From  thia  judgment  tbe  Buperinteodent '  prosecuted  an  ap- 
peal,  and  on  its  hearing  the  judgment  waa  rereraed.  On  that  appeal  It  was 
held  that  the  action  abated;  there  being  no  law  in  forae  in  thia  stale  author^ 
izing  a  pending  action  by  or  against  a  private  corporation  Incorporated  undor 
the  Taws  of  another  state  to  be  prusecuted  after  the  dissolution  of  such  corpo- 
ration. It  was  farther  held  that  there  was  no  statute  in  force  in  this  state 
authorizing  tlie  further  prosecution  of  the  action  after  the  dissolution  of  the 
corporation.  AMooiatitm  v.  Sneed,  2  Tex.  Law  Rev.  151.  On  May  4,  1885, 
the  i^ipellee  filed  new  pleadings,  by  which,  for  the  first  time,  defendant  other 
than  the  dissolved  corporation  was  made.  By  that  pleading.  Uelfe,  Williams, 
and  Garr  were  made  defendants,  and  they*  by  demurrer,  urged  the  defense  al 
limitation,  which  was  overruled. 

That  upon  the  dissolution  of  the  corporation  the  acUon  abated  there  can  be 
no  question.  Bank  v.  Co2Iw,  21  Wall.  614;  Mtumma  v.  Fotomac  Co.^  8  Pet. 
281 ;  2  Mor.  Friv.  Corp.  1031.  At  law  an  action  abated  by  the  death  of  a  sole 
defendant  entses  for  all  purposes,  la  entirely  dead,  and  cannot  be  revived. 
This  rule,  however,  has  in  England,  and  in  most,  if  not  all,  of  the  states  of 
this  Union,  been  so  changed  by  statute  as  to  authorize  the  further  prosecution 
or  defense  of  the  action  by  the  l^al  repreeentative  or  heir  of  the  deceased 
person  whva  the  cause  of  action  is  one  t^at  survives.  Such  statutes  in  force 
in  tilts  state  do  not.  however,  apply  to  foreign  corporations.  The  rule  in 
courts  of  equity  is  thus  stated:  "An  abatement,  in  the  sense  of  the  common 
law,  is  an  entire  overthrow  or  destruction  of  the  suit,  so  thaA  it  is  quashed  or 
ended;  bnt,  in  the  sense  of  a  court  of  equity,  an  abatement  signifies  only  a 
present  suspension  of  all  proceedings  in  the  suit,  from  the  want  of  proper 
parties  capable  of  proceeding  therein.  At  common  law,  a  suit,  when  abated, 
is  absolutely  dead;  but,  in  equity,  a  suit,  when  abated,  is  (if  such  an  expres- 
sion be  allowable)  merely  in  a  state  of  suspended  animation,  and  it  may  be 
revived."  Story,  Eq.  PI.  §  354;  Mitf.  Eq.  PI.  69-72.  This  is  done  by  a  bill  of 
review.  Story,  Eq.  PI.  §§  354.  371 ;  Mitf.  Eq.  Pi.  72, 83;  Adams,  Eq.  404.  If 
the  pleadings  filed  on  May  4, 1885,  may  bedeemed  a  bill  of  review,  and  the  rule 
in  equity  be  applicable  to  the  case,  then  the  Inquiry  arises  whether  the  stat- 
utes of  limitation  i-an  from  the  time  of  the  dissolution  of  the  corporation  until 
that  pleading  was  filed.  There  can  be  no  claim  that  the  running  of  limita- 
tion was  suspended,  by  reason  of  concealed  fraud,  at  any  time  su^equent  to 
the  institution  of  the  action  against  the  corporation  on  March  1, 1879:  for  the 
action  was  brought  on  the  ground  of  fraud,  through  which  the  appellee  was 
alleged  to  have  been  Induced  to  take  a  policy,  and  pay  the  premiums  which 
he  now  seelts  to  recover.  Fraud  cannot  be  deemed  concealed  from  a  plain- 
tiff after  he  alleges  its  existence,  and  bases  his  right  to  a  recovery  on  that 
fact.  From  the  time  the  corporation  was  dissolved  until  March  1,  1885,  a 
sufficient  time  elapsed  to  bar  the  claim  of  the  appellee;  and  the  question  arises 
whether  limitation  ran  during  that  interval.  Tlie  rule  in  equity  is  that  lim- 
itation may  be  pleaded  in  bar  to  a  bill  of  review.  Story,  Eq.  Fi.  §  831;  Mitf. 
Eq.  PI.  290  ;  2  Daoiell,  Ch.  Pr.  1542, 1543;  Wood,  Urn.  296;  Ang.  Llm.  325; 
Hollingshead'a  Case,  1  P.  Wms.  742;  Richards  v.  Inmraiiaa  Co.y  8  Cranch,  91. 
In  the  absence  of  a  statute  suspending  the  running  of  the  statutes  of  limita- 
tion on  the  death  of  a  plaintiff  or  dt<fendunt,  by  anal<^ie8  to  other  statutes, 
many  courts  have  held  that  they  should  l:>e  held  suspended  for  a  reasonable 
time;  and  this  period  has  l;>een  usually  fixed  at  one  year.  Ang.  Lim.  325; 
Schermerhum  v-  Schermerhom^  5  Wend.  514;  Huntington  v.  Briiielurhoff,  10 
Wend.  282;  Coffin  v..  CotUe^  16  Pick.  S83;  Baker  v.  Bakw^,  18  B.  Mon.  409; 
Walker  v.  Peay,  22  Ark.  109;  Wilcocka  v.  Huggine,  2  Strange.  907.  If  it  be 
conceded  that  article  3218,  Bev.  St.,  which  is  in  terms  i^ipUciAle  to  cases  in 
which  an  encutor  or  adminiatrator  may  be  appointed,  ongbt  to  be  a{q>lied  in 
a  case  lu  whieh  an  action  abates  by  the  dissolution  <rf  a  cocporatlon.  UUs  would 
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not  relieve  tbe  appellee ;  for  more  than  five  years  elapsed  between  tbe  time  the 
action  abated  and  tbe  time  pleadings  were  filed  to  revive  it.  If,  ttien,  we  apply 
the  equitable  rule  in  casp  of  abatement  of  suit  by  the  death  of  a  sole  party,  and 
give  to  tbe  appellee  the  beiieSt  of  any  statute  baring  any  analogy  to  the  ques- 
tion before  us.  it  is  evident  ttiat  even  then  his  action  was  barred  by  limitation ; 
and,  this  appearing  from  hia  petition,  the  exception  setting  up  the  tuu*  shoubl 
have  been  sustained. 

It  is  insisted  tbat,  after  the  dissolution  of  the  corporation,  tbe  proceeding 
became  one  in  rem,  by  reason  of  the  fact  that  there  was  real  property  within 
this  state  that  belonged  to  the  dissolved  corporation,  out  of  which  theappellee 
WHS  seeking  to  enfore  the  payment  of  his  claim.  It  matters  not  what  tbe 
character  of  the  action  may  be,  whether  in  pei-aonam  or  in  rem;  for  in  either 
case  it  must  1t>e  brought  within  the  time  prescribed  bylaw.  In  legal  contem- 
plation, there  was  no  action  pending  through  whlcli  the  property  of  the  dis- 
solved corporation  could  be  subjected  to  tlie  payment  of  the  appellee's  claim 
after  ^N'ovember  10, 1879,  until  May  4, 1885;  and  during  this  intwval  there  wae 
no  want  of  parties  against  whom  the  action  might  liave  been  prosecuted. 

There  Is  another  ground  on  which  tlie  judgment  Id  this  case  would  have  to 
be  reversed.  The  representations  claimed  to  have  been  made  by  agents  of  the 
corporation  related  to  its  pecuniary  ability  to  meet  losses  covered  by  its  poli- 
cies; and.  if  these  representations  were  such  as  the  agents  had  authority  to 
make,  it  must  appear  that  they  were  not  substantially  true,  to  give  rigtit  to 
recover  premiums  paid.  The  uncontrorerted  evidence  shows  that  the  corpo- 
ration bad  peenniaiy  ability  to  pay  all  losses  accruing  until  about  two  years 
before  its  dlsaolatlon,  and  tbe  great  preponderance  of  the  evidence  shows  that 
it  had  ability  to  pay  all  losses  to  poacy-holdera  up  to  the  time  of  its  dissolu- 
tion. There  Is  no  evidence  tending  to  ahow  tbat  the  oorporatlon  was  luA  en- 
tirely stdvent  at  tlie  Ume  the  appellee  obt^ned  the  policy  and  paid  the  premiams 
which  he  now  seeks  to  recover;  but  there  is  evidence  tbatlt became  Insolvent 
long  after*  through  a  transaction  by  which  it  purchaseda  controlling  interest 
in  the  stock  of  anoUio:  Insarance  company.  The  evidence  shows  th^  had  the 
policy  held  by  tbe  appellee  become  payable  at  any  time  prior  to  Uie  lOtb  Ko- 
vember,  1879,  it  would  have  been  paid.  Under  this  state  of  facts,  we  know 
of  no  rule  of  law  that  would  entitle  tlie  appellee  to  recover  premiums  paid. 
The  policy  was  not  void,  the  risk  attached,  and  tot  about  seven  years  tlie  appel- 
lee had  the  benefit  of  insurance,  and  the  beneflciary  would  have  received  tbe 
sum  due  on  the  policy  had  he  died.  Tbe  premiums  were  to  be  and  were  paid 
annually,  and  this  was  to  continue  until  the  death  of  the  insured,  or  tlie  time 
arrived  when  the  policy  was  made  payable,  without  reference  to  bis  death. 
The  fatrts  proved  did  not  authorize  a  vei-dict  for  the  appellee. 

For  the  errors  of  the  court  in  refusing  to  grant  a  new  trial,  and  overmling 
the  exception  that  set  up  the  defense  of  limitation,  the  judgment  will  be  re- 
vetaedi  and  the  cause  rananded.   It  is  so  ordered. 


KoMKiio  V.  Stats. 
(Oowt  cf^Appeaia  of  Texas.  May  S,  1888.) 

IiAXOBmr— BVIBKKCB— RaOENT  POBSXBSION. 

Where  a  horse,  alleged  to  have  beeo  stolen,  was  found  three  yean  afterwards  in 
the  possessioa  oi  defendant,  who  sold  It,  without  explaining  his  right  of  poaseBsion, 
and  ^ere  was  no  proof  of  the  taking,  except  tbe  unexplained  possession,  the  evl- 
denoe  was  not  sumcient  to  anpport  a  conviction  for  larceny,  as  the  poMesrton  of 
■tfdeo  proper^,  to  n^se  a  presomption  of  guilt,  most  be  recent.^ 

Appeal  from  dlatrict  court,  Atascosa  county;  D.  P.  Mark,  Judge. 
Eatevan  Bomero  was  Indicted  for  tbe  larceny  of  a  horse.   There  was  a  con- 
viction, and  defendant  appeals, 

■  See  Toung  v.  State,  (Via.)  8  South.  Rep.  881,  and  uota 
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Agst.  AUy.  Gen.  J)avid»on,  tor  tba  State. 

'White,  P.  J.  When  last  seen  hy  the  alleged  owner,  the  animal  charged  to 
have  beeo  sb^en  "was  at  Pope's  Lake»  in  this  [Ataaoosa]  county,  on  a  horse 
round-up,  in  the  spring  of  1883."  He  next  saw  and  found  it  in  the  posaes- 
flion  of  Julio  Perez,  in  1886.  Perez  teetifled  that  be  bought  the  animal  from 
the  defendant  In  May,  1886;  so  that,  as  far  as  the  evidence  goes,  from  the 
time  the  animal  was  lost  or  taken  from  the  owner  until  It  was  first  known  to 
be  in  defendant'a  possession  was  a  period  of  three  fears.  There  is  no  evi- 
dence tending  to  connect  defendant  with  the  original  taking  of  the  animal, 
«nd  no  e]q>lanation  as  to  iiis  possession  was  made  him  when  he  sold  it  to 
Perez. 

The  conviction  rests  solely  upon  defendant's  poasession  and  sale  of  the  ani- 
mal in  1S86,  three  years  afta  it  was  stolen.  "Possession  of  property,  to  raise 
a  presumption  of  guilt,  must  be  recent."  Seek  v.  Btate,^  Tex.  430;  Bragg 
Y.  State,  17  Tex.  App.  219;  Barrtit  t.  StaU,  18  Tex.  App.  64;  Curiin  v. 
State,  23  Tex.  App.  ^1, 5  S.  W.  Bep.  186;  Boyd  t.  £ftote,  24  Tex.  App.  570* 
6  S.  W.  Bep.  853.  We  are  of  opinion  that  the  evidence  is  insufficient  to  sup- 
port tbeooaTictfon^iukdUie  judgment  is  reTex8ed,and  theoaiue  la  remanded. 


Washikoton  v.  State. 

(Court  of  AppetOs  of  Tezo*.   May  3, 1888.) 

Bbmcim— Hdbi«b— InnKucnoHS— Owssioii  Patcwabm  to  DanVDAiiT. 

On  an  indictment  for  murder  committed  In  the  perpetration  of  rape,  where  the 
charge  on  murder  committed  With  express  malice  aforettaouffht  Is  full  and  correct, 
and  not  objected  to,  nor  additional  instnictlous  ofTered,  deraadant  cannot,  on  mo- 
tion for  a  new  tttel,  oomplain  of  the  court's  omisaton  to  charge  on  motder  in  the 
perpebratitm  ot  r^M,  as  the  latter  arlme  Is  bnt  evidenoe  of  the  essential  element  of 
munler  la  the  flrst  degree,  and  the  ondssion  was  tevoiable,  rather  than  Inj  urious, 
to  defendant. 

Appeal  from  district  court,  Colorado  county;  Geobob  McCobhigk,  Judge. 

On  the  night  of  December  27, 1887,  William  Washington  went  to  the  house 
of  Mrs.  Mary  Miller,  whose  husband  he  knew  to  be  absent,  and,  standing  on 
the  gallery,  and  looking  through  the  window,  saw  her  put  the  children  to  bed, 
and  then  disrobe  herself;  and  when  she  approached  the  door,  and  looked  out, 
defendant  caught  her;  demanded  submission  to  bis  carnal  passion;  on  refusal 
and  retreat,  caught  her,  threw  her  down,  cut  her  throat,  and  then  had  sexual 
intercourae.  On  trial  for  murder,  the  death  penalty  was  aaseesed  against  de- 
fendant, and  he  appeals. 

AatU  Atty.  €hn.  Batideout  for  the  State. 

White,  F.  J.  In  the  indictment  it  was  charged  that  the  murder  of  Mazy 
Miller  by  this  appellant  whs  committed  with  express  malice  aforethought,  and 
in  the  perpetration  of  the  crime  of  rape.  These  all^iations  were  most  abund- 
antly and  conclusively  sustained  by  the  evidence  adduced  on  the  triaL  There 
can  be  no  reasonable  doubt  of  the  fact  in  the  light  oi  the  evidence ;  consisting, 
in  part,  of  two  separate  confessionB  made,  after  he  was  warned,  by  the  de- 
fendant himself,  his  guilt,  and  the  horrible  and  sickening  details  of  his 
atroaous  crime.  There  are  no  bills  of  exception  in  the  record.  Ko  objection 
was  made  to  the  charge  of  the  court  when  delivered  to  the  Joiy,  and  no  ad- 
ditional instructions  were  naked  for  the  defendant.  The  chai^  was  full,  cor- 
rect, and  sufficient,  in  so  far  as  it  presented  the  law  applicable  to  a  murder 
committed  with  express  malice  aforethought.  In  the  motion  for  a  new  trial. 
It  was  for  the  first  time  objected  to  the  chatge  that  It  failed  and  omitted  to 
instruct  the  jury  also  upon  the  law  with  raforenoe  to  a  murder  committed  on 
the  perpetration  of  rape.  To  entitle  a  party  to  a  new  trial  for  supposed  error 
in  the  charge,  it  most  be  made  to  qipear  that  the  court  **tuu  mlBdirected  the 
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Jury  as  to  the  law,  or  has  oommttted  any  otbor  material  error  calculated  to 
injure  the  rights  of  the  defendant."  Code  C^im.  Proc.  art.  777»8ubd.  2; 
BiaJtop  V.  BtaU,  48  Tex.  S90;  Zeaehe's  Case,  22  Tex.  App.  280.  S  S.  W.  Bep. 
639;  Jaakson'a  Case,  22  Tex.  App.  442,  8  S.  W.  Bep.  Ill;  Williams*  Case,  24 
Tex.  App.  17,  $  8.  W.  Hep.  655.  In  this  case  there  is  no  apparent  misdirec- 
tion. In  so  far  as  the  charge  goes;  and  it  only  remains  to  inquire  whether  the 
omission  or  failure  to  instruct  upon  the  law  with  reference  to  murder  when 
committed  on  the  perpetration  of  rapt^  has  iDjured  tlie  rights  of  this  appel- 
lant. How  such  a  result  could  be  poBSlble.  under  the  facts  of  this  case,  we 
cannot  imagine.  To  constitute  murder  of  tlw  first  degree  there  must  be  "mal- 
ice aforettiought,'' — "express  malice;"  and,  wtien  the  malice  aforethought  Is 
evidenced  by  the  fact  that  the  crime  was  cmnmitted  in  the  perpetraUon  of 
rape,  ihea  there  can  be  no  question  of  degrees  in  such  murder.  It  is  ijtso 
facto  murder  of  the  first  degree,  and  made  so  by  the  statute.  Fen.  Code,  art. 
606.  But  a  murder  committed  in  the  perpeinUion  of  rape,  or  any  of  the  other 
enumerated  felonies  la  that  article  of  theCode  is  none  the  less  a  murder  upon 
malice  aforethought;  and  when  one  of  those  modes  is  named  in  the  Indict- 
ment, while  it  may  be  essential  to  prove  it  as  charged,  the  proof,  when  made, 
is  but  evidence  of  the  malice  aforethought,  which  is  the  controlling  constitu- 
ent element  of  the  crime.  Tooney  v.  State,  6  Tex.  App.  1€3;  Roach  v.  State, 
8  Tex.  App.  478;  8?iarpe  v.  State,  17  Tex.  App.  4B6;  GoruaUs  v.  State,  19 
Tex.  App.  894;  Moreland  v.  Jfete.  24  W.  Ya.  126;  Neteoomb  v.  StaU,  37  Miss. 
383. 

As  stated  heretofore,  there  was  no  exception  to  the  charge  as  given,  and  no 
additional  instructions  were  asked ;  and  we  cannot  see  how  the  d^endant  could 
have  been  injured  by  the  oourt*s  simply  limiting  the  finding  of  the  jury  to  a 
jmurder  committed  upon  repress  malice  aforethought.  The  facta  showing 
both  express  malice  and  a  murder  in  the  perpetration  of  rape,  the  failure  to 
charge  upon  the  latter,  instead  of  being  an  injury  to,  if  it  could  have  any  ef- 
fect at  ail,  it  appears  to  us  could  only  have  been  favorable  to  the  defendant. 
We  do  not  think  the  omission,  complained  of  for  the  first  time  In  the  mo- 
^on  for  now  trial,  shows,  under  the  circumstances  of  the  case,  such  error  as 
requires  a  reversal  of  the  judgment  This  is  the  only  question  of  any  moment 
presented  upon  the  record  upon  this  appeal.  Two  confessions  made  by  ap- 
jtdlant  show  him  to  be  guilty  of  one  of  the  most  atrocious  murders  ever  per- 
petrated in  this  or  any  other  civilized  country;  and,  when  tlie  sickening  details 
are  considered,  we  can  but  admire  that  fortitude  and  forbearance  of  the  com- 
munity in  which  it  occurred  in  permitting  the  law  to  vindicate  Itaelf  in  its  pan- 
ishment  with  its  own  extreme  penalty.  The  judgment  is  affirmed. 


LTons  o.  State. 

(Cowrt  of  Appeals  of  Texas.   May  7, 1888.) 

SisnntBABCB  or  Pcbuo  Wobship— StnroAT-SoHooLe — Sxtfkoibkot  of  Pboo». 

Od  an  informatioD  for  diBtorbing  a  Suuday-achool  "by  loud  and  voolferona  ex- 
oIunationB  and  Bwearing. "  where  it  appeared  that  defendant  and  two  other  boys 
were  sitting  on  a  bench  m  a  back  oart  ol  the  building,  and  witoeeaea  heard  laugh- 
ing and  tauing,  but  none  of  them  neard  loud  and  vocueroua  axolamatiooB  or  swear^ 
Ing,  the  aUeganon  Is  not  sustained  by  the  proof. 

Appeal  from  Karnes  county  court;  J.  C.  "Wasoy,  Judge. 

Information  against  Huston  Lyons  for  disturbing  a  Sunday-school  "by  loud 
iuid  vociferous  exclamations  and  swearing."  Witness  testified  that  they 
heard  laughing  and  talking  in  the  back  part  of  the  building,  and  were  dis- 
turbed by  it.  Defendant  and  two  other  boys  were  sitting  on  a  bench  in  the 
back  part  of  the  building',  but  the  witnesses  did  not  hear  any  loud  and  vocif- 
erous exclamations  or  swearing.  Judgment  of  conviction,  and  defendant  ap- 
peals. ^  I 
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(7.  ff.  ifaufl^  tor  i^pellaDt.  Astt.  AUj/'  ffm.  Daotdion,  for  the  State 

Whitb,  p.  J.  ThiB  appeal  is  from  a  conviction  tor  dlatarUng  a  Snndi^- 
scbool.  It  was  alleged  in  the  information  that  appelant  disturbed  the  con- 
gregation "hj  loud  and  Tociferona  exclaoiations  and  swearing."  The  evi- 
dence wholly  fails  to  support  the  manner  of  disturbance  in  either  (Mf  the  modea- 
aUeged.  There  was  no  toud  and  vodferous  exclamations  and  no  swearing 
proved.  If  any  disturbance  was  created,  it  was  in  a  different  manner  fron 
that  alleged.  All^ation  and  proof  must  correspond  to  warrant  a  conviction 
for  a  criminal  offense.  Because  the  evidence  is  insufficient  to  support  the 
conviction  for  the  offense  as  alleged  in  the  information,  the  Judgment  la  xb- 
versedt  and  the  oause  lemanded. 


Walker  v.  State. 

(Court  of  AppeaU  of  Texaa.   May  28,  ISSS.) 

IBTOUOATINO  IdqUOBS— SAI.BB  TO  MiNOBS— EviDSltCI. 

Tor  the  poi^KMe  of  proving  that  the  onrchaser  of  liquor  was  a  minor,  the  testi- 
mony of  witnesses,  that  it  was  reasonably  apparent  to  tiie  obserratioii  of  a  pru- 
dent man  that  raoh  porohaaer  was  not  of  age,  Is  Inadmissible. 

Appeal  from  Mitchell  county  court;  W.  S.  Small  wood,  Judge. 
Asst.  AUy.  Gm.  Davidton,  for  the  State. 

White,  P.  .7.  This  appeal  is  from  a  conviction  for  selling  intoxicating  llq- 
nor  to  a  minor.  At  the  trial,  over  defendant's  objection,  as  shown  by  bills 
of  exception,  three  witnesses  were  permitted  to  testify  that,  in  sixe  and  pbya* 
ical  appearance,  the  party  to  whom  the  liquor  was  sold  was  not  a  man.  and 
that  it  was  reasoijiably  apparent  to  the  observation  of  an  ordinarily  prudent 
man  that  he  was  not  21  yt^ars  of  age.  As  was  said  by  this  court  in  Xoblen- 
scMag  a  Case,  23  Tex.  App.  264, 4  S.  W. £ep.  888:  "The  age,  appearance,  etc.,. 
of  the  minor,  might  very  properly  be  shown;  but  it  is  not  permissible  for  the 
witness  to  give  his  opinion  as  to  bow  others  would  be  impressed  by  these  phys- 
ical marks  of  age.  It  was  the  province  of  the  jury  to  determine  whetho' 
from  these  the  defendant  knew  that  in  fact  the  party  was  a  minor."  The 
assistant  attorney  general  confeasea  error  on  account  of  the  ruling  of  Uie 
<»urt  in  admitting  thia  testimony,  and  the  Judgment  is  reversed,  and  Uie  causa 
remanded. 


Orb  v.  Statb. 
(Court  of  Appealg  of  Texaa.  May  SS,  18S3.) 

1.  iKDICniBNT  AND  ISrOBMiTIOK— OMISSION  0»  VKNOa— CODB  CbiM.  PbOO.  TeI.  ABT, 
480. 

Under  Code  Crlm.  Proo.  Tex.  art.  480.  subd.  6,  providing  that  "it  must  appear"' 
from  an  information  "that  the  plaoe  where  the  offense  is  charged  to  have  been 
committed  Is  wltbin  the  jurisdiction  of  the  court  where  the  information  Is  flled, " 
an  information  omitting  the  allegation  of  venae  is  fatally  defective,  and  that  the 
complaint  alleges  the  venue  does  not  cure  the  detect. 
9.  Same— Omissiok  of  Vbndb — How  Rbhbdibd. 

Where  an  information  fails  to  allege  the  venue  as  required  hy  Code  Crlm.  Proa. 
Tex.  art.  480,  subd.  5,  but  such  venue  is  alleged  in  the  oomplunt,  the  prosecution 
will  not  be  dismisBed,  but  the  cause  will  be  remanded,  that  a  new  information  may 
be  presented. 

Appeal  from  Erath  county  court;  W.  W.  Moose,  Judge. 
Alfred  Orr  was  convicted  of  playing  cards  in  a  puUic  place,  and  fined  •20. 
From  the  conviction  he  brings  this  appeal. 
AMt.  Attjf.  e/sn.  DavJdmn,  for  the  State. 

WiLLSON,  .7.  There  is  no  allegation  of  the  venue  of  the  offense,  and  there* 
fore  the  information  is  fatally  defective.   Code  Grim.  Proo.  art<-430.  suImI.  5; 
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Vac*  v.  8taU,  3  Tex.  App.  72;  Collins  v.  State,  6  Tex.  App.  647;  Robins 
V.  State,  9  Tex.  App.  666,  In  the  complaint  the  venue  1b  properly  alleged, 
bntthia  does  notsupply  the  want  of  Buch  allegation  in  the  information.  J^uy 
stm  V.  State,  18  Tex.  App.  88.  Because  of  the  defect  in  the  information  the 
judgment  is  reversed,  but,  as.  the  complaint  is  a  sufficient  one,  another  in- 
formation may  be  based  upon  it,  and  the  prosecution  is  not  therefore  dismlsBed, 
but  the  cause  is  remanded,  that  a  new  information  may  be  presented  should 
the  county  attorn^  see  proper  to  do  so.  Johnson  t.  State,  19  Tex.  App. 
•546.  Beversed  and  remanded. 


&UITH  v.  State. 
(Court  of  Appeala  of  Texas.  May  33, 1886.) 

1.  iNDICnnCNT  AMD  IlfTORlUTION— OHISSION  OF  VaHDE— QOABHIXa  IroiOnUKT. 

Wliere  an  Infonnatloii  fails  to  nd&oieDtly  altoge  tbe  venue  of  an  offlense,  a  prcmar 
and  Bufflcient  allegation  thraeof  in  the  complaint  does  not  cure  the  defect,  and  uie 
information  will  be  quashed. 
Bahb— Omission  ot  Vbkus— How  Rbwdixd. 

Where  an  information  is  quashed  for  a  failnra  to  sviaoteiitW  allege  the  venue  of 
the  offense^  and  there  Is  a  soffloient  aUesatjon  tiwieof  in  toe  oomplaiDt  though 
the  judgmmit  of  con^ctlon  thereon  will  oe  reversed,  the  prosecution  will  not  be 
dismissed,  and  leave  will  he  granted  to  file  a  new  information. 

Appeal  from  Erath  county  court;  W.  W.  Moobb,  Judge. 
Complaint  and  information  against  Ban  Smith  for  playing  oaida  in  ■  pab- 
Jic  place.   Judgment  of  oonviction,  and  defendant  ai^naia. 
Ant.  Attg.  Oen.  Davidson,  for  the  State. 

White,  F.  J.  In  this  case  the  assistant  attorney  general  confesseB  error, 
dn  Uiat  the  Information  fails  to  suHtclently  allege  tlie  venue  of  the  offense. 

The  venue  is  properly  and  sufficiently  alleged  in  the  oompIiUnt,  but  this  does 
;iiot  core  the  defect  in  the  information.  Zamon  v.  istate,  IS  Tex.  App.  84. 

The  information  will  be  quashed,  but,  the  affidavit  or  complaint  being  good, 
the  prosecution  will  not  be  dismissed.  The  Judgment  wUl  be  reversed,  in 
■order  Uiat  the  prosecution  may  file  a  new  information,  if  so  desired.  A  good 

affidavit  is  not  vitiated  by  a  bad  information.  Johnson  v.  State,  19  Tex.  App. 
.545;  Orr'<  Gate,  ante,  644.  Beversed  and  remanded. 


Sx  parte  Stahi.bt. 
(Court  ctf  Appeals  of  Tesias.  Hagr  S,  1888.) 

EXTBlI>ITION— WUIRANT  TOB— ScVriCIBNOT. 

A  warrant  issued  bjr  the  state  executive  for  the  smuehenslou  andextraditiMi  cd 
fugitives  from  justice,  is  sufficient  when  it  recites,  without  setting  out  in  full,  the 
aflldavit  on  which  it  is  baaed. 
■S.  Same— Recitalb  ni  Wabbaitt  roa— CaaTrriaD  Copt  or  Avfidavtt. 

The  recital  in  an  extradition  warrant  that  the  demand  tor  the  arrest  of  the  fugi- 
Uve  waa  aooompanied  by  a  copy  of  the  affidavit  on  which  it  was  based,  ''duly  certi- 
fied aa  autiLentlc,"  is  equivalent  to  a  recital  that  the  copy  was  "certified  as  au- 
thentic by  the  governor*^  of  the  state  who  made  the  denuuid,  as  it  could  not  have 
been  duly  certified  by  any  other  authority. 
.8.  Baj*ic — Recitals  in  Wakbant— PtroiTivB  vbom  Jcstiob. 

An  extradition  warrant  stating  that  the  persona  whose  arrest  and  surrender  la 
thereby  ordered,  stand  charged  with  a  certain  crime  in  the  demanding  state,  and 
that  they  '*havc  taken  refuge  in  the  state  of  Texas, "  sufficiently  shows  that  they 
were  fugitives  from  justice. 
-4.  Sahb — Vauditt  ov  Wabbaivt — Alleqi^to  Covmission  ov  Cbiiol 

It  is  not  essential  to  the  validity  of  an  extradition  warrant  thai;  it  should  show 
that  the  crime  with  which  the  fugitives  are  charged  in  the  indictment,  redted  In 
the  demand,  is  a  crime  by  the  law  of  the  demanding  state. 
S.  Habeas  Cobpdb— Evidbscb— Retubs  of  Sherii-f— Affidavit  fob  Abbest. 

Where,  on  reQuisitiou  of  the  governor  of  a  sister  state,  a  person  is  arrested  as  a 
togltilve  xrom  jastioe,  it  is  arror  on  hohnu  corpus  to  admit  us  evidence,  as  part  of 
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the  sheiilFB  retaru,  tlie  affidavit  on  which  the  warrant  of  arrest  was  based,  but  to- 
which  it  was  not  attached,  yet  it  no  ground  for  the  reversal  of  an  order  remanding^ 
the  prisoner. 

Appeal  from  district  coort,  Bexar  county;  OwmoB  H.  Noomah,  Judge. 
Teel  A  Baltom,  tea  reli^or.   AmmZ.  Attp.  Sen.  JOaofdMn,  for  the  State. 

WiLLsoK,  J.  Appellant  was  arrested  hy  virtue  of  the  following  warrant*' 
issued  by  the  governor  of  Texas,  to-wit:  "  The  State  qf  Texas:  Toallandsin- 
gular  the  sherifTs,  constables,  and  other  civil  officers  of  the  said  state:  Where- 
as, it  has  been  made  known  to  me  by  the  governor  of  the  state  of  CaliforQia, 
that  William  H.  M.  Stanley  and  Bertha  Stanley  stand  chargtKl,  by  proper  affi- 
davit, before  the  proper  authorities,  with  the  crime  of  obtaining  money  under 
false  pretenses,  committed  in  said  state,  and  that  the  said  d^endants  have 
taken  refuge  in  the  state  of  Texas;  and,  whereas,  the  said  governor,  in  pur- 
suance of  the  constitution  and  laws  of  the  United  States,  has  demanded  of  me 
that  I  cause  the  said  fugitives  to  be  arrested  and  delivered  to  James  W.  Glllen 
and  John  Farrott,  who  are,  as  is  satisfactorily  shown,  duly  authorized  to  re- 
ceive them  into  custody  and  convey  them  back  to  said  state;  and  whereiis, 
said  demand  Is  accompanied  by  a  copy  of  said  affidavit,  duly  certified  as  au- 
thentic: now,  therefore,  I,  L.  S.  Ross,  governor  of  the  state  of  Texas,  by  vir- 
tue of  the  authority  vested  in  me  by  the  constitution  and  laws  of  this  state, 
and  of  the  United  States,  do  issue  this,  my  warrant,  oommanding  all  sheriffs, 
constables,  and  other  civil  cheers  of  this  state  to  arreet,  and  aid  and  assist  in 
arresting,  said  fugitives,  and  deliver  them,  when  arrested,  to  the  said  ^;ents. 
in  order  that  they  may  be  taken  t)ac&  to  the  said  state,  to  be  dealt  with  for 
said  crime.  In  testimony  whereof,"  ete.  Appellant  applied  to  the  Hon. 
George  H.  Noonan,  judge  of  the  Thirty-Eleventh  judicial  district,  for  the 
writ  of  habeas  corpus,  which  was  granted  by  said  judge,  and  was  heard  by  him 
In  term-time,  and  appellant  was  remanded  to  the  custody  of  respondent,  the 
sheriff  of  Bexar  county,  who  had  arrested  him  by  virtue  of  said  warrant. 
From  said  judgment  appellant  prosecutes  this  appeal,  and  insists  that  he 
should  be  discharged  upon  thefollowing  grounds:  (1)  Because  the  warrant  of 
arrest  does  not  set  out  the  pretended  affidavit  upon  which  the  demand  upon 
the  governor  of  the  state  of  California  upon  the  governor  of  Texas  is  based. 
(2)  The  warrant  of  arrest  does  not  state  that  it  is  based  upon  an  affidavit,  cer^ 
tified  to  be  authentic  by  the  governor  of  California.  (3)  The  warrant  of  ar- 
rest does  not  show  that  applicant  fled  from  the  state  of  California,  nor  does  it 
stato  that  applicant  has  fled  from  the  justice  of  the  state  of  California.  (4) 
The  warrant  of  arrest  does  not  state  that  the  applicant  has  fled  to  tlie  state 
of  Texas,  or  has  taken  refuge  in  the  state  of  Texas.  (5)  The  warrant  of  ar- 
rest does  not  state  or  show  that  obtaining  money  under  false  pretenses  is  pun- 
ishable by  the  laws  of  the  state  of  CiUffornia.  We  will  dispose  of  these 
grounds  in  the  order  In  which  they  are  presented. 

It  is  not  essential  to  the  validity  of  the  warrant  that  it  should  set  out  in 
full  or  be  accompanied  by  the  indictment  or  affidavit  upon  which  it  is  based. 
Nichols  V.  Cornelius,  7  Ind.  611;  Robinson  t.  Flanders,  29  Ind.  10;  i*»jple 
V.  Pinkerton,  77  K.  T.  245;  People  v.  Donahue,  84  K.  T.  488.  In  Sx parU^ 
TJv>mton,  9  Tex.  635,  this  question  is  referred  to,  and  while  the  court  did 
not  decide  it,  it  intimated  that  the  indictment  or  affidavit  should  be  set  out  in 
full  in  the  warrant;  citing  Clark's  Casst  9  Wend.  212,  and  Smithes  Case,  3 
McLean,  121.  Upon  examination  of  those  cases,  we  do  not  understand  either 
of  them  as  supporting  the  view  intimated  by  the  court  in  Thomton^s  Case, 
Mr.  Church,  in  his  work  on  Habeas  Corpus,  says:  **  A  warrant  for  the  arrest 
and  return  of  a  fugitive  criminal  must  recite  or  set  forth  the  evidence  neces- 
sary to  authorize  the  stato  executive  to  Issue  it;  and  Dnless  it  does.  It  is  Ule-- 
gal  and  void."  He  dtes,  In  support  of  his  text,  Doo  IVbon's  Cose,  18  Fed.. 
liep.  896.  That  case  fully  supports  the  text,  and  cites  as  authority  Smith's.- 
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Case,  8  McLean.  121,  and  Thomton'a  Case,  9  Tex.  635.  In  Boo  Woon't.Case 
the  warrant  neither  recited  nor  set  forth  the  evidence  upon  which  it  was  is- 
sued,  and  for  that  reason  was  held  Inr^ld.  In  the  case  we  ate  considering, 
the  warrant  redtes,  bat  does  not  set  forth  In  foil*  the  affidavit  upon  which 
it  is  issued.  We  have  found  no  decision  or  authority  which  requires  that  the 
warrant  should  set  forth  the  evidence  in  full,  except  the  Intimation  referred 
to  in  Thornton's  Case.  The  correct  rule  Is,  we  think,  laid  down  in  I)oniohm''s 
Case,  84  N.  Y.  438,  in  a  syllabus,  as  ftdtows:  "When  the  papers  upon  which 
a  warrant  of  extradition  is  issued  are  withheld  \>j  the  exeeutlTe,  the  warrant 
itself  can  only  be  looked  to  for  the  evidence  that  the  essential  conditions  of 
its  issuance  have  been  eomidled  with,  aiul  it  la  suffldeot  if  it  redtea  what  the 
law  requires." 

The  second  ground  is  not,  we  think,  a  substantial  one.  The  warrant  states 
that  the  demand  of  the  governor  of  California  for  the  fugitives  was  "accom- 
panied by  a  copy  of  said  affidavit,  duly  certified  as  authentic. "  It  would  have 
been  a  literal  compliance  with  the  statute  if  it  bad  stated  that  said  copy  was 
certified  as  authentic  by  the  governor  of  the  state  of  California.  But  the 
statement  that  it  whs  "duly  certified  as  authentic"  must  mean  that  it  was  cer- 
tified according  to  law;  that  is,  that  it  was  certified  by  the  governor  or  chief 
magistrate  of  the  state  of  California,  as  it  could  not  have  been  duly  certified 
by  any  other  authority.    Rev.  St.  U.  S.  8  5278. 

The  third  and  fourth  grounds  are.  we  think,  untenable.  While  there  is  no 
direct  statement  in  the  warrant  that  the  appellant  fled  from  the  state  of  Cali- 
fornia, or  from  the  justice  of  that  state,  to  the  state  of  Texas,  and  bad  taken 
refuge  iu  the  latter  state,  it  states  facts  which  clearly  and  unmistakably  show 
that  he  was  a  fugitive  from  justice  from  the  state  of  CaUfomia  to  the  state 
of  Texas,  within  the  meaning  tiH  the  conatitution  and  the  statute.  Spear, 
Ext.  273. 

The  fifth  and  last  ground  is  not  a  valid  one.  It  Is  not  required  that  the 
warrant  should  show  that  the  crime  chuged  in  the  indictment  or  affidavit  is 
a  crime  by  the  law  of  the  demanding  state.  Spear,  Ext.  287  et  teq.  We  are 
of  (^nion  that  the  warrant  Is  in  substentlal  compliance  with  the  statute.  "Sio 
form  fbr  such  a  warrant  is  prescribed  Xsf  law,  and  when  it  shows  upon  Its 
face,  with  reasonable  certainty,  as  does  Uie  warrant  in  question,  ttiat  the  es- 
sential prerequisites  to  its  issuance  have  beoa  (XHni^ied  with,  it  most  be  held 
prima  facie  valid. 

It  appears  by  a  bill  of  exception  that  the  responduit,  over  the  objection  of 
the  applicant,  read  in  evidence  a  copy  of  an  affidavit  ihade  in  California  charg- 
ing applicant  with  obtaining  money  under  false  pretenses.  This  affidavit  was 
nut  a  part  of  the  respondent's  return;  was  not  authenticated  as  evidence; 
was  not  shown  or  claimed  to  be  the  evidence  upon  whloh  the  warrant  was  is- 
sued. It  was  error  to  admit  it  in  evidence,  but  error  which  cannot  opec^ 
tp  discharge  the  applicant. 

The  judgment  appealed  from  is  in  all  things  aflBrmed,  and  it  is  adjudged 
that  the  appellant  pi^  the  costs  of  this  appeal. 


Walkeb.  v.  State. 
(Oourt  of  Appeals  qf  Tsaeas.  May  98, 1886.) 

Falsi  iKPsisoinantT— Bvidbiiob— Nbglxct  to  Pbbtxnt  ComnsatoN  or  OrraBSB. 

fTliere  informaDt,  on  the  way  to  his  oottoo-patch,  waa  intercepted  by  several 
persons,  and  abused  for  having  made  certain  statements,  sud  flnalw  forced  to  sign 
a  "lie  bill, "  on  paper  admitting  such  statementa  to  be  false,  and  defendant,  sepa- 
rated  from  the  others  by  a  fence,  did  nothing  further  than  to  obsenre  what  was 
going  on,  the  fact  that  he  did  nothing  to  prevent  the  commiBsion  of  an  offense  is 
not  BufBcient  to  sustain  his  conviction  for  false  imprlsomuent. 

Appeal  from  Hood  county  court;  H.  T.  Bbb&t,  Judge. 
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On  aa  information  charging  the  false  iinprisonmeiitof'Vftniam  Barnett^the 
appelhtnt,  G.  B.  Walker,  was  jointly  impleaded  with  Lee  Wallier,  Henry  Walker, 
Bill  Moore,  and  Waddy  Moore,  and  being  alone  upon  trial,  was  convicted,  and 
fined  in  the  sum  of  #10.  It  appears  from  the  record  that,  some  time  brforo 
this  alleged  offense,  a  dispute  about  some  cotton  arose  between  the  several  par- 
ties named  in  the  information,  on  one  side,  aad  one  Boyd,  a  tenant  ai  Bur- 
nett, the  alleged  injured  party,  and  that  the  several  partiea  named  in  the  in- 
formation tocMC  exceptions  to  certain  statements  about  the  cottcm  transaction 
made  by  Harnett,  either  in  conversation  with  neighbors,  or  aa  a  witness  on  a 
trial  In  court  involTing  the  cotton  matter, — ^it  is  not  clear  from  the  recrad 
which.  It  further  appears  fnun  ttie  testimony  of  the  witnesses  that,  on  the 
day  alleged  In  the  information,  Bamett  was  intercepted  on  his  way  to  his  oot- 
ton-patch  by  the  four  co-defisndantB  oi  the  aooused,  and  was  by  one  or  more 
of  them  threatened,  caised,  and  abused  for  his  statements  or  testimony  about 
the  cotton  matter,  and  finally  forced  by  them  to  sign  a  "lie  biU,"  or  a  paper 
admitting  that  his  said  statements  or  testimony  was  lalae.  It  was  shown  that, 
wliile  Barn^  was  being  thus  restrained,  abused,  and  cursed  by  his  co-defend- 
ants, the  accused,  flushed  and  apparently  angry,  and  having  a  penknife  in  his 
band,  came  to  a  point  on  his  own  land,  separated  by  a  fence  from  hfs  co-de- 
fendants and  Bamett,  sat  down  on  tlie  ground,  and  observed  all  that  tran- 
spired, without  saying  or  doing  anything,  either  to  aid  or  encourage  or  prevent 
his  eo-defsndants  fnnn  restraining  said  Bamett. 

N,  L,  Cooper,  for  appellant.   AmU  Atty.  Gm.  DavidtoH,  for  the  State. 

Hurt.  J.  This  is  a  conviction  for  false  in^nisonment.  Appellant,  and 
I«e  Walker,  Henry  Walker.  Bill  Moore,  and  W.  Moore  were  jointly  indicted. 
Appellant  was  tried  s^arately, and  convicted*  and  ai^eals  to  thisooart.  We 
liave  given  the  statement  of  tacts  a  careful  examination,  and  the  conclusion 
we  have  reached  is  that  the  evidence  fails  to  connect  the  appellant  with  the 
commission  of  the  offense  for  wliich  be  stands  convicted,  with  reasouable  cer- 
tainty ;  luid  It  would  be  a  dangerous  jMreeedent  to  sustain  this  conviction.  The 
burden  was  upon  the  state  to  prove  tliat  the  acts  and  declarations  of  the  de- 
feiulant  constituted  tlie  offense  charged.  Proof  that  he  did  nothing  to  pre- 
vent others  fnmi  tb»  oommis^n  of  the  offense  did  not  tend  to  show  inculpa- 
tory tacts,  and  hence  the  defendant's  objections  to  sueh  evidence  should  liave 
been  sustained.  The  judgment  is  reversed,  and  the  cause  remanded. 


Spencer  e.  State.  • 
(Court  of  AppetUa  of  Texat.  April,  1SS8.) 

1.  Appeal — Reqcibites — Failure  to  File  Statbhbdt  oi  Facts. 

Under  the  Texas  act  of  Uarch  8,  1^87,  (G«d.  Laws,  p.  17,)  providing  that,  when  a 
statement  of  foota  on  appeal  is  not  filed  within  the  tune  allowed  by  the  ooort,  the 
party  omitting  so  to  do  must  show  that  he  used  due  diligence  to  obti^  the  aigna- 
ture  of  the  Judge  thereto,  and  to  flle  It  within  the  time  preecrlbed,  and  that  the  Zail- 
ure  was  the  result  of  cauaes  beyond  bis  oontroL  he  is  not  excused  by  sioknese,  when 
it  appears  that  he  was  in  court  at  the  time,  and  the  statement  was  agreed  to  in  the 
presence  of  the  trial  Judge. 

9.  Same— Requisites— ExccsiMO  Neolhct  to  Fils  Statbiibiit— Bdhdbn  or  Proov. 
Where  an  attorney  negleoted  to  file  a  statement  of  faota  on  appeal,  and,  in  ezcose 
of  the  neglect,  files  an  alUdavit  atating  that  he  prepared  and  signed  the  statement^ 
and  delivered  it  to  his  opponent's  oounael,  with  the  request  that  he  get  tJie  approvu 
of  the  trial  judge,  and  such  affidavit  la  denied  by  a  counter-affidavit  of  the  opponent's 
counsel,  the  latter  neutralizes  the  former;  and,  the  burden  of  proof  being  on  the 
party  guilty  of  the  neglect,  his  excuse  faUs. 

Appeal  from  district  court.  Wilbarger  county;  P.  M.  SnNE,  Judge. 
F.  C.  Spencer  was  indicted  for  stealing  a  horse.   There  was  a  conviction, 
and  defendant  appeals. 
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M.  V.  La  BautMt  J.  L.  L.  MeCall,  and  B.  Q,  JohfUoth  fbr  qipdlaot.  W, 

L.  Davidson,  Asst.  Attj.  Gen.>  for  the  State. 

Hurt.  J.  An  order  was  entered  allowing  appellant  10  days  after  the  ad- 
journment of  the  court  to  file  a  statement  of  fat^,  but  the  statement  found 
in  the  record  was  not  filed  until  after  the  10  days  allowed  had  passed.  The 
appellant  set^  to  avail  himself  of  the  provisions  of  the  act  of  March  8,  1887* 
(Gen.  Laws.  p.  17,)  and  to  this  end  counsel  for  appellant  makes  affidavit  to 
tiie  effect  that  when  the  motion  for  new  trial  was  overruled,  the  court  being 
still  in  session,  he  prepared  and  signed  the  statement  of  facts,  and  handed  it 
to  the  district  attorney,  with  the  request  that  he  get  it  approved  by  the  judge, 
and  file  it;  and  that,  being  ill,  he  then  left  the  court-room,  relying  on  Ihs 
promise  of  the  district  attorney,  and  was  not  advised  of  the  failure  to  die  until 
it  was  too  late.  This  statement  is  directly  conti-adicted  by  the  affidavit  of  the 
district  attorney  on  file  here.  He  states  that  the  statement  was  presented  to 
him  by  counsel,  and  that  be  agreed  to  and  signed  it  before  the  counsel  for  the 
defendant  did,  and  retnmed  it  to  the  counsel,  after  which  he  had  no  connec- 
tion with  the  matter;  tliat  the  count>el  never  requested  him  lo  get  the  approval 
of  the  judge,  or  to  file  it  with  the  clerk ;  and-  tliat  he  never  undertook  to  do  so. 

When  a  statement  of  facts  has  not  been  filed  within  the  time  prescribed  by 
Jaw,  or  within  the  10  days  allowed  by  the  order  of  the  court,  in  order  that  the 
same  may  be  consideml.undtiL  the  provisions  of  the  act  cited,  the  party  so  de- 
siring must  show,  to  the  satiafiiction  of  this  court,  that  he  has  used  due  dili- 
gence to  obtain  the  approval  and  signature  of  the  judge  thereto,  and  to  file  the 
same  within  the  time  prescribed,  and  that  his  failure  to  file  the  same  within 
said  time  is  not  due  to  the  fault  or  laches  of  said  party  or  his  attorney,  and 
that  such  failure  was  the  result  of  causes  beyond  bis  control.  The  statement 
•of  facts  being  approved  and  filed  after  the  expiration  of  the  10  days,  appellant 
must  bring  himself  within  the  above  rule;  must  show  that  due  diligence  has 
been  used  to  obtain  the  approval,  in  order  that  tlie  statement  of  facts  maj'  be 
filed  in  time;  must  show  that  his  failure  to  file  the  same  within  the  proper 
time  was  not  due  to  his  fault  or  laches,  and  that  such  failure  ^as  the  result 
-of  causes  beyond  his  control.  These  tacts  must  be  shown,  to  the  satisfaction 
uf  this  court,  by  the  party  desirinit  the  statement  of  facts  to  be  considered. 
The  burden  of  proof  being  upon  such  party,  he  must  establish  with  reasonable 
certainty  the  facts  wliicli  would  bring  him  within  the  rule  contained  in  the 
act  of  March  8, 1887.  Has  this  been  done?  We  have  the  affidavit  of  La Baume, 
appellant's  counsel,  to  the  facts  above  stated.  Those  facts  are  positively  de- 
nied by  Mr.  Miller,  the  district  attorney.  We  must  presume  that  these  gentle- 
men are  of  equal  veracity,  and  that  Mr.  La  Baume's  afiidavit  is  neutralized 
by  that  of  Mr.  Miller.  This  being  the  case,  and  the  burden  being  upon  ap- 
pellant, the  scales  are  equuUy  balanced;  hence  a  failure  of  proof  of  the  facts 
essential  to  invoke  the  assistance  of  the  statute  cited.  But  it  may  be  insisted 
that  La  Baume  was  physically  unable  (rendere<l  so  by  sickness)  to  present  the 
statement  to  the  judge  for  his  approval  and  signature.  It  appears  that  the 
statement  was  agreed  to  and  signed  by  the  district  attorney  and  La  Baume  in 
'open  cour£,  and  in  the  immediate  presence  of  the  trial  Judge.  All  that  was 
required  of  counsel  for  appellant  was  for  him  to  hand  the  statement  to  the 
Judge,  with  a  request  to  approve  and  sign  the  same;  and  if  the  judge  liad 
failed,  within  the  proper  time,  to  approve  and  sign  the  same,  so  that  It  could 
be  filed  in  time,  appellant,  in  that  case,  would  he  without  fault.  We  are  of 
opinion  that  appellant  has  not  complied  witii  the  requirements  of  the  act  uf 
March  8,  1887,  and  hence  we  cannot  consider  the  statement  of  facts;  and  the 
errors  assigned  must  be  considered  by  tliis  court  in  the  absence  of  a  statement 
<at  facts. 

The  overruling  of  the  appUcation  for  continuance,  and  the  admissibility  of 
certain  evidence,  cannot  be  revised,  without  a  statement  of  facts*  unless  the 
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bills  of  exception  are  sufficiently  full  to  show  that  there  was  error  under  any" 
state  of  case.  The  bills  of  exception  in  this  case  show  no  such  enor,  Tb» 
charge  of  the  court,  when  considered  with  reference  to  the  allegations  In  the 
Indictment,  is  correct.  If  there  are  errors,  they  are  so  because  of  the  nature 
of  the  evidence,  and  hence  do  not  appear  upon  the  face  of  the  charge. 

We  find  no  error  for  which  the  judgment  should  be  reTeraed,  and  it  la  there- 
fore affirmed. 


Biles  v.  Statb. 

(Court  of  AppetO*  of  Texom.  Ma^  28, 1686.) 

I.  Qamino— Psavmnie  Gjuciho  oh  Prbidsib— Bvidbitct— Dbbd  to  PaimsBs. 

On  iDdictmeDt  for  peimitUng  a  game  at  oards  to  be  played  on  pmmiBea  ^pnite^ 
□ant  to  ft  house  for  retAiling  fiqoon,  a  deed  of  ooaveyance  to  dotendaat  la  admis- 

eible  to  show  ownership  in  fiim. 
9.  Same— EviDExcE— OwKEBBHiP  OF  Peemises— Dbto  of  COirVHTANOB. 

On  prosecution  for  permitting  a  game  at  cards  to  be  played  in  a  honse  appnrto- 
nant  to  a  Uquor  i^oon,  where  a  deed  of  oonTeyanoe  was  introduoed  to  sbow  de- 
fendant's ownership,  it  is  error  to  exclude  evidence  by  one  of  the  grantors  that  de- 
fendant was  not  present  when  the  deed  was  signed,  that  It  waa  not  delivered  to  him, 
that  he  did  not  pay  the  grantor's  anything,  nor  that  he  bad  any  kwmledga  of  tbe 
deed  other  than  that  derived  f  nnn  tlM  inoiotment. 

Appeal  from  Uano  county  court;  G.  G.  Bonham,  Judge, 
TT.  S.  Bilea  was  indicted,  tried,  and  convicted  for  permitting  gambling  on, 
his  premises,  and  prosecutes  this  appeal. 
Flack  <&  Moore,  for  appellant.   Asst.  A  Uy.  Gen,  Davidson,  for  the  State. 

Hurt,  J.  The  appellant  was  convicted  for  permitting  a  game  at  cards  to- 
be  played  on  his  premises;  the  same  being  appurtenant  to  a  house  for  retail- 
ing spirituous  liquors.  To  establish  that  the  premises  belonged  to  the  defend- 
ant,  the  state  introduced  in  evidence  a  deed  to  the  same  from  Rogers  &  Sim- 
naons  to  the  defendant.  This  deed  was  signed  by  Sogers  Sc  Simmons,  (they 
bring  partners.)  and  acknowledged  by  W.  J.  Hogers,  a  member  of  the  firm. 
There  was  ifo  error  in  admitting  this  deed.  Appellant  proposed  to  prove  by^ 
Yf.  J.  Rogers  that  he  (appellant)  was  not  present  when  the  deed  was  signed; 
that  he  had  never  paid  the  grantors  anything  for  the  premises;  and  that  be- 
never  Icnew  that  there  was  such  a  deed  until  after  the  indictment  waa  pre* 
sented,  and  that  said  deed  was  never  delivered  to  him.  To  this  coansel  for 
the  state  objected,  (1)  because  defendant  bad  not  died  an  affidavit  that  said 
deed  was  a  forgery;  (T\  that  defendant  oould  not  in  this  way  impeach  the  re- 
citals in  tills  deed.  The  objections  were  sustained,  and  defendant  reserved, 
his  bill.  This  evidence  was  clearly  admissible,  and  the  objecticms  were  with- 
out merit.  The  accused  must  be  convicted  for  his  own  acts  and  omissions^ 
and  not  for  tbe  deeds  of  others.  Tbe  jadgment  is  reversed,  and  the  cause  le- 
manded. 


LAira  0.  State. 
(Court  of  Appeal*  <tf  Texas,  iinj  29, 188B.) 

1.  Cahrting  WBuvKs—SoLDiBit— Statb  Laws. 

a  United  States  soldier,  while  in  the  aetual  cUschaxge  of  his  duty,  oanying 
pistol  issued  to  him  by  a  superior  officer  to  be  used  while  on  duty,  is  not  ^tnwiaNi^ 
to  the  state  lawprohibiUng  the  carrying  of  a  pistoL 
9.  Same— EviDESCK  of  Oooo  Chaaacteb. 

On  an  indictment  for  unlawfully  carrying  a  pistol,  the  Intent  being  a  material 
part  of  the  offense,  the  defendant  nu^  prove  Us  general  cbanoter  as  a  peaoeaUer 
law-abiding  man. 

Appeal  from  Kinney  county  coort;  J.  I*.  Robinson.  Judge. 
This  was  an  action  by  tbe  state  against  Sam  Lann  for  canying  a  p'stol. 
From  a  verdict  of  gnllty  the  defradaat  appeals. 
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Joteph  eft  /.  W,  /owvi  for  anwllant.  AmsU  €hn,  Davtdton,  tor  ap- 
pellee. 

Wiujson.  J.  This  conviction  is  for  nnlawfuUy  carrying  a  pistol,  and  la 
based  npon  facts.  In  substance,  as  follows:  Defendant  was  found  with  a  pia> 
tol  upon  his  person  in  a  saloon  in  tlie  town  of  Brackett,  aboat  12  o'clock  in 
the  night,  by  a  deputy-sheriff,  who  arrested  him,  and  took  the  pistol  awi^ 
from  him.  Defendant,  at  the  time,  was  a  United  States  soldier,  and  the  pis- 
tol was  the  property  of  the  United  States,  and  had  been  Issued  to  him  by  hla 
commanding  oiBcer  for  use  in  protecting  a  government  garden,  which  defend- 
ant bad  been  detailed  to  take  care  of,  which  garden  was  situated  some  dis- 
tance from  the  barracks,  and  from  the  town  of  Brackett.  Defendant  went 
into  the  town  of  Brackett  with  the  pistol  on  his  person,  about  8  o'clock  in  the 
evening,  and  into  the  saloon,  where  he  was  afterwards  arrested.  He  de- 
posited the  pistol  in  the  saloon  with  the  bar-keeper,  saying  at  the  time  that  be 
would  call  and  get  it  when  he  got  ready  to  return  to  the  garden.  He  then 
left  the  saloon,  and  did  not  return  thereto  until  about  12  o'clock.  Upon  re- 
turning to  the  saloon  he  called  for  the  pistol,  and  the  bar-keeper  gave  it  to 
him,  asking  him  at  the  same  time  if  he  did  not  know  that  it  was  against  the 
law  to  carry  a  pistol.  Defendant  replied  that  he  did,  but  that  he  was  going 
at  once  to  the  garden,  and  started  to  go  out  of  the  house,  but,  before  getting* 
out^  turned  and  went  into  the  back  portion  of  the  house,  where  he  was  seen 
:n  conversation  with  other  soldiera,  and  was  arrested,  and  the  pistol  taken 
from  him. 

It  is  contended  by  appellant's  counsel  that  our  statute  prohibiting  the  car- 
rying  of  a  pistol  on  or  about  the  person  is  not  applicable  to  a  soldier.  This 
position  is,  we  think,  correct,  if  the  soldier,  at  the  time  of  carrying  the  pistol, 
be  in  the  active  discharge  (Xf  his  duties  as  such.  But  if  he  be  not  in  the  act^ 
ual  discharge  of  duty  as  a  soldier,  but  is  acting  without  authority,  and  beyond 
the  scope  of  his  oi-ders,  he  is  amenable  to  the  law  to  the  same  extent,  and  un- 
der  the  same  rules,  as  any  other  individual.  Thus,  If  the  defendant,  when, 
he  went  into  Brackett,  was  in  the  peii ormance  of  a  duty  assigned  to  him  by 
his  officer,  and  in  the  performance  of  such  duty  was  authorized  by  his  offlcerr 
or  by  the  r^ulations  of  the  army,  to  bear  arms,  he  was  not  guilty  of  a  vio- 
lation of  law.  If,  therefore,  he  lawfully  carried  the  pistol  into  Brackettr 
aod  desired  to  go  al)out  the  town  attending  to  his  private  affairs,  or  for  any 
purpose  not  relating  to  the  discharge  of  his  duties  as  a  soldier,  it  was  his  duty 
and  privily  to  lay  aside  the  pistol,  and  to  resume  it  again,  when  he  agaiji 
entered  upon  the  actual  discharge  of  bis  military  duties.  And  if  he  did  not 
resume  the  pistol  until  he  actually  resumed  such  duties,  and  was  proceeding* 
with  reaaonable  dispatch  to  perform  the  same,  he  would  not  be  guilty  of  vio- 
lating the  law  In  having  the  pistol  on  his  person  in  the  saloon.  To  conatitute- 
a  violation  of  this  statute,  there  must  be  an  intent  to  violate  it.  Mtmgiim 
T.  Statet  16  Tex.  App.  362;  LyU  v.  State^  21  Tex.  App.  158;  Banderaon'r 
Ca$e,  23  Tex.  App.  520,  6  S.  W.  Bep.  188.  In  this  case,  there  is  evidence 
tending  to  show  that,  in  having  and  carrying  the  pistol,  the  defendant  did 
not  intend  to  violate  the  law.  but,  on  the  contrary,  sought  to  obey  it  by  di- 
vesting himself  of  the  pistol  while  going  about  the  town  of  Brackett.  It  is- 
true  that  such  innocent  intent  is  not  made  clearly  to  appear  by  the  evidence. 
The  facts'  of  the  case  bearing  upon  the  defendant's  intejpt  are  unsatisfactory, 
and  evidently  not  fully  developed  on  the  trial.  As  bearing  upon  this  issue, 
the  defendant  proposed  to  prove  that  his  general  character  for  being  a  .peace- 
able, law*abidiDg  man  in  that  community  was  good.  This  proposed  testimony 
waa  rejected,  and  he  excepted,  and  in  tills  ruling  of  the  court  we  think  there 
was  material  error.  In  all  criminal  cases,  wherever  a  criminal  intent  is  nec- 
essary to  constitute  the  ofEense,  evidence  at  the  general  character  of  the  d&* 
fendant  la  admissUile  in  Ua  behalf.  Lindaay  v.  State,  1  Tex.  App.  684; 
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Lastro  7.  State,  8  Tex.  App.  3G7;  Jones  v, State,  10  Tex.  App.  552;  Johnson 
V.  State,  17  Tex.  App.  565.  Because  of  the  error  committed  in  rejecting 
the  evidence  offei-ed  by  the  defendant  to  prove  his  law-abiding  character, 
and  because  the  evidence  before  as  tends  strongly  to  shuwaa  innocent  Inten- 
tion on  his  part  in  having  and  carrying  the  pistol*  the  Judgment  Is  »Teraedr 
And  ttie  cause  is  remanded. 


MosELEY  V.  State. 

(Court  of  Appeals  of  Texas,   June  «,  1B88.) 

1.  Bbibbkt— CoHBTABLB—EsauPB  or  Pbisonbr— Illioal  Abbbst. 

A  constable  who  arresto  a  person  without  a  warrant,  on  an  unsworn  ohar^  of 
theft,  and  then,  in  oonsideration  of  9S6  paid  bv  the  prisoner's  father,  ailowa  him  to 
escape,  is  guilty,  ander  Pen.  Code  Tex.  art.  186,  for  accepting  a  bribe,  and  punish- 
able, under  artiole  188,  for  permitting  the  prisoner's  escape  in  oon&ideratkHi 
thereof,  though  the  arrest  was  iUegaL 

2.  Cbiminal  Law— Comtinuahob— Abskkt  Witnbss. 

A  oontinuaaoe  of  a  criminal  trial  on  the  ground  of  absent  witnesses  is  propwlr 
refused  where  no  due  diligence  is  shown,  and  ttie  testimony  sought  to  be  procured 
is  vague,  uncertain,  and  merely  negative,  and  not  likely  to  iofluenoe  the  jury's 
£ndi^. 

Appeal  from  district  court,  Johnson  county;  J.  M.  Hall*  Jud{^. 

M.  M.  Moseley  was  indicted,  tried,  and  found  guilty  of  accepting  a  bribe 
■and  permitting  a  prisoner  in  his  custody  to  escape,  and  his  punishment  was 
assessed  at  a  term  of  three  years  in  the  penitentiary.    He  appeals. 

W.  H.  Skelton  and  M.  A.  Otis,  for  appellant.  A*$t,  Attg.  Qen,  Jkntdtoai, 
Oo,  Atty.  Plvunmer,  and  0.  V.  Mjfen,  for  the  State. 

WiLi^N.  J.  1.  It  was  not  error  to  refuse  defendant's  application  for  a  con- 
tinuance. Sufficient  diligence  to  secure  the  attendance,  at  the  trial,  of  the 
absent  witnesses,  was  not  shown.  Furthermore,  the  lU^^ations  as  to  the 
facts  expected  to  be  proved  by  said  witnesses,  in  so  far  as  said  alleged  facts 
are  material,  are  vague  and  indefinite,  and  are  merely  negations  of  the  state's 
testimony,  wltich.  If  they  liad  been  in  proof,  could  not  properly  have  infla- 
euced  the  jury  in  Its  finding. 

2.  This  conviction  is  under  article  136  of  the  Penal  Code,  which  reads:  "If 
any  sherifF,  or  otlier  executive  or  peace  officer,  shall  accept  or  agree  to  aco^ 
a  bribe  offered,  as  mentioned  in  articles  133, 134,  and  135,  he  shall  receive  the 
same  punishment  as  is  affixed  to  the  ofFense  of  giving  or  offering  a  bribe  in 
the  pai*ticular  case  specified."  And  article  133,  applicable  to  this  case,  reads: 
"If  any  person  shall  bribe,  or  offer  to  bribe,  any  sheriff,  or  other  peaoe-offloer, 
to  permit  any  prisoner  in  his  custody  to  escape,  be  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  a  term  not  less  than  two  nor  more  than  d  ve 
years. "  The  facts  of  the  case  are,  as  shown  by  the  evidence,  that  the  defend* 
ant  wns  constable  of  precinct  No.  4  of  .lolinson  county.  As  such  officer,  he 
arrested,  and  had  In  his  custody  as  a  prisoner,  one  John  Qable.  He  arrested 
^nd  held  said  prisoner  without  a  warrant,  and  upon  the  verbal  and  unsworn 
Blatement  of  one  Thomas,  charging  said  prisoner  with  the  theft  of  a  pair  of 
shoes.  L.  F.  Gable,  the  father  of  the  prisoner,  learning  of  the  arrest  and  cus- 
tody of  his  son,  went  to  the  defendant,  and  proposed  to  release  the  prisoner 
on  bail.  The  defendant  replied  to  this  proposition  that  he  would,  have  to 
place  the  prisoner  in^ail,  as  the  justice  of  the  peace  was  absent.  'He  then 
proposed  to  the  father,  L.  F.  Gable,  that,  if  he  would  pay  him  (the  defend- 
ant) 925,  the  prisoner  should  be  released.  This  proposition  was  accepted  by 
the  father,  and  he  paid  the  defendant  said  sum;  whereupon  the  defendant  re- 
leased the  prisouer  from  custody.  The  foregoing  are  the  focts  as  testified  to 
by  L.  F.  Gable,  and  his  testimony  is  strongly  corroborated  by  other  witnesses, 
who  testified  on  the  trial,  and  there  was  no  evidence  adduced  on  the  trial  even 
tending  to  question  the  truth  of  the  facta  above  zacited.  It  it  insisted  Iqr 
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counsel  for  defendant  tliat  the  arrest  and  custod;^  of  John  Gable  by  the  de- 
fendant was  without  authority  of  law,  and  that,  therefore,  it  was  no  offense 
for  the  defendant  to  accept  a  bribe  to  release  him.  We  do  not  so  understand 
the  law.  It  was  by  virtue  of  his  official  authority  that  the  defendant  arrested 
and  held  John  Gable.  It  mattei-s  not  whether  the  arrest  and  custody  were 
legal  or  ill^al ;  the  said  Gable  was  a  prisoner  in  the  custody  of  the  defendant,, 
a  peace-officer,  and  was  permitted  by  the  defendant  to  escape,  in  oonaideration 
of  money  paid  him  to  effect  such  escape.  We  are  of  the  opinion  that,  in  a 
prosecution  for  this  offense,  it  is  not  permissible  for  the  defendant  to  question 
the  legality  of  his  custody  of  the  prisoner.  Such  an  issoe  is  irrelevant  and 
immaterial.  The  moral  obliquity  of  this  offense  is  the  same  where  the  cus- 
tody of  the  prisoner  is  illegal  as  where  it  is  legal,  and  the  injury  to  public 
justice  is  the  same.  Florez  v.  State,  11  Tex.  App.  102.  The  law  abhors 
even  a  tendency  to  official  oorruption,  and  it  is  official  corruption  that  this 
statute  is  intended  to  punisb,  and  not  the  illegal  arrest  and  d^ntioa  of  a  cit- 
izen. There  are  other  provisions  of  the  Code  which  protect  the  citizen  in  bis 
liberty.  We  hold  that  the  facts  of  this  case  bring  it  within  articles  133  and 
186  of  the  Penal  Code,  and  that  there  is  no  error  in  this  couviction. 

We  have  coiuidored  other  questions  presented  in  the  record,  but  deem  ttMHk 
nnimportuit  ud  without  merit.  The  judgment  Is  affirmed. 


Williams  t>.  Staix. 

(Court  of  A-ppeaU  of  Texa».  Jane  6, 1888.) 

HOKIOIDS— Etidbscb. 

Evidence  that  defendant  went  to  and  was  seen  In  the  kitchen  of  the  hcmse  where 
his  wife  served  as  a  oook,  and  that  soon  after  he  left  she  was  found  senseless,  and 
severely  beaten  on  the  head  with  a  blunt  Instmnient,  from  whiofa  beating  she  died 
two  days  later,  fuUy  soatains  a  verdict  of  murder  in  the  first  degree,  in  connection 
with  evidence  of  defendant's  confessions,  on  the  night  at  the  murder,  that  had 
beaten  his  wife  and  killed  her  with  a  steelyard. 

Appeal  from  district  court,  Falls  county;  Eugene  Williams,  Judge. 

Wesley  Williams,  the  appeJlant,  was  convicted  in  the  first  degree,  and  was 
awarded  the  death  penalty  for  the  murder  of  his  wife,  Elizji  Williams.  Tlie 
first  witness  for  the  state  testified  that  the  deceased,  when  killed,  was  in  his 
employ  as  cook.  Witness*  kitchen  and  dining-room  were  separated  by  a  nar- 
row passage.  Deceased  rang  the  supper  bell  on  the  evening  of  March  5, 18B7, 
and  retired  from  the  dining*room  to  the  kitchen  just  as  witness  and  his  family 
sat  down  to  the  table.  Witness  had  been  eating  but  a  short  time  when  his 
son  and  a  companion  came  to  the  kitchen,  and  excitedly  called  witness  to  the 
kitchen.  When  witness  stepped  into  the  kitchen,  he  found  his  cook  lying 
senseless  on  the  floor.  She  had  been  stricken  twice  aci-oss  the  side  of  the  head 
with  a  blunt  instrument  of  some  kind.  A  steelyard  pea,  which  was  usually 
kept  in  the  kitchen,  was  soon  found  in  the  yard  by  the  witness.  Deceased 
had  been  in  witness'  service  about  a  week  when  she  was  stricken.  She  died 
two  days  later.  Witness  did  not  know  defendant.  This  witness'  son  and 
his  companion  testified  that  when  they  went  from  the  house  to  the  cow  pen, 
just  before  the  supper  bell  rang,  they  saw  the  defendant  sitting  in  the  kitchen. 
Thoy  beard  the  deceased  decline  to  go  with  him  to  enter  the  service  of  some 
pBxaon  named  him.  They  then  went  to  the  cow  pen,  and  upon  finishing 
tlieir  work  out  tbere,  and  returning,  Uiey  found  deorased  lying  on  the  floor. 
seuBeJess,  and  eevo^  beaten  over  the  head.  Another  witness  for  the  state 
teatlfied  that  early  in  the  night  the  defendant  carae  to  his  house*  and  called  to 
bim.  On  replying  to  defendant*  defendant  said  to  bim:  "I  got  my  wife.** 
Wttnm  aitod:  "Where  is  ahe¥"  He  replied:  "J  mean  thati  have  beat  hell 
oat  of  her.  I  killed  ber  witb  a  steelyard  pea."  He  then  disappeared.  An- 
otber  witoeu  teatified  that  later  in  the  night  the  defendant  came  t»  his  house* 
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and  told  bim  that  he  bad  killed  his  wife  with  a  steelyard  pea,  and  asked  his 
advice  about  surrendering.  Defendant,  however,  eluded  arrest  for  serea 
months.  It  was  also  proved  tliat,  some  weeks  before  the  killing,  the  defend- 
ant  was  prosecuted  and  convicted  for  beating  and  cbt^ng  the  deceased.  Two 
witnesses  for  the  defense  testified  that  tor  a  time  the  defendant  and  deceased 
lived  happily  t<%ether  a>  man  and  wife*  but  tiiat  finally  they  separated,  and 
deceased  totdc  up  and  lived  in  adultery  with  one  Hutchison,  whieh  ftet  ap- 
peared to  grMUy  dlstreaa  the  defendant.  DefendaiU;  and  deceased  came  to- 
gether and  sepanrted  two  or  three  Umes.  The  separations  always  appeared 
to  depress  defendant,  and  each  time  he  dedared  his  inabllily  to  live  without 
deeeued. 

Aut.  Atti/.  €fm,  Dapidion,  for  the  State. 

WiLLsoH,  J.  This  conviction  Is  for  murder  of  the  first  degree,  and  the 
penalty  assesaed  by  the  jury  is  death.  No  question  requiring  discussion  is 
presented  in  the  record.  The  indictment  is  a  good  one.  The  charge  at  the 
court  is  full  and  correct,  and  more  favorable  to  the  defendant,  in  some  pu> 
ticulars,  than  the  evidence  demanded.  There  can  be  no  doubt  as  to  the  sutfi- 
ciMicy  of  tiie  evidence,  none  of  which  was  obJed»d  to  on  the  triaL  Not  only 
did  the  defendant  confess  his  guilt  of  the  orime,  it  was  condosively  proved. 
Independent  of  such  confession,  by  circumstantial  evidence.  The  deceased 
was  the  wife  of  the  defendant,  and  express  malice  on  his  part  towards  her,  as 
well  as  motive  actuating  him  to  perpetrate  the  murder,  are  shown  by  the  evi- 
dence. It  was  a  cruel  and  deliberate  murder,  well  meriting  the  extreme  pen- 
alty assessed  by  the  jury.  The  judgment  is  affirmed. 


GooFEs  e.  State. 
(Court  of  AppeaU  of  Texas.  June  0, 1888.) 

1.  ButcnoHi  AXD  VoTBBs— OmMSBS  AQJJim  EutOfiON  Laws— Cabbtik«  WaAron 
AT  TH»  Polls. 

Pea.  Code  Tez.  art.  168,  prohibiting  any  person,  under  penalty,  from  cwrylng  a 
dangerous  weapon  on  election  dav,  during  i>oIling  bours,  within  a  half  mile  of  the 
pollB;  and  article  820,  with  a  different  penalty,  prohibiting  any  one  from  going 
where  any  portion  of  the  people  of  this  state  are  oolleoted  to  TOt«  at  any  election 
with  a  dangerous  wei^n  about  his  person,— do  not  define  the  same  oflenae,  so  that 
defendant^  convicted  upon  indictment  of  the  offense  defined  ia  article  103,  may  ob- 
ject that  the  two  provisions  fix  different  panishmenta  for  the  same  offense,  and  are 
therefore  not  enforceable. 
8.  Bakx— Cabbtino  Weapons,  at  the  Polu— Vom  Blbotiohs. 

The  (pendant,  on  trial  for  carrying  dangerous  weiqiona  on  tieeOim  d^,  eannot 
object  that  It  was  no  offense  because  the  election  was  void;  the  eleoUon  bnag  act- 
nally  held  under  oolor  of  law. 

^peal  from  district  court,  Karnes  county;  H.  G.  Pleasants,  Judge. 

Trial  and  conviction  of  Lewis  Cooper  for  carrying  a  dangerous  weapon  on 
election  day.  The  defendant  appeals.  Article  163  of  the  Penal  Ciode  of  Texas 
provides:  "If  any  person  othor  than  a  peaoe  officer  stall  carry  any  gun. 
pistol,  bowie-knife,  or  other  dangerous  weapon,  concealed  or  unooDcealed,  on 
any  day  of  election,  during  the  hours  the  polls  are  open,  within  the  distance, 
of  one-half  mile  of  any  poll  or  voting  place,  he  shall  be  punished  as  prescribed 
in  article  161  of  this  Code."  Article  161  prescribes  a  punishment  by  fine  of 
not  lees  than  9100  nor  more  than  ^500,  and,  in  addition  thereto.  Imprison- 
ment in  the  county  jail  for  a  period  not  exceeding  one  month.  Article  ^0 
provides:  "If  tmy  person  sbaU  go  into  any  church  or  religions  assemtly,  any 
ecbool-room,  or  other  place  where  persons  are  assembled  for  amusement  or 
for  educational  or  scientific  pui-poses,  or  into  any  circus,  show,  or  public  ex- 
hibition of  any  kind,  or  into  a  ball-room,  social  party,  or  social  gathering,  or 
to  any  election  precinct  on  the  day  or  days  of  any  election,  whoe  hpy  portion 
of  the  people  of  this  state  are  collected  to  vote  at  any  eleeUoUi  or  to  any  other 
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place  where  people  may  be  assembled  to  master  or  to  perform  any  other  pub- 
lic duly,  or  to  any  other  public  assembly^  and  shall  have  or  carry  about  hla 
person  a  pistol  or  other  dre-arm,  dirk,  dagger,  slung-shut,  sword-cane,  spear, 
brass-knuckles,  bowie-knife,  or  any  other  kind  of  a  knife  manufactured  and 
sold  for  the  purposes  of  ofCense  and  defense,  he  shall  be  punished  by  flue  not 
less  than  $50,  nor  more  than  $500,  and  shall  forfeit  to  the  county  the  weapon 
or  weapons  so  found  on  his  person."  Article  3  of  the  Code  of  Criminal  Pro- 
cedure provides:  "No  citizen  of  this  state  shall  be  deprived  of  life,  liberty, 
property,  or  privileges,  outlawed,  exiled,  or  in  any  manner  disfranchised,  except 
by  due  course  of  the  law  of  the  land."  Article  553  provides:  "A  former 
judgment  of  acquittal  or  conviction  in  a  court  of  competent  jurisdiction  shall 
be  a  bar  to  any  further  proceedings  for  the  same  offense,  but  shall  not  bar  a 
prosecution  for  any  higher  grade  of  offense,  over  which  said  court  had  not  ju- 
risdiction, unless  such  trial  and  judgment  were  had  upon  indictment  or  in- 
formation, in  which  case  the  prosecution  shall  be  barred  for  all  grades  of  the 
•offense. " 

E.  R.  Lane,  for  appellant.   Asst.  Atty.  Gen,  Davidson,  for  the  State. 

HuBT.  J.  The  appellant  was  convicted  for  carrying  a  gun  on  a  day  of 
■election,  during  the  liours  the  polls  were  open,  within  a  half  a  mile  of  the 
voting  place.  His  counsel  moved  to  quash  the  indictment  because  article  163 
■of  the  ii'enal  Code,  upon  which  this  Indictment  is  predicated,  and  article  320 
■of  the  Penal  Code,  "define  the  same  ofCense  set  forth  in  the  indictment,  and 
they  provide  different  punishments,  and  therefore  no  certain  punishment  is 
affix^  by  law  to  the  ofCense  charged."  If  the  same  acts  constitute  an  offense, 
though  found  in  different  statutes  or  articles  of  the  same  Code,  and  these  acts 
are  punished  differently,  we  would  be  inclined  to  hold  that  article  3  of  the 
<!ode  of  Criminal  Procedure  would  be  infringed,  and  that  neither  could  be  en- 
Xorced  for  want  of  certainty  in  the  punishment.  But  is  this  the  case  presented 
in  this  record  ?  Article  168  makes  it  a  crime  for  any  person,  other  than  a 
iwaoe  officer,  to  carry  a  gun  on  any  day  of  election,  during  the  hours  the  polls 
are  open,  within  a  half  a  mile  of  the  voting  place,  and  the  punishment  fixed 
is  R  0ne  of  not  leas  than  $100  nor  more  than  $500;  and,  in  addition  thereto, 
Abe  offender  may  be  Imprisoned  in  (be  coanty  jail  for  a  period  not  exceeding 
■one  month.  Now,  what  are  the  elements  of  this  offense?  (1)  A  gun  or  pis- 
tol must  be  carried  on  a  day  of  etectioo;  12)  the  gun  must  be  carried  during 
the  hours  the  polls  are  open;  (3)  it  must  be  earned  within  a  half  a  mile  ctf 
ttie  voting  place.  What  are  the  Ingredients  of  the  offense  defined  by  article 
-320  of  the  Penal  Code?  (1)  Going  to  an  election  precinct  on  the  day  or  days 
of  an  election;  (2)  there  must  be  a  going  when  any  portion  of  the  people  of 
this  state  bre  collected  to  voto  at  vta.  election;  (3)  a  having  or  carrying  about 
■the  person  any  fir&^ffm,  eto<  '-the  penalty  attached  to  this  offense  is  a  fine 
not  leas  than  $50  nor  more  than  $600.  By  comparing  the  provisions  of  these 
articles  it  will  rmdUy.  be  found  that  the  elements  of  the  offenses  are  quite  dis- 
tinct, while  there  may  be  one  common  to  both,  and  that  tliase  artlck»  define 
■different  offenses.  If  a  person  should  be  convicted  under  article  820,  upon 
evidence  which  not  only  establishes  the  offense  charged,  but  also  that  defined 
tai  article  163,  and  the  State  were  to  attempt  to  convict  for  Uie  offense  defined 
by  article  163  under  an  indictment  drawn  under  that  artl<de,  in  such  atete  of 
«ase  a  very  serious  question  would  arise.  But  let  us  expose  that  the  party 
is  being  tried  upon  an  indictment  drawn  under  article  ^0*  and  that  the  evi- 
dence clearly  shows  a  vidlation  of  article  163.  as  well  as  article  320,  can  the 
accused  take  advantage  of  this  matter  or  complain  ?  Evidently  not,  unless  the 
trial  la  upon  complaint  before  a  court  which  has  nojurisdiction  of  the  greater 
offense, — ^that  shown,  not  fay  the  complaint,  but  by  the  evidence.  Code  Crim. 
Proc.  art.  £63.  There  was  no  error  in  refusing  to  quash  the  indictment. 

Appellant  insistB  that  the  elecUon  was  void,  and  hence  there  was  no  offense 
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}n  canying  tho  gnn.  The  record  furnishes  ample  proof  that  an  election  was 
being  held  to  determine  whether  the  sale  of  intoxlcaUftg  liquors  should  be 
prohibited  in  acertain  precinct  in  Karnes  county.  This  election  waa  bad  undw 
color  of  law;  and,  if  not  in  strict  compliance  with  the  statute*  oertalnlj  the 
appellant  cannot  object.   The  Judgment  is  affirmed. 


Sakubls  v.  State. 

<Oourt  q/  A-p/pttOx  of  T^xtu.  June  6, 1888.) 

Assault  and  Baitsbt— CannxAi.  PBosBcnnoK— Fii-sADino  Fobmib  CoKvionoir. 

Upon  aa  information  of  aggravated  assault  and  battery,  after  a  plea  merehr  of 
**not  guiltv, "  defendant  was  conricted  of  simple  assault.  The  bill  of  ezcepnons 
states  that  before  the  mayor  the  defendant  pleaded  guilty  of  simple  assault  grow- 
ing out  at  the  same  dUBonlty. "  Heid,  that  as  a  number  of  assaults  may  grow  ont 
of  the  same  **diiBcalty. "  and  as  under  Code  Crim.  Proo.  Tex.  art.  536,  providing 
that  "the  only  special  pleas  *  «  *  for  defendant  are  (1)  that  he  has  been  before 
convicted,  lemlly,  In  a  court  of  oompetent  jurisdiction,  upon  the  same  aooasation, " 
and  article  526,  that  ''every  special  plea  shall  be  verified, "  former  oonviotion  must 
be  specially  pleaded,  and  toe  plea  be  verified,  judgment  will  be  affirmed. 

Appeal  from  Falls  county  court;  John  N.  Wharton.  Judge. 

Hyman  Samuels  was  convicted  of  assault  and  battery,  and  appeals  from 
the  judgment  of  conviction.  Article  525  of  the  Code  of  Criminal  Procedure, 
referred  to  in  Uie  opinion,  provides:  "The  only  special  pleas  which  can  bo 
heai-d  for  the  defendant  are  (1)  that  he  has  been  l}eA>re  convicted,  legally,  In 
a  court  of  competent  jurisdiction,  upon  the  same  accusation,  after  haTing* 
been  tried  npon  the  merits  for  the  same  offense;  (2)  that  he  has  been  before 
acquitted  by  a  jury  of  the  accusation  against  him,  in  a  court  of  competent 
jurisdiction,  whether  the  acquittal  was  regular  or  irregular."  "Art.  526, 
Every  special  plea  shall  be  verified  by  the  affidavit  of  the  defendant" 

J.  A.  Martin,  for  appellant.   A»gt.  Atty.  €fm.  Davidnon,  for  the  State. 

HrRT,  J.  Appellant  was  tried  and  convicted  for  simple  assault  upon  an 
Information  presented  in  the  county  court  of  Falls  county,  charging  him 
with  aggravated  assault  and  Itattery  upon  one  Joe  Richardson,  with  a  knife, 
a  deadly  weapon.  The  only  plea  interposed  to  the  information  was,  "Not 
guilty."  The  learned  judge  instructed  the  jury  as  to  ^gravated  assault  and 
battery,  and  also  aa  to  what  is  commonly  known  as  simple  assault.  Counsel 
for  appellant  objected  to  any  charge  upon  the  latter,  contending  that  defend- 
ant must  be  convicted  of  the  agi^ravated  offense  or  be  acquitted.  There  i» 
no  statement  of  facts  in  the  record,  but  it  appears  from  the  bill  of  exception 
that  defendant  had  pleaded  guilty  before  the  mayor  of  the  city  of  Marlin  to  a 
simple  assault  and  battery,  and  was  fined  I9ve  dollars.  The  bill  states  that 
"defendant  had  pleaded  guilty  to  a  simple  assault  and  battery  on  said  Uich- 
ardson,  growing  out  of  the  same  ditlioulty."  We  hold  (1)  the  accused  must 
specially  plead  former  conviction.  Code  Grim.  Proc.  art.  525.  The  plea  must 
be  verified  by  the  affldnvit  of  the  defendant.  Article  526.  That  former  ac- 
quittal or  former  conviction  must  be  specially  pleaded  is  the  common-law 
rule.  That  the  state  proves  the  former  conviction  does  not  alter  the  rule^ 
This  rule  has  this  exception:  When  the  accused  has  tieen  tried  and  convicted 
of  a  less  offense  than  that  charged,  if  the  judgment  Is  reversed,  or  a  new  trial 
awarded,  when  again  placed  on  trial  in  the  same  case  and  the  same  courtr 
he  need  not  plead  the  acqulttnl  of  the  greater  offense.  (2)  A  number  of  as- 
saults may  grow  ont  of  or  result  from  the  same  "dilflculty,**  and  still  be  aep- 
arate  and  distinct  transactions,  fur  wliich  the  parties  thereto  may,  for  each 
transaction,  be  prosecuted  to  conviction.  There  la  no  error  flor  whleh  Om- 
judgment  should  be  reversed,  and  it  is  affirmed. 
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Wejlch  c.  State. 

(Court  of  Appeal*     Texa*.  3vco»  0,  1888.) 

Jau.  i.iii>  Jailer— What  CoMSTKrnru— Qoxmox  tob  Jubt— CABBTnra  Abiu  mo  A 
Jail  to  Aid  KsoAn. 

Where  the  eTldenoe  on  an  Indictment  for  carrying  instromeutA  and  arms  Into  a 
JaU,  wltli  the  Intent  to  facilitate  the  escape  of  a  prisoner,  shows  that  the  Instru- 
mmts  and  arms  were  canried  inside  a  wall  which  was  conatmoted  about  the  house 
in  wtiich  tbe  prlsraiers  were  oonflned,  it  was  a  ^oestion  for  the  Jory  to  decide 
whether  the  Itioioeiire  between  the  house  and  wall  oonaUtnted  a  part  of  the  jail;  a 
"Jail^beiiiff  defined  by  Fen.  CodeTwc.  art.  890,  to  be  a  place  of  oonflnement  used 
for  dotafninr  prlsoura. 

^.ppeal  from  diBlrict  court,  Edwards  ooanty;  WuroHESTBS  Kelso,  Judge. 

John  Wdoh  was  indicted  for  carrying  InstnunentB  Hnd  arms  into  a  j^l, 
with  the  intent  to  fticilltate  the  eacfqra  of  a  prisoner  lawfully  coaflned  and  de< 
tidned  in  such  jaU  ou  an  accusation  of  felony.  Defendant  was  convicted,  and 
appraled.  The  eTldenoe  showed  that  the  jail  of  Ed  wards  county  consisted  of 
two  iron  cages  placed  in  a  plank  house;  that  the  said  house  was  surrounded 
by  a  wall  oTPr  eight  feet  high,  which  was  built  as  a  protection  against  the 
escape  of  prisoners;  ttut  on  ttie  night  alleged  in  the  Indlctmei^  d^ndant 
forced  his  way- into  the  space  between  tlie  wall  and  the  hoase,  and  was  shot 
by  the  guards;  that  he  was  armed  with  a  gun,  and  that  several  small  steel 
saws  and  a  bottle  of  nitric  acid  was  found  inside  the  wall  on  the  next  mora> 
ing. 

AkU  Atty.  0en.  Davidaon,  fox  tbe  State. 

WiLX-eoNt  J.  This  oonvietion  is  for  carrying  into  a  jail  instrnments  and 
arras  with  intent  to  facilitate  the  escape  of  a  prisoner  lawfully  conflned  and 
detained  In  snch  JaU  on  an  accusation  of  felony.  Fen.  Co.le,  art.  210.  But 
two  questions  are  presented:  (1)  Was  the  place  Into  which  tbe  Instruments 
and  arms  were  conveyed  a  jail  within  the  meaning  of  the  law?  (2)  Did  the 
court  err  in  submitting  to  the  jury  the  determination  of  tlie  question  above 
rtated?  Onr  Code  deflnee  a  "jail"  to  he  "any  place  of  conflnement  used  for 
detaining  a  prisoner."  Fen.  Code,  art.  226.  It  was  a  question  of  fact  for 
the  jury  to  determine  from  the  evidence  wliether  or  not  tlie  place  into  which 
tbe  instruments  and  arms  were  conveyed  was  a  place  of  confinement  used  for 
detaining  the  prisoner  named  in  the  indictment.  It  was  not  a  question  of 
law,  and  it  would  tiave  been  error  if  the  court  had  so  treated  and  decided  it. 

After  instructing  the  jury  In  the  statutory  definition  of  the  word  "jail," 
tbe  court  further  instructed  as  follows:  "If  tbe  wall  on  the  outside  of  the 
frame  building  which  incloses  the  cages  is  also  a  part  of  the  jail,  then  tbe 
conveying  tbe  said  instruments  and  arms  Inside  said  wall  would  be  a  convey- 
ing into  the  jail.  It  is  for  tbe  jury  to  determine  from  tbe  evidence  what  con- 
stitutes the  jail  of  Edwards  county,"  etc.  We  hold  these  instructions  to  be 
correct,  and  we  think  the  evidence  fully  warrants  the  finding  that  the  instru- 
ments and  arms  were  conveyed  into  the  jail;  that  Is,  into  tbe  place  of  oonflne- 
ment used  to  detain  the  prisoner.  A  jail  Is  not  necessarily  a  house.  It  may 
be  a  pen,  an  Inclosure  of  any  kind ;  in  fact,  any  place  of  confinement  used  fur 
detaining  a  prisoner.  Tn  tbe  case  before  us  the  outside  wall  which  sur- 
rounded the  house  in  which  was  the  cell  occupied  by  the  prisoner,  was,  as 
shown  by  the  evidence,  constructed  with  a  view  to  confining  prisoners  se- 
curely, and  constituted  in  fact  a  stronger  and  more  reliable  safeguard  against 
the  escape  of  prisoners  than  the  house  or  cell.  It  was  the  principal  protec- 
tion ;  the  most  important  portion  of  the  [dace  ai  confinement.  We  find  no 
error  in  the  conviction,  and  it  ia  affirmed. 
T.8s.w.no.8— 43 
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Owens  v.  State. 
(Court  of  Appeals  of  TexM.  June  8,  1888.) 

1.  Obaxd  Just— QnuiFicATioKB— Justices  asd  BHBHimi. 

Under  Code  Crim.  Froo-  Tex.  {  3S&,  providing  that  no  perMm  shall  serve  as  grand 

Sror  unless  he  is  a  citizen  of  the  state  and  county  in  which  he  is  to  serve,  qualified 
vote  In  said  county,  is  a  freeholder  in  the  state,  or  householder  la  the  oounty,  is 
of  sound  mind  and  good  moral  oharaoter.  Is  able  to  read  and  write,  haa  not  been  om- 
vlcted  of  any  felony,  and  is  not  under  indlotment  or  other  legal  aoooaatian  of  th^ 
or  felony,  the  fact  that  one  grand  juror  was  a  justtoe  of  the  peace  and  two  were 
'  deputy-sheriffs  does  not  disqualify  them  from  servinK,  althongrti,  under  Bar.  Bt. 
Tex.  art.  8014,  such  olBoers  are  exempt  from  jniy  Bamoewlim  th^  claim  sndh  ex- 
emption. 
S.  Same— Plba.  in  Abatement. 

Under  Code  Crim.  Proc.  Tex.  1 523,  which  provides  only  two  grounds  for  settins 
aside  an  indictment,  vii:.,  that  the  rooord  shows  that  the  indictment  was  not  fODM 
by  at  least  nine  grand  Jurors,  and  that  some  person  not  authorized  was  preaent 
during  the  deliberation  and  voting  of  the  jurors  on  the  cbai^e,  a  plea  in  abrtement 
on  the  ground  of  disqualification  of  some  of  the  grand  Jurors  will  not  be  oonaldered. 
8.  Ihdictmisnt — SuBPLUSAOB — Ibuelbvamt  Mattbb  Frikted  at  Top. 

The  words,  "  Empire  print.   Encourage  home  lndnstt7,  and  your  money  will  cir- 
culate amoug  the  people, "  printed  at  the  top  of  an  otherwise  valid  indictment,  doea 
not  render  such  indictment  invalid. 
4.  Cbimixal  Law— Trcal— Proof  or  Vxsam. 

In  a  proaecutiou  for  a  misdemeanor,  the  record  failing  to  show  that  the  offense  was 
committed  in  the  county  laid  In  the  Indictment,  a  judgment  of  conviction  will  be 
reversed  on  appeal. 

Appeal  from  Ei^tli  count7  court;  W.  W.  Moores.  Jad^. 

Indictment  for  malicious  iiilschieC,  Defendant  was  convicted,  and  appealed. 
Code  Crtm.  Proe.  §  52S,  provides  tiiat  a  motion  to  set  as.At  an  indictment  or 
information  shall  be  based  on  one  or  more  of  the  following  causes,  and  no 
other:  (1)  That  it  appears  by  the  records  of  the  court  that  the  indictment 
was  not  found  by  at  least  lune  grand  jurors,  or  that  the  information  wis  not 
presented  after  oath  made  as  required  in  article  481.  (2)  That  some  persoa 
not  authorized  by  law  was  present  when  the  grand  Jury  were  deUberating 
upon  the  accusation  against  the  defendant,  or  were  voting  on  the  same.  Code 
Crim.Froc.  §  358.  provides  that  no  person  shall  be  selected  or  serve  asa  grand 
jui-or  who  does  not  possras  tlie  following  qualifications:  (1)  He  most  be  a 
citizen  of  the  state  and  of  the  county  in  which  he  Is  to  serve,  and  qualified  nn^ 
der  the  constitution  and  laws  to  vote  in  said  county.  (2)  He  must  be  a  fre^ 
bolder  within  the  state,  or  a  householder  within  the  county.  (3)  He  must  be 
of  sound  mind  and  good  moral  character.  (4)  He  must  be  able  to  read  and 
write.  (5)  He  must  not  have  been  convicted  of  any  felony.  (6)  He  must  not 
be  under  indictment  or  other  legal  accusation  of  theft  or  of  any  felony. 

8.  C.  Buck,  for  appellant.   Avst.  Atty.  Gen.  Dmtdtonf  for  the  State. 

"WinTE,  P.  J,  This  appeal  is  from  a  conviction  for  malicious  mischief. 
The  indictment  contHiiied  two  counts. — one  for  willfully  wounding  the  animal 
with  intent  to  Injure  the  owner,  and  one  for  willfully,  wantonly,  and  unmer- 
cifully disfiguring  and  cruelly  abusing  the  animal.  A  plea  in  abatement  of 
the  indictment  whs  made  by  defendHiit  upon  the  ground  that  three  of  the 
grand  jurors  who  found  and  presented  the  bill  were  disqualified  «nd  incompe- 
tent tu  act  HS  grand  jurors, — one  being  a  duly  elected,  qualified,  and  acting 
justice  of  the  peace,  and  the  two  others  being  duly  appointed,  qualified,  and 
acting  deputy-sherifiFs  of  the  county. 

A  plea  in  abatement  to  an  indictment  is  not,  technically  spealcing,  pro- 
vided for  in  our  Code  of  Criminal  Procedure..  There  are  two  grounds,  and 
two  only,  mentioned  in  our  Code,  as  sufficient  on  motion  to  set  aside  an  indict- 
ment. Code  Crim.  Proc.  art.  5^.  Independent  of  these  two  grounds,  jeop- 
ardy and  want  of  jurisdiction  are  the  only  other  grounds  known,  by  which  u> 
avoid  and  vacate  an  indictment  after  Its  presentment.   Vodd  v.  State,  10 
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Tex.  App.  370;  Williams  v.  State,  20  Tex.  App.  357;  Johnson^s  Case,  22 
Tex.  App.  206,  2  S.  W.  Uep.  609.  But  even  If  the  plea  was  entiUed  to  be 
considered  In  this  case,  we  know  of  no  statute  In  this  state  expressly  prohib- 
iting justices  of  the  peace  and  deputy-sheriffs  from  acting  as  grand  and  petit 
jutora.  It  is  true  that  as  dvil  offlcersof  the  state  they  are  declared  as  exempt 
from  jury  service,  but  it  is  only  when  they  claim  the  exemption.  Bar.  St. 
art  3014.  Their  oHtcial  status  does  not  disqualify  them  under  the  proviaions 
of  the  Code  of  Procedure  defining  the  qualiflcations  of  grand  jurors,  (Code 
Crim.  Proc.  arts.  353,  373,)  and  a  challenge  to  the  array  of  the  grand  jury 
does  not  embrace  such  grounds,  (Id.  art.  It  was  not  error  to  ovennne 
defendant's  plea  in  abat<-ment. 

Again,  it  b  objected  to  the  indictment  that  It  does  not  commence.  "In  the 
name  and  by  the  authority  of  the  state  of  Texas,"  but  tliat,  on  the  contrary, 
there  is  printed,  above  this  beginning,  the  words:  "The Indictment.  Empire 
print.  Encourage  home  industry,  and  your  money  will  drcalate  among  the 
people.**  After  this  motto,  the  indictment  commences  properly,  and  la  formal 
in  all  subsequent  parte.  An  annecessary  written  e^ion  conatU:utea  no  part 
of  an  indictment  nor  do  mottoesimbaBlness  cards,  thongh  unneortsary  and  nn- 
aeemly,  impair  its  validity  if  otherwise  valid.  WiTim  v.  State,  5  Tex.  App.  621; 
Wwt  V.  Stote,  6  Tex.  App.  486.  Tin  objection  was  properly  overruled.  As 
stated,  tbere  were  two  counts  in  the  indlotment,  and  the  motion  of  the  defendant 
to  quash  was  sustained  as  to  the  second  count,  and  it  w»  qtiasfaed,  and  the  de- 
fendant was  tried  alone  on  tbe  first  count,  which  charged  that  the  act  was  done 
with  inteid  to  injure  the  owner  of  the  animal.  Fen.  Code,  art.  679;  WlUson, 
Tex.  Grim.  Laws.  284.  235.  We  are  of  opinion  that  the  evidence  fSails  to  es- 
tablish the  intent  charged.  On  the  contrary,  if  any  intent  to  injure  was 
IHTOTfid,  It  was  the  intent  to  injure  the  animal  because  of  its  breachy  character 
and  habits. 

Without  dtscnssing  other  errors  complained  of,  we  will  only  notice  the  fur- 
ther one  that  the  venue  of  the  offense  is  not  proved.  The  record  fhils  to  show 
that  the  offense  was  committed,  as  alleged,  in  Erath  county.  Tlie  judgment 
la  reversed,  and  ti»  cause  is  remanded. 


Robertson  v.  Statb. 
(Court  of  Appeals  of  Texas.  June  6, 1888.) 
Cbiminal  Law — Complaint — Jcrat. 

When  the  Jurat  attacbed  to  a  complaint  charging  a  criminal  ofleose  does  not  show 
the  ofBdal  character  of  the  officer  before  whom  it  was  verified,  the  complaint  is 
fatally  defective,  md  will  not  support  an  information  and  convlotion. 

Appeal  from  Bell  county  court;  J.  M.  Rc^BonotroH,  Judge. 
MoniUth  A  Furman,  for  appellant.   Asst.  Atty,  Qen.  Davidsont  for  the 
State. 

WiixsoN,  J.  A  complaint  without  a  jurat  will  not  support  an  intonna- 
tlon.  Scott  V.  State,  9  Tex.  App.  434.  A  jurat  is  the  certiBeate  of  the  of- 
ficer before  whom  the  complaint  is  made,  stating  that  the  same  was  sworn 
to  and  subscribed  by  the  nfilant  before  him,  and  It  must  be  signed  offlci^ly  by 
such  officer.  In  this  case  the  original  paper,  which  purports  to  be  the  com- 
plaint up(m  which  the  information  is  lii^ed,  ia  sent  up  with  and  Incorporated 
in  the  record.  -  Upon  an  inspection  of  it,  we  find  that  It  is  not  verided  by  a 
jurat.  What  purports  to  be  a  jurat  Is  signed,  "  W.  II.  Edell;"  and  follow- 
ing this  name  are  some  pen-marlis  which  resemble  the  letter  "  W"  more  than 
any  other  letter  or  letters.  This  certainly  does  not  constitute  an  official  sig^ 
nature,  and  adds  no  more  verity  than  if  there  had  lieen  no  signature  thereto 
whatever.  It  will  not  do  for  the  courts  to  sanction  such  loose  practice  in  pr<^ 
eeedings  which  jeopardize  the  liberty  of  the  citizen.  Because  the  complaint 
is  fataUy  d^eettve,  the  judgment  is  reversed,  and  the  prosecution  is  dismissed. 
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Pbrioo  et  ai.  v.  State. 

{Court  of  AppeaU  of  Texas.  June  6, 1888.) 

1.  Ftumcunov— EnDBifCB~-CoNrB8sioirB. 

Ia  m  prosecution  for  fornication,  where  Uie  defendant  in  bor  oonfewiont  wbiob 
WM  relied  npoa  to  establish  the  fact  of  the  miademeanor,  showed  that  she  was  a 
jmMtituta,  tba  admlsstcm  of  snch  oonCBSsIon,  thou^  IrreleTant,  la  harmleas  error. 
3>  Sams — ^Evidbnok — Sbtaratb  Contbsbioxs  ot  Dbfbnsants. 

On  a  prosecution  for  fomication,  the  cool essions  of  the  two  defendants  in  a  Joint 
,  triaL  though  not  made  in  the  presence  of  each  other,  are  admissible,  and  it  is  for 
the  defendaots  to  request  the  court  to  Instmot  the  juiy  that  such  oonf  ess  ions  oooid 
onl7  affect  the  par^  making  them. 

Appeal  from  Bell  county  court;  J.  M.  Rosborottoh,  Jndge. 
This  was  a  prosecution  against  Edward  Ferigo  and  Eva  Pearl  for  fornica- 
tion.  Defendants  were  convicted,  and  fined  $&D  each.   Th^  qvpeal. 
AmL  Atty.  Gen.  DaoiOwn*  for  the  State. 

HuBT,  J.  The  ai^eUants  were  Jointiy  Indicted  and  convieted  feu:  tomioH 
tlon.  Upon  the  brlal»  over  Eva  Pearl's  objections,  the  state  proved  Umt  she 
had  the  reputation  of  bei^  a  prostiinte.  In  this  case  (but  not  in  aU  caaas) 
such  proof  is  nut  admlasiUe.  But  In  making  proof  of  the  offense  charged  the 
confessions  ot  each  defendant  were  introduoed  in  evidence,  and  these  confes- 
siona  dearlj  show  Pearl  to  be  a  prostitute.  An  act,  though  a  diatinct  otteDoa 
from  that  being  tried,  being  a  dxcumatanoe  tending  to  prove  the  offenae  be- 
ing tried,  is  competent.  With  much  stronger  reason  will  an  irrelevant  fact 
be  admissible  when  it  Is  iosepaiably  oonnected  with  a  competent  fact.  Now, 
the  confflsaions  of  the  parties  not  only  tend  to  estaldish  the  guilt  of  the  offense 
charged,  but  they  strongly  show  that  Feorl  waa  a  prostitute — ^not  in  tsnnB* 
but  the  inference  is  inevitable.  We  think  that  no  injury  resulted  to  ftppel- 
lants  from  this  evidence,  especially  when  referuiee  is  had  to  the  punishment, 
— ^the  lowest  permitted  by  law. 

Appellants  being  jointly  tried*  the  confessions  of  each,  Uwugli  not  made  io 
the  presence  of  toe  other,  were  admissil^e;  and,  if  de^red^  eacli  defendant 
ahould  have  requested  Instraotions  to  the  effetib  that  the  confessions  could 
bind  the  party  making  them  only.  This  was  not  done,  nor  was  there  objec- 
tion made  at  the  time  that  the  jury  was  not  so  Instructed  by  the  char—. 
This  being  a  misdemeanor  case,  the  accused  should  request  proper  instruo- 
tions,  and  especially  except  to  errors  in  the  diarge  at  the  time,  reserving  bills 
of  exceptions.  We  find  no  error  for  which  the  conviction  should  be  leveised* 
and  it  Is  thev^Ee  affirmed. 


Lboobtt  e.  Statb. 
(Court  of  AppeaU  of  TesRM.  June  %  1888.) 
GuKiNAL  Law— TBiAi^FBoor  OF  Vbkub. 

Pxoai  of  the  venue  of  an  crfEsnse  is  essential  to  the  auffldehey  ot  *  oonvlotion. 

Appeal  from  Hood  county  conrt;  H.  F.  Bbbbt,  Judge. 

A.  L^igett  was  indicted  for  cutting  Umber  up<m  land  not  bis  own,  and 
fined  910  in  county  court,  firam  which  judgment  he  appeais. 

W.  A.  Duke  and  IT.  L.  Oooptr,  for  appelant  Asst.  AUg,  Gen.  l>avidaon, 
for  appellee. 

HiTBT,  J.  Appellant  stands  convicted  for  cutting  down  and  destroying 
timber  upon  land  not  bis  own.  The  indictment  is  sufficient,  and  there  was 
no  error  in  overruling  the  motion  in  arrest.  There  is  do  evidence  rendering 
it  at  all  certain  that  the  offense  was  committed  in  Hood  county.  The  Indict- 
ment alleged  that  the  timber  was  cut  on  the  James  W.  Moore  survey.  The 
only  evidence  tending  to  show  the  location  oi  the  Mom  survey  is  found  in 
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tin  teBttmony  of  Jo  Buckhalter,  who  says:  "I  live  in  Hood  county  on  the 
A.  O'Brloi  suTTey.  aeven  miles  south  from  Granberry.  The  west  line  at  the 
J.  W.  Moore  eurirey  and  the  east  line  of  the  O'Biien  survey  is  the  same." 
We  are  not  Infoimed  that  all  of  the  O'Brien  survey  is  in  Hood  county,  nor 
thi^  any  part  of  the  Moore  is  in  Hood  county.  We  cannot  judicially  know 
that  GranberiT  is  in  Hood  county,  nor  the  distance  from  this  place  south  to 
the  county  line,  nor  the  shape  and  size  of  the  O'Brien  and  Moore  surveys. 
There  being  no  proof  of  the  venue,  the  Judgment  must  be  reversed.  The 
learned  judge  in  no  part  of  his  chioge  Instruote  the  jury  that  the  offense  must 
be  shown  to  have  been  committed  in  Hood  county.  Gouusel  for  ^pellant 
asdgns  this  for  error,  and  u^es  that  appellant  excepted  to  the  charge  for  this 
omission.  The  record  shows  general  exceptions,  indicating  no  particnlar 
error.  This  is  a  misdemeanor.  See  Perigo  v.  Statiet  ante,  660.  Because  ttie 
venue  is  not  pi  oved  the  judgment  is  leversed,  and  the  cause  remanded. 


Ckoou  0.  State. 
(Court  of  Appeals  of  Texaa.  Jane  6, 1888.) 

XirroziCATmo  Liijcobs— Illegal  Saj,b8 — Bitfficibsct  o^  Ismaruxm. 

An  Indictment  for  aelUng  totoxicatinv  ILijuor,  in  violation  of  the  local  option  law, 
which  charges  that  the  Bale  was  made  '^af  ter  the  qualified  voters  of  the  said  county 
had  determined,  at  an  election  held  in  aocordanoe  with  the  laws  Of  said  state,  that 
the  sale  or  exchange  of  Intoxicating  liquor  should  be  prohiUtad,'*  Is  fatally  defeot- 
ive.  Following  UinenQtr  v.  State,  a-nXe,  480. 

Appeal  from  Palo  Flnto  connty  oourt;  B.  E.  Hbitdrt,  Judge. 
John  Croom  whs  Indicted  for  selling  liquor,  in  violation  of  the  local  option 
law.   There  was  a  conviction,  and  defendant  appeals. 
AstU  Aity.  9en.  i)avfd*on,  for  the  State. 

White,  P.  J.  This  prosecution  was  for  the  sale  of  intoxicating  liquors,  in 
violation  of  the  local  option  law.  The  iudictment  fidlows  literal^  form  No. 
257  of  WiUson's  Criminal  Forms,  and  charges  that  the  sale  was  made  "after 
ttae  qualiAed  voters  of  ttie  said  county  had  determined,  at  an  election  held  la 
accordance  with  ttie  laws  of  said  state,  that  the  sale  orexclumge  ot  intoxicat- 
ing liquors  should  be  prohibited, "  etc.  Jn  Ninenger  v.  State,  ante,  480,  it 
was  held  that  an  information  charging  said  oifense  in  this  manner  was  fa- 
tally defective.  For  the  reasons  for  so  holding,  we  refer  to  the  opiulon  in 
that  case.  Because  the  Indictment  in  this  case  is  fatally  defective,  the  judg- 
ment is  reversed,  and  the  jvoaecution  dismissed. 


MoGiLz.  «.  State. 
(Court  ef  ApgetOe  cf  Itaxu.  JTone  %  1888.) 
1.  HoHicnw— BriDBKCB— SurriciBROT. 

On  a  trial  for  murder,  evidrace  that  deoeased  was  last  seen  In  defendant's  com- 
pany, and  that  defendant  was  seen  shortly  after  the  hoinl<dde,  waUdng  aw:^  from 
where  the  body  of  deceased  was  found,  near  a  pool  of  watw.  In  which  bis  coat  was 
found  sunken;  that  tracksleadingfromthebody  tothewatcnroorrespondedto  those 
made  by  defendant's  shoes,  and  indicated  that  the  oerson  making  them  had  knelt 
down  tiie  water;  that  a  handkerchief  was  fount! on  defendant's  person,  appear- 
ing to  have  been  usiad  to  wipe  hands  partially  cleansed  of  blood ;  ana  that  deceased 
came  to  bis  death  by  violeaoe, — although  circumstantial,  amply  sustalas  convictioa 
when  the  only  defense  consists  of  an  alibi,  based  only  on  evidence  that,  four  or  five 
days  before  the  killing,  deftttdant  w«e  In  another  county,  wfaioh  had  oommanioa* 
tion  by  rail  with  the  county  irtiere  the  offease  was  omnnuUed. 
S.  Samb— Psoor  or  VnnrB, 

On  a  trial  for  murder,  In  the  absence  et  direct  proof  of  ttae  venue  of  the  erime, 
where  the  evidence  shows  that  defendant  and  deceased  were  traveUng  westward 
on  a  Btr^ht  railroad  track,  and  had  crossed  the  Brazos  river,  wid  were  seen  to- 
gether, near  where  the  body  was  found,  at  least  a  mile  and  a  half  from  the  river,  16am 

Digiiized  by  Google 


662 


BOUTHWJCSTKRS  &KPOBTSB. 


[Tex. 


court  will  take  judicial  notice  of  the  fact  that  the  Braioe  river  is  the  eastern  bound- 
ary of  Milam  county,  and  not  disturb  a  oonvictlon  of  the  crime  in  thai  oouiUj,  as 
the  locus  in  quo  could  not  have  been  elsewhere. 

On  a  trial  for  murder  of  deceased,  whose  body  was  found  not  far  from  a  pool  of 
water  where  his  ooat  was  found  sunken,  the  testimony  of  a  witness  that  be  went 
to  the  place  pointed  out  to  him  as  the  place  where  the  body  was  found,  and  there 
found,  among  many  shoe-tracks,  <me  iMdIuff  to  the  water,  made  b7  a  nm-down  and 
patched  shoe,  soch  as  that  worn  by  defendant.  Is,  relevant,  however  remote. 
A.  ORnciKAL  L4W— Rbwirks  or  €k>DiTSBi/— Hakmlcu  Erbor. 

R«narks  of  oonnsel  for  prosecution  in  amunent,  wiiioh  are  not  sbrtetly  proper, 
it  ibay  are  condemned  by  the  court  within  the  hearing  of  the  Jury*  ao  that  no  ptfi- 
udice  arises  to  defendant,  are  not  ground  for  reversal.^ 

Appeal  from  district  court,  Milam  county;  J.  N.  Henderson,  Judge. 

Deft?ndant  was  coavicted  of  murder  of  one  W.  T.  Leonard,  and  was  aen- 
tenced  to  be  banged.  The  evidence  sliowed  that  W.  T.  Leonard,  15  yairs  old, 
left  his  father's  house  on  June  13,  1SS7.  to  go  to  the  house  of  his  uncle,  in 
Rockdale,  Milam  county.  He  left  on  foot,  taking  a  shotgun  with  him.  He 
bad  no  shoes  when  he  left  home.  The  deceased  sold  bis  gun  in  Hearne,  on 
June  15th,  for  $4.50,  with  which  money  he  bought  a  straw  hat  and  a  pair  of 
shoes.  He  left  Heame  with  the  defendant,  saying  that  he  was  going  to  Uodc- 
dale  to  visit  his  uncle,  and  tliat  be  was  going  to  walk  to  Rockdale  on  the  rail- 
road. The  defendant  and  deceased  were  seen  together,  at  different  points  on 
tbe  railroad,  to  within  a  short  distance  of  the  town  of  Qaose.  He  waa  last 
seen  with  the  deceased  atwut  noon  on  June  16th,  going  towards  Gause.  He 
was  again  seen,  about  3  o'clock,  going  from  the  direction  of  Cause.  Very  soon 
after,  the  defendant  was  seen  alone,  going  from  tbe  direction  of  Gause.  The 
dead  body  of  the  boy  was  found  near  the  railroad  track,  at  a  place  from  tbe  di- 
rection of  which  the  defendant  was  traveling,  when  last  seen  alone.  His  body 
lay  partly  in  a  hole  of  water.  He  had  been  killed  by  a  blow  on  the  head  with 
a  blunt  instrument  of  some  kind.  The  track  of  a  large,  run-down  shoe  led 
from  tbe  body  to  a  water-hole  in  which  the  coat  worn  by  the  boy  was  found, 
wrapped  around  an  Iron  railroad  fish-bar.  Defendant's  shoes  were  run  down, 
and  would  make  just  such  a  track  as  that  which  led  from  the  body  to  the  octat 
and  flsh-bar.  The  run-down  track  was  trailed  to  the  water-hole,  whei-e  the 
party  making  It  knelt  down  to  get  a  drink  of  water  or  wash  his  hands.  A 
bloody  handkerchief  was  found  on  the  person  of  defendant  when  arrested. 
Tlie  condition  of  the  handkerchief  inilicated  that  it  had  been  usetl  to  wipe  or 
dry  bloody  hands  which  had  been  insufficiently  washed.  Thedefense  attempted 
was  an  al(b(,  but  it  merely  estiiblished  the  presence  of  the  defendant  in  Mont- 
gomery county,  70  miles  distant,  on  the  11th  day  of  June,  for  or  five  days 
before  the  murder.  Milam  county  was  accessible  to  Montgomery  by  railroad. 
The  testimony  of  John  Fate,  referred  to  in  the  opinion  was  to  the  effect  that, 
after  the  removal  of  tbe  body,  he  went  to  the  place  pointed  out  to  liim  as  the 
place  where  the  body  was  found,  and  that  he  found  at  that  place,  among  a 
number  of  shoe-ti^icks,  a  track  that  was  made  by  a  run-down  and  patched 
shoe,  and  that  said  track  was  such  a  one  as  would  be  made  fay  the  run-down» 
patched  shoe  worn  by  defendant, 

Aast  Atty.  6fen.  Davidson,  tor  tbe  State. 

WiLLSON,  J.  1.  No  error  was  committed  with  reference  to  the  defendant's 
challenge  of  the  Juror  Alsup.  It  appears  from  the  bill  of  exceptions  that  said 
Alsiip  was  competent  to  serve  as  a  juror  in  said  cause;  and,  furthermore,  the 
defendant  did  not  exhaust  liis  peremptory  challenges  in  the  organization  oi 
the  jury,  and  said  Alaup  did  not  serve  on  said  jury,  but  was  challenged  1^  the 

^Respecting  misconduct  of  counsel  in  argument  as  a  ground  for  granting  a  newt^l, 
■eeRaftway  Co.  v.  Cooper,  (Tex.)  8  S.  W.  Rep.  68,  and  note:  Railway  Co.  v.  Metsgar, 
(Neb.)  88  N.  W.  Rep.  37;  Jackson  v.  Barby,  ^Texh  »  S.  W.  Bep.  71;  Railroad  Co.  t. 
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d*>f«ndant.  Rnd  the  challenge  was  not  counted  against  him;  the  court,  in  ef- 
fect, allowing  said  challenge  as  one  tut  cause. 

2.  There  was  no  error  in  admitting  the  testimony  of  John  Pate,  nor  in  re- 
fusing ta  exclude  it  from  the  jury.  It  was  proof  of  circumstances  relevant 
to  the  issue;  and,  however  remote  It  maybe,  was  not  for  that  reason  inadmis- 
sible. 

3.  With  regard  to  the  hills  of  exception  to  the  remarks  of  counsel  for  the 
prosecution  in  their  arguments  to  the  jury,  vre  are  of  the  opinion  that  no  re- 
vnslble  error  is  shown.  U  mi^  be  conceded  that  Uie  reiuai-ks  objected  to 
were  not  strictly  proper  and  legitimate.  They  were,  Iiowever,  promptly  con- 
demned by  the  court  in  the  hearing  of  the  jury,  and,  under  tliecircumstiinces, 
could  not  hiive  prejudiced  the  defendant,  or  in  any  manner  Iiave  afferted  bis 
riglits  injuriously. 

4.  There  is  no  doubt  in  our  minds  m  to  the  sufficiency  of  the  evidence  to 
warrant  and  sustain  tlie  conviction.  While  the  evidence  is  circumstantial,  it 
is  of  tliat  cogent  and  conclusive  cliaracter  wliich  produces  mural  ceilainty, 
and  excludes  every  hypothesis  except  that  of  the  defendant's  guilt.  The  de- 
eeassil  was  clearly  identified  by  age,  size,  clothing,  and  other  circumstances. 
The  defendant  was  identitied,  by  both  positive  and  circumstantial  evidence! 
as  the  person  who  whb  last  seen  iu  company  with  the  deceased,  in  the  imme- 
diate vicinity  of  where  the  dead  body  of  the  deceased  was  discovered ;  and  the 
dead  body  furnished  indubitable  evidence  that  death  had  resulted  from  the 
violent  act  of  another.  Tliei'e  is  but  one  particular  in  which  the  evidence 
falls  shurt  of  that  certainty  demanded  by  the  law.  and  that  is  as  to  the  ventte 
of  the  offense.  There  is  no  direct  testimony  that  the  murder  was  committed 
In  Milum  county,  or  that  the  place  were  the  dead  body  was  found  was  in  Mi- 
lam county.  It  is  not  required,  however,  that  venue  should  be  established 
by  direct  testimony,  nor  that  it  should  be  proved  beyond  a  reasonable  doubt. 
It  may  be  proved  by  circumstantial  evidence,  as  any  other  fact;  and,  if  the 
evidence  be  reasonably  sufficient  to  satisfy  the  jury  that  the  offense  was  com- 
mitted in  the  county  of  the  prosecution,  this  court  will  not  disturb  the  con- 
viction. Deggs  v.  Stitte,  7  Tex.  App.  359;  Achterherg  v.  StaU,  8  Tex.  App. 
463;  AllUon  v.  8taU,  14  Tex.  App.  402;  Nance  v.  State,  17  Tex.  App.  385. 
In  this  case  the  evidence  sliows  that  the  defendant  and  the  deceased  were 
traveling  together,  walking  from  Hearne,  in  liobertson  county,  towards  Gause 
and  Koekdale,  in  Milam  county.  They  were  walking  on  a  railroad  track. 
They  had  crossed  the  Brazos  river  at  the  railroad  bridge,  and  were  seen  to- 
gether, near  where  the  dead  body  of  the  deceased  was  found,  at  a  ].K)int  on  the 
railroad  right  of  way  at  least  one  and  a  half  miles  west  of  the  Brazos  river. 
These  facts  alone  would  cei-tainly  not  establish  the  venue  of  tlie  offense  in 
Milam  county.  Dut  the  couits  take  judicial  notice  of  the  boundaries  and  lim- 
its of  counties,  and  of  their  relation  or  contiguity  to  each  other.  State  v. 
Jordan,  12  Tex.  205;  1  Greenl.  Ev.  §  6.  p.  10.  This  judicial  notice  establishes 
that  Robertson  and  Milam  counties  adjoin  each  other;  the  Brazos  river  being 
the  common  boundary  line  between  them,  Robertson  county  being  located  east 
and  Milam  county  west  of  said  river.  It  follows,  therefore,  that  a  point  on 
a  tine  extending  from  Hearne,  in  Robertson  county,  westward  one  mile  and 
a  half  west  of  the  Brazos  river,  would  be  in  Milam  county;  said  line,  as  shown 
by  a  plat  of  the  locality  In  evidence,  being  a  straight  one  from  Hearne  to  the 
point  where  the  murder  was  committed.  Considering  together  the  facts 
proved,  and  the  facts  which  are  matters  of  judicial  knowledge,  there  is  no 
room  for  doubting  that  the  murder  was  committed  In  Milam  county.  The  lo- 
om in  QUO  could  not  possibly  be  in  any  ether  than  Milam  county. 

We  find  no  eiTor  in  the  conviction,  and  the  judgment  is  afBrmed. 
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Foster  o.  Btate. 
(Court  of  Appeals  of  Texo*.  Jone  6, 1S88.) 

L  AasAviA  m  BimHT— GumKAi.  Fxosicnmoir — Aqoutatid  ajtd  SfaiFi:.B  As- 
sault. 

Under  an  indictment  for  rd  aggrarated  aasaolt,  defendant  may  be  convicted  of 
a  simple  assault. 

S.  Crimixal  Lav— AHBuasMKn  akd  Plea— Fobxbr  Jbopabdt— Ssoond  Tbiai.  a 
Sami  Cabs. 

Wliere  a  defendant  has  been  tried  and  found  gnlltf  ct  a  miademeanor,  and  the 
record  does  not  show  whether  judgment  was  entexed  on  soidi  rerdtot  or  the  radlot 
set  aside,  a  seoondoonvlcUon  int£e  same  oase  wlUbereTersad  on  q^peaL 
S.  Sahe— Form  of  Plea. 

Although  a  plea  of  former  Jeopardy  and  former  oonvlotJon  omits  to  set  out  the 
indictment  and  judgment  referred  to,  and  would  therefore  be  fatally  defectire  if 
both  trials  had  been  in  different  courts,  such  defect  will  not  bar  the  defense  of  jeop- 
ardy and  former  conviotion  when  both  trials  were  in  the  same  court,  sinoe  the 
court  takes  judicial  oognltance  of  previous  proceedings  in  the  case.' 

Appeal  from  district  court.  Haskell  connfy;  C.  J.  Chafxav,  Judgs. 
Indictment  for  an  aggravated  assault  and  battery.   Defendant  was  fo  :r.d 
guilty  of  simple  assault,  and  appealed. 
Asst.  Atty.  &en.  Davidnorif  for  the  State. 

White,  P.  J.  Appellant  was  indicted  for  an  aggravated  assault  and  bat- 
tery; the  circumstance  alleged  fur  aggravation  being  that  he  was  an  adult 
male,  and  the  party  assaulted  a  child.  Two  trials  were  had  in  the  county 
court.  On  the  Qrst,  the  appellant  was,  by  the  verdict  of  the  jury,  found  guilty 
of  simple  assault,  and  fined  825-  Whether  or  not  a  judgment  was  entered 
upon  this  verdict  is  not  shown;  but  the  record  shows  that,  when  the  case 
was  called  a  second  time  for  trial,  defendant  pleaded  specially  former  jeopardy 
and  former  conviction.  This  second  trial  was  bad  before  the  court,  a  jury 
being  waived,  and  incorporated  iu  the  judgment  are  set  forth  the  conclusions 
of  fact  and  law  found  by  the  judge;  and  the  judgment  again  found  defendant 
guilty  of  simple  assault,  and  imposed  again  a  line  of  825.  As  to  the  special 
plea  of  former  jeopardy  and  conviction,  the  court,  in  its  conclusions,  finds 
that  "the  first  verdict  acquitted  defendant  of  aggravated  assault,  but  not  of 
simple  assault,  and  that  defendant  was  required  [on  the  second  trial,  we  pre- 
sume] to  plead  to  simple  assault."  The  special  plea  is  inartistically  drawn, 
and  substantially  defective  in  failing  to  set  out  the  indictment  and  judgment; 
and  these  defects  would  have  been  fatal  bad  the  trial  been  had  in  a  different 
forum  from  that  in  which  the  former  conviction  was  bad.  Qrisham  v.  Statt, 
19  Tex.  App.  504;  Shubert  v.  8taU,  21  Tex.  App.  551,  2  S.  W.  Rep,  883. 
The  two  trials,  however,  being  in  the  same  tribunal,  and  in  the  same  case,  it 
seems  that  really  a  special  plea  of  former  conviction  was  not  required  to  be 
pleaded,  because  the  court  would  take  judicial  cognizance  of  all  previous  pro- 
ceedings which  bad  been  t^en  In  the  case,  {Robinson's  Case,  21  Tex.  App. 
160,)  and,  ascertaining  that  defendant  had  already  once  been  tried  and  coa- 
Ticted,  would  abate  a  further  prosecution  because  of  such  prior  conviction. 

In  this  case  it  is  clear  that  defendant  bad  been  previdusiy^  tried,  and  that  a 
verdict  of  simple  assault  had  been  rendered  against  him.  WheUier  Judgment 
on  the  verdict  was  ever  rendered,  or  whether  said  verdict  was  set  aaide  with- 
out judgment,  does  not  appear.  Nov/,  if  judgment  bad  been  rendered,  and 
was  not  subsequently  set  aside  on  motion  of  defendant*  or  for  good  and  auf- 
ficieut  cause,  it  is  evident  that  the  second  trial,  though  for  the  leaser  offense 
theretofore  found,  would  be  unwwftuted  and  void;  the  former  conviction 
being  a  bar  to  the  second  trial  fox  any  offense  under  the  Indictment.  Coda 

1  Concerning  what  will  support  a  plea  of  former  conviotion  or  Jeopardy,  see  State  v. 
Blaunt,  (Ark.}  2  S.  W.  Rep.  IWjRobinson  v.  State,  (Tez.)  4  &  W.  Bm.  8M,  and  note; 
People  V.  White,  (Klch.)  87N.  W.Bep.Sl;  People  v.  Curtis,  (CaL)  ITIPw.  Rep.  ML 
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Crim.  Proc.  art.  525.  If  the  former  judgment  or  verdict  were  set  aside  or 
the  judgment  was  arrested  at  the  instance  of  the  defendant,  then,  indeed, 
such  former  conviction  would  not  avail  tiie  defendant,  and  he  would  be  le- 
g^ly  liabie  to  a  second  trial  for  simple  aasault.—the  lesser  offense  previously 
found  by  the  verdict  of  the  jury.  Hobinson's  Case,  supra;  Code  Crim.  Proc. 
art.  724.  But  if  tlie  court,  of  its  own  motion,  after  tlie  verdict  had  been  re- 
turned, dlscliarged  the  jury,  set  aside  the  verdict,  and  refused  to  render  the 
judgment,  then  tlie  defendant's  plea  of  former  jeopanly  would  be  proper  and 
available,  though  the  case  was  a  misdemeanor.  Const.  Bill  of  Riglits,  §  14; 
Brink  v.  State,  18  Tex.  App.  B44.  Just  how  the  matter  stands  with  ref- 
erence to  either  of  the  above  propositions,  we  iare  unable  to  determine  from 
the  record  before  us.  In  such  a  state  of  uncertainly  we  have  deemed  it  but 
right  to  reverse,  and  remand  the  case  for  another  trial. 

Before  doing  bo,  however,  it  may  be  well  to  notice  a  question  made  by 
appellant's  counsel,  and  which  seems  to  be  the  main  point  relied  upon  for  re- 
versal. It  is  insisted  that,  when  an  assault  and  battery  is  committed  by  an 
adult  male  upon  a  child,  the  offense  iaperse,  under  our  statute,  an  aggra- 
vated assault;  and  that  the  accused,  so  cliarged  and  proved  guilty,  cannot  be 
legally  found  guilty  and  punislied  for  a  simple  assault.  Pen.  Code,  art.  496, 
sutKl.  5.  "The  use  of  any  unlawful  violence  upon  the  person  of  another, 
with  intent  to  injure  htm,  whatever  be  the  means  or  degree  of  violence  used, 
is  an  assault  and  battery,"  (Pen.  Code,  art.  4B4;)  and,  unless  accompanied 
by  one  or  more  of  the  statulory  circum&tances  of  aggravation,  is  a  sim- 
ple assault  and  battery.  Such  simple  assault  and  battery  is  necessarily 
Included  in  every  aggravated  assault  and  battery;  the  former  is  but  a  lesser 
degree  of  the  latter  when  tlie  latter  is  charged.  Pen.  Code,  art.  494.  That 
a  lesser  degree  is  found  than  that  cliarged  by  indictment  or  information,  or 
than  that  proved,  has  never  been  held  ground  either  for  a  new  trial  or  rever- 
Bal.  A  defendant  has  no  right  to  complain  under  such  circumstances.  Code 
Crim.  Proc.  art.  724. 

For  the  errors  we  have  prevlo:iBly  pointed  oat  the  judgment  will  be  re- 
versed, and  tbe  cause  remanded. 


BvoHANAN  V.  State. 

(Court  of  AppedlB  of  Texas.  June  0, 1888.) 

Ia.BCBWT— Evn>KITCK— SUPFICIESCT— ACCOMMJCM. 

Oil  a  trial  for  Btealin^  cattle,  the  evidenoe  to  corroborate  the  testimony  of  an  ao- 
oomplice  was  that  defendant  was  bide  and  cattle  inspector  of  the  county :  that  tw 
stated  that  he  had  inspected  the  cattle,  and  that  ittay  were  all  right ;  that  he  wrote 
a  bill  of  sale  of  the  cattle  from  M.,  Uie  aootnnpUae,  to  athird  party,  si^ng  M.'s 
name  to  the  same,  he  being  present  and  asseoang;  that  he  reoeivM  part  of  the 
parchaae  money  on  the  sale  ox  the  cattle,  which  he  explained  by  proving  that  M. 
was  indebted  to  him.  It  was  not  shown  that  defendant  knew  the  owner  of  the 
brand  on  tbe  cattle  when  he  reported  them  all  right;  nor  was  it  shown  that  M.  had 
DO  cattle,  was  diahoiiest,  of  baareputatlon,  or  nnmcBly  to  be  hpneaUy  in  possession 
of  the  oatUe.  Held,  that  the  testimony  of  the  aocompUce  was  not  snflmently  cor- 
roborated to  wanant  a  otmvlotion.^ 

Appeal  from  district  court,  Tom  Oreen  eonnty;  J.  0.  Banimlph,  Judge. 

The  defendant,  H.  D.  Buchanan,  waa  convicted  of  tbe  larceny  of  two  head 
ct  cattle  and  sentenced  to  two  years'  imprisonment.  From  Uie  Judgment  he 
brings  this  appeaL 

■Concerning  the  necessity  of  corroborating  the  testimony  of  an  accomplice.  In  order 
to  sustain  a  convloUou,  and  tbe  extent  of  waah  corroboration,  see  People  v.  Elliott,  (N. 
T.)  13  N.  E.  Rep.  602,  and  note;  People  v.  Kuna,  (CaL)  1*  Pao.  Rep.  §8fl;  Patterson  v. 
Com.,  (Ky.l  5  S.  W.  Rep.  BUT;  People  v.  Clough,  (Cal.)  15  Pac.  Rep.  5:  State  v.  Dana, 
<yt)  10Atl.Rep.  727;I>od»onv.  State,  (Tex.)  tt  ».  W.  Hop.  548;  Boyd  v.  State,  Id. 853; 
Wlsoom  V.  Peopie,_/Coh>.)  17  Pac.  Rep.  S19.  As  to  who  la  w  acoompUoe  within  tbe 
rule,  see  Smith  v.  State,  (Tdx.)  5  8.  W.       819,  and  note. 
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Mays  i£  Wright,  for  appellant.   AtsU  Atty.  Qm,  Davidson,  for  the  State. 

.  WniT£,  F.  J.  Appellant  and  one  Sam  Mo(nre  were  jointly  indicled  for  X^na 
theft  of  two  cattle*  the  property  of  £.  Burke.  Appellant  waa  alone  put  upon 
trial,  and  Sam  Moore,  his  co-defendant,  was  allowed  to  turn  state's  evidenoe» 
and  teslifled  against  appellant  on  the  trial,  if  his  testltnuny  is  to  be  crpdited, 
and  if  it  is  sufficiently  corroborated  by  other  evidence,  tliere  can  be  no  ques- 
tion but  that  the  case  against  appellant  was  fully  made  out.  As  to  whether 
he  WHS  sufficiency  aorroUAated  is  theonly  material  question  upon  this  appeal. 
If  there  is  any  evidence  corroborating  the  accomplice  at  all,  and  tending  to 
connect  the  defendant  with  tbe  Uieft,  it  is,  in  our  opinion,  quite  meager  and 
unsatisfactory.  It  amounts  to  about  this:  Tliat  the  defendant  was  hide  and 
cattle  inspector  of  the  county;  that  he  told  Voas  tliat  he  had  inspected  the 
cattle,  uid  that  they  were  all  right;  that  he  wrote  the  bill  of  sale  fur  the  ani- 
mals from  Sam  Moore  to  Woodle,  the  butoher,  and  witnessed  it,  (Sam  Motnre 
being  present;)  and  that  be  received  pail  of  the  money  pud  on  tin  pureliase 
of  the  animals.  As  to  the  money  which  he  received,  he  accounted  for  that 
fact  by  proving  that  it  was  in  payment  of  a  debt  due  him  from  Moore.  As 
to  bis  writing  the  bill  of  sale,  and  signing  Moore's  name  to  it,  that  amounts 
to  nothing;  Moore  being  present,  and  assenting  to.  If  not  requesting,  it.  It 
is  true  that  he  was  hide  and  cattle  inspector,  and  had  inspected  the  animals, 
and  said  tliey  were  all  right.  This  he  might  and  could  have  done  witliout 
being  a  party  to  or  connected  witb  the  theft.  He  may  not  have  known  the 
mark  and  brand  of  £.  Burke.  It  is  not  shown  that  he  did  know  them  and 
was  thereby  put  upon  notice  that  they  had  once  been  the  property  of  Burke. 
It  is  not  shown  that  Sam  Moore  owned  no  cattle,  or  that  he  was  not  a  par^ 
who  might  honestly  hHve  had  possession  of  and  owned  cattle  that  formerly  be- 
longed to  his  neigtibor;  and  Umt  tlit;  defendant,  from  Sam  Moore's  character 
and  circumstances,  was  put  upon  inquiry  as  to  the  honesty  of  his  (Sam 
Moore's)  possession  of  cattle.  If  Sam  Moore  was  an  honest  man  of  good  rt^ 
utHliun,  and  one  likely  to  own  cattle  honestly,  appellant  might  honestly  and 
innocently  have  inspected  liis  cattle  and  reported  them  "all  right."  We  say 
that  tlie  evidence  corroborative  of  Sam  Moore's  testimony,  tending  to  connect 
tlie  defendant  with  the  theft  of  the  animals,  is  too  meager  and  unsatisfac* 
tory,  in  the  absence  of  proof  of  other  circumstances,  which  might,  if  they  ex- 
isted, have  l}een  made,  and  which  would  have  been  more  cogent,  at  least,  if 
not  conclusive,  of  his  guilt  or  innocence.  Because  the  evidence  corrobo- 
r.iting  the  aocomplice  testimony  is.  In  our  opinion,  inconclusive  and  insuffi- 
cient,  the  judgment  is  reversed,  and  the  cause  remanded. 


McCabty  0.  State. 
iCfmrt  of  AppeaU  of  T^xaa.  June  8, 1888.) 
CaninTil.  Law— AppE«.Lr— Estrt  or  Pi.ba  on  Rbcobd. 

Where,  on  appeal,  the  record  fails  to  Bfaow  that,  at  the  triaL  any  plea  woa  made 
by  or  entered  for  the  defendant,  the  judgment  will  be  reveraed. 

Appeal  from  Hill  county  oourt;  A.  W.  Farkah,  Judge. 

Tbe  defendant,  £.  E.  McCarty,  was  eonvioted  of  aggravated  assauU  and 
battery,  and  fined  410.   from  the  judgment  he  tfflngs  this  appeal. 

McKimwn  c&  Carlton,  for  appellant.  AM$t.  Attj/*  &m>  Davidaon,  for  Uie 
State. 

White,  P.  J.  In  this  case  the  assistant  attorney  general  ootkfeseee  error 
because  the  record  fails  to  show  that,  at  the  trial,  any  plea  was  made  by  or 
entered  for  the  defendant.  Tbe  error  la  well  taken,  and  the  JudgmeiU  is  re- 
versed, and  tiie  cause  remanded. 
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GtTTNEs  V.  State. 

(Court  of  Appeals  of  Textis.   June  9, 18S8.) 

Bubqurt—Ikdicth  ext~Vahi  ascb. 

Upon  an  indictment  olle^ng  burglary  in  the  night-time,  there  can  be  no  convlc- 
tion  where  the  offense  was  committed  in  the  day-time. 

Appeal  from  district  court,  Milam  conoty;  J.  N.  Hendebson,  Judge. 

Indictment  for  burglary.  Defendant  was  convicted,  and  judgment  of 
confinement  in  the  penitentiary  three  years,  from  which  he  a[^>^ed. 

T.  S.  Henderson  and  /.  M.  Hataton,  for  appellant.  Asat.  Atty.  tim.  Da^ 
ddioTtt  for  the  State. 

WiLLsoN,  J.  This  is  a  conviction  for  bui^lary,  the  indictment  charging 
a  burglary  in  the  nigfat-time.  In  bis  charge  the  judge  instructed  the  jury 
that  they  miglit  convict  if  the  evidence  showed  that  defendant  committed  the 
burglary  either  in  the  day-time  or  the  night-time.  Defendant  excepted  to 
this  instruction,  and  reserved  his  exception  by  bill.  It  whs  error  to  gi  ve  such 
instruction,  as,  under  the  Indictment,  the  conviction  could  only  be  liad  for  a 
burglary  committed  in  tite  nighttime.  Bravo  v.  State,  20  Tex.  App.  188; 
Jfotw  v.  State^  9  Tex.  App.  110.  The  judgment  is  reversed,  and  the  cause 
xemanded. 


Tbagi:e  0.  State. 
(Court  of  AjxpeaU  of  Texas.  June  9,  1888.) 

&ALTH— Skluso  Disbased  Meat— Indictmest. 

Under  Pen.  Code  Tez.  art.  893,  making  it  nulawfol  knowingly  to  slaughter  for 
food  auT  diseased  animal,  or  to  sell  the  tl^sh  of  any  animal  slaughtered  when  dis- 
eased, it  is  essential  that  the  defendant  should  know,  at  the  time  of  the  sale,  that 
the  meat  was  diseased,  before  he  can  be  convicted  of  such  offense. 

Appeal  from  Brown  oonnty  court;  B.  P.  Conner,  Judge. 

Defendant  was  indicted  for  selling  disused  meat.  The  evidence  showed 
that  defendant  sc^d  the  meat,  and  tliat  it  was  diseased,  but  wholly  failed  to 
prove  that  defendant  knew  it  to  be  diseased.  Pen.  Code,  Tex.  art.  ^2,  makes 
it  unlawful  knowingly  to  slaughter  for  food  any  diseased  animal,  or  sell  the 
flesh  of  any  animal  slaughtered  when  diseased. 

Beott  db  Jenkttu,  for  iq>pellant.  Asst.  Atty.  &en.  Jkmidsout  for  the  State. 

WiLLBOKt  J.  This  is  a  oonvictlon.  under  arUde  392  of  the  Penal  Code,  for 
•elUng  the  flesh  at  a  diseased  hog.  Conceding  that  the  iKig  was  diseased,  the 
evidenoe  failed  to  show  that  defendant,  at  the  time  he  sold  the  flesh  of  it, 
knew  the  fact;  and.  unless  be  sold  the  flesh  knowing  it  was  diseased,  he  com- 
mitted no  offense.  Because  the  evidence  does  not  support  the  conviction,  the 
Judgment  Is  revarsed*  and  the  cause  remanded. 


Fernandez  t>.  State. 
(Court  of  Appeals  of  Texa«.  Jane  6, 1888.) 

1.  Laeciitt— What  Cosstitdtes— PoasESBiON  of  Stolbk  Propertt— Isstructioks. 
"Where  defendant,  indicted  for  theft,  explains  his  possession  of  the  stolen  prop- 
Arty  by  claming  that  he  borrowed  it  from  one  who  had  stolen  it,  the  chai^  of  the 
court  u  Insnfllcient  if  it  falls  to  instruct  the  jury  that  If  the  properbr  was  stolen  by 
a  third  person,  from  whom  defendant,  knowing  the  facts,  obtained  it  by  consent  of 
the  Uiief,  they  must  acquit  defendant  under  the  indictment. 

S,  EviDESCE— DocCMENTS— Laws  of  Foreign  State. 

A  book  porporttng  to  be  a  reprint  of  the  Penal  Code  of  the  state  of  Coahulla> 
Mexloo,  wDMi  dtOy  prov«i  to  be  such  1^  a  oMupeteot  witness,  Is  admf  sstble  in  evi- 
denoa  to  prove  Ibe  laws  of  sooh  state,  under  Bev.  Bt  Tex.  art.  SiSO,  wUoh  provides 
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that  the  printed  statute  hooks  of  any  foreign  gorernment,  panwrtlnx  to  have  been 
printed  under  the  author!^  thereof,  shall  M  reoelTed  as  evtdenoe  of  the  acts  mad 
resolttttons  tiiereia  contained. 

Appeal  from  district  court,  Kinney  county;  W.  Kbuk>.  Judge. 

AttJtt.  Atty.  Gen.  Davidson,  for  the  Stitte. 

Whitr,  p.  J.  Appellant  was  indicted,  under  article  798  of  the  Penal  Code, 
for  the  theft  of  one  horse,  in  the  state  of  Coahuila.  republic  of  Mexico,  and 
afterwards  bringing  the  said  stolen  horse  into  Kinney  county,  Tex.  It  ap- 
pears that  two  hones  belonging  to  tiie  same  owner  were  taken  at  the  same 
time  and  place;  one  being  a  dun  and  one  a  black  horse.  The  court,  however. 
In  the  ctiarge  to  the  }uit,  properly  limited  the  jury,  in  its  finding  of  guilt,  to 
the  one,  (the  dun,)  and  approximately  reetrioted  tiie  parposea  and  extent  to 
which  tliey  "would  consider  the  evidence  relating  to  the  theft  of  the  black  horses 

In  the  proaeoutimi  of  this  case  for  the  th^t  oi  property  Bt<den  in  a  foreign 
coantry,  it  became  neoesoary  to  show  thai  Uie  act  committed  was  not  only  theft 
in  this  state,  but  that  it  was  also  theft  in  the  state  of  Coahuila,  republic  at 
Mexico,  the  country  from  whloh  tlw  property  was  taken,  and  brought  into  this 
state.  Fen.  Code,  art.  799;  CamUalta  t.  BtaUf  11  Tex.  App.  474.  In  such 
cases  the  law  of  the  foreign  country  Is  an  element  of  the  offense,  and  an  iaso- 
able  fact  to  be  alleged  and  proved.  BtaU  v.  Mforalts,  21  Tex.  296.  Article 
2250  of  the  Revised  Statutes  provides  how  laws  shall  be  proved,  and  is  applica- 
ble in  criminal  oues.  Code  Crim.  Froc.  art.  726;  Camming  v.  StaU,  12  Tex. 
App.  121.  It  is  therein  provided  that  '*the  printed  statute-books  of  *  *  * 
any  foreign  government,  purporting  to  have  been  printed  under  the  authority 
Uiereof,  shall  be  received  as  evidence  of  Uie  acts  and  resolutions  ther^n  con- 
tained." For  the  purpose  of  proving  the  laws  of  Coahuila  upon  the  subject, 
the  prosecatimt  placed  as  a  witness,  upon  the  stand,  one  Mitchell,  who  was 
the  vice-consnl  of  the  United  States  at  Fiodras  Kegras,  Mexico,  who  was  ac- 
quainted with  aod  aide  to  read  and  write  the  Spai&h  language,  and  had  had 
some  experience  as  a  practitioner  In  the  courts  of  Mexico,  though  not  a  law- 
yer. This  wituess  was  handed  a  book,  and  was  asked  what  it  pnrporfced  to 
be,  and  he  said  tliat  the  tiUe-page,  translated,  reads  as  fcdlows:  ^Fnial  Code 
for  the  Federal  District  and  Territory  of  Lowra-  Calif<ffnia,  of  Grimes  againrt 
the  Federation.  Adopted  In  the  State  of  Coahuila,  according  to  the  Decree 
Ko.  204.  Beprint,  SaltUlo,  1876.  State  Printing  Office,  under  the  charge  of 
Miguel  M.  Pepe."  The  witness  furttier  stated  that  the  book  contained  the 
decree  Ko.  204  by  the  I^slature  of  Coahuila,  adopting  the  ttot^  as  the  I^Dal 
Code  of  said  state,  and  otiier  amendments  to  the  samSkinsomeinstanoea;  and 
that  the  "book  purported  to  be  the  Penal  Code  (tf  the  state  of  Coahuila,  repob* 
lie  of  Mexico,  and  published  by  the  authority  of  sidd  state. "  The  witness  was 
also  permitted,  over  the  objection  of  the  defendant,  to  read  and  translate  cer- 
tain articles  contained  in  said  bocA,  relating  to  theft  <rf  animals  and  its  pon- 
ishment,  showing  that  theft  of  horses  was  a  punishable  crime  in  that  country. 
Several  objections  were  urged  to  the  competeni^,  sufficiency,  and  admissibil- 
ity of  this  evidence.  In  BllU  v.  Wiley,  17  Tex.  134.  it  was  held  that  "where 
a  code  or  statutes  of  another  state  have  been  puUisbed  by  authority,  and  pur- 
port to  have  been  so  published,  a  reprint  of  such  tmok  is  admissiUe  in  evi- 
dence, without  other  evldenoeof  Its  sanction  by  the  government  of  such  state. " 
We  are  of  opinion  that  the  evidence  was  properly  admitted.  Cummins  v. 
BtaUt  12  Tex.  App.  121;  Cowell  v.  StaU,  16  Tex.  App.  57. 

Several  questions,  it  occurs  to  us.  present  themselves  on  this  record  which 
are  necessary  to  be  determined  In  order  to  arrive  at  an  intelligent  and  satiafao 
tory  condusion  as  to  the  validity  of  this  conviction.  These  questions  are:  (1) 
Is  there  Aay  otlier  circumstance  or  inculpatory  fact  established  against  de- 
fendant than  that  of  recent  possession ,  and  was  not  such  possession  explained? 
(2)  Does  not  the  evidence,  if  it  establishes  any  crime  at  all  agaiu^  the  de- 
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fendant,  show  blm  to  be  a  receiver  of  stolen  propert;^  knowing  the  same  to 
have  been  stolen.?  In  which  event  he  could  not  be  convicted,  under  this  in- 
dictment,  for  theft.  (3)  Can  defendant,  under  this  prosecution,  be  convicted 
as  a  principal  offender,  provided  the  evidence  shows  that  to  be  his  statits 
with  reference  to  the  often&e  cbiirged?  Let  us  conalder  these  questions  with 
reference  to  the  salient  features  of  the  evidence.  It  is  shown  by  the  testi- 
mony that  the  horses  were  stolen  in  Fiedras  Negras,  on  December  2,  1887. 
They  were  next  seen  by  the  witness  Davis,  at  his  place  on  the  Kueces  river, 
on  or  about  December  2d,  in  possession  of  one  Leonidos  Huerto  and  defend- 
ant, and  they  were  claimed  by  Huerto.  Huerto  sold  one  of  the  horses  to 
Davis,  and  defendant  got  the  dun  horse  from  Huerto*  to  ride  to  Brackett  to 
gel  medicine.  He  got  the  medicine  from  Dr.  Patrick  about  December  15th. 
On  December  16th,  he  was  at  the  house  of  SaJlnas  with  the  horse,  and  told 
Salinas  it  was  stolen,  but  did  not  state  by  whom  stolen.  Salinas  told  one 
Buiz  that  defendant  had  possession  of  a  stolen  horse,  and  Ruiz  went  and  got 
the  horse  without  the  defendant's  knowledge,  and  on  the  17th  be  turned  It  over 
to  Deputy-Sberift  Rose.  On  the  18th,  defendant,  finding  Rose  in  possession 
of  the  horse,  claimed  him.  but  said  afterwards  that  he  had  borrowed  the  horse 
frum  LeonidoB  Huerto.  These  appear  to  be  the  principal  facts  developed  by 
the  evidence.  It  seems  clear  to  us  from  these  facta  that  the  defendant's  guilt 
d^nda  mainly  upon  the  fact  of  his  recent  poasession,  and  a  possession  which 
defendant  explained,  whether  the  explanation  made  by  him  was  reasonable^ 
aatisfoctory,  and  probably  true  or  not.  Hesaid  he  knew  the  horse  wasstolen,. 
but  be  did  not  say  be  had  stolen  It.  On  the  contrary,  be  stated  that  he  had 
borrowed  it  from  Huerto.  The  court's  charge  was  insuiBcient,  in  that  it 
wholly  failed  to  instruct  the  jury  upon  the  law  with  reference  to  this  phase 
and  theory  of  the  case.  Boyd't  Case,  24  Tex.  App.  570.  6  8.  W.  Rep.  853. 
Again,  if  the  horses  were  stolen  by  Huerto,  and,  after  they  were  so  stolen,, 
tiie  d^endantt  knowing  the  facts,  obtained  and  held  possession  of  the  dun . 
horse,  from  and  by  authority  of  Hnerto.  he  would  not  be  guilty  of  tlia  theft, 
though  he  mS^t.  under  a  proper  indictment,  be  convicted  for  receiving  and 
conceiaing  the  property,  {Wmit*  Ceue,  24  Tex.  App.  584,  6  S.  W.  fiep.  856;). 
and  the  Jury  should  have  been  iiutructed  that,  if  they  found  such  to  be  the 
case,  tbey  would  acquit  him  under  Ibis  indictment.  These  wniasions  in  the- 
chai^  render  it  necessniy  that  the  Judgment  should  be  levenwd. 

There  is  anotlier  question  made  in  the  record  which  is  novel  in  dwracter,. 
and,  so  far  as  we  are  advised,  is  one  of  first  imineasiim.  We  have  already 
seen  that,  under  our  statute,  ^Fen.  Code,  art.  799,)  in  ttata  case  it  was  essen- 
tial to  the  validUy  of  a  conviction  that  proof  be  made  that  the  act  committed 
would  bave  been  theft  in  Goabuiia.  Now,  under  our  statutes,  the  defendant 
vonld  have  been  a  principal  offender  if  he  was  present  when  the  offense  was 
actually  committed,  and,  knowing  the  unlawful  intent,  ^ded  hy  acts  and  en- 
connifled  by  words  ttie  party  engaged  in  Uie  unlawful  act,  etc.  Pen.  Code, 
arts.  74-76.  The  queetlion  wbe^r  it  devolved  upon  the  stale  to  show  a  aim* 
liar  provision  of  law  in  Coahuila,  in  case  the  facts  established  that  defendant 
occupied  such  a  relation  to  Huerto,  the  person  who  actually  pOTpeteated  the- 
crime.  We  do  not  believe  the  state  would  be  requited  to  show  such  a  statute 
in  the  foreign  country.  We  are  inclined  to  think  that  whenever  the  state 
proved  that,  under  Uie  laws  of  the  foreign  country,  the  crime  committed  was 
theft,  and  that  defendant  was  present,  and  a  party  to  it,  which  latter  might 
be  proved  by  direct  or  circumstantial  evidence  that  that  would  be  sufficient,, 
unless  the  defendant  himself  could  show,  by  express  provisions  of  such  foreign 
law,  he  would  not  be  liaUe  because  not  the  actual  taker.  Without  deciding 
tilie  qaeation  at  this  time,  we  suggest  ttiat  upon  another  trial  the  state  adduce 
snob  proof  as  may  be  had  from  the  laws  of  Mexico  upon  the  subject. 

For  errors  of  omission  in  the  charge  of  the  court  above  pointed  out,  the- 
judgment  is  reversed,  and  the  cause  xemanded. 
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1.  PcRJURT— What  is— JnaiBDibriox  of  Coubt  whgbs  CoacxirrsD. 

Where  one  accused  of  two  murders  baa  fled,  and,  bavlag  bees  extradited  for 
one  of  tbem,  is  indicted  and,  without  objeotioo.  tried  for  t^e  other  before  a  fwurt 
which  has  jurlBdlctiou  of  the  subject-matter,  false  testimonr  therein  is  ground  fbr 
a  charge  of  perjury, 
a.  Same— EviDBNCB—FoBMBR  SriTBMBTrs  to  Show  Ovilt  of  Acoitbbd. 

On  a  trial  of  defendant  for  perjury,  in  testifying  upon  a  murder  trial  that  the  de- 
ceased was  armed  when  shot,  his  testimony  at  the  inguest,  which  is  not  corrobora- 
tive of  that  adduced  at  the  trial,  and  his  statement  tne  after  the  murder  tliat 
deceased  was  unarmed,  are  admlMlble  to  show  the  1»Mtj  of  hie  tesUmony,  upon 
which  the  perjury  is  assigned. 
&  Nbw  Trux— Wheh  G-BAjTrEs— Refusal  of  CoNTiinTAiiOB. 

In  Texas,  on  trial  for  penary,  where  a  contlauanoe  because  of  absence  of  two 
witnesses,  who  would  corroborate  defendant,  has  been  properly  refused  for  want 
of  diligence,  a  new  trial  should  still  be  granted  if  the  evidence  adduced  on  the  trial 
shows  that  the  al»ent  testimony  would  be  material,  and  is  prolMbly  true. 
4.  Appeal — Rkviiw— Owsctiox  mot  Raisbd  Bklow— Oxmbul  Bxcamom. 

A  general  ezoeptlon  to  a  cbai^  not  apeoiflcally  pcdnting  out  an  error  thereto,  will 
not  be  considered  on  appeaL 

Appeal  from  district  court,  Wilson  connty;  Geubge  HcCorhegk,  Judge. 

Trinl  of  John  Cordway,  charged  with  perjarf .  Judgment  was  for  convio* 
tion,  and  defendant  appeals.  The  perjury  assigned  against  the  appellant  was 
that,  on  the  trial  of  one  Coy  for  the  mnrder  of  one  Jackson.he.  aaawitnuss  for 
the  defense,  falsely  testified  tliat,  when  shot  and  killed  byCoy,  the  said  Jackson 
bad  a  pistol  in  his  hands.  The  penalty  assessed  against  the  appellant  was  a 
term  of  five  years  in  the  penitentiary.  It  was  inconsistently  proved  that,  upon 
the  trial  of  Coy  for  the  murder  of  Jackson,  the  defendant,  as  a  witness  for 
.Coy,  testiOed  that,  when  Coy  shot  and  Icilled  Jackson,  the  said  Jackson,  with  a 
pistol  in  his  hands,  was  struggling  to  shoot  the  said  Coy.  Defendant's  5tate> 
ment,  when  sworn  as  a  witness,  upon  the  inqneat  over  Jackson's  body,  was 
read  in  evidence  by  the  state.  It  reads  as  foliows:  **I  do  not  know  how  the 
dispute  came  up.  I  came  up  just  after  it  began.  IthlnkMonroeToodl'-aand 
Thomas  Lopez  were  the  ones  disputing.  Then  Coy  spoke  in  tmv<a  of  Lopez. 
Deceased  then  asked  him  if  he  took  it  up.  He  said  he  did.  Deceased  then  re- 
mark ed :  *  If  you  do,  I  will  fl  x  yon.  I  ha  ve  a  gun  for  you,' — and  atHitad  towards 
it.  Coy  then  went  after  him,  and  as  he  went  be  pulled  out  his  pistol  and 
caught  deceased.  I  saw  his  pistol  in  his  hand,  and  went  up  and  caught  hold 
of  it.  Just  as  Icaugtitthe  pistol  it  flred.and  killed  deceased,  rsigtied]  Jobn 
CoKDWAT."  Stevenson  testifled  that  ijnmedlataly  after  signing  the  above 
statement  defendant  told  him,  in  answer  to  a  question,  that  deceued  was  not 
armed  y/hen  Coy  shot  blm.  Ooiiger  tertifled  that  he  beard  defendant  make 
that  statement  to  Stevenson.  Hubbard  testified  th^  on  Uie  day  after  the  kill- 
ing of  Jackson  defendant  told  him  that  Jackson  was  unarmed  when  shot. 
Tuodles,  testifying  for  the  state,  detailed  the  circumstanoes  of  the  killing  ut 
Jackson  by  Coy,  and  teetified  positively  and  emphatically  that  Jackson  was 
totally  unarmed  when  sliot.  Bolds  testified  that  he  saw  the  struggle;  saw  a 
pistol  in  Coy's  hand,  and  saw  Ooy  shoot  and  kill  Jackson,  but  saw  no  pistol 
in  Jackson's  hand.  One  witness  for  the  defense  testifled  positively  and  em- 
phatically that  Jadtson  did  have  a  drawn  pistol  in  his  hand  when  shot 
Coy,  and  that  he  was  endeavoring  to  Bbo<A  Gc^  when  shot,  and  that  before  he 
fell  Jackson  dropped  the  pistol;  that  a  large  number  of  people  were  presently 
the  time,  and  that  the  shooting  oceurred  where  weeds  werehlgh  and  plentiful. 
Another  witness  for  the  defense  testified  tiiat  he  saw  l>oth  Jackson  and  Coy, 
Just  l>eforeCoy  fired  the  fatal  shot,  tdirow  their  hands  behind  them  as  if  to 
draw  pistols.  He  afterwards  saw  a  pisttd  in  Ct^'s  hand,  bot  saw  none  in 
Jackson's  hand.  A  large  number  of  witnesses  testtfied  to  the  good  reputa- 
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tion  of  defendant  for  truth  and  reracity.  and  that  the  reputation  of  the  state's 
witness,  Toodles,  for  truth  was  infamous.  The  opinion,  on  reheiiring,  states 
the  substance  of  the  abueut  testimonjr.  as  set  out  in  the  motion  for  continu- 
ance. 

B.  F.  Ballard  ami  Fly,  Daoidson  ifr  Sankiaon,  for  appellant.  Aa»t.  Atty. 
0m.  DaoidsoHt  for  the  State. 

WiLLSON,  J.  1.  AH  the  witnesses  named  In  the  application  for  continu- 
ance, except  two,  were  present,  and  testified  on  the  trial.  As  to  the  two  ab- 
sent witnesses,  tlie  application  fails  to  show  sufficient  diligence  to  obtain  their 
testimony.   There  was  therefore  no  error  in  refusing  to  grunt  the  application. 

2.  Defendant's  testimony  taken  before  the  jury  of  inquest,  and  also  bis  state* 
ments  to  the  witness  Hubbard,  were  admissible  aa  tending  tu  showthe  falsity 
of  the  statements  upon  wtiicfa  the  perjury  is  assigned.  They  were  circum- 
stances pertinent  to  the  issue  on  trial,  and  throwing  light  upim  it,  and,  in  our 
opinion,  strongly  corroborative  of  the  other  testimony  of  the  state.  As  to  tlie 
parol  testimony  of  the  defendant's  statements  made  before  the  jury  of  inrjuest, 
it  did  not  contradict  or  vary  said  statements  as  reduced  to  writing,  and  signed 
and  sworn  to  by  the  defendant,  and  could  not  possibly  have  injured  him. 

3.  It  was  not  error  to  reject  the  proposed  testimony  of  the  witness  McMullen 
as  to  other  statements  made  by  the  defendant.^  We  know  of  no  rate  of  evi- 
dence under  which  such  statements  WQuld  be  admlsaJble  in  behalf  of  the  de- 
fendant. 

4.  There  is  no  fundamental  error  In  the  charge  of  the  court,  and,  If  it  be  er- 
roneous in  any  respect,  the  error  Is  not  of  a  character  that  could  be  regarded 
as  injurious  to  the  defendant's  rights.  There  was  a  general  exce))tion  made 
to  the  charge  of  tlie  court;  no  error  therein  being  specifically  pointed  out,  and 
such  exception  cannot  be  considered.  Williams*  Castt  22  Tex.  App.  332,  3 
S.  W.  Kep.  226. 

5.  A  bill  of  exception  was  reserved  by  the  defendant  to  certain  remarks 
made  by  the  district  attorney  in  his  cloiiing  address  to  the  jury.  The  remarks 
complained  of  were  in  response  to  an  argument  used  by  the  defendant's  coun- 
sel, and  were,  we  think,  justiSed  thereby. 

6.  A  question  of  importance,  and  not  before  adjudicated  in  this  state,  or  in 
any  other  state,  that  we  are  aware  of,  is  presented  in  the  defendant's  motion 
for  a  new  trial,  and  in  his  motion  in  arrest  of  judgment.  The  facts  upon  which 
this  question  arises  are  briefly  stated  as  follows:  The  perjury  for  which  de- 
fendant stands  convicted  was  committed  on  the  trial  of  the  case  of  State  v. 
Juan  Cop,  charged  with  themiirder  of  one  Jackson.  After  killing  Jackson,  Coy 
killed  one  Elder  in  Karnes  county,  and  fled  into  Mexico.  He  was  extradited 
from  Mexico  for  the  murder  of  £lder,  but  not  for  the  murder  of  Jackson. 
After  being  extradited  for  the  Elder  murder,  he  was  indicted  for  the  Jackson 
murder,  and  put  upon  trial  therefor,  and  upon  said  trial  the  allied  perjury 
by  defendant  was  committed.  Said  trial  resulted  in  a  mistrial.  Coy  did  not 
interpose,  upon  said  trial,  any  plea  or  object  ion  to  the  jurisdiction  of  the  court, 
but  some  time  thereafter  he  sued  out  a  writ  of  habeas  corpus,  based  upon  the 
ground  that  he  had  not  been  extradited  for  the  murder  of  Jackson,  and  was 
therefore  illegally  restrained  of  his  liberty  upon  said  charge.  Upon  a  heiiring 
of  said  writ  it  was  adjudged  that  the  district  court  of  Wilson  county  had  no 
jurisdiction  to  try  him  for  the  murder  of  Jackson,  and  he  wasdischarged  from 
restraint  under  that  charge.  It  is  claimed  by  the  defendant  under  this  state 
of  facts  that  as  the  district  court  of  Wilson  county  had  no  jurisdiction  to  try 
Coy  for  the  murder  of  Jackson,  the  defendant  could  not  commit  legal  pei-jury 
on  said  trial.  In  an  able  and  exhaustive  brief  by  the  assistant  attorney  gen- 
eral this  proposition  is,  we  think,  successfully  and  conclusively  answered. 
We  shall  not  enter  upon  an  extended  discussion  of  the  question,  but  merely 
state  our  conclusions  upon  it,  which  we  tliink  are  well  supported  W  both  rea- 
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Bon  and  anthoritj.  Our  conclusions  are:  (1)  The  district  court  of  Wilson 
county  had  jurisdiction  of  the  subject^mntter  oi  the  prosecution  against  Goj; 
that  is,  the  offense  of  murder.  (2)  It  did  not  tiave  jurisdiction  over  hia  per- 
son to  try  him  for  said  murder,  because  he  bad  not  been  extradited  for  that 
particular  murder.  (3)  Jurisdiction  over  the  person,  unlike  jurisdiction  over 
the  subject-matter.  Is  a  matter  with  respect  to  which  only  the  person  over 
whom  the  jurisdiction  is  being,  or  is  sought  to  be,  exercised,  has,  or  can  have, 
any  concern.  It  can  Ik  denied  or  (Ejected  to  by  no  one  else.  It  may  be 
waived  by  bim>  as  be  may  waive  any  other  right,  except  that  of  trial  by  jury 
in  a  felony  ease.  (4)  If  such  person  submits  to  the  Jurisdiction  of  tlie  couit 
over  his  person;  ix  he  makes  no  objection  to  being  tried  by  the  court,  he 
waives  his  privily,  whatever  it  may  be;  and  as  long  as  he  does  not  assert 
such  privilege,  and  challenge  such  Jurisdiction,  the  court  may  proceed  I^allj 
to  try  him,  and  in  such  case  the  proceedings  had  rgalnst  him  are  not  void, 
but,  in  any  event,  are  merely  voidable,  and  voidable  only  at  the  instance  of  the 
person  entitled  to  the  privile^,  and  cannot  be  called  in  question  by  any  other 
person.  We  hold,  therefore,  tbiU  the  trial  of  Coy  for  the  murder  of  Jackson, 
upon  which  trial  the  alleged  perjury  waa  committed,  was  legal,  and  not  a  void 
proceeding,  and  that  the  court  in  which  said  trial  was  had  was  a  court  of 
competent  Jurisdiction  for  all  the  purposes  of  this  case, 

7.  With  respect  to  the  aofflciency  of  the  evidenoe  to  sastain  the  conviction, 
we  are  not  prepared  to  say  thkt  it  does  not  All  the  full  measure  of  the  law, 
though  there  is  some  conflict  in  it,  and  in  some  respects  it  is  not  as  clear  and 
satisfactory  aa  it  abould,  and  perbi^H  could,  have  been  made.  The  credibil- 
ity of  the  witnesses  was  a  matter  exclusively  for  the  jury  to  determine,  and. 
the  Jury  having  believed  the. testimony  of  the  state's  witnesses,  the  guilt  of 
the  d^endaut  cannot  be  questioned.   The  judgment  is  affirmed. 

ON  REHEABmO. 

WiLLBOH,  J .  A  reaTgamerit  of  thia  ease  upon  the  motion  for  rehearing,  and 
a  thorough  consideration  of  the  grounds  oi  the  motion,  have  oonviuMd  us 
lAiat  the  conviction  should  be  set  aside.  As  stated  in  the  opinion  of  atfirm- 
ance,  the  application  for  a  continuance  was  not  improperly  refused,  for  the 
reason  that  it  failed  to  show  legal  diligence  to  obtain  the  testimony  of  the 
two  absent  witnesses,  Cordway  and  Sandoval.  But  the  qnestion  with  re- 
spect to  the  testimony  of  these  absent  witnesses  was  again  presmted  for  the 
oonsideraUon  of  tiie  trial  court  on  the  defendant's  motion  for  a  new  trial,  and 
upon  this  second  presentation- of  the  matter  It  was  the  doty  of  the  court  to 
grant  a  new  trial,  If,  in  view  of  the  evidence  whicfli  bad  been  adduced  on  the 
trlid,  it  appeared  that  the  absent  testimony  was  material  and  probably  true* 
DotwithstHndlng  a  failure  to  show  strict  Iwal  diligence  to  obtain  said  absent 
testimony  on  the  trial.  MoAdam'9  Caae^  24  'i;ex.  App.  86,  5  S.  W.  Bep.  826; 
Jaelcwn'9  Ctua,  28  App.  183,  5  S.  W.  Bep.  871;  Oomy't  Caae^  23  Tex. 
App.  888.  6  S.  W.  Bep.  283.  The  evidenee  adduced  on  the  trial,  upon  the 
issue  of  the  falsity  of  the  defendant's  statements,  as  alleged  in  the  indictment^ 
is  not  onfy  conflicting,  but  the  only  positive  evidence  on  the  part  of  the  state 
to  establish  such  falsity  was  that  f^ven  by  the  witness  Monroe  Toodles,  whose 
general  reputation  for  truth  waa  proved  to  be  bad  by  several  witnesses.  By 
the  teatimony  of  two  absent  witnesses  the  defendant  stated  he  could  prove  the 
truth  of  the  alleged  false  statemeiita;  that  is,  that  tbe  deceased,  Jackson,  at 
the  time  he  was  shot  and  killed  by  Coy,  did  have  a  pistol  in  his  hand.  In 
view  of  the  evidence  adduced  on  the  trial,  and  especially  of  the  bad  character 
of  the  witness  Toodlea,  this  absent  testimony  was  certainly  material^  and  was 
probably  true.  We  are  convinced  that,  because  the  defendant  was  deprived 
of  the  absent  testimony,  injustice  has  probably  been  done  him,  and  that  upon 
this  ground  be  should  have  been  granted  a  new  trial.  We  will  therenne 
grant  the  motion  for  rehearing,  and  set  aside  tbe  oonvIcUim,  and  remand  the 
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cause  for  another  triaL  With  respect  to  the  other  grounds  of  the  motion  for 
n^iearing,  all  which  are  discussed  and  determined  in  the  opinion  of  affirm- 
ance, we  are  still  of  opinion  that  our  conclusions,  as  stated  in  that  opinion, 
are  coirect.  The  moti(fti  is  granted,  sad  the  judgment  is  reversed,  uui  the 
eauae  remanded. 


1.  Kastes  axd  Sbbtakt — DEncnra  Appliasobs — Niouobkcb — OomucnNe  Bn- 

In  an  action  agalnBt  a  railroad  compaii^  for  personal  injuries,  it  appeared  that 
plalntitF  was  oroered  to  work  at  a  wooaeD  lever  on  a  hand  car  with  his  back 
towards  the  direction  in  which  the  car  was  moviuR:  that,  on  raising  the  lever,  It 
broke,  causing  plaintifl  to  be  thrown  backwards,  ana  run  over.  Plaintiff's  evidence 
tended  to  show  that  the  lever  had  been  fastened  in  place  by  a  nail  or  bolt  throush 
It;  that  at  the  break,  which  was  at  the  place  penetrated  bv  the  nail  or  bolt,  the 
wood  was  discolored,  showing  decay,  ana  evidence  of  a  partial  old  break ;  and  that 
oataide  the  socket  there  was  no  evident  defect.  Defendant' s  evidence  tended  to  show 
that  the  car  was  new,  and  that  there  ww  no  defect  in  the  handle ;  that  it  looked 
to  be  good,  and  had  not  been  regarded  as  unsafe,  field,  in  this  conflict  in  the  tes- 
timony a  verdict  for  Dlaintlff  will  not  be  disturbed. 
S.  Same— Depectivb  Appliances— NBOUOBSCE—lssTRncnons. 

In  an  action  for  injury  sustained  by  the  breaking  of  a  defective  handle  on  a  buid 
car,  so  that  plaintiff  was  thrown  off  and  run  over,  a  charge,  in  effect,  tliat  the  com- 
pany LB  bound  to  use  reasonable  diligence  in  keeping  its  machinery  in  reasonably 
safe  repair ;  and,  If  defendant  knew  ttie  handle  of  the  car  to  have  become  defective, 
idlowing  it  to  remain  would  be  negligence  on  its  part;  and  It  plaintiff  knew  of  Um 
detect,  and  atill  nndertook  to  use  the  handle,  and  was  injured  1^  reason  of  the  de- 
tect, there  would  be  contributory  negligence  on  Us  part ;  that  it  the  defect  was  un- 
known to  defendant,  it  would  not  be  negligent  unless  it  fidled  to  use  reasonable 
diligence  to  discover  it;  and,  if  the  defect  was  unknown  to  plaintifF,  he  would  not 
be  goil^  ot  contribntorv  negligence ;  and.  It  both  ot  neither  were  negligent,  plain- 
tifl oonla  not  reooTer,— u  a  sunudently  olMr  statement  tbio  law  appllMble  to  the 
tacts. 

5.  Sake— Devsctivb  Afpliascbb — Opportdhitt  to  Disootkr  Defects. 

In  an  action  for  injuries  sustained  by  plaintiff  in  being  thrown  from  a  moving 
hand  car  by  the  breaking  of  a  defective  handle,  where  it  appears  that  the  defe^ 
was  oat  of  s^ht,  and  that  plaintifl  was  a  new  employe,  and  it  is  not  shown  that  he 
had  ever  seen  the  handle  before  tbe  morning  of  the  accident,  a  charge  that,  it  the 
OTiportunities  of  plaintiff  and  of  defendant  to  ascertain  the  detect  were  equal,  the 
plaintifl  could  not  recover,  is  properly  refused,  as  it  is  not  applicable  to  the  facts, 
4.  Sajce— Ihjdbibb  to  Servant— Actios  poh— Evidbnce. 

In  an  action  against  a  railroad  tor  perstmal  injuries,  the  aldlity  of  phdntlfl  to  earn 
wages  being  in  issue,  testimony  ot  a  witness,  coming  from  matter  elicited  in  cross- 
examination  by  defendant,  that  "he  started  his  market  in  IMst  Dallas  tor  the  par- 
pose  of  giving  employment  to  plaintiff,  who  needed  It,"  Is  admlsstble  to  show  that 
pl^ntUTs  present  wages  are  in  part  charity. 

6.  Tbial— lasTBOOTiom— Hbasubb  ov  Damaobs. 

In  an  action  for  personal  injuries,  the  petition  aUeged  that  "the  injortes  caused 
by  the  defendant's  negligence  induced  great  suffering,  permanent  ill  health,  and 
physical  weakness ;"  and  the  charge  complained  of,  relating  to  the  measure  of  dam- 
ages, Included  "phyaical  and  mental  disability  or  weakness  occasioned  by  the  In- 
wies. "  field,  that  the  terms  in  the  petltini  were  snffioientlj  comprehensive  to 
laelude  those  used  in  the  charge. 

Appeal  from  district  court,  Dallas  county. 

Ijeinuel  Silliptiant  brought  an  action  against  the  Gulf,  Colorado  &  Sante  Fe 
Bailroad  Company  for  damages  for  personal  injuries  caused  by  breaking  of  a 
wooden  lever  when  working  a  hand  car  as  an  employe  of  defendant.  Ver- 
mct  for  plaintift.   DefendHut  appeals. 

8eth  Shepard  and  Ballingert  Mott  &  Terrj/t  for  appellant.  Jf.  L.  Dye  and 
B,  G.  SoberUotit  for  appellee. 

'Walker,  J.   Silliphant  sued  and  obtained  judgment  against  appellant  for 
damages  suffered  by  him  when  working  on  a  hand  car  as  an  employe  of  appel- 
v.&i.w.no.8— 43 
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lant.  The  plaintiff's  case  ia  that  the  dfrect  cause  of  the  injury  was  the  break- 
iog  or  giving  way  of  the  lever,  at  one  end  of  which  he  was  worliing,  aidii^ 
la  propelling  a  band  oar  from  a  section-bouae  to  the  place  of  labor  of  the  aquad 
of  whicb  he  was  a  member.  He  had  worked  eevena  months  on  another  rail- 
road, and  ttnew  the  manner  of  working  a  hand  car.  On  morning  of  his  sec- 
ond day*8  worlE  for  defendant,  he  was  ordered  to  work  at  the  lever  in  the  hand 
car;  hia  position  being  indicated  by  the  buss,  on  outside,  with  his  back  towards 
the  direction  the  car  was  moving, — a  position  not  unusual  with  eight  or  ten 
men  in  the  car,  as  at  tbe  time.  The  work  required  the  use  of  strength  upon 
the  lever  in  its  upward  and  downward  motion.  After  the  party  had  gooe 
some  distance,  and  while  the  car  was  in  motion,  and  when  plaintiff  was  ris- 
ing, the  lever  g»ve  way.  breaking  at  the  socket.  From  tbe  sudden  break  in 
the  resistHDce,  the  momentum  of  his  body  threw  him  backwards.  The  car  ran 
upon  him ;  the  full  presisure  of  the  car  upon  him  causing  serious  injury  to  hia 
spine.  Tbe  broken  lever  whs  of  pine  timber.  It  broke  in  the  socket  through 
which  it  passed.  It  had  been  fastened  in  place  by  a  nail  or  iron  bolt  through 
it.  At  the  break,  whicb  was  at  the  place  penetrated  by  tbe  nail  or  liolt,  the 
wood  was  discolored,  showing  decay  and  evidence  of  a  partial  old  break.  Out- 
side the  soL'ket  there  was  no  evident  detect.  There  was  testimony  that  oak 
and  hickory  were  the  liest  quality  of  wood,  but  that  pine  was  in  common  use, 
and  had  autlicient  strength  for  the  purpose  of  safety.  The  foreman  in  charge 
of  tbe  machinery  testitled  that  the  car  was  new,  and  had  l>een  in  use  from 
middle  of  August,  (the  accident  was  on  November  20th;)  that  he  was  acciis- 
touied  to  examine  the  cars,  and  had  done  so;  and  that  "tbere  was  no  defect 
whatever  in  the  handle  of  the  cut. "  He  also  said  that  he  had  the  other  piece 
of  tbe  broken  lever  at  home,  and  would  produce  it;  but  he  did  nut.  The  Ixiss 
in  charge  of  the  car  said  "the  handle  looked  to  be  good,  and  it  had  not  been 
re;^'arded  as  unsafe. "  In  this  conflict  in  the  testimony,  this  court  will  not  dis- 
turb tbe  verdict.  It  wouid  seem  that,  by  the  use  of  ordinary  care  in  testing 
the  condition  of  the  lever,  its  weakness  might  have  been  ascertained  by  Uie 
superintendent.  If  so,  the  defendant  would  be  chargeable  with  such  knowl- 
edge, and  consequent  Itabilily  would  follow  an  injury  from  the  defect.  Ball' 
way  Co.  v.  Dunham^  49  Tex.  181;  Railway  Co,  v.  UeXfamara,  59  Tex.  256. 

Natorally,  a  lever  made  of  any  kind  of  wood,  with  time  and  use  and  expo»- 
nre,  will  wear  out  oi  become  unsafe.  Experience  in  using  such  instruments 
should  indicate  something  of  Uie  probable  effects  of  use,  exposure,  and  time, 
or  a  combination  of  tbem,  upon  their  strength,  and  wtien  they  would  likely 
become  unsafe.  A  newly-employed  band,  aa  was  the  plaintiff,  would  not  be 
Uk^  to  know  anything  of  the  condition  of  machinery  fumisbod  for  bis  oae, 
as  to  safety,  beyond  what  was  visible  to  the  eye.  Here  tbe  break  was  out  of 
sight.  In  performing  tbe  duty  of  inspection  for  purpose  of  keying  proper 
machinery  reasonably  safe  for  the  employes,  it  would  devolve  upon  him  to 
make  use  of  his  experience,  and  to  take  note  of  whatever  facts  he  knows  or 
might  reasonably  know  leading  to  knowledge  of  the  true  condition  of  the  map 
ohinery;  in  short,  his  teats  and  oversights  must  be  real.  Taking  the  circum- 
stances into  view,  the  superintendent  bad  maoh  more  Atetlities  for  knowing 
the  strength,  or  want  of  it,  in  tbe  machinery,  than  the  plaintiff,  who  was  not 
shown  to  have  ever  seen  tbe  lever  before  be  was  put  to  work  it  tlie  morning 
of  the  accident.  It  was  therefore  not  error  in  the  court  to  refuse  the  ctiarge 
that,  if  the  opportunities  of  the  plaintiff  and  of  tbe  defendant  were  equal  to 
ascertain  the  defect,  plaintiff  could  not  recover.  It  was  not  applicable  to  the 
testimony.  The  defendants  asked  the  charge  "that  a  person  taking  employ- 
ment is  presumed  to  have  requisite  skill  and  knowledge  for  tbe  employment, 
and  to  assume  Uieoi-dlnary  dangers  of  tbe  employment."  The  rule  is  theem^ 
ploytt  are  presumed  to  take  the  natural  risks  incident  to  their  woik,  not  those 
arising  from  ttie  negligence  of  tbe  emploiyer.  Herce,  B.  B.  871;  Whart. 
K€«.  I  211. 


Digiiized  by  Google 


Tez.3  GULF,  a  A  0.  F.  9.  00.  V.  SILUeaANT.  679 

Complaint  is  made  against  the  charge  as  to  the  declaration  of  the  degree  of 
care  required  of  the  defendant  in  providing  suitable  machinery,  ak  t-o  latent 
defects  in  macliinerj,  as  to  the  burden  of  proving  negligence,  etc.  The  charge, 
in  part,  Is  set  out  here,  and  we  think  it  a  sufficiently  clear  statement  of  the 
law  applicable  to  the  facts:  "You  are  instructed  tiiat  It  is  the  duty  of  a  rail- 
way company  to  furnish  its  employes  machinery  reasonably  safe  for  the  pur- 
poses for  which  it  is  to  he  used.  It  is  also  the  duty  of  a  railway  company, 
after  having  provided  siich  machinery,  to  use  reasonable  diligence  to  see  that 
said  machinery  is  kept  in  reasonably  safe  condition.  If  the  railway  company 
fails  in  either  of  these  respects,  and  injury  Is  thereby  occasioned  to  one  of  its 
employes,  then  the  company  is  guilty  of  negligence.  A  railway  company  is 
not  bound  to  furnish  absolutely  safe  machinery,  nor  to  absolutely  keep  it  in 
safe  condition,  but  simply  to  use  the  diligence  above  prescribed  in  providing 
it.  and  seeing  that  it  is  kept  in  such  safe  condition.  If  you  find  that  the  han- 
dle of  said  car  was  made  of  inferior  wood,  and  such  aa  was  undt  and  not  rea- 
sonably safe  for  the  purposes  of  a  handle  to  said  car,  or  if  said  handle,  although 
originally  reasonably  safe  and  suitable  for  the  purposes  of  operating  said  car, 
had  become  rotten  or  out  of  repair,  and  if  the  defendants  knew  of  said  de- 
fects, then  to  furnish  a  car  with  such  a  handle  would  be  negligence  on  the 
part  of  the  railway  company.  An  employe  of  a  railway  company  is  required 
to  nee  reasonable  care  and  caution  to  prevent  injury  to  himself  In  operating  the 
machinery  furnished  him  by  the  company;  and,  if  he  failed  to  do  this,  he 
would  he  guilty  of  negligence.  If  an  employe  of  a  railway  company  knows 
that  machinery  furnished  him  is  defective  and  unsafe,  and  if,  liaving  such 
knowledge,  he  nevertheless  undertakes  to  use  It,  and,  while  so  using  it,  an 
injury  is  occasioned  to  him  by  said  defect,  then,  under  such  circumstances, 
he  would  he  guilty  of  negligence.  If  said  handle  was  defective  and  unsafe, 
and  if  plaintiff  knew  of  such  defective  and  unsafe  condition  before'the  tian- 
dle  broke,  or  if ,  in  operating  said  car,  plaintiff  voinntarilytoc^  a  position  upon 
said  car  which  was  dangerous,  and  which  did  contribute  to  bring  al)out  the 
injuries  complained  of,  tlien,  in  either  event,  plaintiff  would  be  guilty  of  con- 
tributory negligeuce.  If  said  handle  was  reasonably  safe  and  suitable  when 
the  car  was  furnished  to  plaintiff,  then  defendant  was  not  guilty  of  negli- 
gence In  furnishing  it.  If  said  handle  was  defective  as  to  material,  rotten,  or 
out  of  repair,  when  so  furnished,  if  its  defects  were  unknown  to  defendant, 
and  if  defendant  could  not  by  the  use  of  reasonable  diligence  have  discovered 
its  said  defects,  then,  in  such  case,  defendant  would  not  he  guilty  of  negli- 
gence in  furnishing  car  with  such  a  iiandle.  If  said  handle  was  so  defective, 
and  if  plaintiff  did  not  know  of  the  defects  in  it,  and  if  he  did  not  voluntarily 
take  a  dangeroiiB  position  on  said  car,  then  he  would  not  be  guilty  of  contrib- 
utory n^Ugenoe.  If  you  Hnd,  under  the  above  instructions,  that  plaintiff 
and  defendant  were  tx>Ui  guilty  of  negligence  which  contributed  to  bring  Htiout 
the  accident  to  plaintiff,  then  plaintiff  cannot  recover  herein,  and  you  will 
And  for  defendant.  If  you  6nd  that  neither  plaintiff  nor  defendant  were 
guilty  of  sncb  at^ligence,  tlien  you  will  also  hnd  for  defendant.  To  Qnd  for 
plaintiff,  you  must  l>e]ieve  from  the  evidence  that  defendant  was  guilty  of 
negligence  which  caused  the  injuries  to  plaintiff;  and,  in  addition,  that  plain- 
tiff, on  his  part,  was  not  guilty  of  any  negligence  which  contributed  to  bring 
about  the  acoideat  to  himself." 

The  testimony  of  Harris,  that  "he  started  hts  market  in  East  Dallas  for 
purpose «f  giving  employment  to  plaintiff,  who  needed  it,"  waa  not  improp- 
erly admittni,  coming,  as  it  did,  from  matter  elicited  in  cross-examination  by 
defendant.  But,  as  the  ^Uity  of  plaintiff  to  earn  wages  was  an  issue,  that 
Us  present  wages  was  in  part  charity  was  competent. 

A3  to  the  measure  of  damages  complained  of  in  the  charge.  The  petition 
alleges  "thitt  the.  injuries  caused  by  the  defendant's  negligence  induced  great 
Bufferii^  permaneikt  ill  health*  and  physical  .weakness."   The  charge  com- 
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plained  of  includes  "physical  and  mental  dlaabfllty  or  weakness  occasioned  by 
the  injarles.**  We  think  tiie  terms,  "great  anflering,  permanent  tU  bealtiit 
and  physical  weakness, "  are  snffldently  comprehensive  to  include  the  matters 
specified  In  the  charge. 

The  verdict  is  lai^ge,  and  it  Is  daimed  to  be  exoesslve.  The  »pert  medical 
testimony  ia  contrHdictory  as  to  the  probability  of  final  and  complete  recovery 
by  plaintiff  from  the  effects  of  his  injniies.  That  his  Injuries  were  serious, 
his  loss  of  time  great,  and  his  physical  pain  intense  and  protracted,  is  not  in 
dlspnte.  The  amount  is  not  so  great  as  to  showpr^ndice  and miscondttcA  on 
part  of  the  jury.  Bailroeid  Co.  v.  Randall,  50  Tex.  256;  BaUioay  Co.  v. 
O'Donnell,  58  Tex.  42;  oa  Co,  v.  Maittt,  60  Tex.  646;  Railwajf  Co.  v.  Brett, 
61  Tex.  484;  City  of  Qalwston  v.  Posnatruky,  62  Tex.  135;  BaUway  Co.  v. 
Hardin,  Id.  36&   Tlie  judgment  below  is  affirmed. 


GOLDBEBG  «t  Ol.  «.  McGbAOKEH  «t  110. 

(Su-preme  Court  of  Texas.  May  ^,  1888.) 

1.  HnSBASD  AND  WlTK— WjFl'S  SbPABATB  PbOPSRTT  —  WaIVBB  OT  HcBBjLKD'b  C1.AIH 
UPOK  COMKUSITT  PROPEETT. 

Where  &  hQBband  eause»  a  bill  of  sale  from  a  third  peraoB  to  be  made  to  his  wife, 
andirftArwards  the  goods  axe  Mna  on  exeoaUon  agUBSt  the  vendor,  in  u  action 
to  recover  their  value  from  the  •herlfl  and  attaohlog  creditor,  it  is  oompetcut  for 
the  hUBband  to  testify,  la  answer  to  the  qaestioD  whether  he  intended  to  make  a 
gift  to  his  wife,  that  he  bought  with  property  belbnglng  to  his  wife,  since,  althoogh 
commanitT  gains  were  included  in  such  property,  no  one  but  his  crediiora  oonld 
question  toe  waiver  of  hia  right  ttiereto. 

9,  Feaubuumt  CtoNVETASCBS — R1QHT8  or  Pobohashb— Evtdknob. 

Where  property  sold  is  afterwards  seited  under  an  execution  against  the  vendor, 
testimony  as  to  his  reputation  for  solvency  is  pertinent  in  an  action  by  the  purchaser 
for  the  recovery  of  the  value  of  the  proper^  to  affect  the  purohaser  with  knowledge, 
or  want  of  knowledge,  of  the  vendor's  failing  etawmstaiMW. 

8.  Sun— iNSTBVcnoKs. 

Where  goods  bought  by  a  husband  for  his  wife,  wltii  her  separate  means,  wore 
levied  on  and  sold  for  the  debts  of  the  vendor,  an  instruction  in  an  aoUon  to  recover 
their  value  that  plaintiff  was  entitled  to  recover  if  any  portion  was  her  property, 
although  erroneous,  Is  onred  by  instructions  given  at  mfendaats*  reaoeet,  foUy 
setting  out  the  law  regarding  sales  by  falling  debtors,  and  the  neoesnty  of  proof 
of  the  wife's  property  in  the  goods. 

^  Appbal — DEciaio:4 — Clbkicai.  Errok — Modification  or  JuDoinXT. 

Wheie  the  verdict  is  for  a  certain  sum,  with  interest  thereon  at  8  pw  oeaA.^  and 
the  judgment  is  tor  saoh  smn,  with  interest  at  10  par  cent.,  on  ^peal,  the  jodginflnt 
will  be  reversed,  and  rendered  in  the  supreme  ooort  In  aooordanoe  with  the  Terdiot. 

Appeal  from  district  court.  Clay  county. 

The  third  and  fourth  assignments  of  error  were  as  fallows:  (3)  "The  error 
of  the  court  in  charging  the  jury  as  follows,  viz.:  *  And  if  you  do  not  find  frcna 
the  evidence  in  the  case  that  the  floods  mentioned  in  plaintiffs*  pleadings,  or 
any  portion  thereof,  were  at  the  time  of  tlie  seizure  and  sale  of  said  goods,  and 
that  they  were  seized  and  sold  as  alleged,  and  the  separate  property  of  Mrs. 
Frances  McCracken,  (if  any  such  seizure  and  sale,)  then  you  will  Und  for  the 
plaintiffs  the  market  value  of  said  goods  at  the  time  and  place  of  said  seizure 
and  sale.'  The  charge  was  error,  because — First,  it  authorized  the  jury  to 
find  for  plaintiffs  the  full  value  of  all  the  goods  seized  if  they  found  that  the 
said  goods,  or  any  portion  thereof,  was  not  the  property  of  ptai  ntifEs  at  the  time 
of  said  seizure  and  sale;  second,  it  authorized  the  jury  to  And  for  plaintiffs 
the  full  value  of  all  the  goods  seized  if  any  portion  thereof  was,  at  the  time  of 
such  seizure,  the  separate  property  of  Mrs.  McCraoken."  (4)  "That  portion 
of  the  court's  general  charge  to  the  jury  in  which  they  were  told  that,  in  or- 
der that  plaintiffs  recover,  they  must  show  that  the  goods  allied  to  have  been 
seized  and  sold  were  the  separate  property  of  the  plaintiff  Frances  McCraoken, 
was  error,  and  was  calculated  to  mislead  and  confuse  the  jury — i^int,  because 
it  was  conttadiutory  of  that  part  ot  the  charge  oomplaioed  of  in  ttdi<d  assfgn- 
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ment  of  errcv;  and.  tenmdt  because  it  did  not  go  further,  and  Inform  the  juiy 
that,  before  plaintiffs  could  recover,  they  must  sliow  tbat  tbe  property  sei/^ 
was,  at  the  time  of  such  seizure,  the  separate  property  of  Mrs.  HcCracken." 

Tbe  charges  asked  by  defendants  were  as  follows:  **(!)  The  increase,  dur- 
ing marriage,  of  cattle  belonging  to  Mrs.  Frances  J.  HcCracken  at  the  date 
of  her  marriage  with  John  MoCraoken,  would  be  tbe  community  property  of 
idaintifF;  and  so,  also,  would  be  the  proOts  of  a  mercantile  business  carried 
on  by  the  husband,  though  the  goods  with  which  the  business  was  started  was 
the  separate  proj>erty  of  the  wife.  Tou  are  therefore  instructed  that  if  you 
believe  from  the  evidence  that  the  goods,  wares,  merchandise,  for  the  value  of 
which  plaintiffs  sued,  was,  at  the  date  ttie  same  was  seized,  the  community 
projierty  of  McCracken  and  wife,  as  hereinabove  explained,  you  will  find  for 
defendants ;  as  if  yoa  believe  that  a  part  of  the  money  which  was  paid  for  stUd 
goods  by  plaintifb  was  the  separate  property  of  Mrs.  Frances  J  McCraeken, 
and  a  pari  thereof  was  community  property  of  said  plaintiffs,  before  you  can 
find  any  sum  for  the  plaintiffs,  the  plaintiffs  must  prove  to  your  satisfaction 
clearly  what  part  of  such  purchiiae  money  was  the  separate  property  of  Mrs. 
Frances  J.  McCracken  {  and,  if  plaintiffs  had  failed  to  do  this,  you  will  find  for  • 
the  defi.>ndants.  (2)  The  d^endants  tisks  the  court  to  charge  the  jury  that  if 
tlH*y  believe  from  tlie  evidence  that  at  the  time  McCracken  bought  the  goods 
frum  Orandall,  that  said  Grandall  was  insolvent  or  in  failing  circumstances, 
and  was  indebted  to  defendants,  and  that  said  Grandall  sold  said  goods  with 
the  fraudulent  intent  to  hinder  or  delay  his  creditors  in  the  collection  of  their 
debts  against  him,  (Grandall,)  and  tbat  McCracken  knew  of  such  facts,  or  by 
the  use  of  ordinary  diligence,  under  the  facts  in  this  case,  could  have  discov- 
ered the  failing  ciroumstances  and  fraudulent  intent  of  said  M.  Grandall  in 
making  said  sale.  tJiey  will  find  for  defendants;  and,  in  this  connection,  the 
Jury  is  Instructed  that  the  fact  that  McCracken  himself  intended  no  fraud 
in  said  purt^ase  would  not  protect  thera,  as  above  Instructed,  if  said  Mc- 
Cracken knew,  or  by  the  use  of  ordinary  diligence  might  have  known,  of  such 
fraudulent  Intent  on  the  part  of  said  Grandall.  (3)  The  defendant  asks  the 
court  to  instruct  the  jury  that,  in  finding  their  verdict  in  this  case,  they  will 
not  consider  the  evidence  of  plaintiff  John  McCracken.  as  to  what  his  pur- 
poses and  intentions  were  at  the  time  he  purchased  said  goods,  alone;  but  the 
jury  will  look  to  all  the  facts  and  circumstances  in  evidence  in  this  case  in 
determining  the  question  of  the  true  owner  of  said  goods  for  which  plaintiffs 
sued;  that  is,  as  to  whether  the  same  was  the  individual  property  of  Mrs. 
Frances  J.  McCracken,  or  the  community  property  of  McCiHcken  and  wife, 
under  the  instructions  heretofore  given  you  in  charj^e  in  this  Ciise." 

Ha^Uewood  &  T«mpUU»nvaA  Carter  &  Wynne,  for  appellants.  A,  K.  Sioant 
for  appellees. 

Walker,  J.  This  is  a  suit  by  Frances  J.  McCracken,  joined  with  her  hus- 
band, against  A.  Goldberg  &>  Co..  and  G.  C.  Wright,  sheriff,  for  the  value  of 
a  stock  of  merchandise  seized  by  the  said  sherilt  under  an  attachment  sued 
out  by  Goldberg  &  Co.  against  M.  Grandall.  I'laintiff  claimed  tliat  she  had 
bought  the  goods  July  31,  1883,  of  the  sitid  Grandall.  and  that  they  were  her 
separate  property.  Defendants  answered,  alleging  that  the  goods  seized  were 
the  property  of  Grandall,  and  that  they  had  been  conveyed  to  plalntiS  in  fraud 
of  the  creditors  of  the  defendant  in  tlie  attachment  suit;  also  that  the  goods, 
if  not  the  property  of  Grandall,  were  the  community  property  of  McCracken 
ami  his  wife.  The  testimony  showed  a  bill  of  sale  bv  one  M.  Grandall  to  the 
plaintiff  as  her  separate  property,  payment  of  over  ^00  cash,  and  surrender 
of  a  note  of  Grandall  for  3480.  It  seems  that  Grandall  was  in  fact  insolvent, 
though  in  good  standing  in  the  neighburhood  of  hia  business.  McCracken, 
the  husband,  who  made  the  purchase  for  bis  wife,  testified  that  he  did  not 
know  Grandall's  insolvency,  nor  any  facts  showing  it. 
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The  first  proposition  arged  as  error  questions  the  ruling  of  the  court  In 
permitting  the  husband  to  testify  m  to  his  intention  in  lakinjr  the  bill  of  sale 
in  the  name  of  lils  wife.  The  bill  of  exceptions  does  not  disclose  the  ai»wer; 
but  from  the  statement  of  facts  it  appears  that,  in  answer  to  the  qaestlon, 
"Did  you  intend  to  make  your  wife  a  gift  of  the  property  when  you  tocA  the 
bill  of  sale  in  her  name?"  he  answered:  "No;  I  did  not,  because  it  was  bought 
with  property  I  thought  to  be  hers,  and  was  therefore  her  property."  The 
objection  was  that  it  was  not  competent.  Our  court  has  held  that  sach  in- 
quiry can  properly  be  made  where  the  husband  canses  a  conveyance  to  be 
made  to  the  wife.  Higgina  y.  Johnson,  20  Tex,  389;  BUnenbaeh  t.  Key,  68 
Tex.  80.  It  was  not  error  to  allow  the  witness  Collins  to  testify  that  he  knew 
the  reputation  of  Grandall  for  solvency  to  be  good  In  the  community  In  which 
he  lived  at  the  time  ot  his  sale  to  the  plaintiff.  The  inquiry  was  pertinent 
upon  whether  the  purchasers,  by  that  means,  may  have  known  that  he  was  In 
failing  circumstances.  The  objection  made  was  because  witness  was  not 
asked  as  to  the  general  reputation.  In  Inqairiea  as  to  reputation,  the  inquiry 
_  is  made  in  the  neighborhood  where,  from  his  conduct,  he  may  have  made  a 
'  reputation,  good  or  bad.  Complaint  follows,  in  the  first  and  second  proposi- 
tions under  the  third  and  fourth  assignments  at  error,  the  general  charge  of 
the  court.  An  examination  of  the  charge  shows  that  it  is  subject  to  crfH- 
clsm,  and  probably  would  have  been  cause  of  reversal  but  for  the  fact  Uiat 
charges  Nos.  1,  2.  and  S.  asked  by  the  defendants,  were  given.  These  pre- 
sent to  the  Jury,  in  clear  and  Tlgorous  terms,  the  law  of  the  case  as  insisted 
upon  by  the  defendants  The  law  as  to  increase  of  stock  and  cattle,  and  the 
profits  of  business  becoming  community  property;  and  the  necessity  of  proof 
by  the  plaintiff  of  her  separate  estate  in  the  property ;  the  law  as  to  sale  by  a 
failing  creditor  to  hinder  fxt  deli^  his  creditors ;  and  the  effect  that  knowledge,  or 
the  means  of  knowledge,  of  such  flraud  ulent  intent  by  the  purchaser,  woaldhave 
in  avoiding  sndi  sale;  and  the  duty  of  the  jury  to  look  to  all  the  testimony  to 
determine  the  question  ot  ownership  of  the  property,— were  all  given  to  the 
jury,  and  we  do  not  think  the  def^ts  in  the  charge,  as  given  in  the  general 
charge,  could  have  misled  the  jury,  or  that  the  verdict  was  found  by  t£e  Jury 
iu  ignorance  of  the  law  applicable  to  the  testimony.  The  fifth  assignmentttf 
error,  and  several  propositions  unda  it,  cannot  be  considered,  for  the  reason 
that  they  apply  to  charges  improperly  in  the  record,  and  which  seem  to  have 
been  {^ven  on  s  formertrlal.  On  motion,  that  part  of  the  transcript  has  been 
stricken  out.  So,  also,  the  propositions  based  upon  the  mistake  in  the  record 
as  to  the  date  of  the  bill  of  sale  from  tirandall  to  the  plaintiffs.  The  correction 
is  made  in  the  transcript  by  consent  of  counsel.  This  is  not  a  contest  be- 
tween community  creditors  against  the  claim  by  the  wife.  The  husband,  save 
where  his  creditors  have  a  ngtit  to  question  his  generosity  to  his  wife,  can 
waive  his  right  In  the  community  gains,  or  can  sive  such  gains  to  his  wife. 
In  this  case,  at  their  marriage,  the  wife  tiadsome  slock.  From  sale  of  it  money 
was  accumulated,  and  invested  in  a  mercantile  enterprise  in  her  name.  Tlie 
goods  were  sold  for  4600  in  money,  and  the  note  of  Grandall  for  $480.  After 
an  interval  of  eight  months,  the  husband  proposed  taking  an  interest  again 
in  the  store.  The  wife  refused,  but  proposed  to  buy  if  the  entire  stock  should 
be  bought  and  taken  in  her  name.  This  was  done;  she  furnishing  the  means 
to  buy.  The  conveyance  was  made  to  her  separate  use  and  estate;  the  hus- 
band acting  for  her.  There  is  no  complaint  but  that  full  value  was  paid.  If 
the  husband  takes  a  conveyance  to  the  separate  estate  of  hln  wife,  it  Is  conclu- 
sive against  him  and  all  others,  save  creditors  having  a  right  to  pursue  such 
property  for  payment  of  their  debts.  The  husband  testified  tbi^  he  had  no 
knowledge  of  Grandall  being  in  failing  circumstances,  nor  did  he  know  that 
he  was  indebted  at  all.  The  jury  fouud  a  verdict  for  the  plaintiff  for  ^64. 
with  Interest  at  8  per  cent,  from  August  8,  1883.  Interest  was  remitted  to 
January  1.  1884.   By  some  oversight,  the  judgment  Is  for  $864,  and  10  per 
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oent.  interest  from  Januaiy  1*  1884.  We  find  no  material  error  Id  the  record 
save  in  the  judgment  im  to  the  rate  of  interest.  This  error  requires  a  reversaU 
and  judgment  will  be  here  rendered  in  accordance  with  the  verdict. 


Intesnationai.  A  O.  N.  B.  Go.  v.  Eokfobd. 
{Supreme  Court  of  Texas.  May  IB,  1888.) 

1.  RjLILItOU>  COKFAItlBB— CEARTSB  AUD  X^NOHISBS— LuSB— LiABIUTT  OT  LvBSOH. 

A  railway  company  cannot,  without  legiilative  anthorlt?,  lease  the  right  to  ma 
its  rood  BO  as  to  atwolre  itself  from  its  aatles  to  the  pabUa  VoUowing  RaUnaA 
Co.  r.  Mvrri$,  8  S.  W.  Rep.  467.' 

2b  Cajuuxks  of  Passbkohbs— IirjuKos  to  Pab8bii«bbs— NBOLianroB— Imnwronoiis. 
In  an  action  ag^nst  a  railroad  company  for  personal  injuries  oaosed  1^  falling 
through  a  trestle  while  allghtine  from  a  train  In  the  dark,  it  Is  error  to  take  the 
question  of  negllgenoe  from  the  jury  by  Instructing  thMU  that.  If  plaintiff  alighted 
withont  direcuons  to  do  so  by  tiie  oompanv's  servants,  wid  wita  Imowledge  M  the 
looallty  <tf  the  station,  such  aot  oonstituted  negllgenoe  on  bis  part. 

8.  Samb— IiMCKiis  TO  PAssBKoaas— FaoTiNOB  or  jCBT. 

In  such  case,  an  instruction  to  the  jury  '*that  the  absence  from  their  posts  of  duty 
on  the  train  of  the  employes  of  the  railroad  would  not  entitle  plalntUt  to  reoorer  un- 
less BuchabsenoecausedoroontribntedlnamateTialdegreetotneaooident;  and  that, 
if  there  were  notbingln  the  evidence  from  which  they  might  oonolude  that  the  injury 
was  caused  by  some  aot  or  omission  not  Incident  to  the  ereiy-day  usage  of  the  carrier, 
or  indicating  fault  on  the  part  of  the  employes,  to  find  for  defendant, "  encroaches 
upon  the  proTlnoe  of  the  jQry,  whose  special  duty  it  is  to  determine  whettwr  the 
acts  and  omissions  in  evidence  oonsUtute  error,  and  Is  properly  refused. 

^  Appbai<— Bbvibw— CoHTUOT  or  EivmBncB. 

When  the  testimonv  is  conflicting,  it  Is  for  the  jury  to  determine  the  weight  of  ev- 
idence, and  their  verdict  for  plainralE  or  defendant  is  final. 

Appeal  from  district  court.  Bexar  eonnty. 

The  Instructions  refened  to  in  theoptnlon  axe  as  foUowa:  "(11)  Uthejury 
believe  from  the  evidence  that  the  plaintLS  was  familiar  witli  the  railroadstaF 
tion  at  Cotiilla,  and  knew  on  which  side  of  the  track  the  same  was  situatedf 
and  was  aware  of  the  twA  that  said  train  had  not  reached  ttie  depot*  and  un- 
der these  circumstaucea,  and  in  the  dark,  without  any  direction  from  defend- 
ant's emjdoyes  to  alight  upon  the  east  side  of  ttie  track,  or  the  aide  otlier  than 
that  on  which  the  Btation  was  located,  then  this  was  negligence  upon  his  part, 
and  the  verdict  should  be  fw  the  defendant.  (12)  It  is  the  duty  of  all  employes 
of  a  railroad  company,  intrusted  with  the  management  and  control  of  passen- 
ger trains,  to  be  at  their  posts  of  duty  while  the  train  la  in  motionf  and  when 
the  passengers  axe  coming  on  board  or  departing  from  said  train;  but  their 
absence  from  their  posts  would  not  mtitle  the  plalntifF  to  recover  unless  such 
absence  caused  the  acddent.  or  contributed  in  a  material  d^[ree  thereto;  and 
passengei-s  upon  trains  must  use  their  senses,  and  take  the  responsibility  at 
informing  themselves  concerning  the  every-day  incidents  of  railway  travel- 
ing; and  if  there  Is  nothing  in  the  evidence  to)m  which  the  jury  msy  conclude 
tiiat  the  injury  was  caused  by  some  act  or  omission  not  incident  to  the  con- 
stant usage  of  the  carrier,  or  indicating  fault  on  the  part  of  the  employes  of 
of  the  company,  they  must  And  the  verdict  for  the  d^endant." 
B.  Samardt  for  ^pellaut.   Hounton  Bros.,  tor  appellee. 

WjkLKXB.,  J.  The  appellee  sued  for  damages  for  personal  injuries  alleged 
to  have  been  sustained  near  the  station  of  Cotulla.  upon  the  road  of  the  de- 
fendant.  The  defense  was  general  denial,  oontribnto]^  negligence  on  part  of 


1  Concerning  the  inability  of  railway  corporation*.  1^  lease  or  other  voltmtarr  trans- 
fer of  their 'franchlscB  and  property,  to  free  themselves  from  the  duties  impoeed  by  their 
charters,  or  from  liability  for  miories  done  to_perBon  or  nroperty,  see  Nugent  v.  Rail- 
road Corp.,  (Me.)  12  AU.  Rep.  797,  and  note;  Palmer  v.  Railwur  Co.,  (Idaho,)  16  Pao. 
Bep.  5^  and  note;  Harmon  v.  Railroad  Co.,  (8.  C.)  S  S.  E.Bep.  8K>,ananote;  Acker  v. 
BaUway  Co.,  (Va.)  K  &  E.  Bep.  088. 
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slalntiff,  and  lease  of  defendant's  road  to  the  MtsBouri,  Kansas  Sc  Texas 
Bailway  Companj.  JndgmeDt  was  rendmd  tor  $3,900.  and  the  defendant 
appealed. 

The  decision  in  Railroad  Co.  y.  Monia,  68  Tex.  59, 3  S.  W.  Rep.  457,  that 
a  nUlroad  company  In  Texas  cannot  lease  the  ri|(ht  to  use  its  road  so  as  to 
solve  itself  from  its  duties  to  the  public  without  legislative  authority,  disposes 
of  all  the  assignments  of  error  touching  the  alleged  lease  by  the  defendant. 

Further  comphiint  by  appellant  is  that  the  law  as  to  contributory  negli- 
gence was  not  fully  given,  and  error  by  the  court  in  refusing  charges  applica- 
ble to  the  testimony,  and  supplying  the  defect  in  the  charge  as  given;  that 
tlie  duty  of  the  defendant,  as  defined  by  the  oourt,  was  more  onerous  than 
that  prescribed  t^r  the  law;  and  that  the  verdict  was  not  supported  by  the  tes- 
timony. The  drcumstaiuies  of  the  injury,  as  stated  in  the  testimony  of  the 
plaintiff,  are  as  follows:  "The  train  reached  CotuUa  at  about  2  o'clock  at 
night.  The  whistle  blew,  the  conductor  cune  tiirough  the  car,  and  a  lady 
asked  him  what  station  !t  was,  and  he  told  hex  *it  was  Cotulla.'  The  brake- 
man  opened  the  front  door  of  the  car,  aiKl  called '  Cotulla. '  The  train  stopp«]. 
and  I  and  several  other  passengers  got  up  from  our  seats,  and  started  out  of 
the  car.  Givens  was  with  me.  We  went  oat  on  the  platform.  I  caught  hold 
of  the  railing,  and  stepped  off.  The  night  was  very  dark,  and  I  believed  we 
were  at  ttie  proper  place  to  get  off.  Wlien  I  stepped  off  I  fell  through  the 
trestle  to  the  ground  below.  I  sustained  an  injury,  to  my  spine,  and  a  broken 
leg,  by  the  W\,  *  *  *  I  got  off  the  train  because  the  whistle  blew,  the 
train  stopped,  and  the  station  was  called,  and  I  thought  I  was  at  the  station. 
I  did  not  know  that  the  trestle  was  there.  I  had  been  to  Cotulla  twice  before. 
Was  never  there  during  the  day-time,  and  when  I  was  there  before  the  train 
did  not  stop  at  the  trestle.  I  pnt  the  satchel  down  on  ttie  platform,  and 
stepped  down.  I  thought  I  was  going  to  step  on  the  ground,  but  went 
tiirouffh  the  trestle.  No  warning  of  any  kind  was  given  me.  and  there  was 
no  light  there.  The  man  vrith  the  lantern  had  called  *  CotuUa.*  and  Ildiooght 
we  were  at  the  station, — the  proper  place  to  get  off. "  The  trestle  upon  which 
the  train  was  stopped  was  160  to  200  yards  from  the  station  at  Cotulla.  The 
plaintiff  was  a  passenger.  kdA  he  was  to  stop  at  CotoIla. 

The  Instruction  are  full,  clear,  and  applicable  to  the  case  made  by  the  tes- 
timony. The  instructions  11  and  12,  refusal  of  which  is  complained  of.  are 
objectionable.  They  encroach  upon  the  province  of  the  jury.  Whether  the 
acts  and  omissions  in  evidence  constituted  negligence,  without  which  the  in- 
jury had  not  happened,  was  to  be  determin»l  by  the  jury.  "The  common 
knowledge  and  experience  of  jurors,  their  acquaintance  with  the  affairs  of 
life  and  the  motives  of  men  acting  under  different  conditions,  are  specially 
called  into  request  in  determining  such  questions."  Rerce,  R.  R.  318.  llie 
testimony  was  conflicting  to  an  extent  unusual  even  in  this  class  of  cases. 
The  testimony  given  by  the  plaintiff  is  corroborated  in  all  material  details. 
On  the  other  hand,  every  statement,  save  his  fnll  and  ln>jury,  is  contradicted 
by  witnesses  called  for  defendant.  It  wa?  for  the  jury  to  determine  in  this 
conllict.  The  verdict  would  be  alike  final  had  they  found  for  defendant.  The 
effect  to  be  given  to  the  calling  oat  of  the  name  of  the  station  when  the  train 
was  halting  was  also  a  fact  to  be  found;  the  calling  itself  only  a  fact  to  be 
considered  with  the  other  circumstances.  Some  courts  have  held  it  to  be  **an 
announcement  by  the  railroad  oflicers  that  the  train  is  approaching,  or  has  ar- 
rived at,  the  platform,  and  that  the  passengers  may  get  out  when  the  train 
stops  at  the  platform."  But  on  this  courts  conllict.  Fatt.  By.  Acc.  Law, 
261.   Finding  no  error  in  the  record  the  judgment  is  affirmed. 
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Jones  et  al.  v.  Collins. 
(Supreme  Court  of  Texa*.  Maj  8S,  1888.) 

AmAL—TiXE  ov  Taking. 

A  motion  for  a  new  trial  flled  wi^n  five  daj*  aftar  Jndgmoiit  xendend,  but  not 
■oted  on  within  ten  da^B  after  Jndgmeitt  rtadered,  Is  oonudered  oraniiled  on  the 
tenUi  day,  and  ten  days  remain  thereafter  for  filing  an  appeal-bond. 

Appeal  from  dlstiiot  court,  Bexar  county. 

Oscar  tiergsti'om,  for  appellants.  John  A.  HT.  O.  &nm  and  John  A, 
^rem,  Jr.t  tor  ^>pellee. 

"Walkkr,  J.  Judgment  was  rendered  in  a  Justice's  court.  May  1,  1885. 
Motion  for  new  trial  was  flled  May  2d.  It  was  not  acted  on  within  10  days, 
and  May  15tti,  at  request  of  tlie  defendant,  it  was  overruled,  and  he  gave  no- 
tice of  appeal.  On  2l8t  May  he  filed  appeal-bond.  The  appeal  was  dismissed, 
and  from  the  judgment  appeal  to  this  court  is  prosecuted. 

The  court  of  appeals  in  Grant  v.  Fowzer,  3  Wils.  App,  Cas.  pt.  1,  has 
helil.  "if  a  motion  for  new  trial  hnd  been  flled  within  five  diiys  after  the  ren- 
dition of  the  judgment,  but  iio  action  has  been  had  thereon  withio  ten  days 
after  the  rendition  of  the  j  udgment,  such  motion  would  be  considered  as  over- 
ruled on  the  tenth  day  after  the  date  of  the  judgment,  and  party  would  in 
Buch  case  have  ten  days  thereafter  within  which  to  Ble  bis  appeal-bond. "  The 
rule  of  decisions  on  this  subject  ought  to  be  the  same  in  all  tlie  courts.  The 
subject  being  peculiarly  within  the  jurisdiction  of  the  court  of  appeals,  we  re- 
gard tiie  decisions  of  that  court  as  authoritatiTe,  aud  we  are  unwilling  to  re- 
vise them.  Following  the  rule  cited,  the  appeal-bond  was  filed  in  time,  and 
the  dismissal  of  the  appeal  was  error,  for  which  the  judgment  below  is  re- 
versed. 


Irwin  v.  Statb. 
(Court  0/  AvpmOe     2te».  June  9, 1888.) 

I^jmbut— -Tbiax^Ikstructioit— FaxAUTT. 

Od  an  indictment  under  Fen.  Code  Tex.  art  786,  prescribing,  as  punishment  for 
the  theft  of  property  under  the  value  of  9S0,  imprisonment  in  the  county  jail  not  ex- 
ceeding one  year,  and  a  fins  not  exoeeding  1600,  or  snob  imprisonment  without  the 
flae,  It  Is  error  for  the  court  to  charge  that.  If  the  jury  fouiu  defendaat  guilty,  VoMf 
would  assess  his  punishment  at  not  more  than  one  year's  imprisonment  m  the 
county  jail,  and  a  fine  of  not  more  than  9500,  since  It  oimtted  to  charge  as  to  the  Im- 
prisonment without  the  fln& 

Apppal  from  Toung  county  court;  H.  D.  Williaus,  Judge. 

Andrew  Irwin  was  indicted  for  the  larceny  of  certain  property  of  less  value 
than  S20.  There  was  a  conviction,  and  defendant  appeals.  Fen.  Code  Tex. 
§  736.  provides  that  theft  of  property  under  the  value  of  920  shall  be  punished 
by  imprisonment  In  the  county  jiiil  not  exceeding  one  year,  during  which 
time  the  prisoner  may  be  put  to  hard  work,  and  by  fine  not  exceeding  9500, 
or  by  such  Imprisonment  without  fine. 

C.  W.  JohTuont  for  appellant.   Aaat.  Atty.  Gm.  Davidson,  tor  respondent. 

White.  P.J.  Appellant  was  tried  and  convicted  of  theft  of  property  under 
•20;  the  case  being  a  misdemeanor,  and  prosecuted  by  information.  The 
punishment  assessed  by  the  lerdict  was  imprisonment  in  the  county  jail  for  a 
period  of  30  days  and  a  fine  of  $50.  As  to  tlie  penalty,  the  cliarge  of  the 
court  instructed  the  jury  that,  if  they  found  defendant  guilty,  they  would  "as- 
sess his  punishment  at  not  more  than  one  year's  imprisonment  io  the  county 
jail,  (during  which  time  he  may  be  put  to  hard  labor.)  and  a  fine  of  not  more 
that  9500."  This  charge  was  erroneous,  in  that  it  failed  to  further  instruct 
that  the  Jury  might  intlict  the  imprisonment  without  the  floe.  (Pen.  Code,  art. 
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736.)  and  the  error  is  radical  and  fundamental.  {Sorta  y.  State,  2  Tex.  App. 
298;  Spears  v.  State,  8  Tex.  App.  467;  Veal  v.  State,  Id.  475;  Vinoent  v. 
State,  10  Tex.  App.  384;  acntdert  t.  State,  17  Tex.  App.  222.)  The  Judff- 
meDt  ia  revereed,  and  the  cause  remanded. 


Maktin  v.  State. 
(Court  of  AppecUt  of  Texaa.  June  9, 1888.) 

1.  CantntXL  IiAw— Btidbitcb— AocoHPucm— Phoof  of  Consfibaot. 

In  the  prosecution  at  a  laU-goard  for  permitting  the  asoape  of  a  priBOOer,  evf- 
denoe  of  acts  and  deolaratfons  performed  and  made  both  before  and  after  the  ea- 
oape,  andin  the  abeenoe  of  defendant,  b7  a  fellow-guard,  who  was  underaaepaEato 
indiotment  for  the  same  escape,  la  not  admissible;  there  betn(  no  snfllolent  proof 
of  a  conspiracr  between  the  two  to  permit  the  escape. 

8.  Same— Appeal— ExcBFTiOHS  to  Chaboe  after  Jubt  has  Ritibsd. 

Ezceptlonfl  to  the  ohaive  of  the  oonrt,  which  were  not  taken  until  tiie  Jorr  hadl 
retired  from  the  box,  and  the  gronnds  of  which  were  not  SDeoifled  nntu  utar 
verdict  had  been  returned,  will  not  be  considered  by  Uie  ^npeuate  oonrt ;  no  funda- 
mental error  being  found  in  the  charge  as  given. 

8.  TbIAL— 1N8TRDCTION9— SpECIAI,  ChaBOES. 

Special  charges  requested  to  be  given,  are  properly  refused  when  enbg tan tl ally 
embodied  in  the  charge  aa  given  to  the  Jury. 

Appeal  from  district  oonrt;  Wise  county;  George  A.  McGall,  Judge. 

Indictment  of  a  jail-guard  for  willfully  permitting  the  escape  of  a  pr^ner 
confined  in  the  jail  un  a  charge  of  murder.  Defendant  was  convtcted,  and 
api>6a1ed.  It  appeared  that  one  Freeman,  a  fellow-guard,  was  charged,  in  a 
separate  Indictmvnt,  for  willfully  permitting  Ihe  same  oicape. 

E.  C.  Smith  and  /.  S.  Sarttt  for  appellant  Aast,  Atl^.  ffen.  JOavfdton, 
for  the  State. 

WiLLsoN,  J.  1.  When  a  defendant  1b  dissatisfied  with  a  charge  of  the 
court*  and  desires  to  except  thereto,  be  must  state  to  the  court,  at  the  time 
the  charge  is  given  to  the  jury,  that  be  excepts  thereto;  bat  be  is  not  required 
to  specify  his  exceptions  until  the  jury  has  retired  from  the  hax*  But,  before 
a  verdict  is  returned,  be  must  specif  bis  exceptions,  in  order  that  the  court 
may  correct  the  charge  if.  In  the  opinion  of  the  court,  it  is  erroneona  or  In- 
sufflcient.  MoCaU  t.  States  14  Tex.  App.  853;  PhiUtp$  t.  State,  19  Tex. 
App.  15tf .  In  this  case  the  billB  of  exception  to  the  charge  of  the  oonrt  were 
not  reserved  in  the  manner  required.  After  the  jury  bad  reUred  from  the 
box,  counsel  for  defendant  stated  to  the  court  that  he  desired  to  except  to  the 
charge.  Thereupon  the  court  asked  the  counsel  to  state  the  grounds  of  ex- 
ception; that  the  oonrt  was  ready  to  supply  any  omission,  or  correct  any 
error,  which  might  be  in  the  charge,  if  pointed  out.  Counsel  did  not  comply 
with  this  request  of  the  court,  and  did  not  specify  exceptions  to  the  chuge 
until  after  the  I'eturn  of  tlie  verdict.  We,  ther^ore,  are  not  called  upon  to 
consider  the  exceptions  to  the  charge,  and  decline  to  do  so;  there  being  no 
fundamental  error  pointed  out  or  percdved  by  us  in  the  charge. 

2.  In  so  far  aa  the  special  charges  requested  by  defendant,  and  refused  by 
the  court,  are  correct  in  principle,  and  demanded  by  the  evldenoe*  they  were 
substantially  and  sufficiently  embodied  in  the  chaige  given  to  the  jury,  and  no 
error  was  committed  In  refusing  them. 

3.  Over  the  objections  of  the  defendant,  the  state  was  permitted  to  prove 
the  acts  and  declarations  of  one  Freeman,  occurring  both  before  and  after  the 
escape  of  I^chall  from  the  jail,  and  when  defendant  was  not  present.  These 
acts  and  declarations  were  In  relation  to  said  escape,  and  tended  strongly  to 
prove  that  Paschall  had  been  willfully  permitted  to  escape  from  jail  by  the 
gnarda.  Therecau  be  noqueationtbatthistestlmony wascalculated  toinjure 
the  rights  of  the  defendant;  and.  If  it  was  Improperly  admitted,  the  wror  fa 
material,  and  the  conviction  must  be  set  aside.  We  are  of  opinion  that  said 
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testimony  was  inadmiBSfble.  There  wm  no  sufficient  proof  of  the  existence 
of  a  conspiracy  between  Freeman  and  the  defendant  to  permit  Pasi-hRlI  to  es- 
cftpe,  to  warrant  the  admission  in  evidence  of  tlie  acts  and  declarations  of 
Freeman,  performed  and  made  when  defendant  was  not  present.  It  is  still' 
clearer  that  the  acts  and  declarations  of  Freeman,  performed  and  made  after 
the  escape  of  Paschall,  and  not  in  the  presence  of  the  defendant,  were  not 
admissible  evidence  against  the  defendant.  Such  testimony  would  not  have 
been  legitimate,  even  if  the  proof  had  established  a  conspiracy  between  Free- 
man and  the  defendant  to  permit  the  escape  of  FaschalL  PMtlipa  v.  BtaUt 
6  Tex.  App.  883:  Witley  v.  StaU,  22  Tex.  App.  408,  3  S.  W.  Bep.  570;  Cor- 
tez's  Case,  24  Tex.  App.  511,  6  S.  W.  Rep.  546. 

Because  of  the  error  committed  In  admitting  the  testimony  objected  to, 
proving  acts  and  declarations  of  Freeman,  the  judgment  1b  reversed,  and  the 
cause  remanded. 


ABXAHBAS  RiTKR  PAOKBT  Oo.  «.  SORRBLLS. 
{Supreme  Court  of  Arlumgag.   May  19, 1P88.) 

1.  IiNUNcnoN— pLBADdo— Akswxb— Whkn  Suftioibiitlt  Spkoific 

A  oomplalnt  for  an  iujimctkni  alleged  that  defendants  oonstonefeed  a  warehouse 
and  dibA  Is  tbe  middle  ot  a  atreet»  and  within  10  teat  of  plalntUTa  Uud,  thereby 
obstmoting  the  atreet  and  preventing  the  free  use  aod  oooupatlon  of  plaintiff's  lot, 
and  damaged  his  property,  but  did  not  allejre  any  special  damage,  or  show  that  the 
warehouse  aod  ditch  were  in  that  part  of  the  street  abutting  on  plaintifl's  land. 
The  anawer  admitted  the  oonetructfon  of  the  warehouse  and  dltoh,  bat  denied  that 
tbey  in  any  way  damaged  plaintttTs  properly.  Seld,  that  a  demurrer  to  tlw  an- 
awer  as  not  stating  facts  sufficient  to  constitute  a  defense  should  have  been  over- 
ruled, the  answer  being  as  speciflo  as  the  complaint 

2.  Hi;:iicirjx  Corporamonb — Contkol  ovke  Strmts— ITbisq  foe  Othxs  Pubposes 

Land  Dbdioatbi>  ab  a  Stebbt. 

Where  the  owner  oi  land  had  dedicated  tt  to  tiu  pnUio  for  a  street,  12ie  aothori  ties 
of  the  city  cannot  lawfuUy  approprtoit*  it  to  naaa  and  puipoeea  for^gn  to  those  tar 
which  it  was  edloated.* 

Appeal  from  circuit  court,  J^enon  count?;  John  A-Whuahs.  Judge. 

Action  by  Tbeodoric  F.  Sorrelto  against  Arkansas  Bivec  Packet  Com- 
pany for  an  injunction.  A  demurrer  to  the  answer  was  sustained,  and  do* 
fendant  appealed. 

N.  T.  y/hiUt  for  appellant.   T,  F.  SorrelU,  for  appellee. 

Battle,  J.  On  the  25th  of  May,  1885,  Theodoric  F.  Sorrells  aied  his  com- 
plaint in  the  JeCEerson  circuit  court,  alleging,  among  other  things,  the  fol- 
lowing: That  in  the  year  1830  Jown  W.  and  James  T.  Fullen  purchased 
from  the  United  States  the  land  on  which  the  city  of  Fine  Bluff  is  situated, 
and  in  the  same  year  sold  a  part  of  the  same  to  one  Anthony  H.  Davis;  that 
in  the  year  1838  Davis  sold  to  James  J.  Chowning,  William  H.  Pinkard,  and 
Henry  S.  Dawson,  a  three-fourths  interest  in  this  Innd;  tlial  in  the  year  1838 
the  then  owners  of  the  land  caused  the  same  to  be  surveyed  off  into  lots  and 
blocks,  and  in  the  same  year  Qled  in  the  office  of  the  clerk  of  Jefferson  county 
a  plat  and  plan  of  the  city  of  Fine  Bluff,  designating  and  naming  the  various 
streets  and  alleys,  and  dedicating  to  public  use  the  streets  of  the  city;  that 
long  after  the  tiling  of  the  plat  of  the  city  plaintiff  became  the  legal  owner  in 
fee  of  lot  number  5,  in  block  number  1^  and  has  been  in  peaceable  and  ad- 
verse possession  thereof  since  his  purchase,  for  a  period  of  24  years;  that  said 
lot  is  situate  at  the  corner  of  Barreque  and  Darrlenne  streets,  fronting  (50 
feet  on  Barreque  street,  running  154  feet  north  on  Dardenne  street,  near  to 
the  Arkansas  river;  that  the  defendants,  John  D.  Adams,  James  H.  Reed, 
John  H.  Harbin,  and  Samuel  Hilzfauin,  composing  the  Arkansas  River  Packet 

■See,  also,  Raihroad  Cio.  V.  Heisel,  (Uioh.)  W.  Rep.  212;  Railroad  Cio.  v.  Nestor, 
(Colo.)  15  Pac.  Rep.  714.  *  i 

Digiiized  by  ^OOglC 


684 


iOmHWDTSBK  BEPOBTIB. 


Company,  have.  In  vlolaUon  ot  the  rights  of  plsintifl,  ereoted  a  warebooBe  in 

the  middle  of  Dardenne  street,  within  10  feet  of  the  lot.  thereby  almost  com- 
pletely obstructing  said  street,  and  dug  a  deep  ditch  at  the  north  end  and  near 
the  center  of  the  street,  for  the  purpose  of  making  a  steam-boat  landing;  that 
the  ditch  is  ao  constructed  as  to  reach  Uie  river  near  the  north  end  of  said  lot, 
and  that  the  erection  and  maintenance  of  the  warehouse  on  said  street  and 
tlie  ditch  prevent  the  free  use  and  occupation  of  Uie  lot,  and  damage  his  prop- 
erty; and  were  made  without  his  knowledge  and  consent;  the  complaint  then 
prays  that  the  court  make  an  order  restraining  and  enjoining  the  defendants 
from  keeping  said  wareliouse  any  longer  in  Dardenne  street,  and  the  defend- 
ants b«  required  to  remove  the  same  from  said  street,  and  fill  up  the  ditch. 
To  this  complaint  defendanla  filed  an  answer,  in  which  they  admit  that  they 
have  a  war&ouse  on  the  north  end  of  Dardenne  street,  north  of  Barreque 
street,  but  deny  that  the  same  In  any  manner  interferes  with  Uie  proper^  of 
plaintlCF,  or  that  by  the  erection  thereof  they  violated  any  ot  his  rights,  and 
allege  that  Dardenne  street,  north  of  Barreque  street,  has  been  set  apart  and 
designated  by  tlie  city  council  of  Pine  Bluff  as  the  city  wharf,  and  that  the 
ditch  complfdned  of  tsj  pUtintifl  was  dug  and  Is  maintained  as  a  passage  to 
and  from  steam-boats  for  the  convenience  of  loading  and  unloading  freight 
and  paasmgers,  and  that  the  same  was  necessary  for  such  puiposes.  Tiiey 
positively  deny  that  the  excavation  of  the  ditch  or  the  maintenance  of  the 
warehouse  upon  Dardenne  street  has  In  any  manner  interfered  with  or  in  the 
slightest  degree  Injured  tlie  property  of  plaintiff,  or  that  the  siuue  are  a  nui- 
sance, or  tlutt  the  value  of  plaintiff's  property  has  in  any  way  l>een  impaired 
or  injured  tliereby,  but  that  such  improvements  have  increased  its  value. 
They  pleaded  the  ordinance  of  the  city  of  Pine  Bluff  establishing  the  city 
wharf,  and  annex  to  their  Hnswet-  a  certified  copy  of  the  city  ordinance  estab- 
lishing Dardenne  street,  north  of  Uarraque  street,  to  the  low-water  mark  on 
the  Arlcansas  river  as  such  wharf.  Plaintiff  demurred  to  the  answer  because 
the  facts  therein  stated  are  not  sufficient  to  constitute  a  defense;  and  the  court 
sustained  the  demurrer  to  so  much  of  it  as  pleads  the  ordinance  of  the  ci^ 
coundl  of  Pine  Bluff  as  authority  for  building  the  watehouse,  and  in  other 
respects  overruled  it;  and,  the  defendants  refusing  to  plead  further,  the  court 
rendered  a  decree  granting  an  injunction,  and  commanding  defendants,  within 
30  days,  to  move  the  warehouse  fnmi  Dardenne  street.  And  d^endants 
pealed. 

In  Taylor  v.  Armstrong,  24  Ark.  102,  this  court  held  that  the  interest 
which  the  public  acquired  by  the  dedication  of  land  for  a  street  or  other  hi^- 
way  is  merely  an  easement  or  right  of  passage  over  the  soil,  and  that  the 
owner,  who  made  the  dedication,  still  retains  the  fee,  together  with  all  rights 
ot  property  not  inconsistent  with  the  public  use,  and  that  a  subsequent  con- 
V€^nce  by  such  owner  of  a  lot  on  a  street  laid  off  and  dedicated  by  him  to  the 
public  use,  in  tlie  absence  of  a  reservation,  expressed  or  implied,  to  the  con- 
trary, vests  in  his  grantee  the  fee  in  the  street  to  the  center  as  a  part  and 
parcel  of  the  grant,  subject  to  the  right  of  the  public  to  use  it  for  the  pur- 
poses of  a  street,  and  that  in  the  absence  of  proof  the  presumption  is  that  the 
owners  of  lots  on  each  side  own  such  fee  to  the  center  of  tlie  street.  Mr. 
Kent,  in  Iiis  Commentaries,  says:  "Every  tlioroughfare  whii:h  is  used  by  the 
public,  and  is,  in  the  language  of  the  English  books,  •  common  to  all  the  king's 
subjects,*  is  a  highway,  whether  it  be  a  carriage  way,  a  horse  way,  a  foot  way, 
or  a  navigable  river.  '  It  is,'  says  Lord  Holt,  '  the  genus  of  all  public  ways.' 
The  law  with  respect  to  public  hifjhways  and  to  fresh- water  rivers  is  the  same, 
and  the  analogy  perfect,  as  concerns  the  right  of  soil.  The  presumption  is 
that  the  owner  of  the  land  on  each  side  go  to  the  center  of  the  road,  and  they 
have  the  exclusive  right  to  the  soil,  subject  to  the  right  of  passage  in  the  pub- 
lic. Being  owners  of  the  soil,  they  have  a  right  to  ail  ordinary  remedies  for 
the  freehold.  They  may  maintain  an  actl<m  of  ejectment  for  encroachments 
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upon  the  road,  or  an  assize  tf  disseized  of  it,  or  trespass  against  any  person 
who  digs  up  the  soil  of  It.  or  cuts  down  any  trees  growing  un  tiie  side  of 
tbe  rot^,  and  left  there  for  stiade  or  ornament.  Tiie  freeliuld  and  all  prtfSts 
belong  to  tiie  owners  of  the  adjuining  lands.  They  may  c»rry  water  in  pipea 
under  the  highway,  and  have  every  use  and  remedy  that  is  consistent  with 
tbe  servitude  or  fasement  of  a  way  over  it,  and  with  police  regulations. 
The  established  inference  of  law  is  that  a  conve}'ance  of  land  tx>unded  on  a. 
public  highway  carries  with  it  the  fee  to  the  center  of  the  road,  as  part  and 
parcel  of  tbe  grant.  The  idea  of  an  intention  In  tbe  grantor  to  witlibold  Itls. 
interest  in  a  road  to  the  middle  of  It,  after  parting  with  all  bis  right  and  title 
to  tbe  adjoining  land,  is  never  to  be  presumed.  It  woald  be  contrary  to  nni> 
TflFsal  practice.  And  it  was  Sttid  in  I*eck  v.  Smith,  (1  Conn.  103,)  that  ther» 
was  no  instance  where  the  fee  of  a  highway,  aa  distinct  from  the  adjuining- 
land,  was  ever  retained  by  the  vendor.  It  would  require  an  express  dedara^ 
tiun,  or  something  equivalent  thereto,  to  sustain  such  an  inftrrence;  and  It 
may  be  cunsidered  as  the  general  ml«  that  a  grant  txt  land  bounded  upon  a 
highway  or  river  carrlee  the  fee  In  the  highway  or  river  to  the  canter  of  it» 
provided  the  graidor  at  tbe  time  owned  to  tbe  center*  and  there  be  no  worda 
or  specific  dracrlption  to  show  a  contrary  Intent."  8  Kent,  Comm.  marg.  p. 
^2.  It  follows,  then*  tliat  land  dedlcateil  by  the  owner  as  a  street  to  the  use 
of  the  public  cannot  lawfully  be  used  for  any  other  purpose,  and  that  If  lots, 
bounded  by  it  have  been  oonveyeA  by  such  owner,  without  reservation  of  the 
tee  in  the  sti'eet.  the  right  to  the  use  and  possenion  of  the  one<half  of  the 
street  adjoining  such  lots  would  pass  to  the  pmon  owning  the  lots,  when  the 
right  to  use  the  same  as  a  street  ceases  to  exist;  and  that  the  authorities  of 
the  town  or  city  in  which  the  same  is  situate  cannot  lawfully  appropriate  or 
direct  it  to  uses  and  purposes  foreign  to  those  for  whi<^  it  was  dedicated ;  nor 
is  it  within  the  power  of  tlie  legislature  to  authorize  a  disposal  or  diversion  of 
it  to  uses  foreign  to  the  dedication.  The  legislature  cannot  authorize  its  ap- 
propriation to  private  purposes;  nor  to  public  purposes,  except  in  the  manner 
private  property  can  be  taken  for  the  use  uC  Uie  public  under  tbe  right  uf  emi- 
nent domain.  Jn  re  John  and  Cherry  St».,  19  Wend.  659;  Warren  v.  Mayor^ 
22  Iowa, 351;  LeCUrtsqy,eainp6lUt,lO\\ia,21^\  2  DIU.  Man.  Corp.  (3il  bkl.) 

t65U,  651.  and  authorities  cited.  In  BaUroad  Co.  v.  WUliatnson,  45  Ark. 
I,  it  was  held  by  this  court  that  "under  tbe  constitution  of  1874,  which  pro- 
vides that  'private  property  shall  not  be  taken,  apinopriated,  or  d-tmaged 
without  just  compensation,'  the  owner  of  premises  abutting  npon  a  street  in  a 
city  or  town  may  recover  from  a  railroad  company  the  damages  resulting  to 
his  premises  by  the  construction  of  its  road-bed  or  other  structures  on  its 
right  of  way  along  the  street,  in  such  manner  aa  to  obstruct  access  to  th(» 
premises,  though  be  have  no  interttst  In  the  fee  of  the  street,  and  no  part  of 
bis  premises  be  t^kcn,  and  the  road  or  other  structure  be  skillfully  or  properly 
built." 

Appellants,  if  pleadings  be  true,  had  no  right  to  obstruct  Dardenne  street 
by  their  warehouse.  The  ordinance  of  the  city  council  did  nut  confer  that 
right  upon  them.  If  appellee  has  suffered  special  and  peculiar  injury  thereby, 
not  suffered  in  common  with  tlie  public  idFected  by  the  obstruction,  lie  has 
his  right  of  action  for  damages,  or  may  maintain  a  suit  for  injunction  against 
itscontiouance  and  for  its  abatement.  Drapery.  Mackey,  35  Ark.  497;  Penn- 
eylfxmia  v.  Bridge  Co.,  18  How.  518;  Hailivad  Co.  v.  Ward,  2  Black.  485; 
Bemis  V.  Upham,  13  Pick.  169;  Wellboum  v.  Daviea,  40  Ark.  83;  Railroad 
Co.  V.  Cohen,  50  Qa.  461.  But  to  maintain  a  suit  in  equity  for  injunction 
he  should  aver  and  prove  the  specific  injury.  A  general  allegation  thatdam- 
ages  bave\}r  will  result  Is  not  sufiScient,  but  the  facts  which  go  to  sliow  that 
such  injury  has  or  will  occur  should  be  stated.  But  he  only  shows  that  tlie 
warehouse  was  erected  in  the  middle  of  Dardenne  street,  within  10  feet  of  his 
lot,  Uierel^  almost  completely  obstructing  the  street,  and  tliat  tbe  ditch  and 
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warehouse  prevent  the  free  use  and  oocupatioa  of  bis  lot,  and  dnnnge  him. 
Iq  answer  appellants  deny  that  the  warehouse  and  ditch  in  any  munner  incer- 
fere  with  his  property,  or  have  in  the  slightest  d^reee  injured  it,  but,  on  the 
contrary,  have  increased  its  value.  The  complaint  does  not  show  that  the 
warehouse  and  ditch  are  in  that  portion  of  the  street  abutting  appellee's  lot. 
or  that  he  has  suffered  a  special  or  peculiar  injury,  which  is  not  denied  by  the 
answer.  The  denials  in  the  answer  are  as  broad  and  specific  in  this  respect 
as  the  allegations  in  the  complaint.  The  demurrer  to  the  answer  should  have 
been  overruled. 

The  decree  of  the  court  below  is  reversed,  and  this  cause  is  remanded,  with 
leave  to  both  parties  to  amend  their  rwpwtlTe  pleadinga*  if  th^  so  desit^  and 
for  further  pivceedinga. 


SlBI^  V.  Batliffs. 
(Sviprtme  Cow*  of  Ar1tem»a$.  Jou  S,  1B88.) 
1.  Railroad  Ck)in'A!fi«8— Liabimtt  joe  NaQueno*— Xjuvbibs  to  msoots  om  Tmux 

— UlHOar-PuH-IBB. 

UaoBf.  Dig.  Axk.  |SS80,  provides  that,  *'when  any  person  shall  b«  wounded  hya 
railroad  tnun  nmninff  In  this  state,  he  may  sne  for  aamagee  in  Us  own  name;  or, 

If  be  be  a  minor,  his  nther,  it  Uriu^,  may  sne ;  and,  if  the  father  be  dead,  than 
mother  m&y  sue:  and,  If  both  father  and  mother  be  dead,  than  the  guardian  of  such 
minor  may  sue.  ^  A  minor  sued,  by  next  friend,  for  injuries  caused  by  a  railroad 
tndn,  and  the  company  moved  to  dismiss  the  aotlon  because  not  brought  by  the 
proper  party.  The  minor  having  come  of  ase  sinoe  the  anit  was  brought,  the  mo- 
tion was  denied,  and  he  was,  on  his  own  moUon,  permitted  to  proaeoate  the  suit  in 
hia  own  name.  HelcL  prop^,  since,  under  the  above  statute,  two  xlghta  of  action 
accrue:  one  to- the  minor  for  the  personal  injury,  and  one  to  tlwfatluT,  mother,  or 
guardiui  for  losaea  suffered  by  him  or  her. 

S.  BaXK— BVIDKKCE. 

In  an  action  for  tojnry  caused  by  a  railroad  train,  the  engineer  swore,  at  one  trial, 
that  he  was  100  yards  from  the  plaintiff  when  he  first  saw  him,  and  at  the  second 
trial  he  awore  he  was  50  or  60  feet  from  the  plaintiff  when  he  first  saw  him,  and 
that  he  saw  him  just  as  soon  as  he  could  from  the  nature  of  the  ground.  The  mail 
agent  on  the  tnun  swore  that  he  saw  plaintiff  on  the  ties  several  hundred  yards 
ahead  ctf  the  train.  The  jury  found  wedally  tiiat  plaintiff  waa  at  lesst  aoovards 
from  the  engine  whan  seen  1^  the  engineer.  Held,  that  the  evidence  wasmrffitnnt 
to  sustain  the  verdict. 
8.  Saub — ^Inbtbuctions — Cbkdibilitt  ov  Wititbssbs. 

In  such  a  case,  It  is  uot  error  to  refuse  the  following  Instruction  to  the  jury :  "The 
positive  testimony  of  a  witness  who  said  he  heard  the  whinUs  blow,  la  entitled  to 
more  weight  than  the  negative  testimony  of  a  witness  who  says  he  did  not  hear  it, " 
—since  it  is  the  province  of  tiie  jury  to  pass  upon  the  weight  and  oredibUi^  of  tha 
testimony  of  every  witness. 

Appeal  from  the  circuit  court*  Lonoke  county;  P.  X.  YAVdHM,  Judge. 
a,  M.  A  O.  B.  SoMp  for  appeUant.   John  Q.  fli  C.  IT.  Sngland,  for  ap- 
pellee. 

CocERiLL,  C.  J  The  appellee,  Hatliffe,  was  Injured  by  an  engine  of  the 
Memphis  &  Little  Hock  lUilway.  He  was  a  minor  at  the  time;  and,  after 
obtaining  permissioo  of  the  court  which  appointed  Sibley  receiver  of  the  com- 
pany, brought  suit,  by  his  next  friend,  to  recover  damages  for  the  injury. 
There  waa  a  trial  and  verdict  for  the  plaintiff,  which  the  court  aet  aside. 
Afterwards  the  defendant  moved  to  dismiss  the  action  because  it  bad  not 
been  instituted  at  the  instance  of  the  minor's  father,  mother,  or  guardian. 
liatlifFe.  having  reached  his  majority  in  the  mean  time,  asked  and  obtained 
leave  to  prosecute  the  action  in  bis  own  name,  and  the  motion  to  diaoiiss  was 
thereupon  denied.  A  second  tri^  resulted  iu  a  venlict  for  the  plaintiff  tax 
91,500.  The  court  refused  to  disturb  it.  Judgment  waa  entered wscoEdin^. 
The  defendant  took  his  bill  of  exceptions  and  appealed. 

1.  It  is  urged  that  the  court  erred  in  refusing  to  dismiss  the  action.  The 
statute  directing  by  whom  suit  may  be  brought  for  an  i^juiy,  not  resulting 
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in  death,  done  to  a  person  by  a  railrond  train  In  this  Btate,  is  as  follows: 
"When  an/  person  shall  be  wounded  by  a  railroad  train  running  in  this 
state,  he  may  sue  for  damages  in  his  own  name;  or,  if  he  be  a  minor,  his 
father,  if  living,  may  sue;  and,  if  the  father  be  dead,  then  the  mother  may 
sue;  and,  if  both  father  and  mother  be  dead,  then  the  guardian  of  such  minor 
may  sue  for  and  recover  such  damages  as  the  court  or  jury  trying  the  case 
x^ay  assess."  Mansf .  Dig.  §  5539.  Statutes  substantially  lilce  this  are  in 
force  in  many  of  the  states,  and  the  construction  placed  upon  them  by  the 
courts  is  that,  in  case  of  an  injury  to  a  minor  child,  two  causes  of  action  arise: 
one  in  favor  of  tlie  infant  for  his  personal  injuries,  and  one  In  favor  of  the 
parent  for  l(»3es  suffered  by  him  or  her.  Durkae  y.  Railroad  Co.*  66  Cal. 
388.  See  authorities  collected  in  note  to  Iron  Co.  r.  Rupp,  7  Amer.  &  £ng. 
B.  Cas.  30;  Shear.  &  B.  Neg.  g  603.  As  a  right  of  action  accrued  to  the 
minor  by  reason  or  the  Injury,  it  was  not  error  to  permit  him  to  prosecute  the 
suit  in  his  own  name,  after  reaching  his  majority,  to  recover  such  damages 
as  he  was  entiUed  to.  Smith  v.  Smithton,  48  Ark.  261.  3  S.  W.  Uep.  49. 

2.  It  is  argued  that  the  evidence  is  not  sufficient  to  sustain  the  verdict,  and 
that  the  court  misdirected  the  jury,  and  refused  to  charge  as  requested.  The 
plaintiff  had  started  to  waXk.  over  the  defendant's  railway  track  from  Madison 
to  Lonoke.  On  the  second  day  of  his  journey,  he  was  struck  by  a  passing 
engine,  and  permanently  injured.  The  jury  were  required  by  the  court  to 
find  the  facto  spectaUy  in  response  to  the  following  questions:  "(1)  What 
WHS  liatiifte  doing  when  he  was  struck  by  the  engine?  (2)  How  far  was  the 
engine  from  Batliffe  when  the  engineer  6rst  saw  him?"  To  the  first  query 
they  responded  as  follows:  "We,  the  jury,  believe  the  plaintiff  was,  at  the 
time  he  was  struck,  sitting  on  the  side  of  the  track  asleep."  And  to  the  sec- 
ond, that  "he  was  at  least  200  yards  from  the  engine  when  seen  by  the  engi- 
neer." Upon  both  propositions  the  evidence  was  conflicting.  As  the  jury 
is  the  final  arbiter  or  trier  of  the  facts,  we  pass  by  the  evidence  which  contra- 
dicts the  verdict,  and  look  only  to  that  which  tends  to  sustain  it.  If,  out  of 
the  contlicting  mass,  we  find  enough  to  justify  the  verdict,  we  decline  to  in- 
terfere, in  accordance  with  a  long-settled  practice,  regardless  of  the  prepon- 
derance of  the  evidence.  It  is  not  contended  that  there  is  no  evidence  to  sup- 
port the  first  special  finding  of  the  jury.  It  is  said  there  is  none  to  sustain 
the  second  special  finding,  or  the  general  verdict.  The  engineer  testified  that 
he  did  not  see  the  plaintiff  until  he  was  within  50  or  60  feet  of  him;  that  he 
was  lying  on  the  ground  near  the  rail,  and  so  obscured  as  to  render  it  impos- 
sible to  see  him  earlier;  that  he  recognized  the  object  as  a  man  the  instant  he 
saw  it;  and  that  he  put  on  the  brakes,  reversed  the  engine,  "stopped  as  soon 
as  he  could,  and  blew  the  whistle."  Upon  cross-examination  it  was  devel- 
oped that  tills  witness  had  testified,  on  the  former  trial  of  the  cause,  that  he 
discovered  the  plaintiff  about  100  yards  ahead  of  the  engine;  and  that,  in  his 
deposition  which  was  taken  at  another  time,  be  placed  the  distance  at  75 
yards,  and  said  that  he  had  sounded  the  alarm  to  warn  the  plaintiff  of  his  dan- 
^r.  Bush,  who  was  a  United  States  mail  agent  on  the  train,  testified  that 
he  was  standing  in  the  door  of  the  mail  car  just  before  the  accident,  ready  to 
throw  the  mail-sack  off  at  the  next  station;  and,  as  he  looked  ahead,  he  saw 
the  plaintiff  on  the  track,  or  ends  of  the  cross-ties,  several  hundred  yards 
ahead  of  the  train ;  that  he  turned  to  Rowland,  who  was  in  the  car  with  him, 
«nd  tokl  him  of  the  circumstances;  and  that  Rowland  went  to  the  car  door  In 
time  to  see  the  niaintifl  about  50  yards  In  front  of  the  engine.  Rowland  cor- 
roborated the  latter  part  of  this  statement.  It  was  in  proof  that  the  train 
«ould  hare  been  stopped  within  a  distance  of  350  feet;  that  the  whistle  was 
not  sounded  or  the  bell  rung.  It  is  Immaterial  whether  the  Jury  was  accu- 
rately correct  in  fixing  the  distance  at  which  the  engineer  discovered  the  plain- 
tiff on  the  track  at  not  lew  than  200  yards.  IE  his  perilous  position  was  dla- 
«OTered  at  a  less  distanoei  the  ooUlsion  might  taave  been  prevented.  When 
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we  look  to  the  engineer's  statement  that  he  discovered  the  plaintiff  at  the  ear- 
nest moment  it  was  pbTSicallj  possible  to  see  him  from  his  position  in  Ihe  cab, 
and  to  that  of  Bush  that  he  (Bush)  actually  saw  him  several  hundred  yards 
ahead,  from  a  less  advantageous  position,  we  cannot  say  there  Is  any  inaccuracy 
In  the  special  finding.  From  the  conflicting  statements  of  the  engi  neer  alone, 
the  jury  could  have  drawn  the  conclusion  that  he  saw  the  plainiiff  100  yards 
in  front  of  tlieengine,  and  realized  the  peril  of  his  position  atonce;  and  if  they 
further  believed  the  testimony  of  other  witnesses,  to  the  effei-t  that  he  made 
no  effort  to  avert  the  danger  or  warn  the  victim,  their  conclusion  was  justiO- 
able.   We  cannot  say  that  the  verdict  is  without  evidence  to  sustain  it. 

3.  The  law  governing  the  duty  of  a  railway  to  a  trespasser  upon  its  track 
has  been  stated  time  and  again  by  this  court.  Ralltoay  Co.  v.  Monday,  49 
Ark.  257,  4  S.  W.  Kep.  782;  Railway  Co.  v.  Fairbaim,  48  Ark.  491.  4  S.  W. 
Kep.  50;  Railway  Co.  v.  Haynes,  47  Ark.  497,  1  S.  W.  Rep.  774;  Railway 
Co.  V.  Wilkerson.  46  Ark.  513;  Railrotty  Co.  v.  Ledbetter,  45  Ark.  249;  Rail- 
way  Co.  y,'  Pankhurst,  36  Ark.  371;  Railway  Co.  v.  Freeman,  Id.  41.  It  is 
not  necessary  to  do  more  than  cite  the  previous  cases,  and  state  the  substance 
of  the  court's  charge  to  the  jury,  to  show  that  the  defendant  was  not  preju- 
diced in  this  respect.  Only  a  part  of  the  court's  charge  in  this  case  was  ex- 
cepted  to,  and  oar  attention  not  directed  to  any  part;  of  it  as  being  Ineon- 
sistent  with  what  we  have  previously  ruled  in  similar  cases.  Only  errors  of 
omission,  or  rather  of  refusal  to  charge  as  requested  by  the  defendant,  are  as- 
signed here.  The  jury  were  instructed,  in  the  language  asked  by  the  defend- 
ant, to  the  effect  that  the  plaintiff  was  a  trespasser  while  on  the  railway 
track;  that  he  went  upon  the  track  at  his  peril;  and  that  he  could  not  recover 
unless  he  showed  that  he  was  willfully  injured  by  the  company's  agents,  or 
unless  they,  knowing  his  perilous  situation,  and  that  he  was  not  apprised  of 
his  peril,  recklessly  ran  the  train  on  him.  They  were  told  that  the  servants 
of  the  company  had  the  right  to  presume  that  he  (plaintiff)  would  get  off  the 
track  in  time  to  avoid  injury  unless  there  was  something  unusual  in  his  situ- 
ation to  warn  them  that  he  would  not;  that  they  were  not  bound  to  check  the 
speed  of  the  train  unless  they  discovered  that  there  was ;  and  that  an  omissioD 
to  sound  the  whistle  or  ring  the  bell  must  have  been  willful  and  reckless,  to 
warrant  a  recovery.  Other  requests  in  the  line  of  those  already  given  were 
rejected.    We  cannot  say  that  was  error. 

4.  The  refusal  to  give  the  following  language  in  charge  to  the  Jury  is  the 
final  assignment  of  error:  "The  positive  testimony  of  a  witness  wlio  says  he 
heard  the  whistle  blow,  is  entitled  to  more  weight  than  the  negative  testi- 
mony of  a  witness  who  says  that  he  did  not  hear  it."  It  is  dout>tful,  from 
the  condlcting  statements  of  the  engineer,  whether  he  sounded  the  whistle  be- 
fore the  injury  was  intlicted.  As  to  whether  it  was  sounded  or  not.  the  tes- 
timony of  other  wltnessess  is  conflicting.  It  was  the  province  of  the  jury  to 
determine  the  question  of  veracity  between  the  witnesses.  The  rejected  re- 
quest  to  charge  upon  this  point  may  be  a  correct  statement  of  a  conclusion 
of  logic  when  the  witnesses  who  testify  n^attvely  and  affirmatively  are  of 
equal  credibility,  and  have  the  same  opportunities  for  bearing  the  signal. 
But  the  request  falls  short  of  stating  the  full  proposition.  Keith  T.  8taU^ 
49  Ark.  439,  5  S.  W.  Bep.  880.  it  may  be  doubted  whether.  If  proper  in  any 
case  to  instruct  the  jury  on  the  weight  to  be  given  to  evidence,  ^see  KHfh  t. 
State,  supra,)  it  cannot  be  said  to  be  error  to  refase  to  do  so,  {RaUroad  Co. 
T.  Rohinscm,  106  IIL  142, 19  Amer.  ft  Eng.  B.  Gas.  896,  and  note.)  It  was 
not  error  to  refuse  the  request.  Affirm. 
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HBK8UT  V.  THOHFSOIir. 

{Supreme  Court  of  AtluvMOM.  Jose  B,  1888.) 

1.  Taxatiott— Tax  Titles— Color  of  Title— DESCRiPTioy  or  Lasd. 

A  tax  deed,  whicb  describea  the  land  sold  as  "part  of  the  S.  E.  3^  of  the  N.  E.  )^ 
of  sea  16,  Va.  8  N.,  R.  82  W., "  la  void  on  its  face  lor  tDdeflolteness  and  uncertainty 
of  deter^tum,  and  does  not  constitute  snoh  oolor  of  title  as  would  enable  one  olaimr 
tng  under  it  to  recover  for  taxes  paid  and  improrements  made  on  the  land. 

8.  BaVS— RSCOTERT  oT  Taxes  Paid. 

Under  Mans.  Dig.  Ark.  5789,  providing  that  a  purchaser  at  a  sale  of  land  for 
taxes,  which  shall  prove  invalid  on  account  of  any  informality  in  the  proceedings 
of  any  officer  having  ai^  duty  to  perform  in  relation  thereto,  shall  be  ratltled  to 
receive  from  the  owner  of  the  land  the  amount  of  taxes  for  which  the  same  was 
sold,  and  the  amount  of  taxes  snbsequently  paid  by  such  purchaser  thereon,  a  pur- 
chaser at  a  tax  sale,  invalid  for  insumcient  description  of  the  land  sold,  must  show 
what  land  was  sold  to  him,  in  order  to  charge  the  owner  with  sooh  taxes;  and  evi- 
dence that  the  tract  sold  was  the  only  land  claimed  by  sueh  owner  in  the  legal  sub- 
division of  which  it  was  a  part  is  lusulBcient  to  show  what  land  was  sold. 

&  Same. 

Mans.  Dig.  Ark.  |S  9M&-9651,  allowing  compensation  to  a  purchaser  for  taxes  paid 
and  improvements  made  on  lands  s<dd  by  collectors  or  auditors  of  public  accounts  for 
the  non-payment  of  taxes,  or  purchased  from  the  state  by  virtue  of  any  act  provid- 
ing for  tne  sale  of  lands  f orfeated  to  the  state  for  non-payment  of  taxes,  or  held  un- 
der a  donation  deed  from  the  state,  does  not  a^ly  to  .taxes  paid  and  Improvements 
made  on  lands  sold  for  ddinqnent  taxes  by  a  ooonty  clerk  before  forfmture  to  the 
state. 

Appeal  from  circutt  court,  Sebastian  ooanty;  B.  B.  BurnERroKD,  Judge. 
■  V.  M.  &  &.  B.  Ho»t,  for  appellant,    Sam.  W.  Williams,  for  iippellee. 

Battle,  J.  This  was  an  action  of  ejectment  commenced  by  Thompson 
against  Hershy  in  the  circuit  court  of  Sebastian  county,  tu  recover  a  certain 
tract  of  land  in  that  county,  containing  five  acres.  Plaintiff  recovered  judg- 
ment for  the  land,  and  the  defendant  appealed. 

Appellee  alleges  he  is  tlie  owner  and  entitled  to  the  possession  of  the  land 
in  controversy,  and  that  appellant  is  wrongfully  in  possession.  This  is  de- 
nied by  appellant.  To  sustun  his  claim  appellee  traces  bis  title  baolc  through 
[Newman  £rb,  to  O.  "Vf.  Estes.  but  does  not  undertake  to  show  that  Estea  had 
any  title.  He  alleges,  aad  appellant  does  not  deny,  that  Bib  took  actual  pos- 
session when  he  purchased.  It  apoears  that  a  tract  of  land  was  listed  and  a^ 
sessed  for  taxation  for  the  year  IHK  as  "part  of  the  south-east  quarter  of  the 
north<:ea8t  quarter  of  section  fifteen,  in  township  eight  North,  and  in  range 
tldrty-two  West,"  In  the  name  of  £rb.  Ko  other  description  of  the  land  was 
given  in  the  assessment.  Appellant  alleg»*  in  his  answer,  that  the  land  so 
assewed  was  returned  delinquent  on  account  of  the  non-payment  of  tlie  taxes 
for  the  year  1878,  and  that  he  redeemed  and  purchased  it  from  the  county 
clerk  of  Sebastian  county:  md,  to  identify  it  as  the  land  In  controversy,  al- 
lies that  it  was  assessed  in  the  name  of  Newman  £rb,  and  that  the  land  in 
controversy  was  all  tide  land  owned  or  claimed  by  £rli  in  the  S.  £.  ^  ttf  the 
N.  £.  1  of  said  section  15;  and  averred  that  lie  notified  £rb  tliat  he  bad  pur- 
chased. £rb  testified  that  he  purchased  the  land  sued  for  of  £.  M.  Estes  on 
the  8th  of  Kovember,  1872,  and  tlutt  Estes  delivered  him  the  deed  under  which 
be  (Estes)  held  and  claimed  possession;  and  that  when  he  (Erb)  purchased, 
be  went  into  immediate  actual  possession  of  the  land,  and  bad  it  properly  ia- 
closed,  by  having  the  fence  around  it  repal.red,  and  remained  in  pcHsession 
until  he  sold;  and  that  he  paid  the  taxes  op  it  regularly,  except  ftn*  one  year. 
These  allegations  of  appellant,  and  the  testimony  of  Erb,  are  sulBcieat  to 
sustain  the  verdict  of  the  Jury  as  to  the  rl^jht  to  the  land,  in  this  court. 

But  appellant  insists  be  was  entitled  to  judgment  for  taxes  paid,  uul  for  im- 
provements made  by  him  on  the  land.  It  is  true,  a  part  of  the  S.  £.  4  of  tbe 
N.  £.  4of  section  15,  in  townshipS  N.,  and  in  range 32  W.,contalningflve acres, 
waa  aaaesaed  for  taxation  tm  1878,  but  no  uther  description  was  given  of  It  in 
v.8F.w.no.8 — 44 
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tiie  asseeflment.  It  was  returned  delinqaent  for  tbe  taxes  of  that  year,  and, 
not  having  been  redeemed  by  tbe  owner  within  tbe  first  year  after  it  was  re- 
turned delinquent,  appellant  redeemed  it  within  the  second  year,  under  an  axA 
entitled  "An  act  to  provide  for  the  redemption  of  delinquent  lands,  and  to  re* 
peal  seocions  5185  and  5186  of  Gantt's  Digest,"  approved  March  14. 1879;  and 
the  county  clerk  of  Sebastian  county  executed  and  delivered  to  him  a  deed 
therefor,  describing  it  as  described  in  the  assessment.  It  is  obvious  that  he 
took  nothing  by  h&  redemption,  because  the  assessment  and  deed  under  which 
he  claimB  are  void.  But  the  question  recurs,  is  appellant  entitled  to  anything 
for  taxes  paid?  In  the  assessment  of  lands  for  taxation  the  statutes  of  this 
state  provide  that  the  description  of  each  tract  or  tot  of  real  property  shall  be 
such  as  to  identity  It  and  distinguish  it  from  any  other  tracts  or  lots.  The  ob- 
ject ai  such  description  Is  to  inform  the  owner  and  all  other  persons  of  tbe 
tracts  and  lots  assessed,  and  tbe  amount  of  taxes  levied  thereon.  From  the 
description  given  of  the  tract  purchased  by  appellant  for  the  taxes  of  1878  it 
cannot  be  ascertained  what  part  of  tbe  S.  E.  \  of  the  K.  £.  4  section  15, 
containing  five  acres,  wan  assessed.  In  fact  there  was  no  descripticm,  and  tbe 
assessment  of  this  indefinite  and  unknown  part  was  vohl.  Gantts*  Big.  § 
5117;  Mansf.  Dig.  §  5677;  Cogbum  v.  Hunt,  54  Miss.  675;  BocUty  v.  Mayors 
etc.,  3  Mich.  184;  bfreene  t.  Lunt,  58  Me.  518;  Lessee  Ma»aie*a  Heirs  v. 
Long,  2  Ohio,  293;  ataU  v  Slieaheth,  S9  K.  J.  Law,  689;  Taiitiell  v.  Pugh, 
53  Miss.  303.  There  being  no  legal  assessment  of  the  five  acres,  there  could 
be  no  valid  sale  thereof.  But  tbe  statutes  of  this  state  provide,  that  upon  the 
sale  of  any  land  for  taxes,  if  such  sale  should  prove  invalid  on  account  of  any 
informality  In  the  proceedings  of  any  officer  having  any  duty  to  perform  in 
relation  thereto,  the  purchaser  at  such  sale  shall  be  entitled  to  receive  from  the 
proprietor  of  such  land  or  lot  the  amount  of  taxes  for  which  such  land  was 
sold,  and  the  amount  of  taxes  paid  thereon  by  the  purchaser  subsequent  to 
such  sale,  and  such  land  ah^l  be  bound  for  the  payment  thereof.  Mansf. 
Dig.  g  5789.  One  of  the  requirements  necessary  to  tbe  validity  of  the  sale  be- 
ing a  description  of  tbe  land  in  the  assessment,  which  of  itself  shall  identify, 
it  follows  that  the  purchaser  at  a  sale  void  because  of  a  want  of  a  description 
in  the  assessment,  would  be  entitled  to  receivef  rom  the  proprietor  the  amount 
of  tbe  taxes  for  which  the  land  was  sold,  and  the  amount  paid  by  him  subse- 
quent to  the  sale,  and  to  a  lien  on  the  land  for  the  payment  thereof ,  if  "he  can 
show  beyond  cavil  or  doubt  what  land  It  was  that  was  sold  to.him,  and  can 
show  further  that  said  land  was  at  the  time  delinquent  for  unpaid  tastes," 
"though  in  so  doing  he  is  forced  to  resort  to  other  evidence  than  that  afforded 
by  the  assessment  rolls  and  the  tax  deed."  Underthis  construction  of  tbestat- 
utes,  no  wrung  can  be  done  the  owner.  His  land  cannot  legally  escape  taxa- 
tion for  any  year  by  any  neglect  or  omission ;  for  the  statute  expressly  pro. 
vides  that,  iu  case  land  subject  to  taxation  shall  by  mistake  or  inadvertence 
be  omitted  to  be  entered  on  the  tax-books  for  any  year,  it  shall  be  entered 
on  the  tax-books  of  the  next  succeeding  year,  and  that  the  taxes  of  the  cur- 
rent year  and  of  each  and  every  preceeding  year  in  which  it  shall  have  es- 
caped taxation  shall  be  added.  The  state  is  estopped  from  claiming  the  taxes 
thus  paid  the  second  time,  and  the  purchaser  receives  back  the  taxea  which 
the  owner  should  have  paid;  and  tlie  manifest  object  and  intent  of  the  stat- 
ute is  accomplished;  and  the  owner  is  forced  to  discharge  the  duties  imposed 
upon  blm  in  the  first  instance.  Gantts'  Dig.  §§  5184,  5214;  Mansf.  Dig. 
8|  5699,  6701.  5789;  Cogbum  v.  Hunt,  56  Miss.  718;  Hunt  v.  Curry,  37 
Ark.  108.  In  Bagley  v.  Castile,  42  Ark.  77,  this  court  held  that  a  purchaser 
under  the  act  of  March  14,  1879,  and  his  vendee,  have  a  lien  upon  the  land 
for  tbe  burden  discharged,  both  in  tbe  purchase  and  for  subsequent  taxes,  not- 
withstanding the  act  under  which  the  sale  was  made  was  unconstitutional 
and  void.  Appellant  offered  to  identify  tbe  land  in  controversy  as  tbe  land 
-puroliased     him,  and  on  which  he  paid  aubseqnent  taxes,  by  showing  that 
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It  was  tbe  only  land  owned  or  claimed  by  Erb  In  the  legal  aubdivblon  of  whlefa 
it  Is  a  part;  but  Uiis  does  not  show  that  the  land  owned  by  Erb  was  the  land 
assessed  or  sold.  If  the  appellant  had  shown  that  erery  other  porUon  of  the 
legal  snbdiTision  was  assessed  by  prc^wr  description,  it  probaUy  would  have 
been  suffleient  proof  that  the  land  in  controversy  was  the  land  intended  to  be 
sold  to  appellant,  and  that  he  had  paid  taxes  ou  it.  The  description  of  tbe 
land  in  the  receipts  for  subsequent  taxes  paid  by  appellant  is  equally  defective 
as  that  in  the  assessment  for  1878;  and  the  proof  offered  Is  not  sufficient  to 
identity  it  as  tlie  land  in  controversy  bejond  cavil  or  doubt,  or  satisfactorily. 

It  Is  contended  that  appellant  is  entitled  to  compensation  for  improvements 
under  the  act  of  January  10»  1857;  but  that  act  only  applies  to  taxes  paid  and 
Improvements  made  ou  lands  sold  by  collectors,  or  auditors  of  public  accounts, 
for  the  non-payment  of  taxes,  or  purchased  from  ihe  slate  by  virtue  of  any 
act  providing  for  the  sale  of  lands  forf dted  to  the  state  for  the  uon-paymenc 
of  taxes,  or  held  under  a  d<mation  deed  from  the  state.  Tbe  land  sold  to  ap- 
pellant, if  any,  was  sold  by  a  county  clerk  before  any  forfeiture  to  the  state. 
Hansf.  Dig.  §8  2649,  2651. 

"To  successfully  assert  a  claim,"  it  is  said,  **an  occn^nt  must  ordinarily 
show  not  only  that  he  occupied  and  ^med  the  land  in  good  faith,  but  also 
under  edor  <A  title,  f.  e.,  undw  some  Instrument  or  paper  writing  presmting 
the  appearance  or  semblance  of  title."  A  deed  which  contains  no  designa- 
tion or  description  by  which  thehmd  intended  to  be  conveyed  can  be  identiOed 
presents  no  semblance  or  appearance  of  title,  and  does  not  constitute  col«  of 
title.  Such  deeds  themselves  put  the  bolder  cm  notice  Uiat  they  have  no  title. 
They  do  not  purport  to  convey  anything,  and  are  void.  Sucb  is  tbe  deed 
under  which  appellant  claims.  TXo  one  can  be  heard  to  say  he  has  been  misled 
by  such  a  deed.  Humphrtes  v.  Ht^num,  83  Ohio  St.  395;  BhcuskWord  v. 
SaUey,  35  lU.  387;  Sedg.  &  TV.  Tr.  Title,  Land.  [2d  Ed.]  8  767;  Field  v. 
Columbert,  4  Sawy .  523;  QrUwold  v.  Bragg,  19  lilatchf .  94, 6  Fed.  Rep.  342 ; 
XAinqaest  v.  Ten  Eyck,  40  Iowa.  213;  Sedg.  &  W.  Tr.  Title,  Land.  §  697,  and 
ciises  dted.  Judgmmt  affirmed. 


Kbntuckt  Cent.  R.  Co.  c.  Ackley. 
(Court  of  Appeals  of  Kentnickt/.  May  34, 1888.) 

1.  Habtbb  Aim  Skbvant— N'bqlioe.ncb  07  Master— Ra.ilboai>  Coufanibs. 

In  an  action  against  a  railroad  company  by  an  engineer  of  a  {tassenger  train  for 
injuries  reoeived  in  a  ooUision  with  a  f rainit  train,  defendant  is  liabfe  where  the 
accident  was  caused  by  the  negligence  of  tnose  la  dutrge  of  the  frel^t  train. 

9.  Damages — IfEouoEycB — lysTBiTonoNS. 

In  an  action  for  personal  injuries  caused  by  negligence,  wbere  plaintiff,  in  the 
bearing  of  the  jury,  has  disclaimed  any  recovery  lor  medical  expenses  or  loss  of 
Ume,  an  instruction  that,  if  the  jury  find  for  plaintiff,  they  shall  assess  his  damages 
at  sucb  amount  as  he  baa  sustained,  is  not  erroneous,  so  far  as  defendant  la  oon- 
oemed,  becanae  it  falls  to  point  out  the  ariteria  by  which  they  are  to  be  goTemed 
in  fixing  the  compensatory  damages;  nordoesitauthorliethe  juryto  flnopimitlve 
damages. 

Appeal  from  circuit  court,  Pendleton  county. 

Action  by  Isaac  Ackley  against  the  Kentucky  Central  Railroad  Company. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appealed. 

L.  T.  AppUgate  and  tf&yrge  0.  LookharU  for  appellant.  Cmjoan  dt  Farrig, 
John  H.  Fryer,  and  /.  W,  Peak,  for  appellee. 

Lewis,  J.  Appellee  brought  this  action  to  recover  damages  for  personal 
injuries  resulting  from  a  collision  of  a  passenger  train  of  cars,  upon  which  he 
was  acting  as  engineer,  with  a  freight  train;  I>oth  being,  at  the  time,  oper- 
ated upon  appellant's  road.  Tlie  collision,  which  it  is  alleged  in  the  peti- 
tion was  caused  by  tbe  willful  n^Ilgence  of  appellant  and  its  servants,  oc- 
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curred  a  short  distance  south  of  the  end  of  the  side  trRck  at  Cataba  station* 
but  at  a  curve  in  the  road  where  those  in  charge  of  the  respective  traihs 
could  not  perceive  the  danger  in  time  to  prevent  it.  It  appears  from  the  ev- 
idence the  passenger  train  was,  at  the  time,  going  from  Covington  south, 
and  was  due  at  Cataba,  9: 10  p.  h..  and  at  Falmouth  9: 18  p.  h.  There  is  a 
slight  difference  in  the  testimony  of  the  engineer  and  the  local  agent  at  Fal- 
mouth in  regard  to  the  precise  time  the  freight  train  left  that  station,  bound 
north;  bat  we  think  it  is  satisfactorily  shown  it  did  not  leave  soon  enough, 
going  the  allowable  rate  of  speed,  to  arrive  at  Cataba,  and  get  upon  the  side 
track  10  minutes,  the  time  prescribed  by  the  rules  of  the  company,  or  any 
length  of  time,  before  the  passenger  train  was  due  there;  and  as  the  latter 
tr^n  was  as  near  on  time  aa  is  generally  practicable,  and  was  entitled  to  the 
track,  it  is  evident  the  collision  was  caused  by  those  in  charge  of  the  freight 
train,  which  was  four  or  five  hoars  behind  time,  leaving  F^mouth  when  a 
oolliaion  would  be  probable,  if  not  Inevitable.  We  therefore  think  there  was 
evidenee  tending  to  show.  If  not  clearlj  showing,  that  the  Injury  to  appellee 
was  caused  by  the  willful  neglect  of  not  only  the  engineer  but  conductor  of 
the  freight  train,  wlio  had  the  power  to  direct  Us  movements,  and  ordered  or 
improperly  permitted  the  departure  from  Falmouth;  and  the  lower  court  did 
not  m  in  overraling  the  motion  of  tlie  defemlant  for  a  pereraptoiy  instruc- 
tion to  the  jury,  if  the  maxim  respondeat  superior  be  applicable  to  a  case  like 
this;  and  that  it  should  be  thus  applied  has  been  settled  by  this  court  In  Rail- 
road Co.  y.  Cavert's  Adm'r,  9  Bush.  659.  In  that  case  the  action  was  insti- 
tuted liy  the  personal  representative  of  an  engrneer  whose  life  was  destroyed 
by  reason  of  a  collision  of  the  train  be  was  on  with  another  freight  train. 
The  two  txaina  were  not,  in  that  case,  as  in  this,  moving  in  an  opposite  di- 
rection, but  the  one  upon  which  the  deceased  was  acting  as  engineer  was  in 
the  rear  of  and  ran  into  the  other.  £liat  was  at  that  time,  and  had  been  for  a 
half  an  hoar  or  more,  stationary,  at  the  foot  of  an  up-grade,  or  vainly  trying 
to  ascend  it.  But,  notwithstanding  the  evidence  showed  the  train  dispatcher 
was  also  negligent,  yet  the  question  of  the  liability  of  the  company  for  the 
negligence  of  the  conductor  of  the  train  in  front,  in  f&lling  to  give  any  sig- 
nal or  warning  by  which  those  on  the  coming  train  might  have  oeen  advised 
of  the  danger^  a  collision,  was  directly  considered,  and  determined  in  the  af- 
firmative. It  was  argued  in  that  case  tluit  the  rule  should  be  applied  that, 
when  a  number  of  persons  contract  to  perform  service  for  another,  the  em- 
ployes not  being  superior  or  subordinate  to  each  other  In  its  performance, 
and  one  is  injured  through  the  negligence  of  another,  they  are  to  be  regarded 
as  the  agents  of  each  other,  and  no  recovery  can  be  had  against  the  employer. 
But  it  was  held  that  a  different  rule  prevails  when  the  employment  is  sev- 
eral, and  when  one  is  su^cdinate  to  the  other,  or  occupies  such  a  position  in 
tlie  service,  with  reference  to  his  <x>-laboi-er.  as  precludes  falm  having  any 
control  over  his  actions,  or  right  to  advise  even  as  to  the  mimner  in  which 
the  service  is  to  be  performed;  and  the  court  used  this  language:  "If  Cavens, 
the  person  killed,  had  been  on  the  same  train  witli  Armstrong,  the  Diligent 
conductor,  and  in  a  condition,  by  reason  of  liis  equality  with  him  as  an  em- 
ploye, to  watch  over  and  provide  against  his  negligence,  the  reasons,  then, 
for  refusing  to  make  the  company  liable,  would  apply;  but  when  on  different 
trains,  and  with  no  opportunity  to  exercise  this  watchful  care  over  each  other, 
the  reason  for  releasing  the  com^iany  from  responsibility  ceases  to  exist;  and 
in  such  case  those  controlling  and  directing  the  movement  of  one  train  with 
reference  to  those  upon  another  train  must  be  regarded  as  the  agents  of  the 
company."  It  is  useless  to  add  to  what  was  said  in  that  case,  because  the 
rule  there  adopted  Is  clearly  applicable  in  this,  and  is  reasonable  and  just. 

The  next  and  only  other  question  made  in  argument  for  appellant  arises  on 
Instruction  No.  1,  given  at  the  Instance  of  appellee,  as  follows:  "If  the  jury 
believe  from  all  the  evidence  that  tlie  plaintiff  was  in  the  employment  of  the 
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defentlant  as  engineer  of  paasengpr  train  No.  6,  known  as  the  '  Fast  Line,' 
on  said  ilefendant's  road,  and  whs  so  in  charge  of  said  train  on  the  evening  of 
the  Ist  day  of  December,  18B2,  and  tliat  said  train  collided  with  local  freight 
train  No.  13,  belonging  to  said  defendant,  on  the  said  road,  near  Cataba  sta- 
tion, on  said  road,  and  thereby  said  plaintiff  received  injuries  on  bis  head, 
shoulders,  hip,  and  spine,  or  either,  iind  that  from  said  injuries  he  was  tem- 
porarily or  permanently  disabled  from  labor  at  bis  business,  in  whole  or  in 
part,  and  that  said  injuries  were  the  result  of  the  willful  neligence  of  defend- 
ant's employes  in  control  of  said  freight  train  No.  13  at  said  time,  tbey  shall 
find  for  the  plaintiff  such  damages  as  he  sustained,  not  exceeding  the  amount 
claimed  in  the  petition,  unless  they  shail  further  believe  from  tfae  evidence 
tliat  said  plaintiff  contributed  by  his  own  negligence  to  bring  about  said  col- 
lision and  injuries,  and  but  for  said  plaintiff's  negligence  he  would  have  es- 
caped the  injuries,  in  wliich  latter  case  they  should  Qnd  for  the  defendant." 
The  objections  made  by  counsel  to  that  instruction  are  that  It  authorized  the 
ury  to  give  compensatory  damages,  without  being  informed  by  the  court  of 
he  criterion  by  wliich  it  was  their  duty  to  be  governed  in  fixing  the  amount, 
and  in  directing  them,  in  case  they  believed  the  injury  was  the  result  of  will- 
ful neglect,  to  Und  punitive  damages,  instead  of  leaving  such  finding  to  their 
discretion.  Compensatory  damages  for  personal  injuries,  where  death  does 
not  ensue,  as  held  by  this  court,  is  confined  to  the  expense  of  cure,  value  of 
time  lost,  a  fair  compensation  for  the  physical  and  mental  suffering,  caused 
by  the  injury,  and  for  any  permanent  reduction  of  the  power  to  earn  money. 
Railroad  Co.  v.  Case's  Adrn'r,  9Bush,  728;  Turnpike  Co.  v.  Maupiiit  79  Ky. 
101.  Neither  the  expense  uf  cure,  value  of  time  lost,  nor  mental  and  physical 
suffering,  are  referr^  to  in  the  instruction  as  elements  of  damagps  sustained 
by  the  plaintiff,  and  to  be  assessed  by  the  Jury;  but  the  language  used  by  the 
court  restricted  their  inquiry  to  the  extent  of  bis  disability  to  labor  at  his 
business.— that  is,  reduction  of  his  power  to  earn  money.  It  appears  that, 
during  the  examination  of  the  plaintiff  as  a  witness,  he  was  asked  if  the  de- 
fendant did  not  pay  his  physician's  bills,  and  also  pay  for  his  lost  time;  where- 
upon the  attorneys  tor  the  pUiintiff  announced  he  mitde  no  claim  for  expenses 
on  account  of  medical  attention  or  loss  of  time.  We  must  therefore  presume 
the  lower  court,  as  was  its  duty,  purposely  omitted  to  mention  in  the  instruc- 
tion either  of  those  two  elements  of  damages ;  and  that  the  jury,  having  heard 
the  disclaimer,  did  not,  in  the  absence  of  an  instruction  to  that  effect,  take 
tbem  into  consideration  in  assessing  the  amount.  As  the  jury  had  the  right, 
and  it  was  their  duty,  to  consider  the  mental  and  physical  suffering  of  the 
plaintiff  caused  by  the  injury,  the  failure  of  the  court  to  instruct  them  to  do 
BO  was  certainly  not  prejudicial  to  the  defendant.  We  do  not  think  the  jury 
could  have  regarded  themselves  authorized  by  the  Instruction  to  find  punitive 
damages.  The  language  is,  "They  shall  find  for  the  plaintiff  such  damages 
as  be  sustained,"  which  is  entirely  distinct  from  the  idea  of  exemplary  or  pu- 
nitive damages,  that  might  have  been  given  to  or  found  for,  but  could  not  in 
any  sense  have  been  sustained  by,  him.  There  is  some  contrariety  in  the 
testimony  as  to  the  character  and  extent  of  the  injury  done  to  the  plaintiff. 
But  there  was  evidence  before  the  jury  conducing  to  show  his  sufferings  were 
great,  and  the  injury  of  a  serious  and  permanent  nature;  and  we  are  not, 
therefore,  authorized  to  say  the  verdict  was  the  result  of  passion  or  prejudice, 
or  that  the  amount  of  damages  fixed  is  so  excessive,  compared  with  like  cases 
heretofore  passed  on  by  this  court,  as  to  justify  a  reversali  Jiulgmtmt  a£- 
lirmed. 
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Commonwealth  v.  Pattebsok. 

(Court  of  Appeals  of  KentvOq/.   May  34, 188S.) 
L  CBnnwAz.  Law — Jusibdictioh  of  Trial  Court— Wkhi  Apfkaus  bt  Bill  or  Ex- 

CBPTIOXS. 

A  of  exceptions,  algued  by  the  Judg:e,  reoitine  fSiat  "ttie  taregtAng  bill  of  ex- 
oeptioDs  having  been  tendered  and  examiDed  by  tne  cotirt,  and  corrected,  is  now 
approved  and  signed  and  ordered  to  be  made  part  of  the  record  herein, "  which 
■hows  that  there  was  evidence  that  the  larceny  was  committed  is  S.,  which  was  the 
county  seat  of  the  trial  coanty,  shows  that  the  crime  was  committed  in  the  county, 
the  court  and  jury  having  the  right  to  takejudiclal  cognizance  of  public  <dtiea  within 
their  jurisdiction;  and  under  Civil  Code  Ky.  i  BS7,  subsec  ^  providing  that  **if  the 
bill  of  exceptions  be  approved  by  the  Judge,  he  shall  sign  It,  and  it  shall  be  filed  as 
a  part  of  the  record,  but  not  spread  at  laive  upon  the  order  book.  If  not  approved 
he  shall  correct  it,  or  suggest  the  correction  to  be  made,  and  sign  it,  "—-cannot  be 
oontrsdicted  by  a  written  statement  of  the  judge  foUowing  the  bill  that  there  was 
no  evidence  that  the  laroeuy  was  committed  within  the  jurisdiction,  anoh.  state- 
ment being  nnuthorized  and  nnoffleiaL 

S.  BaXS— JniUSDIOnOlt— RsOALLtNO  WlTKESS  ATTBB  TeSTIMONT  IS  ClOSBD. 

Under  Crim.  Code  Ky.  S  280,  providing  that  "if,  during  the  trial,  it  shall  appear 
that  the  offense  was  committea  out  of  the  jurladiotton  of  the  court,  but  within  the 
jurisdiction  of  some  other  court  of  thia  state,  the  oooit  shall  stem  the  trial,  discharge 
the  jury,  and  take  the  proceedings  in  the  case  dlreoted  in  sections  1A8, 167, "  where 
there  is  evidence  that  defendant  Is  guilty  of  a  crime,  it  is  error  to  refuse  to  allow  the 
commonwealth's  attorney  to  recall  a  witness  to  show  that  the  crime  was  committed 
within  the  jurisdiction  though  he  had  announoed  himself  through  with  his  evi- 
dence. 

Appeal  from  circuit  oonrt,  Wasblngton  coontjr. 
P.  W.  Hardtn,  for  the  Com  roon wealth. 

Bennett,  J.  The  appellee  having  been  indicted  In  the 'Washington  circuit 
court  for  gmnd  larceny,  he  was  put  upon  his  trial,  and  upon  the  announce- 
ment of  the  appellant  that  it  was  through  with  its  evidence,  the  circuit  court, 
upon  the  motiun  of  the  appellee's  attorneys,  instructed  tlie  jury  to  find  forthe 
appellee.  The  bill  of  exceptions  shows  thatVancleave  testitledthatthe  watch 
which  the  appellee  is  charged  with  having  stolen  was  taken  from  his  house  in 
Springfield.  The  bill  of  exceptions  also  shows  that  another  witness  testified 
that  Yancleave  lived  in  Springfield,  Washington  county.  The  bill  of  excep- 
tions concludes  as  follows:  "The  foregoing  bill  of  exceptions,  having  been 
tendered  and  examined  by  the  court,  and  corrected.  Is  now  approved  and  signed 
and  ordered  to  be  made  part  of  the  record  herein.  "Wm.  E.  Bussell.  Judge 
18th  Ky.  District."  Following  the  bill  of  exceptions  and  the  official  signa- 
ture of  the  presiding  judge  is  a  written  statement  signed  by  the  said  judge  to 
the  effect  that  there  was  no  evidence  before  the  jury  showing  that  the  appel- 
lee committed  the  crime  with  which  he  was  charged  in  Wasliington  county, 
and  that  for  that  reason  he  gave  the  ju^  a  peremptory  instruction  to  find  for 
the  appellee.  Subsection  3  of  section  837  of  the  Civil  Code  provides  as  fol- 
lows: "If  the  bill  of  exceptions  be  approved  by  the  judge,  he  shall  sign  it, 
and  it  shail  be  filed  as  a  part  of  the  record,  but  not  spread  at  la^  upon  the 
order  book.  If  not  approved,  he  shall  correct  it  or  softest  the  correction  to 
be  made,  and  sign  it."  The  remaining  portion  of  the  section  provides  how 
either  party  objecting  to  the  correctness  of  the  bill  of  exceptions  as  signed  by 
the  judge  may  proceed.  The  bill  of  exceptions  shows  that  the  judge  corre4rted 
it,  and  then  approved  and  signed  it.  If  the  bill  of  exceptions  fully  and  cor- 
rectl^set  forth  the  evidence,  it  was  the  duty  of  the  judge  to  sign  it.  If  it  did 
not  correctly  set  fortli  the  evidence,  it  was  his  duty  to  correct  it  so  as  to  make 
it  conform  to  the  truth,  and  then  sign  it.  This  he  did,  and,  having  done  so, 
the  bill  of  exceptions  became  an  official  paper,  and  the  only  official  paper  that 
we  can  consider.  His  subsequent  written  stutement  was  unauthorized  and 
unolhcial.  Therefore  we  cannot  consider  any  statement  made  in  it.  But  il 
the  written  statement  were  considered,  it  does  not  contradict  that  part  of  the 
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bill  of  exceptions  that  repreaentB  Tancleave  as  testifying  that  the  watch  was 
stolen  from  his  house  In  SpringQeld,  from  which  statement  the  jury  had  the 
right  to  presume  that  reference  was  made  to  Springfield,  the  county  seat  of 
Washington  counfy.  The  coart  and  jury  have  the  right  to  take  cognizance 
of  public  cities  and  towns  within  their  jurisdiction  without  proof  aliunde  of 
the  particular  county  in  which  they  are  situated.  They  are  presumed  to  hare 
knowledge  of  that  fact.  For  instancp,  the  court  and  jury  are  presumed  to 
know  that  Springfliild  is  the  county  seat  of  Washington  county,  and  that  It  Is 
situated  in  that  county.  That  presumption  is  judicial,  and  no  proof  aliunde  is 
required  of  the  fact.  The  burden,  therefore,  was  on  the  appellee  to  show 
that  the  offense  was  committed  in  another  jurisdiction.  After  the  common* 
wealth's  attorney  announced  himself  throngh  with  his  evidence,  the  question 
was  made  that  the  renue  was  not  proved.  He  then  offei-ed  to  recall  the  wit* 
,ness  Vancleave*  for  the  purpose  of  proving  that  the  crime  was  committed  in 
Washington  county;  but  the  court  would  not  allow  him  to  do  so,  and  in- 
structed the  Jury  to  And  for  the  appellee.  This  evidence  was  not  offered  as 
tending  to  show  that  the  appellee  was  guilty  of  crime,  but  it  was  oCFered 
merely  for  the  purpose  of  establishing  the  jurisdiction  of  the  court.  Section 
230  of  the  Criminal  Code  provides:  "If,  during  the  trial,  it  shall  appear  that 
the  oflfense  whs  committed  out  of  the  jurisdiction  of  the  court,  but  within  the 
jurisdiction  of  some  other  court  of  this  state,  the  court  shall  stop  the  trial, 
discharge  the  jury,  and  take  the  proceedings  in  the  case  directed  in  sections 
and  167."  The  appellee  was  charged  with  the  crime  of  grand  larceny,  and 
there  was  proof  tending  to  show  that  he  was  guilty  of  that  crime;  and  it  was 
the  duty  of  the  court  to  allow  the  evidence  for  the  purpose  of  determining  the 
Jnrladictimal  queeUun  in  order  that  the  court.  If  it  had  not  jurisdiction,  might 
transfer  the  case  to  any  other  court  In  the  state  having  Jurisdiction.  As  the 
appellee  has  been  aoquitted.  the  case  cannot  be  reversed.  The  clerk  of  this 
court  is  therefore  directed  to  oertlfy  this  opinion  to  the  coart  below. 


HuNTKR  et  at.  V.  Btan. 

(Court  of  Appeals  of  KentiuAy.  June  9. 1888.) 

TxxsoR  Ain>  Vekdeb— Construction  of  Cojctract — Interest  Sold. 

The  evilty  of  redemption  to  premises  soM  at  an  execution  and  tax  sale  having 
been  sola  by  the  execution  debtor,  the  exeontioQ  purchaser  offered  to  sell  bts  Intep. 
est  in  the  land  to  the  redemption  purchaser  at  the  price  bid  at  the  execution  sale, 
which  offer  was  accepted,  more  than  the  bid  paid,  and  a  receipt  therefor  given, 
which  recited  only  a  sale  of  the  execution  porelutse,  and  not  of  the  tax-sale  interest^ 
and  the  exetmtion  and  tax-4ale  porohaaer  afterwards  procured  a  tax  deed,  and 
brorogbt  an  aotlcm*  for  pcaseaslrat.  Held,  that  the  action  should  be  dismissed,  as 
plaintUt  sold  all  his  interest  In  the  hmd,  izreBpeotlve  of  the  reoeipt  given  by  him. 

Appeal  from  circuit  eonrt,  I<ogan  county. 

Action  by  Charles  H.  Ryan  a^nst  James  L.  Hunter  md  others  to  recovw 
pOBsenlon  of  land  under  a  tax-title  deed.  fTom  a  decree  in  favor  of  oomphtin- 
ant,  defendants  appeal. 

Jamea  A.  Mttehellt  for  appellants.  Thomtu  M.  HinUt  for  app^Iee. 

Pbtob,  G.  J.  A  careful  examination  of  this  record  results  in  the  conclu- 
sion that  Uw  chanceUor  below  must  have  overlooked  the  fact  that  the  appel- 
lee bad  been  paid  all  and  more  than  the  amount  bid  by  him  for  the  land  In  con- 
troversy at  the  execution  and  tax  sale.  The  facts,  as  presented  by  this  record, 
show  that  one  Brown  owned  the  land  in  controversy,  of  the  value  of  92.500; 
that  he  was  Involved  in  debt,  and  bis  land  sold  under  an  execution,  and  for 
the  payment  of  certain  taxes  due  the  state  and  county.  The  land  was  sold  in 
Pebruary,  1877,  and  purchased  by  the  appellee,  Ryan;  the  entire  amount  of 
his  bid  being  $80S.  The  land  was  sold,  on  the  same  day,  to  satisfy  all  three 
of  the  daims,  and  the  money  paid  by  Byan  to  the  sheriff,  who  applied  it — 
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Fir»t,  to  the  pajm<>nt  of  taxes,  $14.20;  second,  to  the  payment  uf  a  capitUt 
84.62;  leaving  a  balance  of  0286.28,  that  was  credited  on  ttie  execution,  mak- 
ing in  all  After  this  sale,  a  man  by  the  name  of  Ferguson  purchased 
Uh>  equity  of  redempUon  under  an  execution  sale;  the  land  having  sold  for 
less  than  two-thirds  of  its  value  to  Byan.  This  purchase  was  for  the  owner* 
Brown ;  and,  Brown  failing  to  pay.  Ferguson  gave  to  him  41»000i  and  to^ 
the  land.  The  transacUons  with  Ferguson  were  all  subsequent  to  Byaa's 
purchase.  Ferguson,  having  purchased  from  Brown,  says  that  Ryan  offered 
to  sell  him  his  interest  in  the  land  at  the  price  he  (Byan)  paid  for  it;  that  be 
gave  Byan  his  note  for  $830,  which  was  325  in  excess  of  Byun's  bid  and  tlie 
amount  he  had  piiid,  and  subsequently  paid  the  note  off.  The  payment  Byan 
admits,  but  says  that  he  intended  to  assign  him  his  interest  only  in  the  exe- 
cution bid;  meaning,  to  use  Jean's  language,  to  convey  that.  The  receipt 
executed  to  Ferguson  zeads:  **Becd.  of  John  J.  Farsuson  the  sum  of  three, 
hundred  and  thirty  dollars,  in  full  of  an  execution  m  Seinhartt  Ballard  if 
Co*  vs.  D.  Brown;  the  said  Byan  having  bought  the  property  of  the  said  D. 
Brown,  sold  under  this  execution,  Xo.  437.  This  payment  Is  made  in  lieu  of 
said  purchase  under  said  execution.  Dated  June  19*  1877.  {^gnedj  G.  H* 
Kyan."  In  three  monUis  after  Byan  had  Ud  the  fSOS  for  the  land,  he  re- 
ceived from  Ferguson  8330,  who  had  paid  Brown,  the  original  owner.  81,000. 
and  was  trying  to  perfect  his  title.  Byan  now  says  tbwb  nothing  was  said 
about  tlie  tax  sale  made  on  the  same  day.  and  that  Fe^uson  knew  the  taxes 
were  unpaid;  uid.  acting  on  this  most  singular  version  of  the  transaction, 
obtained  from  the  slieiiff  a  deed,  called  a  tax  deed,  and  brought  this  action 
against  the  children  of  Mrs.  Hunter,  to  vbxm  Fuguson  had  mid,  to  recover 
the  land  on  this  tax  title.  This  unoonsoionable  transaction  has  been  i^roved 
by  the  Judgment  below;  and  Byan,  for  the  failure  ai  Ferguson  or  Brown  to 
pay  814.25,  has  recovAed  of  tlw  children  of  Mrs.  Hunter  this  hmd.  The  sale 
of  the  land  and  the  tiUe  Is  all  r^ular;  but  the  transaction  with  Ferguson  la 
conclusive  aa  to  the  rights  of  these  parties,  and  leaves  the  claim  of  the  appel- 
lee unsupported  by  any  rule  of  law,  equity,  or  justice.  Here  the  purchaser  at 
the  tax  sale  had  secured  more  than  he  bid  for  the  land ;  and  if  nothing  had 
been  said  at  the  time,  but  the  act  of  payment  by  Ferguson  admitted,  it  would 
have  entitled  appellants  to  demand  theriglit  to  redeem.  With  Ferguson's  state- 
ments in  the  record,  that  are  rational  and  consistent  with  tliis  ordinary  busi- 
ness transaction,  this  claim  of  Byan  cannot  be  sustained  upon  the  mere  verbi- 
age of  a  receipt,  that  the  entire  transaction  fully  explains.  Tliis  judgment  la 
reversed,  with  directions  to  dismiss  tlie  peliuun. 


Galvbbt  «.  Alexander  et  ol. 
(Court  vf  AppecO*  cf  Sentucfty-         8,  ISSS.) 
1.  BxaoDTOBS  ATTD  Adminibtratobs — BAI.BS  UKDBB  Okdbb  or  CouBT— PaiOB  u  Ett- 

SENCE  OF  FbjLCD. 

Where,  upon  ezo^tioa  to  the  ooiDml8rioDer*B  report  of  judicial  sale  of  deoedanVs 
land  for  dlBtribution  among  tlie  heirs,  the  heirezoapting  oflera  t9,000,  wttbont guar- 
anty or  seouri^  for  the  lanOt  which  sold  for  tl,7iA.  the  ■mumnt  Dnnwht  at  the  sale 
Is  not  so  inadequate  as  to  raiiw  the  least  presumntuni  of  fraud,  and  the  sale,  having 
been  duly  advertised  and  pnbUoly  and  fairly  made,  will  not  he  disturbed. 

S.  Same— DBsOBiPTioit  or  Lun>  in  Rbpobt. 

Upon  judicial  sale  by  the  oommissioner  of  decedent's  land  fordietrihutloa  smoi^ 
the  heirs,  it  is  not  Indispensable  that  the  report  shall  oontsln  a  precise  sad  full 
description  by  metes  and  bounds  of  the  land  sold. 

Appeal  from  drcult  court,  Allen  county. 

Upon  petition  of  the  heirs  at  law  of  Fletcher  Oatewood,  deceased,  sale  was 
ordered  of  a  tract  of  land  belonging  to  decedent  for  the  purpose  of  distribu- 
tion uf  the  proceeds  among  the  heirs.   The  land  was  sold  to  J.  C.  Calvwt,  and 
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upon  exception  of      C.  Alexander  to  the  commiasioner^B  i^rt  ot  the  sale, 
the  sale  was  set  aside,  and  Calvert  appeals. 
W,  X.  Porter^  tot  appellant. 

Lewis,  J.  The  exceptions  to  the  report  of  the  oommisiiioner  were  filed  by 
appellee,  N.  C.  Alexander,  one  of  the  heirs  at  Uw  of  Fletcher  Gatewood,  who 
died  the  owner  of  the  land  sold,  and  were  based  upon  Uiree  grounds:  First. 
Because  no  description  ot  the  land  was  given  in  the  report.  Second.  The 
land  was  not  sufficiently  described  in  the  publication  of  the  notice  of  sale,  nor 
In  the  judgment  of  the  court  directing  the  sale.  Third.  The  land  did  not  sell 
for  its  value,  and  in  support  of  that  objection  an  advanced  bid  for  tlie  land 
was  offered  by  the  party  ext^pting.  The  tract  of  land  sold  was  fully  described 
by  metes  and  bounds  in  the  petition  for  the  sale  and  distribution  of  the  pro- 
ceeds among  the  heirs,  and  also  in  the  judgment  directing  the  sale.  It  has 
never  been  held  by  this  court  indispensable,  nor  is  there  reason  for  requiring 
a  precise  and  full  description  by  metes  and  bounds  of  the  land  to  be  set  out 
by  the  commissioner  either  in  the  advertisement  or  in  the  report  of  sale  by 
him,  although  in  this  case  he  did  actually  amend  his  report  so  as  to  thus  de- 
SCI  ibe  it.  The  land  was  sold  for  $1,715,  and  there  was  no  evidence  offered  on 
the  trial  it  did  not  sell  for  its  fair  value,  or  an^'thing  in  the  record  conducing 
to  show  it  would  at  another  sale  bring  a  greater  sum,  except  the  advanced  bid 
of  $2,000,  by  the  party  excepting  to  the  report,  which  is  unaccompanied  by 
any  security  or  guaranty.  So  far  as  the  record  appears  to  us  the  sale  was 
duly  advertised  and  publicly  and  fairly  made  by  the  commissioner,  and,  as  the 
price  at  which  the  land  was  sold  doee  not  appear  so  grossly  Inadequate  as  to 
raise  the  least  presumption  of  fraud,  we  see  no  reason  for  sustaining  the  ex- 
ceptions. It  is  stated  by  the  party  excepting  that  at  the  time  of  the  sale  her 
husband  was  sick  and  unable  to  attend  to  business,  and  has  since  died;  but  it 
does  nut  appear  ha  would  have  bid  for  the  land,  or  it  would  have  bruuglit 
more  than  it  did  if  he  had  been  well  and  present  When  judicial  sales  are 
duly  and  legally  made,  they  should  not  be  disturbed  for  inadequacy  of  price 
unless  it  is  so  great  as  to  raise  a  presumption  of  fraud,  or  unless  caused  by  the 
casualty  or  misfortune  of  a  party  interested  in  the  sale.  An  adherence  to  this 
rule  is  necessary  to  insure  fair  prices  at  judicial  sales,  in  which  the  parties 
are  directly  interested,  and  a  d^Murture  from  it  would  generally  have  tho  op- 
posite eifect. 

The  judgment  is  reversed,  and  cause  remanded*  with  directions  to  overrule 
the  exceptions  and  contlrm  the  report. 


OlEHOHS  «.  HOLTHEIDK 

(Court  of  Appeals  of  Kentucku.  Hay  10, 1888.) 

Equitt— Rbfobma.tio:(  ot  Died— Mistake. 

When,  In  settlement  of  a  claim  of  a  married  woman  against  an  estate,  a  sale,  di- 
rected by  the  court,  Is  made  to  her  of  land  belonging  to  the  estate,  bat  by  mistake, 
and  without  her  consent,  the  commissioner's  dieea  is  made  to  and  in  the  name 
of  her  husband,  who  has  paid  no  part  of  the  conaideraUon,  she  being  inexperienced 
in  business,  and  untU  liu  death  unaware  of  the  Tnistaka,  the  deed  will  be  oor^ 
reeled.) 

Appeal  from  LoalariUe  chancery  conrtw 

Suit  1^  Blanche  H.  Clemona  Holtheide  against  Mf^gte  Judge  demons  to 
correct  a  deed  made  by  mistake  to  and  In  the  name  of  plaintilTs  husband,  J. 
J.  Clemona,  deceased,  inatead  of  to  herself.  The  defendant  was  the  only 
child  of  the  husband.  Decree  was  for  the  plaintiff,  and  defendant  appeals. 

'As  to  the  mistakes  against  which  equity  will  relieve,  and  the  proof  necesBary  to  ob- 
tain the  reformation  of  a  written  instrament,  see  Hvtio  v.  Webster,  1 N.  Y.  Supp.  81fi; 
Ckiff  v.  Jones,  (Tex.)  8  S.  W.  Aep. 
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John  C.  Walkar,  for  appellant.   Man.  Mundyt  for  appellee, 

Lbwis,  J.  As  appears  from  the  pc'tition  in  this  case,  the  all^tlons  of 
which  are  sustained  by  the  proof*  tlie  p]ainti£F  (Hppellee)  was  the  grand- 
daughter and  ward  of  M.  Eean  at  tht;  time  of  hisdeatb;  and,  in  an  action  for 
the  settlement  and  distribution  of  tiia  estate,  it  was  ascertained  and  adjudged 
he  was  indebted  to  her  in  the  sum  of  about  911,000.  That,  to  satisfy  that 
and  other  demands  against  his  estate,  certain  real  estate  in  the  city  of  Louis- 
Tllle  was  adjudged  to  be  sold;  and  at  said  snle  J.  J.  demons,  the  husband  of 
the  plaintifF,  bid  for  and  twcame  the  purchaser  of  four  lots  described  in  the 
petition  and  judgment  in  this  action,  the  purchase  price  of  which  was  paid  bv 
entering  credit  therefor  upon  the  amount  found  due  by  her  guardian  to  the 
plaintiff.  But  the  plaintiff  states  that,  through  negligence,  cwelessness,  or 
mistake,  her  husband  received  the  commissioner's  dwd  for  said  lots,  of  which 
she  was  not  aware  until  since  his  death,  which  occurred  suddenly,  and  while 
he  was  away  from  home.  It  Is  clearly  shown  by  the  evidence  in  this  case 
that  the  deceased  husband  of  the  plaintiff  paid  no  part  of  the  purchase  price 
of  the  lots  in  question,  but  the  whole  of  it  was  paid  by  reducing,  to  that  ex- 
tent, the  amount  of  her  judgment  against  the  estate  of  her  late  gUHrdian, 
which  was  done  by  order  of  court;  the  jutlgraent  being,  at  the  time,  existing 
and  unsatistfed.  It  also  appears  that  the  plaintiff  was,  at  the  time,  just  about 
21  years  of  age,  and  had  no  experience  in  business;  and  the  management  of 
her  business  was  intrusted  to  her  husband,  and  she  believed  the  title  of  the 
lots  purchased  by  him  at  the  sale  would  be  and  had  been  oonveyed  to  her;  oth- 
erwise she  would  not  have  consented  to  have  them  paid  for  with  her  means. 
J.  J.  Clemens  left,  at  his  death,  one  child,  Maggie  Judge  demons,  the  defend- 
ant, an  infant;  also  child  of  the  plaintiff.  We  think  the  deed  was  made  by 
the  commissioner  to  J.  J.  demons  through  mistake,  and  without  the  knowl- 
edge or  consent  of  the  plaintiff;  and,  as  has  been  heretofore  held  by  this 
court,  relief  against  fraud  or  mistake  may  be  afforded  as  well  in  the  procure- 
ment and  execution  of  deeds  under  judgment  of  court  as  in  a  private  transac- 
tion. And  the  circumstances  under  which  the  deed  in  question  was  executed 
make  this  a  casedeserving  the  interposition  of  the  chancellor.  We  are  there- 
fore of  the  opinion  the  judgment  correcting  the  mistake,  and  directing  the 
title  of  the  lot  conveyed,  in  exctiange,  by  Judge,  as  well  »s  the  other  three, 
to  be  vested  in  the  plaintiff,  is  proper,  and  must  be  afUrmed. 


Atkinson  et  ux.  e.  Gowdy's  Adh'r. 

(Court  of  Appeals  of  Kentudey.   June  6, 1888.) 
MoKTGAGB—FoBECLOBURB— Homestead— HosBASD  and  Wifb. 

Though,  on  forectoaure  of  a  mortgBge  executed  'by  the  huBband  without  joining 
his  wife,  the  homestead  1b  sold  subject  to  her  homestead  aad  dower  rights,  the  sale 

S asses  the  iDterest  of  neither,  under  Gen.  St.  Ky.  c.  SH,  art.  18,  $  13,  which  proWdaB 
lat  DO  mortgage  or  other  releue  of  tbe  homestead  exemption  bqbU  be  valid,  un- 
less Bubaoribed  07  both  hoiband  and  wife,  and  aoknowledjted  and  recorded  In  the 
same  manner  as  conveyBoces  of  real  estate. 

Appeal  from  circuit  court,  Taylor  county. 

B.  N.  Atkinson,  having  a  wife  and  infant  children,  mortgaged  to  A.  F. 
Gowdy  a  tract  of  land  which  he  owned,  and  upon  which  he  lived  with  his 
family,  his  wife  not  uniting  in  the  mortgage.  A.  F.  Guwdy's  administrator 
brought  this  snit  agHinst  Atkinson  and  wife  to  foreclose  the  mortgage  and 
sell  the  land.  Defendants  clHiraed  a  homestead  therein, — it  being  of  less  value 
than  81,000;  but  a  sale,  subject  to  the  wife's  homestead  and  dower  rights, 
WHS  decreed;  and,  the  defendants'  exceptions  to  the  report  of  sale  having  been 
overruled  and  the  sale  confirmed,  they  appeal. 

Thos.  If.  Mines  and  /.  H.  Robinson,  lor  appellants.  &.  W,  Orttddooh  and 
R.  B.  FurjfMf,  for  appellee. 
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Lewis,  J.  The  jndgnaent  rendered  In  this  case  is,  in  substance,  that  the 
plaintiff,  in  virtue  of  the  mortgiige  executed  by  the  husband  alune,  the  wife 
not  uniting*  has  a  lien  on  the  land  for  the  payment  of  the  debt  sued  on,  and 
the  right  to  have  so  much  of  it  aa  maybe  necessary  sold,  subject  to  the  home- 
stead interest  of  Elizabeth,  the  wife,  and  B.  N.  Atkinson,  the  husbiind  and 
debtor;  the  land  Iwing  of  less  value  than  81,000.  It  is  not  clear  from 
the  transcript  before  us  whether  it  was  intended  by  the  lower  court  to  adjudge 
that  both  of  them,  or  only  tlie  wife,  is  entitled  to  the  homestead  exemption; 
for,  while  the  sale  is  directed  to  be  made  subject  to  the  interest  of  both  of 
them,  the  homestead  is  directed  to  be  allotted  to  her  only.  Under  that  judg- 
ment, the  commissioner,  as  he  reported,  sold  the  land,  subject  to  the  dower 
and  homestead  interest  of  £liziUietli  Atkinson,  for  the  sum  of  9200,  the  tract 
having  been  appraised  at  8687.90, — the  pLiintiff,  who  is  the  personal  repre- 
sentative of  the  mortgagee,  now  dead,  becoming  the  parchaser;  and  the  ex- 
cepti<Hi8  filed  to  the  report  of  sale  by  Atkinson  and  wife  were,  at  a  snbse- 
qaent  term  of  court,  overruled,  and  the  sale  conQrmed.  Section  18,  art.  13, 
c.  88,  Oen.  St.,  provides  that  '*do  mortage,  release,  or  waiver  of  such  exemp- 
tion,  [homcstewl,]  shall  be  valid,  unless  the  same  be  in  writing,  subscribed 
by  the  defendant  and  his  wife,  and  acknowledged  and  recorded  In  the  same 
manner  as  c<mveyances  of  real  estate. "  And  it  has  been  often  held  by  this 
coart  that  a  mortgage  in  which  the  wife  does  not  join,  does  not  pass  the 
homestead  right  of  either  of  them.  Thorn  v.  Darllngtont  6  Bnsh,  4«$;  Winff 
V.  Hayden,  10  Bush,  276;  Tong  v.  Eifari,  80  Ky.  152.  The  purport  of  the 
judgment  in  this  case  is  that  the  effect  of  the  mortgage  was  to  divest  the 
hiuband  of  his  homestead  right;  and  the  commissioner,  so  construing  It, 
s(dd  the  land  subject  only  to  tlie  dow»  and  homestead  right  of  the  wife. 
And  consequently,  if  that  judgment  stands,  the  purchaser,  upon  the  death  of 
the  wifie,  would  own  and  be  entitled  to  the  possession  of  the  entire  tract,  al- 
though the  husband  might  be  stiU  living,  and  a  bona  fide  housekeeper  with  a 
bmily.  A  mortgage  executed  by  tlie  husband  alone  does  not  operate  to  de- 
prive either  him  or  his  wife  of  the  homestead  exemption  right  in  the  land 
mortgaged,  nor  deprive  the  husband  of  the  power  to  sell  and  pass  a  complete 
title  to  the  purchaser  of  such  land  of  the  value  of  not  exceeding  81,000,  and 
invMt  the  proceeds  In  another  homestead.  We  think  the  court  eired  in  sub- 
jecting any  part  of  the  land,  or  Intmst  in  it,  to  sale,  to  satisfy  tlie  mortgage 
debt;  and,  as  the  purchaser  at  the  commissioner's  sale  acquired  nothing,  the 
sale  ought  to  have  been  set  aside,  and  the  action,  so  far  as  it  se^s  a  sale,  dis- 
missed without  prejudice.  Judgment  reversed  fur  further  praceedings  con- 
sistent  with  this  opinion. 


G0H3I0HWEALTH  «.  HAaomO  TSXFLR  CO, 
(Court  of  Appaita  of  Kentucky.  June  S,  1S88.)  - 

TaXATIOS— ElEM  PTION— COKPOHATIONS. 

Act  Ky.  Feb.  2, 1860,  incorporatinjf  the  Masonic  Temple  Company,  and  empower- 
ing it  to  purchaae  the  temple  and  corporate  righta  of  the  Maeonlc  Fraternity  of 
liOTiisviUe,  wboM  successor  it  was  to  be  In  case  «  such  purchase,  does  not  eotiUe 
the  purchasing  corporation  to  the  exemptioa  of  said  lot  from  taxation  granted  the 
Hasonic  Fraternity  of  Louisville  by  act  Ky.  March  10, 185S,  as  Immunity  from  tax- 
ation is  a  perBonal  privilege,  not  running  with  the  property  exempted,  and  does  not, 
In  the  absence  of  express  provisions  to  that  effect,  pus  with  the  sale  of  oorporsta 
rights. 

Appeal  from  Louisville  chancery  court. 

Helm  A  BriMf  for  appellant.  Wm.  Lindsay  and  ffoodloe  A  Roberts,  for 
appellee. 

Lewis,  J.  The  auditor's  agent  having,  as  provided  by  statute,  filed  in  the 
Jefferson  county  court  Information  tliat  appellee,  the  Masonic  Temple  Com- 
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pany.on  the  lOtli  day  of  January  of  each  of  the  years  1862  to  1883,  iDClustTe, 
owned  property  taxable  under  the  laws  of  the  state,  and  failed  to  give  in  a  list 
thereof,  which  consisted  of  a  lot  of  land  bounded  by  Jefferson,  Fourth,  and 
Green  streets,  in  the  city  of  Louisville,  and  improvements  thereon,  and  the 
county  court,  having  found  the  information  true,  assessed  the  value  at  985,000, 
and  the  aggregate  taxes  due  at  $8,593.50,  and  placed  the  same  in  the  bands  of 
the  sheriff  for  collection,  this  action  was  brought  to  enjoin  any  levy  on  or  sale 
of  };he  property  of  the  corporation  to  pay  the  taxes  so  assessed.  As  appears 
from  his  opinion,  made  part  of  the  record,  the  gi-ound  upon  which  the  judg- 
ment of  the  ctiancellor  was  rendered  perpetuating  the  injunction — and  an  af- 
firmance of  that  judgment  is  contended  lor  in  argument — is  that  the  lot  in 
question  has  by  statute  been  exempt  from  taxation.  By  an  act  of  the  legisla- 
ture, approved  February  27, 18^,  certain  persons  therein  named,  in  behalf  uf 
the  ofiicers  and  members  of  their  ri^spective  Masonic  institutions  in  the  city  of 
Louisville,  and  such  others  as  miglit  thereafter  be  created  and  apply  for  par- 
ticipation in  the  beneQts  of  the  act,  were  created  a  corporation,  under  the 
name  of  "The  Masonic  Fraternity  of  the  City  of  Louisville."  Tln'  corpora- 
tion was  empowered  to  own  and  dispose  of,  at  pleasure,  real  and  personal 
property,  not  exceeding  8250,000  in  value,  and  its  business  was  to  be  placed 
under  the  control  of  one  member  of  each  of  the  institutions  composing  it,  to  be 
styled  "The  Masonic  Board  of  Finance."  It  seems  that  some  time  after  its 
organization  the  corporation  purchased. the  lot  of  land  described,  and  com- 
menced the  erection  uf  a  Masonic  temple  or  hall  upon  it,  which  was  not,  bow- 
ever,  completed,  when  an  amendment  was  passed  January  9,  1854.  By  tliat 
act  it  was  provided  that  for  the  purpose  of  benevolence  and  charity,  and  the 
completion  of  their  temple,  the  Masonic  Fraternity  of  Louisville  might  issue 
bonds,  and  purchase  ground  upon  which  to  erect  an  asylum  for  indigent  Ma- 
sons, their  wives  and  orphans.  It  was  also  provided  that  those  wliu  had  or 
should  take  stocic  in  theMasonic  temple  might  constitute  a  savings  iostitutiou 
with  corporate  powers  and  privileges;  but  that  dividends  upon  the  stock 
tlierein  In  excess  of  10  per  cent,  should  l>e  given  in  aid  of  the  buildings  and 
charities  contemplated  by  the  act.  Further  provision  was  made  for  organiz- 
ing the  Masonic  Savings  Institution  by  an  act  passed  March  9,  1854.  in  which 
the  excess  of  dividends  were  required  to  be  paid  to  the  stockholders  in  the  Ma- 
sonic temple.  The  act  under  which  the  exemption  from  taxation  is  claimed 
is  entitled  "An  act  for  the  benefit  of  the  Masonic  Fraternity  of  Louisville,'* 
was  approved  March  10, 1856,  and  is  as  follows:  "That  the  lot  of  ground, 
*  *  *  with  the  improvements  thereon,  belonging  to  the  Masonic  Frater- 
nity of  Louisville,  be  *  *  *  exempt  from  taxation  for  state,  county,  and 
municipal  purposes:  provided,  however,  that  this  exemption  is  made  with  a 
view  to  enable  said  fraternity,  as  soon  as  a  sutllcient  fund  shall  have  been  ac- 
cumulated, to  establish  and  maintain  a  school  for  the  education  of  pour  and 
orphan  children, at  the  expense  of  said  fraternity;  and  the legialatare  reserves 
the  power  to  repeal  or  amend  this  act." 

Appellee  did  not  then  exist,  but  was  organized  as  a  corporation  under  an 
act  approved  February2,  1860,  tbe  first  section  of  which  is  as  follows:  "That 
it  shall  be  lawful  to  reorganize  the  corporation  of  the  Masonic  Fraternity  of 
Louisville,  as  herein  provided,  in-  order  to  raise  the  necessary  funds  to  pay  the 
debts  not  secured  by  mortgage  or  deed  of  trust,  and  punctual  payment  of  in- 
terest on  its  debts."  Certain  persons  named  in  tbe  act  were  appointed  com- 
missioners to  open  books  of  subscription  and  raise  stock,  and  a  list  of  8ubacril>- 
ers  of  stock  having,  as  provided,  been  filed  in  the  county  court,  they  then  be- 
came a  corporation  under  the  style  mentioned.  And  Mai'ch  31, 1860,  a  tripartite 
deed  was  executed  between  the  Masonic  Fraternity  of  Louisville,  of  the  first, 
IsHi\c  Cmmie,  trustee,  of  the  second,  and  the  Masonic  Temple  Company,  of  tlie 
third  part.  By  the  terms  of  that  deed  the  absolute  title  to  the  lot  in  question, 
together  with  all  claims  owing  to  the  Masonic  Frattf  nity  of  Louisville,  was 
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conv^ed  to  the  Masonic  Temple  Compsny  for  the  recited  consfderatlmi  of  one 
dolkir'paid,  and  the  covenant  of  the  latter  company  to  pay  the  debts  Iticnrred 
in  erecting  the  temple,  to  sareCromle  harmless  from  personBritabilltyliy  rea- 
son of  the  deed  of  trust  made  to  and  accepted  by  him  for  the  benefit  uf  the 
creditors  of  the  first-named  company,  and  to  release  the  Masonic  institutions 
befoi^  mentioned  from  payment  of  their  resonrees  and  revraues,  as  required 
by  regulations  between  them  and  the  board  of  finance. 

It  is  not  necessary  to  decide  the  question  of  tlie  Tiilidity  of  the  act  of  March 
10,  1856,  exempting  from  taxation  the  lot  upon  whidi  the  Masonic  temple 
was  erected;  but  we  will  simply  inquire  whether  that  exemption  has  inured 
to  appellee,  claiming  to  be  the  successor,  and  entltletl  to  the  franchises,  of  the 
former  corporation.  Sections  8  »nd  16  of  the  act  of  1860  nre  principally  r&> 
lied  on  in  support  of  appellee's  claim  to  the  exemption  of  the  property  from 
taxation.  t»ection  8  providea  that  "the  president  and  directors  shaJI  have  the 
power  and  authority  to  purchase  the  Masonic  temple  and  tlie  corporate  rights 
of  the  existing  corporation,  subject  to  the  mortg»gf  b  on  the  same,  or  rent  out 
the  rooms  in  said  temple,  and  any  of  its  franchises,  and  apply  the  rents  and 
profits  to  the  payment  of  interest  on  tlie  mortgage  debts  and  on  the  principnl 
stock,  until  the  mortgage  debts  sliaii  be  discharged,  and  the  rents  and  profits 
shall  be  sufllcient  not  only  to  pay  the  preferred  stockholders  not  exceeding  10 
percent,  per  annum  interest,  and  all  the  stockholders  the  same  dividend;  after 
which  there  shall  be  no  preferred  stock."  Section  16  is  as  follows;  "That 
when  this  corporation  is  organized  and  becomes  the  purctiaser  of  the  Masonic 
temple,  it  shiUl  l>e  the  successor  of  the  corporation,  the  Masonic  Fraternity 
of  Louisville."  Immunity  from  taxation  is  from  its  nature  a  personal  priv- 
ilege, which  can  be  granted  by  the  legislature  only  in  consideration  of  public 
service  to  be  rendered  by  the  beneficiary,  or  to  religious  bodies,  charitable 
institutions,  or  schools.  It  is  not  an  estate  or  interest  running  with  the  par- 
ticular property  exempted,  nor  can  it  be  transferred  by  sale  or  succession  with- 
out statutory  authority,  and,  to  entitle  a  purchaser  or  successor  to  the  benefit 
of  it,  the' intention  of  the  legislature  to  continue  the  privilege  must  be  clf-ar 
and  express;  for  relinquishment  of  the  taxing  power  of  a  state  is  never  to  be 
presumed.  Such  has  been  the  ruling  of  the  supreme  court  of  the  United 
States  and  of  this  court,  and  any  other  would  be  against  public  pt^icy  und 
common  justice,  as  well  as  subversive  of  the  sovereign  authority  of  the  state. 
Morgan  v.  Louisiana,  93  U.  S.  221;  Wilson  v.  Oaines,  103  U.  S.  417;  Rail- 
road Co.  V.  Palmes,  109  U.  S.  224,  3  Sup.  Ct.  Rep.  193;  Bradley  v.  McAtee, 
7  Bush,  667;  Railroad  Co,  v.  Com.,  9  Bush,  439.  It  therefore  follows  that 
the  corporate  rights  which  appellee  was  by  section  8  empowered  to  purcliase 
from  the  Masonic  Fraternity  of  Louisville  must  be  regarded  such  rights  or 
privileges  merely  as  were  essential  to  the  existence  of  that  corporation,  or  ac- 
complishment of  the  object  of  its  creation,  and  not  as  including  immunity 
from  taxation,  which  is  a  privilege  the  legislature  may  grant  to  one  crompimy, 
and  not  intend  nor  have  the  power  to  grant  to  Huother.  It,  however,  makes 
no  difference  what  meaning  may  be  given  to  the  words,  for  by  the  terms  of 
the  deed  appellee  acquired  title  to  the  property,  and  to  nothing  else  except 
the  claims  mentioned.  Nor  do  we  think  the  exceptional  privilege  claimed  by 
appellee  can  be  justified  by  section  16  without  giving  to  the  word  "successor" 
therein  used  a  meaning  forbidden  by  the  rule  of  coustruction  just  mentioned. 
It  is  a  fair  and  legitimate  inference  that  the  legislature  intended  to  give  to 
appellee,  as  a  corporation,  the  right  and  privilege  to  purchase,  own,  and  con- 
trol the  Masonic  Temple  building;  but  the  intention  to  exempt  it  from  taxa- 
tion after  being  thus  acquired  is  not  expressed,  nor  can  it  be  reasonably  in- 
ferred from  the  language  used.  On  the  contrary,  looking  at  the  provisions  of 
the  act  of  1860  alone,  without  reference  to  the  sul>3equent  conduct  of  appel- 
lee, it  is  evident  tlie.  purpose  uf  those  who  procured  the  passage  of  it,  and  the 
organixation  under  It,  was  the  purchase  of  the  property  as  an  Investment  for 
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their  own  benefit;  and  obvionsly  in  order  to  make  it  as  profitable  to  tfaem- 
selves  as  possible,  by  gt>ttlng  the  property  «t  less  than  its  actual  cost,  without 
regard  to  the  interest  of  llie  institutions  composing  the  Masonic  Fraternilgr 
of  Louisville,  it  was  provided  in  the  act  that  stockholders  in  that  company 
could  become  such  in  the  one  about  to  t>e  formed  only  by  surrendering  two 
sliares  for  one,  and  paying  $10  besides,  and  that  all  the  shares  in  the  old  might 
be  purchased  up  by  stockholders  in  the  new  company.  Power  was  couferred 
to  pay  off  the  debts  incurred  in  erecting  the  building  by  issuing  and  disposing 
of  preferred  stock  by  sale  or  exchange,  and  all  was  made  personal  estate  and 
assignable.  Power  was  also  given  to  organize  the  savings  institution  pro- 
vided for  in  the  act  of  1854,  or  to  rent  the  right  to  organize  the  same  to  oth- 
ers, and  finally  so  much  of  the  charter  of  the  Masonic  Fraternity  of  I/)uia- 
ville  and  the  amendments  thereto  as  oonflicled  was  repealed.  We  perceive 
nothing  in  the  charter  of  appellee  distinguishing  it  from  those  ordinarily 
granted  to  oorporations  organized  for  purely  businees  purposes.  It  is  true, 
there  is  a  provision  that  the  Grand  Lodge  of  Kentucky  may  become  a  stock- 
holder, and  another  that  at  least  one-half  the  directors  shall  be  affiliated  Ma- 
sons. But  neither,  it  seems  to  us,  constitutes  a  reason  for  the  exemption 
claimed.  There  is  neither  by  the  act  of  1860.  nor  by  the  deed  undw  which  it 
acquired  title  to  the  property,  any  obligation  imposed  upon  appellee  to  estab- 
lish and  maintain  a  school  for  the  education  of  poor  and  orphan  children, 
which  was  the  inducement  and  condition  of  the  exemption  granted  by  the  act 
of  1856,  but  it  is,  and  lias  lieen  from  the  beginning,  free  to  appropriate  the  sur- 
plus rents  and  profits  to  the  sole  use  of  its  stockholders.  It  exacts  rents  from 
the  Masonic  bodies  that  occupy  rooms  in  the  building,  a  portion  of  which  is 
used  OB  a  theater,  and  other  portions  for  stores;  and  although,  during  the  28 
years  that  have  elapsed  since  it  was  organized  and  become  the  owner  of  the 
property,  large  profits  have  accrued,  and  been  divided  among  the  stockhold- 
ers, no  step  tuts  been  taken  nor  intention  shown  to  comply  with  the  conditions 
upon  which  the  privil^e  was  granted  to  the  former  company  that  it  now 
claims  the  benefit  of.  In  our  opinion,  appellee  occupied  in  this  cas^  the  same 
position  that  would  any  other  corporation  having  money  invested  in  real  prop- 
erty for  the  exclusive  use  and  benetlt  of  its  stockholders.  The  judgment  is 
reverscNd,  and  cause  remanded,  with  directions  to  dissolve  Uie  inJuncUtm  and 
dismiss  the  petitim. 


BOUQUETTE  V.  RYAN  et  O/. 

(Court  of  Appeals  of  KerUucky.   June  12, 1888.) 

PAXTNHBSHIF— Purchase  or  Firm  Fbopbrti  bt  Pabtnkb  at  Fobbclosubb  Sals. 

Plaintiff,  defendant,  and  two  others,  bein^  each  the  owner  of  an  undivided  one- 
fourth  interest  in  a  tract  of  land,  fonned  a  partnership  for  mialntr  purposes,  put- 
ting in  the  land  as  capital  stock,  uid  agreeing  to  contribute  a  specinc  sum  aa  work- 
ing capitaL  E^aintUx  and  the  two  others  executed  mortgages  on  their  interest  to 
■ecure  their  individoal  debts,  for  which  neither  defendant  nor  the  firm  was  liable, 
under  which  the  land  was  sold,  and  bought  by  defendant,  who  sold  it  agsdn  at  a 
large  profit.  Held,  in  an  action  to  recover  a  snare  of  such  profit,  that,  the  sale  be- 
ing for  the  individual  debts  of  the  partners,  defendant's  pundiase  did  not  inure  to 
the  benefit  of  the  firm,  and  that  he  was  not  liable  to  plaintiff  for  aoeh  pioflt. 

Appeal  from  circuit  court,  Muhlenberg  county. 

WeiT,  Weir  ifi  Walker  and  IV.  iV.  rf-  /.  Stpeenejf,  far  appellant.  Andrew 
J.  Kellar  and  Wilbur  F.  Browder,  for  appellees. 

Bennett,  J.  Under  a  judgment  rendered  in  the  Muhlenberg  circuit  court 
in  the  case  of  if.  P.  Reno  v.  E.  D.  Payne,  etc.,  for  the  sale  of  the  property 
described  in  the  pleadings  in  this  case  as  the  "Mud  Kiver  Goal  Mines,"  con- 
sisting of  about  2,600  acres  of  land,  said  land  was,  on  the  I5th  day  of  July, 
1878,  sold  by  the  court's  commissioner,  and  the  appellee  J.  B.Kyau  purdiased 
it  at  the  price  of  97»350.   Ue  executed  bond  for  tlw  purchase  price,  w  ith  A.  U. 
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Boswell  and  J.  W.  Jewell  as  bis  sureties  theraon.  There  was  a  verl»1  agre»- 
meiU,  at  the  time  of  said  purchase,  that  BTan,  Jewell,  and  Boswell  were  to  be 
partners  in  said  purchase.  In  proportion  of  one-lialf  to  Uyan,  and  one-fourth 
each  to  Jewell  and  Boswell,  and  each  was  to  pa7  the  purchase  money  in  pro- 
portion  to  his  interest  in  the  Innd.  By  reason  of  some  litigation  that  sprang 
up  about  the  time  of  the  sale,  the  sale  was  not  confirmed  until  1880,  when  the 
sale  was  confirmed,  and  a  deed  made  to  Byan.  The  deed  was  made  to  Xiyan 
witiiout  requiring  the  payment  of  the  purchase  money  in  full.  By  a  deed 
bearing  date  the  10th  of  December,  1880.  the  appellee  Byan  conveyed  to  the 
appellant,  Bouquette,  Jewell,  and  Boswell.  one-fourth  each  of  said  land;  tlie 
appellant  agreeing  to  pay  for  his  one-fourtli  interest  the  sum  of  ten  thousand 
dollars.  Four  thousand  eight  hundred  and  fifty-six  dollars  and  seventy-seven 
cents  was  paid  ia  discharging  balance  of  the  purchase  money  tliat  Byan  yet 
owed  on  the  land;  and  five  thousand  one  hundred  and  forty-four  dollars  and 
twenty-three  cents  was  paid  in  a  short  time  thereafter.  On  the  following 
day,  the  11th  of  December,  1880,  the  appellant,  appellee,  Jewell,  and  Boswell, 
entered  into  a  written  contract  of  copartnership  under  the  firm  name  of  the 
Mud  Biver  Coal  Company,  by  the  terms  of  which  each  member  contributed 
his  fourth  interest  in  the  property  as  an  equal  part  of  the  capital  stock  paid 
in.  Also,  Jewell  being  indebted  to  C.  &  G.  Green  &  Co.,  of  Kew  Orleans,  in 
the  sum  of  •7,500,  for  whom  the  appellant  was  the  agent,  and  had  in  charge 
the  collection  of  this  debt,  be,  on  the  11th  day  of  December,  1880,  induced 
Byan,  Jewell,  and  Boswdl  to  join  with  him  in  executing  a  mortgage  to  0.  & 
O.  Green  &  Go.  on  the  entire  tract  of  land,  to  secure  said  firm  in  tlie  payment 
of  said  debt.  On  the  6th  of  March,  1882,  the  appellant  executed  to  C.  &  0. 
Green  ft  Co.  a  mortgage  on  his  one-fourth  interest  in  said  land,  to  secure  them 
in  a  debt  of  $4,900,  bearing  interest  from  the  llLb  day  of  December.  188U. 
The  Jewell  note  for  87,500  and  the  Bouquette  note  for  04,900  having  fallen 
due.  C.  &  Q.  Green  &  Co.  instituted  proceedings  in  the  Muhlenberg  circuit 
court  for  the  purpose  of  subjecting  said  land  to  the  payment  of  these  debts. 
At  the  decretal  sale,  the  appellee  Byan  purchased  the  interest  of  Jewell  and 
Boswell  in  said  land,  they  being  jointly  bound  as  principals  for  said  debt,  at 
a  price  sufficient  to  discbarge  said  debt,  interest,  and  cost;  he  also  purchased 
the  appellant's  interest  in  said  land  at  a  price  sufficient  to  pay  his  debt,  inter- 
est, and  cost;  whereby  he  became  the  owner  of  the  entire  tract  of  land.  After 
this  purchase,  he  formed  a  partnership  with  some  parties  in  Nashville,  Tenn., 
by  the  terms  of  which  they  were  to  and  did  pay  off  the  purchase  price  of  said 
interests,  ete^  The  sale  was  confirmed,  and  the  entire  property  is  now  owned 
and  controlled  by  the  new  firm.  These  Nashville  parties  agreed  to  give  the 
appellee  Byan  825.000  for  three-fourths  interest  in  said  land.  After  ihe  new 
partnership  was  formed,  the  appellant  instituted  this  action  in  equity  against 
the  appellee  Byan,  and  the  other  members  of  the  new  firm,  in  which  he  al- 
leges that  his  purchase  was  not  upon  tbe  consideration  expressed  in  the  deed, 
to-wit.  that  he  gave  $10,000  for  one-fourth  interest  in  the  land;  that  on  the 
10th  day  of  December.  1880,  the  day  of  the  date  of  the  deed,  he  took  from 
Byan.  Jewell,  and  Boswell  the  following  writing:  "Greenville,  10th  De- 
cember. Louis  P,  Rotiquette,  New  Orleans — Dear  Sm:  In  consideration 
of  your  having  advanced  the  sum  of  ten  thousand  dollars  for  the  purpose  of 
enlarging  the  Mud  River  Coal  Company  business,  we,  the  undersigned,  agree 
to  pay  you  five  hundred  dollars  per  annum  interest  on  same  for  three  years 
from  date,  being  together  fifteen  hundred  dollars,  which  sum  we  reserve  to 
ourselves  the  right  to  liquidate  at  any  and  all  times  before  their  maturity,  as 
specified  herein;  said  maturity  being  lOth-l^th  December,  1883.  We  remain 
yours  respectfully,  J.  W.  Jewell.  J.  B.  Byan.  A.  B.  Boswell."  Theap- 
pellant  alleges  that  the  foregoing  writing  expresses  tlie  true  consideration  of 
his  purchase,  and  that  said  sum  of  910.IM)  was  never  applied  by  Byan,  eto., 
to  the  enlarging  of  said  mines;  that  liyun  was  personally  bound  to  pay  off  the 
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mortgage  debt  of  87,500;  that  he  failed  to  do  bo,  suffered  said  property  to  be 
sold,  and  pass  into  his  own  and  other-hands;  that  Kyan's  purchase  redounded 
to  the  benefit  of  the  old  firm,  etc.  He  claims  that  he  is  entitled  to  the  91,500 
mentioned  In  suid  writing;  also  that,  bj  reason  of  the  failure  of  Ryan  to  ex- 
pend said  810,000  in  enlarging  said  mines,  he  has  been  damaged,  etc.,  aud 
that  he  is  entitled  t^  recover  said  sum,  together  with  interest  thereon,  less 
82,500.  the  real  value  of  bis  one-fourth  interest;  that  he  is  entitled  to  recover 
his  proportion  of  the  825,000  that  Uyan  receiver  for  three-fourths  of  said  land. 
The  circnit  conrt  rendered  judgment  for  the  appellant  for  sidd  81.500  and  in- 
terest thereon,  and  one-fourth  of  the  interest  on  the  85.144.23.  The  appel* 
lant.  claiming  that  he  is  entitled  to  more  than  he  recovered  judgment  for,  has 
appealed  to  this  court.  The  appellee  Kyan  has  taken  a  cross-Appeal.  The  ap- 
pellee Ryan  contends  that  the  810,000  paid  by  the  appellant  was  a  payment 
for  the  one-fourth  of  the  land  sold  to  him,  and  not  as  an  advancement  to  be 
used  in  enlarging  the  mines,  and  that  the  writing  sued  on  was  not  executed 
with  the  understanding  that  the  money  was  to  be  received  and  used  as  an  ad- 
vancement for  the  purpose  of  enlarging  the  mines,  but  It  vras  understood  and 
agreed  that  said  writing  was  not  to  be  enforced,  etc. 

The  facts  established  by  the  record  are  that  the  contract  for  the  sale  of  one- 
fourth  of  the  property  to  the  appellant  was  made  about  the  7th  or  8th  of  De- 
cember, and  the  deed  was  actnally  made  on  the  10th  of  the  same  month.  Judge 
Eaves,  who  drew  up  the  deed,  swears  that  all  the  parties  came  to  bis  office  in 
the  town  of  Greenville,  and  i-equested  him  to  draw  up  the  deed.  He  says  be 
drew  the  deed  inexact  conformity  with  instructions.  Tbedeed  expresses  that 
the  appellant  was  to  pay  810,000  as  the  price  of  the  land.  He  says  that  he,  at 
the  instance  of  the  appellant,  ascertained  the  amount  of  the  original  purchase 
money  that  Ryan  owed  on  the  land,  and  at  tlie  instance  of  the  ^pellant  in- 
serted said  sum  in  the  deed  as  the  CHsh  payment;  that,  on  the  next  day.  he. 
at  the  instance  of  the  appellant  and  the  others,  drew  up  the  articles  of  copart- 
nership, in  which  8^^,000 — 82,000  each — was  agreed  on  as  a  working  capital; 
that  on  the  same  day  he  drew  up  the  mortgHge  to  G.  &  G.  Green  &  Co.  to  se- 
cure the  payment  of  the  87,500.  He  says  that  not  a  word  was  said  to  the 
effect  that  the  money  that  the  appellee  was  to  pay  was  to  be  used  for  the  pur- 
pose of  enlarging  the  mines,  but  tiiat  the  deed  expresses  precisely  what  the 
parties  agreed  on.  .Judge  Eaves'  evidence  is  fully  sustained  by  that  of  Ryan. 
Jewell,  and  Buswell.  Also  It  Is  well  established  that  the  verbal  agreement, 
made  in  the  country  just  a  few  days  before,  did  not  embrace  any  agreement 
or  understanding  that  said  purchase  money  was  to  be  used  for  the  purpose  of 
enlarging  the  mines.  On  the  contrary,  the  same  was  agreed  on  as  the  price 
of  the  land.  Also  the  fact  that  88,000  was  agreed  on  as  the  working  capital* 
each  member  putting  in  his  share,  is  a  strong  circumstance  against  the  con- 
tention of  the  appellant.  Also  the  fact  that  84,856.77  of  the  810,000  was,  by 
the  direction  of  the  appellant,  applied  to  the  payment  of  the  purchase  monej 
then  due  on  the  land  by  Ryan,  put  it  out  of  the  power,  aa  the  appellant  knew, 
of  Ryan,  Jewell,  and  Boswell,  to  apply  the  same  to  the  enlargement  of  the 
mines.  He  was  also  iMund  to  know  that  they  had  not  the  means  with  which 
to  supply  the  place  of  the  money  for  such  a  purpose.  Also  it  is  clearly  estab- 
ILsbed  that  said  writing  does  not  bear  its  true  date.  The  proof  clearly  shows 
that  it  was  written  and  signed  at  South  Oarrollton  on  the  14th  or  15th  of  De- 
cember, after  tbedeed,  articles  of  partnership,  and  mortgage  had  been  written 
and  signed.  It  also  appears,  by  a  decided  preponderance  of  evldent-e.  that 
B»ld  writing  was  suddenly  sprung  upon  the  appellees  Jewell  and  Boswell;  that 
they  protested  against  signing  it,  for  the  reason  that  It  was  not  in  accordance 
with  the  agreement;  tliat  they  were  then  assured  that  it  was  not  to  have  any 
effect  upon  the  agreement  already  made;  and  that  its  only  effect  was  to  show 
a  rebate  of  81.500.  which  would  never  be  Insisted  on;  and  with  that  under- 
standing they  signed  it.  Some  time  after  this,  as  we  an  inffwmad  by  the 
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record,  the  appelant  told  sereral  persons  that  he  had  bought  one-fourth  In- 
terest in  the  mined  at  the  price  of  810.000,  and  had  paid  for  it.  He  told  this 
to  one  of  the  firm  of  C.  &  G-.  Oreen  Sc.  Co.  after  his  return  to  Kew  Orleans. 
Had  it  been  true,  as  now  contended  by  him,  that  he  advanced  610,000  to  Kjan, 
JeweU,  and  Boawell,  it  would  have  been  much  easier  to  reconcile  his  conduct 
consistently  with  his  duty  to  them.  There  are  other  facta  that  materially  aid 
in  the  solution  of  this  case.  They  are  that  the  appellant  came  to  Kentucky* 
as  the  agent  of  C.  &  G.  Green  &  Co.,  for  the  purpose  of  securing  a  debt  of 
97,500  that  JhwHI  owed  said  firm.  His  power  was  plenary.  On  the  10th  of 
Secemlier,  the  day  the  deed  was  executed  to  him,  he  telegraphed  to  said  firm 
to  send  him  a  draft  for  94,900,  to  be  advanced  to  Jewell  for  the  purpose  of 
being  used  in  the  stone  business.  The  firm,  supposing  that  this  sum  was  to 
be  advanced  in  the  interest  of  securing  the  S7,500,  sent  the  draft;  but  this 
draft  was  used  by  the  appellant  for  the  purpose  of  paying  the  first  installment 
on  the  land  that  be  purchased  from  Ryan.  The  appellant  then  induced  the 
execution  of  the  mortgage  to  said  firm  for  the  purpose  of  securing  the  pay- 
ment of  the  $7,500  that  Jewell  owed  it.  There  was  yet  $4,900  unaccounted 
for,  so  he  induced  Jewell  to  execute  to  the  firm  his  note  for  the  $4,900,  upon 
the  assurance  that  the  note  would  be  returned  to  him  as  soon  as  he  (the  ap- 
pellant) arrived  at  New  Orleans.  By  and  by  the  firm  was  apprised  of  the  ap- 
pellant's conduct.  They  then  returned  to  Jewell  his  note,  and  took  a  mort- 
gage on  the  appellant's  interest  in  the  land  to  secure  the  payment  of  said  sum. 
It  may  be  inferred  that  the  appellant's  object  in  obtaining  said  writing  from 
Ryan,  Jewell,  and  Boswell  was  to  aid  him  in  some  way  in  explaining  his  con- 
duct to  said  firm.  Be  this,  however,  as  it  may»  the  facts  are  clearly  against 
tlie  appellant's  theory  of  the  case. 

In  the  case  of  C.  &  G.  Green  &  Go.  against  the  appellant,  the  circuit  court 
decreed  a  sale  of  his  one-fourth  interest  in  said  land  for  the  purpose  of  satis- 
fying his  mortgage  debt  to  said  firm.  This  was  right.  In  the  case  of  said 
firm  against  the  appellee  Ryan,  etc.,  the  circuit  court  decreed  that,  inasmuch 
as  Jewell  and  Boswell  were  principals  in  said  debt,  their  interest  in  said  land 
should  be  first  oftered  for  sale. ,  We  see  no  objection  tu  this.  As  the  appel- 
lant's, Jewell's,  and  Boswell's  respective  interests  in  said  land  were  offered 
for  saje  to  satisfy  the  debts  that  they  owed  as  principals,  the  appellees*  pui^ 
chase  of  the  same  did  not  inure  to  the  benefit  of  said  firm. 

The  judgment  of  the  circuit  court  is  affirmed  on  the  original  and  reversed 
on  the  cross-appeal,  and  the  case  is  remanded,  with  directions  to  dLsmisa  the 
appeUant'B  action. 


MolLTAIN  V.  POKTEB  et  ah 

(Court  of  Appeal*  of  Sentud!cv>   Ajwll  7, 1888.) 
D«Ki>— Effect— Aftek-Acquibbd  Titlb. 

Where  a  life-tenaot  conveys  In  fee,  covenanting  tot  good  title,  and  thereafter  In- 
herits the  fee,  such  after-acquired  title  inures  to  the  grantee,  and  does  not  pass  to 
the  heirs  of  such  life-tenant. 

On  petition  for  rehearing.   For  former  opinion,  see  7  S.  W.  Rep.  309. 
W.  J,  HmdHak  and  W,  G*  Sharing,  for  appellant.   /.  P.  MoCartn^t  tor 
appellees. 

Lewis,  J.  The  opinion  heretofore  rendered  in  this  case  Is  extended  for  the 
purpose  of  indicating  tlie  quantity  of  land  for  which  appellees  should  have 
Judgment,  about  which  counsel  suggest  there  may  be  some  question.  De- 
ducting from  the  original  tract  of  160  acres,  47  acres,  one-flftb  of  which  be- 
longs to  appellant,  there  renuun  113  acres,  one-flftb  of  which,  being  22  and 
3-5  acres,  belonged  to  Orville  Leforge,  and  one-lialf  thereof,  being  11  and  3-10 
acres,  passed  at  his  death  to  his  mother,  Eliza  Jane  Leforge,  now  dead,  and 
v.8B.w.no.8— 46  ^g,,,,,  Google 
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la  daimed  hj  inheritance  by  appellees,  her  four  aurriving  children.  But  as 
aha  bound  herself  for  a  good  title  to  the  47  and  16  acre  tracts,  which  appellees 
seek  to  recover,  there  should  be  deducted  from  Uioee  two  tracts,  and  adjudged 
to  belong  to  appellant,  11  and  8-10  acres,  in  addition  to  the  one-flfth  of  the  47 
acres  to  which  appelluit  is  entitled  in  virtue  of  Orviile  Leforge's  couvejanoe 
to  him. 


LouiBvnxB  ft  N.  B.  Go.  v.  Mitchell. 
(Court  ctf  AppeaU  of  Kentuxky.  Jnua  7, 1888.) 

1.  NlOLlOaNCa— FlUDIXO — QbNBBAX,  ALIJtGl.TION. 

Where  one  is  injured  l^^  the  -aegligeuce  of  b  railroad  oompany,  an  allegation  of 
negllfenoe,  without  averring  it*  degree,  Is  taffiolent  to  entitle  mm  to  recover  for 
any  degree  of  culpable  negligemM  toat  may  be  estabUshad  hy  the  evidence.* 

3.  Sura— Gboss  Nboliqekoi— Qunnoir  for  JmtT. 

When  there  la  some  competent  evidenoe  authorised  by  the  pleadings  that  the  in- 
]ary  complained  of  resulted  from  grosA  Degligeoce,  and  theexisteaoe  of  such  oeffU- 
genoe  Is  neoessaiy  to  a  reoovexy,  uia  quesuon  whether  the  injniy  was  so  eaosed  Is 
properly  snhmitted  to  tlie  jury. 

8.  Sura— iNSTBDonoys. 

When  the  court  by  its  iDStTUOtlons  property  defines  what  would  oonsUtute  gross 
and  ordinary  negligence  on  the  part  of  a  conductor,  interrogatories  as  to  whether 
ttte  injuiy  complaiaed  of  resoltea  from  tbia  gross  ueg^lgsnoe  of  sidd  ctmductor  an 
not  improperly  misleading  or  suggestive,  the  Jury  having  sIbd  been  tnstmoted  as  to 
the  burden  of  proof. 

4.  Baxm. 

Where,  in  an  action  for  damages  for  Injuries  oooasioned  by  negligence  of  defend* 
ant,  the  jury  are  instructed  that  in  case  they  answer  certain  Interrogatories  lo  a 
certain  way,  they  will  then  find  "  what  sum  wQl  reasonably  compensate  plaiutifl  for 
the  injuries  sustained  because  of  Boch  negligence, — the  bodily  and  mental  safTering 
(If  any)  resulting  directly  from  such  injuries ;  and  the  Impairment  of  capacity  (u 
any}  to  labor  and  enjoy  lus  resulting  also  from  such  injury,  "^ridenoe  that  |dain- 
tlff  Dad  a  family  1b  thereby  withdrawn  from  the  oooslderaUon  of  the  jury,  and  its 
improper  admission  Is  no  ground  for  reversal  of  jndgmoit. 

6.  Sami— EviDsiroa.  . 

Where  a  conductor  oontrolliag  a  train  orders  a  new  movement  before  his  brake- 
man  has  a  reasonable  time  to  get  from  between  the  cars  after  «>  airing  a  coupling,  it 
is  gross  negligence. 

6.  Appiai/—Rkvi»w— Special  Vsnmcr. 

The  special  findings  of  a  jury,  like  a  general  verdict,  cannot  be  dlstuxted  upon  w- 
peal  upon  the  ground  that  they  are  agunst  the  weight  of  the  evidenoe^  nninss  toe 
error  u  flagrant. 

7.  DAKJ.OBB— Personal  iN^tratBS. 

The  verdict  of  a  luir  awarding  to  a  brakeman  $10,000  damages  for  the  loss  of  a 
foot,  not  being  so  glaringLy  excessive  as  to  appear  to  nave  resulted  from  pasdoi  or 
prejudice,  wiH  not  be  disturbed.*  ■ 

Appeal  from  ooart  of  common  pleas,  Jefferson  ooon^. 

Action  by  Robert  S.  Mitchdl»  ^pellee,  against  the  LoaisviUe  A  KashviUe 
Bailroad  Company,  appellanc,  for  injuries  receiTed  while  in  the  employ  of  de- 
fendant in  the  capacity  of  brakeman. 

i8ee  Railroad  Co.  t.  Lee,  (Tex.)  7  S.  W.  Rep.  and  note;  Railroad  Co.  t.  Jbnea, 
(Ala.)  8  South.  Rep.  903;  Railroad  Co.  v.  Fudge,  (Kan.)  18  Fac.  Rep.  — . 

■As  to  excessive  damages  lo  actions  for  injuries  to  the  person^see  Railway  Co.  t. 
Ware,  (K^.)  1  S.  W.  Rep.  493,  and  note;  Railroad  Co.  v.  Hewitt,  (Tei.)  8  S.  W.  Rep. 
703;  RaUroad  Co.  v.  Thompson,  (Hiss.)  1  South.  Rep.  840;  Triese  v.  01^,  (Minn.) 
W.  Rep.  867;  Schroth  T.  C&ty,  (Wis.)  Id.  621;  Fitzgerald  t.  Dobson,  (Me.)  7  AtL  Rep. 
704;  Knapp  v.  RaUroad  Co.,  (Iowa.)  S2  N.  W.  Rep.  18;  Railway  Co.  v.  Davidson. (Tex.) 
48.  W.  Rep.  086;  Railroad  Co.  v.  Stacker,  (Tenn.)  6  a  W.  Hep.  787:  Abbot  v.  ToUiTar, 
(Wis.)  86  K.  W.  Rep.  622;  Hurt  v.  Railway  Co./(Mo[)  7  8.  W.  Rep.  1;  Maher  v. 
road  Co.,(La.)  8  South.  Rep.  468:  Railroad  Co.  v.  Woo^  (Znd.)UN.S.Bep.  038;  Bridge 
V.  City  of  OSbkosh,  CWiB.fir  N.  W.  Bep.  400.  *~     .  «• 
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Wm.  Lindsay  and  Bamett,  NohU  A  Bamettt  for  appellant.  Sroum,  Bunt' 
phrey  A  Davie,  tm  appellee. 

Holt,  J.  The  appellee,  Robert  S.  Mitchell,  while  in  the  employ  of  the  ap- 
pellant aa  brakeinan,  and  when  engaged  in  the  hazardous  work  of  coupling 
some  freight  curs,  in  the  presence  of  and  under  thedirectlon  of  the  conductor, 
was  caught  by  the  wheel  of  onefof  them,  and  his  ankle  and  foot  so  crushed 
that  it  bad  to  be  amputated.  His  theory  as  to  the  manner  of  the  injury  is» 
that  after  making  the  coupling,  and  before  he  had  time  to  get  from  between 
thecars,  there  wasanew  movement  of  the  train,  undei*  the  direction  of  the  con- 
ductor, by  which  he  was  knocked  down  and  injured.  The  company,  upon  the 
other  hand,  claim  that  there  was  no  new  movement  of  the  train;  that  it 
backed  slowly  and  properly  to  the  car  that  was  to  be  coupled  to  it;  that  the 
appellee  went  between  them,  and  made  the  coupling,  and  then,  instead  of 
coming  out  at  once,  walked  between  the  two  cars  for  three  or  four  steps,  as 
they  continued  to  go  backwards  some  six  or  eight  feet  from  the  force  of  the 
movement  that  was  necessary  to  make  the  coupling,  and  in  this  way  was 
caught  and  injured.  The  company  now  object  to  the  judgment  of  910,000 
that  was  rendered  upon  tbe  special  verdict,  upon  severiU  grounds.  The  peti- 
tion after  setting  forth  the  manner  and  extent  of  the  injury,  avers  that  "the 
said  action  of  said  defendant's  conductor  in  charge  of  said  tram,  and  the  ac- 
tion of  defendant  in  regard  to  said  operating  of  said  train,  was  negligent  and 
careless,  and  the  defendant  was  guilty  of  negligence,  and  the  said  injury  to  the 
plaintiff  occurred  by  reason  of  the  negligence  and  want  of  reasonable  care  on 
the  part  of  defendant,  and  without  any  fault  of  the  plaintiff. "  Tbedegree  of 
the  imputed  negligence  is  not  stated,  at  least  in  express  language.  Waiving 
the  question  whether  this  may  not  he  done,  and  whether  it  is  not  done  in  this 
instance  by  the  statement  of  the  manner  of  the  injury,  we  are  of  the  opinion 
ttiat  the  use  of  the  generic  word  "negligence"  in  the  pleading  in  an -action  of 
this  chai-acter  is  sufiBcient  without  averring  its  d^ree.  This  is  not  an  action 
under  the  statute  for  a  killing  by  "  willful"  neglect.  If  it  were,  it  would  have 
been  necessary,  inasmuch  as  the  statute  creatra  and  defines  the  injury,  to  al- 
lege that  the  negligence  was  willful ;  but  it  is  one  at  common  law,  for  negli- 
gence. In  such  a  case,  the  degree,  whether  willful,  gross,  or  ordinary,  need 
not  be  stated.  It  is  a  matter  of  proof,  and  not  of  averment.  It  is  said  in 
Ghitty  that  a  general  averment  of  negligence  authorizes  proof  of  gross  negli- 
gence.  2  Chit.  Fl.  358.  note  «.  In  Abb.  Tr.  Kv.  5B8:  "Qross  negligence 
may  be  proven  under  a  general  averment  of  negligence."  Another  writer 
uses  this  language:  "The  declaration  must  aver  the  negligence  or  default  of 
the  company;  but  it  need  not  describe  the  kind  of  negligence,  or  particular 
acts  which  constitute  the  default,  or  the  names  or  positions  of  the  servants  by 
whose  foult  the  injury  was  inflicted."  Pierce,  B.  K.  S93.  Newman,  In  his 
work  on  Pleading  and  Practice,  pi^  415,  says,  in  substance,  that  where  a 
statute  creates  and  defines  an  injury  by  neglect,  its  particular  degree  must 
be  averred  in  the  language  of  the  statute,  or  in  equivalent  words;  but  that 
in  other  cases  the  general  allegation  of  negligence  will  be  sufficient,  as  it  "in 
general  includes  gross  as  w^  as  ordinary  negligence."  Many  cases  might 
be  cited  in  support  of  these  text  writers.  Among  them  are  Nolton  v.  HaU- 
road  Corp.,  15  K.  Y.444,  and  Turnpike  Co.  v.  Maupin,  79  Sy.  101.  The 
last-named  case  was  for  an  injury  sustained  by  reason  of  a  defect  in  a  bridg^ 
of  the  company,  and  the  court,  in  its  opinion,  says:  "The allegation  of  negli- 
gence is  suffictent  to  entitle  the  plaintiff  to  recover  in  an  action  like  this  for 
any  degree  of  culpable  negligence  that  may  be  established  by  the  evidence." 
Why  should  not  the  general  all^Uon  of  n^ligence  authorize  proof  of  gross 
n^ligence,  where  its  existence  la  necessary  to  a  recovery,  equally  with  evi- 
dence of  sl^ht  or  ordinary  neglect  in  a  case  where  It  is  sufficient?  Each  are  but 
subdivisions  of  it,  and  equally  embraced  by  tbe  term.  There  is  some  evidence 
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that  the  injury  to  the  appellee  resulted  from  gross  neglect.  The  pleading  an. 
thorized  its  admission,  and,  as  its  existence  was  necessary  to  a  reoovwy.  the 
question  was  properly  submitted  to  the  jury  whether  the  injury  was  thus 
caused. 

The  company  contends  that  the  interrogatories  submitted  to  the  jury  were 
suggestive,  and  calculated  to  induce  responses  favorable  to  the  appellee;  that 
the  court  improperly  refused  to  let  them  say  whether  the  injury  resulted  frtnn 
an  accident  which  could  not  have  been  guarded  against  by  the  exercise  of 
ordinary  prudence  upon  the  part  of  the  train-men;  that  it  failed  to  inform 
them  that  the  burden  rested  upon  the  appellee  not  only  to  show  the  company's 
neglect,  but  his  own  freedom  from  any  negligence;  that  some  of  the  material 
findings  are  unsiippwted  by  the  evidence;  and  that  the  damages  awarded  are 
excessive,  resulting,  in  part,  at  least,  from  the  improper  admission  of  evi- 
dence that  the  appdlee  hud  a  family.  The  jury,  in  answer  to  the  interroga- 
tories, found  that  the  appellee,  when  coupling  the  cars,  was  acting  under  the 
orders  of  the  conductor;  that  when  the  coupling  was  made  there  was  a  mo- 
mentary check  of  the  train,  but  that  it  was  in  motion  wh^  the  appellee  was 
hurt,  and  that  the  conductor  by  signal  caused  the  train  to  move  on  before  the 
appellee  bad  reasonable  time  to  get  from  between  the  cars;  that  the  gross  neg- 
ligence of  the  conductor  in  controlling  the  train  caused  the  injury,  and  that 
he  failed  to  use  such  caution  as  an  ordinarily  prudent  person  would  have  used 
under  like  circumstances;  that  the  exercise  of  ordinary  care  by  the  appellee 
would  not  have  avoided  the  injury;  and  that  610,000  in  damages  would  rea- 
sonably compensate  him  for  the  mental  and  bodily  suffering,  and  the  impair- 
ment of  his  capacity  to  labor  and  enjoy  life,  arising  from  it.  It  is  insisted 
for  the  company  that  the  findings  that  there  was  a  new  movement  of  the'train* 
that  the  injury  resulted  from  gross  negligence  upon  the  part  of  the  conductor* 
and  that  the  exercise  of  ordihnry  care  by  the  appellee  would  not  have  averted 
it.  are  altogether  unsustained  by  the  evidence.  Whether  this  is  so,  and 
whether  the  verdict  is  so  excessive  as  to  warrant  the  intervention  of  an 
pellate  tribunal,  are  the  main  questicniB  to  be  considered.  The  special  find- 
ings of  a  jury*  like  a  general  verdict*  cannot  be  disturbed  upon  the  ground 
that  they  are  against  the  weight  of  the  evidence,  unless  they  are  flagrantly 
BO.  The  appellt'e  testified,  in  substance,  that  by  the  direction  of  the  conduo* 
tor,  and  in  fals  presence,  he  went  between  the  cars  to  make  the  coupling;  that 
after  doing  so,  and  before  he  bad  time  to  get  out,  he  waa  injured  by  a  new 
movement  of  the  tr^n.  If  this  be  true,  the  conductor  was  certainly  charge- 
able with  groas  negligence.  He  waa  immediately  present;  he  was  controlling 
the  train;  be  knew  the  appellee  had  gone  brt  ween  the  can  by  bia  wdera  to 
make  the  conpUng,  and  that  a  new  movement  of  the  train  would  imperil  his 
life.  Under  such  eircumstancea  it  was  his  duty  to  see  that  it  did  not  take 
place.  Certainly,  the  absence  of  slight  care  in  the  maoagemmt  ot  so  danger- 
ous an  agenqjr  as  a  railroad  train  Is  gi-oss  negligence.  The  conductor  would 
not)  fta  fear  of  injury  to  his  own  person,  have  permitted  a  new  movement  of 
train  if  he  bad  occupied  the  appellee's  position.  To  pennlt  it  under  the 
circumstances  was  an  absence  ct  all  eaie.  It  is  true  that  several  other  wit- 
nesses testify  that  there  was  no  new  movement  of  the  train,  bot  that  merely 
the  motion  of  the  train  necessary  to  make  tlie  coupling  carried  it  backward  a 
tew  feet.  In  fact,  we  are  Inclined  to  think  that  some  of  the  findings  are 
against  the  weight  of  the  evidence,  as  it  appears  to  us  in  the  reond;  but  th^ 
are  the  conclusions  of  12  men  who  heud  and  saw  tlie  witnesses,  and  we  can- 
not say  that  th^  are  flagrantly  so,  especially  In  view  of  the  fact  that  they 
have  been  approved  by  the  trial  judge,  before  whom  the  witnesses  also  testi- 
fied. The  evidence  fails  to  show  that  the  negligence,  which  must  be  imputed 
to  the  company,  was  accompanied  by  any  act  of  willfulness.  The  jury,  how- 
ever found  it  to  be  gross,  and  this  authorizes  the  finding  ot  exemplaiy  dam< 
ages.   Railroad  Co*  v.  MeCop,  81  Ey.  403.   The  jury  were,  however,  re- 

Digiiized  by  Google 


L0UX8VILLE  A  H.  B.  00.  IL  MITCHELL. 


709 


atricted  by  the  eourt  to  those  which  are  conipenBatoi7  only;  and  of  this  the 
company  cannot,  of  course,  complain.  The  amount  allowed  seems  large.  It 
is  so.  The  fact*  however,  that  it  appears  high  to  us,  does  not  authorize  a 
revenal.  We  are  not  acting  as  a  jury;  and  it  is  onty  when  it  is  glaringly  ex- 
ceseiTe,  and  appears  at  first  blush  to  hare  resulted  from  passion  or  prejudice, 
^at  we  can  interfere.  The  power  should  be  sparingly  exercised,  and  only  in 
extreme  cases.  This  is  the  policy  of  the  law,  and  reasonably  and  necessarily 
80.  It  is  difficult,  indeed  impossible,  to  measure  with  mathematical  certainly 
the  extent  of  some  of  the  elements  oi  compensatory  damages.  The  law  has 
confided  the  duty  to  the  opinion  of  a  jury  as  the  best  means  of  arriving 
their  extent,  even  approximately ;  and  every  verdict  should  be  regarded  pHma 
faaie  as  the  result  of  the  exercise  of  an  honest  judgment  upon  their  part. 
Any  other  rule  would  soon  burden  this  court  with  numberless  appeals  upon 
this  ground.  The  evidence  shows  that  the  appellee  has  suflmd  b^ond  esti- 
mate. For  weeks  his  life  hung  in  the  bahtnce.  He  is  a  cripple  for  life; 
doomed  to  hobble  about  during  the  balance  of  his  days;  disabled  from  earn- 
ing a  living,  at  least  at  his  accustomed  employment,  if  nt^  altogether;  and 
In  Iai|^  measure  deprived  of  the  enjoyment  of  life.  In  estimating  the  dam- 
ages for  aJI  this,  different  minds  may  well  arrive  at  diftwent  results;  and  in 
view  of  the  well-estaUished  rule  upon  this  subjed;,  the  verdict  of  the  jury 
cannot  be  disturbed  upon  the  ground  that  it  is  excessive. 

Tbe  interrogatories  objected  to  are  In  form  as  follows:  (4)  **IMdor  not  the 
conductor,  (Sterling.)  while  tbe  plaintiff  was  coupling  the  cars,  and  before  he 
had  reasonable  time  to  complete  the  same  and  come  from  between  the  cars, 
cause,  by  order  or  signal,  the  train  to  start  in  motion,  and  thereby  catch  the 
plaintiff  between  the  cars,  and  cause  the  injury  to  the  tatter?"  Anttoer, 
**We  of  the  jury  say  that  tbe  cooductor  did  by  signal  cause  the  train  to  move 
on  before  the  plaintiff  had  reasonable  time  to  c<ime  from  between  the  cars." 
(5)  "Was  or  not  the  injury  to  the  plaintiff  caused  by  the  negligence  or  want 
of  care  on  the  part  of  tbe  conductor  (Sterling)  in  controlling  or  directing  the 
movements  of  tbe  train  at  the  time?"  A.  "We  of  the  jury  say,  yes,  it  was." 
(5J)  "If  they  answer  question  Sin  the  affirmative,  then  they  will  say  whether 
such  neglect  on  the  part  of  the  conductor  was  gross  neglect  or  ordinary  neg- 
ligence." A.  "We  of  the  jury  say  it  was  gross  negligence."  (5|)  "IMd  or 
not  the  conductor,  (Sterling.)  at  the  time  of  plaintiff's  injury,  fail  to  use  that 
kind  of  care  and  caution  which  an  ordinarily  prudent  and  skillful  person  en- 
gaged in  like  business  would  have  observed  under  similar  circumstances?** 
A.  "We  of  the  jury  say,  he  did  fail."  (6)  "Could  or  not  the  plaintiff,  by  tbe 
use  of  ordinary  care  and  prudence  on  his  part  at  the  time,  have  avoided  said 
injury?"  A.  "We  of  the  jurj'  say,  he  could  not."  (7)  "If  the  jury  answer 
question  No.  4  in  the  negative,  question  5  in  the  affirmative,  question  6  in  the 
negative,  and  say  in  answer  to  question  No.  5}  that  said  conductor  was  guilty 
of  gross  n^iigence,  then  tbey  will  consider  and  say  in  answer  to  this  queHtion 
what  sum  in  damages  within  that  claimed  will  reasonably  compensate  plain- 
tiff for  the  injuries  sustained  by  him  because  of  said  negligence. — the  bodily 
and  mental  suffering  (if  any)  resulting  directly  from  said  injuries,  and  the 
impairment  of  capacity  (if  any)  to  labor  and  enjoy  life  resulting  also  from  said 
injury.  If,  however,  said  questions  4,  5,  and  6  are  not  answered  as  herein 
set  forth,  then  this,  the  7th  question,  need  not  be  answered."  A.  "We,  the 
jury,  And  for  the  plaintiff  in  the  sum  of  ten  thousand  dollars."  It  is  urged 
that  they  pointed  out  to  the  jury  how  to  find  a  verdict  that  would  sustain  a 
judgment  for  the  appellee.  It  may  be  equally  said  that  they  informed  the 
jury  how  to  Qnd  so  as  to  authorize  one  for  the  company.  As  to  the  last  in- 
terrogatory, it  may  be  said  that  it  would  be  difficult,  if  not  impossible,  to 
frame  a  hypothetical  question  so  that  jury  of  ordinary  intelligence  would 
not  know  how  to  find  to  authorize  a  judgment  for  the  one  party  or  the  other. 
Certainly  it  would  be  impossible  to  subosit  interrogatories  of  such  a  form  that 
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tbe  attorneys  could  not  point  out  to  the  jury  bow  they  desired  them  to  answer 
them  to  authorize  a  Judgment  for  their  client.  If  such  a  thing  were  possible 
the  jury  would  be  unable  to  act  intelligently.  Wo  must  presume  that  they 
hunt  for  the  light,  and  not  the  wrong;  and  in  our  opinion  the  interrogatories 
are  not  open  to  the  objection  that  they  are  improperly  leading  and  suggestive. 
The  court,  by  its  instructions,  properly  defined  what  would  constitute  gross 
and  ordinary  negligence  upon  the  part  of  the  conductor,  and  what  would  be 
ordinary  care  upon  the  part  of  the  appellee;  and  the  interrogatories  must  be 
lead  In  tbe  light  of  these  instructions.  The  jury  were  not  only  required  to 
find  specially  whether  the  appellee  had  been  guilty  of  any  negligence,  but 
were  informed  that  the  burden  of  proof  rested  upon  him,  and  Uiat  he  must 
make  out  his  case  by  the  weight  of  tbe  testimony.  It  was  not  a  question  of 
accident  under  tlie  pleadings,  but  whether  the  company  had  been  guilty  of 
gross  neglect,  or  the  appellee  of  such  negligence  that  but  for  it  the  injury 
would  not  have  happened.  This  was  the  issue;  and  it  was  proper  to  shape 
the  interrogatories  with  a  view  to  its  determination,  and  not  of  some  question 
not  presented. 

In  the  case  of  Railroad  Co.  t.  MaTumy,  7  Bush,  238,  evidence  that  the  in- 
jured party  had  a  family  was  held  to  be  competent.  That  was  an  action, 
however,  under  the  statute  for  a  killing  by  willful  neglect.  In  actions  for 
injuries  for  neglect,  not  baaed  upon  such  a  statute,  and  where  compensatory 
damages  only  are  allowable,  the  authorities  are  to  some  extent  conflicting  as 
to  the  competency  of  such  evidence.  In  the  case  of  Winters  t.  Railroad  Co., 
39  Mo.  46U,  it  was  decided  that  it  was  competent  to  prove  that  the  injured 
party  had  a  family,  not  as  a  fact  In  itself  authorizing  damages,  but  as  show- 
ing bis  condition  and  situation  in  life  by  way  of  estimating  the  damages  done 
to  him.  Upon  the  other  hand,  this  was  denied  in  tbe  case  of  Railtoay  Co.  v. 
Potpera,  74  III.  341,  upon  the  ground  that  it  would  tend  to  unduly  enhance 
the  damages,  and  twyond  compensation ;  that  the  only  question  is,  how  much 
has  the  plaintift  been  damag^f  and,  if  such  evidence  be  admissible,  then  it 
would  be  equally  proper  to  show  that  tbe  wife  was  blind,  or  the  daughter  an 
invalid.  It  was  held  by  the  supreme  court  of  the  United  States,  in  the  case 
of  Penttaj/lvania  Co.  v.  Rojf,  102  U.  S.  451,  that  evidence  as  to  the  poverty 
of  the  injured  party,  or  whether  he  had  a  family,  was  inadmissible  where  he 
was  entitled  to  compensatory  damages  only.  This  left  the  question  open,  so 
far  as  that  court  is  concerned,  in  a  case  where  an  injury  results  from  gross 
neglect,  unaccompanied  by  willfulness  or  acts  of  aggravation.  In  the  case 
now  in  hand  tbe  petition  avers  that  the  appellee  has  a  family.  It  is  specially 
pleaded.  It  is  held  in  Laing  v.  Colder,  8  Fa.  St.  479,  that  matters  not 
naturally  attendant  upon  the  act,  but  proper  by  way  of  special  damages,  as 
that  the  injured  party  is  tbe  head  of  a  family,  may  be  proven,  if  specially 
pleaded.  Mr  Borer,  in  his  work  on  Railroads,  (volume  2,  p.  1099,)  appears, 
by  the  citation  of  authority,  to  support  this  view.  It  is  not,  however,  neces- 
sary in  this  case  to  decide  whether  such  evidence  is  competent  in  a  case  where 
an  injury  results  from  gross  neglect,  which  authorizes  exemplary  damages, 
but  which  is  unaccompanied  by  any  act  of  willfulness  or  oppreesion,  or  whether 
it  is  admissible  in  support  of  such  matter  when  specially  pleaded,  because  in 
this  case  the  jury  were  by  the  seventh  interrogatory  expressly  restricted  in 
estimating  thedamages  to  such  sum  as  would  "reasonably  compensate  plain- 
tiff for  the  injuries  sustained  by  him  because  of  such  negligence, — tbe  bodily 
and  mental  suffering  (if  any)  resulting  directly  from  such  injuries,  and  the 
impairment  of  capacity  (if  any)  to  labor  and  enjoy  life  resulting  also  from 
said  injury."  This  question  enumerated  the  elements  for  the  calculation  of 
the  damages,  thereby  withdrawing  from  the  consideration  the  jury  the  ev- 
idence as  to  the  family  as  effectually  as  if  it  had  been  done  by  cocpress  fmtruc- 
tion.  RaUrottd  Co.  v.  Shipleyt  31  Md.  366.  It  was  not  a  general  verdf<A;  but 
the  flndlng  tm  to  damage  was  npon  a  special  question  that  pointed  out  to  the 
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Juz7  what  they  should  condder  In  Axlnff  it.  We  cannot  preenme  that  they  6iA 
not  fellow  It;  and  U  an  emmeous  step  or  instnidiion  in  a  case  be  corrected 
by  a  snbBeqaent  instructloa  or  otherwise,  no  ground  txa  reveiBal  oclati. 
Judgment  affirmed. 


ADAMB  O.  OOWIiBS. 

(Supreme  Ctmrt  of  Miaaowri.  Jnne  4, 1888.) 

1.  Peatodmiit  CoKVBTAiTCBa— Actions  to  Skt  Asros— Sbbticob  of  Kotiob  bt  Pub- 
UCATI09— RxT.  St.  Mo.  $  84H. 

An  action  by  a  judgment  creditor  to  set  aside  a  oonveyance  as  fraudulent  u  to 
creditors  is  within  Rev.  St.  Mo.  |  S4d4,  allowing  service  of  notioe  by  publication  '^In 
all  aetions,  at  law  or  In  equity,  which  have  for  their  immediate  object  the  anforoo- 
ment  or  eatabUshinrait  of  any  lawful  r^hi,  etc,  to  or  against  real  estate. " 

3.  Samb— AonOHB  to  Sbt  Abidb— Sbrtiob  or  Notiob  bt  PvsLiokTios—Sumaatiat. 
A  notioe  by  publication  In  an  action  by  a  judgment  creditor  to  set  aside  a  convey- 
aaoe  as  f rauadlent  as  to  creditors,  whii^,  uter  describing  the  laod,  notifies  defend- 
ant that  the  object  of  the  suit  is  to  obtain  a  decree  of  title  to  It,  ia  not  bad  forf^ 
ure  to  state  "briefly  the  object  and  general  nature  of  the  petition, "  as  required  ^ 
Bev.St.Mo.|8«4: 

8.  CouBTS  or  Obkbul  JuKiBDionoH--PRBflDiiniON  IK  Fatob  ot. 

In  an  action  to  set  aside  a  oonycyanoe  fraodulent  as  to  oreditors,  notice waa  aearred 
on  defendant  by  publication,  under  Bar.  St,  Mo.  8  8491,  prorldliig  that  U  pialntilE 
shall  allege  in  hU  petition,  or  file  an  afBdavlt  stating,  that  part  or  all  the  de&ndanta 
are  non-residents  of  the  state,  the  court,  or  olerlc  in  vacation,  shall  make  an  order  of 
publication.  The  decree  settmg  aside  the  oonvevance  retdted  that  defendants  had 
been  duly  notified  by  publication.  The  order  of  publication  waa  good  on  its  face, 
oarrying  the  inference  that  an  affidavit  of  non-residence  had  been  filed.  Held  Uiat, 
the  court  being  one  of  general  jurisdiction,  whose  judgments  were  presumptlTely 
regular,  such  decree  was  not  void  for  want  of  juriadiotion,  where  dTefeudants  had 
acquiesced  therein  for  some  15  years,  tiiough  no  affidavit  of  non-residence  was  to  be 
found  among  the  papers  of  the  oauae,  ana  the  petition  contained  no  allegaUon  of 
non-residence. 

Appeal  from  circuit  court,  Bates  county;  James  B.  Qantt,  Judge. 

Ejectment  brought  by  Robert  Adams  against  Manning  S.  Cowlee.  Judg- 
ment for  defendant.  Plaintiff  a[^>eal8.  The  statute  referred  to  in  the  opin- 
ion  is  Bev.  St.  Mo.  g  34M. 

Adams     Bowles,  for  appellant. 

The  circuit  court  of  Bates  county  Is  a  court  of  general  jurisdiction,  and  its 
decree  cannot  be  attacked  collaterally  by  a  stranger  under  any  circumstances. 
The  decree  recited  and  found  its  jurisdiction  over  the  parties  to  it  and  of  the 
subject-matter  of  the  action,  and  such  finding  ia  conclusive  in  this  case. 
Dunham  v.  Wi^font/,  69  Mo.  855;  Kane  v.  McCoum,  55  Mo.  200,  201;  Har- 
din V.  JfcCansSt  53  Mo.  255;  Tutt  v.  Boyer,  51  Mo.  ^;  Johnson  t.  Beazley, 
65  Mo.  262-265;  Brown  v.  Insurance  Co.,  86  Mo.  51;  State  v.  Donegan,  83 
Mo.  374;  Yateg  v.  Johnson,  87  Mo.  213;  Exendine  t.  Morris,  76  Mo.  416; 
State  T.  Bvans,  83  Mo.  319.  and  cases  cited;  Cretos  v.  Moonen,  74  Mo.  26; 
WeUshear  v.  Kelley,  69  Mo.  343;  Brawley  v.  Ranney,  67  Mo.  280;  Johnson 
y.  eage,  57  Mo.  160;  Sloan  v.  Mitchell,  84  Mo.  546;  Brovm  v.  Walker,  85 
Mo.  262;  Teoman  v.  Younger,  83  Mo.  428;  Spaulding  v.  Baldwin,  31  Ind. 
376;  Bvans  v.  Aahbjf.  22  Ind.  15;  Sahn  v.  Kelly,  34  Cal.  391;  Prince  v. 
Or^n^  16  Iowa,  552;  Orignon's  Lessee  y.  Astor,  2  How.  319;  Coao  v.  Thomas, 
9  tirat.  323;  PotUn-  t.  BaiUt,  28  K.  Y.  656;  Kelsey  t.  Wyley,  10  Ga.  371; 
Smith  V.  Pomeroy,  2  Dill.  414-420;  Voorhees  v.  Bank,  10  Pet.  449;  Harvey 
V.  Tyler,  2  Wall.  343-^5;  Withers  v.  Patterson,  27  Tex.  499;  Mascwell  v. 
Stewart,  22  Wall.  77;  Qalpin  r.  Page,  18  Wf^l.  364.  The  court  erred  in  ad- 
mitting, against  the  objection  of  appellant,  what  was  assumed  to  be  the  orig- 
inal writ  at  summons,  petition,  order  of  publication,  and  proof  of  publication 
in  the  case  of  Ferris  t.  William  C.  and  William  A.  Qlenn.  The  court,  by 
its  decree^  having  found  "that  the  said  defendants  had  Iwen  doly  notified  oC 
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the  commencement  of  this  Eiction,  and  of  the  general  nature  and  object  of  the 
same, "  that  fact  waa  like  any  other  fact  found  by  tho  court;  and  such  papers 
were  incompetent  to  establish  any  different  fact.  Ka/ne  v.  McCown,  55  Mo. 
181;  Dunham  v.  Wilfong,  69  Mo.  355;  Croto  v.  ifeyerswcft,  88  Mo.  411;  fio6- 
erUon  v.  Wincheitei;  1  Pickle,  183,  1  S.  W.  Rep.  781;  8tanly  v.  Crippin^  1 
Head.  115. 116;  Mitchell  v.  McKinny.  6  Hetsk.  83;  Allen  v.  QUlUand,  3  Lea, 
632.  633;  Clayhrook  v.  Wade,  7  Cold.  556,  557;  Kilcrease  v.  Blythe,  6  Humph. 
389,  390;  Hopper  v.  Fisher,  2  Head,  253,  254;  Walker  v.  Cottrell,  6  Baxt. 
274;  Foot  v.  SUvens,  17  Wend.  486,  487;  Paine  v,  Moreland,  15  Ohio,  435; 
Naah  V.  Chxirch,  10  Wis.  312;  Qemmell  v.  13  Minn.  400,  (Gil.  371;) 
Hahn  v.  Kelly.  34  Oal.  391;  Quif>ey  v.  Jafter.  37  Cal.  465;  McCaiUey  v,  J'ui- 
ton,  44  Cal.  356;  fie%  t.  Lancaater,  39  Ga).  364;  Yaple  v.  Ti^tw,  41  JPa.  St. 
202;  SAatfAan  t.  Zo^er,  24  Iowa,  226. 227;  Finneran  r.  £«manl,  7  AUen,  54. 

A.  Comtngo,  for  respondent. 

Jurisdiction  consists  of  the  right,  as  well  as  the  power,  to  hear  and  de- 
termine a  cause.  There  are  conditions  and  requirements  precedent  and  in- 
dispensable to  the  rightful  exercise  of  the  power.  It  can  only  be  brought 
Into  exercise  by  a  substantial  compliance  with  the  precedent  conditions,  or 
by  the  appearance  of  the  parties  without  such  compliance.  Shelton  v.  New- 
ton, 3  Ohio  St.  494;  Qrignon'a  Leasee  v.  Aator,  2  How.  319,  338;  U.  8.  v. 
Arredondo,  6  Pet.  691.  709;  Pennoyer  v.  Ne^.  95  U.  S.  714.  727;  Gray  v. 
Botolea,  74  Mo.  419,  423.  In  the  case  of  Ferris  v.  Qlenn  and  Glenn  the  cir- 
cuit court  of  Bates  county  did  not  acquire,  and  it  could  not  by  an  order  of 
publicatioD  obtain,  jurisdiction  over  the  defendants,  for  the  purposes  of  that 
action.  It  was  not  an  action  for  the  recovery  of  the  land,  nor  "to  enforce  a 
right,  claim,  or  demand  to  or  against  it. "  It  was  a  personal  action  for  relief 
against  an  alleged  fraud.  Gen.  8t.  1865,  p.  655.  §  13;  Hev.  St.  1879,  §  3493,— 
autliorize  service,  by  publication  of  notice,  in  actions  brought  to  enfonre  rights, 
claims,  or  demands  to  or  against  liind,  but  not  for  the  purpose  set  out  in  the 
Ferris  petition.  Even  if  it  be  held  that  the  subject-matter  of  the  action  in 
Ferria  v.  Glenn  and  Glenn  was  one  over  which  the  circuit  court  might  ac- 
quire jurisdiction  of  the  defendants  by  constructive  service,  (publication  of 
notice,)  the  court  failed  tu  acquire  juiisdiction — Ftrat,  because  the  order  of 
publication  was  not  authorized  by  an  averment  in  the  petition,  nor  by  an 
aOldavit  filed  in  the  cause,  showing  that  the  defendants  were  non-reaidents  of 
the  state;  second,  because  the  order  of  publication  fails  to  state  the  object 
and  general  nature  of  the  petition.  Had  it  been  alleged  in  the  petition,  or 
stated  in  an  affidavit  filed  therewith,  tliat  the  defendants  were  non-residents, 
the  order  of  publication  would  still  have  been  fatally  defective,  in  that  it 
simply  states  that  tlie  object  and  general  nature  of  the  suit  was  "to  obtain  a 
decree  of  title,"  etc.  Boyland  v.  Boyland,  18  111.  552;  Brownfleld  v.  Dyer, 
7  Bush,  505;  Fountaine  v.  Houston,  86  Ind.  206;  Jiankin  v.  Adams,  18  Wis. 
292;  aiocum  v.  Stocum,  17  Wis.  150;  Shields  v.  MUler,  9  Kan.  390,  398;- 
Mickel  v.  Hicka,  19  Kan.  578;  Bradley  v.  Jamison,  46  Iowa,  68;  Tunis  v. 
Withrow,  10  Iowa,  305;  Mayfield  v.  Bennett,  48  Iowa,  194;  Galpin  v.  Page, 
18  Wall.  351 ;  Bobb  v.  Woodward,  42  Mo.  483;  Brake  v.  Hale,  38  Mo.  346,  348; 
Cloud  V.  Pierce  City,  86  Mo.  366,  and  citaUons;  Sekell  v.  Leland,  45  Mo.  293. 
Although  a  judgment  or  decree  may  be  regular  on  its  face,  and  may  recite 
the  existence  of  all  the  jurisdictional  facts,  yet  if,  from  an  examination  of  the 
record,  it  appear  that  such  recitals,  or  any  of  them,  are  untrue,  such  judg- 
ment will  be  void.  The  whole  record  may  be  brought  before  the  court,  in 
every  case,  to  test  the  validity  of  the  judgment  Cloud  v.  Pierce  <7<ty.86  Mo. 
366, 3G9,  and  citations;  GUkeaon  v.  Knight,  71  Mo.  403, 406;  Brown  t.  Woodjf, 
64  Mo.  547,  560;  Bobb  v.  Woodward,  42  Mo.  482,  489;  Uoujard  v.  ThomtMh 
50  Mo.  291;  Thompson  r.  Whitman,  18  Wall.  457,  468;  Ferguson  v.  Craw. 
Jbrd,  IdlS.  Y.  253;  Tunia t.  Withrow,  10 Iowa,  305,  307;  Bradley  r.  Jamtson^ 
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46TowB,68;  5A<<Zds  V.  JfiKer,  9  Kan.  390,  397;  ifanlejfy.  Headley,  10  Kan. 
88, 93;  Bojfland  t.  Boyland,  18  111.  551;  Mwty  t.  Morey,  27  Minn.  265, 6  N. 
W.  Bep.  783. 

Black,  J.  This  was  an  action  of  ejectment  for  the  nndivided  one-half  of 
320  acrea  of  land  In  Batee  coanty.  Both  parties  claim  title  through  William 
A.  Glenn,  who  conveyed  the  land  to  William  C.  Glenn  in  June,  1869,  and  he 
conveyed  to  HartweU  in  1881,  from  whom  defendant  claims  sundry  deeds. 
Judgments  were  recovered  against  William  A.  Glenn  in  August,  1869.  under 
which  the  property  was  sold  to  Dwight  Ferris.  The  deeds  from  the  sheriff 
to  him  are  dated  March  10  and  11, 1B70.  Ferris  conveyed  to  Dunston  Adams 
in  1875,  and  Dunston  Adams  conveyed  to  plaintiff.  Before  Ferris  oonveyed 
to  Adams,  he  procured  a  decree  in  a  suit  against  William  A.  and  William  G. 
Glenn,  setting  aside  the  deed  from  William  A.  to  William  G.  Glenn  on  the 
ground  that  it  was  made  to  hinder,  del«7,  and  defraud  the  creditors  of  Will- 
lam  A.  Glenn,  The  validity  of  that  decree  Is  Uie  only  real  controversy  in  this 
case.  The  d^endant  claims  that  the  decree  is  a  nullity  lor  want  of  jurisdic- 
tion over  the  def^dants,  and  so  the  trial  court  held.  The  petition  in  the  case 
of  Ferris  against  Glenn  and  Glenn  was  filed  in  the  circuit  court  of  Bates 
county  on  ths  12th  0<Aober,  1870.  A  summcms  was  Issued  tor  the  defendants 
at  the  same  time,  but  thme  is  no  return  on  it  whatever.  At  the  same  time 
the  clerk  made  an  order  of  publication,  the  material  portions  of  which  are  as 
follows:  "Now.  at  this  day  comes  Dwight  Ferris,  plaintiff  in  the  above*eiir 
titled  cause,  before  the  nndovigned,  clerk  of  tlw  circuit  court  of  Bates  county, 
in  vacation,  and  flies  hla  petition,  stafclng,  among  other  things,  that  the  above* 
named  defendants,  William  A.  Glenn  and  William  G.  Glenn,  are  non-residents 
of  the  state  of  MlMOuri.  It  is  therefore  ordered  by  the  clerk  aforesaid,  in  va- 
cation, that  publication  be  made,  notifying  them  that  an  action  has  been  com- 
menoeid  against  them  by  petition  and  affidavit  in  the  cironit  court  of  Bates 
county,  and  state  of  Missouri,  the  object  and  gemral  nature  of  which  is  to 
obtain  a  decree  of  title  to  the  following  described  real  estate,  to-wit."  The 
property  is  then  described,  and  the  defendants  aro  notified  to  appear  at  the 
March  term,  1871.  At  that  term  the  plaintiff  made  proof  of  publication ;  and 
at  tbe  September  term,  1871,  the  plaintiff  took  a  decree  by  default.  The  rec- 
ord in  tliat  case  was  put  In  evidence  in  this  one.  but  no  affidavit;  ot  non-resi- 
dence of  the  defendants  appears  among  the  files. 

1.  The  statute  allows  the  service  of  notice  bj^  publication  **  in  all  addons, 
at  law  or  in  equity,  which  have  fw  their  immediate  object  the  enforcement 
or  establishment  of  any  lawful  right,  etc.,  to  or  against  real  estate."  If  the 
deed  to  William  0.  Glenn  was  fraudulent,  then  it  was  void  as  to  Ferris,  and 
that  fact  could  be  shown  in  ejectment.  But  Ferris  had  the  further  right  to 
have  the  fraudulent  deed  canceled  and  in  effect  erased  from  the  pubUc  reo 
ords,  and  to  do  this  while  the  evidence  was  at  hand.  The  relief  asked  is  the 
establisliment  of  a  right  to  real  property,  and  comes  within  Uie  st^ute  allow- 
ing the  service  of  notice  by  publication. 

2.  Nor  is  the  notice  published  bad  for  a  failure  to  state  "biiefly  the  object 
and  general  nature  of  the  petitiun."  These  are  the  words  of  ttie  statute, 
which  requires  the  land  to  be  described  only  in  partition  suits.  Here  the  land 
is  described,  and  the  defendants  are  notified  that  the  object  of  the  suit  is  to 
obt^n  a  decree  of  title  to  it.  Accurately  speaking,  the  relief  asked  was  the 
removal  of  a  cloud  from  the  plaintiff's  title;  but  the  notice  given  would  be 
quite  as  well  understood  as  if  it  liad  named  the  relief  with  more  accuracy. 
Tlie  statute  does  not  contemplate  that  the  notice  shall  detail  the  facts  as  they 
are  stated  in  the  petition.  Since  the  notice  describes  the  land  and  states  the 
object  of  the  suit,  it  is  sufficient,  and  especially  so  when  attacked  collateniily. 

3.  The  contention  that  tlie  decree  is  void  for  want  of  an  affidavit,  or  state- 
ment in  the  petition,  that  the  defendants  were  non-residenta,  presents  a  dif- 
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ferent  question.  The  statute  provides  that  if  the  plaintiff,  or  other  person  for 
him.  shall  allege  in  his  petition,  or  file  an  affidavit  stating,  that  part  or  ali  of 
the  defendants  are  non-residents  of  the  state,  the  court,  or  clerk  in  vacation» 
shall  make  an  order  of  publication.  The  circuit  court  is  a  court  of  general 
jurisdiction,  a  court  which  proceeds  according  to  the  course  of  the  common 
law,  and,  being  such,  the  rule  obtains  in  respect  of  the  proceeding  therein* 
that  nothing  shall  be  intended  to  be  out  of  its  jurisdiction  but  that  which 
specially  appears  to  be  so.  The  general  rule  also  prevails  in  this  state  that 
the  question  of  jurisdiction  must  be  tried  by  the  whole  record.  When  it  ap- 
pears  from  the  whole  record  that  the  court  had  no  jurisdiction,  either  over  the 
person  or  subject-matter,  the  judgment  is  void,  and  will  be  so  treated  in  a 
collateral  proceeding.  Brown,  v.  Woody,  fi4  Mo.  548;  Howard  v.  TTwmton, 
50  Mo.  291.  In  this  case  the  decree  recites  that  the  defendants  had  been  duly 
notified  by  publication,  and  this  recital  is  relied  upon  by  this  plaintiff  as  allow- 
ing conclusively  that  an  affidavit  of  non-residence  was  filed.  This  recital 
and  the  proof  made  at  the  previous  term  are  conclusive  that  the  order  of  publi- 
cation was  duly  published  in  the  designated  newspaper;  but  if  we  are  to  look 
to  the  whole  record,  then  it  is  not  conclusive  that  the  order  actually  made  was 
good  and  sufficient,  nor  that  an  affidavit  for  publication  was  filed.  As  said  in 
the  recent  case  of  Milltur  v.  Shipley,  7  ti.  W.  Rep.  175.  if  there  is  any  conflict 
between  the  recitals  in  the  judgment  as  to  the  terms  of  the  order,  and  the 
order  itself,  the  latter  must  control,  for  a  recital  of  the  order  must  yield  to  the 
order  itself.  So  in  the  case  of  Cloud  v.  Pierce  City,  86  Mo.  357.  there  was  a 
recital  that  defendant  had  been  duly  served  with  process;  but,  when  the  serv- 
ice was  produced.  It  proved  to  be  worthless,  and  we  held  the  judgment  to  be 
void, — a  nullity.  The  same  principle  is  clearly  stated  in  Crow  v.  Meyertieck, 
88  Mo.  41S,  cited  by  plaintiff  in  this  case.  It  is  there  in  substant^  said  that 
the  notice  was  a  part  of  the  record;  that  it  showed  the  infirmity  on  its  face, 
and.  when  offered  in  evidence,  contradicted  the  general  recital  of  "due  notice. " 
and  thus  a  want  of  notice  appeared  fnHU  the  whole  record.  The  order  <^ 
publication  in  this  case  is  good  on  Its  face,  and  the  question  is  whether  the 
record  shows  the  want  of  an  affidavit.  The  order  of  publication  states  that 
plaintiff  "files  his  petition, stating,  among  other  things."  that  defendants  are 
non-residents.  This,  taken  by  itself,  gives  some  support  to  the  theory  that 
the  order  was  made,  not  on  an  affidavit,  but  on  the  petition,  and  there  is  no 
allegation  of  non-residence  in  the  petition.  Bat  another  portion  of  the  same 
order  says  the  defendants  are  notified  "that  an  action  has  been  commenced 
by  petition  and  affidavit. "  Taking  the  order  as  a  whole,  it  leaves  the  infer- 
ence that  an  affidavit  had  been  filed.  It  certainly  does  not  show  that  the  order 
was  made  by  the  clerk  without  an  affidavit,  but  leads  to  the  contrary  con- 
clusion. There  is  nothing  on  the  face  of  the  record  produced  which  speclflo 
ally  contradicts  the  general  recital  of  due  service,  within  the  principle  of  tbe 
cases  before  dted.  The  remaining  question  is  whrther  the  failure  to  And  an 
affidavit  among  the  papers  will  overthrow  the  decree  with  its  general  recital 
of  servioe  by  puUication.  The  additional  parol  evldenoe  is  as  follows:  Mr. 
Jenkins  testified  that  he  had  been  cleriE  of  tiieooari  sinoe  January,  1879;  that 
the  papers  produced  were  on  file  during  his  term  of  office;  that,  to  the  beet  of 
his  beliefi  there  were  not  any  other  papezB  filed  In  said  cause;  that  the  po^ieis 
produced  were  found  in  an  envelope  among  the  fllae  of  his  offioe.  Hr.  Brugl«r 
teetified  that  he  made  an  examination  of  the  papers  In  the  case  in  1880;  that 
he  found  them  in  their  proper  place  in  the  clerk's  ofiloe;  Uuit  the  papen  pro- 
duced were  the  only  ones  he  found.  The  plaintiff  nya  that  after  he  iMToed 
that  Brugler,  the  witness,  and  Haitman  claimed  Utle  to  the  land,  he  made 
inquiry  for  the  papers;  that  the  deputy-cleilc  made  search,  and  could  not  Bnd 
them ;  that  he  first  saw  them  at  the  term  ai  the  court  at  which  this  cause  was 
tried;  that  he  then  got  them  from  Mr.  Broker.  Mr.  Freraaan,  speaking  of 
the  presumption  in  fovor  of  the  judgments    courts  which  have  juxiBdictioii 
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over  the  subject-matter,  proceeds  to  say  In  respect  of  the  juriBdiction  over  the 
person  af((dnst  whom  the  judgaient  is  obtained:  "Hence,  though  the  exist- 
ence of  any  jurisdictional  fact  may  nut  be  afBrmed  upon  the  record,  It  will  be 
presumed  upon  a  collateral  attack  that  the  court,  if  of  general  jurisdiction, 
has  acted  correctly,  and  with  due  authority,  and  its  judgments  will  be  as  valid 
as  though  every  fact  necessary  to  jurisdiction  affirmatively  appeared.  The 
decisions  to  this  effect  are  very  numerous.  If  a  statute  required  a  certain 
affidavit  to  be  filed  prior  to  the  rendition  of  judgoient,  it  will  be  presumed,  in 
the  absence  of  any  statement  or  showing  upon  the  subject,  that  such  affidavit 
was  filed."  Freem.  Judgm.  g  124.  It  is  true  that  in  Howard  v.  Thornton, 
supra,  it  was  said  that  "if  the  whole  record,  taken  together,  does  not  show 
that  the  court  had  jurisdiction  over  the  defendant,  then  the  judgment  would 
be  a  nullity;"  but  the  real  question  In  that  case  was  whether  a  judgment  could 
be  Impeached  without  producing  the  whole  record.  This  doctrine,  as  it  is 
stated  in  Freeman  on  Judgments,  is  approved  in  ffttalejf  v.  Harrold,  62  Mo. 
516,  and  is  assumed  as  a  correct  exposition  of  the  law  in  the  entire  discussion 
in  the  case  of  Cl<nui  v.  Pierce  City,  supra.  Where  an  official  act  is  shown  to 
have  been  done  In  a  manner  substantially  regular,  formal  requisites  for  the 
validity  of  the  act  are  constantly  presumed.  Hammond  v.  6fordon,  93  Mo. 
223, 6  S.  W.  Bep.  93.  There  is  nothing  In  this  case  to  overcome  the  presump- 
tion that  the  court  bad  jurisdiction  over  the  defendants  in  the  equity  suit. 
The  parol  evidence  as  to  what  papers  were  on  file  does  not  reach  a  period  at 
about  10  years,  beginning  with  the  time  when  the  suit  was  commenced. 
Buring  that  10  years  plaintiff  and  his  grantor  paid  aU  the  taxes  on  the  land, 
and  paid  delinquent  taxes  existing  prior  to  1870.  The  land  was  in  the  actuid 
posseesion  of  the  plaintiff's  tenant  in  1877.  The  deed  from  William  C.  Glenn, 
who  was  the  father  of  William  A.  Glenn,  was  not  made  until  about  10  yean 
after  the  date  of  the  decree,  in  1881.  This  long  acquiescence  in  the  decree  is 
wholly  unexplained.  Judgments  of  courts  of  general  jurisdiction  ought  not 
to  be  overthrown  and  declared  void  in  collateral  proceedings  on  such  a  state 
of  facts  as  exists  in  this  casa,  The  judgment  ia  Uutefore  revened,  and  the 
cause  remanded. 
All  concur. 


CiTT  or  St.  Louis  o.  Fbetvooel. 

(Supreme  C7oure  of  lUttowL  June  4,  1888.) 

1.  ICmnoirAi'  Cobmutiohb— Obdihaxcbs— Vauditt— Ihfoutkhi  of  Licnna  Tjucas. 
Bev.  Ord.  St.  Lonls  1887, 1 880,  provides  that  no  one  shall  keep  a  meat-shop  in  St. 
Iiouis  without  first  having  obtained  a  license  therefor,  and  one  doing  huBlnesa  as  a 
meat-shop  keeper  shall  pay  an  annual  license  of  (50,  is  not  invalid,  as  made  witti- 
out  power  on  the  part  oz  tne  mttnioipal  authorities  to  tax  keepers  of  meab-shops; 
such  power  being  conferred  by  the  charter  of  St.  Louis,  which  provides  that  the 
ms^or  and  assembly  shall  have  power  to  license  and  tax  grocers,  merchants,  and 
ret^ers,  and  all  other  business,  trades,  avocations,  or  professions. 

8.  Same— Obdikakoes— Validitt— DiBcunaSATion. 

Where  one  ordinance  provides  that  a  meat-shop  keeper's  license  shall  entitle  him 
to  sell  meat,  fish,  fowl,  vegetables,  and  fruit,  snd  another  ordinance  provides  that 
"the  inner  portion  of  all  market-houses  shall  be  set  apart  for  butchers'  stalls,  and 
that  any  stall  outside  of  any  market-house  may  be  used  for  the  sale  of  vegetables, 
fruit.**  etc,  "or  otiier  article  except  fresh  meat, "  the  former  ordinance  does  not 
discriminate,  in  that  meat-shop  keepers  inside  the  market-houses  are  not  aUowad 
to  sell  veffstables  and  fruits,  smoa  toe  prohibition  so  to  do  is  contained  in  the  latter 
ordinance. 

8.  Sake. 

Rev.  Ord.  St  Louis  18S7,  J  889,  providing  that  no  one  shall  keep  a  meat-s' 
ODtained  a  Ucense  therefor;  that  such 


St.  Louis  without  having  first  obtained  a  license  therefor;  that  such  person  shall 
pay  an  annual  license  tax  of  tSO ;  that  aU  meat-shop  keepers  who  have  paid  their 
Bcense  may  deliver  meat  in  a  w^^on  or  otherwise,  without  taking  out  an  additional 
Uoense  therefor;  that  all  persons  ofEerlng  f<«  sale  salt  or  fresh  meat,  fish,  saosagA, 
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eto.,  Bhall  be  considered  meat-shop  keepers,  except  that  vrooers  who  sell  ham, 
shoulders,  dried  beef,  bacon,  etc.,  Boall  not  be  included, — does  not  discriminate  in 
favor  of  grocers,  since  such  articles  are  a  part  of  a  grocer's  stock. 

Appeal  from  St.  Louis  criminal  court;  £.  A.  Noonan,  Judge. 

Christian  Freivogel  was  tried,  under  the  ordinance  of  St.  JLouis,  for  keep- 
ing a  meat-sbop  without  a  ticenae.  There  was  a  conviction,  and  dotendant 
appeals. 

Steber  dk  Clarke  for  appellant.   Zewrett  Beil,  for  respondent. 

Norton,  C.  J.  An  ordinance  of  the  city  of  St.  Louis  contains  the  follow- 
ing section:  Sec.  889.  "No  person,  persons,  or  copartnership  uf  persons  shall 
open  or  keep  a  meat-shop  in  tlie  city  of  St.  Louis,  witliout  having  first  ob- 
tained from  the  collector  a  license  therefor;  and  .any  person,  persons,  or  co- 
partnership of  persons,  doing  businf>ss  as  a  meat-shop  keeper  or  keepers,  shall 
pay  an  annual  license  of  fifty  dotlaro,  iu  advance,  which  license  shall  author- 
ize and  empower  such  person,  persons,  or  copartnership  of  persons  to  sell,  in 
their  shops,  all  kinds  of  fresh  and  salt  meats,  fresh  and  salt  fish,  sausage  and 
sausage  meat,  whether  made  by  them  or  not;  and  also  all  kinds  of  fowl  and 
game,  in  tlieir  proper  seasons,  that  is  not  prohibited  being  sold  or  offered  for 
sale  by  any  ordinance  of  this  city  or  law  of  this  state;  all  kinds  of  v^etabtes 
and  fruit,  in  large  or  small  quantities, — for  one  year  from  the  date  of  such 
license.  And  it  is  hereby  provided  that  the  owners  of  meat-shops  who  have 
paid  their  license  may  be  permitted  to  deliver  me^  in  a  wagon  or  otherwise, 
without  taking  out  an  additional  license  therefor.  It  is  hereby  provided  that 
if  any  person,  persons,  or  copartnership  of  persons  shall  exhibit  for  sale,  or 
offer  for  sale,  any  of  the  above-enumerated  articles,  vegetables  and  fruit  ex- 
cepted, in  any  market,  stall,  place,  or  shop  in  this  city,  wh^er  sold  or  not, 
such  person,  persons,  or  copartnership  of  persons  shall  be  considered  to  be 
meat-shop  keepers,  as  herein  defined,  and  sbiUl  be  adjudged  to  be  such  in  the 
full  meaning  of  this  section:  and  provided,  further,  that  nothing  in  this  sec- 
tion shall  be  so  construed  as  to  include  grocers  who  sell  ham ,  shoulders,  dried 
beef,  bacon,  salt  Bsh,  and  smoked  sausage."  It  appears  from  the  record  that 
defendant  sold  meat  in  the  Union  market  in  St.  Louis,  having  rented  a 
stall  in  said  market  for  the  purpose  of  selling  meat  thereat.  He  was  arrested 
for  conducting  s.iid  business  without  first  having  taken  out  a  license  as  re- 
quired by  the  above  ordinance,  was  convicted  in  the  police  court,  and  fined 
C50;  and,  on  his  appeal  to  the  court  of  criminal  correction,  was  again  con- 
victed and  fined,  from  which  be  has  appealed  to  this  court.  And  the  first 
point  made  by  counsel  on  the  appeal  is  that  while,  under  the  charter  of  the 
city,  the  municipal  assembly  had  the  power  to  license  and  regulate  meat-shops, 
it  had  no  power  to  tax  them.  The  second  made  is  that  if  the  assembly  was 
empowered  by  the  charter  to  tax  meat-shop  keepers,  that  the  tax  imposed  is 
invalid,  because  of  discrimination,  and  because  it  is  not  uniform. 

As  to  the  points  made  under  the  first  ground  of  objection,  viz.,  that  the 
charter  conferred  no  power  to  impose  such  a  tax,  it  may  be  said  that  theyare 
identical  with  those  made  in  the  cases  of  Oits  of  St.  Louis  v.  Spiegel,  75 
Mo.  145,  90  Mo.  587,  and  2  S.  W.  Bep.  839.  The  ordinance,  the  validi^  of 
which  was  challenged  in  the  cases  above  cited  as  to  the  question  whether  the 
power  to  tax  was  given  by  the  charter,  is,  in  its  essential  features  bearing  on 
that  question,  like  the  one  in  the  present  case.  Spiegel  was  convicted  for 
selling  meat,  as  a  meat-shop  keeper,  without  taking  out  a  license,  and  on  ap- 
peal to  the  St.  Louis  court  of  appeals  the  judgment  was  affirmed.  (8  Mo.  App. 
478;)  the  court  in  its  opinion  holding  that  the  cliarter  of  the  city  gives  the 
power  to  license  and  tax  meat-shofia.  And  on  that  branch  of  the  case  it  is 
said:  "The  charter  gives  the  power  to  the  municipal  authorities  (article  3.  S 
6)  *  to  assess,  levy,  and  collect,  for  general  and  special  purposes,  on  real  ana 
personal  property,  and  licenses;  *  *  «  to  establish  market  placest  and 
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meat-shops,  and  license,  relate,  Bell,  lease,  abolish,  or  otherwise  dispose  of 
the  same;  *  *  *  to  license,  tax,  and  regulate  grocers,  merchants,  retail- 
ers, *  •  *  and  all  other  business,  tmdes,  avocations,  or  professions 
whatsoever;  *  *  *  to  license,  tax,  regulate,  or  suppress  all  occupations, 
professions,  and  trades  not  enumerated,  of  whatever  name  or  character.* 
These  provisions  give  the  right  to  license  meat^hops  as  plainly  as  can  be 
given.  It  is  said,  in  so  many  words  in  the  charter,  that  tlie  *  mayor  and  as- 
sembly shall  have  power,  within  the  city,  to  license  meat-shops.'  The  right 
to  tax  them  is  also  plainly  given,  since  the  city  has  the  power  to  license  and 
tax  grocers,  merchants,  and  retailers,  and  all  trades  and  avocations  whatso- 
ever. If  the  keepers  of  meat-shops  are  not  ^jusdum  generU  with  'grocers, 
merchants,  and  retailers,'  then  the  meaning  of  these  three  words  must  be  re- 
strained altogether  to  grocers;  that  being  the  only  kind  of  retail  merchants 
especially  named  under  this  subdivision  of  the  fifth  section.  The  business  of 
a  meat-shop  man,  as  prescribed  in  the  ordinance,  Is  to  retail  meat,  game,  and 
vegetables.  He  Is  certainly  a  retailer,  and  his  retail  business  is  certainly  akin 
to  that  of  a  grocer.  We  have  no  doubt  that  the  charter,  by  a  fair  construc- 
tion of  the  language  need,  gives  the  power  to  license  and  tax  those  keeping 
meatrshopa."  While  it  was  held.  In  the  case  above  quoted  from,  that  the 
power  to  tax  meat-shops  was  given  by  the  charter,  it  was  further  held  that 
the  license  tax,  when  imposed,  need  not  be  uniform  in  the  city.  On  said 
cause  being  appealed  to  this  court,  the  judgment  of  the  St.  Louis  court  of  ap- 
peals was  reversed  on  the  sole  ground  that  the  license  tax.  when  im'posed, 
must  be  uniform,  under  section  3,  art.  10.  of  the  constitution,  which  provides 
that  "taxes  shall  be  uniform  upon  the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax ;"  and  that  inasmuch  as  the  tax 
imposed  was  not  unlforni,  in  this:  that  it  imposed  a  license  tax  of  f  100  oa 
meaUshop  keepers  in  one  part  of  the  city,  and  ^5  on  meat-shopkeepers  in  ai^ 
other  piut  of  the  city.— the  ordinance  imposing  it  was  held  to  be  invalid.  The 
ordinance  was  amended,  in  conformity  witli  the  ruling  of  this  court,  so  as  to 
make  the  tax  uniform  throughout  the  city,  and  Spiegel  was  again  arrested  for 
selling  meat  wlUioat  license  as  a  meat-shop  keeper*  and,  laeing  convl<^  sjid 
fined  by  the  eonrt  of  crimioal  comction,  be  appealed  to  the  St.  Louts  court  of 
appeals,  which  afllrgied  the  judgmentof  the  courtof  criminal  correction.  He 
thereupon  appealed  to  this  court,  and  the  judgment  of  the  St.  Louis  court  of 
appeals  whs  reversed,  on  the  ground  that  as  the  ordinance  provided  that  the 
ownws  of  meat-ahops'iQ  the  new  city  limits  coold  sell  both  at  theirshops  and 
from  wagons,  while  the  owners  of  meat^bops  in  the  old  city  limits  could  only 
sell  at  tiieir  shops,  this  discrimination  rendered  the  ordinance  invalid.  Ci^ 
of  at.  Lmtt9  T.  SpUgth^a  Mo.  587, 2  S.  W.  Bep.  839.  Ko  doubt  is  expressed, 
in  dther  of  these  cases,  this  court,  as  to  the  power,  under  the  charter,  to 
impose  the  tax;  and  tliat  question,  we  think,  was  properly  disposed  of  by  the 
St.  Louis  court  of  appeals  in  the  opinion  in  8  Mo.  App.,  mpTa»  and  from 
which  we  have  quoted  herein.  The  onUnance  now  apjMara  before  us  for  the 
third  timet  with  the  discriminating  |ax>viBion  fatal  to  its  validity,  under  our 
ruling  in  City  of  8t,  Louis  v.  Spiegel,  supra,  stricken  out. 

Considering  the  question  of  the  power  to  tax  meat-shop  keepers,  under  the 
charter,  as  having  been  settled  by  the  adjudications  hereinbefore  referred  to, 
the  only  remaining  question  left  for  determination  is  as  to  whether  the  ordi- 
nance makes  such  discrimination  as  to  render  it  invalid;  and  on  this  branch 
of  the  case  it  Is  insisted  by  counsel  that  it  discriminates  in  favor  of  grocers; 
that  it  undertakes  to  classify  butchers  as  meat-shop  keepers;  that  it  also  dis- 
criminates in  allowing  a  meat-shop  keeper  to  deliver  meat  from  an  unlicensed 
wagon,  without  giving  tliis  privilege  to  one  who  sells  meat  at  a  stall  in  a 
market-house;  and  also  discriminates  by  permitting  a  meat-shop  keeper  to 
sell  vegetables  and  fruit,  and  refusing  the  privilege  to  one  who  is  selling  me^^ 
in  a  market-house.   As  the  articles  mentioned  in  the  ordinance  as  being  sohl 
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by  gncen  may  be  understood  u  making  up.  in  part,  a  grocer*8  stock,  wbicli 
be  may  sell  under  a  grocer's  or  mercbant'a  Uoense,  the  provision  of  the  ordi- 
nance exempting  him  from  taking  out  license  as  a  meatehop  keeper,  in  ordear 
to  sail  what  he  may  properly  seli  under  a  gnou^B  or  merctaant*B  license,  can* 
not  be  said  to  be  a  diserimhiatlrai  in  his  favor.  Ab  to  the  second  point,  it 
may  be  said  tliat  there  is  nothing  in  the  ordinamce  from  which  an  inference 
can  be  drawn  that  it  classifles.  or  attonpta  to  classify,  butctiers  as  meat-shop 
ke^rs.  As  to  the  third  point*  it  is  a  sufficient  answer  to  say  thai  there  is 
nothing  in  the  ordinanQe  which  forbids  a  person  who  sells  meut  tn  a  maik^ 
house  from  ddivoring  his  meat  in  a  wagon,  without  taking  out  an  additional 
license  therefor.  TIm  exemption  applies  u  well  to  (me  who  sells  meat  inside 
the  market  as  to  one  who  sella  it  outside.  As  to  the  last  point  of  objection 
made,  it  is  claimed  counsel  for  the  that  ttie  denial  (tf  the  right  to  sell 
vegetables  and  fruit  in  a  stall  In  a  market-house  is  not  by  virtue  of  ttfe  ordi- 
nance in  question,  but  by  virtue  of  the  following  oxdinanees,  viz.:  "Alltheio- 
ner  portion  of  all  market-houses  shall  be,  and  are  hereby,  set  apart  for  bntcheis* 
stalls;  but,  wlien  not  needed  tor  this  punxwe.  may  be  nsed,  under  the  direc- 
tion of  the  comptndler,  for  the  sale  of  fresh,  sm<Aed.  or  salted  meats,  bacon, 
ham,  sausages,  dressed  fowls,  and  all  oth«  kinds  oi  provisions  or  goiods,  ex- 
cept flsh."  "Any  stand  or  stall  outside  of  any  markrt-house  may  be  used  or 
emi^yed  for  the  sale  of  poultry,  game,  v^fetables,  fruits,  coffee,  or  t^her  arti- 
cles, except  fresh  meat. "  It  would  tterefore  seem  that  the  interdietion  of  the 
sale  of  vegetables  and  fruits  in  the  muket  comes  fnmi  the  ordinance  above 
quoted,  and  not  from  the  ordinance  in  question.  The  ordinance  in  this  case 
defines  a  meat-shop  keeper  to  be  any  per8(m  who  shall  offer  for  aaHe  in  any 
market,  stall,  place,  or  shop  in  the  city,  whether  sold  or  not,  any  kind  of  fresh 
and  salt  meat,  fresh  and  salt  fish,  sausage  and  sausage  meat,  wtether  made  by 
him  or  not,  and  also  all  kinds  of  fowls  and  game,  in  their  proper  seasons,  that 
is  not  prohibited  twlng  sold,  or  offered  for  sale,  by  any  law  of  the  state,  or  any 
ordinance  of  the  city,  in  large  or  small  quantities.  Such  a  person,  when  be 
obtains  his  license,  is  authorized  to  sell,  for  one  year,  any  or  all  of  the  abov^ 
UHmed  articles,  and,  in  addition  thereto,  vegetables  and  fruits.  This  author- 
ity is  given  to  all  meat-shop  keepers  who  procure  license.  A  meat-abop  keeper 
who  sells  his  meat  at  a  stall  in  the  market  is  not  forbidden,  by  anything  con- 
tained in  the  ordinance  in  question,  from  selling  vegetables  and  fruits;  and. 
if  forbidden  to  do  so,  it  is  by  virtue  of  other  and  distinct  ordinances  of  the  city 
above  referred  to.  The  ordinance  does  not  require  that  meat-shops  shall  be 
located  inside  a  market,  and  it  is  optional  with  the  meat-shop  keeper  to  sell 
his  meat  inside  or  outside  the  market-house;  and.  if  he  choose  to  sell  inside  a 
market,  he  voluntarily  subjects  himself  to  the  rules  and  regulations  govern- 
ing market-houses;  and,  if  a  discrimination  is  thus  created,  it  is  not  by  virtae 
of  the  ordinance  in  question.  The  jadgment  is  hereby  afflimed. 
All  oonourrlng. 


Abnold  9.  Hawkihs,  Oollector. 

(Supreme  CcmH  of  Missowri.   June  4, 1888.) 

CONflTITOTlOKAL  LaW— TAXATION — LlMlT  OT  COUNTT  TaI. 

Const.  Mo.  1S75,  art  10,  S  11,  provides,  in  Tegptrd  to  taxation:  "For  county  nur- 
poses,  the  an  naal  rate  on  property  in  counties  having  six  million  dollars  or  leas  sball 
not  in  the  aggregate  exceed  60  cents  on  the  9100  valuation.  •  *  *  Said  restrlo- 
tion  shall  apply  to  taxes  of  every  kind  and  description,  whether  general  or  special, 
except  taxes  to  pay  valid  indebtedness  now  existing,  or  bonds  which  may  be  issued 
in  renewal  of  such  indebtedness. "  Seld^  that  a  county  falling  within  such  provis- 
ion, having  levied  a  tax  of  50  cents  on  the  $100  to  meet  the  ordinary  current  expenses 
of  the  county,  and  40  cents  on  the  9100  to  pay  debts  created  prior  to  November 
1875,  when  sad  constitutional  prorisioa  took  effect,  cannot  also  collect  a  road  tax 
of  6  cents  on  the  (100,  or  a  judgment  tax  of  40  cents  on  the  $100,  to  pay  judgments 
founded  wholly  upon  warrants  Issued  to  pay  current  county  expense*  since  No- 
vember 80,  1876. 
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Appeal  from  olrctiit  court,  Ozark  coanty;  J.  F.  Halb,  Judge. 

Action  b7  John  T.  Arnold,  to  enjoin  W.  R.  Hawkins,  collector  of  Ozark 
eounty,  from  collecting  certain  taxes.  The  injunction  was  refused,  and 
plaintiff  f^>peal8. 

W.  J.  Orr,  for  appellant.   /.  /.  DaeU,  for  respondents. 

Black,  J.  The  plaintift,  who  is  a  tax-payer  in  Ozark  county,  brought  this 
suit  against  the  collector  of  the  revenues  of  that  county  to  enjoin  the  col* 
lection  of  certain  taxes  levied  for  the  year  1886.  The  case  was  submitted  to 
the  circuit  court  on^reed  facts,  under  section  3700.  Bev  St.,  and,  bo  far  as 
essential  to  an  understanding  of  the  only  question  raised  on  this  appeal,  the 
facts  are  aa  follows : 

(2)  That  the  following  taxes  appear  on  said  books  for  the  year  1886,  as  ex- 
tended against  the  property  of  plaintiff: 

20  cents  on  the  (100  valuation  for  state  revenue  tax. 

20         "         «         M      «  Stat©  interest  tax. 

60         **  MUM  Qoyntj  revenue  tax. 

40         **  H         H      H  county  special  tax. 

40         "  »         u  county  judgment  tax. 

6         "  «         M      «  county  road  tax. 

(S)  FUUntifl  has  fully  paid  all  of  said  taxes  exc^  the  said  county  judgment 
and  county  road  taxes,  wMch  last-named  taxes  amount  to  the  sum  of  96.34 
county  judgment,  and  82  cents  county  road  tax,  and  which  sums  the  plaintlfE 
refuses  to  pay,  subject  to  the  determination  of  the  l^iality  of  the  same. 

(4)  It  is  further  agreed  that  said  county  revenue  tax,  amoonting  to  50  oents 
on  the  $100  valuation,  la  levied,  collected,  and  used  to  meet  all  the  ordinary 
current  expenses  of  the  county,  as  is  provided  for  in  section  6818,  Bev.  St. 
1879,  and  the  whole  thereof  is  reqnized  for  that  purpose. 

(5)  That  the  said  40  cents  on  the  $100  valuation,  culled  '*Oounty  Special 
Tax, "  ia  levied,  collected,  and  apportioned  to  pay  debts  created  prior  to  No- 
vember SO,  1875,  or  renewal  bonds  in  lieu  thereof,  or  the  interest  thereon,  and 
cannot  legally  be  used  for  any  other  purpose. 

(6)  Thiat  the  said  40  cents  judgment  tax  is  levied,  and  is  to  be  collected  and 
used  to  pay  judgments  now  exisUng  agidnst  said  county,  which  said  judg- 
ments are  founded  wholly  upon  warrants  issued  since  November  80, 1875,  and 
which  said  warrants  were  drawn  to  pay  current  expenses  of  the  county,  made 
and  cieated  since  last-named  date.  The  drcuit  court  enjcdned  the  collection 
of  the  5  emts  county  road  tax,  but  refused  to  enjoin  the  collection  of  the  tax 
designated  as  "40  cents  on  the  $100  valuation  for  county  judgment  tax,"  and 
this  last  ruling  presents  the  only  question  now  before  us  for  consideration. 

As  the  plaintiff  has  paid  all  the  taxes  except  those  which  be  claims  are  ille- 
gal, be  mtqr  have  relief  by  injunction  as  to  such  aa  are  illegal  and  levied  in 
excess  of  constitutional  limitation.  OmtoU  v.  Rtunti^  67  Mo.  208;  Bvoing 
T.  Board,  72  Mo.  436.  Section  11,  art.  10,  Const.  1876,  among  other  things, 
provides:  "For  county  purposes,  the  annual  rate  on  property  in  counties  hav- 
ing six  million  dollars  or  less,  shall  not  in  the  aggregate  exceed  fifty  cents  on 
thebnndred  dollars  valuation.  *  «  *  Said  restrictions  as  to  rates  shall 
apply  to  taxes  of  every  kind  and  description,  whether  general  or  special,  ex- 
cept taxes  to  pay  valid  indebtedness  now  existing,  or  bonds  which  may  be  is- 
sued in  renewal  of  such  indebtedness."  This  constitutional  provision  took 
effect  on  the  30th  November,  1875,  and  It  and  the  other  like  limitations  upon 
the  rate  of  taxation  require  no  legislative  aid  to  give  them  vitality;  they  are 
self -enforcing,  as  has  been  repeatedly  ruled.  This  is  true,  though  the  proviso 
therein  contained,  providing  fur  an  increased  rate  of  taxation  for  designated 
purposes,  does  require  legislative  aid.  Board  v.  Patten,  62  Mo.  449;  Statt 
y,  Ralltoay  Co.,  74  Mo.  163;  8taU  v.  Fan  Every t  76  Mo.  530.  In  this  case 
it  appears  from  the  agreed  £acts  that  the  county  has  levied,  uid  plaintiff  has 
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paid,  a  tax  of  50  cents  on  the  $100  valuation  for  county  parposcs.  The  tax 
of  40  cents  on  the  $100  appears  to  hare  been  levied  to  pay  war  ran  ta  issued 
since  November  80,  1875,  to  pay  current  county  expenses  made  and  created 
since  tliat  date.  It  therefore  cannot  be  a  tax  to  pay  indebtedness  existing  at 
the  date  of  the  adoption  of  the  present  constitution ;  and,  being  levied  to  pay 
warrants  for  county  current  expenses,  it  fannot  be  a  tax  to  pay  for  erecting 
public  buildings.  Indeed,  it  cannot  be  a  tax  for  any  purpose  for  which  a  tax 
in  excess  of  the  50  cents  on  the  9100  valuation  can  be  levied.  It  is  therefore 
clearly  within  the  constitutional  prohibition,  and  is  an  illegal  tax,  the  collec- 
tfon  of  which  should  be  enjoined.  What  remedy  the  judgment  creditors  may 
have  presents  a  question  not  before  us  on  this  appeal.  It  is  enough  to  know 
that  plaintiff  has  paid  all  the  taxes  that  can  be  levied  on  his  property  for 
eounty  purposes  for  the  year  in  question.  It  is  not  his  duty  to  see  how  it  shall 
be  appropriated  or  applied.  The  judgment  Is  reversed,  with  directions  to  the 
clicuit  court  to  enter  up  a  decree  enjoining  the  collection  of  the  40  cents  on 
the  $100  valuation  now  Id  question,  as  well  as  the  five-cent  tax. 
All  concur. 


Statb  v.  Lichutbb. 
(AQweme  Court  txf  AHhouH.  Jane  4, 1888.) 

1.  Fjllsb  Fbstbkbu— Bt  Limit— VBNtJB. 

Upon  trial  for  obtaining  goodB  by  falsa  nretensea  by  means  of  a  letter  giving  a 
false  statement  of  the  financial  fltanding  oi  defendant's  firm,  It  appeared  that  the 
letter  was  written  and  mailed,  with  an  order  for  goods,  in  Jasper  oounly,  to  a  firm 
in  St.  Louis ;  and  that  Uiey,  relying  upon  tiie  statement,  filled  the  order,  and  deliv- 
ered the  goods  to  a  r^road  oompany  in  St.  Louis,  consigned  to  defei^ant'a  firm, 
in  Jasper  county.  Held,  that  the  onme  was  oommitted  in  St.  Louis  county. 

3.  &UCB— EVIDBNCB. 

In  the  trial  for  obtaining  goods  by  false  TOotenses,  evldsnoe  erf  defendant's  oon- 
duct  in  the  disposition  of  the  goods  is  admusible  ■>  bearing  np<m  tiie  qnestbm  of 

his  intent  in  obtaining  them. 
8.  SufB— Instrdotions. 

In  a  trial  for  obt^ning  goods  by  false  pretenses  by  means  of  a  false  statement  of 
the  finance  standing  ofdefendant's  firm,  ttappeareathatthestatement  was  written 
by  a  third  person  from  figures  fnmlehed  the  fino,  bat  that  defendant  was  not 
present  when  the  statement  was  written.  Defendant  requested  an  instmctioa  that 
unless  the  jury  believed  beyond  a  reasonable  doubt  that  the  defendant  "did  make," 
and  was  "present, counseling,  aiding  and  abetting  the  maldng  of  such  statement," 
the  verdict  must  be  not  guilty,  which  the  court  gave,  with  the  modification  that  it 
was  not  necessary  that  defendant  should  have  been  present  when  the  writii^ 
was  done ;  but  if  the  statement  was  written  as  the  result  of  a  common  ondera tana- 
lug  and  fraudulent  oonspiraey  on  the  part  of  defendant,  and  the  one  writing  the 
statement,  though  not  written  in  tiie  presence  of  t^defendant,  It  was  the  statement 
of  defendant.  Held,  tba'  he  modification  was  properly  given,  as  explaining  what 
was  meant  by  the  terms  "  present,  oounseling,  udlng,  and  abetting. " 

4.  CaiiuirAit  Li.w~Motion  to  Quash— Whbn  Availablb. 

It  is  too  late,  after  a  mistrial  upon  an  indictment  for  obtaining  goods  \is  false  pre- 
tenses, for  defendant  to  ask  leave  to  withdraw  bis  plea,  and  file  a  moUon  to  quash, 
especially  if  the  indictment  Is  sufficient  in  law. 
B.  8AHB~MonoK  fob  Nbw  Tbiai.— Sbowino. 

Where  the  affldivats  aooompanying  a  motion  for  a  new  trial  fail  to  disclose  any 
diligence  on  the  part  of  defendant  to  discover  the  evidence  he  proposed  to  Aff^ 
QDOQ  a  second  trial,  and  did  not  allege  that  the  evidence  first  came  to  his  knowl- 
edge after  the  trial,  or  that,  before  ma  trial,  he  had  no  knowledge  of  it,  the  motion 
is  properly  denied.* 

Appeal  from  St.  Lonls  criminal  coart;  Henry  D.  LAuaHUN,  Judge. 

Norman  B.  Lichliter  was  indicted  for  obtai  nlng  goods  In  the  city  of  St.  Louis 
nnder  false  pretenses,  was  convicted,  appealed  to  the  St.  Louis  couit  of 
peals,  from  which  the  case  was  transfeired  to  the  supreme  court. 

1  As  to  when  a  new  trial  will  be  granted  on  the  ground  of  newly-discovered  evidence, 
see  Oilmore  v.  People,  <I1L)  15  N.  B.  Rep.  75ti,  and  note;  State  v.  tVoodward,  (Mo.)  8S. 
W.  Rep.  aW;  Grady  v.  People,  (m.)10  N.  B.  Rep.  654;  Bean  v.  People,  (UL)  U  N.  E. 
Bep.  Wi\  Fogarty  v.  State,  (Qa.)  fiS.     Bep.  783. 
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Taylor  A  Pollardt  for  appellant.  B-  &.  Boone^  Atty.  Gen.,  A.  C.  Clowr, 
and  C.  O,  Bithop,  for  the  State. 

Norton.  G.  J.  Defendant  and  William  H.  Fallis  were  jointly  indicted  in 
ttie  criminal  court  of  the  city  of  St.  Louis,  at  its  July  term.  1881.  and  charged 
with  obtaining  goods  in  the  city  of  St.  X^uis  under  false  pretenses.  At 
the  May  term,  1882,  of  said  court,  a  trial  was  had,  resulting  in  the  conviction 
of  defendants.  Fallis  obtained  a  new  trial,  and  Lichlitei'.  after  malung  an 
iinsQccessfuI  motion  for  new  trial.  i4>pealed  to  the  St.  Louis  court  of  appeals, 
from  which  oourt  the  cause  has  been  transferred  to  this  court.  It  appeurs  from 
the  record  that  on  the-  5th  of  December,  1881,  defendants  were  arraigned, 
pleaded  not  guilty,  and  were  put  upon  trial,  which  resulting  in  a  mistrial,  the 
cause  was  continued,  and  specially  set  for  trial  on  the  20th  February,  1882,  at 
which  time  defendants  appeared,  and  Hied  a  mution  for  a  special  venire  of 
citizens  from  the  county,  and  the  same  day  asked  leave  to  withdraw  the  plea 
of  not  guilty,  and  to  iile  a  motion  to  quash.  The  cuurt  refused  to  allow  this, 
fur  the  reason  that  said  appliciUion  was  made  too  late.  This  action  of  the 
court  was  excepted  to  at  the  time,  and  is  assigned  for  error  here. 

It  is  said  in  case  of  State  v.  Rector,  11  Mo.  28,  "tliat  the  power  to  quash 
indictments  is  adlscretionaryonein  all  cases.  *  *  *  The  sufficiency  of  an 
indictment  Is  properly  tested  by  a  demurrer  or  motion  in  arrest.  Indictments 
for  lesser  offenses,  bdow  the  grade  of  felony,  the  court  may,  in  its  discretion, 
quash  when  the  indictment  is  plainly  defective;  but  in  indictments  for  felo- 
niM  the  defendant  should.  In  general,  be  left  to  his  demurrer  or  a  motion 
in  arrest.'*  See,  also,  State  t.  Sohannon,  21  Mo.  491;  State  v.  Conrad,  Id. 
271.  In  view  of  the  ruling  made  in  the  cases  above  cited,  we  are  not  pre- 
pued  to  say  that  the  court  comnsUtted  reversible  error  in  refusing  the  request 
ot  defendant  to  withdraw  the  plea  at  not  guilty,  and  file  a  motion  to  quash; 
imd  ifaia  is  e^pedally  so  if  the  Indictment  preferred  ia  sufficient  in  law,  as 
we  think  the  Indictment  In  this  case  Is.  It  Is  bMed  npon  section  1335,  Rev. 
St.  It  lays  the  venue  oi  the  offense  at  the  city  of  St.  Louis,  state  of  Missouri. 
It  distinctly  alleges  the  false  pretense  upon  which  the  defendants  obtained 
the  goods,  negatives  the  truth  of  the  pretense,  and  avers  that  the  owners  of 
the  goods,  relying  upon  its  truth,  parted  with  th^r  prcqierty,  particularly  de- 
scribing it,  and  stating  its  value.  It  is  in  conformity  with  tiie  precedents  laid 
down  in  1  Whart.  Free.  bk.  4,  o.  6. 

It  is  also  insisted  that  the  Judgment  should  be  reversed  on  the  ground  that 
the  evidence  shows  that  the  offense,  if  committed  at  all,  was  committed  in 
Jasper  county.  The  record  is  very  voluminous;  and,  as  no  objection  has  been 
interposed  to  the  abstract  of  the  evidence  furnished  by  respondent,  we  shall 
adopt  it  as  being  correct;  and  so  much  of  it  as  is  material  to  tlie  qnestiou  Is 
as  follows:  In  the  fall  of  1880  the  taiveling  salesman  of  the  firm  of  Samuel 
Cupples  &  Co.,  of  St.  Louis,  met  defendanto  in  the  town  of  JopUn.  Jasper 
oounty>  He  was  informed  by  them  that  they  were  about  to  form  a  business 
partnership  In  Joplia,  and  desired  to  purchase  a  car-load  of  wooden  and  wil- 
low ware  from  said  Cupples  A  Co.  on  a  credit  of  60  days.  The  salesman  told 
them  that.  In  order  to  obtain  credit,  it  would  be  necessary  for  them  to  fur- 
nish his  firm  with  a  statement  of  their  financial  condition.  Such  a  state- 
ment, setting  forth  their  assets  and  liabilities,  was  made,  in  writing,  in  the 
name  of  Fallis  A  Lichliter,  which  was  signed  by  £.  A.  Fallls,  and  mailed 
from  Joplin,  and  received  by  Cupples  &  Co.  in  the  city  of  St.  Louis.  A 
written  order  for  the  goods  spieciQed  in  the  indictment  was  also  received  from 
Fallis  &  Lichliter  for  the  goods  speeiSed  in  the  indictment.  Cupples  &.  Co. 
being  satisfied  with  said  statement,  which  represented  the  assets  of  the  firm 
to  be  largely  In  excess  of  their  liabilities,  and  relying  upon  its  truth,  filled  the 
order,  and  delivered  the  goods  to  the  St.  Louts  &  San  Francis<»  Railway  Com- 
pany, at  their  depot  in  the  city  of  St.  Louis,  on  the  27th  October,  1880,  ad- 
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dressed  and  consigDed  to  Fallls  &  Lichliter  at  Joplin;  tlie  said  railway  com- 
pany,  by  a  bill  of  lading  acknowledging  the  receipt  of  the  goods  frotn  said 
Cupples  &  Co.,  agreeing  to  deliver  the  same  to  FalUs  &,  Llciiliter  at  Joplin, 
which  was  done  a  few  days  thereafter.  Cupples  &  Co.  drew  a  draft  od  Fatlis 
&  lichliter  for  the  amoant  of  the  bill  at  60  days  from  the  date  of  delivery, 
wlitch  was  accepted.  B«(<ne  the  maturity  of  the  draft,  in  December  follow- 
ing, Fallis  &  Lichliter  made  an  assignment,  paying  bat  a  few  cents  on  the 
dollar  of  their  Indebtedness.  Martin  Fallis,  a  brother  of  one  of  the  defend- 
ants, among  otherthing8.testifledthat,  justpriortothepurchaaeof  the  goods 
from  Cupples  &  Co.»  defendant  Fallis  requested  witness  to  make  a  written 
statement  oi  the  Ananctal  condition  of  the  firm,  to  be  sent  to  Bt.  Louis;  that 
he  made  a  true  statement  of  tbeir  assets  and  UabillHes.  and  anbmitted  it  to 
defendants,  who  told  bim  ttiat  tbey  most  make  a  better  showing  or  quit  the 
business,  as  sueh  a  statemmt  would  not  buy  goods;  that  under  directions  at 
defendants,  and  from  figures  furnished  by  toem,  and  upon  tbeir  assurance 
that  no  harm  should  come  to  him  from  tiie  act,  he  made  the  statonent  tat 
Gopples  A  Co.,  and  signed  the  Ann  namv.  and  also  the  name  ct  £.  O.  Fallis, 
bis  wife,  thereto,  by  ttieir  direction  and  In  their  piesaice;  that  this  statement 
was  wholly  false,  known  to  be  so  by  def endantSi  was  intended  to  deceive,  and 
made  t<a  vm  purpose  of  obtaining  goods  and  csedit  from  Gup^es  ft  Oo. ;  and 
that  he  sealra  it  up,  and  mailed  it  to  Cupples  ft  Co.  at  St.  Louis;  Uiat  tlie 
goods  ordered  In  connection  with  the  statement  were  received  at  JopUn  from 
the  railway  company,  and  went  into  the  general  stock  of  the  firm  of  Fallis  ft 
Lichliter.  The  evidence  tends  f nrUier  to  show  that,  after  the  receipt  of  these 
goods,  and  for  a  period  of  about  six  weeks  before  the  assignment,  large  qiuioti- 
ties  of  goods  were  taken  from  the  store*  and  deposited  at  other  places,  in  other 
sections  of  the  state  and  in  Kansas,  and  that  considerable  sums  of  money  col- 
lected by  defendants  were  retained  by  them,  so  that  but  UtUe  was  left  for 
<»redltor8  when  the  assignment  was  made.  The  falsity  tjt  the  statement,  the 
purchase  and  receipt  of  the  goods  on  the  sti^gth  of  It  from-  Cupples  ft  Co., 
18  virtually  ooneeded;  but  a  large  amount  of  evidence  was  introduced  to  es- 
tablish tlie  ^t  that  defendants  were  mere  emplt^jres  of  the  firm  of  Fallis  ft 
Lichliter,  and  l^t  they  had  nothing  to  do  with  nuUcing  said  statement  or  ob- 
taining tiw  goods.  It  is  contended  by  counsel  tdiat,  under  the  facta  disclosed 
by  the  evidence,  the  criminal  court  of  the  dty  of  St*  Louis  had  no  Jurisdic- 
tion of  ttie  esse,  but  that  defendants  should  have  been  indicted  and  prosecuted 
in  Jasper  oonnty;  and,  in  support  of  this  contention,  bas  dted  the  case  (tf 
State  V.  SKaefer,  89  Mo.  271, 1  S.  W.  Bep.  293.  The  indictment  in  that  case 
was  founded  on  section  1561,  Bev.  St. ;  and  it  Is  there  held  that,  as  the  money 
obtained  by  the  fraudulent  representation  was  paid  to  Sliaefer's  agent  in  New 
York,  the  offense,  if  any,  was  committed  in  New  Yoric,  for  which  a  proeecu- 
tion  in  Missouri  could  not  be  maintained.  That  case,  so  far  from  sustaining 
the  contention  made,  ovcortbrows  it;  for  in  it  the  case  of  Iforris  v.  State,  25 
Ohio  St.  217,  which  is  analogous  and  on  all  fours  with  the  case  in  hand,  is 
approvingly  cited  and  quoted  from.  There  the  defendant  whs  h  resident  of 
Clark  county,  and  by  fraudulent  representations  its  to  his  solvency,  contained 
in  a  letter  sent  by  him  to  the  Akron  Sewer-Pipe  Company,  located  in  Summit 
county,  induced  said  company  to  ship  him  by  rail  to  Clark  county  a  lot  of 
sewer-pipe.  He  was  indicted  in  Clark,  where  he  received  the  pipe,  sent  by 
railroad  by  the  sewer-pipe  compuiy ;  but  Uie  supreme  court  held  that  the  crime 
was  committed  in  Summit  oounty,  remarking  "that  the  weight  of  authority 
is  clearly  that  the  r^lroad  company  was  the  agent  of  defendant  for  receiving 
the  goods  at  Akron,  and  cari^ing  them  to  Springfield,  and  the  delivery  to  it 
by  the  sewer-pipe  company  was,  in  legal  contemplation,  a  deiirety  of  the 
goods  to  defendant  at  Akron." 

it  is  also  Insisted  that  the  court  erred  in  receiving  evidence  as  to  the  con- 
duct of  defendants  after  receiving  the  goods,  in  disposing  of  ttiem,  and  appru- 
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priating  to  tliemselves  the  proceeds  of  sales,  up  to  the  time  of  the  assignment. 
This  evidence,  we  think,  was  admissible,  as  bearing  upon  the  question  of  de- 
fendants* intent  in  obtaining  the  goods.  In  the  ease  of  State  v.  Dennis,  80 
Mo.  589,  Dennis  obtained  by  false  pretenses  24  mules  in  Randolph  county, 
which  were  shipped  to  St.  Louis,  and  evidence  was  received  showing  that  he 
got  the  money  for  which  they  were  sold  in  St.  Louis,  and  ran  ofiF  with  it,  as 
tending  to  shuw  his  intent  in  obtaining  the  mules  was  to  cheat  and  defraud. 
The  objection  made  to  the  reception  of  expert  testimony  as  to  what  the  books 
of  the  firm  of  Fallis  &  Lichliter  showed  the  financial  condition  of  tlie  firm  to 
be,  will  not  be  considered  here,  for  the  reason  that  the  record  does  not  show 
that  any  exception  was  saved  to  the  action  of  the  court  in  overruling  it. 

The  following  instruction  was  not  given  as  asked,  but  was  modified  by  the 
court,  and  then  given,  and  this  action  is  also  complained  of  aa  error:  "The 
court  instructs  the  jury  that  although  they  may  believe  from  the  evidence 
that  the  defendants,  or  either,  did  make  false  entries  in  the  account-books,  or 
issue  fraudulent  notes,  or  that  they  did  dispose  of.  appi-opriate,  conceal,  or 
make  way  with,  by  themselves  or  others,  of  assets  or  moneys  of  the  firm  of 
Fatlis  &  Lichliter,  still,  unless  the  jury  further  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendants  did  make,  and  were  present, 
counseling,  aiding,  and  abetting  the  making  of,  the  statement  to  Samuel  Cup* 
pies  &  Co.,  introduced  in  evidence,  and  thereby  did  procure  the  property 
mentioned  in  the  indictment,  with  intent  to  defraud  Samuel  Cupples  &  Oo. 
out  of  the  purchase  price  thereof ,  the  jury  will  return  a  verdict  of  not  guilty." 
This  instruction  the  court  gave,  with  the  following  modification:  "But  by 
the  terms  ■  were  present,  counseling,  aiding,  and  abetting  the  making  of  the 
statement,'  is  not  meant  that  they  were  all  actually  present  at  the  very  time 
when  said  statement  was  reduced  to  writing,  hut  that  the  statement  was  the 
result  of  a  common  understanding  and  fraudulent  conspiracy  on  tlie  part  of 
said  Mart  P.  Fallis  and  the  defendants,  primarily  or  at  the  time  entered  into 
by  them.  In  other  words,  the  making  of  said  statement  consisted  of  some- 
thing more  than  the  mere  writing  of  it.  And  hence,  if  they  advised,  coun- 
seled, or  abetted  Mart  F.  Fallis,  or  invited  him  to  make  it,  before  he  actually 
reduced  it  to  writing,  and  also  so  feloniously,  designedly,  with  an  intent  to 
cbtttt  and  defraud  Gupplea  &  Co.,  and  with  knowledge  that  it  was  false,  they 
made  It  as  much  as  he,  in  contemplation  of  law.  '*  The  addition  to  or  modi- 
fication of  the  instruction  is  simply  explanatory  of  the  terms  **preseut,  coun- 
seling, aiding,  and  abetting,"  which  are  used  in  the  instruction,  and  does  not 
in  any  manner  change  the  principle  announced  in  the  Instruction  as  asked. 
While  the  modification  may  be  subject  to  verbal  criticism.  Its  meaning  is  plain 
enough,  and  we  cannot  gee  bow  it  was  calculated  to  mislead  the  jury.  The 
instructions  given  by  the  conrt  of  Its  own  motion,  in  connecticm  with  those 
given  for  defendants, — all  asked  by  them  being  given,  the  last  one  of  which 
was  given  with  the  modiflcation  above  noted, — presented  the  whole  case  foirly 
to  the  jury.  The  affidavits  accompanying  the  motion  for  a  new  trial  fail  to 
dlsdoee  any  diligence  whatever  on  the  part  of  defendants  to  discover  the  evi- 
dence wbidi  It  is  proposed  to  offer  in  the  event  of  a  new  trial  being  granted. 
They  do  not  allege  that  the  evidence  first  came  to  their  knowledge  after  the 
trial;  nor  do  they  aver  that,  before  the  trial,  they  had  no  knowledge  of  it. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

All  concur. 


State  b.  Hider. 
(Supreme  Court  of  MlssourL   June  4, 1888.) 

1.  H0XICn>S— BVIDESCB— OBTAiNINO  WSAPOS  BT  ROBBBBT. 

Upon  trial  for  murder,  evidence  that  defendant,  within  half  an  hoar  of  the  time 
of  ue  homicide,  and  wiuiin  a  short  distance  from  the  place  thereof,  aimed  his  gun  at 
a  third  person,  and  compelled  him  to  give  defendant  hu  pistol,  is  admissible  as  tend- 
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iner  to  show  deliberation  and  premeditation  on  the  part  of  defendant  hi  arming  him- 
self for  the  encounter  with  oeoeaaed,  and  aa  a  oonnecting  part  of  the  entire  tiuis- 

Bction. 

9.  SjUCB— Rblbvahot. 

Where  defendant,  on  trial  for  murder,  oontanded  that  deceaaod  awanlted  him,  evi- 
denoe  that  deceased  told  a  witness  that  he  had  bad  sexual  Interoourse  with  deiead- 
ant's  wife  did  not  tend  to  prove  that  sooh  assault  waa  made,  and  waa  properly  re- 
fused. 
8.  Samb — Res  Gestji. 

The  declarations  of  defendant  on  trial  for  murder,  made  to  a  witness  a  few  min- 
utes after  the  homicdde,  and  after  defendant  had  gone  two  or  three  hundred  jaz^ 
from  the  scene  thereof,  are  not  part  of  the  Tea  gesUBt  and  are  not  admlstlMft  ui  uwi- 
dence.1 

^  Same— iNtTsrcTioNB— SBLr-DBFBXBB. 

in  a  trial  lor  murder,  an  instruction  that  If  defendant,  armlne  himself,  went  in 
search  of  deceased,  with  the  intention  of  killintr  him,  and,  finding  nim,  did  willful^, 
deliberately,  premedltatedl;,  and  of  his  malice  aforethought  so  KiU him,  and  atua 
time  deceased  was  not  threawning  or  attempting  to  assault  defendant,  then  thore 
is  no  self-defense,  and  the  jury  should  oonviot,  is  not  erroneous. 

B.  Sua. 

In  a  trial  for  murder,  on  Instruotlon  that  previous  threats  alone,  unaooompanied 
by  any  hostile  demonstration  at  the  time  of'tfae  homicide,  would  not  juaUfy  the  kiU- 
Ing,  and  which  contains  nothing  that  oould  be  fairlv  construed  to  Intainate  that  such 
threats  might  not  be  conalderea  for  any  other  l^tunate  purpose,  is  not  erroneous.* 

A.  Same — ^Deohees  or  Homicide. 

Where  the  evldenoe  shows  that  defendant  tither  ddiberately  afaot  deoeaaed  f  m- 
revense,  or  shot  him  in  salf-def enae,  there  ia  no  error  in  not  sinng  the  jorj  Inatmo- 
ttons  denning  any  lower  grade  of  homicide  than  murder  In  uie  Orst  decree. 

7.  Same— Rbfbtitiok. 

Requested  Instructions,  fully  covered  by  other  instmotlons  given  In  nnobjeotim- 
able  phraseology,  will  be  refused. 

8.  Cbimixal  Law— Cha:»ob  op  Vexce— Discretion  or  Coctht. 

The  action  of  the  trial  court  on  an  application  for  change  of  venue  in  a  proseca* 
tion  for  murder  wlU  be  held  to  be  oonolualvv,  in  the  abBsnoe  of  palpable  abase  of 
^  Judicial  discretion  prejudicial  to  defendant 

0.  WiTXBSB — Credibilitt — Reputation. 

Where  defendant  in  a  criminal  case  testifies  in  his  own  behalf,  evidence  of  hia 
general  reputation  for  truth  and  veracity,  chastity  and  inorality,;may  be  Introduced 
by  the  state. 

Appeal  from  Saline  criminal  court;  John  E.  Bri.A2iD,  Judge. 

Befend^t  was  found  guilty  of  muirder  in  the  flrat  dcoxee.  The  aecondin- 
stTUction  requested  by  Idm  waa  as  follows:  **  Ibe  court  ustructa  thejury  that 
if  they  believe  from  the  evidence  that  defendant  aacmtained  that  his  wife  had 
left  his  home,  and  he  believed  that  the  deceased,  B.  F.  Tallent.  bad  accoiu' 
panied  her»  then  the  defendant  had  the  right  to  go  in  search  of  her,  and  to 
caiiy  with  him  a  loaded  shot-gun.  And  the  jury  are  further  instructed  th^  the 
defendant  bad  tlie  right  to  Inquire  of  deceased,  Tallentt  as  to  the  whuvabouta 
of  defendant's  wife,  anJ  iC  the  jury  believe  from  the  evidence  that  defendant 
did  make  such  inquiry  of  deceased,  and  that  the  deceased  ndsed  an  axe  in  his 
hands  in  an  attitude  to  strike,  and  ia  a  threatening  manner  towards  the  de- 
fendant, and  that  the  defendant  apprehended,  and  had .  reasonable  cause  to 
apprehend,  that  the  decesMd  designed  to  kill  him,  or  do  him  some  great  bodily 
harm,  and  that  defendant  bad  reasonable  cause  to  believe,  and  did  believe,  that 
there  waa  immediate  danger  of  such  design  being  accomplished,  and  that  the 
defendant  shot  the  deceased  for  the  purpose  of  preventing  such  design  from 
being  accomplished,  then  the  verdict  most  be  nut  guilty.^ 

Boyd  <6  Bebree  and  Davit  A  Winufield,  for  ^tpdiaut.  TfU  Attomtjf  Qmerai 
and  A.  f .  iteotor,  for  the  State. 

>  See  note  at  end  of  case. 

•Threata  of  peraonal  InjuHes,  or  agtdnst  the  life,  will  not  justify  the  taking  of  the  Ufe 
of  the  party  maklBg  them,  when  he  is  dolngnothingtqpnt  such  threats  into  ezaontiui, 
or  to  do  other  wrong.   OUmore  v.  People,  j^.)  15  N.  E.  Rep.  758. 
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Brace,  J.  On  the  28d  6&y  of  July,  1883.  the  defendant  and  one  BouseyP. 
Tallent  were  llTlng  in  the  same  neighborhood,  in  the  Miami  bottom  of  the 
Miaaoari  rirer,  in  Saline  county,  about  six  nilles  from  the  town  of  Miami. 
Both  went  to  the  town  of  Miami  In  the  morning  of  that  day;  Tallent  return- 
ing home  about  noon,  and  Bidet,  the  defendant,  about  4  o'clock  in  the  after- 
noon. During  their  absence,  a  woman  wlio  is  sometimes  called  Mrs.  Moore, 
and  sometimes  Mrs.  Bider,  In  the  I'ecord,  who  was  examined  as  a  witness  by 
the  state  without  objection,  but  whom  Btder  claimed  to  be  his  wife,  and  with 
whom  he  had  been  living  as  such  for  three  years  previous,  and  whom  he 
had  a  child*  then  about  two  years  old.  left  lilder's  house  with  her  child,  and 
went  to  TuUent's.  After  Tallent  ate  his  dinner,  he  rode  to  the  river,  procured 
a  skiff,  was  met  at  the  bank  of  the  river  by  his  wife,  this  woman,  and  another 
neighbor  lady,  and  he  took  Mrs.  Bider  In  the  skiff  across  the  river,  leaving 
her  on  the  other  side.  About  an  hour  before  sundown,  he  started  to  teaasa 
the  river;  and  returning  to  his  home  a  little  after  dark,  in  a  path  leading  to 
his  house,  he  was  met  by  the  defendant  within  a  few  steps  of  his  door,  by 
whom  he  was  shot  and  killed.  Bider.  upon  returning  to  his  home,  found  1^ 
wife  gone,  and  thereupon  commenced  mHking  inquiries  for  her  of  his  neigh- 
bors; satisfied  himself  that  she  had  gone  to  Tallent's;  that  Tallent  had  gone 
away  from  home  that  afternoon;  that  she  had  been  taken  across  the  river; 
and  that  Tallent  was  the  man  wlio  had  taken  her  off.  The  evidence  for  the 
state  tended  to  prove  that  thereafter  he  armed  himself  with  a  double-barreled 
shotgun;  afterwards  procured  a  revolver;  tind  about  dusk  pro:-eeded  towards 
Tallent's  home  for  the  purpose  of  kilting  him.  The  evidence  for  the  defend- 
ant tendM  to  prove  that  utter  he  got  the  shotgun,  at  the  house  of  his  brother- 
in-law,  Mr.  Cockrill,  he  went  in  search  of  his  wife,  going  first  to  the  home  of 
a  Mr.  Merrill,  who  lives  but  a  short  distance  from  Tallent's;  and  he,  in  his 
evidence  upon  the  stand,  gives  the  following  account  of  what  transpired  after 
he  got  the  gun:  "I  got  me  a  shotgun  there,  and  came  on  back;  passed  Mr. 
Bristoe's,  and  went  down  to  Mr.  MerriU's;  and  me  and  Mr.  Merrill  went  to 
this  path,  leading  from  the  river  to  Mr.  Tnllent's.  AVhen  we  came  to  that 
path,  which  ran  north  and  south,  Mr.  Merrill  stopped,  and  I  went  on  in  the 
direction  of  Mr.  Tallent's  home,  and  went  to  the  south  part  of  his  house,  and 
looked  to  see  if  I  could  learn  anything  about  where  my  wife  was.  I  discov- 
ered no  sign  of  her  there;  and  I  started  back  north  on  this  path,  leading  to- 
wards the  river,  that  I  hud  come  up;  and,  going  down  the  slough  bank,  1  met 
Mr.  Tallent.  I  spoke  to  Mr.  Tallent,  and  asked  him  if  he  knew  whore  my 
wife  was,  and  he  made  this  remark:  that  •  I  have  taken  her  where  you  won't 
find  her;  and.  God  damn  you,  we  might  as  well  settle  this  right  here.'  He 
started  at  me  with  his  axe,  In  a  striking  posish,  and  he  advanced  a  few  feet, 
and  I  fired.  I  fired  one  time.  «  •  •  Well,  after  that,  I  started  east  to- 
wards Mr.  Cockrill's  house.  I  met  Mr.  Merrill;  came  across  him  near  at  his 
house.  I  reckon  It  was  some  two  or  three  minutes  after  the  shot;  *  *  * 
some  two  hundred  yards,  may  be,  from  Merrill's  house;  1  am  not  certain  of 
the  distance;  could  not  tell  you."  At  the  September  term,  1885,  of  the  crim- 
inal court  of  Saline  county,  the  defendant  was  indicted  for  the  homicide,  and 
in  November  was  tried,  found  guilty  of  murder  in  the  first  degree,  and  was 
eentenced  to  be  hanged.  He  appealed  to  this  court,  and  at  the  October  term 
tiiereof  the  judgment  was  reversed,  and  the  cause  remanded.  90  Mo.  54,  1 
8.  "W.  Rep.  825.  At  the  March  term,  1887,  of  the  criminal  court,  defendant's 
application  for  a  change  of  venue  on  account  of  the  prejudice  of  the  inhabit- 
ants of  Saline  county  was  overruled;  and  in  January.  1888,  he  was  again  tried 
in  that  court,  and  again  found  guilty  of  murder  in  the  Qrst  degree;  and  from 
the  judgment  and  sentence  then  lendered,  after  an  unsuccessful  effort  for  a 
new  trial  and  in  arrest  of  judgment,  he  again  appeals  to  this  court,  assigning 
various  errots,  that  will  be  noticed  in  their  order. 

1.  On  the  aj^Ucatlon  for  a  change  of  venue  the  weight  of  the  evidence  was 
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tbat  the  defendant  could  have  a  fair  trial  in  Saline  county;  nor  is  the  action 
of  the  court  in  overruling  tlie  application  urged  here  as  error.  On  that  issue, 
in  cases  even  where  Lhe  evidence  is  conflicting,  the  action  of  the  trial  court 
will  be  held  to  be  conclusive  unless  there  has  been  a  palpable  abuse  of  judicial 
discretion,  to  the  prejudice  of  tlie  defendant.  State  v.  Hunt,  91  Mo.  490.  3 
S.  W.  Rep.  ass,  and  cases  oiled. 

2.  It  ia  urged  that  the  court  erred  in  failing  to  give  the  jury  inatrnetions 
defining  any  degree  of  homicide  below  murder  in  the  first  degree,  and  in  giv- 
ing instructions  2  and  3  as  follows:  "(2)  The  court  instructs  the  jury  tha^  if 
they  believe  from  the  evidence  that,  prior  to  the  ItUling  of  Tallent,  thedefend- 
ant,  George  M.  Rider,  prepared  and  armed  himself  with  a  gun,  and  went  in 
search  of  and  sought  out  Tallent,  with  the  intention  of  killing  him,  or  shoot- 
ing him,  or  doing  bira  great  bodily  harm,  and  that  he  found,  overtook,  or  in- 
tercepted Tallent  while  the  said  Tallent  was  on  his  way  home  from  the  Mis- 
souri river,  In  the  county  of  Valine  and  slate  of  Missouri,  and  then  and  there 
did  willfully,  deliberately,  premeditatedly,  and  of  bis  malice  aforethought,  (as 
these  terms  are  defined  in  tfie  firsi  instruction  for  the  state,)  shoot  at  and  kill 
Tallent,  and.  at  the  time  of  said  shooting,  Tallent  was  not  then  making  any 
threats  of  violence  against  defendant,  and  was  not  attempting  to  assault  the 
defendant,  and  that  defendant  had  no  reasonable  cause  to  apprehend  immedi- 
ate danger  to  his  person  from  Tallent,  then  there  is  no  self-defenae  in  this 
case  of  which  the  defendant  can  avail  himself,  and  the  jury  should  convict. 
(3)  Although  the  jury  may  believe  from  the  evidence  tbat,  prior  to  the  time 
he  was  shot,  the  deceased  had  made  threats  against  the  defendant,  yet  this 
fact  alone  does  not  justify,  excuse,  or  [>alliate  the  offense  of  murder,  provided 
the  jury  shall  further  believe  from  the  evidence  that,  at  the  time  deceased  was 
shot,  he  made  no  threats  against  the  defendant,  and  made  no  attacks  or  as- 
sault upon  defendant,  and  made  no  demonstration  of  violence  against  defend- 
ant." The  supposititious  passion  or  frenzy  which  ingenious  counsel  argue 
swept  ttirough  the  mind  of  the  defendant  uponsuddenly  beholding  beforebim 
the  man  who  had  inflicted  upon  him  an  Injury  that  had  wounded  his  tender, 
eat  sensibilities,  enhanced  by  the  gross  manner  In  which  that  man  avowed 
and  emphasized  it,  and  which  for  the  moment  shook  the  foundations  ai  right 
reason  in  his  mind,  to  the  extent  of  depriving  him  of  tliat  oxdness  and  delib- 
eration essential  to  a  mind  capable  of  committing  murder  iu  the  Orst  degree, 
is  not  to  be  found  in  the  evidence  of  either  the  state  or  the  defoidant.  His 
own  declarations  tended  to  show  that  this  woman  bad  left  bim  b^ore;  that, 
before  he  ascertained  certainly  that  she  had  gone  again,  he  was  entertaining 
the  idea  that  she  intended  to  go;  and  that  he  bad  learned  that  an  arrangement 
liad  been  made  by  one  of  his  neighhora  for  a  skiff,  wbidi  he  suspected  was  to 
be  used  for  that  purpose;  and,  when  lie  found  tliat  she  had  gone,  the  evidence 
of  the  state  tended  to  prove  tliat  he  went  apoa  the  hunt,  not  of  bis  wife,  but 
for  the  man  who  hud  taken  her  off;  tbat  he  followed  the  trail  syatematicallj 
aod  methodically;  and  when  it  pointed  to  Tallent's  house,  and  satisfied  him 
that  he  was  the  man,  he  went  coolly  about,  for  the  next  hour  or  two  before 
the  homicide,  making  his  arrangements  to  go  there;  made  arrangements  with 
a  young  man  to  go  to  bis  bouse  and  milk  the  cows;  went  a  distance,  to  Ms 
brother-in-law's,  and  armed  himself  with  a  doublf^barreled  shotgun;  taking 
up  his  course  towards  Tallent's  house  about  dark.  On  the  road,  he  meets 
this  same  young  man.  from  whom  be  procured  a  revolver.  He  then  proceeds 
to  Merrill's,  to  the  house  of  the  deceased,  and  to  tlie  scene  of  the  homicide. 
The  evidence  of  the  defendant  tended  to  ptov9  that,  with  like  knowledge  and 
calmness  of  mind,  he  In  like  mannerprepared  himself,  and  went  totluit  scene, 
with  no  other  feeling  or  motive  than  to  find  his  wife,  or  learn  her  where- 
abouts; and  be.  who  alone  of  the  living  saw  and  knew  what  transpired  when 
he  and  the  deceased  met,  in  giving  the  details  of  the  tragedy,  does  not  give 
the  faintest  hint  that,  when  he  tired  the  fatal  shot,  he  was  actuated  by  any 
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other  impulse  or  moUTO  than  that  of  defending  himself  from  the  impending 
danger  of  an  unprovoked  and  dangerous  assault  then  being  made  upon  him 
by  the  deceased  with  a  drawn  axe.  If  that  shot  was  the  result  of  a  sudden 
gust  of  passiou  otlier  than  that  arising  from  the  assault  made  upon  him,  it 
tei-tainly  has  left  no  imce  upon  the  cool  surface  of  the  defendant's  statement. 
As  the  case  is  presented  on  this  record,  the  defendant  either  deliberately  shot 
for  revenge,  or  In  the  neoessary  defense  at  his  person  from  impending  danger. 
He  was  either  guilty  of  murder  in  the  first  degree,  or  he  ought  to  have  gone 
acquit.  And  we  Hnd  no  error  in  the  failure  of  the  court  to  instruct  on  mur- 
der in  the  second  degree,  or  any  lower  grade  of  homicide;  and  none  in  giving 
the  second  instruction,  from  which  haH  been  eliminated  the  error  which  was 
found  in  a  similar  instiuctiou  when  the  case  was  here  l>efore.  It  does  not 
follow,  because  the  evidence  may  warrant  an  instruction  on  justiQable  homi- 
cide, that  there  must  necessarily  be  one  given  on  murder  in  the  second  de- 
gree, or  some  lower  degree  of  homicide.  8taU  v.  Bneed,  91  Mo.  553, 4  S.  W. 
Rep.  411;  SUiie  v.  Blunt,  91  Mo.  503,  4  S.  W.  Rep.  394;  HtaU  v.  Collim,  81 
Mo.  652;  Htate  v.  Wilson,  86  Mo.  520;  StaU  v.  Kilgore,  70  Mo.  559.  In  the 
third  instruction  the  court  did  not  unJerliiite  to  lay  down  the  law  of  self-de- 
fense. The  law  on  that  subject  was  pmperly  nnd  favorably  declared  in  two 
instructions  given  for  the  defendant.  Tlie  jury  were  simply  told  in  this  in- 
struction thai  the  homicide  could  not  be  justified  by  the  previous  threnls  of 
the  deceased  alone,  unaccompanied  by  any  hostile  demonstration  at  the  time; 
nor  can  anything  therein  contained  Im  fairlyconstrued  to  intimate  to  the  jury 
that  such  threats  might  not  be  considered  by  them  for  any  legitimate  purpose 
in  the  case.    The  criticisms  of  counsel  on  this  instruction  are  unwarranted. 

3.  Tiiere  was  no  error  in  refusing  defendant's  second  instruction,  which 
was  upon  the  law  of  Justifiable  homicide,  and  which  was  fully  covered  by  two 
other  instructions  given  for  the  derendant  in  unobjectionable  phraseology. 

4.  There  was  no  error  in  admitting  the  evidence  of  Milton  Campbell,  who 
al>out  dusk  on  the  evening  of  the  homicide,  and  within  half  an  hour  thereof, 
met  the  defendant  with  his  gun  on  the  road  witliin  a  quarter  of  a  mile  of  TaU 
lent's  house,  and  who  testilied  that  defendant  drew  his  gun  on  him,  and  com- 
pelled him  to  give  him  (defendnnt)  his  pistol.  Deliberation  and  premeilita- 
tion  are  essential  elements  of  the  crime  with  which  defendant  was  charged. 
Preparation  beforeliand  of  the  means  by  which  to  perpetrate  tlie  homicide 
tend  to  prove  the  existence  of  these  elements.  The  state  had  the  right  to  show 
that  defendant  armed  himself  in  preparation  for  the  commission  of  the  hom- 
icide; and,  although  in  that  preparation  he  may  have  committed  another  crime, 
the  evidence  thereof  was  none  the  less  admissible.  And  in  this  case,  where  ttie 
pistol  was  procured  witliin  a  half  hour  of  the  time  when,  and  within  aqnai-ter 
of  a  mile  of  the  place  where,  the  homicide  was  committed  by  the  defendant, 
while  on  the  road  to  that  place,  partially  armed  already  for  the  purpose,  it 
may  be  said  to  be  but  a  connecting  part  of  the  entire  transaction,  commencing 
with  the  defendant's  arming  himself  with  the  shotgun,  and  ending  with  the 
killing  of  the  deceased;  and  for  this  reason,  also,  the  evidence  was  admissi- 
ble. StaU  V.  Nugent,  71  Mo.  136;  Whart.  Crim.  £v.  S  31.  It  is  not  per- 
ceived how  the  evidence  of  Dobyns,  that  deceased  tolil  him,  about  two  weeks 
l>efore  the  homicide,  that  he  bad  bad  sexual  intercourse  with  Mrs.  Rider,  could 
in  any  manner  tend  to  prove  that  deceased  assaulted  defendant,  as  testified  to 
by  him.  Nor  do  we  think  ttie  court  erred  in  refusing  to  permit  evidence  to 
be  given  of  the  declarations  of  tlie  defendant,  made  to  Merrill  a  few  minutes 
after  the  homicide  had  been  committed*  and  after  the  defendant  had  gone  two 
or  three  hundred  yards,  in  the  night,  from  the  scene  thereof.  They  were  not 
a  part  of  the  re$  geata,  and  were  not  admissible  for  any  purpose.  State  t. 
Btoum,  64  Mo.  367;  State  v.  Walker,  78  Ho.  380;  Whart.  Grim.  £v.  g  262  et 
teq.  The  court,  in  this  as  in  the  former  trial,  after  tlie  defendant  btul  testi- 
fied as  a  witness  in  his  own  behalf,  permitted  the  state  to  introduce  eviilenoa 
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aa  to  bis  general  repatatlon  for  troth  and  veradty,  diasHty  and  morality.  It 
was  not  held  to  be  error  then,  and  we  see  no  good  reason  for  holding  so  now. 
It  is  in  harmony  with  all  the  ralings  of  this  court  on  that  subject  since  the 
adoption  of  the  statute  permlttlDg  a  defendant  in  a  criminal  case  to  testify  in 
his  own  betudf.  State  t.  BPier,  90  Uo.  54,  1 S.  W.  Bep.  825.  In  conduct- 
ing the  examination  of  witnesses  on  the  question  of  lAaracter,  the  conit  and 
counsel  met  with  the  usual  dffflcnUv  in  getting  the  witnesses  to  answer  the 
quesUons  properly;  but.  upon  the  whole,  we  find  no  avoidable  errorin  the  ex- 
amination prejudicial  to  the  deftodant.  There  was  no  error  in  the  ai^on  (A 
the  court  in  sustaining  the  objection  to  the  remark  of  counscd  for  the  ddtead- 
ant»  which,  in  the  connection  used,  might  be  construed  as  a  reflection,  in  of- 
fonalTe  terms,  upon  the  fairness  of  the  court,  and  which  gave  no  additional 
weight  or  force  to  the  argument  which  that  remark  concluded,  but  to  which 
it  was  superfluous. 

Finding  no  error  in  the  record  in  this  case  which  calls  fbr  a  reversal,  the 
judgment  is  affirmed. 

All  concur. 

KOTE. 

Rbs  6BST.S— DBcuBXTio:re.  The  dedaratiODB  of  a  party  made  wWla  doinff  ao  act, 
the  nature,  object,  or  motive  of  which  is  the  sabjeot  of  inquli?,  are  admissible  ia  eri- 
dence  as  a  pare  of  the  resgesUe,  if  they  tend  to  elucidate  or  give  character  to  the  act 
itself.   State  t. Walker,  (Me.)  1  Atl  Rep.  357. 

Where,  a  few  miatites  after  an  assault  and  robbery,  the  prosecutor  described  the  ap- 
pearanoB  ot  hia  awnallantn  to  a  police  offioar,  held  antm  atatements  were  admiaathle  as 
part  of  the  res  geatm.  State  v.  Boran,  (UIhil)  90  N.  W.  Bep.  906. 

What  was  said  to  a  person  charged  with  larceny  at  the  time  he  acquired  possession 
of  the  stolen  property  Is  admissible  as  part  of  the  res  getas.  State  r.  Jordan,  (Iowa,) 
39  N.  W.  Rep.  480;  State  y.  Kelly,  (Iowa,)  11  N.  W.  Rep.  636. 

BtatamentB  of  deceased,  made  some  dajrs  after  the  shooting,  are  not  admiasible  in  evi- 
deoce  as  part  of  the  res  gestCB.   People  v.Wasson,  (Cal.)  4  Fac.  Bep.  SB5. 

In  a  proseeation  for  rape  of  a  ohUa,  her  answers  two  or  three  days  after  the  alleged 
Injiiry,  to  the  questions  of  her  mother,  are  admissible  as  part  of  the  res  gesta.  feople 
T.  Brown,  (Mich.)  19  N.  W.  Rep.  172. 

Where  one  starts  out  from  his  house  with  a  loaded  revolver  in  his  pootot,  and  pro- 
ceeds directly  to  a  fatal  encounter  with  an  enemy,  his  atatements  to  his  wife  on  starts 
ing  out  may  be  admitted  as  part  of  the  res  gestce,  tending  to  show  that  he  did  not  go 
out  for  the  purpose  of  a  hostile  meeting.  State  v.  Cross,  (lovra,)  20  N.  W.  Rep.  OS. 

On  the  trial  St  a  man  for  procuring  an  abortion,  the  declarations  of  the  woman  npoo 
whom  the  a^rUon  was  produced,  narrative  of  a  past  occurrence,  and  oonsUtuting  no 
rt  of  the  res  gestCB,  are  inadmissible  in  evidence.   People  v.  Murphy,  (K.  T.)  4  N. 
Rep.  8S6. 

In  toe  trial  updn  an  indictment  tox  murder  the  exclamations  of  the  deceased  immedi* 
ately  upon  the  flring  of  the  shot  by  wltich  he  was  killed,  and  in  answer  to  a  question 
asked  within  a  verr  few  minutes  thereafter,  are  admissible  aa  part  of  the  res  oettiB. 
Feople  T.  Simpson,  (31  tcb.)  13  N.  W.  Rep.  062.  The  defense  may  show  convet^uon  at 
the  time.  Mack  r.  State,  (Wis.)  4  N.  w.  Rep.  4tt. 

A  witness,  in  describing  a  fight,  fixed  the  time  at  wliiefa  he  became  aware  of  a  oar- 
taln  occurrence  therein  saying:  "I  did  not  know  it  until  D.  said  he  knew  M.  had  a 
knife;"  the  remark  of  D.  mentioned  by  the  witness  having  been  made  then  and  tiuie, 
while  the  light  progressed.  Held,  this  remark  was  properly  admitted  in  evidence  as 
part  of  the  res  gesUz.-  Barrow  v.  State,  (G«.)  fi  S.  B.  Rep.  64. 

A  declaration  made  by  au  oificer  after  going  two  and  a  half  blocks  from  the  place 
where  be  had  made  a  levy  under  an  execution,  to  the  effect  that  the  defendant  in  exe- 
cution had  demanded  that  hia  exemption  should  be  laid  oft,  is  uotapart  of  them  06tt(R 
Simon  v.  Manning.  (N.  G.)  6  S.  £.  Rep.  10]. 

Decdaratims  ofaeoeased  to  his  father,  to  the  effect  that  defendant  shot  Um,  made  15 
or  30  minutes  after  the  shooting,  and  aa  soon  as  deceased  oould  apeak,  are  admiasible 
as  part  of  the  res  gestCB.   Irby  v.  State,  (Tex.)  7  S.  W.  Rep.  706. 

Since  the  admission  of  tlie  testimony  of  the  accused  in  his  own  tiehalf ,  the  rule  of  res 
ge»tCB^  as  applied  to  his  own  declarations,  is  not  so  rigidly,  enforced;  the  jury  being 
properly  charged  as  to  its  weight.  No  weight  Is  to  be  given  to  a  declaration  by  the  ac- 
cused, unless  the  jury  are  satisfied  that  it  was  made  at  a  time  when  it  was  forced  out 
as  the  utterance  of  truth  by  the  particular  event  itself,  and  at  a  period  of  time  so  olosely 
connected  with  the  transaction  that  there  has  been  no  opportunity  for  subsequent  re- 
flection or  determination  us  to  what  it  might  or  might  not  be  wise  for  the  declarant  to 
say.   V.  B.  v.  King,  34  Fed.  Rep.  803. 

Un  a  trial  for  assault  to  commit  murder,  evidence  as  to  acts  and  declarations  of  a  third 
party,  tending  to  show  a  oonspiraoy  between  liim  and  defendant  to  oommit  the  crime, 
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it  admissible  as  part  of  rta  getUx.  People  t.  Beutl^,  (Cal.)  17  Pao.  Rep.  486.  See. 
also,  Bailroad  Co.  t.  Crowder,  (Tex.)  7  S.  W.  Bep.  Wt,  and  note,  as  to  "whtn  a  dedan- 
tloQ  Is  admiaaible  aa  part  of  the  re*  geata. 


Gabmey  «t  al.  V.  Carney  «t  ai. 

(Supreme  Court  of  dflsmurl.   June  4, 1888.) 
1.  Statu Ts  or  Frauds — Aobbembkts  Rixatikg  to  Lajsti)— Exbcitbd  Cohtract. 

Defendants,  under  a  vertMl  contract  with  their  father  to  pay  the  interest  and 
debt  due  on  oertalu  land  for  the  purchase  prioe,  and  to  take  care  of  their  father  and 
mother  for  Ufe,  and  in  oonsideration  thereof  to  hare  the  land,  had  tor  16  years  la- 
bored on  the  Iwad,  pacing  debts  and  liabilities,  and  t^ng  oare  of  their  parents  ac- 
cording to  the  contract.  Eeld,  that  the  contract  was  so  far  exsoated  by  them  as  to 
take  it  out  of  the  statute  of  frauds.' 
S.  EJKCTHBira— Etidbhcs— AmiissioKs  or  Deceased  Ountor. 

Where  defei^aiits,  In  an  action  of  ejectment,  claim  title  to  the  land  involved 
through  a  verbal  contract  with  their  father,  sinca  deceased,  evidence  of  autements 
made  oy  the  falher  to  otiiera  in  relation  to  the  eontraot  may  be  reoelTed  in  connec- 
tion with  other  testimony. 
8.  ArPEAi^RimT— OBnonoKs  not  Raised  Below. 

An  objection  to  the  competency  of  a  witness,  on  the  ground  that  the  other  iwrty 
to  the  transaction  testified  to  Is  dead,  will  not  be  considered  by  the  appellate  court, 
when  that  spedflo  objaotkm  to  th«  Bvidenoe  was  not  expreaaly  raised  in  the  lower 
oourL 

4.  Bahb— PBEsmiFnoiis. 

The  mling  of  the  trial  court,  excluding  certa'.s  records  and  papers  of  the  probata 
court,  will  be  presumed  to  be  correct  wnere  there  is  nothing  in  the  record  to  iden- 
tify or  show  what  those  papers  were. 

Appeal  from  circuit  court,  Knox  county;  Ben  £.  Tl^rnek,  Judge, 
^ectment  by  Jackson  F.  Carney  and  others  against  Isaac  Carney  and  George 

5.  C^im^.   Judgment  for  defendants.   Plaintiffs  appeal. 
8,     &ttUp,  for  appellants.   O.  D.  Jomut,  for  appellees. 

Bat,  J.  This  Is  an  action  of  ejectment,  with  petition  in  the  ordinary  form. 
The  plaintiffs  (with  the  exception  of  Cottey,  who  la  a  purchaser  from  one  of 
the  heirs)  and  defendants  are  all  children  of  one  Alexander  Carney,  deceased, 
who  died  In  1879.  Plaintiffs  claim  five-eighths  of  the  land  in  controversy  aa 
beirs  of  said  Carney,  while  the  defendants,  Isaac  and  George  S.  Carney,  wtio 
are  in  possession,  claim  the  entire  tract  under  the  parol  agreement,  alleged 
in  the  answer  to  have  been  made  with  their  said  fitther  in  1865  or  1866,  by 
the  terms  of  which  they  were  to  pay  the  interest  and  debt  on  the  land,  take 
care  of  their  father  and  mother,  wlio  were  then  old,  aa  long  as  they  lived, 
which  they  alleged  baa  been  done  by  them,  and  in  consideration  thereof  tiiey 
were  to  have  the  land  in  dispute  as  their  own.  The  answer,  in  addition  to 
the  said  parol  agreement,  sets  up  the  statute  of  limilations,  which,  however, 
cats  no  figure  in  the  case.  The  plea  of  the  attempted  execution  of  a  will  by 
said  Alexander  Oarney,  devising  the  lands  in  question  to  defendant  Isaac,  in 
f  urtlierance  of  said  verbal  agreement,  is  also  immaterial,  even  if  well  pleaded, 
and  need  not  be  noticed  further  in  this  connection.  The  pleadings  ureof  un- 
usual length,  and  a  further  statement  of  them,  we  think,  is  unnecessary  to  a 
proper  determination  of  the  questions  involved  in  this  appeal,  which  Is  taken 
by  plaintiffs  from  the  judgment  in  the  cause  had  and  obtained  in  favor  of 
defendants. 

The  position  of  plaintiffs,  which  was  assertfd  at  the  trial  In  several  ways, 
and  is  now  urged  here,  that  the  verbal  agreement  set  up  in  the  answer,  and 
relied  on  by  defendants,  is  within  the  statute  of  frauds  and  perjuries,  is,  we 
think,  under  the  facts,  untenable.   It  appears  that  Alexantler  Carney,  de- 

>  A>  to  the  part  perf ormatuie  that  wUl  taAe  a  parol  contract  for  the  conveyance  of  land 
out  of  the  statute  of  frauda,  see  Martin  v.  Patterson,  (S.  C.)  3  B.  E.  Rep.  850,  and  note; 
dark  V.  Clark,  (111.)  19  N.  E.  Rep.  55S\  Gallagher  v.  Gallagher,  (W.  Va.)  5  S.  E.  Rep. 
2»7;  Stub  V.  Grimes,  (Minn.y  3714.  W.  Rep.  445;  Pitt  v.  Moore,  (N.  C.l  5  S.  E.  Rep.  S89: 
Everett  V.  Dilley,  (Kan.)  17Pac.  Rep.  661;  EraiiB  r.  MiUer,  (Minn.)  SSN.AV.  Rep.  640: 
ileno  T.  Moss,  ffk)  18  AtL  Rep.  718;  Boms  v.  Fox,  (lnd.J  14  N.  E.  Bep.  641. 
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ceased,  bought  tbe  land,  and  gave  boad'for  the  purchase  money  to  Knox 
county  in  1855;  that  he  moved  upon  it  shortly  thereafter,  and  that  in  1865  or 
1866  some  10  or  20  acres  htid  been  put  in  cultivation,  and  a  log  house  builc 
thereon;  that,  being  old  and  unable  to  do  much  work,  in  debt  for  the  land 
and  apprehensive  about  payment  of  the  interest  and  balance  of  the  purch;ise 
money  due  the  county,  be  at  that  time  mffile  tbe  said  verbal  agreement  with 
his  two  sons,  wiio  were  then  living  with  him  on  the  place;  that  shortly  there- 
after said  /Alexander  Carney  and  defendants  went  to  the  county-seat  wibli  a 
view  of  having  the  county  court  transfer  the  lands  to  defendants;  but  the 
court  was  busy  that  day,  and  told  themtocome  back,  which,  however,  it  seems 
they  neglected  to  do,  and  no  further  action  in  that  behalf  was  ever  taken.  It 
seems  that  the  other  children,  who  are  plaintiffs  in  the  action,  all  married^ 
and  at  various  times,  long  prior  to  the  death  of  said  Alexander  Carney,  went 
to  their  own  homes  while  tbe  two  defendants  oontinned  to  reside  on  the  place 
with  tbcdr  faUier,  and  after  said  parol  agreement  in  1865  or  1866,  and  in  pui^ 
snance  thereof,  possessed  and  cultivated  the  farm,  furnished  the  ftoiily  sup- 
plies, did  tbe  cocdcing  and  farm  work  generally,  paid  some  interest  on  the 
bond  for  the  purchase  money,  and  perhaps  one  payment  oi  950  on  the  prin- 
cipal ;  also  some  taxes  and  some  other  debts  <^  their  father,  and  at  the  date  of 
suit  had  extended  the  cultivation  of  the  farm  so  as  to  embnoe  some  65  acres. 
The  father  and  mother  oontln  ued  to  11  ve  on  the  place  vlth  their  said  sons  un- 
til their  death ;  the  death  of  Uieir  mother  occurring,  we  believe,  in  about  the 
year  1H70,  while  that  of  their  father  occurred,  as  stated,  in  the  year  1879. 
The  evidence,  as  preserved  in  the  bill  of  exceptiims,  is  perhaps  in  some  reapecta 
not  altogether  as  full  and  satisfactory  as  it  might  be,  but  in  view  of  ibs  fact 
that  the  jury  have  found  in  favor  of  the  equitable  right  of  defendants  under 
said  parol  contract  with  said  Alexander  Carn^,  deceased,  aadet  instructions 
which  required  them  to  find  the  evidence  in  that  behalf  "clear  and  satisfactoxy 
to  their  minds,"  and  as  the  trial  judge  and  chancellor  was  satisQed  with  tlw 
flniling  of  the  jury,  to  whom  he  submitted  tbe  equitable  issues  in  the  Ciiuse,. 
we  feel  constrained  to  defer  to  snob  Snding  under  all  the  facts  and  circum- 
stances. In  this  view  of  the  evidence  the  parol  agreement  was  in  fact  made 
as  alleged,  and  has  been  so  far  executed  by  the  defendants,  by  the  15  or  20 
years  of  labor  they  have  put  in  upon  said  farm,  possessing  and  cultivating  it 
under  their  said  claim,  paying  debts  and  liablUties,  and  taking  care  of  tlielr 
parents  In  accordance  with  the  terms  of  said  contract,  that  it  would  be  inequi- 
table if  the  same  was  not  now  deemed  to  be  executed  as  against  said  Alexander 
Carney  and  the  heirs  claiming  under  him.  The  statute  of  frauds  is  not  ap- 
plicable to  the  facts  of  the  case.  Sharkey  y.A[eDertiwtt,9l  Mo. 647,  4 ^Y. 
Rep.  107,  and  cases  cited. 

2.  The  point  is  made  in  this  court  that  GeorgeS.Cam^, one  of  the  defend- 
ants, who  testified  fur  defendants  hs  to  said  verbal  contract,  was  incompetent 
for  tbe  reason  that  his  father,  who  was  the  other  party  to  said  contract  in  is* 
sue  and  on  trial,  wiis  dead.  But  it  is  urged  in  reply,  on  defendant's  behalf, 
that  said  objection  to  his  competency  as  a  witness,  even  if  well  taken,  was 
not  made  at  the  trial,  and  is  urged  here  for  the  first  tiuie,  and  therefore,  un- 
der repeated  rulings  of  this  court,  cannot  now  be  considered.  We  have  made 
H  careful  examination  of  the  recoid  in  this  behalf,  and  6nd  it  to  be  as  follows: 
When  said  George  S.  Carney  was  offered  as  a  witness,  no  objection  to  his  com- 
petency as  such  was  made.  After  he  was  cross-examined,  "plaintiffs  objected 
to  all  evidence  in  relation  to  a  verbal  contract  concerning  said  farm,  as  Irrele- 
vant, incompetent,  and  immaterial."  The  same  objection  was  also  made  to 
the  testimony  of  the  witness  Linvxlle,  and  perhaps  to  that  of  other  witnesses. 
The  objection  made  at  the  trial  as  to  competency  was  manifestly  that  the 
verbal  contract  was  within  the  statute  of  frauds.  In  the  demurrer  to  the  an- 
swer, and  motion  to  strike  out  parts  of  the  same,  and  in  instructions  asked  on 
behalf  of  plaintiff,  and  in  motion  for  new  trial,  the  objection  alwa^  made  imd 
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presented  to  the  trial  court  was  that  the  alleged  contnict  was  not  in  writtnK. 
and  that  evidence  thereof  was  incompetent  for  that  reason.  The  incompe- 
tency of  the  witness,  for  the  reason  urge<I,  whs  not  made  at  the  trial,  no  rul- 
ing was  had  thereon,  and  no  exception  taken  in  that  behalf,  and  for  this  rea- 
son the  objection  comes  too  late  in  this  court.  Primm  v.  Raboteau,  56  Mo. 
407;  Sumner  v.  Rorlgers.  90  Mo.  330,  2  S.  W.  Kep.  476;  Rmselt  v.  Glasser, 
93  Mo.  353,  6  S.  W.  Rep.  362. 

3.  Some  question  is  made  here  as  to  the  testimony  of  the  witnesses  Strange 
and  Baltz  as  to  the  declarations  of  Alexander  Carney,  in  substance  that  they 
had  heard  him  say  that  he  was  not  able  to  pay  out,  and  that  the  farm  belonged 
to  the  boys,  Sam  and  Isaac.  In  and  of  themselves  these  statements  may  be, 
as  plaintiff  contends,  "loose  and  disjointed."  and  insufficient  to  satisfactorily 
establish  any  definite  or  certain  contract,  or  any  of  its  terms.  Loose  declara- 
tions of  persona,  since  dead,  are  to  be  received  with  great  caution,  and  testi- 
mony and  verbal  admissions  of  parties  since  dead  must  be  clear,  strong,  and 
unequivocal  if  relied  on;  but  statements,  such  as  are  under  oonsidemtion, 
are,  we  think,  relevant  and  competent,  and  may  well  be  received  in  connec- 
tion with  other  testimony  in  the  cause. 

4.  The  remaining  question  is  as  to  the  propriety  of  the  court's  action  in  ex- 
cluding the  "records  and  papers"  of  the  administration  of  the  estate  of  said 
Alexander  Carney  in  the  probate  court  of  Knox  county,  and  refusing  plain- 
tiffs' offer  to  "prove  by  said  records  and  papers"  tliat  the  administnitor  had 
paid  taxes  on  said  land  and  interest  on  the  bond  to  Knox  county,  and  had  paid 
the  expenses  of  the  last  sickness  and  funeral  of  said  Alexander  Carney,  and 
had  inventoried  and  rented  said  land  us  the  property  of  the  estate.  None  of 
said  "papers  or  records"  in  the  administration  proceedings  have  been  pre- 
served in  the  transcript,  and  there  is  nothing  to  identify  or  show  what  tfiey 
were.  In  the  entire  absence  of  these  papers  from  the  record,  it  is  impossible 
for  this  court  to  determinewhether  they  were  competent  in  rebuttal  of  defend- 
ants' theory  or  not,  and  in  their  absence  the  ruling  of  the  trial  cuurt  in  that 
behalf  will  be  pi  esumetl  to  be  correct,  even  If  there  was  no  other  objection  to 
their  admissibility  for  each  purpose.  Uecords  and  proceedings  of  common* 
law  court,  when  material,  are  always  admissible  to  prove  that  such  records 
and  proceedings  were  made  and  bad,  but  generally  are  not  evidence  of  the 
truth  of  the  facts  therein  recited.  This  leads  to  an  affirmance  of  the  judg- 
ment, and  it  is  accordingly  so  ordered,  with  the  concurrence  of  the  otlier 
judges. 


Mats  v.  Fbtcb  et  hob. 
(Supreme  Court  of  XUtitouri.  June  4, 1888.) 

1.  HrsBASD  ASD  Wife— CosvBTASCB  bt  Wife— Ackkowi«dome5t— Impbachinothb 

Cbbtipicate. 

A  wife  who,  with  her  husband,  execated  a  deed,  was  not  informed  by  the  notarj 
taldDg  the  acknowtodgment,  neither  did  she  know,  t^at  the  deed  conveyed  tbe  land 
included  therein,  sndoid  not  acknowledige  nor  did  he  ask  her  whether  she  executed 
the  deed  freely,  Tvitbont  compnlBion  or  undue  Influence  of  her  huBband.  Kev.  St. 
Mo.  i  6H0.  enacts  that  no  acknowledgment  of  a  writing  conveylnfr  real  estate,  by  a 
married  woman,  shall  be  taken  unless  she  is  first  made  acquainted  with  the  con- 
tents of  the  Instrument,  and  shall  acknowledge,  on  an  examination  apart  from  her 
husband,  that  she  executed  the  same  freely,  and  without  compulsion  or  undue  in- 
fluence of  her  husband.  IlelA,  that  said  deed  was,  as  to  the  married  woman,  in- 
valid, although  the  certificate  of  acknowledgment  showed  on  its  face  fall  compli- 
ance with  the  statutory  requiieniBntB. 

S.  Sauk— IfoiART  as  Witnbbs! 

In  Booh  case,  the  testimony  of  the  notary  who  took  the  acknowledgment  is  ad- 
mlssfbie  to  contradict  the  statements  ot  his  certificate. 

8.  Same— Sbtpiso  Abidb  Deed— Decbbb. 

In  snch  case,  a  decree  setting  aside  such  deed  In  toto  for  such  defect,  and  vesting 
■aid  marrtod  woman  with  all  the  righta  of  the  grantee,  is  erroneous,  the  proper  de- 
cree being  simply  to  set  aside  the  deed  as  to  her. 
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4.  E«CTMEST— EV1DBSC«— PLEADISO  AND  PbOOF. 

In  ejectmeat  against  hnsbaad  and  wife,  where  the  wife's  answer  avers,  and  the 
replication  does  not  oonteovert,  that  the  wife  was,  at  the  time  plaintiff  acquired  the 
tiue  under  which  he  cUims.  the  owner  in  fee  of  the  real  estate  in  Question,  the  sole 
issue  being  the  validity  of  a  certain  deed  made  by  her,  plaintiff  cannot,  without 
amendment,  prove  another  UUe  in  himself,  derived  from  the  husband,  and  not  put 
in  issue  by  the  pleadings. 

Appeal  from  circuit  court,  Lewis  county;  Benjamin  E.  TtrRKBR,  Judge. 

Ejectment  by  Jobn  Mays  agaiast  Thomas  Pryce  and  Susan,  his  wife,  to 
recover  certain  lots  In  the  town  of  Grange,  in  Lewis  county.  Trial  by  jury ; 
verdict  for  defendants;  judgment  thereon;  and  plaintiff  appealed.  Bev.  St. 
Mo.  g  680,  enacts  that  no  acknowledgment  of  a  writing  conveying  real  estate, 
by  a  married  woman,  shall  be  taken  unless  she  is  Brst  made  acquainted  with 
the  contents  thereof,  and  shall  acknowledge,  on  an  examination  apart  from 
her  husband,  that  she  executed  the  same  freely,  without  compulsion  or  un- 
due influence  of  her  husband. 

Blair  tft  Marchaiid,  for  appellant.   Anderson  <C  Bcofield,  for  respondents. 

Brace,  J.  This  was  an  action  in  ejectment  in  the  circuit  court  of  Lewis 
county,  Instituted  by  the  plaintiff  against  the  defendant  Thomas  Pryce,  to 
recover  the  possession  of  lots  6,  7,  8,  9,  and  10,  in  block  24,  in  TTright  & 
Shropshire's  addition  to  the  town  of  La  Grange,  in  said  county.  The  petition 
Wits  in  the  usual  form.  Summons  issued,  returnable  to  the  March  term,  1885, 
of  said  court,  and  served  upon  said  defendant,  at  which  term  the  parties  ap- 
peared, and  on  motion  Susan  Pryce  w^  made  a  party  defendant,  and  leave 
gi-iinted  both  defendants  to  answer  60  days  before  next  term.  On  the  27th 
of  June  following,  in  vacation,  the  said  Susan  filed  her  separate  answer  to  the 
petition,  in  which,  after  denying  generally  each  and  every  allegation  in  the 
petition,  she  set  up  substantially  the  following  defense:  That  she  is  a  mar- 
ried woman,  and  the  wife  of  her  coKlefendant;  that  she  is  the  owner  in  fee- 
simple  of  the  real  estate  described  in  the  petition,  and  has  Iwen  ever  since  the 

  day  of  ,  18 — ;  that,  being  so  the  owner  thereof,  on  or  about  the 

2l8t  of  June,  1881,  she  was  induced  by  the  false  representations  of  her  hus- 
band to  sign  and  acknowledge  a  certain  deed  of  trust  of  that  date  executed  by 
her  said  husband,  conveying  said  real  estate  to  one  Joseph  T.  Benson,  as 
trustee,  to  secure  the  payment  to  plaintiff  of  certain  promissory  notea  exe- 
cuted by  her  husband  to  plaintiff  for  the  purchase  money  of  a  ceitain  quarter 
section  of  land,  which  was  also  included  in  said  trust  deed;  thai  at  the  time 
she  executed  and  acknowledged  said  deed  she  was  not  acquainted  with  the 
contents  thereof,  and  did  not  know  that  said  lots  were  included  therein ;  that 
the  notary  public  by  whom  her  acknowledgment  was  taken  did  not  read  the 
same  to  her,  and  wholly  failed  and  neglect^  to  make  her  acquainted  with  the 
contents  thereof,  and  that,  if  she  had  known  that  said  lots  were  included  io 
said  deed  of  trust,  she  would  not  have  signed  or  acknowledged;  that  she  ex- 
ecuted said  deed  freely,  and  without  compulsion  or  undue  influence  of  her  said 
husband;  that  the  sole  and  only  title  the  said  plaintiff  has  in  and  to  said  Iota 
is  derived  through  the  trust  deed  afoiresaid,  the  sale  tliereunder  by  the  trus- 
tee, and  the  deed  executed  by  the  trustee  after  the  sale  aforesaid.  Defendant 
Thomas  Pryce  did  not  answer.  Plaintiff,  at  the  ensuing  September  term, 
tiled  a  reply  to  the  separate  answer  of  defendant  Susan,  in  which,  without 
denying  the  ;Ulegaticn  in  the  answer  that  she  is  and  had  been  since,  etc.,  the 
owner  in  fee-simple  of  the  premises,  he  admits  the  givingof  the  deed  of  trust 
by  defendants,  and  that  he  claims  title  to  said  lots^hrough  a  sale  thereunder 
by  the  ucting  trustee,  and  denies  specifically  all  the  other  allegations  of  the 
answer.  The  case  was  tried  by  the  court,  without  a  jury,  upon  the  issue 
made  by  the  answer  and  the  reply.  No  iustructions  were  aaked  or  given. 
The  court  made  a  finding  of  Uie  facts,  and  rendered  a  judgment  and  de<s« 
for  the  defendant,  from  which  plaintiff  appeals. 
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On  the  trial  the  plaintiff  introduced  the  deed  of  trust  referred  to  In  the 
pleadings,  executed  and  acknowledged  in  proper  form  by  the  defendants,  and 
including  the  lots  sued  for» — the  deed  of  the  acting  trustee  properljr  reoiline  his 
power,  the  default*  notice,  sale,  and  purchase  by  plaintiff,  and  in  proper  form 
conveying  the  interest  of  defendants  in  said  lote  to  plaintiff;  the  rental  value 
of  the  premises  was  agreed  upon;  andtheplaintlffrested  hiscase.  Thedefend- 
ant  SXuan  Pryce  was  then  introduced  In  behalf  of  the  defendants,  and  testified 
directly  and  unequivocally  to  tiie  facta,  as  substantially  set  up  in  her  answer. 
Robert  M.  Wallace  was  then  introduced  as  a  witness  In  behalf  of  defendant,  who 
testified  that  be  was  a  notary  public;  that  he  took  the  acknowledgment  of  de- 
fendants to  the  deed  of  trust;  and  prooeeded  as  foUows:  "My  recollection  li 
that  Judge  Prycei  one  of  the  defendants*  gave  the  deed  to  me;  took  his  ac- 
knowledgment first,  and  Mrs.  Fiyce's  next.**  His  attention  being  directed 
to  the  cutificate,  he  said.  "That  Is  my  cwUficate  of  their  acknowledgment 
to  said  deed,  and  Ihat  is  my  name  to  the  certificate  pointed  out  by  you. "  De- 
fendants' attoni^  then  asked  Uie  witness  to  ati^  whether  or  not  he  read  the 
deed  to  Mn,  Fryce  before  he  took  her  acknowled^ent,  to  which -question 
plaintiff's  attorney  objected  for  the  reason  that,  if  the  object  is  to  have  the 
witness  restate  the  facts  contained  in  the  certificate,  the  evidence  is  unneces- 
sary, and,  if  the  object  is  to  contradict  the  facts  certified  to  in  the  oertificate, 
he  is  inoompetent  to  so  testify.  He  cannot  contradict  the  f^ts  certified  to  by 
him.  It  would  be  contrary  to  public  policy,  and  operate  a  fraud  upon  plidu- 
tiff  to  permit  him  to  do  so.  Thereupon,  the  attorneys  for  the  defendant  be- 
ing asked  by  the  court  what  th^  proposed  to  prove  by  the  witness,  stated: 
"We  propose  to  prove  by  the  witness  that  he  did  not  read  said  deed  to  defend- 
ant Mrs.  Fryce ;  that  he  did  not  explain  it  to  her;  that  he  did  not  tell  her  what 
real  estate  was  contained  in  said  deed,  and  did  not  make  her  acquainted  with 
the  contents  thereof  before  he  took  her  acknowledgment  to  said  deed. "  There- 
upon Uie  objection  was  overruled,  and  the  witness, 'over  the  objection  of  the 
defendant,  was  permitted  to  testify  as  follows:  "I  did  not.  Question.  Did 
you  explain  the  deed  to  her,  or  tell  her  what  real  eetate  the  deed  contained? 
Awtoer.  1  did  not.  When  I  went  to  take  beracknowledgment  I  said  to  lier, 
*  I  suppose  you  have  read  the  deed,  and  are  fully  acquaint^  with  the  contents 
thereof;'  to  which  she  answered,  'Yes.'  Q.  Did  you  make  her  acquainted 
with  the  contents  of  said  deed  before  you  took  her  acknowledgment  thereto? 
A.  I  did  not.  Q.  Did  you  ask  her,  in  taking  her  ackuowlt^graent  to  said 
deed,  whether  she  executed  the  same  freely  and  without  fear,  compulsion,  or 
undue  influence  of  her  husband,  defendant  Thomas  Pryce?"  "I  did  not.  I 
don't  think,  but  can't  state  positively,  whether  I  asked  her  that  question  or 
not.  '*  To  all  the  foregoing  questions  plaintiff  objected,  and  tbo  action  of  the 
court  in  overruling  the  objections  was  excepted  to,  and  is  assigned  for  error. 
The  witness  then  further  testified:  "I  then  supposed  that  all  that  was  neces- 
sary was  to  ask  her  if  she  knew  all  that  was  in  it.  I  do  not  think  I  asked  her 
if  she  executed  it  freely  and  without  fear,  compulsion,  or  undue  influence  of 
her  husband.  I  put  the  questions  about  this  way:  *  Mrs.  Fryce.  I  suppose 
Tou  are  acquainted  with  the  contents  of  this  deed?'  She  said  she  was,  but 
I  did  not  read  it  to  her,  or  explain  it  to  her,  or  make  her  acquainted  with 
thecontents  of  it."  Here  defendant  closed  her  evidence,  and  the  plaintifF  was 
introduced,  and  testified  to  some  declarations  of  Mrs.  Fryce  tending  to  show 
that  she  did  know  that  her  lots  were  included  in  the  deed,  after  which  Mrs. 
Pryce  was  again  introduced  in  lebuttal,  and  testified  that  she  made  no  such 
declarations.  Thereupon  the  plaintiff  offered  to  read  in  evidence  two  deeds, 
— one  from  Sheriff  Richardson  to  one  Jeffries,  and  from  Jeffries  to  Mrs.  Susan 
Fryce,  to  show  that  defendant  Thomas  Pryce  liad  "a  possessory  right  in.  was 
at  the  institution,  and  now  is,  entitled  to  the  possession  of,  the  lots  in  plain- 
tiff's petition  mentioned."  To  the  introduction  of  this  evidence  defendant 
objected.   The  objection  was  sustained.   Plaintiff  excepted,  and  also  assigns 


this  ruling  for  error. 
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Since  the  case  of  Wanndl  t.  Kem,  decided  In  1874,  !t  has  been  nniformlj 
lield  in  this  state  that  the  certiflcate  of  theiieknowledgment  of  a  married  woman 
to  a  deed  conveying  her  real  eBlate*  In  substantial  confonaity  to  the  require- 
ments or  the  statute,  is  only  prima /sefe  evidence  of  the  facts  therein  recited. 
57  Mo.  481;  Sharpe  t.  XcPtke,  62  Ho.  300;  Stejg^en  t.  Btmer,  70  Ho.  399; 
Clark  V.  Sdwards^  75  Mo.  87;  BOo  r.  Mapea^  79  Mo.  67 ;  Drew  v.  Arnold,  85 
Mo.  128;  Webb  v.  WelA,  87  Mo.  541.  And  while  It  may  be  said  that  the  pre- 
BumoUon  In  favor  of  the  certificate  ought  to  prevail,  unless  the  contradictoiy 
evidence  Is  clear,  cedent,  and  convincing,  yet  it  Is  not  conclusive,  and  the  evi- 
dence of  competent  witnesses  may  be  introduced  to  show  that  its  recitals  are 
untrue,  directly,  or  to  prove  otherfncts  from  which  Its  falsity  may  be  clenrly 
deduced.  The  notary,  who  was  most  conversant  with  the  facts  recited  in  his 
certiflcate,  was,  of  all  persons,  the  most  competent  to  testify  on  that  subject, 
whether  in  support  or  in  impeschment  of  the  verity  of  its  fltatements.  The 
only  rule  that  could  possibly  close  his  mouth  as  a  witness  would  lie  one  making 
his  certificate  absolutely  conclusive;  one  that  would  preclude  him  or  anybody 
else  from  calling  in  question  the  verity  of  that  certificate.  In  the  argument 
of  the  learned  conns^'l  for  the  pl^ntiff  much  is  said  in  support  of  the  proposi- 
tion that  such  on^t  to  be  the  rule,  but,  it  having  been  long  settled  the  other 
way,  it  must  follow  from  the  rale  as  now  established,  that  the  notaij  is  as 
competent  as  any  other  witness  to  testify  touching  his  knowledge  of  the  facts 
recited  In  the  certificate,  the  verity  of  which,  underthat  rule,  is  a  legitimate 
subject  of  Inquiry, — a  condlaiy  recognized  in  the  cases  cited  supra,  in  neaiiy 
all  of  which  the  notary  testified  sometimes  in  support  of,  and  sometimes  in 
impeachment  of,  his  certificate;  and  his  competency  was  never  questioned. 
There  was  no  error  in  admitting  the  testimony  of  the  notary. 

No  default  wtia  taken  against  the  defendant  Thomas  Fryce,  and  he  seems 
to  have  been  entirely  lost  sight  of  after  the  filing  of  Mrs.  Pryce's  answer.  In 
her  ansvrer  she  denied  that  he  was  In  possession,  and  in  e£fect  said:  "I  am  In 
possession  of  the  premises.  I  was  the  owner  of  the  fee-siniple  title  at  the 
time  you  acquired  the  only  title  which  you  ol»im  under  the  deed  of  trust,  and 
am  the  owner  uf  that  title.  You  did  not  get  my  title  by  reason  of  the  fact 
that  I  didn't  acknowledge  the  deed  of  trust  in  such  manner  as  to  eonvey  the 
title  to  the  trustee. "  This  was  the  sole  issue  tendered  in  the  answer.  The 
plaintifC  was  at  liberty  to  decline  or  accept  it.  He  accepted  it  by  admitting 
she  was  the  owner  In  fee-simple  of  the  premises,  and  denying  every  allegation 
of  the  defendant  tending  to  show  tliat  slie  had  not  acknowledged  the  deed  in 
such  manner  as  to  convey  that  title  to  the  trustee,  and  by  vlilue  of  which  be 
claimed  to  have  acquired  it.  As  the  pleadings  stood,  if  the  defendant  ftUM 
to  make  out  her  defense,  the  plaintiff  was  entitled  to  recover;  if  she  succeeded, 
she  was  entitled  to  Judgment.  No  issue  was  raised  as  to  her  title  when  the 
deed  of  trust  was  executed.  She  claimed,  and  he  conceiled,  that  she  was  then 
the  owner  in  fee-simple.  The  only  issue  was  whether  that  title  passed  by  t)ie 
execution  of  the  deed  of  tntst.  After  all  the  evidence  was  in  on  that  issue, 
the  plaintiff  proposed,  by  the  deeds  of  Bichardson  and  Jeffries  then  o^ered  in 
evidence,  to  shift  the  issue,  without  amending  his  pleadings,  and  to  show  that, 
if  lie  did  not  acquire  her  fee-simple  title  by  the  deed  of  trust,  he  may  have  ac- 
quired some  title  that  would  avail  him  in  his  action  for  the  possession  of  the 
premises.  The  court  properly  refused  to  permit  the  evidence  to  be  intro- 
duced. The  object  of  pleading  is  to  produce  an  issue;  and,  when  that  issue 
is  produced,  the  evidence  should  be  confined  to  il;  and,  when  the  parties  have 
gone  to  trial,  and  introduced  their  evidence  on  it,  it  can  only  be  altered  or 
changed  by  amending  the  pleadings  on  terms. 

The  court  found  the  issue  for  the  defendant,  and,  among  other  things,  found 
"that  at  the  time  said  Susan  Pryce  executed  said  dted  of  trust  she  was  not, 
by  the  notary  public  who  took  her  acknowledgment  thereto,  made  acquainted 
with  said  deed  of  trust,  and  was  not  acquainted  with  the  contents  thereof,  and 
Id  not  know  that  it  contained  the  real  estate  first  aforesaid,  (lojts-in  utitioii 
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described ;)  and  that  the  said  notary  did  not  ask  the  defendant  Susan  whether, 
nordid  she  acknowledge  to  him  that  she  executed  nnid  deed  of  trust  freely  And 
without  compulsion  or  undue  influence  of  her  said  huabnud."  If  the  facts 
stated  in  this  finding  are  true,  then,  under  all  the  decisions  in  this  state  cited 
aupra,  such  an  acknowledgment  of  the  deed  did  not  comply  with  the  reguire- 
menta  of  the  statute,  and  could  not  impart  to  the  deed  of  Mrs.  Fryce  thp  effect 
of  conveying  her  Interest  in  the  real  estate  to  the  trustee;  and  while  tiiis 
court  in  actions  at  law,  when  the  trial  court  is  intrusted  with  both  the  law 
and  the  facts,  will  assume  thefacts  to  be  as  that  court  Bnds  them,  {Hamilton 
r.  Boygeaa,  63  Mo.  233,)  and  even  in  cases  of  purely  equitable  cognizance  will 
defer  somewhat  to  the  finding  of  the  chancellor,  {Hendricks  v.  Woods,  79  Mo. 
j^.)  it  is  but  proper  to  remark  that  the  finding  of  the  court  in  this  ci»e  is 
well  sustained  by  the  evidence. 

The  defendant  Mrs.  Pryce,  in  her  answer,  prayed  for  equitable  relief  "that 
the  deed  of  trust  and  the  trustee's  deed  to  plaintiff  be  set  aside  and  for  naught 
held,  and  that  the  title  acquired  by  plaintiff  by  virtue  thereof  be  divested,  and 
vested  in  her,"  etc.  The  court,  in  answer  to  this  prayer,  decreed  "that  the 
said  dved  of  trust,  and  the  said  deed  of  said  sheriff,  executed  as  aforesaid,  be, 
and  the  same  is  heret^,  set  aside  and  for  naught  held*  so  far  as  It  affects  the 
said  real  estate;  and  that  the  plaintiff  be,  and  he  is  hereby,  divested  of  all 
right,  title,  and  interest  therein;  and  that  the  title  therein  be,  and  the  same 
is  hereby,  vested  in  the  said  Susan  Pryce."  This  decree  is  too  broad.  The 
deed  of  trust  having  never  been  properly  acknowledged,  the  title  of  Mrs. 
Fryce  never  passed  to  the  trustee,  and  whs  never  acquired  from  him  by  the 
plaintlft  On  the  issue  tried,  the  court  had  only  to  do  with  the  title  of  Mrs. 
Fi-yce.  The  only  relief  she  was  entitled  to  is  to  have  the  muniment  of  title 
which,  on  its  face,  purports  to  pass  her  inter^t  In  the  real  estates  set  aside  as 
to  her,  leaving  her  in  just  the  same  situation  in  re^wct  thereof  as  if  she  bad 
never  signed  or  acknowledged  it  in  any  manner.  With  any  other  interest  the 
court  bad  nothing  to  do.  A  decree  to  the  following  effect  would  be  within 
the  proper  limitation,  and  would  give  the  relief  to  wliich  she  showed  herself 
entitled  on  the  evidence:  "It  is  further  ordered,  adjudged,  and  decreed  that 
the  said  deed  of  trast,  and  the  said  deed  of  said  sheriff,  executed  as  aforesaid, 
be,  and  the  same  is  hereby,  set  aside,  canceled,  and  for  naught  held,  so  far  as 
It  affects  the  right,  title,  and  interest  of  the  said  Susan  Fryce  in  and  to  said 
real  estate,  and  that  said  deeds  be  held  to  be  of  no  other  or  greater  force  and 
effect  than  if  the  deed  of  trust  aforesaid  bad  been  executed  by  the  said  Thomas 
Fryce  alone. "  In  order,  therefore,  that  a  Judgment  and  decree  may  be  entered 
in  accordance  with  the  views  expi-essed  in  this  opinion,  the  judgment  of  the 
circuit  court  is  reversed  and  cause  remanded. 

All  concur. 


Lewis  t>.  Mason. 

(Supreme  Court  of  Jf!8«ourL   June  18, 1888.) 

-Vor  orlfflnal  o]^iiion,  see  6  B.  W.  Bep.  911. 

Black,  J.,  {concurring.)  We  think  it  proper  to  make  these  additional  re- 
marks to  the  opinion  filed  in  this  cause.  There  is  evidence  tending  to  prove 
the  foUowingfacts:  Levy  owned  a  stock  of  goods  valued  ut  86.000.  He  and 
Landecker  combined  together  to  defraud  the  creditors  of  Levy,  and  pursuant 
thereto.  Levy  sold  the  goods  to  Landecker,  for  the  agreed  consideration  of 
S2,500,  on  the  12th  July,  1883.  On  the  same  day  Landecker  turned  the  goods 
over  to  the  plaintiff,  an  auctioneer  and  commission  merchant,  who  advanced 
to  Landecker  thereon  the  sum  of  $2,500.  While  the  goods  were  being  deliv- 
ered to  plaintiff,  the  defendant,  as  sheriff,  seized  them  under  the  writs  of  at- 
tachment sued  out  by  the  creditors  of  Levy.  Plaintiff  then  brought  this  suit 
at  replevin,  and  under  the  writ  got  possession  of  the  goods,  ant; 
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sold  them  for 614,400.  The  trial  court  directed  a  Judgmeat  for  the  pblnUff. 
It  is  conceded  that  in  an  action  of  replevin*  ii  one  party  shows  that  be  has  a 
special  interest  in  the  property,  and  the  other  has  no  interest  therein,  is  an  en^ 
tire  strainer,  tlien  the  party  having  the  special  interest  has  a  lien  thereon  ftw 
advances,  may  recover  the  goods  without  regard  to  the  amoont  of  his  lien, 
and  withont  ascertaining  the  amount  of  the  advances.  But  the  present  Is 
quite  a  different  case.  If,  as  between  Levy  and  Landecker  on  the  one  hand, 
and  the  creditota  at  Levy  on  the  other,  the  sale  was  fraudulent,  then,  as  to 
the  creditors,  It  was  void.  The  sheriff,  in  defending  his  possession,  ander 
the  writs  of  attadunent,  bad  a  right  to  set  up  as  he  did  and  to  nbov  that  tbe 
sale  was  fraudulent,  and  tlierefore  void.  When  be  established  the  f raiulnlent 
cliaracter  of  the  sale,  he  established  his  right  to  seize  and  hold  the  goods,  snlh- 
ject  to  any  advances  made  in  good  faith  by  the  plaintiff.  What,  tnen,  is  the 
relation  of  the  parties  to  this  suit  to  the  property  in  question  ?  The  sheriff, 
for  the  creditors,  represents  the  general  owneivhip.  we  si^  this  becansetbe 
attachments  in  amount  cover  tlie  entire  value  of  the  goods.  The  plaintiff 
has  a  special  interest  to  the  extent  of  his  advances,  with  a  lien  therefor  on  the 
property.  Kuw,  the  former  decisions  of  this  court  establish  the  doctrine  that 
when,  in  an  action  of  re[^evin,  it  appears  the  parties  to  the  suit  have  differ- 
ent interests  in  the  property,  their  respective  rights  may  be  adjusted  in  the 
replevin  suit.  Diltfforth  v.  McKelry,  3iJ  Mo.  149;  Fret  v.  Vogel^  40  Mo.  149; 
GUlham  v.  Kerone,  45  Mo.  487;  Boutell  v.  Warm,  62  Mo.  353;  Dougherty  v. 
Cooper,  77  Mo.  535.  In  the  caseQrst  cited  the  suit  was  by  tlie  general  owner 
of  the  property  against  a  person  claiming  a  lien  on  it.  The  verdict  was  for 
defendant,  and  then  followed  an  assessment  of  the  full  value  of  the  property 
in  favor  of  the  defendant.  This  court  then  said  the  judgment  shoutd  liave 
been  for  the  value  of  the  defendant's  interest,  or  for  a  return  of  the  property 
until  that  value  was  paid.  It  makes  no  difference  whether  the  party  having 
a  special  lien  on  the  property  is  plaintiff  or  defendant  in  the  replevin  suit.  In 
either  case  bis  rights  can  be  adjusted.  As  said  in  the  case  of  DUtoorth  v.  Mo- 
JCelv]/, supra:  "The  judgment  in  each  case  must  be  modifled  by  the  circnm- 
stances  so  that  the  merito  of  the  controversy  may  l>e  settled  in  one  action. 
The  statute  is  a  general  one,  designed  to  meet  all  exigencies  which  tite  old  ao 
tion  of  replevin  did ;  and  the  equity  of  its  provisions  will  embrace  these  modi- 
fications of  the  forms  in  which  judgment  should  be  entered."  It  is  too  late 
to  question  the  authorities  before  cited.  The  forms  prescribed  in  the  statutes 
for  judgments  in  replevin  suits  apply  where  one  party  recovers,  and  as  a 
result  the  other  is  adjudged  to  have  no  interest  whatever  in  the  proper^. 
Where,  however,  both  parties  have  an  interest  in  the  property,  the  judgment 
must  be  made  to  conform  to  the  rights  of  the  parties,  and  these  rights  may  be 
adjusted  in  a  replevin  suit.  In  the  present  case  the  plaintiff  was  entitled  to 
retain  the  amount  of  his  advances  and  commissions;  and,  after  payment  of 
the  custs  of  this  suit,  the  residue  of  the  314,400  should  be  paid  to  the  sheriff. 
This,  of  course,  on  the  theory  tlml  the  sale  by  Levy  to  Landecker  was  fniudu- 
lent.  As  the  rights  of  the  parties  may  be  adjusted  in  this  suit,  it  cannot  be 
said  that  the  sheriff  whs  bound  to  tender  the  advances  to  plaintiff  before  the 
seizure  of  the  goods  under  the  writs  of  attachment.  He  had  the  right  toom- 
test  the  amount  and  validity  of  .the  plaintiff's  claim.  The  only  result  of  a 
failure  to  make  ttie  tender  is  that  the  costs  of  this  suit  must  be  paid  by  tl>e 
defendant,  as  the  plaintiff's  claim  for  his  advances  is  a  valid  one.  It  can 
make  no  sort  of  difference  that  XiSndecker  is  no  party  to  this  suit.  If  the 
sheriff  wrongfully  seized  his  property,  be  has  various  remedies.  The  argn- 
ment  made  in  the  briefs  that  the  whole  of  the  goods  should  be  returned  to 
plaintiff,  so  that  he  may  account  to  Landecker.  is  no  more  than  to  say  that 
the  property  must  be  returned  to  a  fraudulent  vendee,  and  thus  the  fraudu- 
lent scheme  becomes  ratified  by  the  judgment  of  the  court.  The  law  contem- 
plates no  such  results  as  we  think. 
Sherwood  and  Bkaob,  JJ.,  agree  with  me  in  tliese  additional-observations. 


Mo.]  nXTE  V.  BASQOI.  787 


Btatb  ev  rsl.  WATBRa-PtBROK  On.  Co.  t.  BAseor. 
iSuprmnt  Court  qf  JfiHOurl  Jane  18, 1888.) 

1.  iMmitHMf— On*— Ddtt  or  Ihbpbctob. 

Under  Bar.  St.  Mo.  »  6889, 6840,  5842. 6848,  maUng  tt  tbednty  of  the  tai^eotor  of 
peteoleum  oIIb  to  inspect,  nuge,  and  brand  (hIb,  and,  when  oontained  In  lam  tanks 
or  reaervoin,  to  see  that  ibe  oil  Inspected  Is  placed  In  the  paokuee  in  wucb  it  la 
Intended  to  be  sold,  and  to  gauge  ana  brand  them,  and  fixing  the  ne  for  Inapeoting, 
ganging,  and  branding  each  barrel  or  larger  or  smaller  package,  the  Inspector  u 
honnd,  after  having  inspected  oil  la  bulk,  and  seen  it  traosferrea  to  smaller  recep- 
tacles, tohrand  them,  whether  they  are  barrels,  oaiks,  or  wagon  tanks,  as  the  stat- 
iit«  does  not  require  saoh  reoeptaclea  to  be  ezohudTaly  bamto,  nor  txm  Umtt  of  tiw 
number  of  gallons  such  packages  maj  oontalo. 

&  Samb. 

But  when  suoh  inspector  has  taated  the  oil  in  a  large  reserrolr,  bat  has  not  aen, 
and  has  had  no  opportunity  to  see,  that  it  was  txansnrred  to  small  tanks  on  prem- 
Isea  other  than  those  where  the  large  reeerroir  waa  looated,  be  la  not  retnlnd  to 
gauge  and  brand  suoh  tanks  without  anew  teak 
&  Mahduiub— PaocBDOBa— Ajuxdhkit. 

Where,  by  the  return  to  an  alternative  writ  of  mandamus,  It  appears  that  de- 
fendant, an  oil  inspector,  is  legally  bound  to  inspect  and  brand  oertaln  tanks,  but 
not  all  tf  e  tanks  prayed  for,  tlu  petition  may  be  amended  by  striking  out  so  much 
as  relates  to  the  lattar,  aa  theartioe  of  thenraotloe  act  oonoemlng  amending  pleads 
Ings  and  prooeedlngs  Is  extended  by  Bar.  SVHo.  1 8885,  to  write  of  mandamw. 

Ori^nal  proceedings  in  mandamtu. 

C.  P,  A  /.  D.  /oAfWDn,  for  ralalor.  £w>  lor  zespoBdOBt. 

Blaok,  J  The  respondent,  In  oompUanee  with  the  sUpnlation  of  the 
parties  to  tills  salt,  pleaded  to  the  petition,  treating  it  aa  an  alternatlTe  writ 
of  mandamat*  The  relator  demurred  to  the  return,  and  the  case  stands  on 
this  state  of  the  pleadings.  The  relator  is  a  oorporation  engaged  in  refining 
prtroleum  oils  in  the  c\tf  of  St.  Louis,  and  Wllltam  Baggot,  the  respondent, 
is  the  state  Inspector  of  suoh  oils  for  that  city.  The  facts  as  admitted  by  the 
pleadings  are  these:  The  relator  has  a  large  tank  or  resOTToir  in  which  oils 
for  illamlnating  purposes  are  stored.  A  practice  has  grown  up  by  which  the 
oil  was  inspected  in  the  reservoir,  and  t^en,  under  the  eye  of  the  inspector, 
transferred  to  wagon  tanks,  holding  from  28&  to  586  gallons;, and  these  wagun 
tanks  were  then  ganged  and  branded  by  the  inspwtor.  The  oil  was  then 
hauled  to  the  retail  denlers,  and  sold  to  them  from  the  wagon  tanks,  and 
placed  In  small  metal  store  receptaoles,  which  were  not  branded  by  the  in- 
spector. On  the  9th  April,  I8tt8,  Baggot  Inspected  a  soflicieDt  quantity  of  oU 
In  the  reeervoir  to  All  the  relator's  wagon  tanks  to  the  number  of  20  or  mora, 
and  fonnd  It  be  of  Uie  statutory  standard  for  illuminating  purposes;  but  he 
declined  to  see  the  same  placed  in  the  vragmi  tanks,  which  were  then  pnn 
duced  and  at  hand,  and  he  also  declined  to  gauge  and  brand  the  same.  It  is 
conceded  that  the  relator  intended  In  good  faith  to  haul  the  oU  to  the  retail 
dealers,  and  there  sell  it  to  them  from  the  wagon  tanks.  The  respondent  adr 
mits  it  to  be  his  duty  to  inspect  the  oil  in  the  reewvoir  in  bulk;  but  he  con- 
tends that  he  is  only  required  to  gm<^  and  brand  it  when  in  barrels  "com- 
posed of  wooden  staves  and  heada,  bound  with  hoops,  or  in  packages  of  simi- 
lar construction."  His  claim,  pot  In  a  practical  shape,  is  that  the  retail  dealer 
can  only  sell  from  a  branded  barrd  or  branded  package,  and  that  it  is  this 
package  from  which  the  retail  dealer  must  sdl,  and  this  only  which  he  is  re- 
quired to  Imud.  The  material  portions  of  the  statute  of  1879,  the  subsequent 
amendments  not  affecting  these  questions,  areas  follows:  *' See.  5839.  It  shall 
be  the  duty  of  the  inspe(Sor  or  hia  deputy,  when  called  upon  for  that  purpose 
by  the  owner,  manufacturer  of.  or  dealw  in  any  of  the  oils  or  fluids  specified 
in  Uie  preceding  section,  to  promptly  Inspect,  gauge,  and  brand  the  same  within 
the  cl^  *  *  *  tot  which  be  Is  appointed.  When  the'oU  or  fluid  is  con- 
■talned  in  a  barrel  or  other  smaD  padoigat  he iImU  teka  thewampleirtth  which 
T.88.w.no.9— 47  ^  . 
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to  make  the  test  from  the  package  to  be  inspected,  gauged,  and  branded,  and 
in  no  case  shall  be  mark  or  brand  any  package  before  inspecting  the  contenta 
thereof  In  the  manner  heretofore  prescribed.  Sec.  5840.  All  oils  or  fluids, 
when  once  inspected,  gauged,  and  branded,  as  aforesaid,  shall  not  again  be 
subject  to  inspection  in  this  state.  Sec.  5842.  It  shall  be  the  duty  of  the  in- 
spector, when  requested  so  to  do  by  the  owner  or  the  person  having  charge  ot 
the  same,  to  inspect  any  of  said  oils  or  fluids  specified  in  section  5838,  con- 
tained in  large  tanks  or  reservoirs,  by  making  a  single  test  in  the  manner 
prescribed  by  this  article:  provided,  that  the  sample  with  which  the  test  is  made 
flhHll  be  taken  from  the  top  of  the  tank  or  reservoir:  and  provided,  further, 
that  after  making  such  inspection  in  bulk,  the  inspector  or  his  depu^  shall 
see  the  oil  or  fluid  so  inspected  placed  in  the  packages  in  which  it  is  intended 
to  be  sold,  and  shall  properly  gauge  and  brand  said  packages  in  the  manner 
provided  for.  Sec  5843.  If  any  person  sh^U  sell  to  any.  other  person  what- 
ever any  of  said  oils  or  fluids  for  consnmption  for  illuminating  parposes  within 
this  state,  before  first  having  the  same  inspected  as  aforesaid,  *  *  *  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  pun- 
ished by  a  fine  not  exceeding  $300,  and  imprisonment  in  the  county  jiUl  for 
thirty  days."  Section  5849  Axes  the  fees  for  inspei^ing,  gauging,  and'branil- 
ing,  as  follows:  "For  each'barrel  or  lai^er  package,  the  sum  of  tweJvecenta; 
for  each  small  package,  the  sum  of  six  cents;  and,  when  an  Inspection  in  bulk 
is  made  in  the  manner  provided  for  in  section  5842,  the  sum  of  twelve  ceqts 
for  each  barrel  or  other  package  filled,  ^uged*  aad  brundedf  according  to  tlie 
provisions  of  said  aectton." 

The  point  made  by  the  respondent,  that  the  oil  mast  be  put  in  barrels  or 
other  wooden  casks  of  like  construction  before  being  branded,  ia  technical, 
and  witliout  merit.  Iliumtnating  oils  were  thus  transported  to  and  sold  in 
our  market. when  these  statutes  were  first  passed:  but  it  doee  not  follow  that 
there  can  be  no  deviation  from  that  method  of  transportation  and  sale.  Tlie 
legislature  has  expressed  no  intention  to  prohibit  better  and  safer  methods  of 
transportation  and  storage.  The  statute  speaks  of  barrels  and  package;  and 
in  set-'tion  5840,  which  provides  for  attaching  the  brand  or  device,  padtages 
only  are  mentioned.  It  is  clear  that  the  word  "package"  is  used  in  a  bruad 
and  general  sense,  and  Uiat  it  not  only  Includes  barrels,  but  casks  and  small 
tanks  as  well.  Nor  does  the  statute  fix  any  specific  limit  upotafihe  numberof 
gallons  of  fiuid  these  packages  may  contain ;  for  it  speaks  of  barrels,  and  of 
larger  and  smaller  pasagee.  Perhaps,  the  equity  of  the  stalAite  is  that,  when 
the  oil  is  tested  in  bulk»  the  fee  for  testing,  gauging,  and  branding  should  be 
at  the  rate  ai  12  cents  for  each  ordinary  barrel  of  fluid.  But,  however  tliat 
may  be,  Uie  flnid  may,  when  tested,  be  put  Into  barrels,  casks,  or  wagon  tanks 
of  the  character  desOTibed  in  these  pleadings;  and  it  is  the  dutf  of  Uie  in- 
spector to  brand  these  barrel  casks,  and  wagon  tanka.  If  the  <dl  should  be 
put  into  a  barrel,  and  then  branded,  no  one  could  reasonaUy  qnestion  therigbt 
oi  the  owner  to  put  the  barrel  m  wheels,  and  peddle  out  Uie  contents  to  lus 
Guatomen,  who  are  consumers;  and  we  see  no  reason  whytbe  same  thing  nuyr 
not  be  done  by  the  more  convenlmt  mettiod  ct.  a  wagon  tank.  The  qawtion, 
then,  is  whe^er  sales  may  not  be  thus  made  to  grocers  and  small  deideft 
without  a  new  Inspection.  Section  5842.  which  makes  it  the  duty  of  the  in- 
spector to  test  the  oil  in  "large  tanks  or  reservoirs. "  provides  that  be  shall 
see  the  oil  **placed  in  packages  in  which  it  is  intended  to  be  sold."  ijtM  tu 
whom  f  The  consume^  rar  the  ratall  dealer?  The  statute  does  not  say.  The 
<^  can,  of  course,  only  be  branded  by  branding  the  cask;  bnt  the  statute  is  ex- 
press in  saying  that,  when  once  inspected,  gauged,  and  branded,  it  shall  not 
again  be  subject  to  inspection  in  this  state,  we  fail  to  find  anything  in  the 
statute  which  pn^ibits  the  transfer  of  the  fluid,  in  whole  or  In  part,  from  a 
branded  cask  tor  An  unbranded  receptacle,  or  whi^  prohibits  the  sale  of  it 
from  such  unbranded  receptode.  Unleas  the  law  so  declares,  it  may  be  dons. 
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Woodtoorth  t.  State,  4  Ohio  8t.  488;  Cheadle  v.  State,  Id.  478.  The  argu- 
ment against  thU  conclusion  of  most  merit  is  that  the  detection  of  violations 
of  the  law  will  be  rendered  difficult.  Tbis  may  be  true,  to  some  extent;  but 
it  is  not  the  test  by  which  the  statute  must  be  tried.  The  theory  of  the  re- 
spondent would  prevent  the  sale  of  oils  designed  for  illuminating  purposes  in 
any  other  way  tiian  in  branded  packages,  so  that  the  consumer  would  be  re- 
quired to  bay  a  whole  package  or  none.  The  law  doee  not  prohibit  breaking 
bulk  after  inspection,  for  purposes  of  sale,  and  one  inspection  is  sufficient,  and 
we  conclude  the  retail  dealers  may  purchase  from  branded  tanks,  and  sell  the 
same  to  consumers  without  any  other  or  further  inspection  or  branding. 

2.  It  also  appears  that  the  relator  has  on  his  premises  a  small  store  tank,  of 
the  c^»city  of  57  gallons,  which  is  used  for  the  purpose  of  vending  oil  there- 
from, by  open  measure,  in  small  quantities,  to  consumers.  To  enable  the  re- 
late to  thus  sdl  oil  therefrom,  it  requested  the  respondent  to  inspect  the  oil 
in  the  tank,  and  gauge  and  brand  the  tank,  which  respondent  refused  to  do. 
It  follows  from  what  has  been  said  that  it  was  bis  duty  to  inspect  the  oil ;  and, 
if  found  to  be  of  the  statutory  standard,  to  gauge  and  brand  the  tank. 

3.  As  to  the  third  and  further  claim.  It  Is  sufficient  to  say  that  it  relates  to 
three  smiill  tanks  on  premises  other  than  those  where  the  large  reservoir  was 
located.  It  must  be  taken  as  admitted  that  the  inspector  did  not  see,  and  had 
no  opportunity  to  see,  that  the  inspected  oil  in  the  reservoir  was  actually  trans* 
f erred  to  ttiese  tanks.  He  was  therefore  not  bound  to  gauge  and  brand  them 
witiwut  an  inspection  or  test.  He  can  only  gauge  and  brand  the  packages 
wjtltout  a  test  where  the  oil  has  besii  tested  in  balk,  and  removed  to  the  paok- 
ages  under  bis  eye. 

4.  It,  has  been  several  times  held  that  the  peremptory  writ  of  mandamtu 
muA  in  all  snbstaatial  respects,  follow  the  alternative  writ;  so  that,  if  the 
altfAiative  writ  commands  the  doing  of  Bererol  things,  the  r^tor,  to  be  en- 
titled to  the  peremptory  writ,  most  show  that  he  is  entitled  to  the  performance 
of  an  of  them.  BUOe  v.  BaUroad  Co.,  77  Mo.  144;  Behool-rfiat.  t.  Lauder- 
bauffh,  80  Mo.  190.  But  the  article  Of  the  practice  aet  concerning  amending 
|^eai.lings  and  proceedings  applies  to  write  ctf  numdamru.  Section  3585,  Rev. 
St.  It  is  proper  practice  to  amend  the  alternative  writ  so  that  It  and  the  per- 
emptory writ  will  correspond.  High,  Extr.  Bern.  (2d  Ed.)  g  519^  State  v. 
Frand*,  ante,  1.  We  take  what  la  said  in  the  relator's  printed  ai^mrait  to 
be  ft  sufficient  request  to  amend  the  pleadings.  The  prayv  of  the  petition, 
will  be  amended  by  striking  out  so  much  as  relates  to  the  three  small  metal 
store  tanks,  tlte  demurrer  to  the  return  will  be  overruled,  and  a  peremptoij 
writ  awarded  to  conform  with  the  prayer     the  petition  as  amended. 

Bat,  J.,  absent.  The  other  judges  concur. 


1.  liAJtonr— BnDBHoa— SuTnonnoT. 

Cpon  an  IndlctmeDt  tor  lareeny,  the  evidence  tended  to  pron  that  the  moner 
stolen  was  taken  from  a  safe  In  the  night-time ;  that  an  overshoe  track  was  founa 
near  the  place  of  the  crime,  leading  to  a  place  where  horse  tracks  were  found,  which 
were  f oUowed  sereral  miles  to  the  place  of  defendant's  home,  who  was  there  next 
daj;  that  a  bottle,  identified  a»  having  bean  tn  his  possession  on  the  evening  be- 
fors,  was  found  on  the  way,  near  the  overshoe  traclu;  that,  on  the  day  of  his  ar- 
rest, defendant  stated  that  ne  had  got  his  overshoes  wet,  and  asked  a  man  to  take 
care  of  them,  who  put  them  in  the  stove,  though  defendant  did  not  ask  him  to  do 
so ;  and  that  defendant,  on  the  day  f ollowiog  the  laroeoy,  avoided  the  owner  of  the 
money,  whom  he  knew  welL  There  was  also  evidence  tending  to  Impeach  the  char* 
aoter  of  some  of  tlie  state's  witnesses  fw  veracity.  Beld,  that  a  verdict  of  guilty 
wimld  not  be  set  aalde-as  oentrazy  to  the  evidenoe. 
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8l  OBmnriL  Law— Cohduoi  or  Trial— OoxxnrB  05  Dbtbxd AST's  Fiimsi  to  Tbs- 

TIFT. 

Upon  trial  for  felony,  defendant  having  testifled  upon  one  point  only,  the  pross- 
eutiDg  attorney.  In  aivoment,  over  tbe  objection  of  defendwit,  waa  nennitted  to 
allude  to  thefallureof  defendant  to  beatifv  upon  another  oaesUoD.  Held  rever^le 
error  under.  Rev.  St.  Ho.  fS  1918, 1919,  which  provide  that  an  accused  may  testify  in 
hia  own  behalf,  and  may  be  orosa-examlued  as  to  any  matter  testified  to:  and  that 
his  faihirB  to  tetUfy  shall  not  be  oonstnied  against  him,  or  reienwd  to  07  any  at- 
tomer  Id  the  oauae,  nor  oonaidwed  by  the  judge  or  jury.  BBAi»  and  SunwotHK, 
JJ.,  dtssentiog. 

Appeal  from  circuit  coart,  Hickory  county;  W  I.  Wau.&(s,  Judga. 
C.  S.  Banex,  Amo»  S.  amith,  and  Smith,  BUver  «l  Sroun,  tor  appeUanU 
3.  e.  Boone,  Atbj.  Gen.,  for  tbo  Stata 

KOBIOH,  G.  J.  Afc  tba  Mar  tenn,  1887,  of  th9  Hickory  county  circuit 
eoDit,  defendant  was  tried  upon  «a  Indictment  charging  turn  with  larceny  in 
ateeling  4950  from  one  William  Howard.  He  waa  con  vlcted,  and  bis  paniah- 
ment  assetsed  at  four  years*  impHaonment  In  the  peoiteaUaiy*  and  tlie  caosa 
Is  before  us  on  his  Kpgeal. 

It  is  insisted  by  counsel  that  there  Is  no  evidence  to  support  the  verdict,  or 
at  least  such  a  lack  of  evidence  as  to  justify  the  belief  that  the  verdict  waa  tbe 
xesult  of  passion  or  prejodioe.  The  evidence  tended  to  show  that  Howard, 
whose  money  defendant  is  chained  with  stealing,  was  treasurer  of  Hickory 
county,  and  Uved  at  Hermitage,  the  county-aetit;  that  he  kept  hia  money  to  a 
9afe  in  a  smalt  building  in  ib%  court-house  yard;  that  on  Friday  night,  the 
8th  of  December,  1883,  about  1  or  2  o'<;lock.  bis  safe  was  blown  open,  wid 
about  9950  taken  therefrom;  thnt,  upon  an  exaininatloa  being  made,  a  track 
made  by  an  ovmboewas  discovered  in  the  vicinity  of  the  said  building;  tiiat, 
on  the  road  lending  to  Mill,  a  small  bottle  was  found  by  the  side  or  a  ^ort 
distance  therefrom,  of  a  traiclE  made  by  an  overshoe,  that  id  a  field  two  hmsa 
had  been  hitched;  that  they  had  been  taken  in  at  a  gate,  and  hitched  in  the 
field,  and  had  been  taken  out  at  the  same  gate;  that  tbe  tracks  of  tbe  hoi-ses 
were  followed  in  the  direction  of  Gross  Timbers;  tliat  beyond  Mill  Creek  a 
measure  was  taken  of  one  of  the  tracks,  which  corresponded  exactly  with  that 
taken  in  the  field;  and  that  the  tracks  went  on  to  Cross  Timbers,  without 
turning  off  on  either  side  of  the  road.  Defendant  lived  at  Gross  Timbers,  a 
distance  of  several  miles  from  Hermitage;  and  the  evidence  tended  to  show 
that,  the  evening  before  the  Friday  night  on  which  the  larceny  was  commiLted. 
defendant  was  in  possession  of  the  same  bottle  found  near  the  overshoe  track, 
as  before  stated.  It  also  tended  to  show  tlial  when  Howard,  whose  money 
had  l>een  stolen,  arrived  at  Cross  Tiinl>ers  tlie  next  day,  (Saturday.)  that 
defendant,  with  whom  he  Was  well  acquainted,  passed  In  15  or  20  feet  of 
him.  and  seemed  to  avoid  meeting  him;  that  defmdaut  went  into  a  grocery 
store  on  the  day  of  his  arrest,  and  said  to  one  Wright,  who  kept  tlte  store, 
that  he  had  got  his  overshoes  wet  in  walking  across  the  square  in  Cross  Tim- 
bers, and  asked  him  to  go  and  put  them  away  for  him;  that  Wright  took  them, 
and  put  them  in  the  stove,  but  defendant  did  not  tell  bim  to  do  so.  There  ia 
evidence  in  the  record  tending  to  imiwach  witness  Wright,  who  testified  to 
giving  the  small  bottle,  found  as  aforesaid.  Friday  evening,  to  the  defendant 
at  Cross  Timbers,  and  also  gave  the  most  damaging  evidence  against  defend* 
ant.  As  he  was  before  the  Jury,  as  well  as  the  witnesses  by  whom  it  was 
sought  to  impeach  him.  it  was  for  them  to  pass  upon  his  credibility.  The  cir- 
cumstances in  evidence,  above  detailed,  point  strongly  enough  to  defendant 
as  a  participant  in  the  larceny  charged  to  prevent  ua  from  holding  that  there 
is  no  evidence  to  sustain  the  verdict,  or  such  a  lack  of  it  as  to  warrant  the  be- 
lief that  it  was  the  result  of  either  passion  or  prejudice. 

The  defendant  offered  himself  as  a  witness,  and  testifled  as  follows:  "I 
never  received  any  bottle  of  medicine  of  Hub  Wright.  Had  nothing  to  do 
with  It. "  This  was  the  whole  of  bis  evidence.  The  prosecutiiig  attorney.  In 
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Ills  closing  argument,  was  permitted  t^the  oourt,  wltiioat  rebuke,  (althongfa 
«bjeetion  whs  mndet)  to  commwt  on  tbe  faot  that  defntdant,  when  on  the 
stand,  could  have  told  wfaere  he  was  on  tbe  night  o(  the  larceny,  bat  failed  to 
make  any  statement  sa  to  where  he  was.  We  are  asked  to  reverse  tbe  jndg- 
ment  on  this  ground;  and  this  brings  up  the  question  as  to  whether  or  not 
tbe  proseouting  attorn^.  In  oommenting  upon  tbe  evldenoe  given  by  a  defend- 
ant in  a  orhniral  case*  who  testifies  in  bis  own  belialf,  is  confined  to  what  he 
swore  to  <m  Ids  examination,  or  wliether  be  may.  In  addition  to  making  com- 
ments on  what  be  swwe  to,  also  comment  «i  irtiat  be  might-  have  sworn  to, 
bat  did  not  swear  to.  By  section  1918.  B«v.  St.,  it  is  provided  Uiat  a  detend- 
*  ant  criminally  charged  may  testify  In  bis  own  belialf,  and  "shall  be  liable  to 
croes-examination  as  to  any  matter  refwred  to  in  bis  examination  in  ehief." 
By  section  1919  it  to  provided  that,  "if  tbe  aoensed  shaU  not  aviUl  biuiself  or 
herself  (tf  bis  w  her  tifixt  to  testify.  *  *  *  it  sluit  not  be  oonstmed  to 
affect  the  innocenoe  or  guilt  ct  tbe  aemued,  nor  be  reQaned  to  by  any  attor- 
ney In  tbe  cause,  nor  be  ooneldered  by  tbe  court  or  jury  before  whom  the  trial 
takes  place.**  Under  ttiese  statutory  provisions.  It  Is  etear  that  a  defendant 
who  olfers  himself  as  a  witness  cannot  be  cross-examined  exeept  as  to  suoli 
matters  as  may  be  referred  tol^him  tn  bia  examination  In  chief ;  and  it  would 
seem  to  ftdlow  necessarily  from  this  tliat  the  comments  on  his  evidence  should 
be  confined  to  such  matters  as  be  testified  about  in  his  examination  in  chief 
and  cross-examination.  If  a-ctoss-examination  is  limited  only  to  aueh  mat- 
ters as  the  witness  testified  about  In  chief,  upon  what  principle  can  the  right 
be  maintained  to  comment  in  argument  upon  matters  aboiit  which  a  cross-ex- 
amination, under  the  statute,  would  not  have  been  allowed?  The  statute 
baring  conferred  the  right  upon  luch  a  def  rnidant.  when  he  takes  tbe  stand* 
to  testify  only  In  regard  to  such  matters  ms  be  may  choose,  this  right  of  ctK^oe 
wt^uld,  in  effect,  b«>  taken  away  by  a  ruling  wbidi  would  Justify  oomments  to 
be  iuade.  and  unfavorable  mfei-enccs  to  be  drawn  from  what  he  might  have 
testlRed  about,  but  about  whleh  he  did  not  testify.  Under  tliis  statute  the 
defbndant  baa  two  opUons;  the  first  at  wfaicb  li  that  be  may  elect  either  to 
go  on  the  stand  or  not  as  a  witness;  and,  second,  wiien  he  elects  to  go  on  the 
stand,  be  may  testify  only  to  such  mHtters  as  he  may  choose.  It  is  clear  that 
under  the  statute,  if  he  electa  not  to  go  on  tbe  stand,  tbe  fact  that  he  did  rmt 
testify  at  all  could  "neither  be  construed"  to  affect  bis  Innocenee  or  guilt,  nor 
be  referred  to  by  any  attimiey  In  tiw  case.  If  the  statute  forbids  oomment 
upon  what  he  might  have  sworn  to  when  he  electa  not  to  go  on  the  stand, 
why  does  It  notf  in  its  essence  and  spirit,  when  he  elects  to  testify,  also  for- 
bld«onimMit  upon  wliat  he  might  havesworn  to  while  on  the  stand,  and  which 
lie  ele<ttedi  as  under  thd  statute  he  bad  the  right  to  do,  not  to  testify  atwut? 
In  case  of  ^tate  v.  Anderaotn  89  Mo.  330. 1  6.  W.  Rep.  136.  it  is  said,  in  ar- 
ffOfrtdOf  ithatunder  the  statute  nocommeut  or  allusion  can  he  made  as  bo 
the  failure  of  a  defendant  to  testify  in  his  own  betialf.  Yet  this  rule.exteiids 
no  farther  than  the  terms  of  thestatute^  so  that  when  a  defendant  in  a  crim- 
inal cause  takes  the.  stand,  and  fails,  as  in  this  case,  to  testify  to  and  explain 
4lamaging  facts  pecoliarly  wittitn  his  own  knowledge,  the  Inferences  from  such 
failure  are  as  adverse  us  though  be  was  a  witness  in  a  civil  case. "  The  piiu- 
«iple  above  announced  finds  support  in  the  cases  (dted  in  the  opinion  from 
New  York,  whi(*  have  been  followed  in  the  case  of  Braahears  v.  State,  M 
^d.  568.  But  the  statutes  in  New  York  and  also  in  Maryland  are  unlike 
ours,  in  this :  that  in  neither  of  them  is  ic  provided  that  the  cruss-examination 
of  a  defendant  who  takes  the  stand  as  a  witness  shall  be  limited  to  such  mat- 
ters as  are  referred  to  by  him  in  his  examioation  in  chief;  and  under  the  New 
York  statute,  in  tbe  case  of  Stover  v.  People,  56  N.  Y.  315.  where  tbe  doc- 
trine is  announced  that  when  adefendant  takes  the  stand,  oomment  might  be 
made  on  mattras  not  testified  about  by  blm,  there  was  a  divided  court. — two 
of  the  jndgw  coneorring  full/,  one  in  tbe  lesnlt,  and  two  dlasentiag.  Tbe 
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act  giTlng  d^6Dd«nt8  criminallj  oharged  the  opUon  to  testify  in  their  own  be- 
half was  first  passed  in  this  state  in  1877,  (Acts  1877.  p.  356,)  and  is  similar 
to  the  N'ew  York  statute,  in  thiM.  it  did  not  limit  the  right  of  crosa-examina- 
tion.  Under  that  statute,  we  held  in  1878,  in  the  case  <^  jftato  v.  Clinton, 
67  Mo.  380,  that  a  d^endant  in  a  criminal  case,  who  went  upon  the  witness 
stand,  thereby  subjected  hiaiself  to  the  same  rules,  as  to  cross-examinsdiion 
and  impeachment,  as  other  witnesses.  After  the  rendition  of  that  opinion,  the 
legislature,  in  1879,  amended  the  said  act  of  1877  b;  limiting  the  cross-exami- 
inatioQ  to  matters  rtferred  to  in  the  examination  in  chief.  It  has  been  held, 
in  a  number  ot  cases,  that  wiien  a  trial  court  allows  such  a  d^endant  to  be 
cross-examined  as  to  matters  not  retored  to  in  liis  examination  in  etnti,  that* 
such  action  would  be  rerersiUe  error.  And  if  tliat  would  be  reTersible  error, 
why  would  it  not  be  reTerslble  error  to  allow  comment  to  be  made  upon  what 
would  be  reversible  error  if  brought  out  on  croes-examinatiDn.  In  the  present 
case,  the  defendant  gnly  testified  to  the  fact  that  be  never  "got  any  bottle  of 
medicine  from  Hub  Wright,  and  liad  noUiing  to  do  with  it."  Kow,  if,  on  his 
cross-examination,  he  liad  been  asked,  "  Where  were  yon  on  the  night  tbis 
larceny  was  committed  ?"  and  he  had  been  required  to  answer  over  his  objec- 
tion, and  had  answered  he  was  in  Hermitage ;  or  if  he  bad  been  aslced,  "  Were 
you  at  Cross  Timbers  on  the  night  of  the  hirceny?"  and  be  had  answered  tliat 
be  was  nut, — and  the  prosecuting  attorney  had  or  not  commented  on  this  evi- 
dence thus  brought  out,  under  our  rulings  in  the  following  cases,  the  judg- 
ment, if  rendered  against  him,  would  have  to  be  reversed:  State  v.  Fortar, 
lb  Mo.  17 1 ;  8tate  v.  DouglaMs,  81  Mo.  231 :  State  v.  MoLaugftlin,  76  Mo.  320; 
8taU  V.  Fattargon,  88  Mo.  88;  State  v.  Chamberlain,  89  Mo.  129, 1  S.  W. 
Rep.  145.  Jn  the  case  last  cited  it  is  said:  "And  it  has  been  uniformly  held 
that  no  question  can  be  asked  the  defendant  on  cross-examination  exc^t  of 
the  L-haracter  designated  by  the  statute.  In  this  instance  ttie  questions  pro- 
pounded to  tlie  detendaot  were  altogether  beyond  the  confines  of  the  statute. 
This  error  must  cause  a  reversal."  If  it  is  reversible  error  toinquire,  on  cross* 
examinntion,  abont  a  matter  not  referred  to  In  tlte  examination  in  chief,  why 
is  it  nut  reversible  error  if  tbe  prosecuting  uttorney  oonuoent  upon  a  matter 
concerning,  which  if  tbe  defendant  liad  been  required  to  testify,  tbe  judgment 
would  be  reversedV  Any  other  ruling  or  construction  of  tbe  statute  wo  aid 
necessarily  have  the  effect  of  compelling  a  defenduit  in  a  criminal  cyae  either 
to  elect  not  to  go  on  tbe  stand  at  all  as  a  witoees,  or,  if  he  elected  to  go  on 
the  stand,  to  oompd  him  to  testify  fuUy  in  regard  to  all  matters  oonnecfeed 
with  the  charge,  even  though  he  might  thereby  criminate  himself. 

For  the  error  oommitted  in  allowing  the  prQSecttllng  aitornoy  to  comment, 
without  rebuke,  (after  tbe  attention  of  the  court  had  bieeu  called  to  it,)  as  to 
what  defendant  might  have  tesfcifted  about,  but  did  not  testify  about*  the  judg- 
ment will  be  reveraed,  and  oauae  -remanded ;  in  which  &ax  and  Bulok.  H-, 
eoncnr,  and  B&u»  and  Shkbwood*  JJ.,  distent. 


C.  AUI.TJLLN  ft  Co.  «.  Booth  et  al, 

(aupreme  Court  of  MlnovrU  Jane  4, 1S88.> 

FbAUDQUUIT  COXnTANCES— Cokbidbkaton— FaJKMi  AeauMXKT. 

Where  the  oiraer  of  land,  being  old  and  Inflim,  oouvayed  it  to  hit  nephew  In  oon- 
■tderatiou  of  support  duriog  life,  under  an  agreement  to  convey  back  to  him  In 
case  he  became  dlssatlsfleo.  and  the  land  was  reconveyed  to  him  according  to 
agreement,  and  t^eu  conveyed  by  him  to  the  nephew's  wfte,  such  reconvOTauce  by 
the  nephew  is  vaUd  u  against  hu  oreditors,  although  the  agreement  wa»  by  para!, 
Binoe  the  giving  of  the  deed  was  a  waiver  of  the  defeoBe  of  the  statnte  of  fnuds. 

Appeal  from  circuit  court,  Greene  county;  W.  F.  Gkiosr,  Judge. 

Proceeding  in  equity  by  G.  Aultman  &  Co..  a  corporation,  against  John  M. 
Booth,  Sarah  Booth,  and  Eliza  Twif^,  to  set  a^de  oertain  conveyanoea. 
Judgment  for  defendants,  and  plalntlfl  appeals. 
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Franeii  B.  Sh^ppardt  tot  appellant.   O.  H.  Trawn,  for  rasponilentB. 

IToRTQN,  G.  J.  Tbis  iB  a  proceeding  In  equity  In  wbiob  it  is  allured  that 
plaintifl  corpontttoQ  obbdned  jadgmeot  in  the  <tfrciiit  court  <jt  the  United 
States  for  the  Eastern  division  of  the  Western  distriet  of  Missouri,  on  the 
18th  of  April,  1888,  against  the  defendant  John  M.  Booth  tor  •873.46;  that  exe- 
cution Issued  on  said  judgment,  under  whidi  the N.  £.  ^  of  X.  W.  \  tuid  S.  £.  ^ 
of  27.  £.  i  of  section  23,  township  SI*  range  21*  situated  in  Greene  county, 
were  sold  on  August  1,  1883,  hy  the  marshal  of  said  court,  as  the  propertj  of 
siUd  Booth,  and  plaintiff  heoame  the  parehasor,  and  received  the  marshal's 
deed  therefor.  This  suit  ts  bron^t  to  vacate  a  certain  deed  made  by  said 
Booth  and  Wife,  dated  April  7, 18^  conveying  said  lands  to  Eliza  Twigg.  and 
a  certain  deed  from  said  Twigg,  dated  April  10, 1883,  conveying  saJd  Imds  to 
defendantSamhM.Bootti.  It  isaneged  that  these  deeds  were  volantary,  and 
made  without  consideration,  for  the  purpose  of  defrauding  plaintiff  in  the 
eoUeetion  of  its  debt,  and  for  ttiat  nason  tbe  court  is  asked  to  decdare  them 
void.  The  answer  denies  all  fraud,  and  sets  up  a  special  defense  whiob  the 
evidence  hereinafter  considered  will  disclose.  On  the  trial,  judgment  was 
rendered  (or  defendants,  from  which  ptetntlfl  has  ^pealed,  and  Insists  that 
under  the  evidmoe  tin  decree  should  have  been  fbr  jriaintifl. 

HaintilT  introduced  defendmt Twigg  as  a  witness,  whotestifled  as  ftdlows: 
**I  am  78  years  old.  I  lived  in  CSoud  county,  Kan,,  before  ooming  here,  on 
_my  farm  of  160  acres.  Defendant  John  Bo^  is  my  nephew.  Bis  mother 
'and  my  wife  were  sisteocs.  He  lived  on  a  place  adjoining  mine  in  Kansas. 
My  farm  was  a  little  better  than  hhi.  Aultman  A  Go.  sued  him  for  a  machine 
he  bought  and  had  not  paid  for.  He  has  no  pr^wriy  in  Kansas  now.  He 
lives  iu  south-east  ctnmer  of  Polk  ooan^,  near  Oreene  county  line.  I  did 
have  a  little  store  there;  am  running  it  still.  I  bought  the  land  in  Volk 
ouonty.  and  paid  what  has  been  paid  on  it.  It  is  not  all  paid  for.  Don't 
know  this  Iimd  by  the  numbers.  DonH  know  tbe  sections.  The  lands  do 
not  lie  together.  The  northern  forty  in  Oreene  oonnfy  is  the  best.  Don't 
know  what  it  Is  worth.  Mrs.  Booth  has  a  crop  on  it  now.  Z  sold  my  farm 
in  Kansas;  sold  and  traded  it  together.  Got  five  or  six  hundred  dollars  in 
money,  I  believe;  also  two  horses.  Dont  knaw  what  they  were  worth, — 960 
or  975  each  I  suppose.  That  was  ail  I  got  for  tbe  farm.  There  was  no  wa- 
ter on  tlie  Kansas  farm  except  well  water.  I  sold  tbe  southern  forty  in 
Oreene  county  to  Oray.  Don't  recollect  when.  Oot  some  money,  and  aom^ 
thing  out  of  the  store.  I  don't  recollect  what  time  I  sold  these  forties  to 
Booth.  It  was  about  two  years  ago.  I  was  old  and  crippled  up  when  I  came 
to  the  country,  and  Booth,  and  his  wife  bad  been  taking  care  of  me.  I  was 
not  able  to  work,  and  I  gave  them  the  place  on  the  agreement  timt  they  should 
take  cure  of  me  white  I  lived.  They  agreed  if  I  got  dissatisfied,  and  wanted 
it  backi  tliey  would  give  it  back  to  me.  I  deedS  the  land  to  them  In  con- 
sideration-of  their  supporting  me,  taking  care  of  me,  feeding  me,  clothing 
me.  etc.  1  whs  to  live  iu  the  house  with  them.  I  paid  for  it  with  the  pro- 
ceeds of  my  farm  in  Kansas.  Booth  and  his  wife  had  no  money  in  the  farm. 
Both  deeds  were  made  to  Booth  and  bis  wife.  I  wasn't  able  to  do  it,  and  sent 
them  to  Springfield  to  get  the  deeds  made  out.  I  then  gave  a  mortgage  on 
tbe  land,  and  paid  it  off  with  my  own  money.  Keither  Booth  or  his  wife 
ever  had  a  cent  in  the  land.  I  got  dissatistied.  and  had  a  deed  made  to  Mrs. 
Booth;  taking  the  land  out  of  Booth,  and  vesting  it  exclusively  in  Mrs.  Booth. 
I  thought  it  would  lie  safer  in  iier  bands.  That  is  why  I  bad  the  deed  made 
to  her,  I  have  been  crippled  and  In&rm  about  four  years;  have  kidney  dis- 
ease. I  am  not  able  to  work  now ;  am  permanently  disabled,  and  was  when 
I  made  the  deed  to  Booth.  Booth  did  not  have  any  other  means  to  take  care 
of  me.  He  sold  his  own  land  in  Kansas.  I  think  it  would  be  hard  for  them 
to  take  oaro    me  without  the  land  £  gave  them  or  Mis.  Booth.  They  have 
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five  or  bIz  cliildren.  ThmlsAdiraUlngontlwPolkooan^land.  I  built  It 
BooUi  has  no  money  in  it.  He  has  not  put  any  fencing  on  the  land  since  go> 
Ingthere.  He  helped  build  the  home  uid  stabte.  He  did  not  dear  any  of  Uw 
land.  Two  fortioB  in  Chnene  ooun^  and  one  in  Folk  ooun^  make  &e  fium 
I  fixed  it  BO  the  farm  would  maintain  me.  I  put  it  in  Booth'a  name  first;  got 
dissatiafled,  utd  ohanged  it  to  Ura.  Booth.  The  reason  I  did  not  take  back 
Uie  land  to  myaelf  wai  beeatue  I  ooold  not  pay  Mra.  Booth  for  her  labor.  No 
money  pasaed  between  ua.  I  waa  diaaatiafled  becauae  I  tbongU  Booth  waa 
not  doing  exactly  rl^t.  I  bargained  tho  other  forfy  to  a  man  war  Fur 
Grove,  but  yon  apiled  it.  Booth  had  no  intoreat  in  tba  land.  He  ornde  no 
Improvementa  on  it.  If  abe  waa  willing.  I  oould  aell  tlie  land.  I  have  it  fixed 
BO  that  I  ooald  do  that  The  land  waa  mine,  and  I  Uiought  I  could  do  aa  I 
pleased  with  it.  There  waa  no  talk  brt  ween  Booth  and  mya^  about  hia  indebt- 
ednesa.  and  I  did  not  haTefaim  deed  the  land  away,  and  then  deed  it  to  Mia. 
Bootht  to  defraud  any  pwaon.  It  waa  nay  land*  and  I  thought  it  would  be 
aafer  in  Mia.  Bootb'a  hands  or  UMne.  **  Defendant  Booth  was  also  introduced 
aa  a  witneas  by  plaintiff,  and  in  his  OTidoioe  fully  oorrobor&tes  Twi^  aa  to 
the  tMA  that  n«ither  he  horhis  wife  had  paid  one  oentfor  theland^  but  that  it 
waa  bougie  and  paid  for  witb  the  money  of  Xwigg;  alao  as  to  the  agreement 
that  he  was  to  support  and  earn  tox  Twigg,  aa  testified  to  by  him,  and  codv^ 
tlie  land  back  to  hbn  when  he  wanted  it  He  alao  tMtifled  that  outside  of  the 
land  he  had  no  other  means  to  carry  out  hla  agxeement  with  Twigg.  The 
tact  that  the  land  in  question  was  bouglit  and  wholly  paid  for  with  the  money 
of  Twigg  is  eatabUshed  by  the  evidence  offered  by  plaintiff,  aod  it  la  alao  es-' 
tabliahed  that  the  title  thereto  waa  put  in  defendant  Booth  in  oonsideratkm  of 
hia  agreeing  to  support  and  maintain  Twigg  during  hia  life,  and  the  agree- 
ment of  Booth  to  oonvey  the:land  back  to  Twi^  whan  he  leqaeated  It  or  b»- 
came  dissatisfied. 

It  is  insisted  that  a^d  agreement  to  oonvey  not  being  in  writing,  but  rest- 
ing Id  parol,  is  within  the  statute  of  frauds.  Gfaating  this  to  be  ao,  aod 
^iootb  might  have  declined  to  execute  tlie  oontmct  on  tbsub  ground,  he  did  nut 
do  so;  but,  on  the  oontrary,  waived  his  right  in  that  respect  and  executed  the 
deed  to  Twigg,  aoeonUng  to  tile  intention  of  the  parties,  the  agreement  mad^ 
and  the  right  of  the  matter.  Aa  early  as  the  case  uf  MeGowm  v.  Westt  7  Mo. 
670.  it  waa  laid  down  thi^  "the  prason  making  a  parol  oontoact  to  convey 
lands  may  or  may  not  insist  on  the  protection  of  the  statute  of  frauds.  If  be 
will  confess  the  agreement  Hod  not  iasist  on  the  otatute,  its  performance  will 
be  enforced  against  him."  Tha  doctflne  of  that  case  is  reaffirmed  in  Sarrar 
v.  Pattout  20  Mo.  81.  There  is  no  equity  in  pJ^ntifTs  case  under  the  evi- 
denoe;  and.  the  judgumt  being  for  tta«  rigbt  piirty*  U  ii  itenby  alfipned* 

AUconour*  i 


1.  HoKonw— lIuaDBft— WuT  OoMsriTTOas. 

Upon  trial  for  murder,  an  Instruction  that  if  the  Jury  believe  that  defendant  took 
the  life  of  deceased  "by  shootlag  Mm  in  a  vital  part,  with  a  pistai  loaded  with  gom- 
powder  and  leeden  balL  with  a  manifest  design  to  nse  eaoh  weapon  upon  him,  and 
with  sufficient  time  to  deliberate  and  fully  form  the  oonscdoos  poipose  to  IdU,  and 
without  sufficient  reason,  cause,  or  extenuation,  then  anoh  ktlling  u  murder  tn  the 
first  degree, "  pi-operl;  defines  the  offense  charged,  and  affords  no  ground  of  enssp- 
tion.   Norton,  C.  J.,  and  Brace,  J.,  dissenting. 


Where  defendant  and  deoeased  had  heen  In  a  sakMHi  drlnldng  and  {paying  pool 
togetliar,  and,  at  the  time  of  the  killing,  deoeased  had  takm  defendantny  the  arm, 
ana  they  were  going,  in  a  good  humor,  towards  a  hotel,  defendant  being  an  asaenv 
tag  party,  the  c^me  is  not  reduced  to  manslaughter  by  the  teot  that  before  tbaty 
left  UM  saloon  deoBBsed  hod  oanonnoedhisbitentloBto  azrastdefHidaat,  andtshs 


State  v.  Tabo^ 
(SuprenM  Court  tif  Jflssoini.  JNine  4, 188a.) 
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him  to  tte  ciIabooM,  la  the  absenoe  of  evldeaoe  that  dofeadant  beUvrad,  or  had 
floodreaMnto  beUeTe,ttiat  anota  arreBtwaa  laaUylntandad  tobe  nada  bjforoe. 
KOKTOH,  C.  J.,  and  Bbaob,  J.,  dissenting. 

'Where  two  men  of  nearly  the  Bame  size,  were  waDdug  along  the  street  together, 
oonrerainff  In  a  low  tone,  when  one  of  toem  anddenly  made  a  lond  ezolamatlon, 
and  the  owor  hasan  flzbog  with  a  plttol  upon  the  ona  nuUag  the  erolamation,  who 
was  unarmed  ana  lutd  not  showo,  orawn,  nor,  as  to  aa  oonla  be  seen,  attetopted  to 
draw,  a  weapon,  and  the  tormer  continued  to  fire  upon  him  after  all  attempts  to 
avoid  the  aim  had  censed,  the  killing  was  not  In  s^-defenae. 
<  Bamb— BriDBnoa— Pboov  or  Arothbs  Crihb. 

Upon  trial  for  mnrder,  it  la  error  to  admit  evldenoa  that  defendant  waa  an  ea- 
oaped  ooBTiot,  for  the  porpoae  of  atqwortlng  a  theory  of  the  proeeootlon  that  de- 
fendant kiUed  deceased  on  the  heUei  that  ne  was  a  detectlTe  aeeklng  defondanVa 
arrest,  there  being  no  erldenoe  that  dstendant  had  antdi  a  btiief .  Nonoii,  C.  J., 
and  BiucB,  J.,  dlaaanting. 
C  Bun— Tauir-BiiBDnr  or  FWMV. 

Upon  an  indictment  for  murder  in  the  first  degree,  the  homi<^e  having  been 
proven,  and  no  oountenralling  ciroumstances  being  evolved  by  the  testimony  of  the 
prosecution,  the  burden  of  proof  to  show  that  the  offense  was  one  of  leaa  d^Tee,or 
Chat  the  killing  was  done  in  self -defense,  ia  oast  upon  defendant. 
Saio— Imntuonom. 

Upon  an  indictment  f<n-  murder,  where  defendant  and  deceased  had  been  playing 
pool  and  drinking  together,  and  were  seen  walking  along  pleasantly  together,  arm 
Uiarm,  conversing  In  alomose,  when  deceased  suddenly  exclaimed,  "you  will  pli^ 
hfiU;"  and,  after  a  brief  atmirgle,  defendant  shot  deceased,  there  la  no  evldenoe 
allowing  who  toougfatm  Uie  dlfflonliyt  and  an  takatrootfam  aa  to  the  reaponalblllty 
of  a  party  who  brl^  onadlillaaltv  la  Im^oper.  Nobxoh,  C.  J.,and  B&uia,  J.*  dia- 
seuting. 

Ai^Mal  from  elreuit  ooart,  Oua  ooonty:  Ohablbb  W.  Szoam.  Judge. 

Indictment  of  Charles  Tabor  to  murder  in  tbe  first  d^ree.  Verdict  o( 
^11^1  and  defendant  appeals.  Tbe  objet^ioD  made  to  tbe  fourth  instruction 
•4|ncAed  in  the  seoimd  paragnph  of  the  <^lnion  was  that  it  did  not  correctly  de> 
■line  mnrder  .  in,  tbe  first  degree. 

B.  Clay  Daniel,  S«o.  Bird,  and  W.  D.  Swnmen,  for  appellant.  B.  tf. 
.Boone.  Atty.  6«n.,  Wktt»$U  «  Jarrott,  uid  RaUvy  A  BurMy,  for  the  State. 

Rbbrwood,  J.  ThefoUowtng  ia  a  aufllctent  outline  of  the  salient  facta  and 
teatures  of  this  ease  to  enable  it  to  be  undavtood.  Appeal  from  the  circuit 
<ourt  of  Cass  county,  from  the  verdict  of  a  juiy  flndtiig  defendant  guilty  of 
murder  In  the  first  degree.  On  the  17th  day  (tf  June.  A.  D.  1886,  defendant 
-was  convicted  of  bui^ary  in  the  second  degree  In  Vernon  circuit  court, 
«nd  smtenced  to  the  penitentiary  for  a  term  of  three  years.  In  that  case  be 
was  tried  and  convicted  under  the  name  of  Robert  Olark.  Defendant  was 
confined  fn  tbe  penitentifliy  ontU  tbe  dth  day  of  Fetooary,  A.  D.  1887.  at 
which  ttme  be  made  his  escape.  On  tbe  19tb  of  Aogost  following,  be  came 
to  Pleasant  HiU»  and  eaily  in  the  morning  made  the  aoqnaintanue  tO.  Maj. 
C  C.  Dawson.  Dawson  was  assistant  station  agent  for  nie  Missoarl  Fadflc 
KallwiQr  Company  at  Jnensant  Hill.  After  he  made  the  aeqnaintanoe  of  ds- 
Isndant,  they  went  to  a  bf  lUard  salomi*  and  engaged  in  a  game  of  pool .  Da  w- 
«on.  it  seems,  was  snocsssful  in  evny  game;  but,  as  Tabor  claimed  to  have 
no  moo^,  Dawson  settled-  for  tbe  games  tbey  played.  Tabor  invited  the 
•crowdinttiesaloon  tooome  to  thebar  and  takeadiink.  The  bar-keeper  tcdd  • 
Tabor  that  he  would  not  let  him  bave  tbe  drinks  unless  he  bad  the  money  to 
vay.  Tabor  said  that  he  did  not  have  money  enough.  Dawson  remarked: 
*'If  yoa  do  not  intend  to  pay,  I  guess  I  wUl  have  to  arrest  yon  and  take  you 
to  the  calaboose. "  Taborsald:  **  All  right,  yon  will  haTetoarreatme  then.** 
Dawson  proposed  to  loan  defendant  a  cuilar,  and  settled  for  tbe  drinks  him- 
self. Tbey  w«re  both  laughing  and  jtAlng  at  the  time  they  drank  the  liquor. 
Dawson  to^  Tabor  by  the  left  arm,  and  they  walked  out  ttf  the  saloon,  arm 
in  ann,  tanghlng  and  talking,  and  were  in  Uie  best  of  humor,  and.  It  being 
about  18:80  o'clock,  tb^  walked  tn  tbe  dixeetion  of  tbe  SoldaneU  Hotel. 
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Dawson  wu  smiling,  and  seemed  to  be  In  a  good  humor.  While  ttiey  were 
walking  in  this  manner,  oonTersing  In  a  low  tone,  Dawson  was  heard  to  say, 
"you  will  play  hell."  Tabor  then  drew  his  pistol,  and  fired;  tlie  first  shot 
taking  effect  in  the  center  of  Dawson's  chest.  Dawson  attempted  to  step  be- 
hind Tabor  in  order  to  get  out  of  his  way.  Tabor  reached  further  around, 
and  fired  again,  the  shot  taking  effect  in  the  left  side  of  the  breast,  in  front 
of  the  shoulder.  Dawson  made  another  efFort  to  get  behind  Tabor.  Then 
Talxir  reached  further  around,  and  fired  the  ttiird  shot,  missing  Dawson. 
Dawson  fell  to  the  ground,  and  expired.  Tlie  pistol  Tal>or  used  was  a  large 
44  caliber.  Dawson  was  unarmed  at  the  time,  and  a  portion  at  the  evidence 
shows  that  he  made  no  resistance  to  Tabor.  There  is  testimony,  however, 
showing,  that  at  or  immediately  before  the  shooting,  there  was  between  Daw- 
son and  defendant "  a  ki  nd  of  scuffle ;  they  squirmed  around. "  There  was  also 
testimony  to  the  effect  that  the  scuffle  between  Dawson  and  defendant  was 
quite  pronounced,  one  of  the  witnesses  going  so  far  as  to  pronounce  it  a  street 
fight,  though  no  one  pretends  ttiat  any  blows  were  struck.  The  witness  who 
testifies  as  Just  stated,  also  says  that  Dawson  seemed  to  be  jerking  the  defend- 
ant around  with  both  hands,  so  that  he  could  hardly  keep  on  liis  feet.  But 
this  witness  was  some  65  yards  from  the  scene  of  controversy,  and  describes 
the  occurrence  very  differently  from  those  who  w^ere  within  a  few  feet  of  the 
pill  ties.  The  theory  of  the  pi'osecution  is  thatDaVson,  wlio  had  been  playing 
pool  with  defendant  nearly  all  the  morning,  paying  for  his  drinks,  and 
seemed  to  be  fond  of  his  society,  was  then  taking  him  to  dinner;  but  that  de- 
fendant,  withont  any  reason  therefor,  suspected  that  Dawson  was  a  detective, 
trying  by  a  ruse  to  capture  and  return  him  to  the  penitentiary.  This  theory^ 
however,  is  founded  upon  sheer  surmise,  and  has  ndt  the  slightest  support  in 
the  testimony.  To  sustain  this  theory  evidence  was  offered  and  admitted 
showing  that  d^endant  had  been  confined  in  the  penitentiary,  and  had  made 
his  escape,  as  already  stated.  This  evidence  was  objected  to,  and  its  admis- 
Blon  is  assigned  for  error. 

1.  There  was  no  foundation  laid  tor  admitting  evidence  showing  that  the 
defendant  bad  been  confined  in  the  penitentiary  and  had  escaped  therefrom. 
Bvidence  of  another  erime  is  never  admissible  unless  so  connected  with  the 
one  tlien  being  Investigated  as  to  show  that  the  commission  of  Uie  former 
liad  something  to  do  with  the  perpetration  of  the  hitter.  Unless  the  aiqiarw 
ently  collutend  crime  be  bron^t  into  a  common  s^ton, — a  syatem  at  mutn- 
allyd^ndent  oilmes, — or  anleas  it  be  so  linked  to  the  crime  under  trial  as  to 
allow  that  the  former,  tboagh  f^^Hureutfy  an  exknuteoos  oflense,  is  not  ao  in 
'  realist  anoh  evidence  Is  nob  admlssiUe;  because  it  would  be  highly  unrea- 
sonable and  unjust  to  convict  a  man  ot  the  eiime  ebaiged  rimply  for  the  rea- 
son that  he  had  been  guilty  of  another  and  diatinct  <atena«*  Whart.  (Mm. 
£v.  g§  29,  80^  81. 82. 46. 47, 49.  60,  and  cases  cited;  Best,  Bt.  (Cbamber- 
iayne.)  §  644.  In  ttM  present  case,  then  was  no  such  obvious  omnection 
shown  between  the  crime  for  wfaleh  the  daCendant  was  sent  to  the  pcaiten- 
Uary,  his  subaequent  escape  tberefrom,  and  the  crime  fwwliidi  he  waa  tried. 
The  erldenoe  In  quesUm,  admitted  by  the  court,  did  not  bear  immediately  or 
medUtely  on  the  matters  in  dispute.  Beet  Ev.  supra,  if  it  had  bem  de- 
a  TelopedattbetriaI.notonlythatdefendant  was  an  eaoiqiede(nviQt,andUiat 
Dawson  became  aware  ct  it,  and  tried  to  arrest  falm,  then  a  mottTe<^  dafBod- 
ant  in  shooting  Dawson,  in  ordw  to  avoid  arrest,  and  the  mottve  of  DawaoB 
in  attempting  defendimt's  arrest,  if  he  did  attempt  tt,  would  have  rendered 
relevant  and  admissible  eridoice  at  defoidant'a  previous  crime,  and  ese^ie 
irom  confinement.  As  it  waa,  however,  no  fonnd^on  being  laid,  no  TisiUe 
connection  between  defendant's  former  criminal  act  and  ttie  one  tor  vhldi  he 
was  tried  being  ahown,  evidence  of  such  Jbrmer  crime  and  eeoqw  waa  wiiolly 
inadmissible.  It  may  indeed  be  ccmjcotured  that  d^sndant.  an  eacaped  coo- 
Tict,  sought  to  eacapa  fnmi  Damon,  under  the  belisC  that  the  latter  waa  irj' 
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Ing  to  arrest  bim;  but  It  will  not  do,  npon  a  mere  conjecture,  to  admit  evi- 
dence wlUcta  bad  no  other  foundation  but  such  conjectural  basis.  Error  was 
therefore  commlfited  on  this  point,  and  for  the  same  reason  like  error  was 
committed  la  giving  InstmoUon  15*  it  being  based  upon  audi  incompetent  er- 
Idence. 

2.  This  was  the  fourth  instruction  given  at  the  Instnnce  of  the  state:  "Ko. 
4.  The  court  further  instructs  the  jury  that  he  who  willfully — that  is,  inten- 
tionally— uses  upon  another,  at  some  vital  part,  a  deadly  weapon,  as  a  loaded 
pist<ri  or  firearm,  must,  in  the  absence  of  quitllfylng  facts,  be  presumed  to 
know  that  the  effect  is  likely  to  be  death,  and,  knowing  this,  must  be  pre- 
sumed to  intend  the  death  which  is  the  pr<^able  and  ordinary  consequence  of 
sucti  an  act,  and,  If  such  deadly  weapon  is  used  without  just  cause  or  provo- 
ctition,  he  must  be  presumed  to  do  it  wickedly  or  from  a  bad  heart.  If,  there- 
fore, the  jcry  believe  that  defendant  took  the  life  of  Christopher  C.  Dawson 
by  shooting  him  in  a  vital  part  witti  a  pistol  loaded  with  gunpowder  and  leaden 
ball,  with  a  manifest  design  to  use  such  weapon  upon  him,  and  with  sufficient 
time  to  d^iberate  and  f  iSly  form  the  conscious  purpose  to  kill,  and  without 
sufficient  reason  or  cause  or  extenuation,  then  such  killing  Is  murder  in  the 
first  degree;  and  while  It  devolves  upon  the  state  to  prove  the  willfullness, 
deliberation,  premeditation,  and  malice  aforethought,  all  of  which  are  neoes- 
saiy  to  constitute  murder  in  the  first  degree,  yet  these  need  not  be  proved  by 
direct  evidence,  but  may  be  deduced  from  all  the  facts  and  ctreumstanoea  at- 
tending the  killing,  and,  if  the  jury  can  satisfactorily  and  reasonably  infer 
tb^r  existence  from  all  the  evidence,  they  will  be  warranted  in  finding  the 
defbodant  guilty  of  murder  in  Uie  first  degree."  This  instruction  is  taken 
tnm  State  v.  TeUbott,  78  Mo.  847,  and  has  freqaently  reoeived  the  approval 
of  this  contt.  Btate  t.  Holme,  54  Mo.  153;  atatt  v.  UmUrUfomi,  67  Mo.  40; 
State  T.  Vceter,  61  Mo.  549.  This  Is  enoogfa  to  say  regarding  the  objection 
made  to  the  Instruction  in  question, 

8.  The  sixth  instruction  given  by  the  court  of  its  own  motion  Is  the  follow- 
ing: **Tbe  jury  are  Instrncted  that,  even  though  you  shall  find  and  believe 
fiwu  tlie  evidence  that  the  deceased,  Ghriatoplier  O.  Dawson,  aanoaneed  bia 
intention  to  arrest  the  defendant  and  take  him  to  the  ealaboosa  or  cooler,  and 
then  proceeded  to  take  bold  of  defendant's  arm  and  walk  away  with  him,  sUU 
such  facts  do  not  eonsWnto  any  defense  in  this  cause,  nor  operate  to  reduce 
the  offense  from  murder  to  man^ugfater,  tmleas  yon  shall  further  find  end 
believe  ttiat  ttie  defendant  bad  good  reason  to  believe  and  did  bellere  that  the 
deceased  nelly  meant  and  Intended  to  arrest  and  rtstrain  bim— the  defendant 
— i^inst  bis- will,  and  that  defendant  believed,  and  bad  good  reason  to  be- 
lieve, that  desoMed  was  aotaally  using,  or  was  about  to  use.  force  in  such  »U 
tempt  to  arrest  defendant."  Considering  the  teMtmony- already  set  fMtb,  I 
see  nottdng  in  ^  instrodlM  whidi  oould  opmto  pnijndlchilly  to  tbe  de- 
fendant. The  evidence  tends  vwy  strongly  to  ahow  tint  Dawson's  tiding 
defendant  by  the  arm,  and  walking  awf^  with  him  towards  the  hotd,  the  de> 
fendant  being  an  assoiUng  and  wIlHng  party,  and  evidently  eonoarring  in 
what  every  one  preaent  rs^rded  as  a  mere  freak  of  bumiw,  oertalnly  would 
not  by  ifestif  aitonl  the  def^iant  my  valid  ground  fw  using  a  deadly  weapon 
upon  Dawson,  nor  eat  down  the  crime  of  slaying  bim  to  a  lower  grade  than 
one  of  the  degrees  of  murder.  The  objection  to  this  instruction  la  therefore 
without  merit. 

4.  The  court  also  gave  Instruction  12  of  its  own  motion.  This  was  the 
stmeotyped  instruction  about  bringing  on  a  difficulty,  etc.  Conceding,  for 
argument's  sake,  the  oorrectaess  of  this  Icstruction,  tliere  was  no  propriety 
In  saving  it,  because  there  is  not  a  particle  of  evidence  in  this  case  showing 
which  party  engaged  in  the  fatal  occurrence  "brought  on  the  difficulty." 
Two  men,  after  playing  pool  and  drinking,  and  cradcing  their  jokee,  are  seen 
walUng  along  plessantly,  arm  Inarm,  oonvening  wUib  each  other  in  a  low 
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tons*  wbea  mMmlj  one  of  them  eacdalroa.  "Tou  will  play  bell, "  tud  Ueo. 
after  a  brief  Btraggle  or  scuffle,  the  other  Bhoota  him  to  death  with  a  fM/A. 
Error  was  tber^wa  committed  in  gi  ving  this  inatroctton  for  the  reason  stated, 
and  that  is  sufficient  to  diipoee  <tf  the  point,  without  advertuig  to  other  rea- 
sons. 

6.  "Sat  do  I  believe  that  there  was  any  self-defmae  Id  the  ease.  Self-4e- 
fense,  as  has  been  aptly  said.  Is  the  law  of  necessity.  It  Is  the  tUmUr  resort; 
the  exercise  of  an  extreme  and  supreme  right;  and  is  not  to  be  invoked  ex- 
cept when  (Aher  means  (ail,  or  are  apparent^  likely  to  fall,  owing  to  the  fleroe- 
ness  of  the  assault,  or  some  other  equally  pregnant  oiroumstanoe.  Hare  the 
noord  disdoses  no  such  basis  for  oiUing  into  mati  vi  ty  the  first  law  of  nature. " 
And  that  the  paqwee  of  tt»  defendant  was  not  to  defend  himself  from  any 
anticipated  attadc  from  Dawson  is  shown  by  the  persistency  with  whldi  he 
ctmtinned  to  fire  upon  his  victim  after  all  aUaapta  on  his  part  to  avoid  his 
murderous  aim  bad  oeaaed.  8taU  v.  ffUmonp  ante.  859.  (decided  at  present 
term.)  Btnides  that,  Davrson  was  unarmed,  had  not  shown,  drawn,  nor  ap- 
parently attempted  to  draw,  a  weapon;  nor  was  there  aiiy  such  disparity  in 
the  respective  siEas  of  the  two  men  as  to  induce  a  reasonaUe  belitf  In  the  d^ 
fondant's  mind  that  Dawson  intended,  or  was  capable,  even  if  he  tuul  tlireat- 
ened,  of  inflicting  any  great  bodily  harm  upon  him.  On  this  point  I  desire 
to  quote  some  remarks  made  by  Judge  Auhew  its  being  pertinent  to  the  point 
in  band:  "Toexcose  homicide  by  the  plea  of  self-defense,  itmust  appear  that 
the  slayer  had  no  ottier  possible,  or  at  leant  probable,  means  of  escaping,  and 
that  bis  act  was  one  of  neceesity  The  act  of  the  slayer  must  be  such  as  is 
necessary  to  protect  the  person  from  death  or  great  bodily  tiarm,  and  must 
not  be  entirely  disproportioned  to  the  assault  made  upon  him.  If  the  slayer 
use  a  deadly  weapon,  and  under  such  circumstances  as  tbe  sJayet  must  be 
Aware  that  death  will  be  likely  to  ensue,  the  necessity  must  be  greati  and  must 
Arise  from  imminent  peril  of  life  or  great  bodily  ii^ury.  If  ttwre  be  notbio!; 
in  tbe  circumstuiceB  indicating  to  tbe  slayer  at  the  time  of  his  act  i  hat  his 
Assailant  is  about  to  take  his  life,  or  do  him  great  bodily  harm,  but  bi^i  ol^eet 
Appears  to  be  only  to  commit  an  ordinary  assault  and  battery,  it  will  Ul.  ex- 
•cuse  a  man  of  equal,  or  nearly  equal,  strength,  in  teking  tiis  assailant's  i.^o 
with  a  deadly  weapon.  In  such  case  it  requires  a  great  disparity  of  size  and 
strength  on  part «  the  ahver,  and  «  very  violeot  assault  on  part  of  his  osaail- 
•ant,  to  excuse  it.  The  disparl^  on  tbe  cme  hand,  and  the  violence  <hl  tbe 
«ther,  must  besuch  astoeonvinoR  the  jurytliat  great  bodily  harm,  if  not  death, 
might  have  been  suffered*  unless  tbe  slayer  had  thus  defended  himself,  or 
•that  the  slayer  had  a  reasonable  ground  totbink  it  would  be  so.  The  burden 
lies  on  tbe  prisoner.  In  sucli  a  case,  of  proving  that  there  was  an  actual  neoefr* 
sity  for  taking  life,  or  a  seeming  one  so  reasonably  i^parent  aod  convincing 
totheBla>-eras  tolead  him  to  beltoveheoouldonlydetendiiimself  intbat  way." 
Com,  V.  i>mm.  58  Pa.  St.  9. 

6.  The  doctrine  in  Ute  case  ]ast  cjted  from  Pennsylvania,  from  wbidi  state 
our  stetute  respecting  murder  was  obtained,  that  a  homicide  being  proven  or 
■admitted  by  the  prisoner,  and  no  countervailing  circumstances  being  evcrived 
by  the  testimony  of  tbe  proseeution,  the  burden  is  then  cast  upon  tlw  prisoner 
to  shovr  to  tbe  reasonable  satisfaction  of  the  jury  such  t^umstenoes  of  ex- 
cuse or  palliation  as  will  take  away  the  presumption  drawn  by  the  law  that 
the  killing  was  murder  in  the  second  degree,  and  sliow  that  he  was  guilty  of 
a  less  crime,  or  that  tbe  Iramicide  was  committed  in  his  lawful  self^efense, 
is  weU  settled  in  this  state.  State  v.  Bayt,  23  Uo.  287;  StaU  v.  HoItm,  M 
Mo.  158:  StaU  V.  Underwood.  57  Mo.  40;  Stat«  v.  Grant,  76  Mo.  336;  State 
v.  Anderson,  89  Mo.  312,  1  S.  W.  Bep.  135.  This  was  the  rule  as  to  narder 
at  common  law,  saying  nothing  of  any  degree  of  that  orime.  8  QnenL  £v. 
§  14A  :  11m  v.  ermMon,  8  Gar.  &  P.  35. 

7.  Taking  the  foc^gidng  poeitioiu  as  eomeW  then  betag  no  Mif-daCenae 
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established  in  the  case,  nor  shown  by  the  attendant  drcumatancra,  the  guilt 
of  the  defendant  ia  to  be  determined  on  one  of  these  points:  (1)  Whether  ho 
is  guilty  of  murder  in  the  first  degree;  (2)  murder  in  the  second  degree;  or 
(3)  of  manslaughter  In  one  of  its  degrees;  and  If,  up(m  return  of  this  cwi^ 
the  evidence  is  substantially  the  same  as  this  record  disdoseSt  the  trial  court 
will  not  give  an  instrnction  to  the  jury  based  upon  the  theory  of  self-defense, 
but  wiU  Instruct  them  so  far  as  aljove  indicated,  i.  e..  in  relation  to  the  bur- 
den being  east  upon  the  accused  where  a  homicide  it  proven  to  show  circum- 
stances oi  palliation  or  exense. 

8.  I  see  no  error  In  the  refusal  of  the  court  to  f^ve  the  InstmctloDS  asked 
by  defendant,  but  for  the  errors  aforesaid  t^e  Judgment  will  be  reversed,  and 
the  flense  lemaadsd. 

Bat  and  Buck,  JJ.,  conoor.  Koston,  0.  J.,  concnra  as  to  para^pn^he 
5  ud  6.  As  to  Uie  other  paragnq)hs  Nobton,  G.  J.,  and  Bsacb,  J.»  tUasent. 


Statb  v.  Jackson. 
(Supreme  Court  d/  Mimtmrt  June  4, 1888.) 

1.  HOMICm—MUBDlB. 

Evidonoe  that  deoeaaed  wm  murdered  by  some  on*;  that  defeodut  was  Impeca- 
niooB,  and  knew  deceased  to  have  a  large  nun  of  monay  on  his  person;  that  de- 
oeaaed was  last  seen  alive  Id  hli  compaBy ;  that  defendant  admitted  to  bare  been 
with  deoeased  at  the  plaoe  of  the  mora w ;  that  defendant,  one  hour  sAar  the  mar- 
der,  was  Been  one  and  thiee-fovrths  miles  distant  fnoa  the  plaoe  of  the  murder: 
that,  instead  of  availing  himself  of  an  opportunity  to  procure  work,  in  search  of 
which  he  and  deceased  were  traveling  together,  defendant  left  the oountj  and  state; 
that  he  made  false  statements  abouft  nis  oonduot  at  the  tlnis,  and,  wlien  arrMted  on 
tbe  Oharge  of  murder,  endeavored  to  prooue  tools  to  bnak  jiJl.  ewlWokmUj  sup- 
ports a  verdiot  of  guilty  of  murder  in  the  first  dMvee,  (a  new  trial  having  be«i 
granted  on  other  grounds,)  though  a  great  deal  of  ojystery  Is  oonneoted  with  the 
crime,  and  defendant's  ckithes,  uter  the  mnrder,  were  not  noticed  to  he  MoodKsov- 
ered,  and  foot-iwlnts  at  tbe  soaae  of  tte  orlme  did  not  oonform  to  tiie  length  of  d»> 
feadanVs  toot. 

9l  Same— BvniBXCE — C!oin>DOT  ov  DarsKSAirr  Whbk  Abxbstbd. 

On  trial  for  murder,  testimony,  by  one  sent  to  receive  defendant  from  the  author- 
ities of  another  state,  that  the  prisoner  was  not  delivered  up  without  proof  of  his 
identity,  is  irrelevant,  sinoe  the  fact  that  defendant  did  not  ndUtate  lus  transpor- 
tation affords  no  presumption  of  guilt. 
t.  Saw— AnmssioHSk 

On  trial  for  murder,  evidence  not  amounting  to  an  acknowledgment  of  guUt,  but 
simply  that  defendant  had  stated  to  witness  &at,  when  he  learned  firom  a  newspa- 

Eer  in  another  state  that  he  was  aooused  of  tbe  murder,  he  felt  so  distressed  thai 
e  went  steaUng  horses  to  paeUy  Ue  nlad,  Is  Inadmlsaible,  not  being  a  ooaf  easioa 
of  tbe  crbne  ohvged. 

4.  Sams. 

A  Statement  to  a  fellow-prisoner  by  one  aooused  of  murder  that  he  knew  that  tbe 
deceased  had  a  large  sum  of  money  in  a  belt  upon  his  person  ta  admlsadble  in  evl- 
denoe  as  tending  to  show  a  motive  for  oommlttuig  tbe  crime. 
Bin. 

Admissions  to  a  fellow-prisoner  that  defendant  had  attempted  to  break      in  an- 
other state  on  learning  that  be  was  to  be  brought  to  this  stue  on  the  charge  of  mur- 
der, are  admissible  against  htm  On  his  trial  for  that  crime. 
A.  Saub— ArrKMFT  to  Escaps. 

On  trial  for  murder,  it  is  competent  to  show  that  defendant  requested  a  fellow- 
prisoner  to  assist  him  in  eaoapic^  fr(Hn  the  jail  hi  which  he  was  oonjOned,  and  tite 
jury  may  take  that  f aot  Into  cooBideratlon  in  determining  defendants  guilt  or  in- 
nocence.  NoHToN,  C.  J.,  and  Kat,  J.,  dissenting. 

T.  BaM»— TniAIr-IWBTHOOTIOlTS. 

In  tiie  absence  of  evidence  as  to  when  the  murder  wa*  oommltted,  and  where  de- 
fendant was  at  tbe  tifoe.  It  is  not  error  to  refuse  to  instruct  the  jury  on  Uwsubjeet 
of  alibi;  that  not  having  been  made  an  affirmative  defense. 
&  Same. 

An  Instruction,  on  trial  for  murder,  tiiat  flight  rtfses  tbe  presumpUon  of  gntlt, 
and  that,  If  defendant  fled  the  eaDntry,th«y  Might  conaidQrit  in  detenainlng  Ua 
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Kuilt  or  innooenoa,  buitlwb  tboy  should  not  amildar  «ieh  iMvlnff  u  ft  fll^^t  tf  d»- 
lendsnt  left  ob  hla  own  propar  ud  legitimate  business,  and  not  for  the  parpoee  of 
avoiding  arrest  or  trial,  is  unobjectionable,  wbere  datoidBat,  Bftsr  the  cnmrnlsdoa 
of  the  crime,  left  for  anotber  state. 
8l  SlMB— CONDUOT  at  PKCMBODTUra  AnuusF. 

On  trial  for  morder,  It  fa  reversiblB  error  for  the  proeecating  attomOT,  over  de- 
fendant's objection,  to  state,  In  opening  the  case,  that  defendant,  when  abont  to  be 
brought  from  another  state,  denwd  his  Identity  tiiere, — ^there  being  no  evidence  of 
tiie  fact  except  that  before  extradition  proof  of  prisoaer's  identity  was  required,— 
and  that  defendant  had  admitted  that,  on  learning  of  the  charge  of  murder  against 
him,  he  went  stealing  horses  to  pacify  his  mind,  even  though  the  court,  on  excep- 
tion to  the  first  statement,  admonished  the  jory  not  to  permit  it  to  influence  their 
minds.   NoBiMUT,  C.  J-,  and  IUt,  J.,  disaenlang. 


A  judgment  on  a  verdict  of  guilty  of  murder  in  the  first  degree  will  beienrsed 

on  the  ground  that  the  prosecuting  attorney,  in  his  dosing  udross,  icmarted.  In 
urging  the  juty  to  convict,  that "  escape  of  criminals  at  tha  hands  of  jories  brings 

on  lynch  law.     IIobton,  C.  J.,  and  Rat,  J.,  dissenting. 

Appeal  from  circuit  court,  Franklin  coiinty^:  Rudolph  Hibzbl,  Judge. 

Webster  Jackson  was  indicted  for  the  murder  <tf  Alexander  MeVickers* 
tried,  and  convicted  of  murder  in  the  first  degree.  He  appeals.  Upon  the 
ti-ial  the  court  gave  the  Jary,  inter  alia,  the  following  instructions:  "(15) 
Flight  raises  the  presumption  of  gailt;  and  if  the  jury  beHleve  from  the  evi- 
dence that  defendant,  nfter  the  commisBion  of  the  alleged  crime,  fled  the 
country,  and  tried  to  avoid  airest  and  trial,  they  mny  take  this  fact  into  con- 
sideration in  determining  his  guilt  or  innocence;  bat  if  the  jury  believe  from 
nil  the  evidence  that  the  defendant  did  not  fly  from  the  county,  but  left  it  on 
bis  own  proper  and  legitimate  business,  and  not  for  the  purpose  of  avoiding 
arrest  or  trial,  then  such  leaving  of  the  county  raises  no  presumption  of  guilt 
whatever,  and  the  jury  should  not  consider  such  leaving  as  a  Sight.  (Ifi)  If 
the  jury  believe  from  the  eridence  that  the  defendant,  while  bcang  in  jail  and 
in  custody  of  the  sheriff,  charged  with  the  crime  of  killing  Alex.  McVlcken. 
Bfmght  means  of  escape,  and  undertook  to  get  proper  tools  for  that  purpose, 
and.  to  accomplish  his  escape,  sought  the  assistance  of  other  parties,  they  may 
talce  this  fact  into  consideration  in  determining  the  guilt  or  innocence  of  the 
defendaut." 

J,  C.  JCiakaddon  and  Jas.  Bootht  for  appellant.  Atty.  ffen.  Boone*  fw  the 
State. 

Sherwood,  J.  Labadie  Is  a  town  in  Franklin  county,  on  the  Missoori  Fa- 
dQc  Railroad,  near  the  Missouri  river.  At  that  point,  the  railroad,  in  pur- 
suing its  geneial  eastwardly  course  towards  St.  Louis,  turns  a  little  east  of 
south  in  going  to  Gray's  Summit,  the  next  town  on  the  railroad.  Pacific  Is 
the  next  town  on  that  road,  situate  at  the  junction  of  the  MiMOuri  I^ieific  and 
the 'Frisco  Railroads,  and  nearly  due  east  from  Gray's  Summit;  so  that  Par 
ciflc,  in  consequence  of  the  elbow  thus  formed,  is  nearly  due  south-east  from 
Labadie,  and  much  nearer  in  an  air  line  to  that  place  than  by  the  railroad 
route.  These  facts  are  gathered  from  a  map  of  the  state,  and  not  from  the 
record;  and  this  is  done  In  order  to  a  better  underatanding  of  the  facts  which 
this  record  does  disclose.  At  about  9  o'clock  on  the  morning  of  October  22, 
1886,  the  train  arriving  from  St.  Louis  brought  to  Labadie  the  defendant, 
Webster  Jackson,  then  some  22  years  of  age,  and  another  man  of  60  years, 
named  Alexander  MuYickers.  They  bad  previously  worked  tt^ether  for  some 
time  as  cooks,  etc.,  at  Keene's  camp,  in  the  neigliborhood,  but  bad  quit  there 
a  month  before,  and  thu  defendant  bad  gone  to  St.  Louis,  and,  upon  his  re- 
turn after  a  short  absence,  had  returned  to  lAbodie.  and  worked  u  few  days 
at  Shaefer's  camp,  and  after  that  had  gone  again  to  St.  Louis.  Both  men,  it 
seems,  were  well  known  in  the  vicinity.  Upon  alighting  from  the  train, 
Keene,  their  former  employer,  spoke  to  both  of  them.and  said:  "Hello,  Jack- 
Bonl  What  brings  yoa  back  in  this  ooan^f "   To  wUeh  Jaokwn  replied: 
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*I  am  Just  goliig  back  into  camp."  7.  M.  North,  who  knew  UeYiekera  by 
flight,  but  was  well  acquainted  with  Jackson,  met  them,  after  th^  had  alighted 
from  the  train,  and  spoke  to  Jackson,  who  "sfUd  that  he  and  the  old  man 
{meaning  McVickers]  had  got  a  job  at  Schaefer's,  and  were  going  down  to 
couk  there."  Jaoks<m  seemed  to  be  in  a  hurry,  and  said  tiie  old  man  was 
ahead  of  htm.  They  were  then  going  toward's  Schafer's  camp,  which  is  about 
five  miles  east  of  Labadle,  and  the  path  they  were  taking  leada  directly  to  the 
to  the  road  that  goes  to  Reed's  Landing,  and  that  road  crosses  Fiddle  creek  on 
a  bridge,  and  goes  from  there  to  Faciflc.  Beed's  Landing  is  about  three  and 
one-half  miles  from  Labadie,  and  that  the  bridge  ia  about  equidistant  lietween 
LabadtP  and  Reed's  Landing;  and  the  road  going  from  the  bridge  leads  to 
Schaefer's  camp,  taming  o£F  at  Titter's  place,  which  is  a  mile  and  a  quarter 
to  a  mile  and  a  half  from  Scbaefer's  camp.  T.  M.  Luce,  a  practicing  physi- 
oian,  also  saw  Jackson  and  McVickers  at  Labadie  at  the  time  already  men- 
tioned ;  and,  while  the  doctor  was  speaking  to  Jackson,  McTlckers  walked 
on.  Dr.  Ltice  says  he  inquired  of  Jackson  where  he  was  going,  and  Jacltson 
replied  that  he  was  going  to  Scbaefer's  camp  to  cook,  when  Dr.  Luce  told  him 
that  he  had  seen  Mr.  ^vens  at  Scbaefer's  camp,  who  had  said  to  him  that 
Jackson's  services  were  not  required.  That  Jackson  then  said:  "That  is  all 
right.  I  have  been  to  the  company's  offlcein  town,  and  have  seen  Mr.  Scluiefer, 
and  he  told  me  to  go  up  to  Pacific,  and  get  the  old  man  and  come  oat;  no 
trouble  about  my  and  the  old  man's  wages."  Jackson's  last  words  to  the 
doctor  were:  **Well, there  goes  the  old  man;  Imustcatdi  up;"  and  they  went 
off  in  the  direction  of  Scbaefer's  camp.  Dr.  Luce  also  teatifled  that  Jackson 
was  nut  well  at  the  time  he  saw  him  at  the  train;  that  be  had  been  treating 
him  for  malnrlal  trouble;  and  that  hisfaceon  timt  morning  displayed  unusnid 
pal'or.  Jackson  and  McVickers  were  next  seen  together  by  James  G.  Noi-th, 
who  saw  Jackson,  and  an  old  man  with  him,  about  half  past  9  o'clock,  as  near 
as  the  witness  could  Judge,  having  heard  the  9  o'<dock  train  pass  up.  The 
point  where  North  saw  and  spoke  to  Jackson  was  about  50  yards  from  AI- 
kire's.  weet  line,  about  a  mile  and  a  quarter  or  a  mile  and  a  half  east  from 
Labadie;  and  the  bridge  is  at  Alkire's  east  line,  about  half  a  mile  from  where 
North  saw  them.  They  were  on  the  labadie  side  of  the  bridge,  and  were 
traveling  east  in  the  direction  of  it,  and  about  a  half  a  mile  therefrom.  The 
road  they  were  on  leads  from  Labadie  to  Reed's  Landing,  and  is  the  road  UMd 
to  go  to  Scbaefer's  camp.  Alkire,  who  was  working  in  his  field  that  morn- 
ing, some  30  yards  from  the  county  road,  at  about  10  o'okxik,  as  well  as  he 
could  guess,  saw  two  men  passing  by,  apparently  closely  engaged  in  conver- 
sation. He  had  never  seen  them  bt-fore,  but  he  says  one  of  them  resembled 
Jackson,  and  the  other  McVickers.  They  were  walking  very  slowly,  and  the 
older  one  appeared  to  be  sick  or  lame,  and  carried  a  satchel  or  valise.  They 
were  going  etist  in  the  direction  of  the  bridge;  and  were  about  one-fourth  of 
a  mile  from  it.  Shortly  after  passing  Alkire's  house,  which  is  one  and  one- 
half  miles  east  from  Labadie,  the  road  turns,  and  goes  down  hill,  towards  the 
bridge,  which  crosses  Fiddle  creek,  before  mentioned,  and  ia  in  the  woods, 
though  the  road,  of  the  usual  width,  is  fenced  on  twth  sides.  This  bridge  is 
some  34  feet  long,  and  the  floor  of  it  some  10  feet  above  the  water.  Jackson 
was  next  seen  alone  tieyond  the  bridge,  and  on  its  east  side,  something  uver 
a  mile  and  a  half  east  ^om  the  bridge,  and  about  a  half  mile  east  of  Meyer's 
vineyard,  and  on  the  same  road;  and  Meyer's  vineyard  is  something  over  a 
mile  from  the  bridge.  This  was  near  Beed's  Landing,  on  the  Missouri  river, 
and  the  parties  who  next  met  him  were  Beed  and  his  son,  who  weie  riding  in 
a  wagon.  This  was  Just  about  llp'elock,  and  this  time  is  fixed  by  young  Beed 
as  the  time  he  usually  went  to  his  dinner;  and  his  father  was  of  the  same  opin- 
ion as  tu  the  time.  It  seems  that  young  Beed  knew  Jackson,  who  was  walk- 
ing along  at  an  ordinary  gait,  with  a  litUe  grip-sadc  In  one  hand,  and  a  spring 
overcoat  on  his  arm;  and,  when  tb^  met.  Jackson  spoka  and  smiled  as  ha 


Digiiized  by  Google 


75S 


BieWUUJGU. 


passed  on.  He  wu  next  seen  at  Henrj  Utter'a,  sometimes  called  "Keene'a 
Qiinpt"  where  Jacksoa  and  McYickers  had  fwmerly  worked  together.  This 
is  about  two  and  one-half  miles  from  the  bridge.  Here  Jackson  spt^e  to 
Henrjr  Utter;  said,  "Hello!"  went  to  the  wagon. shook  hands  with  him;  and 
then  went  over  to  Marqnitz's  store,  close  bj,  spc^  to  Marqaitz  and  his  part- 
ner, with  whom  he  was  well  aoquainted,  took  a  couple  of  drinks  of  water,  tried 
to  trade  WHtches  with  Calvin,  and  remained  there  something  like  a  half  an 
hour,  and,  when  he  left,  went  in  the  direction  of  Staples*  place.  This  was 
between  11  and  12  o'clock,  but  the  exact  time  is  not  known. 
The  testimony  of  the  witnesses  who  testided  as  to  .Tnckson  being  at  that 

r)iut  is,  in  substance,  as  follows:  David  Marquit^s  Testimony.   "In  1886,. 
lived  at  Fiddle  creek,  in  this  county,  four  miles  from  Labadre.   I  bad  a  dry- 
goods  and  furnishing  store  there.   I  have  known  both  Jackson  and  McVick- 
ers  since  about  March  or  April.  1886.   He  came  to  my  tent  often.   My  camp 
was  located  on  the  road  that  goes  from  Labadie  to  Mr.  Utters*.   I  saw  WelK 
ater  Jackson.  October  22,  18i%.  alone,  between  11  and  12  o'clock,  with  alittlfr 
Uack  satchel  in  his  hand,  and  a  brown  spring  overcoat  on  his  arm.  Before 
be  came  to  me.  he  was  at  Mr.  Utters',  talking  with  that  gentleman,  and  he- 
said  he  was  going  away.   When  he  came  to  me*  I  said:  '  How  do  yon  do.. 
Mr.JackstmV*   And  be  says:  '  How  do  you  do? '  Well,  certainly  he  did  not 
tail  me  in  the  same  tone  he  did  some  other  times.   I  told  him:  •  It  is  good. 
ymx  have  ocme,  Mr.  Jackson.   At  Xeene  Brothers  you  will  have  good  em- 
ployment? '   He  did  not  answer  me  at  all.   The  next  time  I  qxike  to  him  I 
said:  <WbydoD*t  you  godown  to  see  abouttbat  employment?'  Andhegave- 
11  Twy  strong-voioed  answer:  *  Give  me  time,  and  I  will  go.'   I  never  knew 
bim  to  speak  to  me  In  that  way  before,  and  I  did  not  talk  to  him  any  more, 
for  I  saw  that  be  was  kind  of  desperate.   He  afterwards  went  out,  and  took  a. 
looking-glass,  and  looked  in  it.   After  that  be  asked  about  the  road  to  Pacific, 
and  how  far  it  was.    He  also  asked  where  Mr.  Staples  lived.   He  said  he  was 
l^ing  to  Pacific.   He  was  very  nervous,  and  always  looking  towards  the  Laba> 
die  road.   I  believe  be  asked  me  if  I  could  take  him  to  Pacific:  if  I  bad  a. 
horse  aud  light  wagon.   I  told  him  my  horse  could  not  carry  him,  and  road 
WHS  not  good  to  Padflo.   1  came  to  Mr.  Utters'  camp  about  March  or  April 
I  had  my  goods  In  a  wagon  for  a  few  days.   I  don't  know  whether  Jackson 
was  careful  about  his  dress  or  not,  but  1  know  he  dressed  neatly.   I  sawhimi 
looking  in  the  glass,  but  I  did  not  notice  hlra  brush  his  clothes.   I  did  not 
pay  uiuch  attention  to  him.   I  would  not  have  thought  bis  actions  unusual 
if  I  bad  not  hewd  of  ttie  murder."   B.  W^cler^a  Testimony.    "In  tlie  sum- 
mer of  1886  I  lived  at  Henry  Utters'  place.   I  was  a  merchant  there.  I 
knew  Webster  Jackson,  but  did  not  know  Alex.  McYickers.   I  saw  Jackson 
in  otir  tent  at  our  store  on  October  22,  1886,   He  came  to  Henry  Utters,  and 
said,  *  Hellol '  then  went  to  the  wagon,  and  stiook  bands  witli  him.    Then  be- 
came up,  and  I  spoke  to  him.   He  hail  an  overcoat  and  a  satchel,  which  he- 
put  on  a  chair,  and  got  a  drink,  and  then  came  into  our  store.   He  lotted 
very  bad;  he  was  pale.   My  partner  and  T  looked  at  his  coat;  it  being  pretty 
nearly  like  ours.   He  then  went  out  of  the  store,  and  was  looking  in  a  glass- 
behtnil  the  store.   Then  he  got  another  drink  of  water.   Then  he  came  back, 
and  asked,  *  Do  you  know  where  tlie  expressman  Is? '   We  bad  a  fellow  wlio- 
took  passengers  to  the  railroad,  and  we  called  him  the  expressman.    I  told 
blm  he  bad  gone  to  Pacific  with  a  lady  pa-Hsenger.    He  then  went  to  the  back- 
house, and  met  Mr.  Calvin,  with  whom  he  wanted  to  trade  watches.  He  then 
ettme  back,  took  his  overcoat  and  satchel,  and  asked  my  partner  if  Mr.  Sta- 
ples lived  very  far  from  there.   My  partner  told  liim  the  diatanoe,  when  he- 
said,  *  Good-bye,'  and  left.  He  said  he  wanted  to  go  to  Pacific.   That  was- 
between  11  and  12  o*(dock»  but  I  can't  say  whether  it  was  near  11  or  12.  My 
partner  Is  Mr.  Marqnitz.  I  did  not  know  that  he  had  quit  Mr.  Eeene's  some- 
time  before  on  aooount  (tf  being  siA.  Ibis  expressman  I  ipoks  «boat  some- 
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tiiues  carried  passengers  to  Labadie,  and  sometimes  to  Pacific.  Jackson  was 
about  our  store  probably  about  half  an  hour.  I  did  not  notice  any  blood  on 
his  clothing.  I  deal  in  clothing,  and  I  take  notice  of  tlie  kind  of  clothing  peo- 
ple wear,  and  whether  is  neat  or  otherwise.  I  did  not  notice  anything  peculiar 
about  his  cluthing.  I  noticed  it  had  a  Hne  check  like  our  suits.  I  noticed  he 
was  looking  at  his  clothing  all  the  time. "  Isaac  Calvin's  Testimony.  "I  am 
aciiuaintfcd  with  Jackson,  and  saw  hira  at  Henry  Utters'  on  October  22, 1886. 
I  spoke  but  a  few  words  witli  him.  I  did  not  notice  him  particularly.  I  believe 
I  was  talking  to  him  about  trading  watches,  but  we  did  not  trade.  I  was  in  a 
hurry.  This  was  about  11  o'cloi  k.  He  pulled  out  his  watch,  and  spoke  to 
me  aboot  trading  watches.  X  was  in  a  hurry,  and  did  not  look  at  it  particu- 
larly, as  I  want^  to  go  to  Faeiflc  before  the  tmin  went  down,  and  I  had  to 
walk.  We  just  passed,  and  he  spoke  to  me  a)x)ut  the  watch.  I  took  hold  of 
the  Wiilch,  but  did  not  open  it.  He  did  not  take  hold  uf  mine.  He  said  he 
wanted  68  to  boot.  I  did  not  notice  the  time  either  by  his  watch  or  my  own, 
nor  was  the  time  mentioned.  Jackson  was  in  a  hurry  to  get  to  Pacific,  and 
wanted  Mr.  Utters  to  take  him.  I  was  in  a  hurry  to  get  there  toow  I  bad  to 
walk,  and  Mr.  Staples  took  him  In  a  wagon. " 
Jackson  was  next  seen  at  Staples',  which  is  about  a  lialf  mile  from  the  last 

5 lace  mentioned,  and  about  two  and  three-fourths  miles  from  the  bridge, 
'he  testimony  of  Staples  and  his  son  is,  in  substance,  the  following:  LouU 
Staplai'  Testimony.  "I  was  acquainted  with  Jackson  in  the  year  1886.  I 
have  seen  McVlckera,  but  was  not  very  well  acquainted  with  him.  Jackson 
was  at  my  houae  In  the  middle  of  the  day  on  October  22, 1886.  Hy  house  U 
about  a  half  a  mUe  from  Marqnitz's  store.  Jadaon  came  to  my  house  just 
as  we  were  sitting  down  to  dinner,  about  12  o'dodc;  but  my  clock  bad 
stopped.  He  told  me  be  had  come  from  Labadie,  and  he  wanted  me  to  take 
him  to  Padfle.  Hie  said  he  had  a  notion  to  go  ont  to  the  Indian  Zintion.  I 
asked  him  if  the  old  man  was  with  him,  and  he  said  *  Yes;  *  that  be  bad  gone 
up  with  him  as  for  as  the  vineyard  on  Mr.  Meyers'  place,  and  had  tlien  gone 
back  again,  he  thought,  to  tl»  Keene  Brothers'  cunp.  I  did  not  notice  his 
actions  particularly  that  day.  He  asked  me  for  a  drink  ctf  water,  and  I  asked 
him  to  come  right  In  the  house,  and  he  could  not  dtink  the  water,  bat  threw 
It  right  out.  Baying:  ■  I  am  vei7  dry.  bat  I  cannot  swallow  this  water.*  He 
said  hehad  beeoisick;  and  I  said:  'Yes,  you  look  pale;  Igueea'you  havebeen 
sick.*  He  asked  me  how  for  it  was  to  St.  Louis  by  the  line  of  railroad,  and 
I  told  him  about  40  miles.  He  asked  me  If  there  was  any  nearer  station  than 
Pacific  for  going  out  west,  and  I  told  him  there  were  two  nearer,  Labadieand 
Gray's  Summit;  but,  if  he  wanted  to  go  west,  I  would  not  take  falm  to  any 
other  station.  I  told  him  if  he  wanted  to  go  to  Pacific  we  had  plenty  of  time, 
but  he  was  a  little  anxious  to  get  away.  He  a^ed  me  tC  1  could  take  him  to 
tlie  station  below  Pacific;  and  1  told  him,  •  No; '  I  would  not  take  him  to  any 
other  station:  but,  if  he  wanted  to  go  to  Labadle  or  Gray's  Summit.  I  had  no 
objection.  Pacific  was  the  place  be  asked  for  first.  I  know  where  the  bridge 
is  where  Mao  was  found  dead.  I  live  pretty  nearly  three  miles  from  that 
bridge.  So  for  as  I  understood  him,  he  told  me  the  old  man  wanted  to  go 
with  him  to  the  Indian  Kation,  but  that  at  the  vineyard  he  had  tamed  back. 
He  spoke  something  aboat  working  at  Schaefer's  camp,  and  that  he  had  got 
sick.  Meyers'  vineyard  is  probably  half  a  mile  from  my  place.  Mr.  Beed's 
place  joins  Meyers*  place,  and  is  nearer  to  me  than  the  vin^ard.  I  had  my 
boy  take  him  over  to  Pacific.  While  I  was  hitching  up  my  team  be  looked  at 
his  watch,  and  said,  «It  is  half  past  one  now.'  In  the  house  he  had  said  his 
watch  had  stopped.  I  think  be  had  been  at  my  house  about  an  hour  and  a 
hair.  He  was  anxioos  to  get  away.  That  is  all  I  could  notice  in  him, 
Jackson  looked  pale,  and  said  he  had  been  side.  I  did  not  know  that  he  had 
been  sick  at  Keene's  camp,  and  had  left  there  for  that  reason.  It  is  between 
7  and  8  miles  from  my  place  to  Pacific,  and  we  call  it  4  miles  to  Labadie.  I 
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did  not  paj  much  attention  to  his  clothing.  He  seemed  to  be  neatly  dressed. 
We  call  it  a  mile  from  my  house  to  Heed's,  and  may  be  it  Ls  half  amile  further 
to  Meyers*  vineyard.  It  is  something  over  a  mile  and  a  quarter  from  Meyer's 
vineyard  to  the  bridge  where  Mac's  body  was  found."  Joseph  Staples'  Tes- 
timony. "I  am  a  son  of  Louis  Staples.  I  know  Jackson,  and  knew  Mc- 
Vickers.  I  saw  Jackson  at  our  house,  October  22,  1886,  and  took  him  to  Pa- 
^fic.  He  asked  us  if  we  could  take  him  to  Pacific,  and  we  said,  *  Yes ;  after 
nSktorses  were  fed.'  My  father  asked  him  where  lie  was  going,  and  where  the 
old\man  was;  and  ba  told  him  that  he  came  with  him  from  Labadie;  that 
they  were  going  to  some  camp,  I  think;  and  that  he  came  to  the  vineyard  and 
went  baok.  I  think  be  siud  be  wanted  to  go  to  the  Indian  Nation.  I  did  not 
notice  his  manner  there  at  the  time.  I  had  seen  him  always,  and  did  not  pay 
any  attention  to  it.  I  had  brought  milk  to  Keene's  camp  three  or  four  times 
a  week  for  two  or  three  months  while  Jackson  and  McYickers  were  cooking 
there.  I  whs  not  present  at  all  the  conversation  l>etween  him  and  my  father. 
While  driving  to  Paciflc,  I  did  not  notice  anything  particular  about  him;  only 
hurrying  me  to  go  faster,  saying  that  he  might  Im  too  late  for  the  train,  and 
he  wuuld  look  at  bis  watch,  and  look  back  every  once  in  a  while.  We  didn't 
talk  much.  He  took  out  his  pocket-knife,  and  whittled  on  straws.  I  drove 
pretty  fast.  I  don't  know  what  time  we  got  to  Pacific,  but  I  think  about 
two  o'clock,  or  a  little  after.  I  don't  know  what  time  the  train  got  there. 
We  went  to  the  depot,  and  stayed  there  about  ten  minutes,  and  lie  asked  me 
to  play  a  game  of  pool  with  him,  but  I  Ufclined,  and  left  for  home.  He  paid 
me  #1.25  for  taking  him  to  Pacific.  I  did  not  particularly  notice  Jackson's 
conduct  while  he  was  at  our  houB&  He  seemed  to  be  in  a  buny;  afraid  he 
would  miss  the  train. " 

As  to  Jackson's  conduct  on  reaching  Pacific,  we  have  this:  SmUy  Retd- 
enauer'g  Testimony.  "I  am  not  acquainted  with  Jackson,  but  I  saw  him  Oc- 
tober 22,  1886,  at  Pacific.  I  noticed  he  was  restless;  that  he  would  get  up  in 
the  waiting-room  two  or  three  times,  and  go  to  the  door  and  examine  his  cuff. 
He  purchased  the  ticket  at  the  Pacific  Railroad  office,  and  then  jumped  on  a 
ti-ain  on  the  Pacific  track.  The  'Frisco  started  first,  but  only  for  an  instant 
first.  I  was  going  to  St.  Louis  at  the  time.  I  could  have  taken  either  the 
Pacific  or  'Frisco  train.  The  only  peculiar  actions  1  noticed  about  him  was 
that  he  was  restless.  I  have  never  traveled  much.  I  know  how  it  feels  to  wait 
for  a  train.  It  makes  one  restless;  but  it  don't  make  all  those  actions.  The 
Pacific  train  was  behind  time  th^  afternoon.  He  called  for  a  ticket  to  the 
city,  not  to  go  west."  John  Dickerson^s  Testimony.  "I  am  now,  and  was 
on  October  22,  1886,  agent  for  the  'Frisco  road  at  Pacific.  I  don't  know 
Jackson,  but  I  think  I  saw  him  on  that  date  at  tlie  Union  depot  in  Pacific. 
He  seemed  to  be  in  a  rather  nervous  state  of  mind,  and  anxious  to  take  the 
train.  I  judge  so  from  the  fact  that  he  Hsked  me  twice  about  the  train.  Our 
train  got  to  Pacific  at  4:36,  if  I  mistake  not.  The  first  train  on  the  Missouri 
Pacific  gets  there  at  4  p.  u.,  and  the  second  at  4:43,  I  think.  When  I  went 
out  to  put  my  express  on  the  train,  he  was  standing  with  his  grip  in  his  hand, 
and  overcoat  on  his  arm,  just  as  if  he  were  about  to  get  on  the  train;  but  I 
did  not  see  him  get  on.  He  did  not  buy  a  ticket  from  me.  A  Missouri  Pa- 
cific ticket  is  not  good  on  the  'Frisco  trains.  J.  C.  Hennessy  was  station  agent 
of  the  Missouri  Pacific  at  that  time.  I  think  it  a  httle  unusual  to  tell  parties 
twice  when  trains  leave.  Persons  waiting  for  trains  are  a  little  more  nerv* 
ous  than  at  other  times,  whether  there  is  anything  the  matter  or  not." 

On  the  day  already  mentioned,  Wiley  Uussell,  who  was  at  work  shucking 
corn  at  Powell's  place, some  250  yards  from  the  bridge,  heard  three  shots,  two 
quite  close  together,  fired  frum  a  pistol  or  a  gun.  This  was  in  the  direction 
of  the  bridge  over  Fiddle  creek,  and,  as  near  ;is  the  witness  could  judge,  be- 
tween 9  and  10  o'clock  in  the  morning;  and  he  forms  his  opinion,  in  part, 
upon  having  beard  the  local  train  reach  Ijabadie,  and  that  shots  were  fired 
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after  that  time.  About  12  o'clock  on  that  day,  Henry  Bradley,  who  had  beea 
to  Labadie.and  was  returolng,  as  he  walked  alung  tlie  bridge  just  mentioned, 
saw  a  man's  hat,  going  to  get  which  he  discovered  the  h^y  of  a  man  after- 
wards proved  to  be  that  of  Alexander  McVickers.  It  was  on  the  opposite 
side  of  the  creek  from  Labadie,  in  a  narrow  gully,  with  steep  sides,  only  some 
two  and  a-half  or  three  feet  from  the  north-east  corner  of  the  bridge,  silting 
or  lying  at  an  angle  of  about  45  deg.,  and  pretty  well  concealed  by  brush,  etc., 
thrown  over  and  around  it.  Some  i:^  the  brash  has  been  brought  a  distance 
of  20  or  26  feet.  Leading  down  by  tlie  side  of  the  corpse  were  the  tracks  of 
but  a  single  person.  They  led  to  the  water  under  the  bridge,  and  in  a  pool 
of  water  there  was  found  a  small  satchel  broken  open,  which  contained  a  few 
article  of  clothing.  The  tracks  then  returned,  passed  the  corpse,  and  went 
into  the  wagon  track,  and  tlien  disappeared.  The  ground,  being  soft  under 
the  bridge,  afforded  good  opportunity  for  measuring  the  full  impression  and 
length  of  the  tracks.  This  was  done  with  a  rule  at  the  time  of  the  discovery 
of  the  body,  and  they  measured  exactly  nine  inches.  An  inquest  being  held 
upon  the  body,  it  was  fully  identlBed  as  that  of  McVidcers.  The  left  temple 
was  somewhat  powder-bamed,  as  if  the  pistol  were  not  more  than  18  ur  20 
inches  distant  when  the  shot  was  fired.  A  bullet  hole  was  found  in  the  par- 
ital  bone  above  the  left  eye,  and  the  bullet  had  evidently  penetrated  the  brain 
some  four  inches,  and  then  made  Its  egress  at  the  Inner  corner  of  the  left  eye. 
And  it  was  in  evidence  tliat  the  shot  must  have  been  fired  while  McVickers 
was  below  the  person  shooting,  and  that  the  ball  ranged  downward  and  in- 
ward. The  throat  was  cut,  and  the  wind-pipe,  jugular  vein,  and  carotid  ar- 
tery severed,  as  If  with  a  knife.  It  was  testitied  that  either  the  gunshot  wound 
or  the  knife  wound  were  sutflcient  to  cause  death.  The  body  liad  bled  very 
profusely,  and  the  woolen  clothing  upon  it  was  drenched  wltli  bkmd,  and  the 
bottom  of  the  gully  was  bloody.  There  were  no  marks  of  a  struggle  upon  the 
roafl  or  elsewhere;  nor  were  there  any  blood-stains  upon  the  grou  tid  except  as 
stated.  The  pockets  were  turned  inside  out,  and  the  seam  of  the  pants  cut 
There  was  no  money  found  on  the  baty,  and  there  were  indications  of  a  belt 
having  tteen  worn  about  the  waist,  causing  disooloratlon.  It  was  in  evidence 
that  there  was  a  great  deal  of  travel  upon  the  road  where  the  murder  occurred, 
and  that  there  was  scarcely  an  hour  In  the  day  when  persons  might  not  have 
been  seen  traveling  afoot  along  that  road.  It  was  testified  by  one  of  the 
medical  experts  that  if  a  mnn  be  first  shot — shot  through  the  brain— that  the 
effect  would  be  to  retard  the  fiuw  of  blood  caused  by  severing  the  jugular 
vein  and  the  carotid  artery.  There  is  nothing  on  the  subject  that  1  can  find 
in  works  on  medical  jurisprudence;  but  I  am  assured  by  an  eminent  physician 
of  this  place  that  if  a  man  were  first  shot  dead  by  a  bullet  through  his  brain, 
and  then  his  ttroat  cut  immediately  or  in  a  few  minutes  afterwa^,  the  blood 
would  gush  as  freely  as  if  the  vein  and  artery  had  first  been  severed. 

Jackson,  the  defendant,  was  indicted  for  the  murder  of  McYlokers,  and 
brought  back  from  Ohio,  upon  requisition,  and,  being  pnt  upon  his  trial,  the 
testinwny  already  set  forth  was  elicited,  as  well  as  other  testimony  to  be  hero- 
after  mentioned.  Betng  anable  to  employ  counsel,  the  court  i^ipotnted  Messrs 
J.  C  Siskaddon  and  James  Booth  to  defend  him.  It  was  also  in  evidence 
that  Jackson  was  aware  of  the  fact  that  McVickers  carried  a  oonsidwable  sum 
€i  money  about  bis  person,  and  that,  scmie  months  before  the  death  of  Mc- 
Yiekets,  Jackson  had  told  Dr.  Luce  that  MoVicken  bad  about  •500  or  9600, 
wliich  he  carried  in  a  belt  about  bis  person.  It  seems,  howev«r,  that  it  was 
commonly  known  about  the  camp  that  McVickers  was  tbe  posseraor  of  a  oonsid- 
eratde  sum  of  money.  It  was  disclosed  by  the  testimony  that  about  one  week 
prior  to  the  mnrder  of  McVickers,  Jaokson/on  hie  return  from  St.  Louis,  had 
shown  F.  IL  North  an  orercoat,  and  said  that  is  what  he  bad  used  bis  money 
for,  and  was  "busted  fiat  then."  W.  A.  Keene  testified  that  Jackson,  about 
tbe  same  time,  made  a  similar  decluatioa  to  him.  TlUs  kind  of  testimony  waa 
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intrixliicecl  in  order  to  show  a  motive  on  Jackson's  part  to  commit  the  crime- 
with  whicli  lie  is  chargMl,  The  witness  Meyer,  having  testified  that  the  ground 
under  the  bridge  was  "kind  of  miry, "  that  the  tracks  were  those  of  one  man, 
and  that  they  measured  9  inches  long  from  heel  to  toe,  said,  upon  cross-ex- 
amination: "I  am  positive  that  the  measurement  of  the  track  was  9  inches 
from  end  to  end.  I  am  sure  of  it;  no  mistake  about  it."  The  defendant  was 
then  requested  to  approach  the  witness,  and  h»ve  his  foot  measured  with  the 
same  rule  with  which  the  tracks  had  been  measured,  and  the  witness  wlio- 
measured  it  said:  "It  measures  11^  inches."  Requested  then  to  remove  his 
shoe  and  sock  for  the  measurement  of  his  bare  foot,  the  defendant  did  so,  and, 
the  witness  having  measured  it.  said:  "It  measures  9^  inches;  but  the  heel 
may  have  projected  out."  Defendant  was  ttien  requested  to  place  liis  bare  foot 
upon  a  piece  of  paper,  which  was  then  marked  both  at  the  heel  and  the  toe 
with  a  pencil.  The  witness,  having  taken  the  measure,  said:  "That  is  ten 
inches,  less  a  small  fraction."  Similar  testimony  was  adduced  tending  to- 
show  tliat  Stewart,  another  witness,  was  in  error  aa  to  the  length  of  defend- 
ant's foot,  which  he  said  was  much  shorter  than  his  own.  The  Ijisatimony  of 
Schafer  and  of  Stevens,  his  book-keeper,  showed  that  the  statement  of  the  de- 
fendant that  he  had  been  employed  by  Scliaefer,  as  stated  by  defendant  to  F. 
M.  North  and  Dr.  Luoe  on  the  morning  defendant  and  McVickwa  left  the- 
train  at  Labadie,  was  untrue. 

Stephen  Hartley  was  confined  in  jail  for  40  days,  in  the  same  jail  with  th& 
defendant.  His  testimony  as  to  conversations  with  the  defendant  was  this: 
"We  were  in  there  day  and  night,  and  were  pretty  near  all  the  time  talking. 
We  were  talking  about  his  case  and  mine  together.  He  told  me  about  bis 
case,  and  how  it  came  up.  wad  what  caused  it.  He  said  he  was  going  down 
here  at  the  camp  on  the  railroad  at  Keene  Bros.,  I  think  It  was,  and  pit  sick, 
or  something  or  another  the  matter,and  he  wentdown  for  Mac,  this  ^  man, 
and  he  returned  to  Labadie.  On  his  return,  he  met  Frank  North  at  the  de- 
pot, and  he  asked  him  [Jackson]  where  he  was  going;  and  he  said,  *  I  am  go- 
ing to  Keene  Bros.'  camp;'  and  he  said,  'It  is  no  use  for  you  to  go  there,  yon 
won't  get  a  job.'  Then  be  started  towards  Pacific,  he  and  Mac,  and  passed 
several  different  parties,  and  then  went  on  down  near  Withington's  farm,  and 
there  they  sat  down,  and  had  a  conversation,  and  then  Mac  got  up,  and  started 
towards  Keene's  camp  to  get  work,  and  he  stiurted  for  Pacific.  He  said  he 
went  to  a  man  by  the  name  of  Staples,  I  think  bis  name  is,  and  called  there 
for  a  team  to  take  him  tc  a  station  on  the  Pacific  Uuilroad.  That  he  got  then 
about  dinnec  time.  That  they  wanted  him  to  eat  dinner,  but  he  did  not  feet 
well.  After  they  got  through  their  dinner,  they  got  tlieir  team,  and  tlie  boy 
to<^  him  to  Pacific,  where  be  remained  until  tliat  night, — think  it  was  until 
eyening, — and  then  he  got  on  the  train,  and  went  to  St,  Louis,  and  tliere  he 
remained  one  day  and  two  nigbts,  as  well  as  I  remember;  but  I'm  not  positive. 
Then  he  went  over  to  Ohio,  either  Cleveland  or  Dayton,  I'm  not  positive,  and 
ronained  there  three,  four,  or  five  days.  While  he  was  around  in  a  store,  I 
believe,  be  picked  up  a  newspaper,  and  examined  It,  and  he  saw  that  Mae 
was  dead,  and  tliat  be  was  accused  of  the  murder,  and  it  wrecked  his  mind  so 
he  did  not  know  what  to  do;  so  he  went  to  stealing  horses  to  pacify  his  mind. 
That  is  the  way  be  stated  it  to  me.  He  and  his  partner  stole  two  hones  a 
piece;  that  is,  four.  They  got  him  after  that,  and  had  him  in  jail,  and  he 
stood  his  trial,  and  was  condemned  to  the  pen  after  thatfor  two  years.  Atbec 
he  bad  been  condemned  to  the  pen,  and  found  out  that  he  was  going  to  bo 
brought  back  to  this  state.  Is  the  time  he  tried  to  make  his  esoape  from  jaU. 
There  was  a  bateh-bole  in  the  jail,  he  called  it;  and  they  tied  some  sUcks  to- 
gether with  pieces  of  blanket,  and  fixed  it  so  they  could  reach  up  to  that  hole, 
and  he  got  up  and  put  his  hand  on  the  hatchway;  and  tin  man  in  the  bail- 
ring  shot  at  him,  any  be  let  go,  and  went  back.  We  had  stalk  aboat  this  jail. 
He  told  me  he  wanted  me  to  gdt  him  some  tools  to  get  him  oat  wiUi.  Tliafi 
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was  about  a  week  before  my  time  expired.  He  said  I  oanld  get  the  toolfi  after 
I  got  out,  and  put  them  through  the  back  part  of  the  house  in  some  way  or 
another,  he  did  not  say  how.  and  then  he  could  make  his  way  out.  We  bad 
a  conversation  about  Mac's  money.  He  told  me  he  had  seen  Mao's  monejr 
when  they  were  in  camp  together,  and  liad  seen  it  lying  around  on  the  table 

■and  bed;  that  Mao  was  very  careless  with  bis  money;  and  that  he  had  taken 
it  up  several  times  and  handed  it  to  Mm.  I  think  be  said  he  had  9600  or  6700 
when  he  was  in  camp.   Jackson  told  me  that  MoViokers  had  fGOO  in  his  belt 

■and  $150that  hec&ried  for  change;  that  be  had  sees  the  monciy  several  times 
when  they  were  ootdUiiffjU^ther. "  To  this  testimony  the  defendant  objected 
upon  these  grounds:   That  said  fcestimony  was  not  a  confession  of  anything 

.tending  to  show  bis  guilt  of  the  crime  charged  in  the  indictment,  but  was  only 
the  confeesion  of  the  oommissioo  of  anothor  orime;  that  testimony  of  a  oon- 

Jession  that  defendant  had  made  an  attempt  to  escape  was  too  remote;  and 
that  all  such  evidence  merely  tended  to  prejudiee  the  case  vlUi  the  juiy.  with- 

•out  rising  any  suffldent  iiresnmptlon  to  be  permitted  to  go  to  the  jury.  But 

-the  court  overruled  said  objections,  and  the  defendant  excepted. 

This  was,  in  substuice,  all  the  evidence  offered  on  the  part  at  the  state,  oc* 

■cept  Noelket*8  testimony,  which  was  the  following:  **I  know  Webster  Jacl&> 

:fton.  He  oame  from  Ohio.  That  was  in  NoTenM>er  or  December,  I  forget 
now;  but  I  brought  him  from  Hamilton,  Butler  county,  Ofiio.   I  got  him  on 

■a  requisition  from  the  governor  of  Missouri  on  a  warrant.  I  arrested  him 
tht*re  at  Hamilton.   I  lud  to  go  there  twice.  I  spent  altogether  about  a  week 

'there  in  getting  him.  Tlie  reason  I  couldn't  get  him,  the  first  time  the  war- 
rant was  directed  to  the  sheriff  of  Warren  Co.,  and  they  required  me  to  bring 

.proof  along.   I  got  another  warrant,  and  then  identified  Ja^son  as  the  paity. 

.He  was  not  delivered  to  me  then.   I  could  not  get  him  unless  I  had  some 

proof  of  his  identity.   I  telegraphed  for  Mr.  Keene  and  Mr.  North.   I  tb^ 
got  him,  and  brought  him  here,  and  delivered  him  to  the  sheriff  of  this  county. " 
Exceptions  were  taken  to  the  admimion  of  this  testimony. 
The  defendant,  on  l>is  own  behalf,  testified  as  follows: 
"I  am  24  yeara  old.   My  home  is  lU  miles  north  of  Dayton,  Montgomery 
Co.,  Ohia   I  have  a  mother  living.   I  came  to  Franklin  Co.,  Mo.,  on  the 

last  Sunday  in  April,  1886.  I  came  up  the  Missouri  river  to  Fiddle  creek, 
-where  I  was  engaged  as  a  cook  by  Keene  Brothers  at  ^U.OO  per  month.  I 

■did  not  have  a  dollar  when  I  got  there.  I  worked  three  days  in  the  kitchen, 
when  I  told  Mr.  Xeene  that  I  could  not  fill  the  bill,  and  asked  him  to  give  me 
another  position,  and  be  put  me  in  the  dining-room  at  #15  a  mouth.   I  con- 

;tinueU  in  that  position  during  the  month  of  May,  and  then  I  worked  in  the 

.kitchen  Ht  930.00  a  month,  board  and  lodging  included.  1  knew  Alex.  Mo- 
YicktTS.   He  came  to  Fiddle  creek  after  I  got  there,  and  went  to  work  in  the 

i  kitchen  as  baker.    He  was  a  right  nice  old  man.   I  believe  his  wages  were 
a  month.   I  was  in  the  employ  of  Keene  Bros,  until  September  22, 1886. 
The  last  two  months  I  got  $35  a  month.  Sickness — ^malarial  fever — caused 

.me  to  leave  their  employ.   I  got  some  quinine  from  Dr.  Luce  at  Labadie. 

.McVickers  and  I  got  along  alt  right  while  we  were  with  Keene  Bros.  We 
worked  together  in  the  kitchen, — he  as  baker,  and  I  as  cook.   Mac  got  sick 

4be  latter  part  of  August.  He  went  to  bed,  and  I  doctored  him,  and  did  his 
work  and  my  own  both,  until  September  22d,and  I  worked  myself  sick  to  do 
iit.  1  did  it  in  order  to  hold  his  job  until  he  got  well.  There  was  something 
the  matter  with  his  1^, — an  abscess  or  something  on  the  side  of  it.  1  know 
that  Mac  bad  some  money.  He  had  $150  in  camp  with  him.  He  used  to 
leave  it  on  the  bed,  and  he  left  It  in  my  care  day  after  day.  I  know  nothing 
about  his  having  money  in  a  belt.  It  was  commonly  known  among  tlie  men 
in  camp  that  Mac  had  money.  There  were  about  sixty  men  at  the  camp  I 
was  at,  and  there  were  three  or  four  other  camps  up  and  down  the  road  be- 
sides the  one  I  was  wt.   There  were  100  men  at  Sobaefer's  camp,  just  a  mile 
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or  BO  below.  These  men  were  rety  fllghtj;  work  a  day  or  so,  and  then  go  oil 
to  another  camp;  liable  to  go  ^  any  time;  no  dependence  to  be  put  In  them;, 
work  a  day  or  so,  and  pull  up  and  go  somewhere  else;  just  about  all  the  time 
on  the  go.  I  did  not  tell  Dr.  Luce  that  Mac  bad  money  in  a  belt.  I  may 
have  told  him  he  had  money  to  pay  bis  bills.  When  I  tcdd  him  that,  it  was^ 
simply  because  I  had  got  some  medicine  from  the  doctor  for  Mac,  and  it  was 
very  natural  for  me  to  tell  him  Mac  had  money  to  pay  his  bills.  He  bad  al- 
ways paid  bis  bills  so  far  as  I  knew.  I  don't  remfflntwr  thedate^ienl  gar» 
Mr.  ^rth  thi^  #50, — probably  the  month  before  1  left  there.  He  bad  it  in 
his  possession  probably  a  couple  of  weeks,  George  Bobb,  a  clerk  for  Keene 
Bros.,  got  short  of  money.  And  wanted  to  cash  some  checks  for  the  firm,  and 
asked  me  for  950.  I  got  the  money  from  Mr.  KorUi.  He  wanted  to  cash 
some  timeHjhedts,  fifty  per  cent.  off.  I  let  that  mon^  stay  there  to  be  kept 
until  I  left,  and  then  I  got  It  and  some  more  with  It.  When  Z  left  Keene 
Bros.,  and  started  for  St.  Loals.  I  am  not  positive  how  modi  money  I  had, 
but  I  had  in  the  neighborhood  of  ftlOO.  I  worked  fKtrn  April  to  May  at  915 
a  month;  and  June  and  July  at  C30  a  mon^;  and  Augnst  and  23  days  in 
September  at  885  a  month.  I  had  the  whole  of  that,  with  tbe  emotion  of  a 
oouplo  of  dollars  I  had  spent.  1  went  to  work  In  April,  and  worked  until 
September  22d,  and  I  had  no  opportunity  to  spend  money.  I  used  togo  to 
Labadie  to  get  medicine,  and  I  got  some  few  little  articles  from  Mr.  North, 
— probably  a  shirt  or  som^hlng  of  that  kind.  WbMi  Mac  learned  I  was  go- 
ing to  leave  Keene  Bros,  he  got  ready  to  go  along.  He  went  to  Pacific,  and 
I  went  to  St.  Louis.  I  bid  him  good  bye  in  PaclQc,  not  knowing  that  I  would 
ever  see  him  any  more.  At  St.  Louis  I  got  a  room  and  some  medicine,  and 
doctored  myself  up.  I  stayed  in  St.  ijouis  a  week  or  ao,  and  then  came  back 
to  JjHbadie.  When  I  got  to  Labadie,  I  went  to  board  with  Mr.  Jahrauh,  and 
stayed  there  three  or  fwir  days.  Dr.  Luce  told  me  that  some  cooks  had  quit 
at  Schaefer*s  camp.  He  gave  me  a  letter  of  recommendation  Uwe,  and  I 
went  down  to  see  about  getting  a  job.  I  have  not  the  letter  of  recommenda- 
tion now.  I  don't  know  where  it  is, — likely  I  threw  it  away  or  tore  it  up. 
At  Schiiefer'e  camp  I  saw  Mr.  Stevens, — be  is  clerk  and  book-keeper  for 
Schaefer  &  Nichols,— and  made  arrangements  about  working  for  them.  He 
astied  me  if  I  could  get  any  one  to  go  in  with  me,  and  I  told  him  I  thought  I 
could  get  Mac.  He  told  me  to  go  to  Facidc  and  get  Mac,  and  he  would  put 
us  both  in  the  kitchen.  I  went  to  Faciac,  met  Mac,  and  stayed  with  him 
that  night;  and  the  next  morning  we  took  the  train,  and  came  tolAbadie, 
and  went  down  the  public  road  to  Schaefer's  oamp.  I  asked  what  salary  they 
would  give  us  to  go  in  the  kitchen  and  run  it,  and  was  told  $Sb  between  us, 
— $45  for  the  old  man,  and  940  for  me.  I  went  out  uf  tb^  tent,  and  told  tbe 
"^old  man,  and  he  said,  *I  won't  go  in  for  less  than  $90.*  They  wouldn't  give 
us  more  than  9ti5.  so  the  old  man  said :  *  Well,  you  can  stay  if  you  want  to, 
but  I  won't  stay  for  that.  There  are  tots  of  men  here,  and  it  is  pretty  hard- 
work,  and  lam  not  going  to  stay  for  less  than  950?  He  went  off,  butlstayed. 
to  work  in  the  kitchen  at  945  a  month.  I  worked  there  three  or  four  days,- 
and  got  so  sick  I  could  not  work .  I  told  Mr.  Stevens  I  was  sorry  to  disap- 
point him  so,  and  he  said:  *If  you  are  sick,  you  will  have  to  take  care  of  your- 
self.' So  I  got  my  time  for  the  three  or  four  days  I  had  been  there.  I  sold 
Mr.  Stevens  a  watch  while  I  was  there.  I  got  the  watch  in  St.  LauIs.  I  paid 
96,  and  got  98  for  it.  At  that  time  I  had  money.  I  bad  between  960  and 
970.  besides  what  I  drew  from  the  company  at  Schaefer's  camp.  That  is 
what  I  had  left  of  my  earnings  at  Keene  Bros.'  camp,  and  some  little  transac- 
tions I  had  with  watches.  1  had  four  watches  I  got  to  trade  with.  When  t 
left  Schaefer  &  Nichols,  I  went  to  St.  Louis,  and  doctored  myself  up  a  few 
days.  Going  up  Broadway  one  day,  I  met  Mac.  We  sat  down  on  the  court- 
house steps,  and  had  some  conversation.  We  met  there  two  or  three  days. 
after  that.  I  told  him  I  was  going  to  Ohio;  «nd  be  said :  •  You  had  brtter  gtw 
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oat.  and  see  It  we  caD  get  a  Job.'  I  did  not  know  as  I  would  be  able  to  woifc, 
but  we  went  out  to  see  if  we  oould  secure  a  poBltlon.  We  went  to  Labadie 
on  October  22d.  I  remember  the  date  from  the  fact  that  I  have  been  charged 
with  something  to  make  me  remember  it.  We  went  out  on  ttie  Ko.  5  pas- 
senger train*  and  arrived  at  Labadie  at  about  9  o*clo<A.  I  don't  remember 
on  which  side  of  the  train  we  got  off;  nor  do  I  know  positiTely  who  we  first 
met.  I  saw  iSr*  North*  Dr.  Luce,  and  Mr.  Eeene.  I  shook  hands  with  Mr. 
Keene,  and  he  asked,  *  Where  are  you  going? '  I  think  I  told  him  we  were 
going  down  to  see  about  a  job.  Hesmiied,  made  me  no  reply,  and  went  about 
his  bQsincee.  I  do  not  really  know  whether  I  had  a  coaversatlon  with  Mr. 
North  or  not.  I  spoke  to  him,  and  he  may  have  adted  me  where  I  was  go- 
ing, and  I  may  have  told  him  where.  Dr.  Luce  asked  me  where  I  was  going, 
and  I  told  him  down  the  line  to  see  about  gettii^f  a  job  at  Schaefer's.  He 
said  be  did  not  think  it  necessa^  for  me  to  go,  as  he  had  been  at  the  camp  the 
day  before,  and  the  bocA-ket^  had  told  bim  that  I  did  not  give  satisfaction 
when  I  was  there  previouslj.  I  remarked:  *  I  don't  know  as  I  can  do  any- 
thing more  than  go  down  and  see.'  We  started  out  of  Labadie  on  the  Fiddle 
Creek  road,  and  on  the  way  dowU  I  saw  James  O.  North  on  a  horse  going  up 
the  road.  We  were  about  100  or  150  fdet  apart  at  Uie  time.  His  horse  was 
golngonatrot  IspiAetohim.  The  old  man's  Ic^  was  sore.  Itorippledhlm 
some,  so  we  walked  along  very  leisurely.  I  bad  a  valise  and  an  overcoat. 
My  overcoHt  was  on  when  we  m^  North.  The  old  man  also  had  a  valise.  I 
noticed  a  bridge  where  the  old  man  Is  aafd  to  have  been  murdered,  but  I  paid 
no  attention  to  it.  1  noticed  we  walked  along  a  bridge,  but  we  did  not  stop 
there.  The  first  place  we  stopped  was  opposite  the  vineyard,  near  Mr.  Mey- 
ers* or  Worthington's  house.  'I  am  not  acquainted  with  the  names  of  the 
people  duwn  there,  but  it  was  ttiere  where  we  stopped.  We  sat  down  a  little 
while,  and  I  told  him  what  Dr.  Luce  batl  said  to  me  at  Labadie;  aud  then  the 
old  man  said:  *  If  we  can't  get  any  job,  it's  no  use  to  go  down,  as  it  is  a  good 
distance.'  So  be  concluded  to  go  back  to  Labadie,  and  see  Mr.  Keene  about 
a  situation.  •  Welt,'  I  said.  *  I  will  go  on  down  to  Utters*  and  see  those  par- 
ties, and  get  some  ond  to  take  me  to  Pacitic.'  I  bid  him  good-bye,  he  turned 
to  go  back  towards  Labadie,  and  I  went  towards  Utters' .  That  is  the  last  I 
saw  of  him.  1  kept  riglit  on  the  road.  The  first  partitse  I  met  after  leaving 
the  old  man  was  Mr.  Heed  and  liis  son.  I  spoke  to  them  as  I  went  by.  Tliis 
was  a  little  before  11  o'clock.  I  then  went  on  to  Mr.  Utters'.  I  bad  some 
conversation  with  Mr.  Utters.  After  that  1  spoke  to  the  young  man  who  tes- 
tlded  here  yeaterday  about  trading  watches,— I  don't  know  his  name;  it  was 
Mr.  Calvin,  as  you  call  my  attention  to  it.  It  was  11  o'clock  when  I  got  to 
Mr.  Utters.'  We  talked  about  trading  watches,  and  I  noticed  the  time  then. 
We  did  not  trade,  and  I  went  over  to  the  tent  of  those  Jews  in  Mr.  Utters' 
yard.  I  was  acquainted  with  them,  and  I  talked  a  few  minutes  with  them. 
I  a^ed  them  concerning  the  expressman  who  was  hauling  passengers  aiid 
v^etables  to  Keene*s  camp,  if  he  was  gone,  as  I  wanted  to  go  to  Pacific  with 
bim.  I  think  they  said  he  had  already  gone.  I  bid  them  good-bye.  and  went 
oft  towards  Mr.  Staples '.  I  had  on  a  nice  coat,  and  the  Jews  looked  at  it,  as 
was  natural  for  them.  I  don't  know  anything  about  going  out  and  looking 
over  myself.  Yea,  sir;  I'm  a  little  inclined  to  be  neat,  and  I  like  to  have 
good  clothes.  That  was  a  dusty  day;  the  roads  were  dusty.  It  is  likely  I 
was  at  Utters'  half  an  hour  altogether.  I  got  to  Mr.  Staples'  about  12  o'clock. 
I  think;  for  they  were  eating  dinner  when  I  arrived.  I  spoke  to  Mr.  Staples 
about  taking  me  to  Pacific.  I  was  slightly  acquainted  with  Mr.  Staples,  and 
I  picked  up  a  cup,  and  went  to  the  water  bucket,  and  I  got  a  smell  of  the 
water,  and  took  some  in  my  mouth,  and  there  was  sulphur  in  the  water,  if  I 
remember  right.  At  least,  it  had  a  bad  taste  of  some  kind,  and  I  stepped  to 
the  door,  and  threw  it  out,  and  I  may  have  made  the  remark  that  the  water 
didn't  taste  right.  Z  made  arrangements  to  be  taken  to  Pacilic.  It  was  likely 
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balf  past  one  when  we  left  Mr.  Staples*.  Staplei,  Jr.,  twdc  me  to  Paeiae.  It 
wasa  very  rough  road,  and  we  went  Ina  big  tsrm  wi^^n  with  four  horsea,  and 
made  veijsJow  progress.  On  the  road  I  told  the  young  man  I  was  afraid  we 
would  miss  the  train.  I  told  Mr.  Staples  I  did  not  know  for  sure  whether  I 
would  go  to  the  Indian  Territory  or  to  Ohio.  I  believe  I  oonsnlted  him  about 
the  trains.  He  told  me  the  best  he  knew.  We  got  to  Paciflc  in  tiie  neighbor* 
hood  of  three  o'clock.  The  boy  went  with  me  right  to  the  depot,  and  I  went 
to  the  *  Fdsoo  office,  and  also  to  the  Missouri  FHcitlc  otfloe,  and  asked  them 
when  the  trains  would  come  in.  After  that  I  asked  the  boy  if  he  would  play 
a  game  of  pool,  but  hedeclined.  Aftor  the  boy  left,  I  went  over  to  Mrs.  Lang- 
erbncher's,  and  .asked  if  she  could  give  me  something  to  eat.  She  got  me  up 
some  supper.  I  eat,  paid  her  for  it,  and  then  went  liack  to  the  depot,  and 
stayed  there  a  long  time  waiting  for  a  train.  Was  told  at  the  oQlce  that  the 
Missouri  Paciflc  train  was  behind  time,  and  for  that  reason  I  took  a  'Friscu 
train,  it  being  the  first  one  In.   If  I  bought  a  ticket,  I  didn't  remember  it,  as 

I  very  seldom  buy  a  ticket  any  way.  I  talked  to  the  station  agent  several 
times.  May  have  Inquired  at  the  'Frisco  window  twice.  I  stayed  in  St. 
Ilouis  until  next  moming,and  then  I  went  to  Qnoinnati,  paying  tlO  fare.  I 
am  not  positive  how  much  money  I  had  when  1  g^t  to  St.  Lonis,  but  in  tlie 
neighborhood  of  480  or  $90.  i  had  all  my  money  from  my  summer's  wages, 
except  a  few  dollars  for  expenses,  which  you  can  estimate  very  easily.  I  had 
to  pay  l>oard  and  lodging  in  St.  Louis  and  tor  medicliiet  and  that  is  about  all 
the  expenses  I  had.  I  smoke  aigaretta.  I  am  not  in  the  habit  of  drinking. 
— never  drank  in  my  life." 

The  trial  resulted  in  a  verdict  of  guilty,  and  the  defendant  appeals  to  this 
court,  alleging  numerous  errors.  The  evidence  has  been  set  down  thus  at 
large  because  it  Is  altogether  circumstantial,  and  It  is  insisted  that  it  does  not 
support  the  verdict;  and  because  the  action  of  the  trial  court  in  giving  and 
refusing  instructions,  and  In  its  other  rulings,  may  be  the  better  understood. 

1.  Much  of  the  testimony  of  Hartley  was  wholly  inadmissible.  It  related 
to  tlie  commission  of  another  crime;  i.  e.,  horse-stealing, — a  crime  entirely 
disconnected  from  that  with  wtilcb  the  defendant  was  charged,  and  for  which 
he  was  being  tried.  The  rule  is  certainly  as  absolute  in  criminal  as  in  civil 
cases  that  "the  evidence  must  correspond  with  the  allegations,  and  be  con- 
fined to  the  point  in  issue."  I  Greenl.  £v.  §§  50-52;  Banh  v.  Murdoch,  63 
Mu.  70.  The  admission  uf  evidence  of  such  collateral  facts  would  be  to  oppress 
the  party  implicated  by  trying  him  on  a  case  for  preparing  which  he  had  had 
no  notice;  tond  to  prejudice  the  jury  against  him,  by  the  disclosure  of  extra* 
neous  crimes;  would  injuriously  prolong  the  trial,  becloud  the  real  iasae.  di- 
vert the  attention  of  the  jurors  from  the  gratamen  of  the  accusation,  and 
tend  to  cause  their  verdict  to  be  taken  on  side  issues, — issuea  wholly  foreign 
to  the  charge.  Whart.  Crim.  £v.  §  29  et  seq,;  8taU  v.  Martin,  74  Mo.  547; 
Bank  V.  Murdoch,  mpra.  In  order  tliat  evidence  of  facts  otherwise  extra- 
neous shall  become  retttvant  and  admissible,  it  is  necessary  that  tlioae  facts 
should  be  such  as  to  shed  light  on  tlie  charge  then  l>eing  tried;  to  show  that 
the  apparently  collateral  criminal  act  is  not  collateral,  but  a  part  of  the  com- 
mon system  with  the  criminal  act  then  under  trial,  and  to  establish  sucti  a 
visible  connection  between  them, — so  link  them  tog^  ttier  by  the  chains  of  tes- 
timony as  to  tend  to  show  that  he  who  did  the  act  offered  to  be  proven  also 
did  the  other  for  which  he  is  then  being  tried.  Bx.  gr.,  that  a  prisoner 
charged  with  and  on  his  trial  fur  murder  stole  a  horse  to  go  to  the  scene  of 
his  crime,  or  a  weapon  with  which  it  was  committed,  or  an  instrument  with 
which  its  perpetration  was  cunceiUed.  or  by  which  his  edcape  was  effected. 
8iaU  V.  Lapage,  57  X.  H.  24^j;  Whiirt.  Crim.  Ev.,  supra;  driffiis  v.  PayiUt 

II  Adol.  &  E.  131;  Cole  v.  Com.,  5  Grat.  096;  Coleman  v.  PeopU,  65  N.  Y. 
81;  ataU  V.  Cotmll,  6  Cent.  Law  i.  403;  Hhafiur  v.  Cora.,  72  Pa.  St.  60; 
Best,  £v.  (Clumberhiyne,)  §  6.   There  was  no  auch  obvious  ounnection.  oc. 
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-iudeed,  my  connection  whatever,  between  the  subsequent  horse-steallng  and 

the  previous  oiurder.  There  was  no  relationship  between  Uieni.  Eviaeuce 
that  defendant  had  committed  a  murder  la  Missouri  would  have  been  just  as 
relevant  in  Ohio  when  the  defendant  was  on  his  trial  there  for  stealing  boraea. 

2.  And  the  objections  of  the  defeudaut  were  sufficiently  specific.  It  is  quite 
-evident  that  the  testimony  of  Hartley  related,  not  to  one,  but  to  many  con- 
versations; toa  series  of  them, — conversations  extending  during  a  period  of 
wi  eks;  in  short,  a  ceaseless  tide  of  words.  If  there  had  been  but  one  con- 
versation offered  in  evidence,  and  that  had  related  to  the  conimiBalon  of  the 
■cr.me  for  wliich  the  defendant  was  being  tried,  and  in  the  same  conversation 
he  had  made  admissions  of  another  crime,  all  of  the  converaation  would  have 
been  admissible,  as  it  would  have  been  impossible  to  liave separated  ttie  admissi- 
ble from  the  inadmissible,  and  consequently  ttie  whole  conversation  must 
have  been  received;  and  the  rule  announced  in  UnderwoocCaCane,  lb  Mo.  230, 
would  apply.  But  it  is  to  be  noticed  that  in  this  case  there  was  no  admission 
by  the  defendant,  in  any  of  the  allied  conveiBatious,  that  be  had  committed 
the  crime  for  which  he  was  then  upon  his  trial,  as  was  the  fact  in  Vndeneood't. 
■Case,  supra.  And  the  alleged  reasons  of  the  defendant  for  stealing  horses 
were  equally  as  irrelevant  as  his  admission  of  the  crime  itself.  Testimony  of 
xeasons  prompting  him  in  that  case  were  just  as  irrelevant,  just  as  inadmissi- 
ble, as  if  he  had  stated  that,  seeing  the  statement  in  the  newspaper  referred 
to,  he  had  been  led  thereby  to  commit  arson. 

3.  It  is  to  be  further  noticed  that  in  none  of  the  conversations  can  the  de> 
fendant  be  said  to  have  made  any  confession  of  the  crime  which  is  the  basis 
■of  ttie  present  prosecution.  A  person's  admission  or  declaration  of  his  agency 
•or  participation  in  a  crime,  or,  in  other  words,  a  confession,  is  limited,  in  its 

{)reci8e  scope  and  meaning,  to  tlie  criminal  act  itself  for  which  the  confessor 
s  tliei]  on  tiis  trial.  It  is  not  an  admission  of  a  fact  or  circumstance  from 
which  guilt  of  that  crime  may  be  inferred.  State  v.  Jied,  53  Iowa,  69,  4  X. 
AV.  Uep.  831 ;  People  v.  Farton,  49  Cal.  632;  I  Green.  Ev.  §  170;  3  Amer.  & 
Eng.  Cyclop.  Law,  439,  and  cases  cited.  These  remarks  are  sufficient  to  con- 
■denin  the  fourteenth  instruction,  which  is  in  these  words:  *'(14)  The  jury 
are  instructed  that  the  confessions  and  admissions  of  the  defendant  are  com- 
petent evidence,  but  are  In  themselves  insufficient  to  convict  the  defendant 
unless  corruborateU  by  other  evidence,  which,  considered  with  such  alleged  ' 
■confessions,  will  satisfy  the  jury  beyond  a  reasonable  doubt  that  the  defend- 
.ant  is  guilty  of  the  crime  charged."  Similai'  instructions  were  condemned  in 
.State  V.  Jied,  supra.  There  is  absolutely  nothing  in  the  conversations  testi- 
.fled  to  by  Haitley  that  assumes  the  shape  of  an  iu:knowIedgment  of  his  guilt. 

4.  But  such  pui-tions  of  Ilartley^s  testimony  as  related  to  the  defendant's 
requesting  him  to  assist  him  in  escaping  from  the  jail  in  which  he  was  tlien 
■coutiiied  on  the  present  chai'ge  were  admissible,  aud  properly  received.  Such 
testimony  rests  upon  the  same  footins;  as  escapes,  or  attempts  to  escape. 
State  V.  Williams,  54  Mo.  170,  imd  cases  cited.  Whai-t.  Crim.  Ev.  g  750,  and 
-cases  cited. 

5.  Fur  the  l  eiisons  Just  stated,  testimony  was  admissible  that  tlie  defendant 
Emitted  that  he  had  attempted  to  break  jail  in  Ohio  on  learning  that  he  was 
to  be  brouglit  bock  to  this  state. 

6.  Kelative  to  alleged  statements  of  the  defendant  to  Hartley,  that  he  knew 
McVickers  had  a  large  sum  of  money  in  a  belt  upon  his  person,  such  testi- 
mony was  admissible  as  tending  to  show  a  motive  for  committing  the  crime. 

7.  The  objection  of  the  defendant's  counsel  to  the  Introduction  of  Noelke's 
testimony  should  have  prevailed.  The^ere  fact  that  lie  did  not  take  an  ac- 
tive part  in  facilitating  his  transportation  to  a  distant  state  afforded  no  ground 
for  unfavorable  presumptions  against  him,  or  tended  in  the  least  to  shed  any 
light  on  the  charge  on  which  he  was  tried.  Its  only  tendency  was  to  preju- 
dice the  jury  against  him>  and  should  not  have  been  admitted. 
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8.  The  prosecuting  attorney,  in  bis  opening  statement,  made  the  following- 
remarka:  "Jackson  was  traced  up  by  our  sheriff,  and  found  in  the  state  of 
Ohio,  and  broaght  here.  It  seems  that  the  gentleman  had  denied  his  identity 
there,  and  It  necessitated  witnesses  being  brought  to  Ohio,  and  showing  that 
he  was  tlie  man  that  had  been  here  in  Missouri.  He  was  then  ander  the 
ebarge  of  another  crime."  To  all  of  which  defendant  then  and  thm  ob- 
jected and  excepted  as  being  Improper.  Tbereapon  the  court  told  the  jury  to 
disregard  the  statement  of  the  prosecuting  attorney,  and  not  to  permit  it  to 
influence  their  minds;  to  which  remark  of  the  court  defendant  objected  and- 
excepted  on  the  ground  that  the  remarks  had  already  done  the  harm  intended. 
Sfcond  SxceptUm.  Whereupon  the  prosecuting  attomety  further  proceeded- 
with  his  opening  statement  to  the  jury,  in  which  he  nsed  the  following  lan- 
guage: "After  he  was  turned  over  to  the  sheriff  in  Ohio,  he  volunteered  the 
statement  that  upon  hearing  through  newspaper  reports  that  he  was  charged 
with  the  crime  of  murdering  McYlckers,  that  he  got  so  excited  that  he  did 
not  know  what  to  do,  and  then  went  to  horae-atealing  to  pacify  the  mind." 
To  all  of  which  defendant  duly  objected  and  excepted,  at  the  time,  as  being^ 
Improper.  There  is  no  evidence  in  this  record  tliat  the  defendant  denied  his- 
identity  when  in  Ohio;  and,  as  evidence  of  thecommissionof  another  and  in- 
de|)endent  crime  was  inadiniBsibte,  so,  likewise,  any  allusiun  to  such  inadmiS' 
slble  evidence  was  Ofjually  inadmissible.  It  is  true,  when  the  prosecuting  at- 
torney  made  the  first  remark  aforesaid,  the  court,  upon  objection  made,  told, 
the  jury  to  disregard  it,  and  not  to  let  it  infiuence  tlietr  minds.  But  all  those 
who  have  ever  engaged  in  active  practice  know  how  difficult  it  is  for  the  court, 
by  some  such  simple  reprimand,  to  eradicate  from  tlie  memories  of  jurors  the- 
evil  of  such  illegitimate  statements.  Like  the  tares  mentioned  in  Holy  Writ, 
which  the  enemy  sowed  while  men  slrpt,  they  becorae  as  ineradicable  as  the 
good  wheat  of  legitimate  testimony  among  which  their  mischief-bearing  seeds 
are  cast.  Besides,  the  prosecuting  attorney  made  the  second  of  those  state- 
ments, and  received  no  rebuke  whatever.  Tn  arguing  to  the  jury  on  the  mer- 
its of  the  cause,  the  prosecuting  attorney  again  repeated  the  sul^tance  of  the 
second  remark  already  quoted,  and  objections  were  made  to  it  in  vain.  In 
hts  cloelng  remarks  to  the  jury,  the  prosecuting  attorney  also  said:  '^f^scape- 
of  criminals  at  the  hands  of  juries  brings  on  lynch  law;"  to  which  remark  due 
exception  was  taken.  Such  remarks  should  not  be  tolerated  in  a  court  of 
justice.  Ho  attorney,  whether  for  the  state  or  for  the  prisoner,  has  a  right 
to  travel  outside  of  the  record  and  dehors  the  evidence,  appeal  to  improper 
motives,  and  Invoke  a  verdict  on  nnyihingelse  but  the  evidence  addu4^. 
The  case  of  State  v.  Bmory,  79  Mo.  461,  has  been  cited  by  the  prosecution  as 
giving  countenance  to  such  api>eRls  to  the  j  ury.  But  it  does  nothing  of  the  ki  nd. 
That  case  only  sanctions  just  and  fierce  invective  when  biised  upon  the  facts 
In  evidence,  and  all  legitimate  Inferences  therefrom.  It  goes  no  further.  In 
State  V.  Kring,  64  Mo.  591,  the  circuit  attorney  made  the  following  remarkar 
"If  you  wrong  the  accused  by  finding  him  guilty,  that  wrong  can  be  righted, 
because  there  are  two  courts  above  this  In  which  the  accused  can  have  this^ 
reversed, — the  court  of  appeals  and  the  supreme  court.  If  yon  are  not  justi- 
fied in  finding  this  man  guilty,  it  is  in  their  power  to  rectity  any  error;  while 
If.  on  the  other  hand,  you  turn  the  murderer  loose  in  the  community,  no  mat- 
ter how  frail  might  be  the  scaffolding.  It  takes  him  forever  in  the  light  of 
freedom  again.  You  will  make  a  wound  in  this  community  that  will  never 
be  healed."  Passing  upon  these  remarks,  this  court  said:  **The  statement 
tliat  the  higher  courts  referred  to  ha^the  power  to  review  the  finding  of  the 
jury  on  the  weight  of  evidence  was  calculated  to  Induce  the  juiy  to  disr^ard 
tlieir  responsibility.  •  •  «  The  Judge  presiding  at  the  trial,  in  our  tqiin- 
lon,  should  not  have  permitted  such  remarks  to  be  made,  on  the  close  of  the 
argument,  without  a  prompt  correction."  The  only  difference  between  the 
case  referred  to  and  the  one  at  b«r  is  that  in  the  former  an  attem]^  was  mado 
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to  IndDce  the  jury  to  And  a  verdict  of  guilty  upon  the  ground  that,  If  they 
com m] tied  any  error.  It  would  be  corrected  by  an  appellate  court,  while  here- 
a  Bimflar  attempt  was  made  to  induce  a  verdict  of  guilty  by  an  Intimation, 
amounting  almoet  to  a  oovert  threat,  that,  if  thc^  failed  to  find  a  verdict  of 
guilty,  their  error  would  be  corrected  by  an  outside  tribunal  acting  independ- 
ently ot  and  in  deflance  of  all  law.  Language  Adls  to  express  in  terms  suf- 
ficiently strong  the  condemnation  which  should  always  promptly  attend  -the 
utterance  of  sach  unworthy  words  when  a  faaman  being  ia  on  trial  for  his  life 
before  a  tribunal  organized  for  the  purpose,  and  for  the  sole  purpose,  of  ad- 
ministering the  law.  Improper  la^nage  ot  prosecuting  attorneys  has  fre- 
quently been  made  the  basts  <a  severe  animadversion  by  this  court.  State  v. 
Mahljf,  68  Uo.  816;  State  v.  Zee,  66  Mo.  165;  State  V.  Seed,  71  Mo.  200  ^ 
State  V.  Martin,  74  Mo.  647.  See.  also.  Croee  v.  State,  68  Ala.  476;  Brown 
T.  Swtn^fard,  44  Wis.  282.  Because  of  the  foregoing  TemaAs  liy  the  prose- 
cuting attorney,  the  judgment  should  be  reversed. 

9.  But  the  prosecQtlng  attorney  was  within  the  bounds  of  Intimate  argu- 
ment when  be  referred  to  ttie  fidlnre  of  the  defendant  to  deny  that  he  had 
made  certain  admissions  to  IKutl^.  In  so  far  as  Hartley's  tmtimony  was- 
admissible.  It  was  competent  for  the  prosecution  to  comment  on  the  failure  of 
the  defendant  to  contradict  or  deny  it.  A  defendant  in  acriminal  cause,  when, 
he  tf^es  the  stand  as  a  witness,  is.  aside  from  certain  statutory  provisions,  upon 
the  same  footing  as  any  other  witness  in  a  civil  or  criminal  cause.  His  failure 
to  deny  damt^ing  statements  of  (Aher  witnesses  allied  to  have  been  made  to- 
them  by  him,  or  to  explain  prominent  and  damaging  facts  peculiarly  within 
his  own  knowledge  and  under  his  own  control,  is  a  fit  subject  tobecommented 
upon,  and  for  unfavorable  Inferences  to  be  drawn  from  such  failure.  State  v. 
Anderson,  89  Mo.  312.  1  3.  W.  Rep.  185.  and  cases  cited;  Whart.  Grim.  Ev. 
(9th  Ed.)  ^§  4S5a.  681.  In  New  York  the  statute  provides  that,  upon  the  trial 
of  all  Indictments  charging  a  criminal  offense,  the  person  chai^f^  shall,  at  his 
own  request,  but  not  otherwise,  be  deemed  a  competent  witness;  but  that  the- 
neglect  or  refusal  to  testify  shall  not  create  presumption  against  him.  And,, 
in  passing  on  that  statute.  Gbuver,  J.,  said:  "The  general  rule  is  that  when 
it  appears  that  a  party  charged  with  the  commission  ^  a  crime  has  the  power, 
If  innocent,  to  explain  a  fact  or  circumstance  tending  to  show  his  guilt,  faila- 
to  give  such  explanation,  such  failure  may^be  considered  ns  a  circumstance 
Rguinst  him.  In  the  present  case  the  question  is  whether  his  failure  to  give 
any  explaniition  of  such  a  fact  or  clrcomstauce,  which  he  could  do  If  innocent, 
when  testifying  in  his  own  favor,  he  having  requested  to  become  a  witness, 
comes  within  thiff  general  rule.  The  argument  in  behalf  of  the  accused  i» 
that  he  cannot  be  made  a  witness  at  all  except  by  his  own  request,  and  that 
his  failure  to  be  a  witness  shall  not  create  any  presumption  against  him,  and- 
that  if  he  requests  to  Ije  a  witness,  and  becomes  such,  he  need  give  testimony 
only  to  such  parts  of  his  case  as  he  may  choose;  and  as  to  other  parts,  as  to 
which  he  does  not  request  or  desire  to  give  testimony,  no  presumption  can  be 
created  against  him  for  his  failure  to  testify.  In  this  construction  I  cannot 
concur.  True,  it  is  at  the  option  of  the  accused  whether  or  not  to  become  a 
witness;  but  when  he  has  exercised  this,  and  become  a  witness,  he  is  made- 
competent  for  all  purposes  in  the  case.  If,  by  his  own  testimony,  he  can  ex- 
plain and  rebut  a  fact  tending  to  show  his  guilt,  if  innocent,  and  he  fail  to  do 
so,  the  same  presumption  arises  from  his  failure  that  would  arise  from  a  failure 
to  give  the  explanation  by  another  witness  if  in  his  power  so  to  give  it.  The 
reason  for  the  presumption  is  alike  In  both  cases.  It  arises  from  the  known  de- 
sire of  parties  to  explain  or  repel  accusatory  evidence  aj^ainst  them,  if  in  their 
power;  and  the  basis  of  the  presumption  is  that  the  case  shows  that  it  is  in^ 
their  power  If  innocent.  Hence  the  failure  tends  to  show  absence  of  Inno- 
cence. "  8tof>er  V.  People,  56  N.  Y.  317.  Under  the  provisions  of  j  ust  the  same 
statute,  a  similar  rnling  has  bem  made  In  Maryland.  Braeheare  y,State,GB' 
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Md.  563.  Section  1918.  Bev.  St,  does  but  announce  the  rule  generally^  prev- 
.alent  throughout  this  country*  that  the  right  of  crosB-«xainination  does  not 
-extend  to  the  whole  case,  but  is  restricted  to  matters  touched  upon  in  the  di- 
.  ract  examination.  Best,  £t.  (Chauiberlayne,)  §  644,  and  notes.  The  legisla- 
ture, by  pointing  out,  in  section  1918,  gupra,  just  how  far  the  ri|^t  of  cross- 
examination  shall  extend,  thereby  established  a  single  exception,  and  leaves 
a  prosecuting  attorney  the  same  latitude  of  comment  as  to  all  things  else  save 
those  expreauy  included  within  the  terms  of  the  exception  itself.  And  to  this 
statute  the  familiar  maxims,  "sxpruuto  unius, "  etc.,  and  "  affirmative  specidcii- 
tion  excludes  implication,"  apply.  Dwar.  St.  655;  Maguirev,  AsMxiation,  62 
Mo.  344.  In  short,  the  right  of  the  prosecution,  as  towards  a  defendant  wi^ 
ness.  is  limited  alone  by  the  statute;  and  ooosequently  the  right  to  unfovoniF 
hly  comment  upon  the  fidlure  of  such  witness  to  testify  as  to  matters  within 
his  own  Icnowledge  is  just  as  broad  and  as  clear  as  his  right  to  exemption  from 
unfavorable  comment  when  he  abstains  altogether  from  asserting  his  statu- 
tory privilege.  Cooley,  Const.  Lim.  (5th  Ed.)  317,  and  notes.  Section  1919, 
liev.  St..  bears  out  the  same  idea;  because  that  section  provides  that  if  the 
accused  shall  not  avail  himself  of  his  right  to  testify,  that  such  failure  shall 
not  raise  any  presumption  of  guilt,  nor  be  referred  to,  etc.  In  this  case  tlie 
defendant  did  avail  himself  of  the  right  to  testify,  and  therefore  comments 
not  forbidden  by  tbestatute  were  legitimate.  The  discussion  of  this  point  has 
been  lengthened  because  of  the  frequency  of  its  occurrence  in  criminal  prac- 
.tice. 

10.  The  tenth  instruction  is  In  these  words:  '*In  law  a  pei-son  accused  of 
■crime  in  presumed  to  be  innocent.  This  presumption  entitles  him  to  an  ac- 
quital  unless  it  is  overcome  .by  evidence  which  establishes  his  guilt  beyond  a 
reasonable  doubt.  A  juror  is  understood  to  entertain  a  reasonableduubt  when 
he  lias  not  an  abiding  conviction,  to  a  moral  certainty,  that  the  party  accused 
is  guilty  as  cJiarged.  You  should  acquit  the  defendant  if  you  entertaiu  a  rea- 
.sonable  doubt  as  to  his  guilt:  and  you  should  alto  acquit  if  it  is  aa  reasona- 
ble,  considering  ail  the  facts  or  cii-cunistancts  proDen,  to  aontUttde  tTiat  he  is 
innocent  as  to  conclude  that  he  is  guiUy,  or  if  all  tlie  facts  and  circumstances 
-can  be  reasonably  reconciled  with  any  tlieory  other  than  that  of  bis  guilt.  A 
-doubt,  to  authorize  an  acquittal,  however,  should  be  reasonable  and  substan- 
tial, and  one  fairly  deducible  from  the  evidence  considered  as  a  whole.  A 
mere  possibility  that  the  defendant  may  be  innocent  will  not  warrant  a  vir- 
■dict  of  not  guilty."  This  instruction  is  erroneous.  I  have  italicized  the  er- 
roneous portion  of  it.  ThfUi  portion  announces  the  same  rule  that  prevails  in 
•civil  cases, — a  rule  obviously  inapplicable  to  those  of  a  criminal  nature.  An 
instruction  substantially  identical  with  the  one  under  consideration  was  con- 
demned, ioi  a  similar  i*eaBon,  iu  State  v,  Schaefer,  89  Mo.  271,  1  S.  W.  Uep. 
.293.  It  is  true,  the  next  instruction,  the  eleventh,  that  gave  the  jury  the  cor- 
rect rule  as  to  what  evidence  would  authorize  a  conviction  in  a  criminal  cause; 
but  it  is  impossible  to  tell  what  injurious  elTect  the  tenth  instruction  had  upun 
their  minds,  or  which  instruction  they  took  for  their  guide.  €hiy\.  QiUilan, 
i)2  Mo.  250,  5  S.  W.  Bep.  7;  8taU  v.  McNally,  87  Mo.  644;  StaU  v.  Simms, 
«8  Mo.  305;  State  v.  Mitchell,  64  Mo.  191 ;  Frederick  v.  AUgaier,  88  Mo.  598. 

11.  The  fifteenth  instruction,  in  regard  to  flight  raising  a  presumption  of 
guilt,  is  unobjectionable,  and  left  the  matter  very  fairly  to  the  jury  to  detei^ 
mine  whether  the  defendant  had  really  tied  the  country  or  noL 

12.  ^or  is  there  any  objection  to  the  sixteenth  instruction,  which  author- 
ized the  jury  to  take  into  consideration  any  attempts  made  by  defendant  to  se- 
cure tools  so  as  to  make  his  escape  from  the  Franklin  county  jail. 

13.  1  see  no  error  in  failing  tu  instruct  upon  the  point  of  an  al^i.  There 
was  no  evidence  to  warrant  such  an  instruction.  The  defendant,  nor  any 
one  else,  testifies  as  to  when  McVickers  was  killed,  nor  where  defendant  was 
at  that  time.   Besides,  an  alibi  was  not  mad9  an  atfinnatire  defense.  State 
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T.  Murray,  91  Mo.  95.  3  S.  W.  Bep.  397.  I  discover  no  ground  for  just  crit- 
icism as  to  the  action  of  the  trial  court  as  to  giving  or  refusing  other  instnic» 
tions. 

14.  I  oome  now  to  a  matter  which  has  given  me  no  little  trouble.  It  is. 
whether  the  evidence  supports  the  verdict.  It  is  insisted  that  it  does  not. 
In  order  to  determine  this  point,  I  have  read  this  voluminous  record  with  the 
most  patient  attention,  and*  after  doing  so,  1  un  free  to  confess  that  there  is 
ft  great  deal  of  mystery  connected  with  the  murder  oS  IfcYiekers;  for  mur- 
dered he  undoubtedly  was, — suicide  Is  out  of  the  question.  It  seems  to  be 
quite  certain  that  whoever  did  or  was  concerned  in  the  murder  made  the  tracks 
leading  down  to  the  pool  of  water  under  the  bridge  where  the  satchel  of  the  de- 
oeasedt  bnAenopen,  was  found;  but  ihe  careful  measurements  of  those  iroeks 
do  noft  seem  to  conform  to  the  length  ot  the  defendant's  foot.  But  suppose 
that  two  were  engaged  in  the  murderP  Again,  it  seems  difficult  to  believe* 
ttiat  if  the  defendant  alone  did  the  murder,  and- cut  the  throat  of  the  deceased, 
how  it  was  that  his  clothes  were  not  oovwed  with  blood;  that  is,  if  the  blood 
gushed  freely  from  the  gaping  wound  in  the  throat.  But  defendant's  dothes 
wen  free  from  any  appearance  ot  blood-stains,  or  of  any  appearance  of  blood- 
Btidns  having  been  recently  removed.  Bnt  suppose  that,  according  to  Dr. 
Martin's  theory,  the  flow  of  blood  was  retarded  in  consequence  ef  the  fatal 
effect  at  ihe  gunsh<A  wound  in  the  head;  or  suppose,  accoixling  to  another- 
theory,  that  the  blood  did  gush  freely,  but  that  the  defendant  was  provided 
with  another  suit  of  clothes,  which  he  changeil,  placed  the  blood>stained  suit 
In  his  satchel,  and  |H]t  on  the  clean  suit;  or  suppose,  further,  that  two  of  the 
three  shots  fired  pierced  the  heart  of  the  victim,  and  thus,  by  Internal  hem- 
orrhages, drew  ofE  a  large  portion  of  the  vital  tide,  (and  it  does  not  appear  that 
any  examination  was  made  to  ascertain  if  any  shots  entered  the  body  of  the 
deoeased,) — ^then  this  may  account  for  the  fact  that  if  the  defendant  did  the 
murder,  that  bis  clothing  showed  no  external  indications  of  it.  And  if  he 
really  committed  the  crime,  and  committed  It  at  10  o'clock,  there  w»s.  it 
seems,  time  enough  for  him  to  have  done  so,  and  still  reached  Keed's  Lanil- 
ing.about  one  and  three-fourth  miles  to  theenstward,  by  11  o'clock.  My  im- 
pression from  readit>g  the  testimony  Is  that  McVickers  was  seated  upon  the 
north-east  comer  of  the  bridge  when  shot;  tliat  he  may  have  t>een  shot  in  the 
body  twice, — perhaps  in  the  head  last;  then  thrown  into  the  golly,  but  about 
two  and  one>half  feet  away,  when  bis  throat  was  cot.  But  still  this  impres- 
sion must  be  at  fault,  if  the  blood  gushed  freely  when  the  throat  was  cut,  be- 
cause no  one  pretends  that  any  indications  of  blo6d  were  seen  on  the  sides  of 
the  gully,  or  on  the  brush  at  the  sides  of  the  body. 

But,  leaving  this  branch  of  the  subject,  it  is  shown,  (1)  by  the  testimony 
that  the  defendant  was  impecunious — "broke" — only  about  a  week  liefore  the 
22d  of  October;  (2)  that  he  was  aware  that  the  deceased  was  the  possessor  of 
a  considerable  sum  of  money;  (3)  that  he  was  in  proximity  to  the  scene  of 
the  crime, — i.  within  one-fourth  of  a  mile  from  where  it  was  committed; 
(4)  that  he  was  with  McVickers,  so  far  as  the  testimony  shows,  when  last 
seen  alive,  and  by  his  own  admission  crosded  the  bridge  with  him;  (5)  that 
tliough  intending,  as  he  sa;s,  to  return  to  Ohio,  he  tried  to  create  the  impres- 
sion upon  the  mind  of  Staples  that  he  intended  going  to  the  Indian  Nation; 
(6)  that  he  endeavored  to  Induce  Hartley  to  supply  bim  with  tools,  so  that  he 
could  break  ]ail;  (7)  though  aware,  when  at  Labadie,  that  ho  could  not  get 
employment  at  Schaefer's  camp,  still,  according  to  bis  own  story,  he  allowed 
McVickers,  who  had  an  abscess  on  his  leg,  to  travel,  as  he  stated,  to  Meyer's 
Vineyard,  a  distance  of  three  miles  from  Labadie,  before  he  informed  him  of 
what  Br.  Luoe  had  told  him,  that  it  would  be  needless  to  go  to  Sdiaefer's 
camp  for  work;  (8)tliathetoldafal8ehood  about  having  secured  work  for  him- 
self and  McYioktt*  at  Schaefer's  camp;  (9)  that  though  he  left  St.  Louis,  and 
wokt  to  Labadla  In  aeiuch  oC  wovk.  yet  that,  aft«r  bung  disappointed  In  hts 
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expectations  of  getting  work  at  8chaefer*s  camp,  he  bUH  n^lected  to  avail 
himself  of  the  opportunity  of  securing  emploTnient  at  Keene*s  camp,  but  a 
flliort  distance  away,  when  informed  by  Marquitz  that  be  could  secareemploy- 
ment  there.  When  all  these  things  are  talc  en  into  consideration,  as  well  aa 
defendant's  actions  at  Staples*  place,  on  tiie  way  to  Pacific,  and  whNi  he  ar> 
rived  there,  I  am  not  prepared  to  say  ttiat  there  la  no  evidence  to  snppOTt  the 
verdict,  or  that  this  court  ought  to  interfere  on  that  account.  And  I  aay  Ibis 
the  more  readily  because,  when  the  cause  goes  back  to  the  lower  court,  the  tes- 
timony may  take  on  a  different  and  more  siU;iafactory  shape  either  in  favor  of 
innocence,  or  in  favor  of  guilt,  when  the  cause  shall  tiave  been  more  thoroughly 
tried.   To  that  end,  the  judgment  will  be  reversed,  and  the  cause  remanded. 

All  concur  in  reversing  the  judgment;  but  their  concurrence  is  baaed  on 
various  grounds,  aa  hereinafter  indicated:  As  to  paragraphs  1  and  2  no  one 
agrees  with  me.  In  paragraphs  3,  4,  5.  6,  and  7  all  concur.  In  paragraph  8 
Black  and  BBAOE,jj.,concur.  As  to  hinguage  in  regv^  to  "eeci^  of  crim- 
inals" NoBTON,  C.  J.,  and  Bay,  J.,  diasent,  aa  to  whole  of  paragrapli.  In 
paragraph  9,  Brace,  J.,  alone  concurs.  In  paragraphlO*  Bat»  J.»aloaeoon'- 
Guia.   In  th«  remaiuing  paragraphs  all  concur. 


Long  v.  Lono. 
(Supreme  Court  of  Jfisnmrt  Jane  18, 1888.) 

Appbu^Fkaotiob. 

Where  the  appellant  falls  to  (uralsh  the  BUpreme  ooart  witii  a  t^ear  and  ooaoiBe 
■tatement  of  ihe  case,  and  of  the  pointB  InteDoed  to  be  Inoiated  on  in  arvnment^  and 
aUo  fails  to  prepare  an  abstract  of  the  record  setting  forth  so  much  thereof  as  is 
necessary  to  a  decision  of  the  case,  and  the  points  reUed  on  are  not  thus  preserved. 
In  compllanoe  with  the  statutes  and  rules  of  court  govemhig  appeals,  the  court 
will  not  esamlue  the  tnmscript  of  the  reoord,  and  0.ve  Judgment  thereon,  bat,  act- 
ing on  the  pxeBumption  tbat  the  judgment  of  the  larcuit  coart  waa  otffreet,  will  af- 
flimit. 

Appeal  from  circuit  court,  Knox  county;  Bbn  E.  Tusms,  Judge. 

Ejvctment  by  David  I^ng  against  Joseph  Long  for  land  In  Knox  oount^* 
Uo.  Juidgment  tm  plaintiff,  and  defendant  appealed. 

0,  D.  Joneit  for  appellant.  Slair  d  Marehand  and  David  Long,  for  ap- 
pellee. 

Sherwood.  J.  This  cause  has  been  here  before.  It  is  reported  in  79  Ma 
644,  and  is  ejectment  for  about  470  acres  of  huul  in  Knox  oonnty.  Un  the 
former  appeal,  the  judgment  was  reversed,  and  ttie  cause  remanded,  with  di- 
rections that  if,  pending  the  appeal,  the  plaintiff  had  been  placed  In  posaea- 
eion,  that  a  writ  of  reatitution  issue,  restoring  the  defendant  to  the  premises 
in  controversy,  and  tbat  then  the  plaintiff's  acUon  be  dismissed.  The  man- 
date of  this  court  was  obeyed,  the  defendant  was  restored  to  the  pronises  in 
controversy,  and  phiintlff  again  brought  ejectment,  claiming  title  undo-ui- 
other  and  different  deed  of  trust  and  sale  made  Uierennder, — the  Howerton 
deed.  The  answer  was  a  general  denial,  imd  alao  a  special  defenK  charging 
fraud,  etc.  In  a  criminal  cause  the  statute  makes  it  the  duty  of  this  eonrt  to 
examine  the  record,  and  to  give  judgmoit  tbereon,  whether  any  brief,  state* 
ment,  or  aasignment  of  error  be  flied  or  not.  But  in  civil  actions  tbe  rule  is 
different  In  such  cases,  it  is  the  du^  at  the  parties  to  make  out  and  furnish 
this  court  witti  a  dear  and  condse  statement  ot  the  case,  and  of  the  plants  in- 
tended to  be  insisted  on  in  argument.  And  our  rules  require  tbat  the  appel- 
lant prepare  an  abstract  of  the  record,  setting  tcoth  so  much  thereof  as  Is 
necessary  to  a  full  understanding  of  all  the  questioBS  necessary  for  a  decision, 
etc.  Neither  the  statute  nor  our  rutoa  have  been  observed  in  this  case.  It  is 
true,  we  liave  filed  herein  a  number  abstracts,  eount«>abstracts,  briefb* 
counter-brieft,  and  supplemental  briefs;  but  fnun  tbeio  all  no  intdUgent  idea 
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•Of  the  flue  1b  to  be  gained.  Beferring  to  tStn  record*  however,  we  And  Uiat, 
^ftor  a  long  and  todioua  trial,  the  court  instructed  the  jury  to  find  for  the 

Slalntlfl  that  upon  the  evidence  he  was  entitled  to  recover,  {^ving  at  the  same 
me  a  form  tot  their  verdict.  The  court  also,  of  Its  own  motion,  gave  cer- 
tain instructions,  which  are  not  preserved  in  the  bill  of  exertions.  The  de- 
fendant asked  20  instructions,  in  2  series,  2  in  the  first,  and  18  in  Uie  second, 
-all  of  which  were  refused.  The  jury  thereupon  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  has  appealed.  Inasmuch  as  the  defendant  has 
failed  to  comply  with  the  statute  and  the  rules  of  this  court  in  clearly  setting 
forth  the  facts  in  this  case  and  the  points  relied  on,  and  inasmuch  as  the  in- 
-Btructions  given  by  the  court  of  its  own  motion  are  not  preserved,  wa  shall  act 
upon  the  familiar  presumption  that  the  court  below  ruled  correctly,  and  ao- 
-Gordingly  affirm  the  judgment. 

All  concur,  except  Bat,  J.,  absent. 


State  ao  re(.  Lewis  v.  Babmstt  et  aL 

(Supreme  Court  of  Missouri.   JTune  18, 1BB8.) 

1.  BXEOUTION— EZBMPTIOSS— DlJTT  OP  CONBTABLB. 

Rev.  St  Mo.  I  884d,  gives  a  debtor  who  is  the  head  of  a  family  the  right  to  select 
property,  not  exceeding  t900  In  value,  aa  exempt  from  exeoattoa;  leotlon  2317 
ma&et  it  the  duty  of  on  officer  holding  an  execution  to  notify  the  debtor  of  h]y 
rights,  and  set  apart  the  property  selected  by  him;  and  section  3S19  makes  wasces 
tm  80  days  exempt  from  garnishment,  A  oonstabto  having  an  execution  for  9L00 
gamlshea  the  debtor's  employer,  bat  the  debtor  was  not  notlfled  of  the  garnish- 
ment, or  of  bis  rights.  Jaogment  was  rendered  by  default,  execution  was  issued, 
and,  upon  payment  by  the  garnishee,  returned  satisfied,  'xhe  debtor  then  notifl^ 
the  constable  that  he  was  we  head  or  a  family,  that  Uie  money  oolleeted  was  due  as 
wages  tor  the  last  80  days,  and  that  he  selected  the  wages  as  Us  exemption.  The 
oonstable  paid  the  money  to  the  debtor,  and  amended  the  r«tum,  showing  these 
^cts.  field.  In  a  suit  by  the  execution  creditor  against  the  oonstable  on  hia  official 
bond,  that  It  was  the  duty  of  the  officer  to  protect  the  debtor  In  his  rights,  and  that 
the  facta  oonstltated  a  valid  defense  to  the  aotUm. 

-S.  JusnOBB— JVBIBDIOnOir— OAHNIsmtBHT  BXBHPTIO!^, 

A  Justice  of  the  peace  has  no  jurisdiction  to  determine  the  rights  of  a  defendant 
debtor  to  exemptions  In  a  garnishment  proceeding,  and  where  the  debtor  has  no 
notice,  and  is  not  a  party  to  tae  proceedings,  and  Interpoaes  no  claim,  his  rights  are 
not  adjudicated  ttkerebv. 

Appeal  from  circuit  court,  Pettis  county;  John  P.  Stbotheb,  Judge. 

Action  by  the  state  of  Missouri  ex  reL  Henry  Lewis  against  B.  W.  Barnett, 
41  oonstable,  and  the  sureties  on  liis  official  bond,  for  failure  to  pay  over 
money  collected  by  him  on  an  execution  in  favor  of  Lewis.  The  court  gave 
jtlaintifi  judgment  upon  the  pleading,  and  defendants  appeal. 

H'.  a.  Shirkt  for  appellants.   O,  L,  Jaekion,  for  lespondenL 

Sherwood,  J.  Action  on  the  officlnl  bond  of  the  defendant  Barnett,  as 
■constable,  his  sureties  being  joined  as  co-defendants.  The  breach  of  the  bund 
assigned  and  the  concluding  portions  of  the  petition  are  as  follows:  "For 
breach  of  said  bond  plaintifE  states  that  at  the  times  hereinafter  mentioned 
•defendant  Barnett  was  constable  of  Sedalia  township,  as  aforesaid,  and  plaiu- 
tifE  states  tbat  on  the  11th  day  of  October,  1882,  an  execution  in  the  sum  of 
■one  hundred  dollars  ($100.00)  in  favor  of  said  Henry  Lewis,  and  against  the 
Missouri  Pacific  Railway  Company,  was  issued  by  J.  B.  Webber,  then  one  of 
■the  justices  of  the  peace  of  said  Sedalia  tuwnship,  Pettis  county,  Mo.,  and  de- 
livered to  defendant  Barnett  as  constable,  as  aforesaid,  who  afterwards  re- 
turned the  said  execution  into  the  office  of  the  said  J.  B.  Webbbb,  justice  of 
the  peace  as  aforesaid,  with  the  following  return  indorsed  thereon:  *  Executed 
the  within  execution  in  the  county  of  Pettis  and  state  of  Missouri  on  the  17th 
■day  of  Octol>er,  1882,  by  collecting  of  the  Missouri  Pacific  Bailway  Company 
i(9100.00)  to  full  payment  at  this  execution,  and  return  tlie  same  satisfied. 
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B.  W.  Barnett.  constable  of  Sedatla  township,  Fettia  connty,  state  of  Mis- 
souri.' Plaintiff  furtlier  states  that  said  defendant  Barnett  has  failed  and  re- 
fused to  pay  the  said  sum  of  one  hundred  (6100.00)  so  collected  hy  him  on 
said  execution  over  to  said  Henry  X,ewis.  or  his  attorney,  although  often  re- 
quested so  to  do.  Wherel^  plaintifF  states  that  the  said  Henry  Lewis  has 
been  damaged  in  the  sum  of  one  hundred  dollars,  ($100,)  with  one  hundred 
per  cent,  per  annnm  interest  thereon  from  the  said  17tb  day  of  October.  1^2.** 
wherefore  plaintiff  prays  Judgment,  etc. 

After  ceitain  tormul  admissions,  the  defendants  answered  as  follows:  "  De- 
fendants deny  that  said  B.  W.  Bamett  has  committed  a  breach  of  said  bond, 
as  is  alleged  in  plaintiff's  petition,  or  otherwise.  Defendants  admit  that  on> 
the  lltfa  day  of  October,  X.  D.  1882,  an  execution  !n  favor  of  the  relator,- 
Henzy  Lewis,  and  against  the  Missouri  Pacific  Ballway  Company,  for  tlOO, 
WHS  placed  in  said  Bamett's  hands,  and  that  on  the  17th  day  of  October, 
l!j82.  he  returned  the  same  fully  satisfied,  as  is  alleged  In  plaintiff's  potion ; 
and  defendants  admit  that  said  Bamett  did  not  nor  has  he  paid  said  sum  of 
one  hundred  dollars  so  as  aforesaid  collected  on  said  execution  to  the  relator, 
Henry  I^wis,  nor  ought  he  be  compelled  to  do  so,  for  the  following  good  and 
sufficient  reasons,  to- wit:  That  on  t>>e4th  day  of  August,  A.  D.  1882^  an  execu- 
tion in  favor  of  the  relator.  Henry  Lewis,  and  gainst  one  A.  J.  Mitchell,  for~ 
tlie  sum  of  one  hundred  dollars  and  coets,  was  placed  in  said  Barnett's  hands,. 
«8  constable,  for  collection;  that  on  the  18th  day  of  Augustsaid  Bamett  ga^ 
nished  the  Missouri  Paciilc  Kailway  Company  under  said  execution,  as  the- 
debtor  of  said  Mitchell,  and  that  on  the  17th  day  of  August,  said  Mitchell 
having  claimed  said  debt,  being  wages  due  him,  as  exempt,  said  garnishment 
was  released;  that  on  the  14th  day  of  September,  A.  D.  1882.  by  order  of  the- 
relator,  said  Bamett  again  summoned  said  railway  company  as  garnishee  of 
said  Mitchell;  that  prior  to  the  rendition  of  the  judgment  hereinafter  men- 
tioned against  said  railway  company  said  Bamett  did  not  find  said  Mitchell 
to  notify  him  that  he  )iad  garnished  hia  wages  in  ttu  hanUs  of  said  railway 
company,  and  his  rights  in  the  premises,  and  ttiat,  said  railway  company  hav- 
ing failed  to  answer  said  garnishment,  judgment  was  rendered  against  said 
railwaycompany  in  favor  of  the  relator  in  the  sum  of  one  hundred  dollars^ 
that  thereupon  an  execution  Issued  on  said  judgment,  which  is  the  selfsame 
execution  mentioned  and  described  In  plaintifTa  petition,  and  was  placed  in 
defendant  Barnett's  hands  for  service;  that  on  the  I7th  day  of  October  A.  D. 
1882,  said  Barnett  collected  said  execution  as  is  hereinbefore  stated:  ttiat  as- 
soon  as  said  money  came  into  the  said  Constable  Barnett's  hands  the  said  A. 
J.  Mitchell  notified  said  constable  that  he  was  the  head  of  a  family,  and  that 
he  had  none  of  the  property  mentioned  in  the  first  and  second  subdivisions  of' 
section  2843  of  the  Revised  Htatutes  of  Missouri,  and  that  the  100  dollars  so- 
collected  of  said  Missouri  Pacitlc  Kailway  Company  under  the  aforesaid  exe- 
cution was  wages  due  him  as  an  employe  of  said  company  for  the  last  thirty 
days'  service,  and  that  as  such  w^es,  and  In  lieu  of  the  property  mentioned 
in  said  first  and  second  subdivisions  of  said  section  2343,  he  claimed  said 
wages  exempt,  and  demanded  of  said  Barnett  a  return  of  said  money  to  him; 
that  thereupon  said  constable,  finding  that  it  was  true,  and  defendants  so  al- 
lege the  fact  to  be.  that  said  Mitchell  was  the  bead  of  a  family,  and  that  he 
did  not  own  any  of  the  property  mentioned  in  the  first  and  second  subdivis- 
ions of  section  2343  of  the  Revised  Statutes,  and  believing  that  said  Mitchell 
had  a  right  to  claim  said  wages  as  exempt  at  any  time  before  they  were  by 
him  paid  over  to  the  relator,  did  thereupon  set  apart  said  wages,  to  the 
amount  of  $100,  to  said  A.  J.  Mitchell,  as  exempt,  and  did  thereupon  pay  to- 
said  Mitchell  said  sum  of  one  hundred  dollars  so  as  aforesaid  collected  of  said 
Missouri  Pacific  Railway  Company  under  said  garnishment  proceedings,  a» 
he  was  in  law  and  duty  bound  to  do,  and  did  thereupon  make  full  and  true 
return  d  all  said  facts  on  the  aforesaid  execution  In  ftivor  of  said  xelatoi  and. 
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against  said  A.  J.  Mitchell.  And,  becaase  of  the  above  and  foregoing  re- 
cited facts,  defendants  say  that  relator  cannot  maintain  any  action  against 
defendants  on  account  of  the  facts  set  forth  in  plaintiff's  petition,  inasmuch 
B8  said  garnishment,  and  the  judgment  and  execution  against  said  railway 
company,  were  only  intermediate  steps  taken  by  said  Bamett  between  the  i»- 
sue  of  said  execution  in  favor  of  relator  and  against  said  A.  J.  Mitchell,  and 
its  final  return,  looking  towards  Its  collection,  and  that  any  action  which  re^ 
lator  may  have  In  the  premises  mast  be  based  on  a  failure  to  make  a  true  re- 
turn on  said  original  execution  against  said  Mitchell,  or  a  failure  to  pay  over 
to  the  relator  any  funds  collected  by  him  under  said  execution  of  relator 
i^ainstsaid  A.  J.  Mitchell."    Wherefore  defendants  deny,  etc. 

Thereupon  the  plaintift  filed  a  motion  for  Judgment,  based  upon  the  ground 
that  the  facts  set  up  in  the  answer  oonsUtuted  no  defense  to  plaintifF'saction. 
This  motion  the  court  granted,  and  Judgment  want  accordingly,  to  leverae 
which  the  defendants  appeal. 

The  oa]j  qneation,  then,  is,  do  tiie  facts  set  forth  In  the  answer,  and  con- 
fessed byUie  motion  to  be  trae.  form  any  ImrtopIidntlir'BactionV  Under  the 
provisions  of  section  2848.  Rev.  St..  a  debfaff,  when  the  bend  d  a  family,  is 
entitled  to  hold  aa  exempt  from  attachment  and  executtooi  certain  peraonid 
property.  Under  the  provisions  of  section  2346,  aneh  debtw  has  Us  election 
whether  he  will  select  the  property  mentioned  in  the  flnt  and  seoimd  ftnbdi- 
vlsioDS  of  the  section  already  referred  to,  or  whettier  lie  will  s^ect  a«  •zetupt, 
and  in  lien  therof,  any  other  property,  real,  personal,  or  mixed,  or  debto  and 
wages,  not  exceeding  in  value  the  amonnt  of  9800.  Under  the  provisioDs  ot 
section  2847,  it  is  the  duty  of  the  (Mcer  Into  whose  huids  any  execuUon  may 
oome,  and  before  be  shall  levy  the  same,  to  apprise  the  petstm  s^nst  whom 
such  exeeutifm  has  issned  of  the  property  exempt  under  previous  sections,  and 
of  his  right  to  hold  the  same  as  exempt  from  attachment  and  execution,  etc.; 
and  shall  proceed  to  set  apart  to  ^e  defenduit  the  property  exempt  to  him 
under  the  statute.  Under  the  ^vistons  of  section  2619,  no  person  can  be 
charged  as  camlshee  on  aoooant  of  vagm  due  from  him  to  a  defendant  in  his 
employ  £w  uie  last  80  days'  serrice.  £1  State  v.  Baradat  57  Mo.  6^,  it  was 
ruled  that  a  Justice  of  i^e  peace  has  no  Jurisdiction  in  a  case  of  gamishmmt 
to  determine  the  rights  of  a  defendant  to  hold  as  exempt  from  executjon  the 
garnished  debt,  and  that  the  protection  of  the  execution  debtor  and  defendant 
is  cast  by  the  hiw  on  the  officer  holding  the  execution,  who  is  bound  hy  the 
law  to  apprise  the  debtor  of  his  rights,  to  allow  him  to  make  his  selection  and 
claim,  and.  in  his  return  upon  the  execution,  to  show  the  amount  of  the  debt 
set  over  to  thedtfendant.  It  wiU  be  observed  in  this  ease  that  the  defendant 
baaed  hts  claim  to  hi^  his  wages  exempt,  not  only  nnder  the  provisions  of 
section  2519,  bat  also  under  the  exemptions  ot  sections  2348,  2846.  The  rul- 
ing made  in  the  case  cited  seems  to  determine  the  present  one;  because  if,  as 
there  asserted,  a  Justice  of  the  p«ice  has  no  jurisdiction  to  determine  the  rights 
of  a  defendant  to  a  debt  in  a  garnishment  proceeding,  then  certainly  the  rights 
of  the  defendant  In  this  instance  were  not  prejudiced  by  the  judgment  of  the 
Justice,  In  a  proceeding  of  which  the  defendant  bad  no  notice,  to  which  he 
was  not  a  party,  made  no  claim,  and  those  rights  were  not  adjudicated.  This 
being  true,  the  case  stands  here  just  as  if  the  garnishee,  under  the  provisions 
of  section  2551.  had,  before  final  judgment  against  it,  discharged  itself  bypay^ 
ing  to  the  constable  the  amount  due  by  it  to  the  defendant;  or  as  if  the  con- 
stable, with  the  execution  In  his  hands,  had  gune  to  the  defendant,  seeking 
property  whereon  to  levy,  and  the  defendant  had  thereupon  made  the  claim 
he  did.  If  the  garnishee,  instead  of  SlOU  in  wages,  had  a  horse  of  the  de* 
fendant's  worth  that  sum  in  its  possession,  which,  in  discharge  of  Its  liability 
as  provided  In  section  2551,  it  had  turned  over  to  the  constable,  and  the  de- 
fendant had  thereupon  met  him  in  the  way,  and  demanded  such  pn^rty  as 
exempt,  it  could  not  be  doubted  that  his  claim  must  have  been  respei^,  and 
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that  no  liability  would  have  been  Incurred  b;  the  constable  in  thva  respectiiig 
it;  thereby  obeying  a  plain  statutory  duty.  Several  instances  have  occurred 
in  this  state  where  constables  have  been  held  liable  because  of  failure  to  ap- 
prise  a  debtor  of  his  exwuptions  under  the  law,  and  because  of  failure  to  r&- 
spf^ct  such  exemptions.  State  v.  Farmer,  21  Mo.  160;  State  v.  Romer,  44 
Mo.  99;  State  v.  Beamer,  78  Mo.  37.  Kow,  it  cannot  be  possible  that  the  law 
^ould  bold  a  constable  responsible  if  be  failed  to  observe  and  obey  the  man- 
dates of  sections  already  quoted,  and  still  hold  him  equally  responsible  if  he 
did  obey  them.  In  aword,  a  double  liability  cannot  spring  from  the  perform- 
ance or  non-performance  of  one  and  the  selfsame  act.  The  conclusion,  then, 
must  be  that  the  answer  of  the  defendants,  taken  as  a  whole  and  taken  as 
true,  constituted  a  valid  defense  to  plaintiff's  action. 

Ko  importance  Is  to  be  attached  to  the  fact  that  the  execution  bad  been  re- 
turned satdafied,  since  the  money  bad  not  been  paid  to  the  execution  plaintiffs 
when  demanded  by  the  execution  defendant,  and  since,  also,  the  return  on  Uie 
writ  was  amended,  and,  no  showing  to  the  contrary  being  made,  the  presnmp* 
tlon  is  the  amendment  was  legitimately  made;  and,  at  all  events,  the  claim 
of  the  defendant  In  the  circumstances  set  forth  was  in  time.  It  has  been 
deoned  unneMssaty  to  diecuBs  the  constitutional  questions  npan  whidi  this 
cause  has  come  up  to  this  court;  and  this,  because  of  our  action  on  the  merits 
of  the  cause  any  discussion  of  other  questions  would  have  been  auperfluoos. 
Under  recent  oonstitntional  amendments,  the  whole  cause  came  before  us  for 
discussion,  and  It  was  only  requisite  for  us  to  discuss  such  of  the  points  in- 
volved as  disposed  of  the  case.  Holding  these  views,  the  judgment  must  be 
zeversed,  and  the  cause  remanded. 

All  eimour,  ezo^  Kat,  J.,  absent. 


6T4JTB  930  rd.  LiNasNFELDEB  et  oL  9.  Lewis  et  al..  Judges. 

(SuprerM  Court  of  Jfitsourf.  June  18.  1888.) 

Anpxu— AFPBLU.TB  JuBUDionoH— Amount  ih  CoirrBOTBitBT. 

Where  plaintiffs  bdb  for  97,311,  and  defendants  set  up  a  couuter-olaini  for  tS,O00^ 
and  the  tzial  court  find  due  plaintiffs  on  their  claim,  and  tSjW  due  defendants 
on  their  oounter-claim,  and  render  Judgment  for  plalntUCs  for  the  diffei«&ce  between 
those  sums,  and  defendaats  appeal,  tlie  amount  in  dispute  ia  the  sum  found  to  be 
due  plaintiffB,  which  being  io  excess  of  the  Jurisdiction  of  the  St.  Looia  court  of  sp- 
peals,  the  appeal  sboold  be  taken  to  the  supreme  court 

Original  proceedings  fOr  writ  of  prohibition. 

Kehr  dt  Tittman,  for  petitioner.  Dexter  Tiffcam  and  B.  S^nurmadur, 
for  respondents. 

Brace,  J.  In  this  proceeding  the  petitioners  seek  to  restrain  by  writ  of 
prohibition  the  respondents,  judges  of  the  St.  Louis  court  of  appeals,  from 
proceeding  to  hear  and  determine  the  case  of  P.  J.  Ltngenf  elder  et  ah.  Plain- 
tiffn,  against  Tfie  Wainwright  Brewing  Company,  D^endant,  taken  on  ap- 
peal to  said  court  by  the  said  defendant  from  the  St.  Louis  circuit  court,  on 
the  ground  that  the  amount  in  dispute  on  such  appeal  is  beyond  the  jurisdic- 
tion of  said  appellate  court.  In  that  action  the  plaintiffs  sued  the  defendant 
for  •7,211.30,  and  the  d^ndant  denied  plaintiffs'  cause  of  action,  and  set  up 
a  counter-claim  for  $3,OU0.  The  trial  court  found  for  the  plaintiffs  on  their 
cause  of  action  the  sum  of  (4,720.71,  and  for  the  defendant  on  its  counter- 
claitn  the  sum  of  $2,766.13,  and  rendered  judgment  in  favor  of  plaintiff 
for  $1,954.58.  the  difference  lietween  these  two  amounts,  and  the  defendant 
appealed.  The  amount  in  dispute  by  which  the  Jurisdiction  of  the  appellate 
court  is  to  be  determined  is  not  necessarily  fixed  by  the  amount  of  the  Judg- 
ment appealed  from,  {State  v.  Judges,  87  Mo.  569, )  nor  by  the  amount  claimed 
on  the  cause  of  action  sued  upon,  {Kerr  v.  Simmon»t  82  Mo.  269,)  but  by  the 
amount  that  remains  in  dispute  bi^ween  the  paitiw  im  the  appeal,  and  mib- 
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ject  to  the  determination  by  the  appellate  court  of  the  legal  qnestlons  raised 
on  the  record,  to  tiscert^n  which  the  i^ipeUate  court  Is  not  confined  to  an  ex- 
amination of  the  Judgment  only,  or  the  pleadings  la  the  case,  but  may  look 
into  the  whole  record.  Two  amoonts  were  in  dispute  in  this  case  in  the  trial 
court,  the  amount  claimed  by  the  plaintlfb  on  their  cause  of  action  and  the 
amount  claimed  by  the  defendant  on  its  oounter-cl^m.  The  difference  be- 
tween these  two  amounts  was  never  In  dispute  at  all.  That  amount  was 
simply  the  necessary  result  of  the  determination  of  the  two  disputes  between 
the  parties  as  to  the  amount  which  each  claimed.  The  finding  of  the  circuit 
court  in  defendant's  favor  on  the  counter-claim,  the  plaintiffs  not  hiiving  ap- 
pealed, eliminates  that  dispute  from  the  case.  Ttie  finding  for  the  plaintiffs 
on  their  cause  of  action  in  an  amount  lees  ttian  that  sued  for,  the  plainti& 
not  haTing  appealed,  eliminates  from  the  remaining  dispute  the  difference 
between  the  amount  sued  for  and  the  amount  found,  and  leaves  in  the  case 
as  the  amount  alone  in  dispute  the  amount  of  that  finding,  which  being  in 
«xcees  of  the  jurisdiction  of  the  St.  Louis  court  of  appeals,  the  appeal  should 
have  gone  to  the  supreme  court.  The  position  that  the  amount  In  dispute  in 
this  case  is  the  difference  between  the  finding  for  the  plaintiffs  on  the  cause 
of  action  and  the  finding  for  the  defendant  on  the  counter-claim  finds  no  sup- 
port in  the  case  State  v.  Judgea,  st^ra,  in  which  it  was  held  ttiat  an  appeal 
b^  defendant,  in  an  action  on  a  penal  bond,  the  amount  in  dispute  was  the 
amount  at  which  the  damages  were  assessed  for  tlie  breach ;  or  in  the  case  of 
Kerr  t.  Bimmona,  auprct^  In  which  it  was  held  that  an  appe^  by  the  plaintifC 
in  an  action  on  a  contract,  where  it  was  admitted  by  the  pleadings  that  a  pHy- 
ment  had  been  made  on  plaintiff's  cause  of  action,  that  the  amount  in  dispute 
was  the  amount  claimed  less  such  payment.  The  demurrer  to  the  return  is 
sustained,  and  peremptory  writ  ordered. 

All  concur,  except  Bat,  J.,  absent. 


State  gb  rel.  Conran  et  al.  v.  Williams,  Becordw  of  Yoters. 

(Supreme  Court  of  Missouri.  June  16, 1888.) 

1.  BBOoaDft— Right  to  Copt— Registration  Lists— Mandamcs. 

Mandamus  will  lie  to  compel  the  recorder  at  voters  of  the  dty  of  St.  Ixrals  to 
permit  the  copying  of  the  regiBtration  lists  in  his  oastody,  the  same  being  public  rec- 
ords, under  reasonable  regulations  for  their  safety,  for  use  by  a  "voluntary  politi- 
cal orranizatioD"  in  holding  a  primary  election,  under  the  act  of  March  27, 18^, 
(Acta  Alo.  1876,  p.  64,)  as  the  lists  furnish  the  best  evidence  of  the  qualiflcations 
of  voters  prescribed  by  that  act ;  but  the  writ  will  not  be  granted  until  the  statu- 
tory notice  required  for  such  eleoUon  has  been  given. 

&  MAHDJUntS— PBOCBDUBB—RXTUaK. 

A  return  to  an  alternative  writ  of  mandnmus  denying  ■*aay  knowledge  or  infor- 
mation sufBcient  to  form  abellef"  in  respect  to  certain  material  allegations  of  the 
petition  is  InsufBcient;  the  provisionsof  the  practice  act,  permitlDg  sut^answerin 
ordinary  civil  cases,  not  being  applicable  to  prooeadlngB  li^  mandamus. 

Original  proceedings  in  mandamtts. 

This  action  is  brought  in  the  name  of  the  state,  at  the  relation  of  Isaac  Conran 
and  others,  constituting  the  Democratic  central  comraitleeof  the  city  of  St. 
Louis,  to  compel  Henry  "W.  Williams,  recorder  of  voters  for  said  city,  to  allow 
the  relators  to  inspect  and  take  copies  of  the  registration  books  and  lists  of  the 
voters  therein,  for  the  purpose  of  holding  a  primary  election,  under  the  primary 
olection  hiw,  of  March  27,  1875.  (Acts  of  1875.  p.  54.)  The  respondent  made 
return  to  the  alternative  writ,  and  the  relators  demur  thereto. 

CharUa  B,  Stark,  for  relators.  A.  i&  J.  ff,  Lee,  {Benry  W,  WiUiamitpro 
M,)  for  respcndent. 

BxAOE,  J.  This  case  stands  on  a  dera  urrer  to  the  return  made  to  the  alter- 
native writ  of  mandamv*.   The  relators  aver  in  the  petition  and  writ  that 
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theyoottstltnte  the  Democratic  central  committee  of  the  city  of  St.  Louis,  the 
Democratic  party  being  a  voluntary  political  organization;  that  a  ^neral 
election  will  be  held  in  thia  state  on  the  6tb  of  November,  1888,  for  the  etec- 
tion  of  various  officers;  that  a  number  of  conventions  are  to  be  held  by  the 
Democratic  party  to  nominate  candidates  for  such  offices,  and  that  delegates 
are  to  be  selected  from  the  city  of  St.  Louis  to  attend  those  conventions;  that 
local  officers,  such  as  constables,  are  to  be  put  in  nomination  by  the  party  oi^n- 
ization;  that  on  April  11,  1888.  the  relators,  as  such  committee,  paaseid  a  ree- 
olution  declaring  it  to  be  to  the  interest  of  the  party  to  select  the  before- 
named  delegates  and  the  candidates  for  the  local  offices  by  a  primary  election, 
to  be  held  under  the  primary  election  law  of  1875;  that  at  the  sometime  tbey 
instructed  a  committee  to  prepare  and  report  plans  and  the  form  of  notice  to 
be  given  of  such  election;  that  to  hold  such  primary  election  it  Is  necessaiy 
that  the  judges  and  clerks  thereat  should  have  copies  of  the  registration  books 
and  registration  lists  in  the  custody  of  the  respondent,  who  is  reoordfr  of 
voters  under  the  act  of  1883;  and  the  command  of  the  alternative  writ  is  that 
respondent  permit  relators  to  inspect  the  registration  books  and  lists,  and 
take  copies  thereof. 

1.  In  respect  of  some  of  the  material  averments  of  the  petition  the  respond- 
ent makes  return  thereto  by  saying  that  he  has  nu  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether,  etc. ;  reciting  the  allegation.  This  is 
true  in  respect  of  the  allegation  that  the  relators  constitute  the  managing 
committee  of  said  pnrty  in  iil.  Louis,  anil  the  reUturs  challenge  the  sufficiency 
of  such  a  denial.  The  practice  act  permits  this  form  of  a  denial  in  an  answer 
in  ordinary  ci  vil  suits.  At  the  adoption  of  the  practice  act,  in  1849,  it  was 
provided,  by  section  6  of  article  30,  that  the  act  should  not  affect  proceedings 
upon  mandamua  until  otherwise  provided.  At  the  present  time  the  article 
relating  to  amendments  is  in  express  terms  made  to  apply  to  writs  of  man- 
damtui  thus  showing  by  clear  implication  that  in  othor  respects  it  does  not 
•pply.  Hence  we  held  in  State  v.  Barkhardt,  59  Mo.  79.  that  the  general 
provisions  of  the  practiceact  allowing  all  persons  having  an  interest  in  the 
■uit  to  be  made  pbUntifls  or  defendant  had  no  application  to  pioceijdings  by 
mandamiu.  It  la  therefore  clear  that  the  return  must  conform  to  the  cont> 
mon-lawrulee;  and  this  1b  none  the  less  so  becaaae  the  relator  may  plead  to  or 
traverse  all  or  any  of  the  facts  stated  in  tiie  return.  High  says:  "Unless, 
tiierafore,  the  alternative  writ  is  quashed,  the  respondent  Is  bound  to  make 
return,  and  to  set  tosth  either  a  positive  denial  of  the  truth  ot  the  allegations 
contained  in  the  writ  on  whl(&  the  relator  founds  his  claim  tot  relief,  or  to 
state  other  facts  sufficient  in  law  to  defeat  the  relator^s  rteht."  High,  Extr. 
Bern.  S460.  Subetantially  the  same  mie  is  laid  down  in  Uos.  Mand.  210, 
and  in^opp.  Mand.  890.  Every  distinct  and  material  allegation  In  tbe  writ, 
if  intended  to  be  controverted,  must  be  denied,  and  the  traverse  moat  be  sin- 
gle, direct,  and  certain,  Sarwood  v.  MarsfuUl,  10  Md.  451;  Com.  v.  Com- 
mlaUmera,  S7  Fa.  St.  287.  Tested  by  these  rules,  a  denial  on  information  and 
belief  is  insufficient,  and  the  material  averments,  thus  attempted  to  be  denied, 
must  be  taken  as  admitted.  It  may  be  stated  tliat  some  of  the  denials  on  in- 
formation, etc.,  relate  to  averments  in  tbe  writ  which  are  ^ther  ooad.usiona 
of  law  or  wholly  immaterial. 

2.  Under  the  act  of  1883,  tlie  recorder  of  voters  must  make  a  registration 
b04^  for  each  election  precinct,  and  the  citizen  can  only  vote  in  tbe  election 
precinct  where  bis  name  is  registered,  and  in  which  he  is  registered  as  a  resi- 
dent. Copies  of  these  registration  lists,  as  coiTected  by  a  hoard  of  revision 
anterior  to  each  election,  are  made  out  by  the  recorder,  and  delivered  to  the 
judges,  and  by  them  returned  to  the  recorder  aftei'  the  election.  It  is  these 
lists  of  which  relnturs  desire  to  take  copies,  and  which  the  respondent  refuses 
to  permit  them  to  do,  tliough  it  stands  admitted  that  he  permlta  them  to  freely 
Inspect  the  books  and  lisn.  Tlie  recorder  seems  to  think  that  because  he 
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must  sirfely  keep  these  r^atratloa  lists,  that  he  ought  not  to  permit  copies  of 
them  to  be  made;  but  in  this  he  Is  in  error.  They  are  public  recordSt  and  open 
tu  Inspection  like  other  public  records.  We  said  In  Stote  t.  H6l>liteelle,  86 
Mu.624:  "While  we  regard  the  poll-booifcs  as  belonging  to  that  class  of  public 
records  open  to  Inspection  when  the  applicant  who  desires  to  inspect  them 
shows  that  the  paipose  of  Inspection  is  to  vindicate  some  public  or  private 
right,  the  courts  will*  by  mandamus,  compel  the  inspection  on  eraiditton  that 
the  inspection  be  made  under  such  reasonable  rules  and  regulations  as  the 
court  or  officer  having  them  In  charge  may  impose."  With  greater  reason  may 
it  be  said  these  registration  lists  are  public  records.  The  right  to  inspect  quite 
carries  with  it  the  right  to  take  a  copy  We  think  the  same  rules  of  law  may 
be  applied  to  these  lists  that  prevail  in  respect  of  the  records  of  municipal  cor- 
porations,  aa  to  which  Dillon  a^ys:  "It  snob  a  corporation  should  refuse  to  give 
inspection  thereof  to  any  person  having  an  interest  thw^n,  or,  perhaps,  for 
any  proper  purpose,  to  any  inhabitant  of  the  corporation,  whether  he  had  any 
special  or  private  interest  or  not,  a  writ  of  mandamim  would  tie  to  command 
the  corpOTation  to  allow  such  inspection,  and  copies  to  be  taken*  under  reo* 
flonable  precautions  to  secure  the  safety  of  the  originals."  2  DHL  Mun.Gorp. 
^3d  £d.)  I  b48.  As  to  the  records  of  municipal  corporations.  High  makxs  this 
qualiUcation  to  relief  by  the  writ  of  mandamtu :  It  Is,  of  course,  essential 
to  the  exeroise  of  the  jurisdiction  in  such  cases  that  the  relator  should  show 
some  interest  in  the  records  which  he  seeks  to  inspect,  and  it  may  well  be 
doubted  whether  the  writ  would  in  any  cas«  be  allowed  upon  the  relation  at 
a  mere  stranger.  High,  Extr.  Rem.  (2d  £d.)  §  830.  If  these  registration 
lists  can  be  of  any  use  to  the  relHtors  in  holding  their  primary  flections,  then 
they  have  shown  such  an  interest  as  entitles  them  to  take  copies.  The  pri- 
mary election  law  of  Miu'ch  27, 1875,  (Acts  1875,  p.  54,)  authorizes  any  volun- 
tary  political  organization,  by  a  majority  vote  of  its  city  central  committee,  to 
hold  a  primary  election  for  the  selection  of  delegates,  and  for  the  nomination 
of  ciindidates  for  public  offices.  The  voters  at  the  primary  elections  must  be 
qualified  to  vote  in  the  precinct  where  the  election  is  being  held  at  the  next 
state  or  municipal  election.  To  tliis  extent  the  primary  Section  law  defines 
the  qualification  of  the  voters,  and  to  this  extent  the  r^istration  lists  will 
furnish  the  primary  and  best  evidence  of  the  qualifications  of  persons  who 
seek  to  vote  at  such  elections.  In  other  respects  the  law  gives  the  committee 
power  to  prescribe  the  qualifications  of  the  voters,  evidently  having  reference 
to  their  party  affiliations.  The  argument  is  made  that  the  registration  lists 
can  tie  of  no  use  or  benefit  to  the  relators,  because  they  do  not  show  who  are 
and  who  are  not  Democrats,  and  because  out  of  the  80,000  registered  voters 
-only  39,000  belong  to  the  Democratic  party.  If  one  desired  a  copy  of  a  public 
record  to  use  Is  a  litigated  case,  it  would  be  no  answer  to  bis  demand  therefor 
to  say  or  even  show  that  the  copy  would  not  make  full  proof  of  the  issues,  or 
that  it  contained  some  matters  of  no  value  to  him.  The  registration  lists  are 
■certainly  the  best  evidence  of  some  of  the  indispensable  qualifications  of  the 
voters,  and  that  is  enough.  It  may  be  that  the  right  of  persons  to  vote  at 
these  elections  can  be  tried  wholly  by  the  oath  authorized  to  be  administered 
by  section  4  of  the  primary  election  law ;  but.  be  that  as  it  may,  we  are  of  the 
opinion  that  the  registration  lists  are  competent  evidence  at  these  elections, 
and  we  see  no  reason  why  they  may  not  be  used,  and  especially  in  view  of  the 
fact  that  the  judges  of  such  elections  are  sworn  to  protect  the  election  from 
frauds.  The  law  seems  to  throw  its  protecting  arm  around  such  elections, 
and  we  conflude  that  the  recorder  ought  to  permit  copies  of  the  registration 
lists  to  be  made  to  use  at  snob  elections.  No  question  of  publlo  policy  tat- 
bids  it. 

There  is  another  matter  deserving  of  consideration,  and  it  is  this:  Before 
an  election  can  be  held  under  the  primary  election  law,  the  managing  commit 
tee  must  give  pablle  BOtloei  stating*  among  other  things,  the  purpossi  time^ 
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and  place  of  holding  the  elections,  the  qualifications  of  the  voters,  and  that 
the  election  will  be  held  under  the  "primary  election  law."  It  is  a  conceded 
fiict  un  the  pleadings  that  no  notice  has  been  given.  To  take  copies  of  these 
lists  for  all  of  the  precincts  must,  to  a  considerable  extent,  interfere  with  the 
work  of  the  recorder;  and  since  it  stands  admitted  that  he  has  and  does  allow 
the  relators  free  and  full  inspection  of  the  books,  which  is  sn£Bcient  for  all 
'  prelirainaiy  purposes,  we  are  of  the  opinion  that  he  ought  not  to  be  required 
to  allow  the  copies  to  be  taken  until  the  notice  has  been  given,  and  a  necessity 
for  the  use  of  tUu  copies  made  certain. — until  there  is  some  real  occasion  for 
the  use  of  them.  What  we  have  said  is  enough  to  establish  the  right  to  take 
copies  when  there  is  a  real  occasioa  for  their  use.  The  demnner  la  ovemzledr 
and  the  peremptory  writ  denied. 

Bat,  J.,  absent.  Nokton,  G.  J.,  and  Bbao£»  J.,  concur  in  the  result. 
Shbbwood,     concurs  in  all  that  is  said. 


MniXEBT  v.  HcGamn. 

{Supreme  Court  of  MiasourL  June  18,  1888.) 

JusnOES  or  thb  Pbaob — Appointhrnt — Residbnce. 

By  Rev.  St.  Mo.  %  2810,  no  person  is  ell^ble  to  the  office  of  justice  of  the  peace 
wbo  shall  not  have  bees  an  InhaliltaDt  of  the  township  for  which  he  is  choseD 
^  months  before  taU  electiOD.  Section  2806  divides  the  <^t7  ttf  St.  Lonis  into 
districts  for  the  eleotioD  of  justioes  of  the  peaoe.  By  section  2800  a  jnstloe  elected 
under  section  shall  hold  his  court  In  the  district  for  which  he  is  elected,  and,  it 
he  removes  his  ofQoe  Out  of  the  district,  his  office  shall  be  deemed  vacated.  Bec- 
tion  3066  provides  that  the  powers  and  jurisdiction  given  by  that  chapter  to  county 
or  township  offloers  are  also  given  to  the  like  offloers  in  any  city  not  within  aoounty, 
or  any  district  in  such  city.  Held  thai,  to  be  eligible  to  the  office  of  jastioe  at 
the  peace  of  a  district  in  St.  Louis,  a  person  must  have  been  a  resident  of  such  dis- 

I      trict  six  months  before  his  appointment  or  election. 

Appeal  from  St.  Louis  circuit  court;  Elubr  B.  Adahb.  Judge. 
Transferred  from  St.  Louis  court  of  appeals. 

Jo/t7t  if.  Holmes  and  A.  B.  tiareseftet  for  appellant.  John  J.  MoCatm* 
tor  respondent. 

KoRTON,  G.  J.  This  suit  was  brought  in  the  drcnit  court  of  the  city  of  St. 
Louis  to  recover  the  fees  received  by  defendant  while  acting  as  a  justice  of 
the  peace  in  the  Fifth  district  in  said  city  from  November,  1880*  till  Novem- 
ber, 1882.  Defendant  obtained  judgment  on  the  trial,  from  which  the  plain- 
tiff has  appealed.  The  record  discloses  the  following  state  of  facts:  That,  a 
vacancy  having  occurred  in  the  office  of  j  ustice  of  the  peace  for  the  Fifth  district 
In  the  city  of  St.  Louis,  plaintiff  Mullery  was  appointed  to  fill  it  by  the  mayor 
of  said  city  in  October,  1879;  that  said  Mullery,  at  the  time  of  said  appoint 
ment,  and  for  two  or  three  years  previous  thereto,  lived  with  his  family  in  the 
Seventh  district  in  said  city;  that  after  his  said  appointment  he  opened  and 
kept  an  office  at  No.  623  Chestnut  street,  In  said  Fifth  district;  that  in  \o- 
veml)er,  1880,  defmdant  was  elected  a  justice  of  the  peace  in  and  for  aaid 
district,  and  tbere^ter  plainUfl  delivered  to  defendant  such  records  as  he  had 
pertaining  to  saSA  office,  and  sold  out  his  office  effects,  furniture,  sign,  etc.,  a 
part  of  them  being  sold  to  defendant;  tlut  plaintiff  thert»fter,  in  December, 
1880,  went  to  work  for  Justice  Monahan  in  the  Sixth  district,  and  in  the  month 
of  January,  1881,  contracted  to  work  for  said  Monahan  in  said  district  at  ■ 
monthly  salary,  and  continued  to  work  under  said  contract  till  November, 
1882;  tliat  defendant  opened  an  office  as  justice  of  the  peace  in  said  Fifth 
district  in  Novanber,  1880,  and  acted  as  such  justice  till  November,  1882,  re- 
ceiving the  fees  incident  to  the  office  during  that  time;  that  in  June,  1881, 
qtto  warranto  proceedings  were  instituted  by  the  state  to  oust  defendant  from 
aaid  office  of  justice  of  tiie  peace  as  an  intruder,  which  resulted  in  a  judgment 
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of  omter,  tiu  ease  In  irhkib  this  jndgraent  was  Tendered  being  reported  in  81 
Mo.  479,  where  It  is  held  that  defendant  acquired  no  title  to  said  offloe  under 
the  election  held  in  1880.  After  the  rendition  of  this  opinion,  the  mayor, 
acUng  upon  Uie  bdief  that  there  was  a  vaoanoy  in  the  said  oQlce,  aj^inted 
defendant  to  fill  it;  and  thereap<Hi  mother  proceeding  guo  toarranto  vras 
instituted  by  the  state  at  the  relaUtm  of  the  proaecnting  attomigr  to  oust  do- 
fendant,  which  culminated  in  a  judgment  oi  ouster;  tto  case  being  reported 
in  88  Ho.  386.  While  in  these  cases  it  in  held  that  defendant  had  no  title  to 
said  (^ce,  they  do  not  establish  plaintUT s  title.  Baring  the  pendency  of  this 
proceeding,  plaintifr  rnnatned  in  the  employment  of  said  Honabaa  under  his 
eontraet,  and  brings  this  suit  to  reoovor  the  fees  collected  by  defendant  as  said 
justice  from  November.  1880,  to  November.  1882. 

The  right  of  a  dtjure  officer,  who  is  ousted  of  his  ofSce  by  an  intrader.  to 
recover  from  such  Intruder  the  received  by  bim  daring  his  occupancy  of 
the  office,  cannot  be  serionsly  questioned.  But  before  such  recovery  can  be 
had  the  plaintiff  must  show  a  valid  title  to  the  offlce«  for  it  is  only  on  the 
theory  that  be  is  dejwre  an  officer  that  he  can  recover.  The  plaintiff  in  ^is 
case,  as  the  basis  of  his  title,  allies  that  on  the  29th  October,  1879,  he  was 
appointed  by  the  mayor  of  the  city  to  fill  a  vacanoy  in  the  said  office  of  justice 
of  the  peace  in  the  Fifth  district,  and  that  he  was  competent  and  qualified 
to  fill  said  office.  Defendant  in  his  answeravers  that  the  Sfdd  appointment  of 
plaintiff  was  null  and  void  for  the  reason  that  plaintiff  was  not  competent  or 
qualified  to  fill  the  oSian  in  question  at  the  time  of  his  appointment.  In  tbe 
replication  to  this  answer  plaintiff  denies  that  his  appointment  was  void  for 
the  reason  stated  in  the  answer,  and  avers,  on  the  contrary,  that  at  the  time 
of  his  appoinfanenthewas  oompetentand  qualified  to  holdsaid  office.  If  plain- 
tiff  was  an  inhabitant  of  the  Seventh  district  when  appointed  a  justice  of  the 
peace  for  the  Fifth  district,  and  if  section  2810,  Bev.  St.,  as  to  the  eligibility 
of  persons  to  the  office  of  justice  of  the  peace,  applies  to  the  districts  in  the 
city  of  St.  r^uis,  the  issue  presented  by  the  pleadings  above  quoted  must  be 
decided  in  favor  of  defendant.  Uectiou  2810  Is  as  follows:  "No  person  shall 
be  eligible  to  the  office  of  justice  of  the  peace  who  is  not  a  citizen  of  the 
United  States,  who  shall  not  tiave  been  an  inhabitant  of  this  state  12  months, 
and  of  the  township  for  which  he  Is  chosen  six  months,  next  before  his  elec- 
tion, if  such  township  shall  have  been  so  long  established;  but,  if  not,  then  of 
the  township  from  which  the  same  shall  have  been  taken."  By  section  2805 
the  city  of  St.  Louis  is  divided  into  14  districts  for  the  election  of  justices  of 
the  peace,  each  of  which  is  entitled  to  one  justice  ef  the  peace,  except  the 
Fourth,  which  is  entitled  to  two,  and  the  Fifth,  which  is  entitled  to  three.  It 
further  provides  that  the  mayor  and  city  register  shall  have  the  same  powers 
as  are  conferred  upon  the  county  conrt  and  coun^  clerk,  respectively,  relating 
to  justices  of  the  peace.  By  section  2806  it  is  provided  that  justices  elected 
under  the  provisions  of  section  2805  shall  hold  their  oourts  in  the  districts  for 
which  they  were  elected,  and,  whenever  such  justice  shall  remove  his  office 
out  of  the  district,  he  shall  be  deemed  to  have  vacated  his  office,  and  he  shall 
thereupon  proceed  as  provided  in  case  of  removal  from  a  township.  By  sec- 
tion 3065  it  is  provided  that  "in  every  case  when,  by  this  chapter,  power  or 
jurisdiction  is  given  to,  or  the  performance  of  any  duty  is  impostd  upon,  any 
officer  in  a  county  or  township,  the  same  power  and  jurisdiction  shall  be  held 
to  be  given  to,  and  the  performance  of  tbe  same  duties  shall  iw  held  to  be 
imposed  upon,  the  lilce  officer  or  officers  in  any  city  not  within  a  county, 
or  any  district  in  such  city.  *  *  *"  It  is  clear,  we  think,  from  these 
statutory  provisions,  that,  as  to  the  eligibility  of  persons  to  tbe  office  of  justice 
of  the  peace,  the  districts  in  the  city  of  St.  Louie  bear  the  same  relation  to 
the  city  that  municipal  townships  du  to  the  various  counties,  and  these  terms 
in  section  2806  and  3065  seem  to  l>e  used  as  convertible  and  equivalent.  Un- 
der this  view,  a  person  to  be  eUgible  to  the  ofllce  of  justice  of  the  peace  in  a 
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dlatiiot  in  tin  dty  of  St.  Looli,  among  other  qnalifieatloM  mentlaned  In  mi> 
tloD  2805*  must  baye  bem  an  lDbia>ltant  oC  sach  dlstriot  six  months  next  be- 
fore his  election  or  appointment.  And  Inasmuch  as  at  the  time  of  plaintiiFs 
appointment  It  satisfactorily  ai^mrs  from  bis  own  evidence  that  he  was 
not  an  inhabitant  of  said  Fifth  district,  but  was  at  said  time  and  had  been  fax 
two  or  more  years  previous  an  inhabitant  of  the  Seventh  district  in  said  city, 
he  was  not  eligible  to  the  office  when  a^lnted,  and  is  not,  therefbre.  entitled 
to  recover  the  fees  for  which  he  sues.  ataU  v.  Bkerwood,  42  Mo.  184;  Stata 
V.  Boal,  46  Ho.  528. 

There  are  other  grounds  upon  which  plidntiff's  right  to  recover  mi^t  well 
be  denied,  but,  in  the  view  we  have  takm  <rf  the  case,  it  is  unnecessary  to 
consider  them.  The  Judgment,  we  think,  is  for  the  right  party,  aad  it  is  hereby 
affirmed. 

AU  ooncnr,  except  Rat,  J.,  absent. 


CmoAQO.  B.  I.  A  P.  Bt.  Oo.  o.  Toini«  «t  aL 

{Supreme  Court  of  UUeawrL  Iva»  U,  168S.} 
1.  HraHTTATB— BsTABUsmitMT  bt  Statctobt  PaoonDnres— JvaiSDionoirAi.  Kaqoi- 

Rev.  St.  Mo.  1 0986,  provldeft  that  uipUoatioiu  for  the  MtAbUahmeut  of  new  roads 
•hall  be  made  by  ffm^on,  algoed  07  at  least  12  householders  of  the  township 
through  which  tSe  proposed  road  Is  to  run,  8  of  whom  shall  be  of  the  immedlats 
neighborhood.  Section  0909  requires  pnblto  notice  of  snob  applloatioo.  Held,  oa 
oerMomri  to  remove  proceedings  to  open  a  pablio  road  from  the  oonnfe^  court  to  the 
4droait  court,  when  it  did  not  appear  on  the  face  of  the  prooeedinga  that  these  aec- 
llons  had  been  complied  with,  that  the  proceedings  should  be  quashed,  the  juris- 
dictional reauisites  not  being  afflrmattveV  shown,  although  the  petition  stated  the 
xesidence  of  the  petitioners  as  complying  with  section  6(06,  and  the  order  redtiitg 
the  flllng  of  tba  petition  stated  that  ane  legal  ootiioe  of  the  mqpttcatlon  had  been 
given, 
fl.  Same. 

Bev.  St.  Mo.  I  QOSr,  relating  to  opening  publlo  roads,  redtes:  "The  oommls- 
stoner  shall  take  the  relinquishment  of  the  right  of  way  of  all  persoas  who  may 
give  snoh,  and  make  report  thereon.  The  oommlsslouer  shall  also  state  in  his  re- 
port the  name*  at  all  persona  who  have  reUnquished  *  *  *  or  failed  to  relin- 
quish the  rijght  of  way,  giving  the  names  of  both,  and  the  reasons  therefor.* 
Seld,  that  this  contemplates  a  conference  between  the  land-owners  and  the  oom- 
missloner,  which  must  aflirmaUvely  appear  on  the  faoe  of  the  proceedings  befwe 
the  ooun^  oonrt  can  take  jurisdiction  to  apptrint  jonvt  to  assess  damages. 

Appeal  from  circuit  court,  Olinton  county;  QtBoaas  W.  I>uhNi  Judge. 
M,  A..  Low  and  Thos,  S,  Tumeif,  tor  appellant.  A.  J.  JitAoiwe,  for  re- 
spondent. 

Sherwood,  J.  By  oertiorari,  the  Chicago,  Bock  Island  A  Pacific  Bail- 
way  Company  brought  up  to  the  circuit  court  certain  proceedings  had  in  the 
county  court  for  opening  a  public  road;  and,  when  the  proceedings  of  the 
county  court  were  thus  brought  up  for  revision,  moved  toquaeh  them  for  rea- 
sons to  be  presently  noticed.   This  motion  was  denied. 

Whenever  the  proceedings  of  a  court,  summary  In  their  nature,  are  bad 
with  the  view  to  talce  or  condemn  the  property  of  a  citizen,  it  mnst  affirm- 
atively appear  on  the  face  of  such  prooeedinga  that  all  facte  necessary  to  con- 
fer jurisdiction  existed  before  final  Hction  taken  in  the  tribunal  depriving  the 
owner  of  his  property.  Such  Jurisdictional  requisites  do  not  afflrmatively  ap- 
pear in  the  case  at  bar.  Aside  from  a  mere  statement  to  ttiat  effect  in  the 
petition,  {Savkenstoe  v.  Railway  Co.,  86  Mo.  492;  Mitchell  v.  Railtoap  Co., 
82  Mo.  1U6;  King  v.  Railioay  Co.,  90  Mo.  520,  3  S.  W.  Bep.  217.)  it  does  not 
appear  that  12  of  the  petitioners  are  householders  of  the  township  ttut)ugb 
which  the  proposed  road  is  to  run,  nor  that  3  of  them  are  of  the  immedi^ 
neighborhood,  as  provided  in  section 6985;  nor  that  noticeof  the  intended  ap- 
plication  for  the  road  liad  been  ^ven  by  hand-UUs,  etc.,  20  days,  etc.,  aa  if- 
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uired  by  section  6936.  The  statement  in  the  order,  reciting  the  fact  of  the 
ling  of  the  petition,  that  due  legal  notice  of  the  intended  application  was 
proved,  does  not  meet  the  requirements  of  the  statute,  nor  cause  tbe  neces- 
.a&ry  facts  to  atfirmatively  appear.  Van  Wickle  v.  Railroad  Co.,  14  N.  J.  Law, 
162.  The  fact  of  notice  having  been  given  in  the  mode  pointed  out  by  the 
rstatute  is  as  much  a  jurisdictional  prerequisite  as  is  the  residence  of  the  stat- 
utory number  of  petitioners.  If  either  be  lacking,  the  jurisdiction  fails,  and  for 
the  obvious  reason  that  such  proceedings,  being  In  iiwitum,  in  derogation  of 
common  law  and  common  right,  are  always  regiuded  as  strictissimi  juris, 
.and  receive  no  help  from  intendments  or  implications,  and  so  this  court  bas 
repeatedly  held.  Bllt  v.  Railroad  Co.f  51  Mo.  200.  and  cases  cited;  Jefferaon 
Co.  V.  Cotoan,  64  Mo.  234;  Whitely  v.  Platte  Co.,  78  Mo.  30;  Zimmerman  v, 
Snowden,  88  Ma  218;  Anderson  v.  Pemberton,  89  Mo.  61.  1  S.  W.  Rep.  216; 
■Colvau  V.  Judy,  73  Mo.  651;  RaUi-oad  Co.  v.  Campbell,  62  Mo.  585. 

Again,  section  6987  says  that  "the  commissioner  sball  take  the  relinquish- 
ment of  the  right  of  way  of  all  persons  who  may  give  such,  and  make  report 
thereon.  The  commissioner  shall  also  state,  in  his  report,  the  names  of  all 
persons  who  have  relinquished  the  right  of  way,  or  who  have  failed  to  reliiw 
-quish  the  right  of  way,  giving  the  names  of  both,  and  the  reasons  therefor.** 
It  is  quite  apparent  from  tbe  provisions  of  this  section  that  it  contemplates  a 
conference  between  the  commissioner  and  the  ownera  of  the  right  of  way 
^long  the  proposed  route;  for  how  else  could  he  report  to  the  county  court 
what  persons  had  relinquished  the  right  of  way,  and  what  persons  had  failed 
to  do  so,  "giving  the  names  of  butb,  and  the  reasons  therefor,"  or  how  could 
be  take  the  relinquishments  of  persons  willing  to  make  them?  It  does  not 
.appear  that  the  commissioner,  in  this  case,  discharged  Ms  duty  in  this  par- 
ticular. And  it  is  only  upon  failure  of  a  land-owner  or  land-owners  to  re- 
Jinquisb  that  the  county  court  has  any  authority  to  appoint  three  freeholders 
to  view  the  premises  and  assess  the  damages.  Section  6938.  Tbe  failure  of 
the  owner  to  relinquish  thus  becomes  a  jurisdictional  fact,  and  the  rule  laid 
down  in  Ells'  Case,  supra,  and  subsequent  cases,  applies.  As  was  aply  said 
in  a  previous  case  in  this  court,  when  treating  of  the  subject  now  in  hand: 
"The  power  to  take  property  for  public  use  witliout  the  consent  of  tbe  owner 
iB  in  derogation  of  the  rights  of  tbe  citizen,  and  can  only  be  justified  on  the 
grounds  of  absolute  necessity;  and,  when  exercised,  the  power  conferring  tbe 
rigbt  must  be  strictly  adhered  to  and  complied  with.  It  Is  no  answer  to  say 
that  certain  things  in  a  given  enactment  conferring  the  authority  do  not  ap- 
pear to  be  essential.  Everything  is  essential  which  the  law  has  said  should 
be  done  before  this  high  prerogHtive  can  be  carried  out  and  enforced."  Leslie 
v.  St.  Louis,  47  Mo,  474.  But,  furthermore,  the  writ  of  certiorari  is  In  the 
nature  of  a  writ  of  error,  and  operates  in  a  similar  way.  Water  Power  Co.  v. 
Commissioners,  112  Mass.  206  ;  3  Bouv  Inst.  556.  By  it  errors  which  might 
not  be  fatal  in  a  collateral  proceeding  may  be  the  basis  <MC  redress.  The  judg- 
juent  should  be  reversed,  and  the  cause  remanded, 

.Bay,  J.,  absent.   The  other  judges  concur. 


Dahlstrom  t).  St.  IjOUIS,  1.  M.  &  8.  Rr.  Co, 

{.Supreme  Court  of  MiesourL  June  18, 1888.) 

RAHBOAD  COMFANIEa — ACCIDSKTS  AT  CROSSINGS — TREBPASBERS. 

Ooewho  croBses  a  railroad  track  !□  acltyatapointlOO  feet  dlBtant  from  the  street 
eroMioff,  at  an  opening  in  a  train  of  cars  BtAnding  on  tbe  track,  there  being  no  erl- 
denoe  that  such  opening  was  made  for  pedestriana  to  paaa  through,  or  thm  It  was 
ever  used  for  that  purpose,  is  a  trespasser,  and  oroases  at  his  pent 

Sua— NSQUGBNOB— iKBTBUOTlOIfS. 

In  an  acUon  for  nersonal  injuries,  where  it  appears  that  at  tbe  time  of  the  Injury 
plalatlfl  waa  orosnng  defendant's  railroad  tracs  at  a  place  where  he  had  no  nght 
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to  be,  an  iactraotiUm  that  "although  a  penon  murbe  Improperly  or  nnlawfuHrnpoa 
a  railroad  track,  that  alone  vrill  not  discharge  the  company  *  •  •  from  xoa  ob- 
serranoe  of  raivonable  care,  and,  U  such  perBou  is  *  *  *  injared,  the  oompany 
will  be  reeponslble  If  ita  employes  could  nave  avoided  the  aocident  or  the  exemAM 
of  reasoDable  and  ordinary  care  and  watobf  ulness, "  should  be  qoaUned  by  the  ad- 
dition of,  "after  discovering  the  danger  or  peril  of  the  Injured  person  on  the  track 
at  the  time,  or  if  by  the  exercise  of  ordinary  diligence  hia  peril  could  have  been  dis- 
cover^ in  time  to  have  avoided  lojarlog  him. " 
8.  SuiB. 

In  an  action  for  personal  injuries,  where  it  i^pears  from  the  petition  and  plain- 
tiff's evidence  that,  at  the  time  of  the  injury,  plaintiff  was  a  trespasser  on  defend- 
ant's railroad  track,  an  instruction  tbst,  if  the  injury  was  caused  by  the  negligence 
of  defendant's  servants,  as  charged  in  the  declaration,  and  without  any  greater 
want  of  oare  on  plaintiff's  part  than  was  reasonably  to  be  expected  from  a  person 
of  ordinary  care  and  prudence  in  hia  aituation,  pintnriff  fras  entitled  to  rocover,  is 
erroneous. 
4.  Samk. 

In  an  action  against  a  railroad  oompany  for  personal  injuries,  where  the  petition 
oharges  that  the  place  of  injury  was  "near"  the  regular  crossing,  and  plaintiff's 
evidence  shows  that  it  was  100  feetdiatant  from  the  street  taossing,  at  a  temporary 
opening  in  a  train  of  cars  standing  on  the  track,  and  there  is  no  evidence  that  the 
public  was  accustomed  to  cross  there,  an  Instruction  as  to  an  injury  ocourriug  at  a 
place  where  the  public  was  accustomed  to  cross  is  erroneous,  as  not  coaflning  the 
jarj  to  the  Injury  and  negUgeiuw  alleged  in  the  petition. 

Appeal  from  St.  Louis  circuit  court;  William  H.  Hohbr,  Judge. 

Action  by  John  F.  Dahlstrom  against  the  St.  Louis,  Iron  Mountain  A 
Southern  Railway  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
That  part  of  the  third  instruction  referred  to  in  the  opinion,  and  necessary  to 
its  full  understanding,  is  as  follows:  "If  the  jury  believe  from  the  evidence 
that  the  injury  to  plaintiff  was  caused  by  the  negligence  of  defendant's  serr- 
ants,  as  charged  in  the  declaration,  and  without  any  greater  want  of  care  on 
the  part  of  plaintiff  than  was  reasonably  to  be  expected  from  a  person  of 
ordinary  care  and  prudence  in  the  situation  in  which  he  fouhd  Mmself 

£ laced,  then  the  plaintiff  is  entitled  to  recover,  and  the  verdict  should  be  In 
is  fiivor." 

JBennett  Pike,  for  appellant  Pattiaon  cfi  Crane,  for  appellee. 

Norton.  G.  J.  This  Is  an  action  to  recover  damages  for  personal  injariea 
alleged  to  have  been  occasioned  by  the  ne^igent  and  careless  management  of 
defendant's  engines  and  cars,  in  whidi  pla^btiff  had  judgment,£rom  which  de- 
fendant has  appealed.  It  is  allied  in  the  petition  that  pUinUfl.  "while  ia 
the  act  of  crossing  Main  street,  near  Chouteau  avenue,  ia  the  city  of  St. 
Louis,  was  run  over  and  injured  hy  defendant's  engine  and  cars,  through  ct 
on  account  of  defendant  negligently  and  carelessly  managing  said  engine  and 
cars,  both  by  running  at  a  greater  rate  of  speed  than  was  justifiable,  by  not 
having  an  employe  on  the  ends  of  the  tnUn  to  warn  pedeetrians  and  ke^  a 
lookout,  by  not  giving  any  warning  of  the  approach  of  said  engine  and  cars 
sounding  a  bell  or  whistle,  or  otherwise,  by  obstruecing  the  regular  crossing  for 
a  great  length  of  time,  thereby  compelling  pedestrians  to  walk  through  and 
among  moving  and  standing  trains,  and  by  not  providing  adequate  means  for 
the  safe  passage  of  pedestrians  across  a  necessary  and  dangerous  crossing." 
Plaintiff  is  the  only  witness  who  testified  in  regard  to  the  way  in  which  he 
was  injured,  and  his  evidence  is  to  the  following  effect:  That  on  the  day  he 
was  Injured  he  was  going  down  Chouteau  avenue  to  the  levee,  and  that  when 
he  came  to  Main  street  where  it  crosses  said  avenue  the  way  was  blocked  with 
cars  standing  across  it;  that  he  turned  south,  and  went  about  100  yards  down 
Main  street,  and,  discovering  an  opening  t>etween  the  cars, — 20  fe^  wide  as 
stated  in  his  examination  in  chief,  and  feet  wide  as  stated  in  his  cross-ex- 
amination,—tli  at  he  undertook  to  cross  Main  street  through  said  opening,  and 
was  struck  and  injured  while  doing  so;  that  he  kept  a  lookout,  but  hetml  no 
noise  before  he  was  struck  and  run  over.  There  is  nothing  whatever  in  Us 
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evidence  tending  to  show  that  the  opening  throagb  which  he  attempted  to  go 
was  either  made  by  defendant  for  pedestrians  to  pass  through,  or  that  it  was 
or  ever  had  been  used  hj  pedestrians  for  that  purpose,  and  in  so  using  it 
plaintiff  was  a  trespasser  on  defendant's  track,  and  defendant  owed  him  no 
duty  except  not  to  bijure  him,  it  after  discovering  his  peril  it  could,  by  the 
exercise  of  ordinary  care,  have  avoided  injuring  him,  or  could  by  tbe  exercise 
of  ordinaiy  care  have  discovered  his  peril  In  time  to  have  avoided  injuring 
him.  It  is  held  in  the  case  of  StiUson  v.  Railroad  Co.,  67  Mo.  671,  that  where 
a  strt-et  crossing  is  obstructed  by  a  train  of  Cars,  and  there  is  an  opening  in 
the  train  at  a  place  some  distance  from  the  crossing,  a  person  who  attempts  to 
pass  through  said  opening  does  so  at  bis  peril,  and  that  those  In  charge  of  the 
train  are  not  requited  to  ring  the  bell  or  sound  the  whistle,  aa  this  is  only  re- 
quired  in  approaohing  a  croesing.  The  following  instructions  were  given 
over  defendant's  objections:  "If  the  jury  believe,  from  tbe  evidence,  that  the 
injury  to  plaintiff  occurred  at  a  place  where  the  poblic  were  aooustomed  ta 
crossing  the  track  of  defendant;  that  plaintiff,  while  crossing  tbe  track,  ezer' 
ciaed  ordinary  care  and  prudence;  and  that,  by  reason  of  the  want  of  proper 
and  reasonable  care  on  tbe  part  of  the  agents  or  servants  of  defendant  in  the 
management  of  the  locomotive  or  cars,  plaintiff  was  run  over  and  injured, 
vliey  will  render  a  verdict  in  favor  of  plaintiff. "  (2)  "  The  jury  are  instructed 
that,  although  a  person  may  t>e  improperly  or  unlawfully  upon  a  railroad 
track,  that  alone  will  not  discharge  tbe  company  or  its  employes  from  the  o]>- 
servance  of  reasonable  care;  and,  if  sueh  person  is  run  over  by  the  train  and 
killed  or  injured,  the  company  will  be  responaible  if  its  employes  could  have 
avoided  theaoddent  by  Uieacerdaectf  reasonable  and  ordinaiy  caieand  watdi^ 
fulness." 

The  QtBt  instruction  given  is  cleaiiy  erroneooa,  in  this:  that  it  submits  to 
the  jury  a  question  not  made  by  the  petition,  viz..  that  the  injury  to  plaintiff 
occurred  at  a  place  where  the  public  were  accustomed  to  cross  the  track  of  de- 
fendant. The  petition  only  charges  that  the  place  of  Injury  was  near  the 
regular  crossing,  and  the  evidence  of  plaintiff  shows  that  the  place  where  he 
atU-mpttid  to  croas  the  tracks  of  defendant  was  a  hundred  feet  south  of  the 
street  crossing  at  a  temporary  opening  made  in  the  train  of  cars  standing  on 
the  track.  And.  besides  this,  there  is  not  a  particle  of  evidence  in  the  record 
that  the  public  was  aecustomed  to  cross  the  tracks  of  defendant  where  plaintiff' 
attempted  to  cross.  The  instruction  is  also  faulty  in  not  confining  tbe  juiy  to- 
the  negligence  alleged  In  the  petition. 

The  second  instruction  is  erroneons  In  not  being  qnalifled  by  tbe  addition 
of  the  following:  "After  discovering  the  danger  or  peril  of  the  injured  per- 
son on  the  track  at  the  time,  or  if,  by  the  exercise  of  ordinary  diligence,  his- 
pM-il  could  have  been  discovered  in  time  to  have  avoided  injuring  him." 

The  third  instruction  given  for  plaintiff  is  ateo  erroneous.  It  in  effect  told, 
the  jury  to  find  for  plaintiff  if  they  found  that  the  injury  to  plaintiff  whs 
caused  by  tlie  n^Ugence  of  defendant's  servants,  as  charged  in  the  petition, 
and  that  the  plaintiff  was  not  any  more  negligent  at  the  time  than  a  persuiv 
of  ordinary  prudence  and  care  would  have  been  in  a  similar  conUiliou.  ii'or 
tbe  errors  n<»ted  the  judgment  is  reversed,  and  cause  remanded. 

All  concur,  except  Ray,  J.,  absent. 


MoBTOAQB— RsneMpnox— Sbcdritt  for  Intbsbst. 

Under  Rev.  St.  Mo.  $  S298,  providing  that  land  mid  under  a  deed  of  truet,  and 
bought  by  the  resUii  <iite  tniit  or  his  as»i^9,  shall  be  Bubject  to  redemptioQ  within 
one  year  from  tbe  date  of  sale ;  and  Boctioo  SiitQ,  providlne  that  no  partv  shall  have 
the  beneflt  of  the  preoedlng  secUon  until  be  shall  have  given  security  zor  tbe  pay- 
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ment  of  Ijiterest  to  aoorae  itfter  the  sale,  saoh  aeoority  mttst  be  given  at  or  witbiQ 
a  reasDnable  time  after  the  time  of  sale,  and  a  bond  given  more  than  four  numtbs 
after  ttie  sale  does  not  give  any  right  of  redemption. 

Appeal  from  St.  Louis  drcnit  eouit;  Daniel.  Dillon,  Judge. 

dtleen  CampbsU,  for  appellant.   3fartin,  Laaghlin  A  Kern,  tor  reapdildent. 

Black,  J.  This  was  a  suit  to  redeem  from  a  sale  auder  a  deed  of  trust 
The  case  Is  here  on  appeal  from  a  final  judgment  sustaining  a  demurrer  to  the 
petition.  The  material  facts  tAe  these:  The  Union  Steam-Mills  Gomftanj 
made  two  deeds  of  trust  on  the  propertjr  to  secure  different  debts;  one  dated 
:24th  March,  1880,  and  the  other  the  aOth  July,  1882.  There  was  a  sale  b;  the 
trustee  under  the  second  deed  of  trust,  and  by  mesne  conveyances  the  title  to 
the  property,  subject  to  tlie  first  deed  of  trust,  became  vested  in  Lock  wood, 
as  assignee  of  the  Union  Flour^Mills  Company.  The  title  stood  in  this  oon- 
•dition  on  the  29th  September,  1884,  at  which  date  the  property  was  sold  un- 
■der  the  first  deed  of  trust.  Johnson  held  the  debt  secured  by  that  deed  of 
trust,  and  he  became  the  purchaser  of  the  property  at  the  trustee's  sale,  and 
received  a  trustee's  deed  of  the  same  date.  He  sold  to  SliUtery,  and  Slattery 
•to  the  defendant  the  elevator  company.  It  is  this  sale,  made  under  the  first 
•deed  of  trust,  from  which  plaintiff  seeks  to  redeem,  and  his  title  is  a  deed  from 
Lockwood,  the  assignee,  dated  26th  January,  1885.  He  bases  his  right  to  re- 
■deem  solely  upon  section  S298,  Rev.  St.  It  is  alleged  in  the  petition  that 
plaintiff  has  given  bond  and  security^  the  satisfaction  of  the  circuit  court  in 
favor  of  Johnson  for  the  payment  of  the  interest  to  accrue  after  the  sale,  and 
for  all  damages,  etc. ;  but  it  Is  not  stated  when  this  bond  was  given.  As  the 
tru8tee*a  sale  took  place  on  the  29th  September,  1884,  and  the  plaintiff  did  not 
^become  the  purchaser  from  Lockwood  until  26th  January,  1885,  the  bond 
must  have  been  given  some  four  months  after  the  trustee's  sale.  There  is  no 
«lHim  made  that  Lockwood  ever  gave  bond.  The  above  section  of  the  stat- 
■nte  declares  that  when  any  real  estate  shall  be  sold  under  a  deed  of  trust 
'pursuant  to  the  powers  therein,  and  shall  be  bought  by  the  cestui  que  trust  or 
bis  assigns,  the  same  shall  be  subject  to  redemption  within  one  year  from  the 
•date  of  sale,  and  the  purchaser  at  the  sale  shall  receive  a  certificate  of  sale  to 
hold  until  the  expiration  of  the  year.  The  next  section  (3299)  says:  "So 
party  shall  have  the  benefit  of  the  preceding  section  until  he  shall  have  given 
^securi^,  to  the  satisfaction  of  the  circuit  court,  for  the  payment  of  intttist  to 
^accrue  tufter  the  sale,  etc.  In  case  the  oitcuit  court  is  not  in  session,  aueh  se* 
-curity  may  be  taken  by  the  dork  of  said  ooart. "  Those  statutes  were  passed 
in  1877,  and  before  that  time  there  waa  no  redemptttm  in  such  oaaaa.  Thoe 
is  none  now,  unless  the  oonditiomi  of  the  statute  be  complied  wttb.  It  is  to 
be  observed  that  the  right  existB  only  when  the  os* tai  que  trust,  hts  aeaignes. 
•or  some  one  fOr  dther  of  them,  beoomeg  the  pui^aier.  No  party  shall  have 
tile  benefit  of  the  right  to  redeem  until  he  shall  give  aeenrity.  Give  secarity 
when?  If  be  can  give  bond  at  any  time  In  the  12  months,  th«i  be  need  not 
give  bond  nnHl  he  actually  ledeons,  and  the  giving  of  a  bond  or  aecority  at 
such  time  la  a  nscdess  ceremony.  The  security  is  designed  to  be  a  protection 
for  the  parehasw  from  the  date  of  the  sale.  This  is  uiown,  too.  liy  the  fint 
tltat  the  clerk  of  the  court  may  take  the  seonrlty  if  the  court  la  not  in  ses- 
sion. There  can  be  but  one  reasonable  oonstraction  put  upon  the  statute, 
and  that  is  that  the  security  must  be  ^ren  at  the  date  of  the  sale.  If  not 
then  given,  no  redemption  exists,  and  we  trustee  may  make  a  deed  at  once. 
If  the  beneficiary,  or  his  assignee,  should  bid  off  the  property,  then  the  tonstee 
should  allow  a  reasonable  time  to  appear  before  the  court  or  clerk,  and  give 
the  seourfty.  If  this  is  not  done  within  such  reasonable  time,  the  right  to  re- 
deem is  gone,  or,  rather,  does  not  spring  Into  existence;  and  the  trustee 
properly  make  a  deed,  Instead  of  giving  a  certificate  of  sale.  That  the  secori^ 
was  not  given  in  a  reasonable  time  in  the  present  case  Is  too  deu  to  admit  oC 
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any  doubt.  In  Johnson  t.  Atchison,  90  Mo.  48,  1  S.  W.  Bop.  751,  no  bond 
was  given,  and  hence  nothing  was  decided  aa  to  the  time  when  the  bond 
should  be  given.    The  judgment  is  affirmed. 

Bay,  J.,  absent.   The  otlier  judges  concur. 


HiLX  «.  Sherwood  et  ol. 

(Supreme  Court  of  Migaourt   June  18, 1888.) 

Taxatioit— Tjkx  Debd — Collatbiux  Attack. 

A  BherilTft  deed  to  a  purohMer  at  a  tax  sale  under  an  execution  on  a  jadgmemt  ren- 
dered in  the  cirooit  court  oo  a  liaok-taz  bill,  for  a  tax  properly  levied  and  aABessed, 
extended  and  returned  delinquent,  agalnftt  a  nou-reaideot  owner,  properly  served 
by  publlcatloB,  cannot,  In  ejectment  by  the  purchaser,  be  defeated  by  showing  that 
^e  taxes  for  that  year  had  been  paid  before  the  land  was  returned  delinquent  and 
the  tax  suit  instttnted.  VoUawiBg  Janet  r.  DriskeU,  7  B.  W.  Rep.  111.  Shxbwood,. 
J.,  dissenting. 

Appeal  from  circuit  court,  Kewton  county;  M.  G.  MoObbgob,  Judge. 
Joseph  Crovem,  for  appellantfl.   &«o.  Bnlhertt  respondent. 

Bbace,  J.  This  1b  an  action  of  ejectment  to  recover  possession  of  a  certain 
tract  of  land  in  Newton  county.  The  case  was  tried  by  the  court  without  a 
jury  on  an  agreed  statement  facts;  and  tHe  single  question  presented  on 
the  recocd  is  whether  a  sheriff's  deed,  in  regular  form,  to  a  purchaser  at  a  tax 
sale,  under  an  execution  on  a  judgment  rendered  in  an  action  in  the  circuit 
court  on  a  back-tax  bill,  in  favor  of  the  state,  at  the  relation  of  the  collector, 
fur  the  taxes  of  the  year  1877*  pr<q>er)y  levied  and  assessed,  extended  and 
turned  delinquent,  against  a  non-resident  land-owner,  properly  served  by  pulK 
lictttion  tA  notice.  In  an  action  tt  ejectment  by  such  purchaser  aaainst  suoh 
former  land-ownw,  can  be  defeated  by  showing  tiiat  the  taxes  on  the  land  for 
that  year  liad  been  paid  by  the  owner  before  the  land  was  returned  delinquent, 
and  before  the  suit  was  inatitated  on  tiie  baok-tax  bill,  and  that  there  were  no 
taxes  aetnally  doe  and  owing  on  said  land  at  the  time  It  was  returned  deltn- 
qaent  and  the  action  inatitated.  This  question  moat  be  answered  in  the  neg-^ 
ative,  on  the  anttHtrily  dt  the  following  cases:  Jones  t.  Driskell,  94  Mo.  — . 
7  S.  W.  Bep.  Ill;  AlUn  v.  MeCabe,  ^  Mo.  188,  6  8.  W.  Bep.  62;  Brown  t. 
Walkert  85  Ma  262 ;  Waishear  t.  KelUt/,  69  Mo.  843.  And,  as  it  was  so  an- 
swered 1^  the  circuit  court,  the  judgment  is  affirmed. 

All  oonour,  exeept  Bati  J.,  absent,  and  ShbrwooDi  J.»  who  dissents. 


ex  nZ.  JLSBxovsBfBxatOB  BBKwiNe  Ass'H  et  al,  e.  Dillon.  Judge.. 
ISwpreme  Oowt  of  JlfiMouri.  June  18, 1888.) 

AmtAI^EFFBCT— iNJnSCTlON. 

The  allowance  of  an  ^pe^  to  the  supreme  oourt,  on  affidavit  and  bond  from  a. 
final  decree  granting  anlnjunotion,  does  not  have  the  effect  of  dissolving  the  In- 
JtuetioD,  and  the  lower  oourt  has  jurisdiotion  to  punish  a  violation  of  auon  decree 
after  the  appeaL 

• 

On  raiginal  prooeedinga  for  writ  of  prohibition. 

Brood^ead  A  Baeussler,  for  relator.  A.  M.  BuUiwmt  B,  £.  Carter  *  and! 
Rataieur  A  TiffanUt  tot  respondent. 

Bbace,  J.  Fetitioo  for  writ  of  prohibition  against  respondent,  judge  of 
the  St.  Louis  circuit  court,  to  restrain  him  from  further  action  in  a  proceed- 
ing commenced  in  that  court,  on  the  suggestion  of  George  Olaisner,  against 
Adulpbua  Busch.  president  of  said  associatiun.  et  aZ.,  for  attachment  for  con- 
tempt  in  violating  a  decree  of  injunction  rendered  against  them  in  a  certain 
cause  therelolore  pending  in  said  court  wherein  the  said  Glaisner  was  |^n. 
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tlfl,  and  said  brewing  association  et  al.  were  defendants,  and  which  cause 
bad  theretofore  been  appealed  to  tlie  supreme  court.  Two  questions  are  pre- 
sented for  discussion  on  the  return  of  the  respondent,  to  which  the  petltioneiaT 
demur:  (1)  Did  the  allowance  of  the  appeal  to  the  snpreme  court  on  affidavit 
and  bond,  in  the  action  in  which  the  decree  of  injunction  on  final  hearing 
was  rendered,  have  the  effect  of  dissolving  the  injunction  decreed  by  the  cir- 
cuit court, — no  previous  temporary  injunction  having  been  granted  or  bond 
given  in  the  cause?  (2)  If  the  decree  of  Injaortion  remained  In  force  after 
the  appeal  to  the  supreme  court,  did  the  circuit  court  in  which  the  decree  was 
rendered  have  jurisdiction  to  punish  for  contempt  a  violation  of  that  decree 
after  such  appeal?  The  law  directly  apj^oable  to  the  case,  and  hy  which 
these  questions  are  to  be  determined.  Is  as  follows:  Bev.  St.  1879.  §  2703: 
"When  it  shall  appear  by  the  petition  that  the  plaintiff  Is  entitled  to  the  re- 
Uet  demanded,  and  such  relief  •  *  *  consists  in  lestrainlng  the  conimis- 
Bion  *  *  *  oi  some  act  of  the  defendant,  tiie  oommisslon  of  which,  dur^ 
Ing  the  continuance  of  the  litigation,  would  piodnce  tiU^T  to  the  plaintiff,  an 
inJuQCtionmay  be  granted  to  stayaoch  act."  Section  2710:  "No  injunction, 
nniess  on  final  bearing,  or  judgment,  shiUl  issue  in  any  ease  •  •  •  nnttl 
the  plaintiff  execute  a  bond,  with  sufficient  securUy ,  to  the  other  parfy,  in  such 
sum  as  the  coort  or  Judge  shall  deem  sufficient  to  secure  *  *  *  all  dam- 
ages that  may  be  occasioned  by  such  injonctlon.''  8ection2722:  "Theronedy 
by  writ  of  injunction  ahidl  exist  in  all  cases  •  •  •  to  prevent  tba  doing 
oi  any  legal  wrong  wliatever,  whenevo*.  In  the  opinlim  of  the  ooort.  an  ado* 
quate  remedy  cannot  be  afforded  by  an  action  for  damages.**  Section  lOK: 
^Every  court  of  record  shall  liave  powtf  to  ponisb  as  criminal  oontempt 
persons  guilty  of  •  «  •  willful  disobedience  of  any  prooess  or  order  law- 
fully Issued  or  made  it.**  Section  8710:  "Every  perami^Tleved  by  any 
flnsl  judgment  or  dedsion  of  any  circuit  court  *  •  *  may  make  Ids  up- 
peal,"  etc.  Section  S713:  "The  court  from  which  an  appe^  is  prayed  shall 
make  an  order  allowing  the  iqipea],  and  such  allowance  thereof  shall  stay  the 
mecution,  «  «  «  when  the  affiant,  *  *  *  together  with  two  suf- 
ficient securities,  shall,  during  the  term  at  vbieb  the  judgmmt  appealed  from 
was  rendered,  enter  into  a  recognizance, "  etc.  Section  8718:  "(hi  filing  such 
recognizance,  there  sball  be  a  stay  of  all  further  proceedings  upon  the  judg- 
ment appealed  from,"  etc.  Section  3776:  "The  supreme  court  in  appei^ 
*  *  *  shall  examine  the  record,  and  award  a  new  trial,  reverse  or  affirm 
the  judgment  or  decision  of  the  circuit  court,  or  give  such  judgment  as  audi 
court  ought  to  have  given,  as  to  them  shall  seem  agreeable  to  law."  etc. 

No  system  of  Jurisprudence  would  be  complete  that  did  not  embrace  within 
its  scope  a  plan  for  the  prevention  of  wrongs,  as  well  as  compensation  for 
violated  rights.  The  reason  for  tiie  existence,  in  our  system,  of  the  prevents 
ive  writ  of  injunction,  is  that  in  very  many  instances  the  commission  of  an 
act  violative  of  the  rights  of  others  is  not  susceptible  Of  adequate  compensa- 
tion in  damages.  In  statutes  enacted  for  the  purpose  of  regulating  the  ad- 
ministration of  this  remedy  by  the  courts,  the  snbstitution  of  the  inadequate 
remedy  of  compensation  in  damages  for  a  wrong  perpetrated  for  the  adequate 
remedy  designed  to  prevent  the  perpetration  o(that  wrong,  is  never  contem- 
plated, is  foreign  to  and  at  war  with  the  spirit  and  purpose  of  auoh  enact- 
ments, and  such  a  result  cannot  flow  from  a  proper  construction  of  -them. 
Nothing  can  be  found  in  the  letter  of  the  for^^ing  enactments,  or  in  the  hte- 
tory  of  our  legislation  on  the  subject,  to  warrant  it.  To  secure  a  party  against 
an  Infraction  of  his  rights  that  would  be  adequately  remediless  in  damages, 
the  statute  has  provided  that,  before  their  rights  are  definitely  ascertained 
and  declared,  a  provisional  writ  shall  issue,  restraining  tfae  threatened  wrong- 
ful act  pending  the  litigation  in  the  circuit  court.  In  such  cases  the  law  re- 
quires that  a  bond  be  given.  When  those  rights  are  definitely  ascertained 
and  declared  on  final  heariug  in  that  court,  the  wilt  issaoi,  restndning  in 
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perpetuance  tfae  threatened  wrongful  net,  in  which  case  no  bond  ia  required; 
but,  whenever  issued,  it  operates,  in  preesenti,  and  for  the  time  being,  to  re- 
strain the  act.  It  commands  no  act  to  be  done;  issues,  in  contemplation  of 
law,  the  moment  the  order  ia  made,  2  High,  Inj.  §  1421;  McNeil  v.  Qarratt, 
Craig  &  P.  i)8;)  operates  upon  the  then  status  of  things  between  the  parties 
in  respect  of  the  subject-matter  in  controversy,  and  decrees  that  they  stand 
fast  forever.  From  this  sitnation,  in  case  of  error,  the  law  affords  defendant 
relief  by  appeal  to  an  ultimate  tribunal,  where  a  review  of  the  action  of  the 
circuit  court  on  its  final  hearing  may  be  had,  and  where  he  may  show  that  the 
circuit  court  was  mistaken,— t&t  he  ought  not  forever  to  be  prevented  from 
doing  the  act  he  threatened  and  intended  to  do;  and,  if  be  succeeds,  the  de- 
cree will  be  reversed,  the  injunction  dissolved,  and  he  may  proceed  to  the 
eocecntiou  of  his  will  In  the  matter;  but,  surely,  if  befalls,  it  was  not  intended 
that  his  adTersaiy*  at  the  termination  of  the  litigation  in  which  be  has  been 
«uoce8sfaI,  sbould  find  himself  remitted  to  an  inadequate  remedy  for  the  ade- 
quate one  whicb  he  sooght,  and  which  the  law  promised  Mm,— tiie  defendant 
having  been  permitted,  daring  the  pendency  thereof,  to  do  the  very  tiling 
vhich  deprives  him  of  that  adequate  remedy.  To  preeerve  the  remedy  In  all 
Ita  flfflclenc^,  pending  the  litigation  in  the  circuit  court,  the  law  requiras  a 
bond;  to  preserre  after  final  hearing  in  the  cUuuit  court,  the  law  requires  no 
bond.  That  tiie  law  ought  to  require  one  in  the  latter  case  is  tlie  force  of  the 
Argument  of  the  learned  counsel  for  the  petitioners;  the  answer  to  which  la 
that  it  does  not.  That  theoourt  mlglit  have  required  one  pending  the  appeal  Is 
a  question  not  before  us  for  determination.  The  appeal-hond  given  operated  aa 
a  m^nedata  only  on  the  process  of  execution ;  it  suspends  tfae  performance 
<Kf  acts  commanded  to  he  done.  The  appeal  operates  on  the  judgment  as  a 
final  determination  <ai  the  rights  of  the  parties,  and  suspends  Us  finality. 
StaU  T.  Ztfcofo.  76  Mo.  875;  Cohn  t.  Lehman,  98  Uo.  574.  6  S.  W.  Hep. 
267.  Our  law  legulating  practice  in  Injunction  and  ^)pealB  ia  essentially  the 
same  as  that  prevailing  in  the  federal  conrts,  and  those  of  the  other  states; 
and  tbe  overwhelming  weight  of  authority  Is  that  an  Injunction  ordwed  on  final 
bearing  on  the  mwits  is  not  mcated  by  an  appeal  from  that  decree.  A  stay 
of  proceedings,  from  Its  nature,  operates  only  on  orders  and  judgments  com- 
manding some  act  to  be  done,  and  does  not  reach  Injunctions.  This  was 
assumed  to  be  the  law  in  City  <^  St.  Louta  v.  Gas-Light  Co,,  82  Ifo.  8^, 
and  In  Cohn  v.  ZeAnum,  tupra;  and,  among  the  great  number  of  cases  that 
might  be  cited,  tfae  following  will  be  f  ound  to  be  in  direct  support  of  tfals  doc- 
trine: Bailroad  Co.  v.  Railroad  Co.,  71  N.  Y.  430;  Graves  v.  Maguire,  6 
FAlge,  379;  Power  v.  Village  of  Athens,  19  Hun,  165;  Telephone  Co.  v. 
BtaU.  5  K.  E.  Kep.  721;  Handles  v.  Randies,  67  Ind.  434;  Mining  Co.  v. 
Fremont,  7  Cal.  ISO;  Stoift  v.  S?iepard,  64  Cal.  423, 1  Pac.Bep.493;  Robert- 
son V.  Davidson,  14  Minn.  554,  (Gil.  422;)  :ilaughter-lfouse  Cases,  10  Wall. 
273;  Hovey  v.  McDonald,  109  U.  S.  150,  3  Sup.  Gt.  Rep.  136;  Leonard  v. 
Land  Co,,  115  U.  S.  465,  6  Sup.  Ct.  Rep.  127.  In  the  opinion  in  this  last 
case,  Waite,  C.  J.,  remarks:  "It  is  true  that  in  some  of  the  Slaughter- House 
Cases  the  appeal  was  from  a  decree  making  perpetual  a  preliminary  injun(^ 
tion  which  had  been  granted  In  an  earlier  stage  of  the  case;  but  the  fact  at 
tfae  preliminaiy  injunction  had  nothing  to  do  with  the  decision,  which  was 
*that  neither  an  injunction,  nor  a  decree  dissolving  an  injunction,  is  reversed 
or  nullified  by  an  appeal  or  writ  of  error  before  tbe  cause  is  heard  in  this 
court.'  This  doctrine,  in  the  general  language  here  stated,  was  distinctly  re- 
aflSrmed  in  Hovey  v.  MoDonald;  and  it  clearly  refers  to  the  injunction  con- 
tained in  tfae  decree  appealed  from,  without  reference  to  whether  that  injunc- 
tion was  in  perpetuation  of  a  former  order  to  tfae  same  effect,  or  was  then  for 
the  first  time  granted."  It  follows  from  what  has  been  said  that  the  answer 
to  the  first  question  la  that  tfae  decree  of  tfae  circuit  court  of  St.  Louis,  on 
final  hearing  in  tbe  case  stated,  was  not  dissolved  on  tbe  perfection  oC  the  ap- 
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peal  tlrareln,  bat  remained  in  fall  restialolng  force  ag^nat  the  defendaota 
therdn,  and  will  oontinae  to  ao  remain  until  that  appeal  Is  decided;  and,  be- 
ing so  in  force,  the  answer  to  the  second  la  that  who  so  violates  it  is  gailtjr 
of  a  contempt  of  the  court  that  rendered  It,  and  may  be  proceeded  against  in 
an  independent  guasi  criminal  proceeding  by  way  of  attachment,  uid  pan* 
ished  for  such  contempt  by  that  court.  • 

The  demurrer  to  the  return  of  the  respondent  is  overruled*  writ  denied,  and 
Judgiupnt  for  respondent  ordered. 

All  concur,  except  Bat.  J.,  absent. 


TwoHET  e.  Fbuim  9t  al. 
(Suprmw  Court  nf  JfiM  ourt  Jane  18, 1888.) 

HlOLlOSKO— BVIDINCB— CUS  VOK  TBM  JtTBT. 

In  an  action  for  personal  Injuriea  oaused  by  the  negUgenoe  of  defendsats*  fore- 
man in  handling  msDt-powder,  there  was  erlaenoe  tending  to  prove  that  the  fon- 
man  placed  the  mu  containing  the  powder,  tmoorered,  over  the  flre  to  thaw  the 
powder,  In  a  maimer  not  ttsnal&pnM^oed;  Mtwfaetliertbeeaawaa  over  the  flre  at 
the  time  of  Ignition  was  nnoertaui,  though,  U  not,  it  had  been  removed  bot  five  or 
six  feet  from  the  flre  for  a  short  tune  only.  Seld,  that  the  case  should  have  been 
submitted  to  the  Jury;  since  there  was  evidence  temdiug  to  prove  that  the  explo- 
sion resulted  from  puoing  the  can  over  the  flre. 

Error  to  St.  Louis  circuit  court;  Elmbb  B.  Adahs,  Judge. 

Action  for  personal  injuries  arising  from  negligence,  by  William  Twohey 
against  Jeremiah  Fruin,  William  H.  Swift,  and  Patri<^  ilambrick.  There 
was  a  demurrer  to  the  evidence  found  in  favor  of  the  defendants,  and  judg- 
ment accordingly,  to  which  plaintiff  brought  error. 

Edward  Cunningham  and  Amoe  B.  Tajflor,  tot  plaintiff  In  error,  ff.  D. 
Wood,  for  defendant  In^error. 

Bat,  J.  This  is  an  action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  in  consequence  of  the  negligenoeof  defend- 
ants. For  cause  of  action  the  petition  allies  that  defendimto  were  engaged 
in  the  work  of  excavating  a  certain  cut  on  the  line  of  the  Missouri  ^cific 
Bailway.  in  St.  Louis  county;  that  one  Alexander  White  was  the  agent  and 
foreman  of  the  defendants,  having  charge  of  the  men  in  their  employ,  in  dig- 
ging and  blasting  earth  and  stone  along  the  cut;  that  plaintiff  was  one  of  the 
men  working  in  said  cut,  and  under  the  control  of  said  foreman;  and  that 
while  he  was  working  under  said  White  he  was  injured  by  the  carelees,  n^ 
Ilgent,  and  reckless  act  of  said  White  in  placing  a  vessel  or  can  containing 
blit.<)ting  powder  on  and  u|)0n  a  large  flre  of  burning  wood.  In  consequence 
and  by  reason  whereof  said  powder  took  flre  and  exploded,  inflicting  apon 
plaintiff  the  injury  for  which  be  sues. 

On  the  trial,  after  the  close  of  plaintiff's  evidence,  the  court  sastained  a  de- 
murrer to  tlie  evidence,  and  judgment  was  rendered  for  defendants,  from 
which  plaintiff  has  prosecuted  his  writ  of  error;  and  the  only  question  pre- 
sented by  the  record  is.  was  there  any  evidence  tending  to  establish  plaintiff's 
cause  of  action?  The  only  cause  of  action  alleged  is  that  plaintiff  was  injund 
by  the  negligence  of  White  in  placing  said  vessel  containing  said  powder  in 
and  upon  said  flre,  whereby  it  took  flre  and  exploded  and  injured  tiim.  Three 
witnesses  were  examined  touching  the  point,  the  plaintiff  being  one  of  them; 
and  in  his  evidence  he  stated  whether  the  cans  were  over  the  flre,  or  close  up 
to  the  flre,  witness  could  not  state.  Who  put  the  cans  there  witness  could  nt^ 
state;  but  witness  had  seen  White  putting  giant-powder  into  the  cans.  "I  do 
not  know  whether  the  can  in  which  the  powder  was  was  on  the  flre,  or  close 
to  it.  I  did  not  see  White  put  the  powder  into  tlie  can  at  this  time.  I  saw 
him  put  it  there  at  other  times."  Christopher  Donnelly,  another  witness,  tea- 
tilled  tliat  when  the  powder  exploded  the  can  containing  it  was  on  the  ground. 
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five  or  six  feet  away  from  the  fire.  He  says  the  ean  was  on  the  fire  a  couple 
of  minates.  He  does  not  know  who  took  It  off,  but  supposes  White  did. 
Saw  him  put  It  on.  That  "abont  a  half  hour  after  I  saw  him  pat  it  on  I  saw 
it  standing  five  or  six  feet  from  the  fire.  When  the  explosion  occurred  the 
can  containing  the  water  and  the  can  containing  the  powder  were  not  on  the 
flre."  Elsewhere  this  witness  also  said:  "1  was  shoveling  into  a  wagon,  and 
when  I  raised  up  the  shovel  I  saw  the  blaze.  It  might  oe  a  couple  of  feet 
high  above  the  can.  It  was  the  powder  Uut  was  biasing  up, — giant-powder 
they  GSll  it.  I  had  seen  the  can  there  a  short  time  before;  exactly  how  long  I 
cannot  aa^.  •  *  «  I  had  seen  giant-powder  thawed  out  b^ore.  I  saw 
John  Scanlan  thaw  it  out.  He  XxAiai  the  water,  todk  It  away  from  the  Are, 
put  the  ffiant-powder  into  it  till  it  got  soft.  I  never  saw  anybody  but  Alex- 
ander White  set  powder  on  fire.  •  «  •  The  ean  of  powder,  when  it  was 
blazing,  waa  not  on  the  flre.  «  *  *  The  can  had  been  on  the  fire  with 
another  can  before  it  was  taken  off.  -How  long  bef<»e  that  I  cannot  say. 
I  saw  the  powder  biasing  right  across  from  me.  The  flre  was  made  partly  of 
<dd  railroad  ties;  scune^ne  to  start  it  with.  I  cannot  say  whether  the  wood 
was  blazing  or  not.  When  I  saw  the  blaze  it  was  at  the  powder  ean.  The 
powder  can  was  on  the  ground.  I  cannot  say  exactly  how  far  frmn  the  fire  the 
can  was.  I  gneasabontflveorsix  feet.  There  was  not  mnchwind.  Idld  not 
notioe  whether  the  fire  was  blazing.  After  seeing  the  blaze  I  saw  It  explode 
in  a  short  time.  •  «  *  The  can  had  been  on  the  flre  with  another  ean  be- 
fore it  was  taken  off.  How  long  before  that  I  cannot  say."  The  only  other 
witness  was  Joseph  Doyle,  and  he  testified :  "I  do  not  know  who  put  the  cans 
on  the  fixe.  I  do  not  know  who  put  the  powder  on  the  fire  at  the  time  of  the 
explosion.  Would  not  swear  positively  that  the  powder  was  on  the  fire  at 
the  time  of  the  explosion."  In  answer  to  the  question,  **  Who  put  these  cans 
on  that  flre?"  he  said:  "I  don't  know,  sir,  who  put  theoi  on  it  I  never  seen 
White  put  tbem  on,  to  my  knowledge,  nor  no  other  body."  He  was  asked. 
"Do  you  swear  that  the  powder  was  over  the  flre  at  the  time  of  the  explo- 
sion V  "  to  which  he  answered :  "  That  is  more  than  I  can  tell  you ;  I  did  not  see 
it  on  the  flre.  Iseenlt  blttcing  pretty  close  to  the  fire."  He  was  asked,  "Did 
you  not  swear  that  these  cans  were  on  the  flre  at  the  time  the  powder  was 
burning?"  and  answered:  *'No,  sir,  I  did  not."  Elsewhere  In  his  testimony 
this  witness  usee  this  language:  "The  explosion  was  of  No.  1  Atlas  powder. 
The  powder  was  on  the  tire  thawing  the  frost  out.  *  *  *  The  powder 
was  in  a  black  can.  There  was  another  can  under  it,  with  boiling  water  in 
it,  and  the  steam  from  the  boiling  water  was  to  thaw  out  the  giant-powder  in 
the  other  can  on  top  of  the  boiling  water.  There  was  no  top  on  the  top  can. 
The  can  that  had  the  t>oiting  water  in  it  was  set  right  on  the  burning  coals. 
I  do  not  know  who  put  the  cans  on  the  flre.  This  was  the  10th  of  January. 
•  *  •  This  giant-powder  is  put  up  in  sticks  about  eight  inches  long  and 
one  and  a  half  inches  in  diameter.  It  freezes  in  cold  weather,  and  it  is  never 
used  when  it  is  frozen.  Each  one  has  his  own  way  of  thawing  out  the  pow- 
der, but  it  is  not  customary  to  thaw  it  as  Mr.  White  did.  I  never  saw  it 
done  that  way  before.  I  have  seen  White  tliaw  it  that  way  t>efore  that. 
Sometimes  he  would  beat  the  water,  remove  it  from  the  fire,  and  set  the  pow- 
der over  it,  and  sometimes  he  would  have  the  giant-powder  right  on  top  of 
the  can  of  boiling  water  on  top  of  the  flre.  He  never  hud  it  far  from  tlie  lire. 
Just  how  he  did  it  aii  the  time  of  the  explosion  I  cannot  say;  but  I  saw  the 
powder,  the  boiling  water,  all  on  the  flre  at  one  time."  Elsewhere  he  said: 
"I  saw  the  powder  when  it  flrst  blazed  up.  It  exploded  about  two  or  three 
seconds  after  it  blazed  up,  as  near  as  I  can  Judge." 

We  have  aei  out  at  considerable  length  the  substance  of  the  plamtlff's  evi- 
dence touching  this  point,  and  the  only  question,  as  before  stated,  is  whether 
the  court  erred  in  sustaining  defendants'  demurrer  to  plaintiffs  evidence  upon 
the  state  of  the  record  above  s^  finth.   The  current  of  authority  in  this  state 
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Is,  we  think,  abundant  to  the  efFeet  that.  If  there  la  any  evidence,  boverer 
alight  it  may  be,  and  whether  dlreet  or  inflii«LUid,  it  muat  go  to  the  jury,  who 
are  exclosive  judg«e  of  its  weight  and  sufficient^.  Vols.  1  ft  2  FMt.  Mo.  Dig. 
para.  77,  78,  at  page  822,  and  caees  dted;  CAortef  t.  Patch,  87  Mo.  450.  and 
cases  cited.  It  is  conceded  that  whether  there  is  any  evidence,  or  what  Its 
legal  effect  may  be,  la  to  be  declared  by  the  court.  Callahan  v.  Wame,  40 
Mo.  181.  In  the  case  of  Btttaehing  t.  &at-Light  Co.,  78  Mo.  281,  the  eonrt 
uses  this  language:  "In  passing  upon  a  demunrer  to  the  evidence,  the  court 
is  required  to  make  every  inference  ctf  fact,  in  fiivor  td  tlie  party  offering  the 
evidence,  which  a  jury  might,  with  any  degree  of  propriety,  have  inferred  In 
ills  favor;  and  if,  when  received  in  this  light,  it  la  inauffident  to  sappnt  a 
verdict  in  hia  favor,  the  demurrers  should  be  sustained.  WUaon  v.  Board, 
63  Mo.  187.  But  Uie  court  la  not  at  liberty,  in  passing  on  euch  demurrer,  to 
make  inferences  of  fact  in  fovor  of  d^endants,  to  countervail  or  overthrow 
either  presumptions  of  law  or  inferences  of  fact  in  fovor  of  tiie  plaintiff;  that 
would  clearly  be  usurpingtlieprovinceof  the  jury."  Tried  by  these  anthini- 
ties,  and  viewing  the  evidence  presented  by  the  record  in  the  case  at  bar,  we 
are  of  opinion  that  the  trial  court  could  not  properly  tell  the  jury  that  Uiere 
was  no  evideooe  tending  to  support  the  plaintiff's  said  cause  of  action,  anil, 
80  believing,  we  think  the  court  erred  in  sustaining  defendants'  deniurrar  to 
plaintiffs  evidence.  It  may  be  conceded  tliat  the  can  containing  the  powder 
was  not  sitting  on  the  fire  the  time  of  the  explosion;  that  it  bad  been  re- 
moved and  set  on  the  ground  before  the  explosion,  but  just  how  far  or  bow 
long  does  not  clearly  appear.  On  theee  points  the  evidence  is  somewhat  un- 
<%rtain  and  conflicting.  Just  how  long  the  cans  w«re  suffered  to  remain  on 
the  burning  fire  before  they  were  removed  does  not  clearly  appear,  but  It  is  to 
be  inferred  that  they  remained  there  a  sufficient  length  of  time  to  iHlng  the 
water  to  a  boil  before  they  were  removed  and  set  on  the  ground  nearby;  some 
of  the  witnesses  saying:  "I  could  not  swear  positively  that  the  powder  was 
on  the  fire.  I  saw  it  blazing  on  the  fire,  or  pretty  close  to  the  fire,  but  1  could 
not  tell  which;"  another  witness  saying  that  "  wheni  saw  the  blaze  it  was  at 
the  powder  can.  The  powder  can  was  on  the  ground.  I  cannot  say  exactly 
how  far  from  the  fire  the  can  was;  I  guess  about  five  or  six  feet."  It  is  in 
evidence  that  the  powder  can  had  no  covering  on  its  top;  that  it  was  custom- 
ary in  thawing  out  frozen  giant-powder  to  place  the  can  containing  the  water 
on  the  tire,  and,  when  it  came  to  a  boil,  remove  it,  and  place  it  on  the  ground, 
and  put  the  can  containing  the  frozen  powder  on  top  of  It,  so  that  the  steam 
from  the  boiling  water  might  thaw  out  the  frozen  powder;  but  that  White  on 
this  occasion  put  the  can  of  water  on  the  fire,  and  set  the  can  of  powder  on 
top  of  it,  right  over  the  fire, — the  witnesses  saying  they  bad  seen  frozen  giants 
powder  thawed  out  before,  but  never  saw  it  done  in  the  manner  White  did  it 
on  this  occasion;  that  White  somellmee  heated  the  water  and  removed  the 
can  before  putting  the  powder  can  on  top  of  it,  and  at  other  times  did  it  as 
on  this  occasion;  that  they  never  saw  anybody  but  White  do  it  that  way.  Con- 
ceding, aa  before  stated,  that  the  powder  can  was  not  on  the  fire  at  the  mo- 
ment of  its  explosion,  it  does  not  necessarily  follow  therefrom  that  its  ignition 
was  not  caused  in  consequence  and  by  reason  of  its  having  been  placed  on  the 
fire.  Fire  may  have  been  communicated  to  the  thawing  powder  in  the  open 
top  of  the  can  by  means  of  s^mrks  or  otherwise  while  on  the  Are,  and  remained 
in  a  dormant  state  until  it  was  removed  and  set  on  the  ground  near  by,  and 
then  blazed  up  as  described,  causing  the  explosion  and  the  plaintiff's  injury. 

Under  tlie  evidence  and  the  authorities,  we  are  of  opinion,  as  before  stated, 
that  it  should  have  been  left  for  the  jury  to  say  whether  White  was  guilty  of 
negligence  in  the  premises  causing  the  plaintiff's  injuries  complained  uf.  For 
these  reasons  tlie  judgment  of  the  trial  court  is  reversed,  and  the  cause  n- 
mauded,  in  which  the  other  judges  concur. 
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CUNNINGnAM  t>.  CiTT  OF  8T.  LOUIS. 

(Supreme  Court  of  MiaaouH.  June  18, 1888.) 
MuNiciPAi.  CoBPOUTioas  —  LuKLiTT  JOB  Dbtboti  ut  CouBT-HouaB  —  Cm  or  St. 

LOUIB. 

Under  ConBt  Ho.,  art.  9,  $  S8,  which  requires  the  (Atj  of  St  Loaii  to  collect  the 
state  revenue,  and  "perform  all  other  faDctlons  in  relation  to  the  state  in  the  same 
manner  as  if  it  were  a  county,  "the  relation  of  the  cityto  its  oourt-houae  is  the  same 
as  that  of  the  reepectlTe  countieB  in  the  state  to  thetr  court-houses,  and,  no  action 
being  given  by  statute  against  such  municipalities  for  injuries  resolting  from  neg- 
ligenca  In  relatiOD  to  their  court- houses,  an  action  will  not  lie  against  said  oity  ^ 
one  iujuzed  by  fiUUiig  into  a  pit  oonneoled  with  its  oonrt-boose. 

Appeal  from  St.  Louis  circuit  court;  Williau  H.  Horner,  Judge. 
Action  bj  Arthur  I.  Cunningham  Hgainat  the  citj  of  St.  Louis  for  injuries. 
Verdict  and  judgment  for  plaintiff  fur  9l.295.b3.   Defendant  appealed. 
Leverett  Bell,  for  appellant.   A.  H.  Tajflor,  for  appellee. 

NoBTON,  C.  J.  This  is  an  action  to  noover  dami^^  tor  peracmal  injorieB* 
in  which  plalntlif  obtained  Jadgment.  from  which  the  defendant  haa  appealed. 
For  hlB  cause  <tf  action*  plaintiff  all^^  in  his  potion  that  the  city  of  St.  Louis 
is  a  municipal  corporation*  and.  hj  virtue  of  the  laws  of  the  atate,  owned  and 
controUed  the  oourt-houae  building  and  groandst  bounded  on  the  north  by 
Chestnut  street,  on  the  west  Fifth  street, on  the  south  by  Mark^atreet,  and 
on  the  east  by  Fourth  street;  that  [dafntlff,  while  paaaing  along  a  paasage>way 
from  the  court-house  entrance  next  sooth  of  tliat  porUon  known  "Court- 
Uuom  No.  2,"  endeavoring  to  go  from  said  entrance  to  Fifth  street,  got  out 
of  hia  path,  and  fell  Into  an  open  area  or  pit  adjaoent  to  said  passage-way,  mi 
reosived  the  Injury  for  which  he  sues.  It  is  averred  that  said  pit  or  area  was,  by 
reason  of  its  proximity  to  aaid  pathway,  dangerous  to  persons  while  passing  to 
andfromsaid  entrance;  thatitwasunfenced, unguarded, and  nnlighted.  The 
evidence  tended  to  establish  tlie  averments  of  the  petition,  and  ttiat  defend- 
ant was  injured  in  the  way  set  forth  therein.  The  evidence  also  tended  to 
show  that  the  areas  or  pits,  into  one  of  which  plaintiff  fell  had  t>een  constructed 
about  30  years  ago  for  the  purpose  of  fumisliing  light  and  ventilation  to  the 
baseruent  of  that  wing  of  the  court-house,  and  that  the  basement  room  of  the 
building  could  not  be  utilized  without  light  so  furnished  by  the  areae.  At  the 
dose  of  the  evidence,  defendant  asked  the  court  to  instruct  that,  under  the 
pl>'ading8  and  evidence,  plaintiff  was  not  entitled  to  recover.  This  instruction 
the  court  refused,  and  its  action  in  Uiat  respect  is  assigned  for  error. 

It  is  very  clear  that  under  our  rulings  in  the  cases  of  Reardon  v.  St.  Louis 
Co.,  36  Mo.  555;  Stoin^ord  v.  Franklin  Co.,  73  Mo.  279;  and  Armatrong  v. 
Srunwttck,  79  Mo.  819,— that  If  the  arcident  In  which  plaintiff  was  hurt  had 
occurred  anterior  to  the  separation  of  the  city  of  St.  Louis  from  the  county  of 
at.  Louis,  that  no  action  could  have  been  maintained  against  thecuunty  of  St. 
,  Louis;  it  being  distinctly  held  In  the  first  case  above  cited  that  counties  are 
quasi  corporations,  made  by  the  legislature  for  purposes  of  public  policy,  and 
are  not  responsible  for  neglect  of  duties  enjoined  upon  tliem  unless  the  action 
is  given  by  statute.  After  an  etaboratediscussion  of  a  similar  question  iu  the 
cases  of  Bastman  v.  Meredith,  36  N.  H.  284;  Hill  v.  Bo^ttm,  122  Mass.  344; 
and  Hamilton  Co.  v.  Mighela,  7  Ohio  St.  109, — the  same  conclusion  is  arrived 
at  as  that  announced  in  the  cases  atwve  cited  fromourown  reports.  It  follows, 
from  what  has  been  said,  that  if  the  city  of  St.  L'luis,  after  its  separation  from 
the  county,  sustains  the  same  relation  to  the  court-house  as  the  county  did 
before  the  separation,  it  is  no  more  liable  for  damages  for  such  an  Injury  as 
plaintiff  sues  for  than  the  county  would  have  been.  We  think  it  clear  that 
the  region  of  the  city  government  to  the  court-house  is  the  same  as  that  of 
ttie  coun^  governments  with  reference  to  court-houses  in  the  respective 
eoanties  In  ue  state;  and  that  tbeoonrt^onae  is  maintained  in  the      ol  St. 
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LouIb,  not  in  the  exerctse  of  or  by  virtue  of  its  municipal  functions,  but  In 
pursuance  of  section  23.  art.  9,  of  the  constitution,  wbich  requires  the  city, 
among  other  things,  to  coliect  the  state  revenue,  and  "perform  all  other  func- 
tions in  relation  to  the  state,  in  the  same  manner  as  if  it  were  a  county. "  This 
view  of  the  subject  brings  us  to  the  conclusion  that  the  court  erred  in  refus- 
ing the  instruction  asked  by  defendant,  and  for  this  error  the  judgment  is  re- 
versed. 

All  onnour,  except  Rlt*  J.t  absent. 


State  em  tti.  Gampbkll  at  ai.  o.  GiiAMxa,  Mayor,  <t  al, 

(Svpreme  Couirt  of  Mistowri-  Sxaut  U,  1S8S.) 

ICurDAKim— To  HuKioiPAL  Boahdb— Pbbbt. 

Id  procaedioffs  to  obtain  mandamus  to  compel  a  city  to  grant  a  ferry  lloonse,  the 
return  stated  tnat,  under  the  legislative  power  delected  to  It  **  to  regmate,  tax,  and 
UoenBo  all  ferries  within  the  Umlts  of  the  city, "  deiendant  had  granted  exoliisiTe 
lloense  to  another,  that  psbllo  aeoesslty  did  not  require  a  second  ferry,  and  that  onoe 
before  the  otty,  arang  in  its  diaoretlon,  had  refiiaed  to  grant  pl^ntUb  a  lloeose. 
£eld,  on  demurrer  to  the  return,  that  the  diBcretlon  of  ue  municipal  crarpotation 
ooidd  not  he  oontrolled  In  Buoh  case  by  iTiandamus. 

AppMl  from  cirouit  court,  Cape  Girardeau  county;  Johh  D.  Fostkb,  Judge. 

Proioeedinga  fbr  mandatnna  by  tiie  state,  ax  re2.  James  T.  Campbell  and  Louis 
Houck,  against  George  H.  Cramer,  mayor  of  the  city  of  Cape  Girardeau,  and 
William  Begenbardt  and  others,  niembers  of  the  city  council  of  said  city. 
The  demurrer  to  defendants'  return  to  the  alternative  writ  was  overruled,  and 
plaintiffs  appeal. 

J2.  B.  Oliver,  for  ^ipeUante.  WUton  Oramar  and  Bam  M,  Qnen,  for  re- 
qwndentB. 

Norton,  G.  J.  Belators,  Campbell  and  Houck,  having  been  refused  a  feriy 
license  by  the  mayor  and  city  council  of  the  city  of  Cape  Girardeau,  have 
iustituted  this  proceeding  by  mandamus  to  compel  them  to  grant  them  license. 
Defendants  in  their  return  to  the  alternative  writ  set  up,  among  other  things, 
the  following:  That  the  city  of  Cape  Girardeau  was  a  municipu  corponUion. 
That  by  the  charter  the  mayor  and  council  were  authorized  to  legislate  upon 
all  matters  within  the  city  set  out  in  the  charter.  That,  among  the  subjects 
of  legislation  by  the  mayor  and  council  of  the  city  of  Cape  Qirs^eau,  the  re- 
spondents herein,  and  upon  which  they  may  legislate  by  ordinance,  are  the 
following  subjects,  more  fully  set  out  in  article  3  of  said  charter,  entitled 
"Legislative  Power. "  *'  The  improvement  of  thenavigation  of  the  Mississippi 
river  within  the  corporate  limits  of  the  city;  to  erect,  repair,  ami  regulate 
docks  and  wharves,  and  to  fix  the  rate  of  wharCage  thereat;  to  regulate  the 
stationing,  mooring,  and  anchoring  of  vessels  within  the  city  limits;  and  to 
create  the  office  of  port-warden,  and  define  the  duties  thereof;  and  to  have 
the  exclusive  power  and  right  to  regulate,  tax,  and  license  all  ferries  within 
the  limits  of  the  city."  That  the  exercise  of  the  corporate  powers  and  duties' 
vested  in  the  mayor  and  IxHtrd  of  council  by  the  charter  of  the  city  in  ttiat  be- 
half is  wholly  and  solely  legislative,  and  all  ordinances  passed  by  the  mayor 
and  council  of  said  city,  when  thereunto  lawfully  assembled,  concerning 
said  subjects  and  matters  aforesaid,  are  within  the  legislative  discretion  of 
said  mayor  and  council,  and  not  otherwise.  And  defendants,  making  fur- 
ther return,  say  that  on  the  day  of  ,  1885,  one  Bicliard  Carroll, 

a  citizen  of  the  city  and  county  of  Cape  Girardeau,  and  state  of  Missouri,  ap- 
peared in  person  and  by  counsel,  before  the  mayor  and  council  of  said  city  of 
Cape  Girardeau,  duly  assembled  as  a  legislative  body,  and  for  the  tranaaction 
of  business,  and  presented  a  petition  to  said  mayor  and  council,  aaking  for  a 
ferry  license  within  the  j  urisdictional  limits  of  the  city,  across  the  Mississippi 
river,  between  the  ci^  of  Cape  Girardeau,  in  the  state  of  Uissourt,  and  East 
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Gape  Girardeau,  In  the  state  of  IlUnois.  And  In  hf  s  said  petition  proposed  to  put 
in  a  new  steam  feny-boat  of  the  follovlng  dimensiona,  that  is  to  say:  98  feet 
long,  26|  feet  beam,  34  feet  out  to  out,  and  a  capacity  of  12  wagons.  Where- 
upon, in  doe  course  of  legislation,  the  mayor  and  council  of  said  clt7  being 
assembled  according  to  law,  passed  an  onlinance  granting  to  said  Richard 
Carroll  an  excIuslTe  license;  said  ordinance  being  entitled  "An  ordinance 
granting  a  ferry  franchise  to  Richard  Carroll,**  being  ordinance  Ko  411,  In 
words  and  flguTSB  as  fbllows:  ** Whereas,  Richard  GarloII,  of  the  city  of  Gape 
Girardeau,  in  the  state  of  Missouri,  has  proposed  that  if  the  city  of  Gape  Gi- 
rardeau, In  said  state,  win  grant  him  a  ferry  lioenseacross  the  liississlppl  river 
from  Ci^  Girardeau  to  the  (^^Kwite  shore.  In  IIIinoiB,  for  the  term  of  ten 
years,  be  will  put  In  a  new  stwm  ferry-boat  to  run  between  the  aforesaid  city 
of  Gape  Girardeau,  in  the  state  of  Mlsaonri,  and  East  Cape  Girardeau,  in  HII- 
ndd,  <tf  the  following  dimensions:  Nine^-elght  (98)  feet  long,  twentyniix 
and  one-halt  (26|)  feet  beam,  thir^four  (84)  feet  out  to  out,  and  of  a  capac- 
ity oi  twelve  (12)  wagons;  and  has  further  agreed  to  pay  said  city  the  sum 
at  fifty  dollars  erery  six  months  for  a  license  therefor,  and  to  enter  into  a 
good  and  suflScient  bond  in  the  sum  of  one  thousand  dollars  to  said  city, 
craidiUoned  for  the  faithful  performance  <^  Uie  agreements  herein,  and  the 
requirements  of  existing  ordinances  respecting  the  duties  and  obligations 
of  ferrymen,  equipment  of  ferry-boats,  and  other  matters  touching  ferriage. 
Therefore  be  it  ordained  by  the  mayor  and  council  of  the  city  of  Cape  Gi- 
rardeau as  follows:  Section  1.  That,  except  as  hereinafter  set  out  and  sp^ 
dally  reserved  and  excepted,  an  exclusive  ferry  franchise,  for  the  sole  pur- 
pose of  keeping,  running,  and  maintaining  a  steam-fecry  over  and  across 
the  Mississippi  river,  within  the  jnrisdiotional  limits  of  Vhe  city  of  Cape  Gi- 
rardeau, and  a  strip  of  land  on  the  Illinois  shore,  opposite  said  city,  and  not. 
extending  beyond  the  line  of  the  limits  of  the  city  aforesaid,  along  the  banic 
of  the  Mississippi  river,  be,  and  the  same  is  hereby,  granted  to  Richard 
Carroll,  of  the  city  of  Cape  Girardeau  and  state  of  Missouri,  for  the  term 
of  ten  years  from  the  14th  day  of  September,  1885,  said  grant  being  in  all 
things  subject  to  the  requirements  of  this  and  existing  ordinances.  Sec. 
2.  Said  ferry-boat  shall  be  new,  and  of  the  following  dimensions:  Ninety- 
eight  (98)  feet  long,  twenty-six  and  one-half  (26^)  feet  beam,  thirty-four  (34) 
f(«t  out  to  out,  of  a  capacity  of  twelve  (12)  wagons,  and  to  l>e  propelled  by 
adequate  steam-power.  And  if  at  any  time  the  business  shall  Increase  so  as 
to  require  an  additional  boat  or  boats,  that  said  Carroll  shall  furnish  such  boat 
or  boats  as  maybe  necessary  to  do  the  business;  and  in  case  he  shall  fail  so  to 
do,  after  having  been  duly  notified,  the  mayor  shall  have  power  to  revoke  the 
license  of  said  Carroll.  Sec.  3.  That  said  Richard  Carroll  shall  pay  to  the  city 
of  Cape  Girardeau  the  sum  of  flfty  dollars  for  each  period  of  six  months  dur- 
ing the  existence  of  said  term  of  ten  years,  and  a  license  shall  be  issued  in  due 
form,  signed  by  the  mayor  and  countersigned  by  the  city  register,  for  each 
six  months  as  aforesaid,  but  no  snch  license  shall  issue  until  the  bond  required 
by  ordinance  Ko.  369,  being  an  ordinance  entitled  *An  ordinance  regulating 
ferries,'  approved  April  29, 1882,  shall  have  been  approved  by  the  mayor;  and 
the  acoeptonce  of  the  first  license  herein  by  said  Carroll  shall  be  deemed  an 
acceptance,  and  an  agreement  thereto,  of  all  in  this  ordinance  set  out  and  re- 
quired. Sec.  4.  The  franchise  herein  granted  and  authorized  shall  not  l>e 
transferable  without  the  consent  of  the  mayor  and  council  thereto. "  The  re- 
turn, after  setting  up  that  said  Carroll  had  complied  with  the  ordinance,  paid 
his  license,  and  invested  his  means  in  putting  in  such  a  ferry-lwat  us  was  re- 
quired, and  was  operating  it  under  his  license,  then  sets  up  as  follows:  "And 
respondents  further  state  that  long  after  the  said  ferry  franchise  had  heea 
granted  to  the  said  Carroll,  and  he  had  procured  his  boat  and  fullv  complied 
with  all  the  requirements  of  the  several  ordinances  in  that  belialf.  James  T. 
Campbell  ft  Co.,  of  which  firm  this  relator,  James  T.  Campbell,  was  a  mem< 
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ber,  made  application  to  the  said  mayor  and  council  for  a  license  to  run  and 
operate  a  ferry  within  the  jurisdictional  limits  of  said  city  aforesaid,  but  that 
the  said  mayor  and  council  acted  upon  said  application*  and,  in  the  exercise  of 
their  discretion,  refused  to  grant  such  license  to  said  Campbell  &  Co.;  that 
the  public  necessity  does  not  require  the  establishing  of  another  ferry  within 
the  jurisdictional  limits  of  the  city,  and  to  grant  the  prayers  of  the  relators — 
that  is  to  say,  to  grant  them  a  license  on  the  same  terms,  or  on  any  terms 
whatever — would  be  in  violation  of  the  contract  entered  into  with  a&id  Car- 
roll, and  in  fraud  of  said  franchise  so  granted  to  him. " 

A  demurrer  was  filed  to  this  return,  which  being  overruled,  and  judgment 
being  entered,  plaintiff  has  appealed,  and  insists  that  the  ordinance  set  up  by 
respondents  in  their  return  is  unconstitutional  and  void,  in  this:  that  it  grants 
to  Carroll  an  exclusive  ferry  franchise  for  10  years.  Waiving  the  detennina- 
tion  of  this  proposition,  the  question  remains,  (conceding,  for  the  purposes  of 
this  case,  without  so  deciding,  that  the  exclusive  power  and  right  given  by 
the  charter  to  the  mayor  and  council  to  regulate,  tax,  and  licenae  ferriea  does 
not  confer  the  power  to  grant  an  exclusive  ferry  privilege  or  franchise,)  do 
the  other  facts  stated  in  the  return,  and  admitted  by  the  demurrer  to  be  true, 
preclude  plaintiffs  from  the  remedy  they  seek?  If  the  ordinance,  in  so  far  aa 
it  grants  an  exclusive  franchise  for  10  yeacsi  Is  Invalid,  this  would  not  neces- 
sarily make  it  invalid  as  to  that  portion  of  it  which  authorizes  a  license  to  be 
issued  every  six  months  to  Carroll  upon  his  paying  the  license  tax  as  provided 
therein.  The  demurrer  admlta  the  payment  of  this  lioense  tax  by  Carroll,  and 
that  he  was  operating  a  ferry  under  the  lioense  granted  him  by  the  ci^.  It 
also  admits  that  the  public  necessity  did  not  require  the  establishment  of  an- 
other ferry  within  the  jurisdictional  limits  of  the  city.  It  also  admits  that 
some  time  after  the  ferry  waa  being  operated  by  Carroll  the  mayor  and  coun- 
cil, in  the  exercise  of  their  legislative  and  discretionary  powers,  acted  upon 
the  application  of  plaintiffs  for  a  ferry  license,  and  in  their  discretion  refused 
to  grant  it.  Upon  these  admitted  facta  the  question  arises  whether  the  legis- 
lative  discretion  of  the  mayor  and  council  can  be  controlled  by  mandamtu. 
This  question  is  answered  in  the  negative  by  the  following  authoritiee:  In  2 
DUl.  Mun.  Corp.  (3d  Ed.)  g  832,  it  is  said  "that  powers  conferred  on  muni- 
cipal corporations  are  mandatory  or  discretionary.  Discretionary  powers  are 
not,  unless  in  extraordinary  and  exceptional  cases,  to  restrain  gross  abuse, 
subject  to  judicial  control,  but  duties  imperatively  enjoined  may  be  enforced 
by  mandamtu."  The  general  rule  of  law  is  this:  It  the  inferior  tribunal, 
corporate  body,  public  agent,  or  ofiBcer  has  a  discretion,  and  acts  and  exer- 
cises it,  this  diaoetion  cannot  t»e  controlled  by  mandarmu*  But  If  tlie  in- 
ferior tribunal,  body,  officer,  or  agent  refuse  to  act  in  cases  where  the  law  re- 
quires them  to  act,  and  the  party  has  no  other  legal  remedy,  and  where  in  jus- 
tice there  ought  to  be  one,  a  mandamus  will  lie  to  set  them  in  motion  and  to 
compel  action;  and  in  proper  cases  the  court  will  settle  the  l^al  principles 
whicli  should  govern,  but  without  controlling  the  discrrtion  of  the  subordi- 
nidie  jurisdiction,  body,  or  officer.  So  in  section  325,  High.  £xtr.  Run.  (2d 
Bd.)  it  is  said:  "Courts  are  somewhat  inclined  to  a  liberal  exercise  of  their 
jurisdiction  by  mandanuu,  for  the  purpose  of  oowving  the  performance  of 
duties  obligatory  upon  municipal  corporations  and  tbeir  officers.  Tb^  yet 
refuse  to  traspau  upon  the  limits  of  official  dlaeretion,  and  the  |»lnoiple  ap- 
plies with  peculiar  force  to  this  dlass  of  cases,  that  mandantui  will  not  lie  to 
control  the  decision  oS  offioras  intrusted  with  the  power  of  determining  any 
particular  matter.  Where,  therefore,  municipal  antboritieB  are  by  law  in- 
trusted with  jurisdiction  over  certain  matters  the  decision  ot  which  nKta  in 
their  sound  discretion,  and  requires  the  exercise  of  their  judgment,  mandamu* 
will  not  lie  to  control  or  in  any  manner  interfere  with  their  deei^on,  Bimce 
the  courts  will  not  direct  in  what  manner  the  discretion  of  inferior  tribansds 
and  officers  shall  be  exercised.  And  in  section  327  it  ia  said:  "ThegnmUngof 
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licenses,  being  osnaUy  a  matter  of  soand  discretion,  falls  under  the  operation  of 
the  role  above  laid  down.  *  *  *  So,  when  a  board  of  municipal  officers  are 
empowered  to  grant  licenses  upon  due  application  to  operate  ferries,  and  have 
acted  upon  such  ^plications,  granting  one  and  refusing  another,  the  writ 
will  not  go  to  require  to  grant  a  license  to  the  unsuccessful  appUcant.  Other- 
wise, however,  if  the  license  be  refused  under  a  mistaken  construction  of  the 
law  governing  the  case;  and  when  a  board  of  county  supervisors,  acting  un- 
der a  mistake  as  to  the  law,  have  reused  a  ferry  license  to  which  the  party 
was  clearly  entitled,  the  writ  has  been  allowed."  In  this  case  one  of  the 
grounds  s^  up  by  respondoits  in  th^r  return  for  refusing  the  license  Is  that 
the  public  necessities  did  not  require  the  establishment  of  another  ferry  within 
the  jurisdictional  Jimits  of  the  city,  and  the  demurrer  admits  this  to  be  true. 
The  judgment  Is  for  the  right  part^,  and  it  is  hereby  afflmwd. 
Ail  conGor,  except  2Ut,  J.»  absent. 


FOBD  V.  Fkixovb. 

(auprme  Court     JHssouri  Jnoe  18, 1S88.) 

AFPBUf— Appblutb  JuRiBDionoN— St.  Louib  Conn  or  Afpuu. 

An  action  for  forcible  eDtir  and  det^er,  not  fovolving  title  to  land,  begnn  be- 
fore ft  Jnstioe  of  the  peace  for  Greene  ooon^,  and  appraled  to  the  droait  court, 
should,  on  l^peal  from  that  ooort,  go  to  the  BL  Louia  oonrt  of  appeals,  and  not  to 
tJie  supreme  oourt. 

Appeal  from  circuit  oonrt,  Greene  county;  W.  F.  Gsioeb,  Judge. 
JfoMssr  A  MoAfie,  for  appellant.  Ja$.  B.  Vauffhan,  txa  respondent. 

Pb:b  Cubiak.  This  case  was  commenced  before  a  justice  of  the  peace  un- 
der  the  statute  concerning  forcible  entry  and  detainer,  taken  by  appeal  to  the 
Greene  circuit  court,  and  that  court  allowed  an  appeal  to  this  court.  Xo 
question  of  title  to  real  estat-e  is  involved  in  the  controversy,  and  the  appeal 
should  have  been  allowed  to  the  St.  Louis  oourt  ot  appeals,  to  which  court 
the  cause  is  now  transferred. 


City  of  St.  Louis  o.  Sghoenbusoh. 
(Suinvme  Oourt  of  Miuowrt  June  18, 1888.) 

1.  HvmOIFJLXi  OoSFnUTIOlTB— OBDnTl.NGB8— ObDSLTT  to  AmVALfl. 

Thongli,  by  Rev.  St.  Mo.  1879,  SS  18T5, 1609,  It  Is  made  a  misdemeauor  to  cruelly 
beat  any  horse,  ox,  or  domestic  animal,  moniclpal  corporations  are  not  thereby  in- 
capacitated from  prohibiting  the  same  act  by  ordinwice,  and  punishing  offenders 
for  violation  thereof. 
S.  Bams. 

The  dty  of  St.  Louis,  under  the  clause  in  its  charter  which  auOunlses  the  mayor 
and  assembly  to  pass  all  such  ordinances,  not  inconsistent  with  the  charter  or  the 
state  ^WB,  as  may  be  expedient  in  mfdntalnine  the  peace  and  good  government, 
health  and  welfare,  of  the  dty,  and  to  enforce  the  same  by  fines  and  penalties,  may 
pass  an  oxdlnaaoe  making  it  a  miademeanor  to  overdrive,  overioad,  iU-treat,  or 
cruelly  beat  any  dumb  animal. 

Appeal  from  St.  Louis  criminal  court;  E.  A.  Koonan,  Judge. 
Louis  A.  SMieTt  for  appeilant.   £.       and  Martin  &  FaunUeroy,  for  re- 
spondent. 

Black,  J.  The  defendant  was  fined  920 a  police  justice  of  the  eify  of 
St.  Louis  on  a  charge  of  unnecessarily  and  cruelly  beating  a  dumb  animal. 
He  appealed  to  the  court  of  criminal  correction,  where  he  was  again  fined  in 
a  like  anMUot;  and  he  then  appealed  to  this  oourt.  The  proseontdon  Is  based 
on  a  violation  of  the  following  ordinuioB:  "Section  1.  Any  person  who  shall, 
in  this  city,  overdrive,  overionid.  drive  when  overloaded,  ill  treat,  torment,  or 
unnecessarily  or  cruelly  beat,  or  needlessly  mutilate  or  kill,   •  *  *  any 
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dumb  animal,  sball,  for  every  snclt  offOiae,  be  deemed  gnllty  ot  a  misde- 
meanor, and  upon  conTlcUon  ehaU  be  fined  not  leas  than  twenty  dollars,  nor 
more  than  one  hundred  dollars,  for  each  offense.** 

At  the  close  of  the  case  for  ttw  cltyp  the  d^endant  moved  tor  his  dis- 
oharge,  which  motion  was  overmled.  The  point  made  in  the  trial  court  and 
pressed  here  is  that  the  ordinance  is  vend — Firat,  because  the  offense  chained 
u  punishable  by  the  general  statute  laws  of  the  state;  and,  aeeondt  baoanse  the 
city  has  no  charter  power  to  pass  the  ordinance.  To  cruelly  beat  any  hone,  ox. 
or  domestic  animal  is  made  a  misdemeanor  by  the  genwal  laws  of  the  state 
(sections  1375, 1609.  Bav.  St.  1879;)  but  this. does  not  prevent  the  ctiy  from 
prohibiting  the  same  act  by  ordinance,  and  punishing  the  offender  for  a  vio- 
lation tfaerettf.  It  is  the  well*settled  law  of  this  state  that  municipal  corp(x»- 
tlons  may  by  ordinance  prohibit  acts  which  are  made  misdemeanors  under  the 
general  statutee  of  the  state;  and,  for  a  violation  of  such  ordinances,  the  city 
may  maintain  a  proceeding  in  its  own  same  to  impose  and  collect  a  fine. 
City  cf  at.  Louis  V.  Bentz,  11  Mo.  61;  City  <^  St  Louis  v.  Cafferata^  24 
Mo.  94;  State  v.  Coioartt  29  Mo.  330;  City  qf  Indeperuience  v.  Moore,  32  Mo. 
392;  Ex  parte  ffoUv3edell,  74  Mo.  395.  Tlie  only  debatable  question  is 
whether  the  city  has  the  power  to  pass  the  ordinance.  After  the  enumera- 
tion of  various  specIAc  powers,  autliority  is  given  to  the  mayor  and  assembly 
"to  pass  all  such  ordinances,  not  inconsistent  with  the  provisions  of  this 
charter  or  the  laws  of  ttie  state,  as  maybe  expedient  in  maintaining  the  pesce, 
good  government,  health,  and  welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,  and  to  enforce  the  same  by  fines  and  penitlties,"  ^c.  2  Bev. 
St.  1855.  par.  14.  It  cannot  be  contended  th^it  the  ordinance  in  question  is  in- 
consistent with  other  provisions  of  the  city  charter;  nor  is  it  inconsistent 
with  the  constitution,  or  any  statute  law  of  the  state.  This  is  true  in  re- 
spect of  state  statutes,  as  we  have  seen,  though  the  same  act  may  be  punished 
either  under  the  statute  or  ordinance.  Theordiiuince  wasdonbtleas  designed 
to  nach  some  cases  of  ill  treatanent  of  animals  not  embraced  in  the  general 
statute.  Is  tlie  ordinance,  therefore,  fairly  within  the  power  to  maintain 
the  peace,  good  government,  and  welfare  of  the  city?  We  think  it  is.  In 
City  of  St.  Louis  V.  Bentz,  11  Mo.  61,  the  defendant  was  fined  under  an  ordi- 
nance concerning  vagrants.  The  ordinance  bad  for  its  authority  the  power 
"to  regulate  the  police  of  the  city."  This  coui-t  then  said:  "Although  this  is 
a  very  vague  and  indefinite  grant  of  power,  yet  it  must  have  been  intended  to 
confer  other  powers  than  those  specifically  granted ;  otherwise  there  existed 
no  propriety  in  the  enactment.  When,  therefore,  it  can  be  seen  that  the  ex- 
ercise of  any  jurisdiction  by  the  corporation  can  be  clearly  brought  within  the 
scope  of  this  grant  without  a  violation  of  the  constitution  or  a  condict  with  the 
laws  of  the  state,  there  can  be  no  objection  to  its  exercise. "  In  the  case  of 
City  of  St.  Louis  v.  Cafferata,,  24  Mo.  94,  the  ordinance  made  It  a  misde- 
meanor for  any  one  to  keep  open  his  place  of  business  on  Sunday.  It  was 
held  that'the  ordinance  was  a  lawful  exercise  of  the  power  given  to  the  city 
"to  make  such  rules,  regulations,  by-laws,  and  ordinances,  for  the  purpose 
of  maintaining  the  peace,  good  government,  and  order  of  the  city,  and  tb** 
trade,  commerce,  and  manufactures  thereof,  as  they  may  deem  expedient,  not 
repugnunt  to  the  coustitution  and  laws  of  this  state."  These  cases  serve  to 
show  that  general  welfare  clauses  are  not  useless  appendages  to  the  charter 
powers  of  municipal  corporations.  They  are  designed  to  confer  other  powers 
than  those  specifically  named.  The  difficulty  in  making  a  specific  enumera- 
tion of  all  such  powers  as  may  !»  properlydelegated  to  municipal  corporations 
renders  it  necessary  to  confer  such  powers  in  general  terms.  Ordinances  re- 
lating to  the  comfort,  health,  good  order,  convenience,  and  general  welfare  of 
the  inhabitants  are  regarded  as  the  exercise  of  police  regulations.  1  Dill. 
Mun.  Corp.  (3d  £d.)  §  141.  Laws  for  the  prevention  of  cruelty  to  animals 
may  well  be  regarded  as  an  exercise  of  such  policepowera.   That  good  govem- 
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ment  calte  for  the  condemnation  of  snch  acts  as  are  prohibited  by  the  ordi- 
nance ought  not  to  be  qaeetioned.  The  eobject  is  pre-eminently  one  for  local 
mnnldpal  regulation.   The  judgment  ia  nfflrmed. 

Bat,  Jm  absent.  The  other  judges  concur. 


Kendall  et  al.  v.  Powebs. 

(Swjpreme  Court  of  Jftosowi.  June  18, 1888.) 

KncssTBAD—Iir  Life-Estate. 

Where  the  title  to  land  ooenpied  as  a  homestead  becomes  rested  in  the  wife,  and, 
after  her  death,  the  husband  continues  so  to  occupy  it,  b^oK  the  head  of  a  family 
of  children,  his  estate  hv  curtesy  is  not  subject  to  the  lien  of  a  judgment  obtained 
against  him  after  the  wife's  death,  homestead  rights  attaching  to  a  lUe-estate  as 
well  as  to  a  fee. 

Appeal  from  drcalt  conrt.  Linn  connty;  W.  H.  Bbownlee,  Judge. 
A,  W,  Mfidlins,  for  appellant.  John  R.  Wileoas,  tor  respondent. 

Black,  J.  This  suit  of  ejectment  was  commenced  on  the  14tb  Noveml>er, 
1884,  to  recover  the  possessicmof  several  lots  in  the  town  of  Linneus,  contain- 
ing in  all  about  nn  acre  and  a  half  of  land,  and  valued  al  five  or  six  hundred 
dollars.  The  facts  are  these:  On  the  31st  December,  1881,  the  plainttfTs  ob- 
tained a  judgment  against  G.  G.  Cummins  for  0787.09,  under  which  the  prop- 
erty was  sold  on  execution,  and  purchased  by  the  plaintiffs  on  June'12,  1884. 
At  the  date  uf  the  judgment,  Cumraloshada  wlfeand  six  children.  He  then, 
and  for  a  long  time  previous  thereto,  resided  on  the  property  On  the  2'2d 
Xovember,  1881.  a  few  days  before  the  date  of  the  judgment,  he  and  his  wife 
conveyed  the  property  to  Crampton,  wlio  at  the  same  time  conveyed  it  back  to 
Mrs.  Cummins,  and  she  died  on  theeameday.  In  March,  1884,  Cummins  and 
his  second  wife  conveyed  the  property  to  the  defendant,  and,  at  the  same  time, 
Cummins,  as  curator  of  his  children,  conveyed,  or  attempted  to  convey,  their 
interest  in  the  property  to  defendant.  There  is  evidence  tending  to  show 
that  these  deeds  were  made  as  a  security  for  money  loaned  Cummins.  Other 
evidence  Is  to  the  effect  thtit  the  transaction  was  an  out  and  out  sale,  with  a 
Tight  on  the  part  of  Cummins  to  repurchase  the  property  if  he  desired  to  do 
so.  A  few  days  after  the  execution  of  these  last-mentioned  deeds,  Cnmmins, 
with  bis  family,  went  to  the  state  of  Kansas,  returning  in  December,  1884. 
Tbere  is  evidence  that  he  left  with  the  intention  of  returning,  as  he  did.  He 
repurchased  the  property,  and  took  possession  after  the  commencement  of  this 
suit.  The  plaintiffs  do  not  seek  to  avoid  the  deeds,  or  any  of  them,  for  fraud 
or  otherwise;  but  they  insist  that,  after  the  death  of  Mrs.  Cummins,  her  hus- 
band had  an  estate  by  the  curtesy  in  the  property,  and  that  the  lien  of  the 
judgment  attached  to  that  estate. 

The  det-d  to  Crampton,  and  from  him  to  Mrs.  Cummins,  simply  vested  the 
title  in  her.  Mr.  Cummins  was  all  the  while  the  head  of  a  family,  and  he 
continued  to  reside  witli  his  family  on  the  property  until  a  few  days  after  the 
sale  to  the  defendant,  and  the  property  was  his  homestead  during  all  that 
time.  The  law  exempts  from  execution  and  attachment  the  homestead  of 
every  housekeeper  or  head  of  a  family.  The  husband,  as  the  head  of  a  fam- 
ily, may  have  a  homestead  in  a  life-estate,  or  in  property  the  title  to  which  is 
in  the  wife.  Thomp.  Homest.  &  Ex.  §  220.  It  was  the  same  homestead  all 
the  while.  The  exemption  is  in  no  way  affected  by  the  fact  that,  during  the 
time  Cummins  occupied  the  property  witlihis  family,  the  title  became  vested 
in  his  wife;  nor  by  the  fact  that,  upon  the  death  of  his  wife,  he  became  en- 
titled to  an  estate  by  the  curtesy.  Whether  the  debtor  owns  the  fee,  has  but  a 
marital  interest  in  the  property,  or  a  life-estate,  is  a  matter  of  no  concern  to 
the  creditors;  the  d^tor  being  Uie  head  of  a  family,  and  ttie  property  hie 
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homestead.  Be  the  intereet  whatever  It  may,  it  is  exempted  from  sale  und& 
execution.  While  the  property  stood  exempt  from  sale  under  execution.  Cum- 
mins  could  sell  his  Interest  therein,  and  the  purchaser  would  take  whaterer 
title  he  had  free  from  any  claim  of  the  Judgment  creditor.  Davit  t.  Load, 
B8  Mo.  436.  What  has  been  said  disposes  of  all  the  qnestloiis  ndsed  In  this 
court.    The  judgment  is  therefore  affirmed. 

Bat,  J.,  absent.  The  other  jodgee  conear. 


Statb  «d  rsl.  QuiMOTt  M.  A  F.  B.  Go.  «.  Harris  «i  ol.,  Jiidgw. 

(Supreme  Court  of  MisaourL  June  18, 1888.) 

&ULBOAD  COMPANIEB — MCBICIPAL  All>— VoTB— COMVrmjTIONAL 

Under  Const.  Mo.  1866,  and  Qen.  St.  Ho.  186S,  |  17,  authorixing  oonnty  oonrta  to 
sabecrlbe  stock  to  railroads  apon  two-thirds  of  the  qiuUfled  voters  of  the  coooty 
TOtiDg  therefor,  two-thirds  of  the  quaUfled  voters  as  shown  by  the  leglsttuioQ 
book*  is  meeat,  Mid  not  two-thirds  01  those  aotuaUy  voting;  and,  where  two-thitds 
of  ttie  roKlBtered  voters  do  not  vote  in  favor  of  the  proposition,  tt»  order  of  the 
ooontT  court  sabscrlblng  for  the  stock  is  without  authority. 

Error  to  circuit  court,  Sullivan  county;  G.  D.  Bubobss,  Judge. 

Proceeding  by  mandamu$,  by  the  state  ex  rel.  Quincy,  Missouri  &  Pacific 
Bailroad  Company,  against  Anderson  W.  Harris,  George  T.  Todd,  and 
Thomas  Montgomery,  Judges  of  the  county  court  of  Sullivan  county.  Judg- 
ment for  defendants,  and  plaintiff  brings  error. 

John  P.  Sutler t  {Bdtpard  McCahe^  of  oooasel,)  for  {daintlfl  in  error. 
A.  W.  Mullina,  for  def^dants  in  error. 

XOBTON,  G.  J.  This  is  a  proceeding  by  mandamus  to  compel  the  judges 
of  the  county  courtof  SutUvancounty  to  issue980.000of  bonds  to  the  Quincy. 
Missouri  &  Pacific  Bailroad  Company,  upon  the  trial  of  which  judgment  was 
rendered  for  defendants,  from  which  plaintiff  has  prosecuted  a  writ  of  error. 
The  record  discloses  the  following  facts:  That  the  Qulnpy,  Missouri  &  Pv 
dflc  Bailroad  Company  was,  on  the  29th  of  June,  1869.  duly  incorporated, 
under  the  laws  of  this  state,  for  the  purpose  of  building  and  operating  a 
railroad  from  West  Qnlm^,  on  Uie  Hississlppi  rtrer,  in  Marion  county,  to  a 

E>int  on  the  Missouri  rirer  in  Atchison  eonnty.  Mo.,  opposite  the  city 
rownsville,  S'eb. ;  that  on  the  ZHd  of  December,  1869,  the  county  court  ct 
SnlliTau  county  made  an  order  that  an  election  be  bdd  at  the  usual  voting 
places  in  said  county  on  the  22A  of  February,  1870,  for  the  purpose  of  as- 
certaining wbetiier  two-thirds  of  the  qualified  voters  of  said  oounty  of  Sul- 
livan would  assent  to  a  subscription  of  fZOOfOOO  to  the  capital  stoc^  itf  said 
company,aubjecttooertainconditioiis,  among  which  are  the  fidlowing:  **Said 
railroad  to  be  located  and  constructed  through  said  Sullivan  oounty  ftom 
eairt  to  west  on  a  line  as  near  through  the  center  of  said  oounty  as  practicar 
ble;  said  subscription  to  be  paid  to  said  company  *  *  *  in  the  bonds 
of  the  county  at  par;  *  *  *  and  that  whenever  said  railroad  company 
shfdi  have  surv^ed  and  permaoently  located  said  road  continuously  through 
the  state  of  Missouri  from  West  Qulnoy,  in  Marion  county,  *  *  *  to 
some  point  on  Uie  Missouri  river  oi^mite  or  near  BrowasviUe,  in  Uie  state  (tf 
Nebraska,  and  should  have  continuously  graded,  bridged,  and  Ued  six  miles 
of  s  tid  railroad  within  SuUivui  oounty  upon  the  line  *  *  •  designated, 
then  said  oonnty  of  Sullivan,  by  its  county  court,  would  issue  and  dwver  to 
*  *  *  said  railroad  company  its  bonds,  in  payment  oi  such  subaorlptton, 
to  the  amount  of  $40,000;  and.  for  eaeh  additional  section  of  six  milea  so 
continuously  graded,  turidged,  and  tied  within  said  county  of  Sullivan,  said 
oounty  would  issue  and  deliver  to  the  company  an  additional  sum  of  $10,000 
in  the  bonds  of  said  county,  as  aforesaid,  till  the  whole  subscription  of  ftfiiX),- 
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000  should  be  paid.**  It  further  appeiirs  that,  in  pursuance  of  law.  a  speciiil 
r^stration  of  the  qualified  voters  of  said  county  who  had  become  sucli  since 
the  last  general  r^stration,  and  subsequent  special  registrations,  of  Uie 
qualified  voters  of  said  county,  made  prior  thereto,  was  had  and  held  in  the 
varioos  municipal  townships  of  said  county  prior  to  the  holding  of  such  spe- 
cial election;  that  at  said  special  election,  accoiding  to  the  official  canvass 
thtteot,  1,049  votes  were  cast  in  favor  of  the  proposed  subscription,  and  257 
votes  BgKbost  it;  that  the  county  oourt  of  said  county,  on  the  day  after  stud 
eleetion,  viz.,  on  February  23,  1870,  made  an  order  that,  as  1,049  voters  of 
the  coimty  bad  voted  for  the  subscription,  and  only  257  against  it,  therefore* 
th«  propoaltloa  to  subecribe  for  9200,000  <tf  the  stock  of  said  railroad  oom- 
pcuiy  had  carried;  and  afterwards,  in  pursuance  of  an  order  of  sold  court,  the 
ecB  c^fficio  president  thereof  made  a  formal  entry  of  such  sabscription  on  the 
bo(^  of  the  company.  On  the  trial,  defendants  offered  in  evidence  the  reg- 
istration books  of  Sullivan  county,  made  in  1868,  for  the  general  election  of 
that  year,  and  for  a  special  election  in  1869.  and  the  special  election  held  on 
February  22,  1870.  These  books  were  identified  by  James  Morris,  clerk  of 
the  county  oonrt  of  said  county.  And  F.  £.  Stone,  one  of  the  r^istration 
officers,  testified  as  follows:  "I  have  recently  examined  the  registration  books 
identified  by  Mr.  Morris.  They  are  the  books  used  for  the  general  election  in 
1868,  and  at  the  special  elections  in  1869  and  1870.  They  were  prepared  and 
arranged  for  use  by  W.  B.  Taylor.  W.  H.  Custer,  and  myself,  [the  then  reg- 
istration officers.]  The  thirteen  books  now  shown  me  were  used  at  the  spe- 
cial election  heldFebruary  22,  1870.  Mr.  Custer  made  certified  copies  of  the 
special  registration  of  voters,  for  the  use  of  the  judges  of  the  election,  as  soon 
as  such  registration  was  completed."  The  registration  books  were  then 
offered  in  evidence,  to  which  objection  was  made,  which,  being  overruled, 
thereupon  the  defendants  began  to  read  from  the  registration  book  of  Polk 
township.  In  said  county,  used  at  the  special  election  Februiiry  22, 1870;  but, 
before  completing  the  rauling  thereof,  counsel  for  relator  conceded  that  the 
registration  books  offered  in  evidence,  counting  all  those  registered  for  the 
general  election  of  1868.  and  those  added  in  1869,  and  those  added  for  special 
Section  February  22,  1870,  contained  the  names  of  1,940  persons  as  qualified 
to  vote  in  said  county  ^  said  election,  and  that  said  names  were  placed  upon 
said  books  by  the  aforesaid  registration  officers,  and  their  predecessors  In  of- 
fice, for  use  in  the  general  election  of  1868,  the  special  election  of  1869,  and 
special  election  held  February  22.  1870. 

The  controlling  question  arising  on  the  record  is  as  to  the  propriety  of  the 
action  of  the  trial  court  in  admitting  in  evidence  the  said  registration  bo(^. 
The  objection  to  their  admission  was  based  mainly  on  the  ground  that  after 
the  election  of  February  22,  1870,  the  county  court  held  that  two-thirds  of 
the  qualified  voters  voting  at  said  election  had  voted  in  favor  of  the  subscrip- 
tion, and  directed  the  subscription  to  be  made,  which  was  thereafter  made. 
It  is  established  law  in  this  state  that  county  courts  are  only  the  agents  of 
the  county,  with  no  powers  except  what  are  granted,  defined,  and  limited  by 
law;  and,  like  all  other  agents,  they  must  pursue  their  authority,  and  act 
within  the  scope  of  their  powers.  WolisoU  v.  Lawrence  Co.,  26  Mo.  272 ;  Book 
V.  Barl,  87  Mo.  246;  Sturgeon  v.  Hamptotij  88  Mo.  203.  The  power  of  the 
county  court  to  subecribe  to  the  stock  or  a  railroad  company  was  made  by  the 
constitution  of  1865,  and  section  17,  Gen.  St.  1865,  p.  338,  to  depend  upon 
the  fact  that  two-thirds  of  the  qualified  voters  of  the  county,  at  a  regular  or 
special  election  held  therein,  should  assent  thereto.  In  the  case  of  State  v. 
Brast^ld,  67  Mo.  331.  this  statutory  provision,  and  the  provision  of  the  con- 
stitntiou  of  1865  which  gave  origin  to  the  statute,  lui-  the  first  time  came  be- 
fore this  court  for  construction,  and  it  Is  there  distinctly  held  that,  under 
these  provisions,  the  fiict  that  a  majority  of  voters  voting  at  an  election 
held  for  the  parpose  of  determining  whether  or  not  a  subscription  should  be 
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made  to  the  stock  of  a  railroad  company  voted  tn  favor  of  the  siibsorlptfon, 
was  not  BUfBcient  to  coofer  upon  the  county  court  the  power  to  sabscribe; 
but  that*  In  order  to  the  exercise  of  the  power,  it  must  appear  that  two-thirds 
of  the  qualttied  voters  assented  to  the  subscription  by  voting  fn  favor  of  it, 
and  that  the  mere  Inaction  of  such  voters,  by  failing  to  vote,  did  not  express 
such  assent,  within  the  meanlngof  section  14,  art.  1],  Const.  1865.  So  it  wu 
also  held  in  the  case  of  WOtb  v.  La  PayetU  Oo.^  67  Ho.  S53;  Rarmejf  v. 
Bader,  Id.  476;  State  v.  Walker.  85  Mo.  41.  It  is  also  held  in  tbe  case  of 
9taU  V.  Braasfieldt  nipra,  and  Ranwy  Vi  Bader,  mpra,  that  the  regletnition 
books  may  be  properly  received  in  evidence  for  the  puipose  of  establishing 
the  number  of  qualified  voters  in  the  determinrtion  of  the  question  whether 
or  not.  at  the  election,  two-thirds  of  the  qualified  voters,  as  asoertained  by 
the  registration,  assented  to  tlie  subscription  by  voting  for  it.  Taking,  in 
this  case,  the  admission  that  the  registration  boohs  offered  tn  evktunoe  con- 
tained the  names  of  1,940  persons  as  qualified  to  vote  in  said  cminfy  at  said 
election,  it  is  evident  that  two-lhtrds  of  the  qualified  voters  of  the  county  of 
8iilUvan  did  not  assent  to  said  subscription,  as  only  1,049  of  said  voters  voted 
Id  favor  of  the  subscription.  Besides  this,  while  there  was  evidence  tending 
to  show  that  the  railroad  company  has  complied  with  the  conditions  of  the 
subscription,  there  was  also  evidence  to  show  that  it  had  not  complied,  and 
the  trial  court  mlgtit,  on  this  ground,  have  well  dented  the  reli^  asked.  The 
judgment,  for  the  reasons  fflven,  is  hereby  affirmed;  with  the  ooneurrence  ci 
Brace  and  6uebwood,  JJ.,  Black,  J.,  concurring  in  the  result,  and  Bat, 
J.,  alisent. 


Nave  v.  Shitb. 
(Supreme  Court  of  Missouri.  June  IB,  1888.) 

EaTOPFEL— In  Pais— Laches. 

K.  and  B.  were  tenants  in  oommon,  and  In  I86B  made  a  parol  partition,  each  tak> 
fnK  possession  of  Us  own  portion.  Februair  19, 1801,  ereditoin  ttC  B.  attached  hb 
Interest  iu  the  whole  tract.  February  25, 1861,  K.  execnted  a  mortgage  at  B.*b  le- 

queat  of  a  one-half  interest  In  B.*8  portion  of  the  land.  The  mortgage  was  foreclosed, 
and  plaintiff  became  purchaser.  The  defendant  claims,  by  sale  under  the  attach- 
ment, the  whole  of  B.'a  portion,  relying  upon  the  parol  partition.  Held  that,  it 
being  recited  in  a  deed  of  record  by  B.,  lUted  February  Ifi,  ItiU,  that  K.  is  the 
owner  of  an  undivided  one-half  of  B.'8  portion,  and  plaintiff  having  been  treated  by 
the  attaching  creditors  as  owner  of  one-naif  thereof  by  being  called  on  to  pay  one-haU 
of  the  taxes,  and  the  attaching  creditors  having  claimed  for  14  years  ut  diaregard 
of  the  parol  partition,  they  cannot  now  af&rm  the  same,  and  defeat  plainttiTa  mort- 
gage. 

Appeal  from  circuit  court,  Livingston  county;  J.  M.  Datis,  Judge. 

Ejectment  by  Abraham  Kave,  claiming  under  a  mortage  foreclosure, 
against  Robert  H.  Smith,  claiming  under  sale  under  an  attachment  prior  to 
the  mortgage.   Judgment  was  entered  for  plaintiff,  and  defendant  appeals. 

C.  T.  Gamer,  Sr.,  and  J.  B.  BamUton,  for  appellant.  Betmey  tt  BrowOt 
for  respondent. 

Black,  J.  The  defendant  appealed  from  a  judgment  in  favor  of  the  plain- 
tiff in  an  action  of  ejectment  for  the  undivided  one-half  of  85  acres  of  land  in 
De  Kalb  county.  While  this  case  is,  in  many  respects,  like  that  of  Nave  v. 
Todd,  83  Mo.  601,  still  there  is  some  difference  in  the  evidence,  and  this  case 
is  presented  on  a  somewhat  different  theory,  ao  that  it  will  be  considered  on 
its  own  facts.  Prior  to  1859,  Henry  C.  Kerr  and  John  C.  Breckenridge  owned 
two  farms  in  De  Kalb  county  as  tenants  in  oommon,  and  they  were  also  the 
joint  owners  of  certain  personal  property.  The  defendant's  evidence  shows 
that  in  February  of  that  year  Kerr  and  Breckenridge  divided  their  personal 
property,  and  also  made  a  parol  division  of  the  land.  The  land  was  surveyed, 
and  Kerr  took  440  acres,  being  the  improved  portion  of  what  is  called  Uw 
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"Ganfield  Fann,"  and  upon  whieh  he  then  and  preTiotisly  resided.  BreA- 
eniidge  took  the  residue  of  the  CanBeid  fftnu,  and  vhat  la  caUed  the  "Breck- 
enridge  Home  Farm,"  and  upon  which  lie  resided.  Kerr  resided  upon  his 
portiOD  until  1861.  and  it  was  in  tbe'posBession  of  his  tenant  from  that  date 
to  1865  or  1866»  while  he  was  in  the  army  Brecfcearidge,  by  himself  or  tm- 
ants,  oecnpied  hia  portion  until  1868.  ITo  deeds  were  mnde  in  1859,  and  from 
the  raooffds  of  the  county  they  appeared  to  be  tenants  in  common,  each  own- 
ing an  undivided  lialf  of  the  twa  farms.  On  the  Stii  Mnrch,  1866.  tliey  ex^ 
cuted  and  recorded  a  partition  deed  in  conformity  to  the  previous  parol  di- 
vision. Fievious  to  this  last-named  date,  and  on  the  19th  February,  1861, 
various  creditors  of  Breckinridge  attached  hia  interest  in  both  farms.  On 
tlie  25th  of  Idia  same  month,  Kerr  made  a  mortgage  to  Nave,  the  present 
plaintiff,  upon  the  undivided  one-half  of  the  Breckenridge  farm,  to  secure  his 
note  of  that  date- to  Nave  for  about  tl,900,  due  in  60  days.  Thia  mortgage 
was  made  with  ttie  knowledge  and  at  the  request  of  Breckenric^[e.  This  note 
was  given  in  lieu  of  one  held  by  Nave  against  Bredtenridge,  tlim  past  due. 
Thwe  is  evidence  to  the  effect  that  Kerr  was  also  bound  on  the  old  note. 
The  attaching  creditors  prosecuted  their  snits  to  judgments,  and  the  Interest 
of  Breckenridge  in  botli  farms  was  sold  thereunder  and  purcltased  by  Saun- 
dera,  who  took  the  title  in  trust  for  the  attaching  creditors,  the  sheriff's  deed 
to  him  being  dated  in  1868,  the  date  of  the  sale.  Nave  foreclosed  his  mort- 
gage on  the  undivided  half  of  the  Breckenridge  farm,  and  became  the  pur- 
chaser of  that  interest  at  a  sale  under  his  judgment  in  1865,  and  this  is  his 
title.  There  whs  h  subsequent  suit  between  the  attaching  creditors  and  Saiin- 
dei-8,  which  resulted  in  a  decree  for  the  sale  of  all  of  the  property  purchased 
by  Sannders;  and.  at  a  sale  under  that  decree,  the  defendant  in  this  suit  pur- 
chased the  property  in  question  and  other  property,  and  received  a  sheriff's 
deed,  dated  7th  October,  1875.  The  evidence  shows  that  Saunders  hud  pos- 
session of  all  of  the  property  from  1868  to  1875.  Tluit  he  acted  as  tlie  agent 
tor  the  creditors  of  Breckenridge,  and  also  for  Nave.  Nave,  through  Saui^ 
ders,  paid  his  share  of  the  taxes  on  the  Bieckenridge  farm  for  several  years. 
The  land  was  sold  for  delinqaent  taxes  for  1861. 1863,  and  1864,  and  by  Saun- 
ders ptiTCbased  in  the  names  of  Kave  and  King;  the  latter  being  one  of  the 
attacliing  creditors.  The  other  facts  deemed  material  will  be  noticed  here- 
after. 

Defendant's  position  is  that,  by  raison  of  a  parol  partition  between  Kerr  and 
Breckenridge,  in  1859,  the  latter  acquired  the  legal,  as  well  bs  equitable,  title 
to  the  land  in  suit,  and  that  this  title  passed  to  him.  It  is  certainly  the  law 
of  this  state  that  a  parol  partition  between  tenants  in  common,  followed  by 
possession,  wilt  be  sufficient  to  sever  the  possession.  Bompart  v.  Roderman, 
24  Mo.  898.  But  in  the  subsequent  case  of  Hazen  v.  Bamett,  50  Mo.  506,  it 
was  held  that  while  a  parol  partition  followed  by  possession  was  good  as  be- 
tween the  parties,  yet  the  equitable  title  only  passed,  which  by  adverse  pos- 
session may  ripen  into  a  legal  title.  It  was  also  held  that  a  party  to  such 
parol  paitition  has  the  right  to  have  the  same  contlrmed  by  a  decree  vesting 
in  him  the  legal  title.  There  Is  a  diversity  of  opinion  in  the  books  upon  the 
subject  as  to  whether  the  legal,  or  simply  the  equitable,  title  passes  in  such 
cases.  It  is  certainly  the  policy  of  our  statute  that  titles  to  real  estate  Ije  made 
luatter  of  record.  Under  the  doctrine  of  the  case  last  cited,  thB  party  taking 
possession  of  the  part  allotted  to  liim  will  be  able  to  defend  bis  possession, 
control  the  legal  title,  and  compel  its  transfer  to  him.  We  shall  nut  depart 
from  the  rule  of  that  case,  as  applied  to  like  cases.  The  rights  of  Kerr  and 
Breckenridge  arising  from  the  parol  partition  must  be  treated  as  equitable, 
not  legal.  The  evidence  produced  by  the  defendant  shows  it  parol  partition 
between  Kerr  and  Breckenridge  in  1859.  followed  by  possession;  or,  rather, 
each  continue  in  the  possession  of  the  part  allotted  to  hiin.  But  it  ahto  ap- 
pears tliat  on  Uifl  15th  February,  1861,  Breckenridge  conveyed  the  undivided 
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half  of  the  Breckenrldge  fttrm  to  Andj  and  Adam  A.  Breckenridge.    We  in- 
fer this  deed  was  made  as  a  security  for  certain  debts,  bat  tt  recites  that  Ken 
is  the  owner  of  the  other  undivided  half,  thus  showing  that  at  that  time  be 
disregarded  the  parol  partition.   On  tb«  25th  of  the  same  month  Kerr  made 
the  mortgage  to  Nave  on  the  undivided  one-half  of  the  same  land,  and  this 
mortgage  was  made  at  the  request  of  Breckenridge.   As  between  Nave  on  the 
one  hand,  and  Kerr  and  Breckenridge  on  the  other,  the  latter  could  not  sac- 
oessfuUjr  set  up  a  parol  partition;  fur,  if  there  had  been  one,  the  execution  of 
the  mortgage  by  Kerr,  with  the  consent  of  Breckenridge,  would  oper^  as  a 
revocation  of  it.    Under  such  circumstances,  Breckenridge  could  not.  as 
against  Nave,  claim  with  success  tlie  whole  of  the  Breckenridge  farm.  The 
recital  in  the  deed  to  Andy  and  tite  mortgage  to  Nave  are  inconsistent  with 
full  ownership  of  the  Breckenridge  farm  by  Breckenridge.   Bat  it  is  urged 
that  whatever  interest  Breckenridge  had,  wlietfaer  l^al  or  equitable,  became 
subject  to  the  attactimenta;  and  as  they  were  levied  on  the  19th  February. 
1B61,  the  rights  of  the  attaching  creditors  could  not  be  affected  by  the  Nave 
mortgage,  made  on  the  25th  of  the  same  month.   In  other  words,  the  subse- 
quent acts  of  Kerr  and  Breckenridge  and  Nave  could  not  prejudice  the  rights 
of  the  attaching  creditors.   All  this  would  be  true  but  for  the  courae  pursued 
by  the  attaching  creditors.   They,  too,  disregarded  the  alleged  parol  partition ; 
for  they  prosecuted  tlieir  suits,  from  1861  to  1868,  against  the  interest  of 
Breckenridge  in  Ix^h  farms,  and  purchased  that  interest  in  the  name  of 
Saunders,  and  the  suit  between  them  and  Saunders  proceeds  upon  the  theory 
that  they  had  acquired  an  interest  in  both  farms.   Not  only  this,  but  Saunders 
treated  Nave  as  the  owner  of  the  undivided  half  of  the  Breckenridge  farm  by 
calling  upon  him  for  one-half  of  the  taxes  which  Nave  paid,  Iwlieving  he  had 
acquired  the  one-half  interest.   Kerr  says  he  told  Nave  about  the  parol  parti- 
tion when  the  mortgage  was  made,  but  Nave  says  he  had  no  knowledge  that 
a  partition  had  been  made,  and  we  oonclude  proof  of  notice  to  him  of  such  a 
partition  is  not  made  out.    We  do  not  say  that  the  want  of  notice  of  Itself  on 
tiie  part  of  Nave  would  defeat  the  attachments  on  the  equitable  interest  of 
Breckenridge.   Whatever  there  was  of  this  parol  partition  was  known  to 
some  of  the  attaching  creditors.   Their  continued  claim  to  an  interest  in  the 
Kerr  farm  was  a  denial  of  a  parol  partition.   It  is  plain  to  be  seen  tliat  Kerr 
and  Breckenridge,  in  making  the  mortgage  to  Nave,  acted  upon  the  title  as 
it  appeared  of  record;  that  Nave  has  always  claimed  title  according  to  the  re- 
corded deeds;  and  that  the  attaching  creditors,  throngli  a  series  of  years  from 
1861  to  1875,  have  disclaimed  any  binding  parol  partition  by  claiming  the  un- 
divided one-half  of  both  farms.   It  is  now  too  late  for  them,  or  those  claim- 
ing under  them,  to  turn  around  and  say  they  got  no  interest  in  the  Kerr  farm, 
but  got  the  whole  of  the  Breckenridge  farm.   They  cannot  at  ihis  late  day 
luiike  their  election  to  affirm  the  parol  partition,  and  thereby  defeat  the  plain- 
tiff's mortgage.    We  are  constrained  to  say  there  is  no  equity  in  the  defense. 

As  to  the  statute  of  limitations,  it  is  sutflcient  to  say  there  is  no  evidence 
in  the  case  upon  which  to  base  such  a  defense.  Saunders  was  in  possession 
from  1868  to  1875,  and  he  recognized  and  treated  Nave  as  a  co-tenant,  so  that 
there  was  no  adverse  possession  then.  This  suit  was  commenced  in  18r9. 
The  judgment  in  this  case  was  entered  up  for  the  whole  of  the  described  land, 
whereas  it  should  have  been  for  the  undivided  one-half  only.  The  plaintiff 
offers  to  remit  one-half  of  the  dainag4»  recovered  and  the  undivided  one>half 
of  the  land.  The  remittitur  will  be  allowed,  and  the  judgment  for  the  undi- 
vided half  of  the  land  and  one-half  of  the  damages  recovered  affirmed,  but  the 
costs  of  this  appeal  must  be  taxed  to  the  plaintiff. 

Bat,  J.,  absent.  The  other  judges  concur. 
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Nats  v.  HAMUffOH. 

(Supreme  Court  of  MiMouH.  June  18, 1888.) 

Ameal  ftom  drcait  comt,  ZilTlngstOD  ooanty;  J.  M.  Datii,  Jndgo. 
C.  T.  Oom«r,  Sr.,  and  j;  R.  HanMUm,  for  appellant.  Barney  A  Brown,  for  re- 
spondent 

Black,  J.  This  case  Is  In  all  subatantial  respects  like  that  of  Nam  t.  Smith,  ante, 
796,  (just  decided.)  The  judgment  in  that  case  disposes  of  this  one.  The  plaintiff  offers 
to  remit  the  undivided  one^^Wf  of  the  land  recovered,  and  the  whole  of  the  desoribed 
one-half  acre  off  of  the  S.  B.  comer  of  the  N.  E.  U  of  section  11,  township  57,  raof^e  83, 
and  91,074.80  of  the  damages  recovered.  The  remittUur  will  be  allowed,  and  the  judg- 
ment affirmed  for  the  resmoe.  Costs  of  this  appeal  wHl  be  taxed  to  respondent. 

Rat,  J.,  absent.  The  other  Judges  oononr. 


State  9.  Kobth. 
(Supreme  Court  of  MCeeourC.  Jnne  IB,  1888.) 

BCBOLABT — POSSESSIO:!  OF  STOLEN  QOODS — ^IkSTBDCTIONB. 

Upon  trial  for  burKlair  and  larceny,  where  it  was  shown  that  some  of  the  stolen 
property  was  found  In  defendant's  possession  the  day  after  the  bui^lary,  and  he 
introduced  evidence  tending  to  show  an  utibt,  an  lastmctlon  that  where  stolen 
property  is  bo  found,  if  the  possessor  fails  to  account  for  his  possession  in  a  man- 
ner consistent  with  his  innocence,  he  Is  presumed  to  be  a  thief,  is  erroneous,  be- 
cause It  excludes  the  evidence  of  an  alibi  from  the  consideration  of  the  juxy.^ 

Appeal  from  St.  Louis  criminal  coart;  J  amiss  G.  Norbcilb.  Judge. 

Indictment  of  George  North  for  burglary  and  larceny.  Judgment  of  con- 
Tiction,  and  defendant  appeals. 

TAoi.  B.  Haneg  and  Thta.  B.  Satep,  for  appellant,  B.  €f.  Boons,  Atty. 
Oen . ,  for  the  State. 

XOBTOH.  C.  J.  Defendant  was  indicted  in  the  criminal  court  of  the  city 
of  St.  Louto,  and  charged  with  burglary  and  larceny,  abd  on  trial  was  con- 
victed of  both  burglary  and  larceny,  and  his  punishment  assessed  at  impris- 
onment in  the  penitentiaiy  fur  Ave  years.  The  evidence  on  the  part  of  the 
state  tended  to  show  that  on  the  same  da^  the  offense  charged  was  committed, 
and  the  day  after  it  was  committed,  defendant  was  found  tn  possession  of 
goods  stolen  at  the  time  the  burglary  was  committed,  and  that  he  admitted 
lie  took  them.  The  evidence  of  defendant  himself,  and  that  of  anotlier  wit- 
ness, tended  to  show  an  alibt  at  the  time  the  burglary  and  larceny  were  com- 
mitted. On  this  state  of  the  evidence,  the  court  gave  the  following  instruc- 
tion: "And  where  property  tuis  bqen  stolen  by  means  of  a  bnrglaiy,  proven 
beyond  a  reasonable  doubt,  and  recently  thereafter  the  same  or  any  part  thereof 
is  found  in  possesion  of  another,  if  he  fails  to  account  for  such  possession  In 
a  manner  consistent  with  his  innocence,  such  person  is  presumed  to  bea  thief, 
and  is  also  presumed  to  liave  used  all  means  necessary  to  have  secured  access 
to  such  proper^;  so  that,  from  such  recent  possession,  you  are  authorized  to 
presimie  such  person  KuUty  of  the  burglary  as  well  as  the  larceny."  It  is  con- 
tended that,  inasmuch  as  there  was  evidence  tending  to  show  an  alibt,  the 
above  instruction  is  erroneous,  in  this:  that  the  evidence  to  rebut  the  pre- 
snmption  of  guLIt,  arising  from  the  possession  of  stolen  property  soon  after 
it  was  stolen,  is  limited  to  such  evidence  as  tends  to  account  for  such  posses- 
sion in  a  manner  consistent  with  innocence.  This  contention  is  fully  sup- 
ported by  the  case  of  State  v.  8idmy,  74  Mo.  390.  where,  after  reaffirming 
the  rule  laid  down  in  the  case  of  State  v.  Kelly,  73  Mo.  608,  and  approving 
an  instruction  like  the  one  in  this  case,  and  after  saying  that,  if  the  element 

1  As  to  the  presnmptlon  arising  from  the  possession  of  property  taken  at  the  time  of 
theoommlsslfmof  a  imrglary,  seeUotgau  V.  State,  (Tex.)  ante,  4S7,  and  note. 
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of  reeent  possession  wen  the  only  one  in  tiie  ease*  we  wonld  not  Imitate  to 
approve  the  action  of  the  trial  eouxt,  it  is  then  said.  In  effect,  that  where  there 
is  evidence  either  of  good  character,  or  evidence  tending  to  estetillsh  an  aiibi, 
such  an  instruction  as  the  one  in  question  would  not  he  comprehensive  enough, 
fur  the  reasim  that,  while  good  charadAr  an  tUibi  would  tend  to  rebut  the 
presumption  of  guilt  arising  from  the  possession  of  stolen  property  reomitiv 
after  tlie  theft,  nether  of  these  things  would  aodount  for  or  exi^n  snoh  pos- 
session. Upon  the  authority  of  the  ease  ahove  dted.  the  judgment  in  this 
case  is  hereby  reversed,  and  cause  x^nanded  for  errw  omimltted  In  giving 
said  instruction  in  the  form  it  was  given.  See  tttaU  t.  JemUngtt  81  Mo.  188. 
All  concur,  except  Ba.t*  J.t  absent. 


parte  Jackson. 
(Supreme  Court  of  Mitmmri.  June  18, 1888.) 

1.  CbIIIINAL  Law— SsVTBNGB— CUMTILA.TIVI  iMFBlSOXiaXT. 

When  petiUoner  was  convicted  at  tlie  same  term  on  three  likdlotmenta  for  fekmy ; 
and,  on  a  subeeqnent  of  that  term,  was  tentenced  to  imprleonment  for  a  term 
commendDg  from  date,  on  the  third  convlctioa:  and,  on  tne  foUowing  day,  vas 
sentenced  to  Imprisonmeitt  on  the  first  and  second  oonviotlons,  respectively,— each 
term  to  oonunence  at  the  expiration  of  the  one  preceding  It,— there  was  no  such  ir- 
regularity in  the  proceedings  as  would  avoid  the  Imprisonment,  under  Rev.  St.  Ho. 
%  1669,  providing:  "When  any  person  is  convicted  of  two  or  more  offenses  before 
sentence  shall  have  been  pronounced  upon  him  for  either  ofFense,  the  imprisonmeat 
to  which  he  shall  be  sentenced  upon  the  second  or  subsequent  conviction  ahaU  com- 
mence at  the  termioatton  of  the  term  of  Impiisonmrat  to  which  he  Sball  be  adjudged 
upon  prior  oonviotion. " 
9.  Bams— Rbvbbsal  ov  Oxi  or  thi  Judquknts— Eppbct  on  Subsbquxxt  SaimtNcE. 

Where  a  prisoner  was  sentenced,  at  the  same  term  of  oourt,  to  three  suooeerive 
terms  of  tmprlsonmeDt,  the  reversal  of  the  judgment  upon  which  he  waa  sentenoed 
to  the  second  term  of  Imprisonment  does  not  entitle  him  to  a  discbarge  upon  ezid- 
ratlon  of  his  first  term,  but  the  third  term  will  begin  immediately  after  the  flratlua 
expired. 

Original  proceedings  in  habea*  oorpug. 

F.  B.  Luckett  and  Sd.  aUner,  for  petitioner.   TJu  Attonujf  Gmerai,  for 

the  State. 

Sherwood,  J.  In  case  Xo.  1.305,  Jackson  was  on  October  15tb  found 
guilty  of  forgery.  In  case  Xo.  1,306,  he  was  also  found  guilty  of  fot^ry  on 
November  5,  1885.  In  case  No.  1.307,  he  entereU  a  plea  of  guilty  of  forgery 
on  November  6,  1885.  Subsequently  sentences  of  imprisonment  in  the  peni- 
tentiiiry  were  entered  against  him,  as  follows:  In  1,307,  imprisonment  in 
the  penitentiary  for  three  years,  cummeiicing  from  date  of  sentence,  Novem- 
ber 6,  1885.  On  November  7,  1885,  in  case  No.  1,305,  imprisonment  in  the 
penitentiary  for  three  years,  commencing  from  expiration  of  sentence  in  tlie 
previous  case.  In  ease  1,306.  on  the  saraeday,  November  7tb,  imprisonment 
for  three  years  from  expiration  of  sentence  in  case  No.  1,305.  In  the  last- 
named  case,  Jackson  appealed  to  this  court,  and  such  proceedings  were  had 
as  caused  a  reversal  of  the  judgment.  Under  the  operation  of  the  three- 
fourths  rule,  he  has  served  out  liis  term  of  imprisonment  in  case  No.  1,307, 
and  now  is  held  by  the  warden  by  virtue  of  the  sentence  In  case,  1.306,  the 
last  of  the  sentences  imposed;  and  claims  that,  by  virtue  of  the  forgoing 
facts,  he  is  entitled  to  his  discharge.  The  section  of  the  statute  applicable  to 
this  case  is  as  follows:  "Wlien  any  person  is  convicted  of  two  or  more  of- 
fenses before  sentence  shall  have  been  pronounced  upon  him  for  either  of- 
fense, the  imprisonment  to  which  he  shall  be  sentenced  upon  the  second  or 
other  subsequent  conviction  shtU]  commence  at  the  termination  of  the  term 
of  imprisonment  to  Vhich  he  shall  be  adjudged  upon  prior  convicUon,'*  Bev, 
St.  ^  1659. 
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While  It  is  teue  Uut  the  sentenceB  imposed  upon  the  petfUoner  might 
aU  have  been  pronounced  agHinst  him  upon  the  same  day,  it  does  not  thence 
follow  that  there  was  sn^hing  either  Irr^ular  or  erroneona  in  Impoafng 
t^e  respective  sentences  on  him  on  two  different  days  of  the  same  term. 
The  statute  evidently  con  tonplates  that  all  the  convictions  of  a  prisoner  at 
any  one  term  of  court  shall  precede  his  being  sentenced  in  any  one  case;  but 
Uiat  where  this  course  is  pursued,  and  sentence  pronounced  upon  him  for  one 
oflense,  Uut  then  sentences  for  other  offenses  shall  follow  in  regular  order, — 
each  term  L-oramencing  at  the  termlnatitm  of  tlie  term  of  imprisonment  to 
which  he  shall  have  been  Just  previously  adjudged.  Begularly,  tlie  tirstterm 
of  imprisonment  should  be  pronounced  against  a  prisoner  on  bis  first  convio- 
Uon,  and  so  on;  but  Irregularity  or  erroneousness  of  procedure  afFord  no  basis 
for  relief  in  instances  like  the  present.  Church,  Hab.  Corp.  297, 304.  348. 
868.  This  case  does  not  resemble  that  of  Sx  parte  Meyers,  44  Mo.  279.  in 
any  particolar,  aiul  counsel  have  grossly  misconceived  that  case.  There  the 
statute  now  under  consideration  was  construed  precisely  as  iu  the  foregoing  re- 
marks; but  the  prisoner,  having  been  convicted  and  sentenced  at  the  March 
term,  1866.  toimprisonmentfortwo  years,  was  retained  in  juU  until  the  follow- 
ing May  term,  when  he  was  tried  on  another  indictment,  and  sentenced  to  im- 
prisonment for  three  years  in  the  penitentiary,  and  sent  there  accordingly;  and, 
having  served  his  first  term,  was  dischar^.  because  the  coui-t  had  no  au- 
thority, under  the  statute',  to  retain  him  in  prison  after  sentencing  him  at  one 
term,  sjuI  then  at  a  subsequent  term,  to  try  him  for  another  offense,  and  t^ain 
sentence  bim  therefor  to  another  term  In  the  penitentiary.  That  this  is  the 
correct  view  tu  take  of  that  case  is  shown  by  the  subsequent  cases  ot  Ex  parte 
Branding,  47  Mo.  loc,  oit.  266;  State  v.  Connell,  49  Mo.  loc.  cit.  288.— where 
mention  of  that  case  is  made.  The  statute  already  quoted  ta  but  declaratory 
of  the  rule  prevalent  at  common  law.  Bex  v.  WUkes,  4  Burrows,  2574-2577  ^ 
Kite  V.  Com..  11  Mete.  581;  Com.  v.  Leath,  1  Va.  Gas.  151. 

The  only  point,  therefore,  left  for  discussion  is  this:  Whether  the  prisoner, 
having  been  sentenced  at  the  same  term  of  court  to  three  successive  terms  of 
imprisonment  in  the  penitentiary,  having  reversed  the  judgment  and  sentence 
of  imprisonment  pronounced  gainst  him  as  to  the  second  or  middle  term,  and 
served  out  his  sentence  as  to  the  first  term,  is  entitled  to  be  discharged  from 
serving  out  bis  third  or  last  term.  To  this  point  the  response  must  be  in  the 
negative,  and  for  these  reasons:  The  judgment  upon  which  the  prisoner's 
second  term  of  imprisonment  was  dependent  having  been  reversed,  the  case 
stands  here  precisely  as  if  he  had  served  out  his  said  second  term,  or  had  been 
pardoned  as  to  the  offense  for  which  that  sentence  was  imposed,  and  so  his  third 
term  or  sentence  lawfully  began  upon  the  expiration  of  his  first  term.  There 
is  abundant  authority  for  this  view.  Kite  v.  Com.,  11  Mete.  581;  Broton  v. 
Com.,  4  Rawle,  259;  Ex  parte  Roberts,  9  Nev.  44;  1  Bish.  Crim.  I^w,  8 
953;  Ex  parte  Turner,  45  Mo.  331.  But,  furthermore,  even  if  the  action  ox 
the  lower  court  was  as  unwarranted  as  counsel  claim,  still  the  petitioner  could 
not  bedischarg^,  because,  under  the  provisions  of  section  2688.  it  would  be  the 
duty  of  this  court  to  sentence  him  according  to  law  if  the  proper  sentence 
bad  not  been  previously  pronounced  against  him.  Ex  parte  BetUurum,  66 
Mo.  545.   The  petitioner  will  be  remanded  into  the  custody  of  the  warden. 

All  concur,  exc^t  Kay,  J.,  absent. 


JoNBS  V.  State. 

(Court  of  Appeals  of  Texos.  June  18, 1888.) 

XiABCSST — ^IltDIOTlfB^T — Ebhok  IN  SPSLLINO. 

Aq  iodictment  for  theft  chareing  the  taking  of  certain  property  with  the  latent 
to  deprive  the  owner  of  the  value  thereof,  and  "  appriate  "  the  same  to  the  use  and 
benefit  of  the  defendant,  Is  fatally  defective,  on  motion  to  quash,  in  not  allying  aa 
Intent  to  appropriate  "  the  propw^  aUeged  to  have  been  stolen. 

T.8s.w.no.9 — 61  ^  . 
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Appeid  from  district  coart.  Burnet  county;  A.  S.  Fishbb,  ^>6cial  Judge. 
StattJtetOB  dt  Wood,  for  appelant.   A8$t.  Attj/.  0m.  Daotdnu,  for  the  State, 

'White,  P.  J.  This  was  a  coiiTiction  for  theft  of  a  gelding.  Defendant 
moved  to  quash  the  indictment  upon  the  ground  that  "it  does  not  charge  anj 
intent  on  the  part  of  defendant  to  appropriate  the  property  alleged  to  have 
been  stolen  to  hla  own  use. "  This  motion  was  overruled,  and  the  question  of 
the  correctness  of  the  ruling  la  presented  to  us  for  decision.  Instead  of  the 
essential  statutory  word  "appropriate,"  the  pleader  has  used  the  unmeaning 
word  "appriate,"  and  charges  that  the  property  was  talten  "with  intent  then 
and  there  to  deprive  the  said  owner  of  the  value  of  said  property,  and  appriate 
the  same  to  the  use  and  benefit."  etc.  We  know  of  no  sntdi  word  io  the  En- 
glish language  as  "appriate,"  and  as  spelt  the  wonl  is  not  idem  sonanv  with 
"appropriate."  An  indictment  for  theft  *'must  charge  exidicitJy  all  that  is 
easenttal  to  constttute  the  offense,  and  cannot  be  aided  by  intendments." 
Williams  T.  State,  12  Tex.  App.  395;  Jtmea  State,  Id.  424;  TaUant  t. 
State.  14  Tex.  App.  234;  Peralto  v.  StaU,  17  Tex.  App.  578;  State  v.  Sher- 
loek,  26  Tex.  106;  Bidgmoay  v.  StaU,  41  Tex.  231.  The  intent  to  appropriate 
Is  as  essential  and  material,  under  our  statutory  definition  of  theft,  as  any 
other  element  of  the  offense;  and  we  have  an  express  rule  (rf. pleading  as  to  the 
intent,  which  declares  that,  **  where  a  particular  intent  is  a  material  fact  in  de- 
scription of  the  offense,  it  must  be  stated  in  the  indictment.  Code  Crim.  Froe. 
art.  4^.  The  assistant  attorney  general,  in  support  of  the  ruling,  has  called 
our  attention  to  the  case  of  State  v.  WUUamaont  43  Tex.  500,  wherein  an  in- 
dictment was  held  good  that  charged  that  defendant  did  take,  steal,  and  carry 
away  from  the  "possion"  of  the  owner,  without  Uie  consent  tit  the  owner,  and 
with  intent,  ete.  As  we  understand  that  ease,  the  decision  was  solely  to  the 
effect  that  the  objection  to  the  Indictment  for  the  defect  insisted  upon  oonld 
not  be  taken  on  a  motion  in  urest  of  judgment,  but  should  have  been  inter- 
posed before  the  trial.  In  this  case  the  objection  was  raised  by  motion  to 
quash  the  indictment  before  trial.  We  are  ox  opinion  that  ttie  court  erred  in 
overruling  the  motion,  and  that  the  indictment  Is  fatally  defective;  wherefore 
the  judgment  is  reversed,  and  the  prosecution  dismissed. 


WooDALL  0.  State. 
(Court  C!f  AppeaU  of  Texaa.  Jane  18, 1888.) 

Cbihdtal  I1A.W— Abraionmbnt— Sekvicb  or  Copt  or  iKoicTMEyT. 

Under  Code  Giim.  Proc  Tex.  arts.  501,  505,  providing  that,  where  the  aconsed  is 
in  custody,  as  soon  as  the  indictment  it  presented  a  cortifled  copy  shall  be  made 
out  and  served  upon  him ;  and  under  article  5S3,  providing  that,  in  cases  where  de- 
tendant  is  enUtlw  to  be  served  with  a  copy  of  the  indictment,  he  shall  be  allowed 
two  days'  time  after  service  to  plead,— where  a  defendant,  when  his  case  la  called 
tor  trial,  answers  that  he  is  not  ready,  beoause  he  has  been  in  custody,  and  has 
never  been  served  with  a  copy  of  the  indictment,  and  thereupon  demands  soohoopr 
and  a  postponement  for  two        it  la  error  to  tefoae  sooh  diuaand. 

Appeal  from  district  court,  Knox  county;  J.  T.  Ocx^ell,  Judge. 
Indictment  of  J.  M.  Woodall  fOr  larceny  of  a  horse.  Judgment  of  convie- 
Uon,  and  defepdant  appeals. 

W.  £.  Datidsotit  Asst.  Atty.  Gen.,  for  the  State. 

White,  P.  J.  On  this  appeal  the  assistant  attorney  general,  on  the  part  of 
the  state,  confesses  error.  Appellant  was  indicted  for  horse  theft  When  the 
case  was  called  for  trial,  the  state  announced  ready,  and  defendant  answered 
not  ready,  because  he  had  been  In  custody  since  his  arrest.and  had  never  been 
served  with  a  copy  of  the  indictment  preferred  against  him.  He  demanded 
a  copy  of  the  indictment  against  him,  and  a  postponement  of  thu  trial  for  two 
days  after  service  thureof.  A  postponement  was  refusKl  by  the  oonit.  who 
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ordered  a  copy  of  the  Indictment  to  be  prepared  and  served  irutanter,  which 
was  done,  and  then,  over  objeetloiu  of  defendant,  ordered  him  to  announce, 
and  proceeded  with  the  trial.  It  is  provided  by  statute  that  in  every  case  of 
felony,  when  the  aceused  Is  In  custody,  as  soon  as  the  indictment  against  him 
is  presented  a  certiOed  copy  of  the  same  shall  be  made  out  and  served  upon 
him.  Code  Crim.  I*roc.  arts.  S04.  505.  And  It  is  further  expressly  provided 
tha^  '*in  cases  where  the  defendant  is  entitled  to  be  served  with  a  copy  of  the 
indictment,  he  shall  be  allowed  two  days'  time  to  file  written  pleadings  after 
aacta  service.  Id.  art.  532.  Because  the  court  erred  in  refusing  to  postpone 
the  trial  for  two  days  after  service  of  the  indictment,  at  the  request  d!  de- 
fendant, the  judgm«it  is  reversed,  and  the  cause  remanded. 


Laoet  v.  State. 
(Court  of  Appeals  of  Texas.  Jnne  18, 1888.) 

liiBCTNT— EtiDBNCB. 

DefendaDt  was  convicted  of  theft  of  a  calf.  It  was  found  In  a  pen  near  where  he 
lived,  with  tiie  ortptnal  brand  barred  out,  and  another  brand,  coneistlnf  of  the  first 
three  letters  of  defendant's  given  name,  placed  on  it.  The  marks  in  the  ears  bad 
also  been  changed.  There  was  evidence  that  defendant  had  formerly  claimed  a 
horse  which  had  the  same  brand  as  that  which  had  been  placed  on  the  calf,  but  de- 
fendant proved  that  Buoh  altered  brand  and  mark  were  recorded  as  that  of  a  brother 
of  his,  who  Uv^  Bear  hy.  Held,  that  the  evidence  was  not  sulHoiently  dear  to  sus- 
tain a  conviction. 

Appeal  from  district  court,  Eerr  county;  T.  M.  Paschal,  Judge. 
Indictment  of  Tobe  Lacey  for  theft  of  a  calf.  J udgment  of  conviction,  and 
defendant  appeals. 

W,  L,  DavicUion»  Asst.  Atty.  Oen..  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  conviction  of  theft  of  one  head  of 
neat  cattle.  The  assistant  attorney  general  does  not  ask  an  affirmance,  but 
simply  submits  the  case  upon  the  record  for  our  decision.  The  inculpatory 
evidence  against  the  defendant  is  that  the  calf  was  found  In  a  pen  near  the 
place  where  he  lived,  on  the  West  Frio  river,  in  Edwards  county,  with  the 
original  brand  barred  out,  and  the  **T.  O.  B."  brand  placed  on  it,  and  the 
marks  in  the  ears  chaiigedt  There  is  also  evidence  that  the  defendant  at  one 
time  claimed  a  horse  in  the  "T.  O.  B."  brand.  Defendant  proved -that  the 
altered  mark,  and  the  brand  "T.  O.  B.."  were  recorded  in  Kerr  county  as  the 
mark  and  brand  of  Jake  Lacey,  and  that  Jake  Lacey  was  a  brother  of  his, 
and  lived,  with  his  mother,  at  West  Frio,  in  Edwards  county.  We  are  of 
opinion  that  the  evidence  is  too  unsatisfactory,  inconclusive,  and  insufttoient 
to  warrant  the  conviction,  and  the  Judgment  is  reversed,  and  the  caose  Is  re- 
manded. 


Hooks  o.  State. 

(Court  nf  ApptaU  of  Texas.  Jnne  18, 1888.) 

Tnrcn— PuLUKo  Down— Cbimixaz.  La.w. 

Atenastwho,  against  the  ooDsent  of  the  landlOTd,  removes  a  puel  fiwm  a  fence 
aeparatlng  the  leaiBed  premises  from  the  farm  of  a  third  person,  for  the  purpose 
of  obtaining  a  more  convenient  passage-way,  such  passage-way  not  ezpoung  the 
growing  cn^  of  another  to  d^redation,  cannot  be  oonvicted  under  Pen.  Code  Tex. 
art  884,  immcUng  that  any  paruo  who  shall  break,  pull  down,  or  injure  the  fence 
of  another  wtthont  his  consent,  shall  be  fined. 

Appeal  from  county  court,  McLennan  county;  W.  W.  Evans,  Judge. 

Prosecution  against  J.  R.  Hooks  under  Pen.  Code,  art.  684,  providing  that 
''if  any  person  shall  break,  pull  down,  or  injure  the  fence  of  another  without 
his  consent,  or  shall  willfuUy,  and  withont  the  consent  of  the  owner  thereof^ 
open  and  leave  open  any  gate  leading  into  the  inolosura  of  another,  or  shall 
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knowingly  cause  any  hogi,  cattle,  mules,  borsee,  or  other  stock  to  go  wltbbi 
the  inclosed  lands  of  another  without  his  consent,   *   *   *  be  shsU  be 
fined,"  etc.   Defendant  was  convicted,  and  appeals. 
J.  W.  TayloTt  for  appellant.   AMt,  Attg.  0m.  Daoidatm^  for  the  State. 

WiLLsOH,  J.  Defendant  rented  from  Mrs.  Cagle  her  farm  for  the  year 
1887.  There  was  a  fence  dividing  said  farm  from  one  owned  by  another 
person.  The  honse  In  whidi  def^dant  lived  on  Mrs.  Gagle's  farm  waa  in- 
side said  farm  indosure.  During  bis  tenant^,  he  pulled  down  <Hie  panel  of 
sfud  dividing  fence,  for  the  purpose  of  affording  him  a  paasway  more  oonven- 
ient  than  the  one  with  which  the  farm  was  [aovided.  He  pulled  down  this 
panel  of  fmee  without  the  consent  of  Mrs.  CiU[le»  and  against  her  express  pro- 
test. Upon  this  sti^  at  fkcts.  he  has  been  prosecuted  to  oonTietlou  under 
article  ^  oC  the  I^nal  Oode.  As  we  view  Uie  law,  the  oonvlctlon  ia  erro- 
neous. A  tmiant  in  posBession  of  leased  premises  Is  the  owner  thereof  until 
the  expiration  of  his  lease.  BrtaiUey  t.  StaU,  12  Tex.  App.  609;  ZaUner  v. 
StaUt  15  Tex.  App.  23.  He  has  tiie  righ^  during  said  time,  to  make  any  rea- 
sonably l^itlmate  use  of  the  premises;  snob  as  opening  a  convenient  pass- 
way  in  a  fence,  when  socb  paasway  does  not  expose  the  growing  crops  of  the 
owner  of  such  fence  to  depredation  of  stock.  Cleveland  v.  iSftate,  8  Tex.  Ajip. 
44;  Jonea  t.  State,  18  Tex.  App.  366;  Woodyard  v.  State,  19  Tex.  App.  516. 
The  judgment  is  reversed,  and  the  cause  is  remanded. 


Kbmp  0.  State. 
(Court  qf  AppeaXM  <3f  TeoBoe.  June  10, 1888.) 

1.  AMLWT  UTD  BaTTBRT— AGOaiTAran  AsSiULT— ImOBMlTlOR. 

An  information  charging  that  defendimt,  a  female,  In  connec^n  with  an  adult 
mole,  oommitted  an  aggravated  assault  and  battery  apon  a  female,  is  good,  nnder 
Fen.  Code  Tex.  art  49c^proTiding  that  "an  assault  and  Datteiy  becomes  aggravated 
*  *  *  when  committed  by  an  adult  male  upon  the  person  of  a  female  as  in  as- 
sanlta  all  present  and  parudpating  are  priiudpaU,  and  tlierefbre  a  female  acting 
with  an  adult  male  In  an  assault  upon  a  female  is  guilty  of  an  a^ravaied  assault. 
8.  Sams — Etjdbhob. 

nnder  such  informaUon,  unless  the  proof  shows  that  one  of  tbe  partiidpating 
parties  was  an  adult  male,  the  ease  is  not  an  a^ravated  assautt. 

S.  S^MI.  * 

Defandant,  a  woman,  being  engaged  In  an  assault  upon  another  woman,  a  man, 
without  solioitatloQ.  enoouragement,  or  preconcert  with  defendant,  joined  in  the  as- 
sault. Held  that,  althouf  h  the  person  foining  in  the  assault  was  an  adult  male,  de- 
fendant was  guilty  of  a  simple  assault  only,  under  said  statute. 

Appeal  from  Robertson  county  court ;  C.  S.  Bbioanoe,  Judge. 

Indictment  against  Lou  Kemp  and  others  for  an  aggravated  assault.  De- 
fendant was  convicted,  and  appealed.  Fen.  Code  Tex.  art.  496,  provides  that 
"an  assault  and  battery  becomes  aggravated  when  committed  under  any  of 
the  following  circumstances:  *  *  *  When  committed  by  an  adult  male 
upon  the  person  of  a  female  or  child." 

Jo  An  Crav^brd,  for  appellant.  W*  L,  Datiidtont  Aast.  Atty.  Qen.,  for 
the  State. 

WiLLSON,  J.  This  conviction  is  for  an  aggravated  assault  and  battery 
nnder  an  information  which  charges  as  follows:  "Ftail  Davis,  Linda  Mcin- 
tosh, (or  Mclntyre,)  Lou  Kemp,  Sarah  Lome,  and  Emma  Massengil,  late  of 
the  county  of  Bobertson,  on  the  28th  day  of  March,  A.  D.  1887,  with  force 
and  arms,  in  the  county  of  Robertson  and  state  of  Texas,  then  and  there  act- 
ing together,  in  and  upon  the  person  of  Susan  Garrett  did  then  and  thwe  com- 
mit an  aggravated  assault  and  battery  by  then  and  there  strikittg  and  beating 
said  Susan  Garrett  with  their  hands  and  fiats,  and  by  then  and  there  polling 
and  tearing  the  clothes  off  of  the  person:  of  said  Susan  Garrett,  with  intuit  to 
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Injnre  her;  the  said  Fhll  Davis  then  and  there  being  an  adult  male  person, 
and  the  said  Susan  Qarrett  then  and  there  being  a  female  person,"  etc. 

Defendant  made  a  motion  in  arrest  of  judgment,  one  of  the  grounds  of 
which  is  as  follows;  "Because  the  affidavit  and  information  are  insufficient 
to  charge  this  defendant,  Lou  Kemp,  with  any  higher  grade  of  oftense  than 
a  simple  assault  and  battery,  because  said  affidavit  and  information  do  not 
charge  any  circumstnnce  or  means  of  aggravation  against  this  defendant,  as 
mentioned  and  defined  in  article  496  of  the  B^nal  Code."  Said  motion  was 
overruled,  and  counsel  for  defendant  has  ingeniously  and  ably  presented  this 
ground  of  objection  before  this  court,  insisting  that  the  mere  fact  that  a  wo- 
man joins  an  adult  male  person  in  the  commission  of  an  assault  upon  a  female 
does  not  render  the  assault,  as  to  the  woman  joining  In  its  commission,  guilty 
of  an  aggravated  assault;  that  she  would  only  be  guilty  of  a  simple  asBault, 
while  the  adult  male  would  be  guilty  of  an  f^gravated  assault.  When  con- 
sidered with  reference  to  the  sufficiency  of  the  information,  we  do  not  agree 
to  the  proposition  stated.  All  who  are  present  and  participating  in  an  assault 
are  principals,  and  a  blow  by  one  Is  a  blow  by  each  and  all  of  tnem.  It  is  al< 
leged  In  the  infonnaUon  that  the  defendants  acted  together  in  the  commission 
of  an  aggravated  assault  upon  the  woman;  one  of  said  defendants  being  an 
adnlt  male  person.  If.  under  any  state  of  foots,  the  acting  together  with  the 
adult  male  in  the  oommission  ctf  the  assault  would  make  the  woman  guilty  of 
an  aggravated  assault,  then  tbe  information  is  sufficient,  and  the  question  of 
her  guilt  of  aggravated  assault  becomes  one  of  proof,  and  not  m  pleading. 
Now,  suppose  the  defendant*  knowing  that  Fhil  Davis  was  an  adult  male 
person,  confederated  with  htm  to  m^e  an  assault  upon  the  Injured  woman, 
and,  in  pursuance  of  such  conspiracy,  they  together  made  the  assault,  or  Phi\ 
Davis  made  the  assault  in  foot,  and  the  defendant  was  present,  Instigating, 
encouraging,  or  in  any  way  aiding  him  in  the  commission  of  such  assault, 
would  site  not  be  equally  guilty  with  Phil  Davis?  We  think  she  would;  and 
such  was  the  view  entertained  by  this  court  in  the  somewhat  similar  case  of 
Bunman  v.  State^  1  Tex.  App.  593.  So  we  think  if  a  woman,  however  feeble 
she  might  be,  should  act  together  with  a  person  of  robust  heiUtb  and  strength 
in  tiie  oommission  of  an  assaalt  upon  one  who  is  aged  or  deorwit,  she  might 
be  guilty  of  an  aggravated  assault,  although  tbe  assault  was  in  uct  committed 
by  her  eo-wrong-doer.  So,  if  one  in  di^ise  should  commit  an  assault,  and 
another  not  in  disguise  should  act  together  with  the  disguised  person  In  com- 
mitting the  offense,  knowing  of  sach  disguise,  both  would  be  guil^  of  an 
ac^ravated  assault.  We  hold,  thwefore,  that  the  information  charges  an 
aggravated  assault  and  battery  against  the  defendant  Lon  Kemp,  and  that 
the  motion  in  arrest  was  properly  overruled. 

We  are  of  the  (pinion,  however,  that  the  evidence  does  not  sustain  the  coo- 
viction  of  aggravated  assault  and  battery.  In  the  first  place,  it  was  not 
proved  that  Fhil  Davis  was,  at  the  time  of  the  alleged  assault,  an  adult  male 
person.  It  was  proved  that  he  was  a  male  person,  but  there  was  not  a  parti- 
cle of  evidence  in  the  record  before  us  that  he  was  an  adult  male.  His  age 
was  not  shown  by  either  direct  or  circumstantial  evidence.  Secondly,  thei^ts 
do  not  show  that  the  defendant  acted  together  with  Phil  Davis  in  the  commis- 
sion of  the  alleged  assault.  Fhil  Davis  interfered  in  the  melie  of  bis  own 
accord,  without  being  invited  to  do  so  by  the  defendant;  and,  so  far  as  his 
acts  are  concerned,  they  seem  to  have  been  in  no  way  encouraged,  agreed  to, 
or  participated  in  by  the  defendant.  A  woman  is  in  the  act  of  committing 
a  simple  assault  and  battery  upon  another  female.  An  adult  male  person, 
without  solicitation  on  tbe  part  of  tbe  assaulted  woman,  without,  perhaps, 
her  knowledge,  intrudes  himself  into  the  difficulty,  and  joins  in  the  assault. 
In  such  case  the  assaulting  woman  certainly  cannot  be  held  answerable  for 
the  acts  at  the  adult  male  in  which  she  does  not  concur.  Her  liability  as  a 
principal  in  snch  case  is  determined,  not  tgr  the  acts  of  the  adult  male,  but 
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by  her  own  not  and  Inteat.  €hifff>ie  SteUe,  8  T«k.  App.  187.  In  this  cm, 
the  evidence,  at  moit,  shows  tbw  defendant  was  guUty  of  a  simple  assault  and 
battery,  and  was  not  responsible  for  the  acts  of  Phil  Davis.  Such  b^ng  the 
case,  the  defendant's  plea  of  former  conviction  for  such  simple  assault  and 
battery  was  sustained  by  the  evidence,  and  should  have  preTailed,  and  the  de- 
fendant should  have  been  acquitted.  Witliout  noticing  other  mattaia  assigned 
as  error,  judgment  is  reversed,  and  the  cause  is  remanded,  because  the  oon- 
viction  la  contrary  to  the  law  and  the  evidenoa. 


TOLLXTZB  «.  STAm 

(Court  of  Appaoli  of  Tkkw.  Jnae  IS,  1888.) 

Bioanmia  Skhlsv  Goons-^vniBiras. 

Proof  of  def  endwit'B  ponesslon  of  pn^erly  Ifl  months  aClier  It  was  atidea  irill  not 
sustain  a  oonriction  for  reoelvLnf  stolea  pnq^wtj,  where  there  Is  do  evideaoe  tiiai 
defendant  knew  it  to  have  been  stolen. 

Appeal  from  Falls  county  oonrC:  Jobh  N.  Whabton,  Judge. 

P.  P.  Norwood,  for  appellant.   Asst.  Atty.  Bm.  2)aoid«on,  for  the  State. 

WiLLSON.  J.  This  conviction  is  for  receiving  an  overcoat  knowing  the 
same  to  have  been  stolen.  There  is  no  evidence  before  us  to  sustain  the  con- 
viction. Defendant  was  found  in  possession  of  an  old,  ragged  overcoat,  which 
the  prosecuting  witness  identified  as  an  overcoat  which  had  been  stolen  from 
him  12  or  13  months  prior  to  defendant  being  found  in  possession  thereof. 
There  is  not  a  particle  of  evidence  showing,  or  tending  to  show,  that  defexul- 
ant  at  any  time  knew  that  the  coat  had  been  stolen.  His  possession  of  the 
coat,  even  if  it  was  the  stolen  coat,  12  or  13  months  after  the  same  had  been 
stolen,  cannot  be  considered  as  the  possession  of  recently  stolen  property,  and 
raises  no  presumption  of  guilt  against  him.  In  our  opinion,  the  conviction 
is  without  any  evidence  to  warrant  it,  and  the  judgment  is  therefore  reversed, 
and  the  cause  remanded. 


Howard  e.  State. 
(Court  0/  Appeal*  of  Texas.  Jnne  U,  1888.) 

LAB<airT— FEA.CDI7LBHT  IkTUIT— SviDINCS. 

Defendant  sold  a  horse  which,  according  to  tho  state's  evidenoe,  was  a  baj,  sod 
according  to  defendant's  evidence,  a  gray.  Failing  to  find  the  horse,  the  voidee 
agreed  to  take  In  lieu  thereof  a  gray  horse,  which,  according  to  the  state's  evidence, 
defradant  afterwards  took  and  sold.  Defendant's  evidenoe  tended  to  show  that  the 
horse  taken  by  him  was  the  one  originaUy  sold,  and  that  defendant  believed  It  to  be 
snob.  Held,  that  a  oonvioUon  for  theft  ootdd  not  be  sustained;  the  evideaoe  not 
establishing  a  frandnlent  intent* 

Appeal  from  district  court.  Llano  county;  A.  W.  MouBsmfD.  Judge. 

Prosecution  for  theft  of  a  horse.  Before  the  alleged  theft,  the  defendant 
traded  to  Bayley  a  horse,  giving  him  range  possession.  According  to  the 
evidence  for  the  state  the  horse  was  a  bay,  and  according  to  the  defense  a 
gray,  animal.  Bayley,  failing  to  find  the  horse,  agreed  to  take  another  in 
Ueu  of  it,  which,  according  to  all  of  the  evidence,  was  a  gray.  The  state's 
evidence  showed  that  defendant  took  and  sold  the  gray  horse  he  had  substitutai 
for  the  one  originally  traded.  The  evidence  for  the  defense  tended  to  show 
that  the  hraae  taken,  and  openly  used  by  the  defendai^  was  the  horse  origl* 

Where  poosesston  of  pn^terty  is  obtained  lawfully,  the  snbeeauent  appropriation  of 
the  same,  onimo /tminai,  to  the  taker's  use^oea  not  constitute  uroeny.  Hul  v.  State, 
(Wis.)  16  N.  W.  Eep.  445;  Hayes  v.  State,  (Tenn.)  4  8.  W.  Rep.  658;  Guest  v.  SUte, 
(Tex.)  6  8.  W.  R^.  840;  Stokeley  v.  SUte,  (Tex.)  0  8.  W.  Rep.  688:  Willis  t.  State, 
Id.  666, 867.  See,  also,  as  to  what  oonstitateB  laroany,  Gom.  t.  mohelberger,  (Fa.)  U 
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nallv  traded,  or,  it  not.  that  defendunt  beUeved  him  to  be  that  horse.  Be- 
fraoant  was  oonTicted.  and  appeals. 

Snead,  Pendaahr  4  Burluon,  for  iqipdlant.  AmU  Atty,  Gen.  Davicbm, 
for  the  State. 

WizxsoN,  J.  '^tTe  find  no  material  error  in  the  charge  of  the  court,  aiid 
there  is  no  bill  of  ezoqNdons  in  the  record  specifying  any  errors  in  Uie  charge. 
Aa  presented  In  the  record,  the  evidence  does  not.  In  onr  opinion,  sustain  the 
conviction.  It  Is  sufficient  to  est^ish  that  the  d^endant  took  a  horse  be- 
longing to  Bayley,  as  chuged  in  the  Indictment;  but  it  dora  not  establish 
tliiit  such  taking  was  accompanied  br^  a  fraudulent  intent  on  the  part  of  de- 
fendant. As  we  view  the  evidence,  it  rebate  the  fdlegation  of  fraudulent  in- 
tent.  The  judgment  is  reversed,  and  the  cause  remanded. 


Rushing  v.  State. 

(Cou/rt  of  Appeals  of  Texas.   June  18, 1888.) 
1.  (Jbikiitai.  Law — Etidbnob — ECbassat. 

It  is  error  to  admit  evidence  of  a  statement,  made  in  the  absence  of  accused  by  his 
brother  to  the  slierlfl,  tlist  aocuaed  would  plead  goiitf,  tlunigh  the  county  attorney 
stated  that  he  expected  to  prove  facts  which  woud  render  the  testimony  admissi- 
ble. 

S.  Samb— SOPPOKTIKG  KbPUTATION  OF  WlTKBBS  BOE  VBKACaTT. 

Bvidence  is  not  admissible  to  prove  Uiat  the  general  reputation  of  a  prosecutinK 
witness  for  veracity  is  good,  wluire  Ills  veratdty  has  not  been  dXnetij  assidled,  but 
there  Is  simply  a  conflict  between  his  testimony  and  that  of  witnesses  tor  the  defease. 
8.  Bill  of  Biceptiosb— Refusal  to  Stan. 

A  paper  which  the  trial  judge  states  to  be  Inoorrect,  and  which  he  refosei  to  al- 
low, wul  not  be  coDstdered  as  a  bill  of  exceptions. 

Appeal  from  Wise  county  court;  W.  H.  Btjllock.  Judge. 

T.  A.  Fuller,  for  appellant.   Asst,  Atty.  Gen*  Davidson,  for  the  State. 

WiLLsON,  J.  On  the  morning  after  the  alleged  assault,  Press  Bushing, 
tbe  brotlier  of  defendant,  stated  to  Mann,  the  slierlfF,  that  his  brotlier,  the  de- 
fendant, would  plead  guilty,  and  wanted  the  matter  settled  op  as  cheaply  as 
poesible.  Defendant  was  not  present  when  this  statement  waa  made,  and 
tliere  is  no  proof  that  he  authorized  his  brother  to  make  any  such  statement. 
When  this  evidence  was  offered  the  defendant  objected  to  it  upon  the  ground 
that  it  was  hearsay;  whereupon  the  county  attorney  stated  that  he  expected 
to  prove  facts  which  would  render  said  testimony  legal,  but  declined  to  in- 
form the  court,  when  interrogated,  what  such  facts  were.  The  said  tes- 
timony was  admitted  by  the  court,  and  tbe  defendant  reserved  his  excep- 
tions by  bill.  The  assistant  attorney  general  confesses  that  this  action  of  the 
court  was  erroneous,  and  we  agree  with  him.  We  are  further  of  tbe  opinion 
that  such  illegal  testimony  was  calculated  to  injure  the  rights  of  t)ie  defend- 
ant. It  should  not  have  l}een admitted,  In  the  first  instance,  upon  the  equivo- 
cal and  uncertain  statement  of  the  county  attorney  that  he  expected  to  show 
its  admissibility;  and,  having  been  admitted  erroneously,  the  error  was  re- 
peated, and  made  more  prejudicial,  by  tbe  failure  of  the  court  to  exclude  such 
testimony  from  tbe  ju^.  Fare  v.  State,  5  Tex,  App.  253;  Phillips*  Onset 
22  Tex.  App.  139,  2  S.  W.  Itep.  601.  Over  the  defendant's  objection,  the 
state  was  permitted  to  introduce  evidence  proving  that  tlie  general  reputa- 
tion of  the  prosecuting  witness,  Miller,  for  truth  and  veracity,  was  good.  Xo 
evidence  had  been  introduced  by  the  defendant  which  directly  assailed  the 
veracity  of  the  witness  Miller  further  than  ttiat  which  contradicted  his  state- 
ments with  relation  to  the  main  issue.  There  was  simply  a  condict  ttetween 
bis  testimony  and  that  of  tbe  witnesses  for  the  defense  in  regard  to  tbe  alleged 
■Bsaultt — such  a  eonOict  as  ia  oC  common  occurrence  in  cases  of  this  ohanustar. 
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Ko  paitlenlar  dlserediting  taieta  bad  been  developed  agninst  said  vltneas,  and 
be  WAS  not  a  Btranger  in  Uie  ooanty,  bnt  a  resident  there.  We  do  not  ttiink 
It  was  proper  to  admit  aucb  tesUmony,  as  the  facta  do  not  bring  the  case 
within  any  exception  to  the  general  rule,  which  exelndee  tesUmony  aa  to  Uie 
good  character  <k  a  witness,  anlesa  the  veraeity  of  such  witness  has  been  di- 
rectly asaidled.  PAttlipt  t.  State,  19  Tex.  App.  158.  In  (be  brief  of  counsel 
for  defendant  several  objections  are  urged  to  1^  charge  oi  the  court,  and  ob- 
jection is  also  made  to  the  refuul  of  the  court  to  give  special  tnatnictlona  re- 

? nested  by  defendant.  We  have  examined  the  charge,  and  we  do  not  find  it 
ree  from  errors;  but  the  errors,  we  think,  are  of  a  character  which  do  not. 
In  the  abaence  of  propw  bills  at  exoeption,  require  nottoe*  as  they  are  not 
f  nndnnwntalt  and  on  another  trial  may  not  occur.  There  is  in  the  record  a  paper 
which  oounsel  for  the  appellant  refers  to  as  a  Mil  exoeption  to  the  cbwge 
of  the  court,  but  upon  inspection  we  And  that  the  trial  judge  refused  to  allow 
and  approve  said  bill,  but  states  that  it  Is  incorrect.  We  cannot  consider  it 
as  a  bill  of  exceptions.  Because  of  the  errois  committed  in  the  admission  of 
testimony  which  have  been  mentioned,  the  Judgment  la  reversed,  and  the 
cause  remanded. 


Stout  et  al,  v.  Emns  Nat.  Bank. 
iaupreme  Court  of  Texat.  December  9, 1887.) 

L  UsnBT— FaviLTT— Ni.Ti03rAZ.  Banks. 

TTudar  the  act  of  congress  presoriblng  the  rate  of  interest  Dational  bonkB  maj 
charge,  and  snbjeoting  them  to  penalties  for  receiving  asur^,  the  offense  of  taking 
usury  is  oonsummated  when  a  payment  is  made  wuL  appropriated  to  usurious  inter- 
est, and  the  right  to  the  penalur  Is  then  fixed,  and  It  may  do  reoovered  by  the 
son  by  whom  tne  asuiy  was  paid,  though  the  entire  debt  has  not  been  pau. 

i.  Pabtnbbsbip — Power  ov  Pabtnbb  to  bind  Fibm — ^Relbasb. 

A  release  executed  by  one  partner  for  and  In  the  name  of  his  flrm,  discharging  a 
iHtnIc  from  liability  for  a  penalty  recoverable  from  it  by  the  flrm  under  act  of  oon- 
greaa  prescribing  the  rate  of  interest  national  banks  may  charges  and  subjecting 
iaem  to  penalties  for  receiving  usury,  Is  binding  on  the  firm,  tiiouga  the  other  mem- 
bers were  not  willing  ttiat  a  setUement  should  M  made,  provided  the  bank  had  no 
notice  that  the  action  of  the  paitimr  was  fnodulent. 

•.  SamB— COKBIDBRATION. 

Where  a  release  of  the  legal  right  of  a  flrm  to  reoover  a  penalty  for  usury  paid 
by  it  Is  in  discharge  of  Its  moral  obligation  to  pay  the  debt  on  which  the  usury  was 
paid,  such  release  will  not  be  deemed  fraudulent  because  executed  by  one  of  three 
members  of  the  firm  In  opposition  to  the  desires  of  the  others,  though  their  opoo- 
aitdon  was  known  to  the  creditor  at  the  time  the  release  was  given. 

Appeal  from  district  court,  Ellis  county. 

Statton,  J.  The  appellants.  Stout,  Ooldsborough  &  Ferry,  bring  this  suit, 
as  partners,  to  recover  from  the  Ennis  National  Bank  a  penalty  based  on  a 
claim  that  tbey  paid  to  the  bank  uBurious  interest.  The  action  is  brought  un- 
der an  act  of  congress  prescribing  the  rate  of  Interest  that  national  banks  may 
charge,  and  giving  penalties  against  tbero  for  taking,  receiving,  or  charging 
interest  greater  than  the  law  permits.  Under  that  act,  such  banks  may,  in 
this  state,  take,  receive,  or  charge  interest  not  greater  than  12  per  cent,  per 
annum.  So  much  of  the  act  as  provides  penalties  is  aa  follows:  *'The  taking, 
receiving,  or  charging  a  rate  of  interest  greater  than  is  allowed  by  the  preced* 
ing  section,  when  knowingly  done,  shall  be  deemed  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evidence  of  debt  carries  with  it,  or  which 
have  I>een  agreed  to  be  paid  thereon.  In  case  the  greater  rate  of  interest  has 
been  paid,  tlie  person  by  whom  it  has  been  paid,  or  his  l^al  representatives, 
may  recover  back,  in  an  action  in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  tlie  interest  thns  paid,  from  the  association  taking  or  receiving  the 
same:  provided,  such  action  is  commenced  within  two  years  from  the  time 
4he  usurious  transacti<m  occurred."  The  cause  was  tried  without  a  jury;  uid 
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80  mudi  of  fhe  flndlogs  of  fact  as  bear  upon  the  question  wheUier  the  acts  of 
the  bank  were  such  as  entitled  the  appellants  to  the  penalty  of  twice  the 
amount  of  interest  piUdt  are  as  ftrilows:  (1)  On  July  6,  1883,  Stout.  Golds- 
boron  gh  ft  Ferry  executed  their  note  for  810,000,  payable  to  the  Ennis  Na- 
tional Bank  10  months  after  date,  with  interest  Ht  the  rate  of  12  per  cent,  per 
annum  after  maturity.  The  bank  loaned  plaintiffs  $8,750,  and  took  this  note 
at  the  rate  of  15  per  cent,  per  annum;  and  the  amount  of  the  note,  less  the 
discount,  81.250,  to- wit,  88.750,  was  placed  to  the  credit  of  Stout.  Goldsborough 
ft  Perry  on  the  books  of  the  bank,  and  was  by  them  drawn  out  in  a  few  days, 
and  used  in  a  partnership  business.  (2)  Nothing  was  ever  i>aid  on  this  note, 
and  on  April  29,  1884,  it  was  renewed  by  the  plaintiffs  executing  to  J.  Bttld- 
ridge  a  note  for  810,000  due  12  months  afterdate,  with  interest  at  the  rate  of 
12  per  cent,  per  anuum  from  maturity.  Baldridge  immediately  indorsed  the 
note,  and  delivered  It  to  the  bank.  Baldridge  was  president  of  the  bank,  and 
the  reason  the  note  was  made  payable  to  him  was  beoanse  he  doubted  the  power 
of  ttie  bank  to  take  mortgages  upon  personal  property  to  secure  loans  made. 
Upon  this  last  note,  interest  was  charged  at  15  per  cent,  per  annum;  and  for 
the  interest  plaintiffs  execnted  their  note,  due  at  90days,for81,545,— the845 
being  the  interest  on  the  81,500  for  the  90  days  which  the  note  had  to  run. 
(8)  On  this  note  for  81.545,  given  for  the  interest  on  the  810,000  note  last 
mentioned,  pluintiffs  made  payment  as  follows:  Januaiy  10,  1885,  8921.20; 
April  24.  1885.  8(34.60;  June  27.  1885,  8243.05;  toUl  payments.  81.228.50. 
(4)  On  June  27th,  the  810,000  note  last  above  mentioned  was  extended  to  May 
1,  1886,  by  an  indorsement  on  the  back  of  the  note,  and  the  interest  marked 
paid  to  May  1,  1886.  (5)  The  interest  was  not  paid  in  money,  but  by  a  note 
dated  June  27.  1885,  due  August  1.  1885,  for  82,065.30.  {which  included  bal- 
mice  on  note  for  81.545;)  and  upon  this  note  was  paid  the  sum  of  82.000  on 
March  3.  1886.  The  evidence  leaves  ho  doubt  that  the  notes  referred  to  in 
the  third  and  fifth  findings  were  given  for  interest  charged  at  the  rate  uf  15 
per  cent. .  and  that  the  payments  thereon  credited  were  made  by  the  appellants, 
and  received  by  the  appellee,  as  interest.  The  appellee  denies  that  these  facts 
fixed  its  liability  to  pay  to  the  appellants  double  the  amount  of  the  interest 
paid;  and  it  further  insists,  if  such  a  liability  existed,  that  this  failed  by  rea- 
son of  certain  matters  which  occurred  on  October  14,  1886,  which  are  those 
stated  in  the  findings  of  fact,  f  6)  On  October  14.  1886.  Stout.  Goldsborough 
ft  Perry  had  a  settlement  with  the  bank  of  all  matters  between  them  growing 
out  of  the  original  loan  to  plaintiffs  on  July  6.  1883.  From  the  date  of  the 
settlement  was  three  years,  three  monttw  and  eight  days.  In  the  settlement 
the  accounts  were  completely  restated,  and  interest  calculated  upon  the  sum 
actually  received  by  the  plaintiffs  on  July  6,  1883,  to-wlt.  88,750.  at  12  per 
cent,  interest  from  the  date  of  the  loan  to  October  14,  1886;  and  Interest  was 
computed  upon  the  several  payments  hereinbefore  mentioned  atthesamerate. 
and  were  deducted  from  the  principal  sum  loaned,  and  left  a  balance  due  the 
bank  88.424.40.  Plaintiffs  executed  their  note  to  the  bank,  due  January  15. 
1887,  And  upon  the  execution  of  this  last-mentioned  note  the  bank  surrendered 
to  the  plaintiffs  all  the  notes  given  for  the  principal  as  well  as  the  interest 
upon  said  loan.  The  amount  of  the  notes  given  for  the  interest,  which  were 
then  surrendered,  amounted  to  something  more  than  82,000.  (7)  By  the 
terms  of  said  compromise  and  settlement,  the  plaintiffs  renounce  and  relin- 
quish all  claims  and  demands  [gainst  the  bank  for  taking,  on  said  loan,  inter* 
est  at  a  rate  greater  than  12  per  cent.,  and  acknowledge  full  satiBfaction  of 
the  same,  the  consideration  for  which  was  the  extension  of  time  granted  to 
the  plaintiffs  for  the  payment  of  said  loan.  "(8)  This  settlement  was  made 
by  Goldsborough  In  the  name  of  the  firm  of  iStout,  Goldsborough  ft  Ferry. 
Neither  Stout  nor  Ferry  were  present  when  the  settlement  was  made,  nor  did 
they  know  of  said  settiement  until  some  time  aftwwards.  (9)  December  20, 
1886,  btout,  Gi^bonHigb  ft  Fttrry  paid  to  feba  bank  the  enm  of  82,000,  which 
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was  credited  on  the  note  for  •8,424.40.  When  this  parent  was  made,  both 
Qoldsborough  and  Ferry  were  present,  but  notliing  was  said  bow  the  payment 
should  be  applied."  Kotbing  more  has  ever  been  paid  on  the  note  mentioned 
In  the  ninth  finding.  The  first  two  notes  were  secured  by  mortgages  on  cattle, 
and  the  last  by  mortgage  on  the  same  cnttle,  and  their  increase.  The  court 
further  found  that  prior  to  October  14,  Stout  and  Periy  had  determined 
between  themselTes  not  to  secure  the  note  dated  April  29,  1884,  for  910,000; 
but  that  of  this  the  bank  had  no  notice.  Tliere  was  evideuce.  however,  tend- 
ing to  show  that  the  president  of  the  bank  hod  reason  to  believe  that  Stout 
and  Ferry  did  not  intend  to  pay  the  usurious  interest,  or  that  they  intended 
to  assert  the  claim  in  this  case  insisted  upon,  and  it  further  tended  to  show 
that  Goldsborough  was  advised  of  their  intention.  The  court  further  found 
that,  by  the  settlement  of  October  14,  1886,  the  transaction  was  pni^ed  of  all 
usury,  and  that  such  was  the  purpose  of  the  parties.  As  conclusioDS  of  law, 
thecourt  found  as  follows:  "(1)  That  the  original  contract  between  plaintiffs 
and  defendant  was  usurious.  (2)  That  by  the  settlement  made  October  14, 
1886,  in  which  the  new  note  for  $8,424.40  was  given,  the  contract  was  pu^ed 
of  usury,  and  the  plaintiffs  are  thereby  precluded  from  recovering  the  penalty 
sued  for.  (3)  That  the  partnership  of  Stout,  Goldsborough  &  Perry  exusted 
at  the  time  of  said  settlement,  and  Goldsborough,  as  one  of  the  firm,  was  au- 
thorized to  make  such  settlement,  and  the  same  is  binding  upon  the  fina. 
Judgment  is  therefore  rendered  for  the  defendants." 

The  appellee  insists  that  the  right  to  the  penalty  could  not  attach  until  the 
entire  debt  was  paid,  and  that  until  this  occurred  it  had  the  power  and  right 
to  abandon  its  claim  for  the  usurious  interest,  and  thus  defeat  the  appellants* 
right  to  the  penalty.  There  is  no  doubt  that  there  are  decisions  so  holding  in 
cases  in  which  the  contracts  were  usurious.  But  those  were  cases  in  which 
money  was  paid  on  such  contracts  wlthont  one  appropriation  by  the  parties,  of 
the  payment,  to  the  usurious  interest,  and  in  such  cases  the  law  would  appro- 
priate the  payment  to  that  part  of  the  demand  which  was  legBLl;  for  neither 
the  party  making  nor  receiving  the  pf^ment  would  be  presumed  to  have  in- 
tended that  it  should  be  appropriated  to  the  payment  of  usurious  interest. 
The  rule  is  thus  well  stated  by  the  supreme  court  <»t  Massachusetts  in  the  case 
ot  Stevens  v.Linoolnt  7  Meto.  528:  "While  the  usurious  interest  is  unpaid, 
there  ronains  the  loeue  penitenUa.  That  pexty  may  relinquish  it,  and  reoorer 
for  the  balance  of  his  debt;  the  contract  not  being  rendered  void  by  Uie  atat- 
ate.  And,  in  the  absence  of  proof  as  to  any  appropriation  of  a  partial  p^^ 
ment,  the  law  will  apply  a  payment  to  a  valid  demand,  rather  than  tu  the  lUe* 
gal  one:  and  the  balance  which  remains  unpaid.  If  it  exceed  the  oauiy  agreed 
to  be  paid,  includes  the  usury;  so  that,  on  the  (me  side,  the  debtor  shall  not 
i-ecover  back  any  part  of  that  which  he  bonestty  owned;  by  the  allegations  on 
his  part  that  the  payment  made  him  was  ttie  p^ymoit  of  the  usury;  nor. 
On  the  other  hand,  will  the  law  permit  the  oredltor  to  secure  to  himself  the 
benefit  of  his  illegal  contract,  when  he  bum  tor  the  balance  due  on  the  con- 
tract, to  aver  that  the  usurious  interest  was  contained  in  the  {Hevions  pay- 
ment, and  that  the  residue  is  justly  due."  Whoi,  however,  Uie  parties,  as 
they  did  in  this  case,  i^ipropriate,  and  intend  to  appropriate,  the  payment  to 
usurious  interest,  the  locite  penitentia  can  no  longer  eidst;  tor  thet^ense  baa 
been  consummated,  **  the  greater  rate  ot  interest  has  been  paid,"  and  the  right 
to  the  penalty  is  fixed.  The  interest  contracted  for  being  usurious,  tbe  act  of 
congress  declared  it  all  foiteited,  and  there  was  no  1^1  claim  for  interest  on 
which  the  payments  could  have  been  appropriated.  The  right  to  the  pwiatty 
attached,  and  was  measured  by  the  paymonts  of  intexest  made*  before  the 
settlement  made  October  14,  1886. 

The  remaining  question  is.  did  that  settlement,  and  the  leleaie  caceeuted 
by  Goldsborough,  r^ve  tbe  iq>peUee  from  liability  for  the  penalty?  After 
reciting  that  it  was  in  oonsidenitiTO  of  tbe  extension  of  time  given  by  the 
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note  of  date  October  14,  1886*  and  other  OMiaidentlons,  that  instmment  de- 
clared that  "  we  do  renounce  and  declare  to  be  fully  satisfied  any  and  aU 
rights,  rights  of  action,  claim,  or  demand  that  we  may  have  or  be  entitled  to. 
nnder  any  law  of  the  United  States,  to  recover  any  sum  of  money  from  said 
Ennis  National  Bank  by  reason  of  ua  having  paid  heretofore  to  said  bank  any 
interest  at  greater  rate  than  twelve  per  cent,  per  annum.  This,  the  l^th 
day  qf  October,  1886.  [Signed]  Stout.  Goldsbosouoh  &  Perry."  It  is 
claimed  that  the  partnership  was  dissolved  at  the  time  Goldsborough  executed 
that  instrument,  and  that  for  this  reason  he  had  no  powertoexecute  it.  The 
court  found  that  the  partnership  had  not  been  dissolved,  and  so  upon  evi. 
dence  that  justified  the  finding.  Stout,  Goldsborough  Perry  brought  this 
action,  and  in  their  petition  allege  "that  plaintiffs  are,  and  have  been  since 
the  spring  of  1883,  a  firm  under  the  firm  name  of  Stout.  Goldsborough  & 
Perry;"  and,  in  this  right  throughout,  they  prosecute.  The  case,  then,  is  one 
In  which  a  partner  for  and  in  the  name  of  his  firm  executed  a  release,  and  it 
is  unnecessary  to  inquire  what  would  have  been  Goldsborough 's  power  had 
he  executed  the  release  aftor  the  firm  was  dissolved.  The  consideration  on 
which  the  release  was  executed,  was  sufflcient.  That  one  partner  has  power 
to  release  a  debt  or  claim  due  to  the  partnership  to  which  he  is  a  member  is 
well  settled.  1  Lindl. Partn.  178. 293;  Story. Partn.gg  115,252;  Colly.Partn. 
8g  468, 636;  Pars.  Partn.  325.  The  adjustment  or  settlement  of  any  claim  held 
by  or  against  the  partnership  was  within  the  power  of  any  member  of  tlie 
firm,  and  the  action  of  Goldsborough  in  its  exercise  must  be  held  binding  on 
the  plaintlfTs  unless  his  action  was  fraudulent,  and  so  known  to  be  by  the  ap- 
pellee at  the  time  the  settlement  was  made.  "Every  contract  in  the  name  of 
a  firm,  in  order  to  bind  the  partnership,  must  not  only  be  within  the  scope  of 
the  business  of  the  partnership,  but  it  must  be  made  with  a  party  who  has  no 
knowledge  or  notice  that  the  partner  is  acting  in  violation  of  his  obligation 
and  duties  to  the  firm,  or  for  purposes  disapproved  of  by  the  firm, or  in  fraud 
of  the  firm."  Story.  Partn.  g  128;  Bigelow,  Fraud,  372.  Although,  as  l>efure 
said,  there  was  some  evidence  tending  to  show  that  Stout  and  Perry  wera  not 
willing  that  a  settlement  should  be  made  through  which  the  penalty  claimed 
in  this  case  should  be  released,  and  tending  also  to  show  that  the  president  of 
the  bank  may  have  known  of  their  indisposition  to  make  such  a  settlement, 
yet  there  was  evidence  tending  to  a  contrary  conclusion  on  both  these  points; 
and.  so  standing  the  evidence,  the  court,  in  effect,  found  that  the  bank  bad 
no  notice  of  the  wish  of  Stout  and  Perry.  On  the  finding,  if  it  be  conceded 
that  the  act  of  Goldsborough  was  fraudulent  as  to  his  partners,  it  must  be 
held  that  his  act,  done  within  the  scope  of  his  powers,  is  binding  on  the  firm 
of  which  he  was  a  member.  3  Kent,  Comm.  48.  It  is  sliown  that  the  appel- 
lants transacted  much  business  with  the  bank  other  than  that  out  of  which 
grows  this  litigation,  and  this  was  nuunly  done  through  Goldsborough.  who 
from  time  to  time  signed  the  Ann  name,  as  he  bad  the  right  to  do,  to  all  neo* 
essary  papers. 

It  is  cUimed,  however,  that  the  finding  of  the  court  is  not  snstained  by  the 
evidence,  and  that  the  act  of  Goldsborough  was  fraudulent,  and  known  to  be 
so  by  the  president  of  the  bank,  and  we  wilt  therefore  consider  the  power  of 
Goldsborough,  and  the  right  of  the  b^ink,  under  the  most  favorable  construc- 
tion that  can  be  placed  on  the  facts  fur  tlie  appellants.  Releases  executed  by 
one  partner  have  been  sustained  in  many  cases  under  circumstances  which 
would  more  clearly  show  a  disregard  of  the  rights  of  a  firm  than  are  tliose  at* 
tending  the  execution  of  the  release  signed  by  Goldsborough.  In  the  case  of 
Fumivai  v.  Wenton^  7  Moore.  it56,  it  appeared  that  partners  bad  instituted  an 
action  for  libel,  in  which  they  instructed  their  attorney  to  proceed  to  trial, 
but  a  few  days  before  the  b>ial  one  of  the  partners  executed  a  release  to  the 
defendant,  which  seems  to  have  been  done  without  the  consent  of  the  other 
partner,  or  the  attorney,  wbo  had  paid  the  greater  part  ci.  Uie  costs,  and  it  was 
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daimed  that  the  release  was  a  fraud  on  the  other  partner  as  well  as  the  atttt- 
avy.  The  court,  however,  held  the  release  valid,  and  refused  to  impute  fraud 
from  the  fact  that  the  release  was  executed  one  partner  without  the  con- 
sent of  the  other.  The  instractlon  of  both  partners  to  the  attorney  to  prose- 
cute the  action  to  judgment  clearly  indicated  the  wish  of  the  partner  who  did 
not  execute  the  release  that  the  claim  should  be  enforced.  In  the  case  of  Ar- 
ton  T.  Booth,  4  Moore,  192,  a  release  of  a  partnership  debt  was  executed  by 
one  partner,  after  dissolution,  without  the  consent  of  the  oth«r.  and  U  ap- 
peared that  the  debtor  had  notice  that  the  partner  who  did  not  execute  the  re- 
lease was  entitled  to  the  money  due.  This  release  was  executed  pending  a 
suit  brought  m  the  name  of  both  partners,  and  the  court  refused  to  set  aside 
the  release,  or  to  hold  that  the  facts  showed  such  fraud  as  would  be  sufficient 
to  invalidate  it.  In  that  case  the  debt  was  paid  to  the  partner  not  entitled  to 
it  The  court  said:  "There  seems  to  be  neither  fraud  nor  collusion  between 
Dawson  [the  partner  executing  the  release]  and  the  defendant,  nor  is  there 
any  reason  to  say  that  any  fraud  existed  between  Dawson  and  his  partner. 
Though  his  giving  the  release  might  be  improper,  still  it  is  not  fraudulent." 
From  these  and  like  cases,  it  seems  that  the  mere  fact  that  one  partner  has 
executed  a  release  without  the  consent,  or  even  in  opposition  to  the  wish,  of 
another  partner,  is  not  sufficient,  even  if  this  be  known  to  ttie  creditor  re- 
leased, to  justify  a  holding  that  the  releara  was  fraudulent  on  the  part  of  the 
partner  or  creditor,  and  that  other  proof  must  l>e  made  showing  that  the  part- 
ner WHS  not  acting  in  good  faith  towards  his  firm  in  executing  the  release,  and 
the  creditor  not  so  acting  in  signing  it.  Qoldsborough  was  not  acting  in  vio- 
lation of  his  obligation  and  duties  to  his  copartners  if  he  believed,  in  Yiew  ai 
all  the  facts,  that  the  course  pursued  by  him  was  for  the  best  interest  of  the 
firm,  although  by  his  act  be  surrendered  a  legal  right,  while  complying  with 
a  strong  moral  obligation  resting  upon  him  and  h&  copartners,  alike  by  rea- 
son of  a  contract  ttiey  had  all  entered  into,  as  well  as  by  the  further  fact  that 
they  had  received  and  used  the  money  of  the  bank.  It  would  be  difficult  to 
predicate  a  charge  of  fraud  upon  an  act  done  in  the  discharge  of  a  moral  obli- 
gation, such  as  rested  upon  the  appellants.  To  render  the  act  of  one  partner 
Invalid  because  it  may  accomplish  a  purpose  disapproved  of  by  the  firm,  it 
would  seem  that  the  purpose  so  disapproved  should  be  one  that  the  firm  is  un- 
der neither  a  legal  nor  a  moral  obligation  to  accomplish.  Two  members  of  a 
firm  composed  of  three  might  disapprove  of  a  purpose  of  a  third  to  pay  a  just 
debt  of  the  firm;  but  this  would  not  make  the  payment  by  him  invalid,  or 
subject  him  to  any  liability  to  the  unwilling  partners;  for  the  Arm  would  be 
under  a  legal  as  well  as  a  moral  obligation  to  pay  it,  and  notice  of  the  unwill- 
ingness of  all  the  other  members  of  the  firm  would  not  aCEeot  the  creditor's 
right.  If,  during  the  existence  of  a  partnership,  a  debt  owed  by  it  should  be- 
come barred  by  the  statute  of  limitation,  no  one  would  doubt  that  the  act  of 
one  partner  renewing  it  by  a  new  promise  would- bind  the  firm;  and  powOTto 
pay  such  a  debt  stands  on  the  same  ground  as  does  his  right  and  power  to  re- 
new it  when  barred.  If  one  partner  in  a  llrm  composed  of  three  or  more 
members  should  do  either  of  those  acts  in  opposition  to  the  will  of  the  ethers, 
even  if  such  opposition  was  known  to  the  creditor  at  the  time  the  new  prom- 
ise or  payment  was  made,  we  apprehend  that  the  promise  or  payment  would 
bind  the  firm ;  and,  so,  for  tlie  reason  that  the  one  partner  had  ^ven  eflFect  to 
the  moral  obligation  of  the  firm  to  pay  the  debt,  which  could  not  have  been 
enforced  but  for  his  act.  A  new  promise  to  pay  such  a  debt,  or  an  acknowl- 
edgment of  its  justice,  such  as  will  relieve  it  from  the  bar  of  the  statute,  is  as 
much  a  release  of  a  legal  right  as  was  the  release  executed  by  Ootdsborough. 
Whether  such  an  act,  done  by  one  partner  in  opposition  to  an  expressed  wish 
of  others,  would  raise  rights  as  between  themselves,  we  need  not  inquire. 
The  law  encourages  the  dischaige  of  a  mere  moral  obligation,  and  the  act 
through  which  this  is  done  cann^  be  fraudulent  as  to  one  <x  more  who  are 
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bord^ied  wltb  it.  GoIdBborough  may  have  Mieved  that  the  extension  of  time 
given  by  the  settlement,  and  the  vaonA  effect  of  the  Rrm's  recognition  of  and 
payment  of  the  debt  due  to  the  bank,  with  legal  interest  on  it,  would  be  of 
grater  pecuniary  advantage  to  the  firm  than  the  penalty  which  they  now 
seek  to  enforce;  or  he  may  have  deemed  the  legal  questions  involved  of  such 
doubt  as  to  render  it  to  the  interest  of  the  firm  to  make  .the  settlement  made, 
and  to  release  the  claim  for  the  penalty.  Having  executed  the  release  upon 
valuable  consideration,  and  the  appellee  having  no  knowledge  of  any  fi-andu- 
lent  intent  on  the  part  of  Goldsborough,  the  appellants  must  be  held  bound  by 
it,  even  bad  it  appeared  that  Goldsborough  executed  it  with  a  fraudulent  in- 
tent. The  difficulty  which  would  attend  the  maintenance  of  this  action  by  the 
firm  of  which  Goldsborough  was  a  member,  when  the  release  as  to  him  would 
at  all  events  be  binding,  we  liave  not  deemed  it  necessary  to  consider.  Pars. 
Partn.  353.   There  is  no  error  in  the  judgment  and  it  will  be  affirmed. 


TnoKER  V,  State. 

(Court  of  Appeals  of  Texas.   June  16, 18SS.) 

1.  Qami^tg — Evidence— SuPFiciEscT  to  Sustain  Conviction. 

Where  ihe  only  evidenoe  in  support  of  &  prosecatioD  for  playing  cards  at  a  house 
for  retailioK  spirituous  liquors  is  the  testimony  of  one  witness,  who  looked  through 
a  key-hole  70  feet  from  the  place  where  certain  parties  were  confessedly  playing, 
at  11  o'clock  at  night,  and  who  states  that  he  does  not  think  he  could  be  mistaken 
as  to  defendant's  Identity,  and  where  two  persons  who  participated  in  the  game 
testify  that  defendant  was  not  present,  but  that  one  whose  face  and  hat  resembled 
those  of  defendant  was  present^  a  oonviotlxm  cannot  be  sustained. 

2.  Same — Pailukb  to  Pkove  Vends. 

A  conviction  for  playing  cards  at  a  house  for  retailing  spirituous  liquors  cannot 
be  sustained  where  the  venue  is  not  proved. 

Appeal  from  Milam  county  court;  E.  Y.  Terral,  Judge. 

M.  I.  McCalla,  for  appellant.   Asat.  Atty.  Qtn.  Davidson,  for  the  State. 

Hurt,  J.  This  conviction  is  for  playing  cards  at  a  house  for  retailing  spir- 
ituous liquors.  The  judgment  must  be  reversed,  because  the  venue  is  not 
proved.  J.  H.  Bicket,  tiie  only  witness  for  the  state,  testified  that  on  the 
night  of  March  23,  1887.  he  saw  the  defendant  and  H.  F.  Iglebart,  Bud  Rob- 
inson, and  W.  W  Chambers  playing  cards  in  the  back  of  Iglehart's  saloon. 
The  parties  were  sitting  around  a  low  table  or  hox.  Witness  looked  through 
tlie  key-hole  at  the  front  door,  which  is  about  70  or  80  feet  from  the  place 
where  the  parties  were  playing.  This  was  altout  11  o'clock  at  night.  He  did 
nut  think  be  could  be  mistaken  as  to  the  identity  of  Tucker,— he  looked  care- 
fully. Iglebart,  Bobinson,  and  Chambers  were  at  the  saloon  at  the  time 
stated  by  the  witness,  and  played  at  the  game  of  cards.  They  pleaded  guilty, 
and  Iglehart  and  Kobinson  were  introduced  as  witnesses  fur  defendant.  They 
eacti  admit  their  presence  and  participation  in  the  game  at  the  time  and  place 
Btate<]  by  Bicket,  but  they  each  swear  most  positively  that  Tucker  was  not 
present;  that  the  fourth  man  was  a  Mr.  Shinn;  that,  while Sliinn  is  larger  and 
taller  than  Tucker,  they  have  the  same  shaped  face.—both  red-faeed, — and 
l)uth  have  long  red  moustaches,  and  wore  black  hats.  Now,  while  we  are  sat- 
isfied that  Mr.  Bicket  honestly  believed  that  Tucker  was  one  of  tlie  party  en- 
gaged in  the  game  of  cards,  yet  it  is  very  clear  to  us  that  he  took  Shinn  for 
Tucker,  and  was  honestly  labonng  under  a  mistake.  We  believe  the  verdict 
against  the  evidence,  the  weight  of  the  evidence,  and  the  clear  preponderance 
of  the  evidence;  and,  to  reach  this  conclusion,  it  is  not  at  all  necessary  to  ques- 
tion the  veracity  of  Mr.  Bicket.  The  judgment  is  reversed,  and  the  cause  re- 
manded. 
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CUDD  «.  STATK. 

(Court  of  Appeals  e^f  Texas.  June  16, 188S.) 

XjABCBxt-— Btidixob— SomoniHOT  10  Suauiii  GoimoTios. 

On  an  iDdtctment  for  theft  of  a  horse,  defendant  proved  that  be  had  obtained  poa- 

Bession  by  purchase,  and  exhibited  a  duly  authenticated  and  recorded  bill  of  sale 
therefor,  and  alBoeBtabllahed  a  goodoharacter  for  honestyin  the  community  where 
he  lived.  The  state  failed  to  show  bad  faith  in  the  purchase,  or  disprove  this  expla- 
nation of  his  posaessioD.  Held  insulBcient  to  support  a  conviotion. 

Appeal  from  district  court,  McOulIoch  county;  J.  C.  Randolph,  Judge. 

Indicttoent  of  D.  P.  Cudd  for  the  theft  ot  Turner's  horse.  Defendant  ap- 
peals from  a  judgment  of  conviction,  and  sentence  of  10  years  in  the  peniten- 
tiary  The  state  proved  the  disappearanoe  of  the  horse  from  its  range,  and 
traced  ittotbe  possession  of  defendant.  Defendant  claimed  that  he  purchased 
the  animal,  and  exhibited  a  duly  authenticated  and  recorded  bill  of  sale  there- 
for. 

W.  J.  Baker  and  Siy  A  Davtdtont  for  aj^nUant.  Atst.  Atty.  &m.  David- 
son, for  the  State. 

W11.L8ON,  J.  We  cannot  reoondle  It  to  our  sense  of  right,  and  to  our  view 
of  the  law,  to  permit  this  conviction  to  stand.  We  do  not  think  that  the  evi- 
dence, as  It  is  prtfsented  to  us,  supports  the  conviction.  Defendant  proved  that 
lie  piircliased  the  horse  from  one  Cooper,  and  produced  on  the  trial  a  duly-au* 
thentiCHted  bill  of  sale  from  said  Cooper.  While  there  are  some  circumstances 
in  proof  which  throw  some  suspicion  upon  the  hona  fides  of  said  purchase, 
they  are  of  slight  weight,  and  do  not,  we  think,  disprove  the  purchase,  or  the 
good  faith  of  the  defendant  in  the  transaction.  These  suspicious  circum- 
stances  are  all  consistent  with  the  defendant's  innocence.  In  addition  to  prov- 
ing that  he  purchased  the  horse,  he  established  a  good  character  for  honee^ 
in  the  community  in  which  he  Uved  for  a  number  of  years.  It  does  not  ap- 
pear that  the  facts  of  the  case  were  as  fully  developed  upon  the  trial  as  they 
might  have  been,  and  can  yet  be,  both  on  the  part  of  the  state  and  the  defend- 
ant. We  think  the  ends  of  justice  may  be  subserved  by  remanding  the  case 
for  another  trial.  We  deem  it  unnecessary  to  notice  other  questions  raised  in 
the  record,  as  they  are  of  a  character  which  may  not  arise  on  another  trial. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Tbukbull  «.  Statb. 

(Court  of  Appeals  of  Texas.   June  Ifl,  1888.) 

1.  HOMIOntR— MUHDBB— IlfSTRUOTIOlTS— DSGRBBS  OT  OCII.T. 

Where  the  evidence  tends  to  establish  only  the  offense  of  murder  in  the  first  de- 
gree, the  oourt  nuty  properly  retose  to  oharge  m  to  the  inferior  grades  (tf  hooiIiddB 

or  self-defense. 
S.  Sams— SELr-DsrsNSE— REBn-rriNG  Tbstikokt. 

On  trial  for  murder,  the  threats  of  deceased  to  take  the  life  of  def«^ant  having 
been  proven.  It  was  not  error  to  pmnlt  the  state  to  show  th^  at  the  my  time  « 
the  homicide,  deceased  was  preparing  to  remove  ttaai  the  nelghborliood  wnwe  they 
both  lived,  as  proof  of  his  abaiiaonment  of  any  such  design. 

Appeal  from  district  court,  Jones  county;  J.  Y.  Cockrell.  Judge. 

Indictment  of  W.  £.  Trumbull  for  the  murder  of  J,  C.  Abbott.  From  a 
conviction  of  murder  in  the  first  d^ree,  and  sentence  for  a  life  term  in  the 
penitentiary,  defendant  appeals.  The  evidence  showed  that,  for  some  Ume 
prior  to  the  homicide,  the  feeling  existing  between  defendant  and  decensed 
was  of  an  extremely  hostile  nature.  They  had  at  least  two  serious  dilBcuIties 
before  the  killing,  in  one  of  which  shots  were  lired  by  each  at  the  other.  The 
parties  lived  within  three  or  fonr  hundred  yards  of  each  other,  and  used  a 
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pablic  spring  sitaated  about  midway  between  tbelr  boases.  On  the  afteTnt>on 
of  the  fatal  daf ,  the  deceased,  with  his  intent  in  his  arms,  and  a  bucket  in  his 
hand,  went  to  the  spring  to  get  some  water.  About  the  time  that  he  should 
have  reached  the  spring,  the  defendant  was  seen  going  towards  his  own  house 
from  the  direction  of  the  spring.  He  went  into  the  house,  and  soon  came  out 
armed  with  a  gun.  He  then  went  to  a  point  withiu  25  yards  of  the  springy, 
and  fired  upon  the  deceased,  who  whs  stooping  at  the  spring,  filling  his  bncket 
with  water,  (his  back  being  towards  defendant.)  and  continued  to  flre  until 
he  killed  the  deeeued.  He  then  went  back  to  the  house  where  he  lived, 
mounted  bis  horse,  and  rode  off.  The  defense  proved  previous  threats  by  do* 
ceased  to  kill  defendant,  and  that  defendant  was  apprised  of  those  threats. 
The  state  then  proved  that,  at  the  time  of  the  kilting,  the  deceased  was  pre- 
paring  to  remove  from  the  neighborhtiod,  In  order  to  get  away  from  the  de- 
fendant, and  tliat.  at  the  very  time  of  the  killing,  his  horses  were  being  hunted 
to  enabto  him  to  leave. 

J.  Af.  Standles  and  Coeknll  ift  Coekrell,  for  iq)pellant.  Atst.  Attf/.  Gen. 
Davidson,  for  the  State. 

WizxaoiT,  J.  We  have  given  this  case  a  careful  consideration  in  the  light 
of  the  able  argument  of  counsel  for  the  appellant.  There  Is  no  doubt  bat  that 
the  legal  propositions  insisted  upon  by  counsel  for  defendant  are  abstractly 
correct;  but,  in  our  opinion,  none  of  them  are  i^)pllcable  to  the  facts  of  this 
case.  When  we  look  to  the  evidence,  there  Is  but  one  reasonable  conclusion 
that  can  be  deduced  from  it.  and  that  is  that  the  homicide  was  an  assassina- 
tion.— a  deliberate  killing,  actuated  by  malice  express.  There  is  no  evidence 
even  tending  to  show  the  existence  of  facts  whidi  would  reduce  the  homicide 
to  murder  in  the  second  degjree  or  manslaughter.  At  the  time  deceased  was 
shot  he  was  stooping  down,  dipping  water  from  a  spring.  He  was  unarmed, 
and  in  his  shirt-sleeves.  He  Md  bis  child  with  him.  Daendant  was  25  yards 
distant  from  liim,  and  his  presence  was  evidently  not  known  to  the  deceased. 
Such  was  the  position  and  condition  of  the  parties  at  the  time  the  defendant 
commenced  firing  the  fatal  shots,  as  described  by  the  only  eye-witness  of  the 
tragedy,  and  whose  testimony  is  conclusively  oorroboratod  by  the  physical 
facts  and  circumstances  testified  to  by  other  witnesses.  As  we  view  the  evi- 
dence, it  rebuts  the  theories  of  a  sudden,  unexpected  meeting  between  the  par- 
ties, of  sudden  passion  on  the  part  of  defendant,  of  self-defense,  so  Ingeniously 
presented  by  bis  counsel.  There  was  no  sndden  meeting, — no  meeting  at  all 
in  fact,  for  the  defendant  began  firing  upon  deceased  atadistanceof  25  yards. 
There  was  do  sudden  passion  excited  in  the  mind  of  the  defendant.  His  de- 
liberate conduct  at  the  time  of  and  immediately  after  the  shooting  shows  that 
he  acted  calmly,  with  a  sedate  mind,  and  a  formed  design  to  kill.  His  aim 
was  true,  and  he  continued  firing  until  he  knew  that  his  victim  had  been  mor- 
tally wounded.  There  is  certainly  no  evidence  which  tends  to  show  that  he 
acted  in  self*defense.  As  to  tltat  part  at  the  theory  of  self-defense  predicated 
upon  the  acts  of  the  deceased's  brother,  the  evidence  very  satisfactorily  shows 
that  the  defendant,  at  the  time  he  opraied  fire  upon  the  deceased,  had  not  seen 
the  brother  of  deceased,  and  did  not  know  that  he  was  in  the  immediate  vicin- 
ity. As  we  understand  the  topography  of  the  locality,  he  oould  not  have  seen 
the  deceased's  brother  until  the  latter  reached  the  brow  of  a  hill,  and  at  that 
instant  the  defendant  was  in  the  very  act  of  shooting  the  deccAsed.  and  did 
aboot  him  before  deceased's  brother  could  flre  upon  defendant  in  defense  of 
deceased.  We  are  of  the  opinion  that  the  evidence  neither  demanded  nor  wat^ 
ranted  instructions  upon  the  law  of  murder  of  the  second  d^ree.  manslaughter, 
or  self-defense.  We  see  noerror  in  the  charge  as  given  to  the  jury.  It  enun- 
ciates the  law  of  the  case  fully  and  clearly,  and  it  would  have  been  error  to 
have  supplemented  it  with  the  special  instructions,  or  any  of  them,  which 
were  requested  by  the  d^ndant. 
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^V]th  respect  to  the  twtimony  of  the  witness  UcQanhey.  we  are  of  the  opto- 
ion  that  no  material  error,  if  error  at  all,  was  committed.  Defendant  had 
proved  that  deceased  had  threatened  to  kill  him,  and  was  seeking,  upon  such 
threats,  to  predicate  self-defense.  It  was  competent  for  the  state,  we  think, 
in  rebuttal  of  such  defensive  theory,  to  prove  that  deceased  was  preparing  to 
move  away  from  that  neighborhood,  and  to  argue  from  such  proof  that,  if  he 
had  previously  intended  to  kill  defendant,  he  had  abandoned  such  intention, 
and  was  seeking  to  get  from  his  vicinity.  It  tended  to  show,  though  remotely, 
tbiit  deceased,  at  the  time  he  was  killed,  was  making  no  effort  to  carry  such 
threats  into  execution.  But,  although  this  testimony  may  have  been  inad- 
missible, we  ciinnut  perceive,  in  view  of  the  other  evidence  in  the  case,  how 
it  could  injuriously  have  affected  the  rights  of  defendant,  as  there  was  no  evi- 
dence raising  the  issue  of  self-defense,  or  of  any  grade  of  homicide  but  that  of 
murder  in  the  first  degree. 

We  have  given  attention  toother  errors  complained  of;  but  considering  the 
questions  presented  as  unimportant,  and  as  not  involving  any  material  error 
at  all,  we  deem  It  unnecessary  to  discuss  them.  As  the  case  is  presented  to 
us  in  the  record,  we  think  the  conviction  is  legs!,  and  we  therefore  affirm  tlie 
Judgment. 


Croell  t».  State. 

(Court  of  Appeals  of  Texas.   Jane  16,  1888. 

Eleotioss— Kkbpiho  Oran  Sai.oon  on  Elbctios  Dat. 

On  a  trial  tor  opening  and  keeping  open  a  bar-room  on  elecition  Oaj,  an  Instractloo 
that,  U  defendant  went  into  his  saloon  for  any  other  purpose  than  that  of  buBloets 
connected  with  the  saloon,  the  Jury  would  find  him  not  eoiltf ,  is  properly  refused 
where  there  is  no  evidence  tendins  to  show  that  defendant  opened  his  saloon  tot 
any  other  than  that  connected  with  the  saloon  business. 

Appeal  from  Kobertson  county  court;  S.  C.  Brioahob,  Judge. 

Prosecution  for  opening  and  keeping  open  a  bar-room  on  an  election  day. 
Defendant  was  convicted,  and  appealed. 

SimTnoM  A  Crauifi>rd,  for  appeHant.  Ant,  Atty,  Qm.  J>avidaont  for  the 
State. 

Hurt,  J.  This  is  a  oonviction  for  opening  and  keeping  open  a  bar-room  on 
a  day  an  election  was  held  in  or  at  appellant's  voting  place.  Pen.  Code,  an. 
178.  The  evidence  was  that  appellant's  bar-room  was  opened,  and  kept  open 
several  minutes,  at  Bremond,  on  the  day  of  an  election  at  that  place,  and  that 
appellant  was  aware  of  the  opening  and  keeping  open  of  his  saloon,  etc. 
Counsel  for  appellant  requested  the  following  charge,  which  was  refused,  and 
a  bill  of  exceptions  was  reserved:  "If  you  believe  from  the  evidence  that  de- 
fendant went  into  his  saloon  for  any  other  purpose  than  that  of  business  con- 
nected with  his  saloon,  you  must  find  him  not  guilty."  There  was  no  error 
in  refusing  this  charge — First,  because  there  was  no  evidence  tending,  in  the 
slightest  manner,  to  show  that  defendant  opened  the  saloon  for  any  other  pnr* 
pose  than  that  connected  with  the  saloon  business ;  aeeond,  it  is  not  necessaiy 
to  show  that  the  accused  sold  or  gave  away  malt  or  Intoxicating  liquors,  be- 
cause, if  this  is  shown,  he  would  be  guilty  of  violating  the  law,  whether  the 
saloon  was  opened  or  not.  If,  in  a  case  of  necessity,  the  saloon  man  should 
desire  Ice,  lemons,  or  other  articles  for  bis  family,  or  any  other  purpose,  and 
entered  for  this  purpose  of  procuring  the  same,  by  making  proof  of  these  ttustA 
the  court  would  be  required  to  instruct  the  jurythereon.  But,  Intheabsenoe 
of  such  facts,  the  court  is  not  required  to  charge  upon  imaginary  theories, 
abstract  propositions,  with  no  basis  in  the  evidence.  The  Judgment  is  at- 
Armed. 
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Fool  «.  State. 

(Court  of  AppecOs  of  Texae.   June  10, 1888.) 

IiARCBWr— ETIDBSCB— AOCOHPtlOBS. 

On  a  trial  for  tiieft,  where  tbe  (mly  evidenoe  against  defendant  la  tliat  glren 
toawltaanwboae  tetttsumy  nU«e»  a  atnmg  preaoavtlon  tbafc  he  was  an  aooom- 
plioe,  a  oonvlotlon  cannot  be  sustained.  * 

Appeal  from  district  court,  McCunoch  connfy;  J.  G.  Randolph,  Judge. 

Indictment  of  John  Fool  for  the  larceny  of  a  horse.  Defendant  was  con- 
▼Icted,  and  sentenced  to  the  penitentiary  for  seven  years,  and  appeals. 

Thomat  <ft  Burton,  for  appellant.  Atst.  Atttf*  €fen,  DaoicUon,  for  the 
State. 

Whitk,  F.  J.  The  only  inculpatory  evidence  against  the  defendant  on  the 
trial  In  the  court  below  was  that  of  the  witness  Iloraoe  Hunter,  and  hts  testi- 
mony raises  a  strong  presumption  tJiat  he  Was  an  accomplice  or  partieept 
eriminU  In  the  theft  of  tlie  horse.  It  so,  then  we  look  in  vun  for  any  cor- 
robomtlon  of  his  testimony.  If  he  did  in  fact  give  tbe  defendant  a  saddle  In 
part  payment  ft>r  the  horse  when  be  purchased  him.  doubtless  the  fiict  that 
defendant  bad  such  a  saddle  might  at  least  have  been  proved  by  some  one  else. 
We  are  of  <^inion  that  the  evidenoe,  as  disclosed  by  this  record,  is  insutUcient 
to  support  this  convicUon,  and  the  Judgment  is  therefore  reversed,  and  the 
cause  remanded. 


Watson  o.  Statb. 
(Court  of  AppeaU  of  CTsxtu.  June  10, 1888.) 

HiGHWATB— OBiTROCTIOS—SOFFlCIBHCT  OP  £tiDBNCB  TO  SuSTAIJT  COWTIOTIOS'. 

Where  O.  extended  the  fences  of  land  leased  from  defendant  so  as  to  Include  a 
paUio  road,  evidenoe  of  defendant's  statementa  that  he  had  nothing  to  do  with  tha 
road;  that  he  had  leased  the  land  to  G.,  ai^  had  directed  O.  to  fence  ttu  Und,  but 
notuieivad,audhad|iatdhiinforiti  and  evidence  that  witness  had  seen  a  check 
with  which  defendant  paid  for  fenidng  tbe  land,  and  that  defendant  lived  IB 
miles  from  the  road,— is  Insoflloient  to  sustain  a  oonvutiou  for  obstructing  the  road. 

Appeal  from  Falls  county  court;  J.  TS.  Wharton,  Jadge. 

Tbe  information  charged  the  appellant  as  an  accomplice  with  one  Oassa- 
way  with  the  obstruction  of  a  public  road.  Gassaway  owned  the  dillmore  sur^ 
Toy.  and  had  had  it  fenced  for  years.  He  subsequently  leased  from  Widaon  the 
Jordan  snrvey,  and  fenced  it.  The  south  line  of  (^issaway's  pasture  fonce 
was  about  80  feet  north  of  where  the  jaiy  of  view  laid  thrar  new  road.  Gtas- 
saway  afterwards  extended  his  fencing  on  the  Jordan  survey  south,  and  took 
in  the  ground  designated  for  the  road.  But  at  the  time  he  so  extended  his 
fem-e  there  were  no  marks  on  the  ground  to  indicate  the  road  except  a  stake 
or  two,  which  a  part  of  the  hands  of  Gassaway  took  to  be  land  comers,  and 
they  say  they  did  not  know  of  the  road. 

0oodrioh  <ft  Clarkaon,  for  appellant.  Astt.  Atty.  Qm.  Daoidaont  for  tbe 
State. 

HtTBT,  J.  Appellant  was  convicted  fbr  obstructing  a  public  road.  Tbe 
state  seeks  to  establish  guilt  by  proving  that  one  Gassaway  obstructed  the 
road,  and  that  Watson  advised  and  encouraged  him  to  commit  the  offense. 
There  Is  no  proof  that  Watson  willfully  advised  or  commitnded  ChtssHway  to 

*  Concerning  the  necessity  of  corroborating  the  testimony  of  an  accomplice,  in  order 
to  sustain  a  conviction,  and  the  utent  of  such  corroboration,  see  People  v.  Elliott,  (N. 
T.)  18  TH.  £.  Rep.  tiOS,  and  hote;  People  y.  Kuns,  (Cal.)  U  Pac.  Rep.  Sstii  Patterson  v. 
Com..  (Ky.)  5  S.  W.  887;  People  v.  Clough,  (Cal.)  15  Pac.  Bep.  6;  State  v.  Dana,  (Vt.) 
lOAtl  Rep.  727:  Dodson  V.  State,  {Tez,>l»S.  W.  Rep.U8:  Boydv.  State, Id. 8»:  Wi^ 
dom  T.  People,  (Colo.)  17  Pac.  Rep.  SIB.  . 

T.8s.w.no.9 — 52  ^  I 
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obetruct  the  rond,  or  Uiat  he  had  any  criminal  connection  wfaateTer  with  Ifae 
commission  of  the  offense,  if  waj  offense  was  committed  by  Gassaway.  Tba 
evidence  by  which  it  is  sought  to  connect  Watson  with  Gwsaway's  act  is  this: 
A  witness  says  he  saw  Watson,  and  asked  him  i^at  it,  and  Watson  said  he 
had  nothing  to  do  wlUi  It;  and  did  not  care  where  the  road  was;  that  he  had 
leased  the  land  to  Gassaway,  and  paid  him  for  putting  his  fence  oat;  that  the 
witness  had  seen  a  bank-check  with  which  Watson  had  paid  Gassaway  for  fenc- 
ing the  land;  that  Watson  told  him  that  be  htal  ordered  or  directed  Qsbbhwi^ 
to  fence  the  land,  but  did  not  order  him  to  fence  the  road;  that  Watacm  lives 
in  Harlin,  16  miles  from  the  road.  It  is  not  necessary  to  dedde  the  question 
as  to  whrther  the  road  was  shown  to  have  -been  legally  eataUlshed  when  ob- 
structed, (which  is  quite  doubtful.)  The  evidence  b^ig  insuffldent  to  aup- 
port  the  verdict,  the  judgment  is  reversed,  and  the  cause  reihanded. 


Matlock  t).  Stats. 

(Court  of  Appeals  of  Texeu.  June  10, 188S.) 

IiABoaHT— SumciBKCT  or  Bttdbncb— PoBssssiOH  or  Stolim  Goods. 

Evidence  that  defendant  was  found  In  poBsession  of  property  two  years  after  It 
was  stolen  will  not  SQStain  a  oonvtction  for  theft,  aspedally  where  he  acoonntedfor 
his  possession  by  stating  tiiat  he  bought  Uie  property  of  a  asgro  man,  S.,  and  br 
tbowing  a  biU  (u  sale  for  It,  and  no  oontiadioiory  evuenoe  is  offered  esMpt  en- 
denoe  tending  to  show  flight.* 

Appeal  from  district  court,  McLennan  county;  EeanNB  Wn.T.TAMB,  JDdg& 
Harrit  <fi  Saundera,  and  Clarkt  Dyer  A  Bolinger*  for  appellant.  Aaat, 

Atty.  Qen.  Davidson,  for  the  State. 

Hurt,  J.  This  conviction  is  tor  Uieft  of  a  cow.  Webb,  the  owner,  lost  the 
cow  from  the  range  about  October  1, 1881.  Orippec  ttougbt  the  cow  from 
appellant  and  Jeff  Matlock  about  October  1,  1883,  at  his  butcher  pen  in  Baat 
Waco,  and  paid  820  for  her.  He  put  her  i  n  b  is  pen,  and  on  the  next  day  Webb 
came,  claitned,  and  took  her  away.  He  (Crippen)  sent  word  to  appellant  and 
Jeff  Matlock,  and  they  came  In,  and  refunded  the  $20,  stating  that  they  bad 
bought  the  cow  from  a  negro  by  the  name  of  Smith  on  the  Kose  farm  in  Mc- 
Lennan county.  This  farm  is  five  or  six  miles  above  Waco.  They  showed 
bim  (Crippen)  a  litUe  piece  of  paper  on  which  a  bill  of  sale  was  written.  It 
seemed  to  have  been  torn  out  of  a  book.  The  Matlocks  drove  the  cow  along 
a  public  road  to  East  Waco,  and  sold  it  to  Crippen.  While  on  the  way,  when 
asked  where  they  got  the  cow,  they  said  "from  a  negro  man."  On  or  about 
October  1,  1883,  the  Matlock  drove  the  cow  to.  and  penned  her  at,  S.  Mat- 
lock's; stating  that  they  hud  bought  her  from  a  negro  man  named  Smith,  ap- 
pellant stilting  that  he  had  given  a  pistol  and  three  dollars  for  the  cow,  and  he 
exhibited  a  bill  of  sale  for  the  cow,  the  bill  being  written  in  a  small  book. 

If  the  accused  is  found  in  possession  of  stolen  propert.y,  and  is  called  upon 
to  explain,  but  fails  to  do  so,  it  may  be  inferred  that  he  was  the  taker.  But 
the  possession  must  not  be  too  remote;  and,  if  remote,  the  party  in  possession 
is  not  bound  to  explain  at  all,  the  rule  being  that  the  possession  must  be  re- 
cent. And.  by  all  the  opinions,  (says  Mr.  Bishop,)  the  presumption  that  tlie 
party  in  possession  was  the  taker  diminishes  in  strength  as  the  time  increases 
between  the  theft  and  the  possession.  If  tlie  possession  is  very  remote,  (yet 
bow  remote  must  depend  upon  the  special  nature  of  the  particular  case,)  the 
judge,  in  his  discretion,  will  exclude  it,  as  having  no  sufficient  tendency  to 

iQn  the  general  subject  of  the  presumption  of  goilt  arising  from  the  possession  at 
recently  stolen  property,  safBtdenoy  of  evidence,  eta,  see  Tonng  v.  State,  (Fla.)  8 
South.  Sep.  881.  and  note :  Andrews  v.  State,  (Tex.)  8  8.  W.  ttep.  8^:  Romero  t.  Stttsi 
(T».)  Id.  eu;  State  v.  Ibmley,  (Iowa,)  88  N.  W.  Bep.  4^&\  Tarin  v.  State,  (Tex.)  8  & 
w.  Bep.  «n. 
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prove  anything.  Its  remoteness  depends  upon  tlie  nature  ot  the  thing  stolen. 
2s  it  such  property  as  passes  veadilj  from  hand  to  hand, or  not?  It  from  the 
nature  of  the  property,  it  would  pus  readily  from  one  penwn  to  another,  the 
possession,  to  have  convloUve  strength*  must  be  more  recent  than  the  posses- 
sion of  property  which  does  not  so  pass.  2  Bish.  Grim.  Froc:  §§  7it9-74fi. 
Applying  these  rules  to  the  case  In  hand,  we  are  of  the  opinion  that  the  pos- 
session of  the  animal  charged  to  have  been  stolen  Is  too  remote  to  toll  upon 
appellant  for  an  explanation.  Sealing  upon  this  question,  what  are  thefaets? 
The  cow  was  stolen  about  October  1, 1881.  She  was  found  in  possession  of 
appellant  about  October  1,  1883.  Two  years  after  the  theft,  the  animal  is 
found  in  possession  of  the  appellant.  Waa  this  pouesaion  sufflclently  recent 
to  call  for  an  explanation?  We  think  not,  nor  do  we  tliink  an  authority  can 
be  found  holding  to  the  ooatraiy.  WUlis  t.  StaU^  81  Tex.  App.  £86.  6  S. 
W.  Bflp.  867.  But  SQppoaa  we  en  in  Uils  oonolusion.  Appellant  gave  a  rea^ 
flopable  and  oonslrtait  aoeount  of  his  poaseaslon,  which  was  net  attwipted  to 
be  contnulloted  or  disproved  by  the  stata  excapt  by  avldukce  tendii^  to  show 
flight  by  appellant  and  JefT  Matlock.  We  are  of  opinion  that  the  evidence  is 
not  safllcieat  to  support  this  conviction;  for  which  reason  the  judgment  is  re- 
vened,  and  the  cause  remanded. 


Drum  «.  Statb. 
WWrl  tif  Appeal*  of  Tkom.  Jnne  10, 188B.) 
Gkikinai.  Law— DisinsBAL  o»  Appeal— In3Dffic»»ct  Oi  Bozip  to  Covbb  SnaaB- 
^uxHT  Cosra. 

On  oonvioUoo  and  fine  in  tbe  reeoider*!  oonrt,  del eadsnt  aiqie&led  to  the  coonty 
court,  and  filed  hia  appeal-bood  in  a  penal^sufflolent  to  oover  the  fine  and  all  coato 
then  accrued.  ifelcC  that  a  diBmiesal  of  toe  appeal,  because  of  the  insufflcleiioy  of 
the  bwd  to  oover  suMeauent  OMts  for  Vba  transcript  and  for  receiving  and  paying 
over  the  fine  and  otota  lienor. 

Appeal  from  Tarrant  county  court;  S.  Fiibmait,  Judge. 

James  Drum  was  convicted  and  fined  in  the  recorder's  court  for  dghting.' 
He  appealed  to  the  county  court,  fiting  a  bond  In  the  penal^  of  $30.  Subse- 
quently a  cost-bill  was  taxed  against  him,  which  with  the  fine  amounted  to 
•17.5U,  but  this  included  $3.05  costs,  which  bad  not  acOrued  at  the  time  of 
giving  the  bond.  From  an  order  dluulssing  the  appeal  he  appealed  to  this 
court, 

B.  €f,  Johfuorit  for  appellant.   Amt,  ilHy.  &m*  Davidsonl  for  the  State. 

White,  P.  J.  The  appeal  from  the  recorder's  court  to  the  county  court 
was  dismissed  because  the  appeal-bond  was  insufflcient  in  amount.  The  sup- 
posed insufficiency  is  occasioned  by  two  items  in  the  bill  of  costs  made  after 
the  execution  of  the  bond ;  one  being  for  the  transcript  on  tlie  appetd,  and  the 
other  for  recovering  and  paying  over  the  flue  and  costs.  It  seems  that  the 
fine  and  costs  bad  never  been  paid,  received,  and  paid  over,  and  the  object  of 
the  appeal  was  to  get  rid  of  the  Judgment  entirely.  This  item  was  not  dae 
and  p^able  as  part  of  the  costs.  As  to  the  other,  the  transcript  had  not  been 
made  out  when  the  bond  was  executed,  and  it  is  but  reasonable  to  presume 
that  the  bond  would  have  covered  that  amount  ($1.5U)  had  the  recorder  put 
it  in  the  estimate  of  the  probable  costs;  and  it  is  also  reasonable  to  presume 
that  the  bond,  when  executed  and  approved,  was  in  conformity  with  the  esti- 
mates ct  that  officer.  If  be  deemed  it  Insufficient  in  amount,  be  should  not 
have  approved  It.  We  are  of  opinion  that  the  bond  was  sufficient  under  tlie 
circumstances  of  the  case,  and  that  it  was  error  to  dismiss  the  appeal  The 
judgment  is  reversed,  and  the  cause  remanded. 
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Dawson  e.  Statb. 
(Covrt  of  Appeals  of  Texas-  June  90, 1888.) 
1.  IHTOllOATina  LiQDOB»— Local  Option  Lavb— ELBOTioys  Usdbb. 

The  act  of  Jnl;  i,  1887,  (Baytes,  CirU  Bt.  «rt.  8237  et  atq.,)  prorldlng  that  a  seoond 
eleoUoQ  under  the  local  wtion  law  shall  not  be  held  in  less  than  two  years  after  the 
first  eleotloa,  and  amendine  Rev.  St.  Tex.  tit.  03,  art.  32S6,  permitting  it  in  one  year 
thereafter,  appUee  only  to  those  localities  thereafter  adopting  the  law,  and  does  not 
nalllfy  a  county  election  r^mallne  the  lav,  btid  one  year  after  its  adoption,  which 
occurred  before  the  passage  of  this  act. 
S,  Samb— Local  Option  Law— Rbpbal  Pbndibo  Triai. 

The  repeal  of  the  local  (ration  law,  pending  an  qiipeal  from  a  oomTlotloa  for  ita 
violation  while  in  force,  nnuiflea  the  oonviotion. 

AppetX  from  Erath  county  court;  W.  W.  Moobes,  Judge. 
Information  against  W.  A.  Dawson  for  violatioa  oC  the  local  option  lawjii 
force  in  Erath  county.   From  a  judgment  of  Cimvlotion  defendant  ^peala. 
Frank  A  I>»viru,  for  i^pellant,   Atat.  Aiiy.  Oen.  Davidson,  for  the  State. 

WiLLsoN.  J.  On  the  9th  day  of  December,  1886.  what  is  commonly  known 
as  the  "Local  Option  Law"  was  adopted  in  Erath  county,  at  an  election  held 
for  the  purpose  of  determining  whether  or  not  said  law  should  be  adopted  in 
said  oountj.  On  the  I2tfa  day  of  September,  1 887,  information  was  presented 
in  the  county  court,  charging  the  defendant  with  viohiting  said  law  on  or 
about  June  24, 1887.  On  the  day  that  the  information  was  presented  the 
cause  was  tried,  and  the  conviction  from  which  this  iqipeal  is  prosecuted  was 
had.  On  March  12, 1888,  pending  this  appeal,  a  second  election  was  held  In 
said  county  for  the  same  purpose  as  the  first  election  was  held,  and  which  re- 
sulted in  a  majority  "agninst  prohibition,"  and  such  resnlt  was  duly  det-Iared 
by  the  commissioners*  court.  Upon  this  state  of  facts  the  defendant  bases 
his  motion  to  set  aside  the  conviction  and  dismiss  the  prosecution,  becBnse,a8 
he  contends,  Uie  law  under  which  he  was  convicted  has  been  repealed  by  the 
xesult  of  the  second  election,  and  therefore  the  judgment  rendered  against 
him  cannot  be  enforced.  To  this  proposition  the  assistant  attorney  general 
replies  that  the  second  election  was  a  nullity,  because  held  before  tlie  expire 
tion  of  two  years  after  the  holding  of  the  first  election,  and  therefore  did  not 
have  the  effect  to  repeal  local  option  in  Erath  county.  This  issue  requires  a 
consideration  and  dt  termination  of  the  effect  of  the  amendatory  act  of  July  4, 
1887,  (Acts  20th  Leg.  p.  96;  Saylm,  CIyU  St.  art.  3227  et  »eq„)  upon  the  statute 
as  it  WHS  at  tia  time  of  the  adoption  of  local  option  In  Erath  county,  on  De- 
cember 9,  1886.  By  the  statute  in  force  at  said  last  date,  it  was  permtsaibto 
to  hold  a  second  election  after  the  expiration  of  12  months  from  the  date  of 
the  first  election.  Rev.  St.  art.  3236.  But  that  provision,  as  amended  by  the 
act  of  July  4, 1887,  mpra,  provides  that  a  second  election  shall  not  be  h^  in 
less  than  two  years  after  the  first  election.  Sayles,  Civil  St.  art.  3236.  Does 
the  provision,  as  thus  amended,  derive  a  locality,  which  adopted  local  optum 
ander  the  old  law,  of  the  right  which  they  had  under  that  law  of  holding  an- 
other election  upon  the  issue  at  the  expiration  of  12  months  from  the  time  of 
the  first  election?  or,  is  not  the  operation  and  effect  of  the  amendatory  act 
confined  to  localities  which  might  thereafter  adopt  said  local  option  law?  is 
not  the  amendatory  act  applicable  only  to  elections  held  after  it  went  into 
effect?  Section  20  of  article  16  of  the  constitution  provides  as  follows:  "The 
legislature  shall,  at  its  first  session,  enact  a  law  whereby  the  qualified  voters 
of  any  county,  justice's  precinct,  town,  or  city,  by  a  majority  vote,  from  time 
to  time,  may  determine  whether  the  sale  of  intoxicating  liquors  shall  tie  pro- 
hibited within  the  prescribed  limlla."  What  is  the  extent  of  the  power  con- 
ferred upon  the  legislature  by  the  foregoin;^  provisioo?  Simply  to  enact  a 
law  enabling  the  qualified  voters  of  the  localities  designated  to  determine,  io 
accordance  with  such  law,  whether  the  sale  of  intoxicating  liquors  shall  be 
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prohibited  witliin  speoifled  limits.  "So  power  was  conferred  upon  the  lej^s- 
li^ure  to  prohibit  the  sale  of  Intoxicating  liquors,  but  such  power  was  vested 
alone  In  the  qualiBed  voters  of  the  localities  named ;  such  power  to  be  expr- 
ciseU  by  them  In  the  manner  to  be  provided  by  the  legislature. '  It  is  only  by 
a  majorily  vote  of  the  qualifled  voters  of  a  locality  that  the  sale  of  intoxical- 
iag  UqtHHTS  wltbln  the  hmlts  of  said  locality  can  be  prohibited.  Hence  is  de- 
rived tlie  common  name  of  the  law  upon  the  subject;  that  Is,  the  "local  op- 
tion law."  While  it  is  a  general  law  in  the  sense  that  it  may  be  adopted  in 
any  portion  of  the  state,  It  is  nevertheless,  in  its  effect  and  operation,  when 
adopted,  essentially  loual,  deriving  its  force  directly  and  entirely  from  the  will 
of  the  qualifled  voters  of  the  localify  in  wbt<^  it  is  adopted,  and  continueB  in 
force  in  such  locality  until  it  Is  abrogated  by  the  will  of  said  voters  declared 
in  the  manner  provided  law  Tlits  will,  this  power  on  the  subject,  is  ab- 
aoluto  and  exdusive  in  the  qualifled  voters  of  the  locality,  to  l>e  declared  and 
exercised  by  them  in  accordance  with  the  law  enacted  in  parsmmoe  at  the 
provision  of  the  constitution  we  have  qooted. 

Now,  when  tJie  qualifled  voters  of  Srath  county  adopted  the  local  option 
law,  it  was  with  the  full  knowledge  tiiat.  at  the  expiration  of  12  months  from 
the  time  they  voted  upon  tiie  issue,  anot)in  election  might  be  held  in  said 
oounty,  whereat,  if  they  were  dissatisfied  with  the  operHtion  of  the  Ittw,  they 
would  tw  afforded  the  opportunity  of  riddlnr  theraselvea  of  It.  Thc^  were 
not  required,  as  the  law  then  was,  to  adopt  the  law  for  a  longer  time  than  12 
months,  bat  for  that  period  of  time  they  did  adopt  it.  and  were  bound  by  It, 
and  were  likewise  bound  by  it  until,  by  the  declared  will  of  a  majority.  In  the 
mode  prescribed  by  law,  they  might  repeal  it.  If  the  issue  had  been  sub- 
mitted to  them  whether  or  not  they  would  adopt  the  taw  fur  the  period  of  two 
years,  or  any  other  time  than  one  year,  they  might  not  have  adopted  it.  Ttiey 
voted  upon  no  such  issue.  Their  will  was  not  declHred  except  for  the  period 
of  one  year.  They  were  willing  to  try  the  Inw  for  that  period,  and  ^  much 
longer  as  a  majority  of  them  might  allow  the  law  to  sland.  .Now,  the  will  of 
tiie  qualifled  voters  having  been  ascertained  and  duly  and  legally  declared, 
what  power  has  ihe  legislature  to  interfere  with  thul  will,— to  substitute  in 
its  place  its  own  will,  materially  vaiiant  from  that  expressed  by  the  voters  in 
adopting  tiie  law?  If  the  power  exists  in  the  legislature  to  deprive  the  lo- 
cality  of  the  right  to  have  another  election  for  the  period  of  two  years,  the 
same  power  exists  to  deprive  them  of  such  right  for  ten,  twenty,  or  olher 
number  of  years;  and  thus  the  legislature  would  fasten  upon  the  locality  a 
law  which  they  adopted  merely  as  an  experiment  for  a  short  period  of  tijiie, 
and  from  the  practical  operation  of  which,  during  tliat  period,  they  may  have 
become  convinced  should  lie  repealed, — never  imagining,  when  Ihey  voted 
upon  the  issue,  that  the  legislature  would  or  could  continue  the  law  in  opera- 
tion in  opposition  to  the  will  uf  a  majority  of  the  qualified  voters  of  the  lo- 
cality. They  (the  qualified  voters)  enacted  the  law.  It  is  their  creature, 
call^  into  existence  by  their  direct  agency,  and  they  alone  have  the  supreme 
and  exclusive  power,  by  a  majority  vote,  to  repeal  it.  It  is  not  within  the 
power  of  the  legislature  to  add  to  or  take  from,  or  even,  in  our  opinion,  to 
repeal  it,  in  that  particular  locality.  Whenever  the  law  has  been  legally 
adopted  by  any  locality,  the  subject  has  passed  beyond  the  domain  of  legisla- 
tive action,  so  that  a  different  law  cannot,  without  the  sanction  of  the  qual- 
ified voters  of  that  locality,  given  in  a  legal  manner,  be  imposed  upon  such 
locality.  Our  view  is  that  the  amendatory  act  of  July  4, 1887,  in  each  and  all 
of  its  provisions,  was  intended  to  and  does  operate  only  in  localities  in  which 
it  has  since  gone  into  efftict.  or  which  may  hereafter  adopt  local  option  in  ac- 
cordance therewith;  and  that  said  provisions  cannot,  and  do  not,  and  were 
not  intended  to,  operate  in  localities  which,  prior  to  their  going  into  effect, 
bad  voted  upon  and  adopted  the  law  as  It  was  prior  to  sucli  amendatory  pro- 
viaims.   Any  other  view,  it  ae«ns  to  ns,  would  invade  the  constitutional 
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rights  of  tbe  people  of  such  lociUitiea,  and  foist  upon  thi>m  a  law  which,  pei^ 
haps,  they  never  would  hare  adopted,— a  law  with  respect  to  which  their  "t^ 
tion"  had  never  been  consulted  or  ascertained;  alaw  enacted,  not  by  them, 
but  by  the  legislature,  without  constitutional  right.  If  we  are  correct  in  tltis 
view,  the  position  urged  by  the  assistant  attorney  general,  that  the  amenda- 
tory act  in  question  is  mei^y  remedial,  having  reference  to  procedure  only, 
and  that  therefore  the  legislature  had  power  to  enact  it,  is  not  maintainable, 
though  in  the  abstract  the  principle  is  correct.  We  do  not  think  the  princi- 
ple can  be  applied  to  the  subject  involved.  But,  conceding  that  the  rule  con- 
tended for  could  be  applied  to  said  act,  then  we  are  clearly  of  the  opinion  that 
tbe  provision  which  we  have  been  discussing,  as  well  as  some  other  provisions 
contained  in  said  act,  are  not  merely  remedial  provisions,  or  provisions  per- 
taiuing  only  to  procedure,  but  are  provisions  affecting  tbe  subject-matter,  and 
changing  materially  the  very  substance  of  the  law ;  substituting  an  essentially 
different  law  from  theone  adc^ted  by  the  pec^le.  We  have  not  had  the  bene- 
fit of  any  authorities  bearing  upon  the  question  we  have  discussed.  Oonnsel 
tiave  cited  us  to  none,  and  we  presume  there  are  none,  at  least  none  in  point, 
as  we  are  not  aware  of  any  other  state  liaving  a  constitutional  provision  or 
statutes  similar  to  ours  upon  the  subject  of  lociil  option.  Our  conclusions  are 
derived  solely  from  a  consideration  of  what  we  understand  to  be  the  meaning 
of  the  constitutional  provision  which  we  have  quoted;  that  is,  that  the  legia- 
lature  has  no  power  whatever,  with  respect  to  local  option  in  loealities  in 
which  the  qualifled  voters  have  exercised  their  constitutional  right,  to  pass 
upon  the  subject,  in  accordance  with  the  law  then  existing.  We  hold,  there- 
fore, that  tbe  people  of  Erath  county  had  the  right  to  repeal  the  local  option 
law  in  that  county  at  the  time  and  in  the  manner  they  did;  and  therefore, 
tliere  being  now  no  law  in  force  under  which  the  judgment  fn  this  case  can 
be  enforced,  said  judgment  Is  revei-sed,  and  this  proaecutioa  is  dismissed. 
Mulkejf  T.  8tate»  16  Xex.  App.  58. 


Ghahbebs  v.  Statb. 

(Supreme  Court  of  Arkanacu.   June  0, 18S8.) 
GKDtiSiJ.  Law— Spbcial  Vbhibk— FuLuaa  to  Movb  roB  Nsw  Trial.— Wiiv«»  or  Ob- 

JEOnONB. 

Where  tbe  regular  panel  of  jurors  was  disoharred,  and  a  special  venire  ordered 
to  try  defendant  for  assault  with  attempt  to  kill,  and  he  was  txied  by  the  special 
Jury,  against  his  objection,  and  convicted,  such  conviction  will  not  be  eet  aside 
where  the  bill  of  exceptions  does  not  show  that  a  motion  for  a  new  trial  waa  made, 
ks  a  f^ure  to  file  a  motion  for  a  new  trial  is  a  waiver  of  exoepUons  taken  on  t^e  tiiaL 

Appeal  from  circuit  court,  Conway  county;  O.  S.  Gunninqhah,  Judge. 
E.  B.  Henry  and  W,  L.  Moose,  for  appellant.   i>.  W,  Jonet,  Atty.  Gen.,  for 

tbe  State. 

CocKRiij^  C.  J.  The  appellant  was  tried  for  assault  with  attempt  to  kill. 
There  was  a  mistrial.  The  court,  laboring  under  the  nuH^tprehwsion  that  it 
was  agreed  that  the  cause  should  be  tried  before  a  spedal  jury  summoned  f<nr 
tlie  purpose,  discharged  the  regular  panel  from  further  service  for  the  term,  and 
thereafter  ordered  a  special  venire  to  try  the  appellant.  He  (Ajecied  to  Iwing 
tried  byaspecial  jury,  and  asked  a  continuanoe  of  the  cause  to  the  next  term, 
because  the  regular  panel  of  jurors,  some  of  whom  were  not  disqualified  to 
sit  in  his  cause,  had  been  discharged.  The  motion  waa  denied,  uul  tbe  ap- 
pellant was  txled  and  convicted.  His  bill  of  exoeptlons  contains  no  mention 
of  a  moUon  for  a  new  trial.  Such  a  motion  becomes  a  part  of  the  record,  and 
can  be  brought  to  onr  attention,  only  through  the  medium  of  a  of  oce^ 
tions.  Johtiaon  v.  8tate,  48  Art:.  ^1.  A  failure  to  file  a  motion  for  a  now 
trial  is  a  waiver  of  excei^ons  taken  on  the  trial.  As  there  is  no  such  mo- 
tion of  reconi,  there  is  nothing  presented  for  our  consideiaUon.   Tbe  i^p^ 
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lant  maj  liave  been  Bevprely  punished  for  the  offense  proved  against  liim,  but 
we  could  not  have  interfwed  in  any  event  for  that  reoBon,  as  the  evidence  sus- 
tains  the  verdict.  His  exceptions  do  not  go  to  the  merits,  and,  where  one  re- 
sorts to  technicalities  to-av<M  ponishment,  he  most  see  to  it  that  he  onuts 
none.  AflEUmed. 


Mabbt  e.  State. 

(Supreme  Court  of  Arluuuas.  June  9, 1868.) 

1.  GanairAi.  Law— Obdbb  bitori  Tmax.  to  Bommon  TtJMuma—Vxsjsmr. 

An  order  made  by  the  oourt  Mveral  days  b^ore  aerimln^  eaiue  was  set  fn  trial, 
directing  tbe  sheriff  to  Bummon  talesmen,  in  anUdpatlon  that  the  regolar  panM 
would  be  exbatiBted  without  obtaining  a  jury,  is  not  premature. 
9.  SuiE— Obdbr  to  SuuHON  Talbshen— Absenob  of  Defendant. 

The  praoUoe  of  lummonlDr  a  special  jury  In  each  case  having  been  abolished,  it 
Is  no  objecUon  to  an  order  duecung  the  sheriff  to  sununon  taleamen  that  it  was 
made  in  the  ahsenoe  of  the  accused,  he  having  had  the  f  uU  benefit  of  his  right  to 
peremptory  chaUenges. 
8.  Same— StTMHorrs  o»  Talbsmbn— Prwudick  of  Sheriff. 

Talesmen  sommoned  by  a  sheriff  cannot  be  objected  to  on  the  ground  of  the  sher- 
UTs  bias,  where  the  only  evidfinoe  of  prejudice  is  that  the  pri8(mer,  having  been  ar- 
rested  for  an  assault,  was  in  the  custody  of  the  sheriff,  who  upon  the  deatii  of  the 
person  assaulted  made  the  affidavit  upon  which  the  prisoner  was  held  for  murder. 

Appeal  from  circuit  court,  Faulkner  county;  J.  W.  Martin,  Judge. 
Brace  A  BoUmi,  W.  d.  McCain,  and  C.  W.  Oox,  for  appelant.   X>.  IT. 
Jonent  Atty.  Oen.,  for  the  State. 

Cocsrill,  C.  J.  The  appellant  was  indicted  and  tried  for  murder  in  the 
second  degree,  was  convicted,  and  sentenced  to  five  years*  imprisonment  In 
the  penitentiary.  Several  days  before  the  cause  was  set  ttx  tartal  the  judge, 
at  the  request  of  the  state's  attorney,  ordered  tlie  sheriiE  to  summon  30  tales 
jurors  to  be  present  on  the  day  of  trial  ready  for  service,  as  necessity  mlglit 
require.  The  defendant  was  absent  on  bail  when  the  order  was  made.  His 
counsel  was  present,  and  raised  no  objection.  The  bill  of  receptions  assigns, 
as  a  reason  for  making  the  ordert  the  belief  that  the  regular  panel  would  be 
exhausted  without  obtaining  a  jury,  and  that  delay  would  be  avoided  the 
course  pursued.  Wlwn  the  cause  was  reached  for  trial,  the  defendant  filed  a 
motion  to  set  aside  the  arr»^  of  talesmen  brought  In  by  the  sheriff,  assigning 
as  grounds  for  his  motion,  (1)  that  the  order  directing  the  jarors  to  be  sum- 
moned was  made  prematurely;  (2)  that  It  was  made  when  defendant  was  not 
present;  and  (3)  that  the  sheriff  who  executed  the  order  was  biased  against 
the  prisoner.  The  court  b^rd  testimony  on  the  questions  presented,  and 
overruled  the  motion.  The  regular  panel,  upon  being  called,  was  found  to 
consist  of  18  jurors*  instead  of  24*  as  the  statute  requires.  The  oourt  directed 
the  sheriff  to  summon  six  jutors  from  the  by-stADders  to  complete  the  panel, 
and.  over  defendant's  objection,  he  was  permitted  to  oall  them  from  the 
list  of  talesmen  already  returned  by  bim.  Tlie  names  of  the  jurors  thus  ob- 
tained were  put  into  the  jury-box  with  the  18  of  the  r^ular  panel,  and  the 
parties  proceeded  to  impanel  a  jury.  Six  jorors  were  obtained  from  the 
twenty-four, — three  from  the  original*  and  three  from  the  recruits  brought 
in  by  the  sheriff, — all  being  of  the  regular  panel*  as  the  record  recites.  As 
jurors  were  thereafter  needed  to  complete  the  tiial  jury,  the  sheriff  was  di- 
rected  to  summon  by-standers;  "the  court  each  time,"  according  to  the  bill 
of  exceptions*  "over  the  defendant's  objection,  permitting  tlie  sheriff  to  call, 
from  his  list  containing  the  names  of  the  special  venin,  names  to  comi^ete 
the  panel  to  try  this  case,"  until  a  jury  wasobtalnedf — exc^lons  being  saved 
in  every  instance. 

It  is  urged  that  the  jury  was  illegally  impaneled,  fmd  that  the  judgment 
should  t)e  reversed  for  that  reason.   The  record  shows  that  the  defendant 
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was  accorded  the  statutory  right  of  drawing  his  jurors  from  the  regular  panel 
Hssembled  for  the  term.  It  had  become  d^teted,  and  was  refilled  before  the 
trial,  by  the  sherifE,  under  the  direction  of  the  ooart,  in  the  manner  pointed 
oat  by  the  statute.  Hansf.  Dig.  g  4008.  The  reoord  does  not  show  that  the 
jurors  tbns  summoned  were  sworn  as  petit  jurors  for  the  term,  but  that  is 
immaterial  to  the  prisoner,  as  the  oath  administered  to  the  panel  binds  the 
jurors  in  civil  cases  only.  Id.  §4007.  In  every  criminal  prosecution  the  jury 
is  specialiy  sworn  as  provided  in  Id.  §  2248,  even  though  composed  of  the  reg- 
ular panel.  Chiles  v.  State,  45  A  rk.  143.  They  were  properly  sworn  in  this 
case.  The  defendant's  exceptions  to  the  jury  go  only  to  this,  viz.,  that  nine 
jurors  were  taken  from  the  list  returned  by  the  sheriff  in  obedience  to  the  or- 
der of  the  court  above  set  forth.  Tlie  first  objection  is  that  the  order  was 
prematurely  made.  The  supreme  court  of  Louiiiana,  in  disposing  of  an  ob- 
jection to  the  practice  of  bringing  in  talesmen  before  it  is  known  that  they 
will  be  required  to  complete  the  jury,  say:  "The  complaint  of  the  accused  to 
not  that  jurymen  <U  talibus  were  imposed  on  him  before  the  r^ular  panel 
was  exhausted.  Had  the  jury  been  completed  from  the  regular  panel,  the  or- 
der wouid  have  had  no  effect.  As  the  panel  was  exhausted,  the  order  simply 
served  to  secure  tlie  presence  of  by-standers,  from  whom  the  jury  was  lawfully 
completed.  We  think  the  action  of  the  court  was  proper,  under  the  circum- 
stances, and  fail  to  perceive  any  injury  orabridgement  of  his  legal  rights  result- 
ing to  the  deftiudaut."  State  v.  Moncla,  2  South.  Hep.  814.  It  is  necessary 
that  tlie  trial  court  should  be  possessed  of  a  large  measure  of  discretion  in  such 
matters,  in  order  that  business  may  be  dispatched  expeditiously,  and  we  will 
not  interfere  with  its  action  where  it  is  not  in  violation  of  some  mandatory 
provision  of  the  law,  unless  it  is  shown  to  operateto  the  prejudice  of  the  party 
coinplaining.  The  case  of  Dupont  v.  McAdow,  (Mont.)  9  ii'ac.  Rep.  925,  re- 
lied upon  by  the  appellant,  is  not  in  point.  There  by-standers  were  imposed 
upon  the  defendant  as  jurors  when  tlie  statute  gave  him  tlie  right  to  draw  from 
a  reserved  force  of  jurors  previously  selected  by  the  jury  commissioners. 

But  it  is  argued  that  the  order  by  means  of  which  nine  jurors  were  brought 
before  thecourt  is  erroneous,  beC'iiise  it  was  made  in  the  defendant's  absence. 
Before  the  adoption  of  tlie  Code  of  Procedure,  the  statute  required  that  there 
should  be  ordered  for  the  trial  of  each  criminal  cause  a  number  of  qualified 
jurors  equal  to  the  number  of  peremptory  challenges  allowed  and  12  in  addi- 
tion. Gould,  Dig.  c.  52,  §  155.  The  order  for  the  wnire  was  regarded  as  a 
material  step  in  the  progress  of  the  trial,  and  it  was  adjudged  to  be  error 
to  make  the  order  when  the  defendant  was  absent.  Brown  v.  State,  24 
Ark.  620;  Osbim^  v.  State,  Id.  629.  But  the  practice  of  summoning  a  spe- 
cial jury  for  each  case  has  been  abolisiied.  A  panel  of  24  jurors,  selected  by 
jury  commissioners  before  the  term  of  court  at  which  they  are  to  serve,  is  pro- 
vided for  the  trial  of  all  causes,  criminal  and  civil  alike.  Mansf.  Dig.  g§ 
4004,  4005.  The  statute  does  not  contemplate  that  a  defendant  shall  be  pres- 
ent when  the  commissioners  are  selected  by  the  court,  or  when  the  jurors  ane 
selected  by  the  commissioners.  The  offense  may  be  committed  and  the  indict- 
ment found  after  they  have  performed  their  duties.  If  the  commissioners  fail 
to  act,  or  if  the  panel  they  have  selected  becomes  incomplete  for  any  cause,  the 
sheriff,  or,  if  he  be  disqualified,  some  other  person  designated  in  his  place, 
under  the  direction  of  the  couit,  performs  the  duty  of  selecting  or  completing 
the  panel.  Id.  §§  4003,  4008.  The  court's  order  in  such  a  case  cannot  be  re- 
garded as  a  step  in  the  trial  of  any  cause  such  as  entitles  a  defendant  under 
indictment  for  a  felony  to  demand  the  right  to  be  present.  The  order  is  the 
first  step  In  the  organization  of  an  arm  of  the  court  upon  which  it  must  lean 
for  aid  in  the  trial  of  all  criminal  causes  at  that  term.  A  defendant  could  as 
well  claim  the  right  to  be  pi-esent  at  the  election  of  the  sheriff  who  is  to  sum- 
mon the  jury,  or  the  judge  who  is  to  try  the  cause,  as  at  the  order  for  the 
pauel.   The  causes  of  exception  to  the  decision  of  Uie  couit»  upon  challwigeB 
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to  the  panel,  are  limited  by  statute,  and  no  oaase  for  ctaaUengeean  be  assigned 

-as  orror  here  which  does  not  deny  the  party  complaining  the  exercise  of  a  nat* 
Ural  or  constitationHl  right.  Mansf.  Dig.  §  2305;  People  v.Southwdl^  46 
•Cal.  141;  People  r.  Ah  Chung,  54  Gal.  398;  People  t.  Dam  61  Gal.  554;  Peo- 
ple T.  HWcA,  49  Gal.  174;  Palmore  v.  State,  29  Ark.  248;  Wallace  t.  ataU, 
2A  Ark.  547.  The  right  to  be  present  when  the  order  to  summon  a  part  of 
the  whole  of  a  panel  is  made,  is  not  proof  against  legislative  action,  and  its 
-denial  is  not  the  subject  of  exception.  AutJioritiea  mpra.  The  defendant 
cannot,  therefore,  be  beard  to  cowplHln  that  the  order  bringing  jurors  to  com- 
pli  te  the  term  jury  was  made  in  his  absence.  Tlie  presence  of  a  defendant 
when  an  order  is  made  directing  the  summoning  of  a  part  of  the  jury  to  tiy 
bis  c:iuse,  is  not  more  important  ttian  his  presence  when  an  order  is  made 
which  serves  only  to  secure  tlie  presence  of  by-standersg  from  whom  jurymen 
may  be  railed  under  the  direction  of  the  court  in  his  presence.  Three  of  the 
jurors  wlio  acted  in  this  cause  were  taken  from  the  by-skinders  wliu  arc  now 
■objected  to.  Bat  as  they  were  enlisted  in  the  regular  panel,  the  objection  that 
the  order  for  Uieir  presMice  was  rande  In  the  defendant's  absence  fails.  It 
would  be  a  strange  anomaly  that  the  statute  should  contemplate  that  a  part 
-of  the  jurors  can  be  legally  summoned  by  the  slierifF  from  the  by-standers  un- 
-der  an  order  made  in  the  defendant's  absence,  but  that  the  court  could  not 
make  preparation  to  biing  in  others  to  be  called  afterwards  in  his  presence; 
in  other  words,  that  of  nine  equally  competent  jurors,  summoned  at  one  time 
under  the  same  authority,  three  could  be  l^lly  taken  as  jurors,  andsix  could 
not.  We  cannot  give  the  statute  ttiat  construction.  But  if  it  was  errone- 
•ous,  in  the  defendant's  absence,  to  make  the  order  to  assemble  suitable  per- 
sons for  use  aa  talesmen,  we  think  the  appellant  is  not  in  a  position  to  com- 
plain. The  only  protmbility  of  prejudice  to  his  cause  was  thai,  by  reason  of 
his  absence,  something  had  been  done  which  might  have  imposed  a  biased  or 
incompetent  jury  upon  him.  This  could  not  have  iiappened  so  long  as  his 
riglil  of  peremptory  challenge  remained.  If  this  objection,  urged  agiiinstthe 
jury,  does  not  go  to  the  panel  within  the  meaning  of  section  2305  of  th«  stat- 
ute cited  above,  then  it  is  to  the  poll;  that  is,  to  persons  offered  to  complete 
the  partially  impaneled  jury.  -When  such  objection  is  made,  and  the  record 
fails,  as  in  this  case,  to  show  that  the  defendant  exhausted  his  peremptory 
challenges,  it  is  unavailing  in  the  appellate  court,  because  the  failure  to  chal- 
lenge Is  an  implied  admission  that  the  jurors  are  unobjectionable.  Polk  v. 
State,  45  Ark,  165,  McKinney  v.  State,  8  Tex.  App.  B37;  Cock  v.  State,  Id. 
6ti9;  State  v.  Jones,  97  N.  C  469,  1  S.  E.  Rep.  680;  State  v.  Anderson,  26  8. 
C.59y;'  Curran  v.Percical,  21  Neb,  434;  Palmer \.  People,  A:  l^leh.m;  State 
v.  Elliott,  45  Iowa.  486;  Preiioood  v.  State,  3  Heisk.  468;  Railway  Co.  v. 
Lux,  63  111.  523.  The  right  of  peremptory  challenges  is  conferred  as  a  means 
to  reject,  not  to  select,  jurors.  The  object  of  the  Taw  is  to  obtain  a  jury  im- 
partial to  the  prisoner  and  the  state  alike.  Neitlier  has  a  right  to  the  services 
-of  any  pHrticular  juror.  Hurley  v.  State,  29  Aik  22.  If  all  the  talesmen 
who  were  not  excused  had  been  challenged  by  him,  and  he  had  then  been 
forced  to  accept  a  juror  without  the  privilege  of  exercising  bis  right  of  per- 
emptory cbnllenge,  he  would  have  cause  to  complain.  But  he  has  voluntarily 
taken  his  chance  of  acquittal  at  the  hands  of  jurors  whom  he  might  have  re- 
jected, and  he  must  abide  the  issue.  We  do  not  depart  from  the  rnle  that  the 
probability  of  prejudice  by  an  order  made  in  the  absence  of  a  defendant  pros- 
ecuted for  a  feluny  Is  all  that  need  be  shown  to  reverse  a  judgment  of  convic- 
•tion,  {Beai'den  y.  State,  44  Ark.  331,  and  cases  cited,)  but  adhere  tu  its  cot- 
Hilary,  that  we  will  not  reverse  for  that  Cduse  wlien  it  is  plain  the  defendant 
has  lost  no  advantage  by  his  absence.  Polk  v.  State,  45  Ark.  165.  The  ap- 
j  ellant  cannot  be  said  to  have  lost  an  advantage  when  the  power  to  repali'  be- 
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yond  perad venture  the  possibility  of  any  prejudice  his  cauw  may  h&ve  suf- 
fered, by  his  absence,  was  Toluntarily  abandoned. 

The  third  ground  of  objection  to  the  jury  is  that  the  sheriff  was  prejadioed 
against  the  defendant,  and  so  disquHlifled  to  act  in  snmmoning  talesmen. 
The  evidence  relied  upon  as  a  disqualification  was  the  fact  that  the  sheriff  bad 
made  the  affidavit  upon  which  the  defendant  was  held  for  murder.  It  appears 
that  the  defendant  was  first  arrested  upon  a  charge  of  assault  with  intent  to 
murder,  and  was  in  the  sheriff's  custody  awaiting  examination,  when  the  per- 
son whom  he  was  charged  to  have  assaulted  died  of  the  woand.  Thereupon 
the  sheriff  caused  the  charge  to  t)e  changed  to  murder.  He  took  no  other  part 
in  the  prosecution.  The  issue  as  to  the  officer's  prejudice  was  tried  by  the 
court  upon  oral  evidence  and  the  adm»sion  of  the  facts  stated,  and  was  deter* 
mined  against  the  defendant.  We  think  the  evidence  sustains  the  finding. 
The  attention  of  the  oommitting  magistrate  should  tuive  been  called  to  the  fact 
that  the  victim  of  the  prisoner's  assault  had  died  of  his  wounds  after  the 
charge  had  been  made,  and  a  disqualifying  bias  or  prejudice  <aald  not  be  im- 
puted to  the  officer  who  liad  the  prisoner  in  custody  merely  from  the  tiiet  that 
he  caused  the  charge  to  be  changed  to  the  higher  grade  of  the  offense. 

A  new  trial  was  urged  upon  the  ground  that  a  juror  disqualified  to  serve  in 
the  cause  from  actual  bias  was  taken  upon  the  jury  without  laches  on  the  part 
of  the  defendant.  Oral  evidence  was  adduced  before  the  court  to  establish 
this  objection  to  the  verdict.  We  have  examined  the  testimony  with  care  as 
the  bill  of  exceptions  presents  it,  and  we  are  unable  to  say  that  the  disqualifi- 
cation was  established.  We  cannot,  therefore,  hold  that  the  discretion  wliich 
Is  vested  in  the  trial  court  in  disposing  of  such  applications  has  been  abused. 
Mej/er  v.  State,  19  Ark.  165;  WHffht  v.  State,  35  Ark.  645.  We  decline  to 
Interfere  with  the  ruling. 

The  evidence  was  ample  to  sustain  the  verdict.  It  would  serve  no  useful 
purpose  to  detail  the  circumstances  of  tlie  killing.  Thecourtcharged  the  jury 
fully  and  fairly,  rejecting  no  request  made  by  the  appellant.  Xo  objection 
was  made  to  the  charge  in  the  lower  court,  either  by  exception  at  the  time  or 
motion  for  a  new  tri^.  It  is  now  urged  only  that  it  does  not  sufBciently  de- 
fine the  grades  of  homicide.  If  the  question  conld  be  raised  here  fur  the  first 
time,  we  should  say  that  the  charge  is  not  open  to  the  (Ejection  made.  The 
court  instructed  the  jury  that  the  defendant  might  be  convicted  of  any  grade 
of  homicide  less  than  murder  in  the  first  degree,  and  read  to  them  from  the 
statutes  the  definition  of  the  several  offenses.  That  was  sufficient,  as  was 
decided  in  Pafmofv  T.  .State,  29  Ark.  248;  CarrDUv.  State,  45  Ark.  539. 

We  have  not  overlooked  theappellant'serudlteargumentupm  the  supposed 
errors  of  tlie  court  in  reference  to  the  wcamination  of  the  child*  Emily  Hen- 
dricks, as  a  witness.  It  Is  not  based  upon  ttie  ftusts  as  presented  by  the  rec- 
ord, however,  and  it  would  be  useless  to  consider  the  questions  discussed. 
The  absence  of  the  jury  which  is  complained  of,  when  the  witness  was  placed 
upon  her  voir  dirot  was  brought  about  by  the  special  request  of  the  defend- 
ant's counsel,  and  it  is  not,  therefore,  the  subject  of  exception.  If  the  wit- 
ness was  coached,  as  the  appellant  alleges  in  his  argument,  it  was  a  matter  to 
go  to  her  credibility  only.  To  what  ext«it  her  memory  was  refreshed,  or 
what  she  had  previously  sworn,  we  have  no  means  of  ascertaining.  The  rec- 
ord is  silent.  It  discloses  no  error.  Let  the  judgment  be  affirmed. 


Wells  c.  State.  _  • 

(Siiprme  Court  of  Arkansas.  June  9, 1888.) 

1.  CBivmAL  Law— CoNTiNUAxCE— Absbnt  Witsbbses— Dibgrbtioii  of  Tbiu.  Coubt. 
It  is  not  an  abuse  of  dlacretioQ  in  the  trial  court  to  refuse  to  grant  a  conUnuanoe, 
in  a  criminal  case,  because  of  the  absenoe  of  two  witnesses,  wnere  it  to  not  diown 
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that  any  subpcena  was  twaed  for  tbeae  wltneaaea  before  the  first  day  of  the  term 
at  wbicQ  tiie  prisoner  was  tried,  and  nearly  a  year  after  he  was  indicted,  and  no 
&oCb  Bhowlng  due  dlllgeuoe  appear  In  the  sfBdaTit  for  contlinumce. 
ft.  Bamb— Nbw  Tkiai^Nkwi.t-Disc!OTbbkd  Etidbnob. 

A  new  trial  wtU  not  be  granted,  in  a  oriminal  case,  on  the  ground  of  newly-dis- 
covered evidence,  where  a  part  of  the  evidence  relates  solely  to  the  impeachment  of 
a  witness,  afUdavits  of  Bone  of  the  new  witnesses  are  produced,  no  diligence  is 
shown  to  nave  been  exercised,  and  all  the  evidence,  except  that  zor  the  Lmpeaoh- 
ment  of  the  witness,  Is  merely  ovmnlstlTe.' 

Appeal  from  circuit  court.  Lincoln  county;  John  A.  "Williams,  Judge, 
F.  M.  MoGeehee,  for  appellant.   l>an.  W.  Jones,  Attj.  Gen.,  for  the  Citato. 

Battle,  J.  On  the  8th  of  March,  1887,  Wells  was  Indicted  by  the  grand 
jury  of  Lincoln  county  for  murder  in  the  first  degree.  On  the  5th  of  March, 
181^,  he  filed  a  motion  for  continuance,  which  was  denied.  He  waa  tried  and 
convicted.  He.then  flled  a  motion  for  a  new  trial,  which  was  refused,  and 
he  appealed.  The  Arst  ground  for  a  new  trial  is,  the  court  erred  In  refusing 
to  grant  the  continuance.  The  continuance  was  asked  for  because  of  the  atP 
senoe  of  two  witnesses.  The  record  here  does  not  show  that  any  subpoena 
was  issued  for  these  witnesses  before  the  5th  of  March,  1888,  the  first  day  of 
the  term  of  the  oourt  at, which  he  was  tried,  and  nearly  one  year  after  he  was 
indicted.  Therecordhereshowsttiatthesubpcenawas  returned,  "Notaerved." 
The  motion  for  continuance,  or  the  affidavit  accompanying  it,  does  not  show 
Uiat  appellant  used  any  diligence  to  secure  the  attendance  of  the  absent  wil^ 
nesses,  or  their  testimony.  He  contents  himself  with  alleging  that  he  used 
due  diligence;  but  does  not  state  la  what  way  or  to  what  extent  he  did  so. 
He  had  ample  time  in  which  to  have  had  them  summoned.  Why  he  did  not, 
is  not  stated.  He  should  have  shown  the  diligence  used.  The  granting  of 
the  motion  was  within  the  sou  nd  legal  discretion  of  the  oourt.  We  cannot  see 
that  it  abused  this  discretion  in  refusing  the  continuance.  Qolden  v.  State, 
19  Arl^.  590.  The  second-  and  third  grounds  of  the  motion  for  a  new  trial  are, 
tlie  verdict  of  the  Jury  is  contrary  to  the  law  and  evidence.  There  Is  no  com- 
plaint that  the  instructions  ^ven  by  the  court  to  the  jury  were  erroneous. 
There  waa  sufficient  evidence  to  sustain  the  verdict.  The  evidence,  however, 
was  conflicting.  But  it  was  in  the  exclusive  province  of  the  jury  to  decide 
wliich  was  true.  The  fonrtb  and  last  ground  of  new  trial  is,  the  defendant 
has  discovered  new  evidence  since  the  trial.  A  part  of  this  evidence  relates 
solely  to  the  impeachment  of  a  witness.  The  affidavits  o£  none  of  the  wit- 
nesses by  whom  it  is  alleged  the  new  facts  can  t»e  proven  were  produced.  No 
diligence  was  shown  to  have  been  used  in  procuring  this  evidence.  He  is 
therefore  not  entitled  to  a  new  trial  on  account  of  it.  McPheretm  v.  istate, 
29  Ark  225;  Wallace  v.  State,  28  Ark.  631;  Redman  v.  Utate,  40  Ark.  447. 
"It  is  well  settled."  says  Chief  Justice  English,  in  Anderaon  v.  State,  41 
Ark.  231,  "that  motions  for  new  trials  on  the  ground  of  surprise  or  newly- 
discovered  evidence  are  addressed  to  the  sound  discretion  of  the  presiding 
judge,  and  it  is  only  in  cases  where  there  appears  to  have  been  an  abuse  of 
that  discretion,  or  that  injustice  may  have  been  done,  that  this  court  inter- 
feres." Except  as  to  so  much  of  the  newly-discovered  evidence  which  could 
only  be  used  to  impeach  a  witness,  witnesses  testified  in  the  trial  to  the  same 
effect  as  appellant  alleges,  in  his  motion  for  a  new  trial,  the  newly-discovered 
witnesses  can.  The  newly-discovered  evidence  is  cumulative.  One  of  the 
witnesses  he  professes  to  have  recently  discovered,  testified  in  his  trial  in  his 
behalf.  He  also  Introduced  witnesses  who  testified  as  he  alleges,  in  his  mo- 
tion for    continuance*  atoent  witnesses  would  testify  if  pressnt.   We  see 

1  As  to  when  a  new  trial  will  he  granted  on  the  ground  of  newly-discovered  evidence, 
see  (Hlmore  v.  ttsople,  (lU.)  15  N.  E.  Rep.  75b,  and  note;  State  v.  Woodwiird,  (Mo.)  S 
B.  W.  Kep.  280,  and  note:  Grady  v.  Feopte,  (111.)  16  TH.  E.  Rep.  654 ;  Bean  v.  People,  Id. 
650;  To&xtj  v.  State,  (Oa.)  5  S.  K  Bep.        Parker  v.  State,  (Oa.)  6  B.  E.  Rep.  600. 
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no  abuse  of  the  discretion  of  the  court  in  refusing  to  grant  a  new  trial,  or  er- 
rors in  the  procee^ng  of  the  court  prejudicial  to  appellant.  Judgment  af- 
firmed. 


Young  t>.  Statb.  * 
(<9uprvme  Court  a/  Aikantaa,  June  9, 188S.) 

1.  BOBBBST — INDIOTHBDT. 

It  i»  not  essential  to  the  T&lidit;  of  an  Indiotaaeot  for  robbery,  vrtdeh  charges  the 
robbery  to  have  been  dooe  by  force,  that  It  abonld  also  state  tost  the  poxacHi  robbed 
"was  put  in  fear. " 

S.  SuiB— Eticikoe. 

Od  trial  for  robbery,  a  witness  testified  that,  the  next  moming  after  the  robbery, 
an  officer  told  him  that  "he  was  onto  the  fellows  that  oommitted  the  robbery ;  and, 
if  they  didn't  whiiok  np  with  him  some  of  the  money  tber  had,  he  wonld  pull  the 
whole  party;"  that  the  offloer  did  not  give  the  names  of  the  persons  suspected; 
that,  on  the  same  mominff,  defendant  and  several  others  were  at  witneea*  honse, 
and  he  repeatedtotham  what  the  officer  had  said:  ttiat,  on  the  night  following,  de- 
fendant and  two  others  went  to  his  house,  called  him  out,  and  gave  him  eiffht  dol- 
lars, and  requested  him  to  give  it  to  the  offloer  "to  hosh  the  robbery  up. "  Held, 
that  this  testimony  was  admissible. 

8.  CBIMINAL  Li.V — EVIDBNCB — CoKFBssion. 

The  offloer  in  question  testified  that,  when  he  arrested  defendant,  be  asked  him 
who  helped  him  to  oommit  the  robbery,  and  he  replied,  "Will  Allen  and  Alf.  Uo- 
Nair;"  that  defendant  then  stdd  "he  would  like  to  pay  a  fine,  and  get  out  of  IL" 
Held  admissible;  the  offloer  having  made  no  threats  or  promises  to  defendant  to 
induoe-him  to  made  the  confession.' 

Appeal  from  circuit  court,  Pulaski  county;  J.  W  Martik,  Judge. 

P.  T,  Vaughan,  for  appellant.   D.  W.  Jonea,  Atty.  Gen.,  for  the  State. 

Battle,  J.  Young  was  Indicted  by  the  grand  jury  of  Pulaski  county  for 
robbery.  It  is  alleged  in  the  indictment  that  he  and  two  others,  on  the  1st 
day  of  July,  1887,  in  and  upon  one  Aaron  Elmore  wilifully  and  feloniously  did 
make  an  assault;  and  Qfty-eight  dollars,  describing  it,  and  one  hat,  of  tlie 
value  of  one  dollar,  and  two  pocket-knives,  worth  one  dollar,  of  the  goods  and 
chattels  of  said  Aaron  Elmore,  from  the  person  of  said  Elmore,  "b;  force  and 
against  his  will,  feloniously,  forcibly,  and  violently,  did  rob,  steal,  take,  and 
carry  away,  gainst  the  peace  and  dignity  of  the  state  of  Arkansas."  Young 
was  convicted  in  the  manner  and  form  charged  in  the  indictment.  He  moved 
for  arrest  of  judgment,  and  for  a  new  trial*  both  of  which  were  denied,  and 
he  appealed. 

it  is  urged  that  the  indictment  is  insufficient  because  it  is  not  alleged  therein 
that  Aaron  Elmore  "was  put  in  fear."  But  this  was  not  necessary,  as  held 
by  tills  court  in  Clarp  t.  Statet  33  Ark.  561.  To  constitute  robbery,  the  tak- 
ing may  be  by  force,  or  a  previous  puttlnginfeiir;  and  it  is  sufficient  to  charge 

it  in  either  form. 

Kimore  was  robt)ed  in  the  night,  between  1  and  2  o'clock,  by  three  persons. 
It  was  dark.  He  did  not  know  their  names,  and  was  unable  to  recognize  any 
of  them,  except  Young,  when  they  were  afterwards  arrested.  Immediately 
after  lie  whs  robbed,  he  informed  one  Paine,  an  officer,  of  what  had  occurred. 
One  Tony  Anthony  testified,  on  the  trial,  that,  on  the  next  morning  after  the 
robbery  was  committed,  Paine  told  him  that  "he  was  onto  the  fdiows  that 
committed  the  robbery;  and,  if  they  didn't  put  up  or  wtiack  up  with  him 
some  of  the  money  they  had,  lie  would  pull  the  whole  party;"  that  Paine  did 
not  ^'Ive  the  names  of  the  persons  suspected;  tliai,  on  the  same  morning. 
Young  and  several  others  were  at  his  (Anthony's)  house,  and  he  repeated  to 

1  As  to  when  a  confession  Is  admissible  in  eridenoe,  see  Mitchell  v.  State,  (Oa.)  5  8. 
B.  Rep.  1!]0,  and  note;  Corley  v.  State,  (Ark.)  7  8.  W.  Etep.a55,  and  note;  Amos  v.  State, 
<Ala.)  S  Bomb.  Rep.  749;  Jackson  v.  State,  Id.  S47;  Steele  v.  Btete,  Id.  M7',  People  v. 
Deacons,  (N.  Y.)  16  N.  E.  Rep.  678;  State  t.  Bush,  (Ho.)  dmte,  itSL. 
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them  what  Falne  had  mU;  that  on  the  night  followtngt  about  half  past  11 
o'clock.  Young  and  two  othen,  who  bad  heard  him  repeat  what  Btine  Mid, 
went  to  hia  bouse,  and  called  him  ont,  and  gave  him  eight  dollars,  and  re- 
quested bim  to  give  it  to  Paine  "to  bush  the  robbery  up."  which  be  did,  and 
told  fUne  who  gave  it  to  him.  Appellant  moved  to  exclude  this  testimony, 
which  the  court  refused  to  do.  Paine  testified  that,  when  be  arrested  Toung, 
be  asked  hfm  who  helped  blm  to  rob  Elmore,  and  he  relied,  "Will  Alien  and 
Alf.McNair;"  that  Young  then  said  "he  would  like  to  puf  a  0ne,  and  get  out 
of  it;"  and  that  he  (Paine)  made  no  threats  or  promises,  and  offered  no  in- 
ducements to  Young  to  make  any  confession  oradmission.  Appellant  mored 
to  exclude  this  testimony,  and  the  court  denied  bis  motion.  A]qieUuit  now 
otmtends  that  the  court  erred  in  refusing  to  uclade  tb»  testimony  of  An- 
ttKmy  and  Faine,  beoanse  It  relates  to  Involuntary  oonfessions,  and  la  inad- 
missible. The  weU-establislwd  mle  is  "that  confessions  of  gnilt,  to  be  ad- 
missible, must  be  free  from  the  taint  ol  offichU  indncement,  proceeding  either 
from  the  flattery  of  h<^  or  the  torture  <tf  fear.  **  Tbeobjeot  of  this  rule  is  not 
to  oonoeal  crime,  but  to  invtect  the  accused  from  the  effects  of  a  fiilse  confes- 
sion induced  by  the  hope  of  gaining  thereby  relief,  or  some  temporal  advan- 
tage. A  confession  made,  in  the  absence  of  any  tlireat  of  temporal  injury,  or 
promise  of  a  temporal  reward  or  advantage,  In  respect  to  the  charge  against 
him, — ^in  the  absence  of  such  influences  as  might  swerve  him  from  the  truth, 
— would  be  voluntary,  and  admissible  as  evidence  against  the  accused.  Un* 
der  such  circumstances  It  would  be  unreasonable  for  him  to  make  admissions 
oalcoliUied  to  bring  upon  himself  the  omsequenees  of  crime  unless  they  were 
taiie.  Whart.  Grim.  £v.  g§  628, 674,  and  cases  cited.  In  this  case  it  appears 
t^at  Tonng  was  at  large.  He  was  not  suspected,  so  far  as  the  evidence  dis- 
closed, of  ^ing  concerned  In  the  robbery  of  Elmore.  There  was  no  necessity 
for  his  making  any  confession.  He  could  gain  nothing  thereby,  except  make 
his  guilt  known,  and  cause  his  arrest.  If  innocent,  there  could  be  no  induce- 
ment in  what  was  said  to  Anthony  to  cause  him  to  make  a  fulae  confession, 
— to  swerve  bim  from  the  truth.'  There  was  no  threat  to  arrest  or  proseoute 
any  one  exeept  the  guilty;  no  one  wm  charged  with  the  robbery;  no  tme  ex- 
o^t  the  guilty  bad  cause  to  fear  arrest,  and  the  only  reason  they  had  was 
their  own  sense  of  guilt.  We  can  see  no  reason  why  the  testimony  of  An- 
thony shouki  bave  been  excluded.  When  Young  was  arrested  by  Paine,  all 
hope  of  advantage  or  relief  in  what  was  said  to  Anthony  vanished.  If  he  had. 
been  led  to  believe  that  Pidne  would  not  arrest  or  prosecute  him  because  of 
the  money  paid,  that  illusion  had  been  dispelled  by  his  arrest.  Anything 
said  by  him  to  Faiiie  by  way  of  confession  is  not  referrable  to  what  Paine  said  to 
Anthony,  and  was  voluntary,  and  admissible  against  liim.  In  explanation  of 
hia  paying  money  to  Anthony  for  Paine,  appellant  testified  that  Anthony  told 
him  that  Paine  said  he  knew  who  committed  the  robbery,  and  that.  If  he  and 
others  "did  not  put  up,"  Paine  would  arrest  aU  of  them  for  gambling,  and 
that  they  would  have  to  employ  an  attorney  to  defend  them.  He  further  tes- 
tlHed  he  did  not  say  what  Paine  testifiM  he  said  to  bim.  Apart  from  so 
much  of  tfae  testimony  of  Paine  and  Anthony  as  we  havestated,  there  waa  evi- 
dence sutHcIent  to  sustain  the  verdict  of  the  jury.  There  is  no  complaint 
here  that  the  instructions  of  the  court  to  the  jury  wero  erroneous.  Judg- 
ment affirmed. 


Fago  v.  State. 
{Supreme  Court  ttf  ArHcuwa*.  Jnne  16, 1688.) 

HomciDS— TauL— -VsKDiov  Aim  Jciiomm. 

On  m  trial  for  murder,  tbe  jury  found  defendant  "fuUty  of  manslaughter, "  with- 
'  out  fixing  the  punistunent  The  evidence  wammtea  a  conviction  for  murder  in  the 
first  dejpee,  but  not  for  InveLnntaiy  msnsiaoghter;  and  the  juij  had  not  been 
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oharaed  as  to  the  latter  oflenae,  bnt  only  as  to  murder  and  voluntary  ouuislftughter. 
Beld,  that  judgment  and  sentence  for  voluntax;  manalanghter  was  properly  en- 
tered on  the  venllot 

Appeal  from  circuit  court,  Sebwti»n  eonnty;  Johm  8.  LrrrLB.  Judge. 
Indictment  for  murder.   Dtfendant  appe^  from  a  verdict  and  aentence 
for  voluntary  manslaughter. 
Thomas  ifajvum  aod  Dtttai  A  Cratdru,  for  appelant.   The  AUamajt 

eral,  for  the  State. 

CocKBiLL.  C.  J.  The  defendant  was  indicted  and  tried  for  murder.  The 
juiy  returned  the  following  verdict,  viz.:  "We,  the  jury,  find  the  defendant 
guilty  of  manslaughter,  but  cannot  agree  upon  the  punishment."  The  court 
sentenced  him  to  three  years  and  six  months'  imprisonment  in  the  peniten- 
tiary. Several  grounds  for  a  new  trial,  assigned  in  the  motion  died  for  that 
purpose,  find  no  support  in  the  bill  of  exceptions,  and  need  not  be  noticed. 
Among  these  Is  the  overruling  of  the  motion  for  a  continuance  wliich  is  ar- 
gued by  counsel.  It  is  contended  by  the  appellant  tliat  the  evidence  adduced 
at  the  trial  leads  to  but  one  of  two  ounclusiona, — that  is,  that  the  killing  was 
murder  in  the  first  d^ree,  or  justifiable  homicide;  and  therefore  that  the  jury 
could  not  l^Uy  return  a  verdict  oC  manslaughter.  Conceding  the  premises 
to  be  correct,  the  conclusion  does  not  follow.  Where  theevidence  and  the  in- 
structions of  the  court  demand  a  vei-dict  of  murder,  but  the  jury  finds  man- 
slaughter, there  is  no  alternative  but  to  sentence  the  prisoner  accordingly. 
2  Blsh.  Crim.  Froc.  §  642.  8uch  is  the  effect  of  the  Judgments  in  Alien  v. 
State,  87  Ark.  485,  and  Qreen  v.  State,  38  Ark.  810.  The  principle  of  those 
cases  is  that  the  court  cannot  withhold  from  the  jury  the  power  to  retom  a 
verdict  according  to  their  will  for  any  grade  of  the  offense  charged  against  a 
defendant.  The  courts  can  only  instruct  juries  as  to  their  duty,  giving  them 
in  charge  the  law  applicable  to  the  facts,  and  no  other.  If  there  is  no  evi- 
dence whatever  tending  to  establish  a  tower  grade  of  homicide  than  murder, 
in  one  instance,  or  voluntary  manslaughter  in  another,  the  court  should  de- 
cline to  give  to  the  jury  directions  as  to  any  lower  gnide  of  homicide,  {Jfen- 
ton  V.  State,  30  Ark.  '6i'6;  Allen  v.  State,  eupra;)  autl  it  is  the  jury's  duty  to 
take  the  court's  exposition  of  the  law  as  that  applicable  to  the  case.  But  the 
court  cannot  direct  a  verdict  for  the  higher  offense,  nor  restrain  tlie  jury  from 
returning  it  for  the  lower  grade.  Flynn  v.  State,  43  Ark.  289;  Adatnt  v. 
State,  29  Ohio  St.  412.  In  this  case  the  court,  in  the  course  of  the  chai:ge. 
read  to  the  jury  the  statute  defining  voluntary  manslaughter,  but  said  uoUi- 
ing  about  the  lower  grade  of  the  offense.  There  was  no  exception  to  the 
charge  upon  this  scoie,  and  no  request  to  cliai^e  otherwise.  There  was  not 
a  scintilla  of  evidence  tending  to  show  that  the  offense  of  Involuntary  man- 
slaughter had  been  committed,  it  wuuld  have  been  inap[m>prlate,  therefure, 
to  have  charged  the  jury  upon  that  offense.  It  is  argued  that  it  was  error  to 
charge  as  to  manslaughter  at  all.  Ttie  appellant  acquiesced  in  ttiat  part  of 
the  charge  at  a  time  when  it  seemed  tavorable  to  him,  and  he  cannot  be  heard 
to  complain  now.  But  it  is  said  the  court  erred  in  passing  sentence  on  the 
defendant  as  for  voluntary  manslaughter.  The  verdict  did  not  designate  the 
degree  of  manslaughter,  or  assess  the  punishment.  The  duty  of  £cing  the 
penalty  devolved,  therefore,  upon  the  court.  Mansf.  Dig.  S  2^08.  On  con- 
viction of  murder,  the  statute  requires  the  degree  of  the  offense  to  be  found 
by  the  jury.  Id.  g  22!i4;  Thompson  v.  State,  26  Ark.  323;  Ford  v.  State,  34 
Ark.  652.  It  is  not  so  as  to  manslaughter;  it  is  only  necessary  that  the  court 
should  have  a  certain  guide  to  the  intention  of  the  jury.  Verdicts  receive  a 
reasonable  construction,  in  order  to  reach  the  jury's  meaning,  and  when  that 
IB  found  they  are  enforced  as  though  the  intention  was  express.  Stratcm  v. 
Staiet  14  Ark.  549.  Viewing  the  verdict  In  this  case  In  the  light  of  the  evi- 
deuce  and  the  couit'a  charge*  the  conclusion  is  reasonable*  If  not  irresistibly 
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that  the  jxnj  Intended  a  couviction  of  voluntary  manslaughter.  The  court 
had  chafed  them  speoificaUy  upon  that  offense*  and  had  made  no  mention  of 
involuntary  manslaughtw*  and  It  is  not  probable  that  they  knew  there  was  a 
second  grade  of  the  offense;  .or,  if  so,  that  the  defdndant  could  be  convicted 
of  it  in  this  prosecution.  A  vwdict  of  Involuntaty  manslaughter  would  have 
been  in^>proprJate  to  and  unwarranted  by  the  evidence,  and  the  Jury  would 
have  been  unmindful  of  their  duty  to  have  returned  each  a  verdict.  In  the 
absence  of  an  expression  to  the  contrary,  a  presumption  of  an  intention  to 
violate  a  duty  Is  not  indulged  against  a  juror  more  than  any  other  officer. 
The  evidence  certainly  warranted  a  verdict  of  murder  in  the  first  d^ree. 
That  the  jury  did  not  Intend  to  acquit  is  shown  by  the  verdict.  U  It  be  con- 
ceded that  the  verdtet  ought  not  properly  to  have  been  for  voluntary  man- 
Blanghler,  that  affords  no  reason  for  indulging  the  presumption  that  the  jary 
intended  a  greater  wrong  than  th^  have  expressed.  In  the  eases  of  McPher- 
wn  v.  Btate,  29  Xfk.  2^,  WlnJUer  v.  SiaUt  32  Ark.  652,  and  Browa  v.  StaU, 
84  Ark,  282,  verdicts  of  manslaughter  were  returned  without  the  degree  of  the 
offense  being  speelfled.  In  each  ease  it  was  ruled  that,  if  the  intention  of  the 
jury  was  manimt,  a  sentence  of  voluntary  manslaughter  would  be  Biutatned. 
In  the  first  case  the  intention  was  hcdd  to  be  mantfMted  by  two  tots:  (1) 
That  the  evidence  dU  not  tend  to  prove  the  second  d^ree  of  the  ofleiue;  and 
(2 )  by  the  period  of  imprisonment  fixed  by  the  verdict.  The  sentence  for  vol- 
untary manslaughter  was  approved,  and  the  judgment  afilrmed.  In  WinkUt'9 
Case  the  verdict  fixed  the  punishment  above  we  maximum  txa  involuntary 
manslaughter,  and  the  court  said:  **  The  penalty  dearly  Indicates  the  purpose" 
to  convict  of  voluntary  manslaughter.  The  judgment  was  reversed  for  other 
reasons.  In  Brown's  Casa  these  decisions  were  approved.  The  judgment 
was  reversed  because  the  court  did  not  Inform  the  jury  that  the  prisoner  might 
be  convicted  of  involuntary  manslaughter  when  the  evidence  made  a  case  for 
such  action.  In  the  case  of  Wdch  v.  State,  50  Ga.  128.  a  sentence  for  volun- 
tary manslaughter  upon  a  verdict  of  "guilty  of  raansUtughter"  generally  was 
sustained,  the  court  holding  that  on  a  trial  for  murder,  if  the  jury  intend  to 
find  the  killing  involuntary,  or  without  the  intention  to  kill,  the  presumption 
is  they  would  say  ao;  and  that  "guilty  of  manslaughter"  means  guilty  of  vol- 
untary manslaughter.  See  Conkey  v.  People,  1  Abb.  Dec.  418;  Curtis  v. 
State,  26  Ark.  439;  Proft.  Jury,  g  427.  We  think  the  intention  of  the  jury 
to  return  a  verdict  of  voluntary  manslaughter  is  manifested  in  this  case,  within 
the  principle  of  the  three  Arkansas  cases  above  cited.  It  is  the  better  prao* 
tice,  in  every  case,  where  the  verdict  is  not  complete  on  its  face,  for  the  judge 
to  point  out  its  defects  before  receiving  it,  to  inquire  of  the  jury  what  their 
intention  is,  and  show  them  how  to  perfect  it.  Pord  v.  State,  supra;  1  Bish. 
Crim.  Froc,  g  1004.  The  defendant  has  not  been  prejudiced  In  this  ease,  and 
the  judgment  is  affirmed. 


OocEBiLL  V.  Sanders. 

(Supreme  Court  of  ArkaoKu.  June  16, 1888.) 

1.  SPBCIFIO  FkBPOBIUNCB— WsBN  DCOBBBD— AaBBCUKNT  TO  OlVB  ATTOR1TBT8  InTEB- 
BST  IN  LUID  ReOOTBBED. 

Defendant  was  the  owner  of  certain  lands  wtiioh  were  in  liti^tion,  growing  out 
of  the  fact  tbat  part  of  tbem  bad  been  told  for  taxes,  and  part  under  execution,  and 
deeds  therefor  executed.  He  agreed  with  piaintifPii  firm  (attorneys)  tJbat  when 
they  "shall  have  relieved  said  lands,  or  aoy  part  thereof,  from  the  cloud  of  title  that 
haun  over  them  by  reason  of  said  tax  deeds  and  BberifCs  deeds,  or  shall  have  prose- 
cutea  the  suits  involved  by  said  deeds  to  final  judgment,  then  their  services  as  such 
attcaneyB  shall  be  at  an  end. "  In  consideration  of  the  attorneys'  services,  defend- 
ant obligated  htanseUto  ezeoutotothemadeedtoone-tbixdof  all  the  land  recov- 
ered "in  said  litigation. "  Held,  tbat  ttie  attorneys  were  entitled  to  speciSo  pee- 
formauoe  of  the  oontraet  after  relieving  the  lands  mim  the  tax  and  execntion  sues, 
though  this  was  done  ttuoogh  negotiauons,  without  th«  neoessity  of  litigatlm, 
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9.  Appkai^Rbvibw— StrmciBXCT  of  'Evtdksck. 

Where  the  testimoi^  U  oonflicting  as  to  whether  a  written  oontnot  contains  th» 
whole  agreement  at  uie  pantos,  the  decree  of  the  lower  oourfc,  finding  tlwt  tb^ 
fall  Intention  was  ezpreaaed  therein,  will  not  be  disturbed. 

Appeal  from  circuit  court,  St.  Francis  county;  M.  T.  Sanders,  Judge. 

Tbis  was  a  suit  In  equity  to  obtain  speclflc  performance  of  a  contract  to 
convey  a  certain  proportion  of  lands  in  consideration  for  services  in  removing 
clouds  upon  the  title  thereto.  There  was  a  decree  for  petitioner,  and  defend- 
ant appeals. 

/.  W.  Hotue,  tot  appellant.  U.  M.  &  Q.  B.  Rose  and  J,  A,  Watkitis,  for 
appellee. 

Blackwood,  Special  Judge.^  The  appellee,  George  B.  Sanders,  about  the 
27th  day  of  July.  1882,  filed  his  bill  in  equity  against  J.  R.  Cockrill.  in  which 
he  alleges,  in  substance,  that  on  the  15th  day  of  March,  1879,  be  and  one  J- 
W.  Couch  were  partners  in  the  practice  of  law,  and  that  on  that  day  James 
K.  Cockrill  desiring  to  secure  the  services  of  said  Sanders  A  Couch  in  some 
litigation  in  which  he  was  involved  eonc»rniDg  certain  lands,  and  on  said  day 
they  mitde  a  certain  contract  with  said  Cockrill,  as  follows:  "This  agreement 
made  and  entered  into  this  the  15th  day  of  March,  1879,  by  and  between  J. 
U.  Cockrill,  of  Kashville.  Tenn.,  and  Sanders  &  Couch,  attorneys  at  law, 
Forrest  City,  Ark.,  witnesseth  that  whereas,  the  following  described  lands, 
to-wit.  N.  W.  section  6,  T.  5  N.,  B.  3  east,  and  lots  1  and  2  in  the  north- 
east section  6,  T.  5  N.,  B.  3  east,  containing  in  all  480  acres,  in  litigation, 
has  grown  out  of  the  fact  that  a  part  of  said  lands  have  been  forfeited 
fur  taxes,  and  purctiased  by  individuals,  and  deeds  therefor  been  executed, 
and  a  part  having  been  sold  under  execution  sale,  and  deeds  therefor  ex- 
ecuted; and  whereas,  the  said  Sanders  &  Couch  have  undertaken  to  prose- 
cute and  defend  for  said  J  R.  Cockrill,  the  owner  of  the  above-described 
lands  tu  iinal  judgment,  said  suits  involving  said  lands.  Kow,  therefore,  it 
is  agreed  between  the  parties  hereto  that  when  the  said  Sanders  &  Couch  slull 
have  relieved  said  lands,  or  any  part  thereof,  from  the  cloud  of  tj^tle  that  Itangs 
over  them  by  reason  of  said  tax  deeds  and  sheriff's  deeds,  or  shall  have  prose- 
cuted the  suits  involved  by  said  deeds  to  final  judgment,  then  their  services 
as  such  attorneys  shall  be  at  an  end.  Kow,  it  is  further  agreed  and  dis- 
tinctly understood  by  the  parties  hereto  that,  for  and  in  consideration  of  the 
services  rendered  by  said  Sanders  &  Couch  in  said  litigation,  ttie  said  J.  B. 
Cockrill  hereby  pledges  and  obligates  himself  to  make  and  execate  to  said 
Sanders  &  Couch  a  good  and  perfect  title  to  one-third  of  all  the  land  they 
may  recover  in  said  litigation  for  said  J.  B.  Cockrill;  and,  if  the  amount  <tf 
land  recovered  shall  be  four  hundred  and  eighty  acres,  one-third  thereof;  and, 
if  the  amount  recovered  shall  be  less,  then  one-tliird  of  the  amount  so  recov- 
ered, said  one-third  to  be  determined  by  valuation. '  And  it  Is  further  agreed 
and  understooit  that,  should  tlie  said  Banders  ft  Couch  fall  to  reoover  any  land 
in  said  litigation,  then  and  in  Umt  Instance  th^  will  make  no  cbai^  what- 
ever fur  services,  provided  they  be  allowed  to  prosecute  said  litigation  to  final 
judgment.  In  either  case,  whether  or  notthere  be  a  recovery,  the  said  J.  B. 
CocKrill  obligates  himself  to  pay  all  cost  of  suit,  and  to  pay  off  all  taxes  due 
and  all  just  debts  against  said  lands.  [Signed^  Jaxbs  B.  Gookbill.  Sah- 
DERs  &  Coven."  He  further  alleges  tliat,  under  said  contract,  Sanders  ft 
Couch  proceeded  to  perform  ttie  services  tlierein  undertaken,  and  that  thciy 
succeeded,  through  negotiations,  without  the  necessity  of  litigation,  in  re- 
lieving said  lands  from  tax  and  execution  sales ;  that  the  firm  of  Sanders  ft 
Couch  had  some  time  since  been  dissolved,  and  the  said  Couch  had  conveyed 
his  Interest  in  said  contract  to  plaintiff;  awl  prayed  speoiflc  perlormwioe  of 

^Coouuu*,  C  J.,  dti(i.nB]iflea. 
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the  contract.  To  whiob  the  defendftnt  answered.  In  subatanee,  as  followa: 
That  it  was  true  that  there  was  an  agreement  between  him  and  Sanders  A 
Goucb  respecting  certain  lands,  and  tlie  title  thereto;  that  it  was  partially  rft* 
duced  to  writing  on  the  day  stated  in  the  complaint,  but  that  the  agreement, 
as  reduced  to  writing,  was  not  the  agreement  made  between  the  parties;  that, 
by  acddent  or  mintake.  certain  reciUls  in  the  agreement  as  written  were  mis- 
stated; and  that  as  they  are  slated  they  are  false,  and  that  a  material  part  of  . 
the  agreement  was  entirely  omitied.  He  denies  that  any  of  bis  lands  were  in 
litigation.  He  admits  that  Sanders  &  Couch  were  to  receive  one-third  of  the 
lands  recovered,  or  from  which  a  cloud  upon  the  title  may  have  been  romuved 
in  any  litigation  or  suit  wherein  be  may  have  been  a  party,  either  as  plaintiff 
or  defendant,  subsequent  to  the  making  of  the  agreement  He  states  the  fol- 
lowing portion  of  the  agreement,  as  It  was  made  between  them,  by  accident 
or  mistake,  was  not  reduced  to  writing,  to>wit:  "That  be  (James  B.  Cockrill) 
should  make  an  eftort  to  compromise  the  claims  of  the  purchasers  of  his  lands, 
and  that  be  sliould  notify  traders  &  Couch  of  the  result;  and  that,  in  the 
event  be  succeeded,  they  were  to  take  no  action  whatever;  but,  in  the  event 
of  his  failure  to  settle  with  the  purobaaen  by  oompromise,  the  said  Sandera  & 
Couch  should  take  such  legal  steps  assbould  be  necessary  to  perfect  bis  rights." 
He  denies  that  Sanders  &  Couch  ever  proeecuted  or  defended  any  suits  in 
court,  or  performed  any  services  of  any  considerable  value;  but,  being  an- 
wilUng  that  one  should  work  for  him  without  pay^  he  tenders  the  sum  of 
S25,  which  he  submits  Is  a  just  and  ample  compensation  for  the  services  per- 
formed. The  chancellor  found  that  the  testimony  foiled  to  eetablish  a  con- 
temporaneous i»al  agreement  su^  as  was  alleged  by  defendant,  and  that  the 
written  contract  contained  the  whole  agreement  between  the  parties;  that  it 
bad  been  fully  performed  by  Sanders  &  Couch;  and  decreed  specific  perform- 
ance.  From  which  decree  the  defendant  appealed. 

The  testimony  Is  conflicting  as  to  whether  the  writing  contained  the  full 
agreraaent.  It  appears  from  the  evidence  that  the  agreement  was  reduced  to 
writing  at  the  special  instance  and  request  of  the  appellant.  He  remarked 
that  he  had  formerly  bad  trouble  with  oral  contracts,  and  wanted  this  one  re- 
duced to  writing.  It  was  written  out,  and  read  over  to  appellant,  and  signed 
Id  duplicate.  One  of  the  witnesses  testifies  that  appellant  held  and  read  one 
of  the  copies.  The  testimony  is  not  snffldently  clear  and  satisfactory  to 
justify  us  in  deciding  that  the  written  contract,  deliberately  ei^ed  into  bj 
the  parties,  did  not  express  their  full  Intenticm,  and  contain  tbeir  whole  coq- 
tract. 

The  only  other  qneation  raised  by  the  multiplicity  d  hvieh  filed  In  this 
case,  which  it  Is  necessary  for  us  to  consider,  is,  was  the  contract  sufficiently 
performed  on  the  part  of  Sanders  A  Couch  to  entitle  appellee  to  specific  pw- 
formance?  When  the  contract  was  entered  into,  appellant's  land  was,  part 
of  it,  forfeited  and  sold  for  taxes,  and  the  time  for  redemption  had  expired. 
Another  portion  of  it  had  been  attached,  but  not  sold  under  the  attachment, 
and  still  another  part  bad  been  sold  under  execution  sale.  Appellant  ex- 
pressed some  doubts  about  getting  it  back,  and  also  stated  that  be  did  not 
want  to  pay  out  any  more  money,  but  wanted  to  arrange  with  the  attorneys 
to  take  their  compensation  out  of  the  lands;  and,  in  case  they  should  not  suc- 
ceed, they  were  tu  have  nothing  for  their  services.  The  written  contract, 
above  copied,  was  then  signed  in  duplicate,  and  delivered. — one  to  each  party. 
Appellee  then  told  appellant  that  he  would  first  try  to  compromise  with  the 
various  claimants.  Appellant,  soon  after,  left  for  his  home  in  Tennesttee. 
Sanders  &  Couch  proceeded  to  investigate  the  records  in  reference  to  the  tax 
titles  and  the  attachment  suit,  and  advised  Cockrill  that  they  thought  they 
could  recover  the  lands.  They  proceeded  to  carry  on  negotiations,  in  person 
and  by  letter,  with  the  chiimants,  and  succeeded,  directly  and  indirectly,  in 
relieving  all  of  said  lands  from  the  clouds  upon  the  title.   Out  construction 
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of  the  contract,  under  the  testimony,  is  that  If  said  Sanders  &  Coach  should 
relieve  said  lands  from  the  clouds  upon  the  title,  or  should,  if  necessary, 
prosecute  or  defend  suits  in  court  to  final  Judgment,  ttien,  in  either  event, 
their  services  were  to  be  at  an  end,  and  they  were  entitled  to  one-third  of  the 
land  thus  relieved.  It  did  not  become  necessary  to  go  into  court.  The  ends 
and  objects  of  the  contract  were  attained  witliout  litigation,  and  the  contract 
•was  as  much  performed  as  if  they  had  recovered  the  lands  after  a  long  and 
hitler  litigation.  We  find  uo  error  in  the  decree  ot  the  ooort  below,  and  it  is 
aooovdingly  al&rmed. 


HnjJAN  0.  Statx. 
(Supreme  Cowt  ttf  Atkanwu.  June  98, 1888.) 

1.  Bbsoub—What  Gonbtitdtbs— Pbisokbb  j2i  Jail. 

Act,  Ark.  Deo.  17, 1688,  (MatiAf .  Dig.  ]  1768,)  whicb  provides  for  the  ptmiBbinent 
of  soy  one  who  aball  by  force  or  menaoes  of  bodUy  hano,  or  hj  any  other  unlawful 
means,  set  any  one  at  liberty  who  Is  In  lawful  custody  after  a  lawful  arrest,  eiOner 
before  or  after  oonvictton,  appUee  as  well  to  the  resone  of  a  prisoner  oonfined  in 
jail,  by  whatever  means,  as  to  a  rescue  from  the  aotoal  custody  of  an  (^Boeraooom- 
panied  by  petBOnal  violence. 

9.  Criminal  Law— Bvidbxcs— AocoHPLioa. 

A  prisoner  who  assisted  defendanu  in  UberatlDg  prisoners  oonfined  in  Jail,  and 
who  ninuelf  escaped,  though  his  escape  was  not  oontemplated  by  the  orisiaal  plan, 
is,  imder  said  section  1768,  and  Mansf .  Dig.  i  1508,  which  provides  that  all  persons 
present,  aiding  and  abettiag  the  oommiuioa  of  a  felony,  are  principals  therein,  sa 
aooomplioe  in  the  crime  of  rescue;  and,  under  Mansf.  Dig.  1 providing  that  the 
testimony  of  an  aooomplioe,  uncorroborated  by  other  eviaenoe  tending  to  connect 
the  accused,  shall  be  InsuDdent  to  convict  of  felony,  the  testimony  of  snoh  aooom- 
plioe alone  will  not  support  a  verdict  of  guilty.^ 

Appeal  from  circuit  court,  Logan  county;  J.  F.  Bead,  Special  JadgCk 
Indictment  for  rescue.   Defendants  were  convicted,  and  appealed. 
Appellants,  pro  ea.   D.  W.  Joneg^  Atty.  Geo.,  for  the  State. 

GoGKBlxx,  C.  J.  The  appi^llanta  were  indicted  tax  the  rescue  of  ^rr^ 
HiUisn  and  £11  Vonconnon,  wtio  were  prisoners  lawfully  confined  in  the  Logan 
county  Jail  on  the  charge  of  burglary.  They  wereconrlcted  mainly  on  the  vf- 
Idenoe  ol  the  witness  Stephens,  who  was  a  prisoner  oonfined  with  the  parti ps 
named  at  tiie  Ume  of  the  reaoae.  It  wasnotaupposedthattheoriglnal  object 
of  the  rescuers  was  to  release  him,  but  he  was  liberated  along  with  the  others. 
The  three  prisoners  first  undertook  to  make  their  escape  through  the  ceiling 
of  the  room  in  which  they  were  confined  by  tearing  down  a  brick  flue,  but  the 
bole  made  for  its  accommodation  In  the  ceiling  was  still  obstructed  by  thema- 
sonry  above,  and  their  exit  was  prevented.  Stephens  aided  in  this  woA*  which 
was  done  several  days  prior  to  the  rescue,  and  apparently  without  the  knowl- 
e^;e  of  the  rescuers.  According  to  Stephens'  account  of  the  subaeqaent  oc- 
currences, he  was  awakened  the  second  night  after  the  flue  was  torn  down  by 
a  noise  in  the  room,  and  upon  arising  discovered  his  two  fellow-prisoners 
holding  a  bed-quiit  under  the  hole  in  the  ceiling  to  prevent  a  noise  hdngmade 
by  the  falling  of  bricks  and  mortar  from  above,  where  persons  were  at  woA 
to  remove  the  obstruction  to  their  release.  Tt  became  necessary  to  enlarge  the 
opening  to  enable  the  prisuners  to  escape.  The  rescuers  used  a  light  to  work 
by,  and  passed  it  down  through  the  opening  to  the  prisoners,  whoheIditover> 
bead  to  aid  in  the  work  above.  Stephana  took  his  turn  at  holding  the  UghL 

1  Concerning  the  necessity  of  corroborating  the  testimony  of  an  aooomplioe,  in  order 
to  sustain  a  conviction,  and  the  extent  of  such  corroboration,  see  People  v.  Elliott,  (If. 
Y.)  12  N.  £.  Rep.  602,  and  note:  People  v.  Knnz,  (Cal.)  \i  Pao.  Rep.  @6:  Patterson  v. 
Com.,  (I^.)  5  S.  W.  Hh>.  8S7;  Feopfo  v.  aough,  (Cal.)  15  Pao.  Rep.  5;  Bute  v.  Dana, 
(yu)10AtLRep.r27;  Dodson  V.  State,  (Tex.)  6  S.  W.Rep.  &I8;  Boyd  v.SUte,  Xd-SSS: 
Wisdom  V.  Feople,_(Colo.J  17  Pac.  Bap.  519.  As  to  who  Is  an  acoomplioe  within  the 
rule,  see  Smith  v.  Bute,  (Tex.}  B  S.  w.  Bap.  919^  and  note. 
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When  everTtbing  was  ready  for  the  escape,  Stephens  stood  In  the  stead  of  a 
ladder,  the  others  mounted  upon  his  shoulders,  and  hy  the  aid  of  their  friends 
above  made  their  exit,  after  which  Stephens  was  helped  out.  The  latter,  after 
a  promise  of  Immunity,  or  leniency  In  the  prosecution  of  the  offense  for  which 
be  was  conQned,  testified  as  above  detailed,  and  identified  the  appellants  t\8  of 
the  party  of  the  rescuers.  There  waa  no  other  direct  testimony  connecting 
them  with  the  offense.  On  the  trial  they  requested  the  court  to  give  the  fol- 
lowing declaration  in  charge  to  the  jury:  "An  accomplice  is  one  who  aids,  as- 
sists, or  participtites  in  the  commission  of  an  unlawful  act;  and  if  you  find 
from  the  testimony  that  Stephens,  the  prosecuting  witness,  took  part  and  aided 
in  the  escape  of  £Ii  Yoncannon  and  Havvey  Hlllian  on  the  night  of  ttieir  es- 
cape, then  he  is  an  accomplice;  and  before  you  can  convict  you  must  find  that 
the  prosecuting  witness  is  corroborated  by  other  testimony  as  to  the  connec- 
tion of  the  defendant  with  the  offense  charged."  The  court  refused  to  so 
charge,  and  gave  no  instruction  on  the  subject  covered  by  the  request.  The 
defendants  excq>ted,  and  asked  a  new  trial  upon  this  among  other  grounds. 
Our  statute  provides  that  a  conviction  cannot  be  had  in  a  prosecution  for 
felony  upon  the  testimony  of  an  accomplice,  unless  corroborated  by  other  ev- 
idence tending  to  connect  the  defendant  with  the  commission  of  the  offense. 
Mansf .  Dig.  §2259.  If  the  evidence  tended  to  show  that  Stephens  was  an  ac- 
complice, that  fact,  together  with  the  consideration  whether  his  testimony  was 
properly  corroborated,  should  have  been  submitted  to  the  jury.  Polkv. State, 
36  Ark.  U7;  Melton  v.  State,  43  Ark.  367;  Carroll  v.  StaU,  45  Ark.  539. 
The  statute  creating  the  offense  for  which  the  appellantJi  were  prosecuted  was 
enacted  as  section  10  of  the  act  of  December  17,  1B38,  fMansf.  Dig.  g  1768.) 
Immediately  following  the  clause  prescribing  the  punisnment  for  the  offense, 
and  as  a  part  of  the  same  section,  is  this  further  provision;  "AH  persons  be- 
ing present,  aiding  and  abetting  or  ready  and  consenting  to  aid  and  abet,  in 
any  of  the  foregoing  offenses,  shall  be  deemed  principal  offenders  ana  indicted 
and  punished  as  such."  See  Id.  §  150B.  Could  Stephens  have  been  prosecuted 
for  the  crime  of  rescue  under  this  statute?  If  so,  he  was  an  accomplice.  In 
treating  of  the  crime  of  rescue,  Mr.  Bishop  says:  "If  the  Imprisoned  person 
and  the  rescuer  act  together,  rendering  mutual  aid,  they  are  principals  in  one 
crime."  2  Bish.  Grim.  Law,  g  1087.  See  2  Whart.  Crim.  Law,  g  1677.  In 
the  case  of  Agh  v.  State,  81  Ala.  76,  1  South.  Kep.  558.  it  was  ruled  that  a 
prisoner  under  indictment  for  a  felony,  who  procured  another  pei'son  to  fur- 
nish him  an  instrument  to  facilitate  his  escape  from  jail,  is  not  an  accomplice 
in  the  statutory  offense  of  furnishing  a  prisoner  an  instrument  with  which  to 
effect  his  escape,  because  the  statute  was  designed  to  punish  tlie  individual 
who  aided  in  t^e  escape  of  another,  not  that  of  himself.  Whether  a  similar 
construction  would  be  placed  on  the  statute  under  consideration  when  the 
prisoner  aids  the  rescuers  in  the  effort  to  compiiss  only  his  own  escape  is  not 
material  In  this  case.  Here,  according  to  the  testimony,  be  undertook  to  aid 
the  rescuers  in  releasing  other  prisoners,  and,  if  this  is  true,  he  thereby  brought 
himself  within  the  letter  and  spirit  of  the  statute.  It  has  been  so  ruled  in 
People  T.  Kote,  12  Johns,  339,  and  in  Luke  v.  istate,  49  Ala.  30.  It  was  the 
duty  of  the  court,  therefore,  to  instruct  the  jury  substantially  as  requested. 
The  request  for  the  charge  was  not  technically  accurate,  in  that  it  confounds 
the  aubstantive  offbnses  of  rescue  and  escape.  It  was  aid  to  the  rescuers,  and 
not  to  tbeprlsoners,  that  would  render  the  witness  an  aocomplloe  in  the  offense 
of  rescue.  But  escape  is  essential  to  the  consummated  offense  of  rescue,  and 
as  the  request  to  instruct,  when  read  in  the  light  of  the  evidence,  limited  the 
inquiry  as  to  the  assislHitnce  rendered  by  the  witness  to  the  prisoners  to  acts 
which  were  in  aid  of  the  reacners*  It  would  not  have  misled  the  jury»  and  should 
not  have  been  rMFosed  for  that  retison.  That  reason  has  not  been  suggested. 
In  argument,  as  a  ground  for  sustaininff  the  court's  refusal. 
2.  The  appellants  argue  that  section  1768  does  not  oover  the  caM  of  a  les- 
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cue  from  a  Jail  or  othor  prison,  but  that  it  Is  wplicable  only  to  the  rescue  of 
prisoners  uucunipIUhed  by  personal  violence  to  an  aOLoer.  The  statute,  in 
terms,  applira  to  every  one  who  sliall*  by  force  or  menaces  of  bodily  haim. 
or  by  other  unlawful  means,  set  any  one  at  liberty  who  is  in  cu^ody»  after  a 
lawful  ari-est  either  before  or  after  conviction  for  a  felony."  One  who  is  in 
Jail  is  in  custody  within  the  meaning  of  the  statute.  If  the  a^mUaats  are 
guilty  as  charged,  they  should  be  punished  as  prescribed  in  the  le^on  referred 
to.  For  the  error  indioutad  the  Judgment  is  reversed.  The  cause  will  be  re- 
manded for  a  new  trial. 


Fox  e.  State. 
(Supreme  Cmvrt  of  ArkartMos.  June  38, 1888.) 
CeimfnaL  tijiw — Acquittal  ok  Chabqb  or  Robbbrt — Whms  Bax  to  Pbosboutiox  woe. 

FaLBB  iMPRtSONHSNT. 

An  acquittal  uponan  IndiotmeDt  for  robbery  Is  a  bar  to  a  proaeoutkm  for  Uu  laine 
act  under  an  indictment  for  falne  fanpriaonmeat,  when  an  assault  ocmatttotea  an  in- 
gredient of  the  transaoUon. 

Appeal  flora  circuit  court,  Marion  county;  R.  H.  Powell,  Judge. 
W.  F.  Face,  for  appellant   D.  W,  Jonett  Atty.  C^n.,  for  the  State. 

CucKRiLL,  C.  J.  Fox  was  indicted  for  robbing  one  Everedge,  and  was  ac- 
quitted, lie  was  then  indicted  for  the  false  imprisonment  of  Bveredge.  Ho 
pleaded  the  acquittal  of  the  first  charge  in  bar  of  the  prosecution  of  the  sec- 
ond, Hlle^ing  that  the-  transaction  and  the  offense  in  the  two  ctises  were  tiie 
same.  The  court  sustained  a  demurrer  to  the  plea.  The  defendant  was  tried 
and  convicted,  and  appeals.  The  question  is,  does  the  acquittal  uf  the  charge 
of  robbery  bar  the  subsequent  prraucution  for  false  imprisonment?  £acb  in* 
dictment  charges  that  Fox  assaulted  Everedge,  and  sets  forth  the  circum- 
stances of  the  assault.  The  demurrer  to  the  plea  admits  that  bherB  was  but 
one  assault;  that  Is.  tliat  each  indictment  refers  to  the  same  assault.  Now, 
an  assault  is  an  essential  ingredient  in  every  rolibery,  and,  perh^,  in  every 
offense  of  false  imprisonment.  False  imprisonment  is  classified  as  a  species 
of  aggravated  assault,  (2  Bish.  Crim.  Law,  g  747;)  and  the  circumstances 
of  the  offense  charged  in  this  case  would  certainly  assign  it  to  that  classifica- 
tion. If  there  was  no  assault  committed,  Fox  was  not  guilty  of  the  offense 
of  false  imprisonmeut,  because,  if  innocent  of  simple  assault,  he  could  not  be 
guilty  of  the  aggravated  offense.  Under  the  Indictment  for  robbery,  he 
might  have  been  convicted  of  a  simple  assault.   Dacis  v.  State,  45  Ark.  404; 

Ball  V.  8laU,  50  Ark.  ,  6  S.  W.  Hep.  20.    The  verdict  of  not  guilty  on 

the  trial  under  Uie  indictment  for  robbeiy  was  an  acquittal  of  all  the  minor 
offenses  chavged  in  the  indictment.  It  was  therefore  an  acquittal  of  the  sim- 
ple assault.  If  it  Is  true,  as  the  demurrer  admits,  that  the  same  ass;iult  is 
charged  in  the  second  indictment,  then  Fox  stands  acquitted  of  the  assiiult, 
and  therefore  cannot  be  convicted  of  the  offense  of  folse  imprisonment,  of 
which  the  ixssault  is  a  necessary  element  "According  to  the  general  and  bet- 
ter doctrine, "  says  Bishop,  "a  conviction  or  an  acquittal  of  a  common  assault 
will  bar  proceedings  for  an  assault  to  do  great  bodily  harm,  and  other  assaults 
aggravated  in  Uk«  manner."  1  Grim.  Law,  g  1U58.  The  case  of  State  v. 
Nichols,  3S  Ark.  550,  is  3iot  in  conflict  with,  but  is  a  limitation  upon,  this 
doctrine.  In  that  case  the  offense  charged  in  the  indictment  was  maiming, 
which  is  a  felony.  The  defendant  pleaded  a  conviction  of  assault  and  batterf 
before  a  justice  of  the  peace  for  the  acts  which  resulted  in  the  maiming,  but 
the  court  disallowed  the  plea.  The  limitation  made  by  that  case  upon  the  doc- 
trine announced  by  Mr.  Bishop,  as  explained  in  Southtoorth  v.  State,  42  Ark. 
270,  is  that  a  conviction  of  a  misdemeanor  before  a  Justice  of  the  peace,  pun- 
ishable by  fine  only,  is  no  bar  to  a  prosecution  fur  a  grade  of  the  offense 
amounting  to  felony,  of  which  the  justice  had  no  jurisdiction.  To  the  same 
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effect,  see  PHne  v.  State,  41  Tex.  300;  Com.  t.  CurtlSf  11  Pick.  1S4;  State  t. 
FoMttr,  38  Iowa,  525;  Fredand  v.  People^  16  IIU  380.  The  qualiflcation  does 
not  Hffect  this  case.  If  It  Is  true,  as  admitted  by  the  demurrer,  that  Fox  was 
acquitted  in  the  circuit  court,  on  the  former  trial,  of  the  essential  ingredleuts 
of  the  offense  now  charaed  agatnut  him,  this  prosecution  cannot  proceed. 
Whart.  Grim.  PI.  88  467,  471;  ]  Uish.  Crlm.  Law,  §  1057;  State  v.  8mUh, 
43  Vt.  824:  State  v.  mJunell,  70  Iowa,  176,  30  N.  W.  Eep.  474;  U.  8..  v. 
ffarmiaon,  3  Suvry.  556:  Heg.  v.  Gouldt  9  Car.  &  P.  364,  8S  £.  C.  L.  217; 
Keg,  V.  Strirgton,  9  Cox,  Crim.  Cas.  86.  Wtiere  one  unlawful  act  operates 
on  several  objects,  there  may  be  several  offenses  committed,  and  so  sevend 
prosecutions  for  the  same  criminal  transaction;  and  an  acquittal  or  convic- 
tion for  one  such  offense  will  not  bar  a  prosecution  for  the  other.  Whart. 
Crlm.  PI.  §  4G8;  State  v.  ITash,  26  Alb.  Law  J.  324;  People  v.  Majors,  65 
Cal.  138,  3  Pile.  Kep.  597;  State  v.  Nash,  86  N.  C.  650;  State  v.  Faulkner, 
(Ui.)  2  South.  Eep.  539;  Phillips  v.  State,  (Tenn.)  8  S.  W.  Rep.  4S4.  But 
wl>ei-e  there  is  but  one  object,  and  each  offense  charged  is  a  degree,  or  an 
essential  ingredient,  of  the  other,  as  in  this  case,  there  can  be  but  one  prose- 
cutiim.   Hall  v.  State,  supra;  State  v.  Clark,  32  Ark.  231. 

The  demurrer  should  Imve  been  overruled  The  judgmpnt  must  be  re> 
versed,  and  the  cause  remanded,  with  instructions  to  overrule  the  demurrer. 


McItEOD  «t  al.  V.  Griffxs. 

(Supreme  Court  of  Arkansas.   June  28, 1888.) 

EQL'ITT — JCRIBDICTION — BiLL  TO  SUKCUARQE  AND  FAUITT. 

On  a  bill  to  surcharge  and  falsify  an  administrator's  aoooants,  as  settled  In  the 

E rebate  court,  the  chancery  court  has  no  jurisdiction  to  go  further  than  to  inquire 
ito  speoiflo  charges  of  fraud,  accident,  or  mlstaJce,  and  is  limited  to  sunh  items  as 
are  affected  thereby;  and  Its  jurisdiction  does  not  embraoe  matters  passed  upon 
by  the  probate  court,  which  may  be  reviewed  on  appeal;  and  such  jurisdiction  can- 
not be  enlarged  by  the  administrator's  answer  aomltting  mutual  mistakes,  and 
asking  that  the  report  as  a  whole  be  set  aside. 

Appeal  from  circuit  court.  Lee  county;  M.  T.  Sanders,  Judge. 

This  is  a  proceeding  in  chancery  by  R.  T.  Griffis.  guardian  to  Kate  and  Man- 
nie  McLeod.  heirs  at  law.  to  surcharge  and  falsify  the  settlement  accounts  of 
the  Hp[>ellant.  Q.  W.  McLeod,  against  him  and  the  sureties  on  his  bond,  ss  ad- 
ministrator of  the  estate  of  Bernard  McLeod.  decessed.  The  case  was  formerly 
before  this  court  on  appeal ;  and  the  decree  of  the  circuit  court  was  reversed, 
upon  a  hearing,  upon  the  original  pleadings  and  proofs,  and  other  proceedings 
had  thereon, — referring  the  case  to  a  roaster  to  take  an  account;  and,  upon  his 
report  and  statement  of  the  accounts,  the  case  was  remanded  to  the  circuit 
court,  with  instructions  to  again  refer  it  to  a  master  to  state  an  account  upon 
the  principles  announced  in  our  opinion,  using  for  that  purpose  the  pleadings, 
exhibits,  and  proofs  in  the  record,  charging  the  administmtor  with  such  losses 
to  the  estate  as  the  pro'jf^  should  show  to  be  tlie  result  of  intentional  or  Ieg:il 
fraud,  or  as  occurred  through  accident  or  mistake,  and  crediting  him  with 
such  mistakes  or  errors  as  are  shown  to  be  in  bis  favor,  and  charging  him  with 
legal  interest  on  any  balance  from  the  date  of  his  Hnal  settlement  with  the 
probate  court.  45  Ark.  505.  On  the  case  being  remanded,  the  circuit  court 
again  referred  it  to  a  special  master,  Greenfield  Quarles,  with  instructions  as 
follows:  "(1)  Charge  the  defendant  with  all  such  losses  sustained  by  the  es- 
tate as  are  shown  by  the  proofs  to  have  l>een  the  result  of  intentional  or  legal 
fraud,  or  as  occurred  through  accident  or  mistake  of  the  administrator.  (2) 
Charge  the  defendant  with  any  loss  sustained  by  the  estjtte  by  reason  of  the 
purcliase  by  the  administrator  of  the  stock  of  merchandise  belonging  to  the 
estate.  (3)  Credit  the  defendant  with  the  errors  and  mistakes  shown  to  be 
in  favor  of  the  administrator.  (4)  Chai^  defendant  with  6  per  cent,  per 
annum  interest  on  any  balance  against  him  from  the  date  of  his  final  settlement 
in  the  probate  court.   (5)  If  the  master  finds  that  the  said  administntor  hiu 
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been  guilty  of  any  fraud  in  concealing  asauts  of  the  estate,  and  failed  to  ac- 
count for  them,  deduct  all  commissions  allowed  him  for  his  services  as  soch 
administrator,  and  clmrge  them  to  him  in  the  account."  The  master  lias  di- 
vided his  report  into  six  paragraphs.  In  the  first  he  states  "that,  owing  to 
interiiiieations,  erasures,  eto.,  in  the  exhibits,  he  found  it  necessary  to  make 
an  fXiimination  of  the  hooks  of  account  kept  by  B.  McLeod,  in  hia  life-time, 
and  by  G.  W.  HcLeod,  as  the  administrator  of  the  estate;"  Btatiog  the  ao- 
cdunts  covering  the  whole  administration  on  the  theory  adopted  by  the  former 
master.  He  then  states  an  account  accordingly,  covering  the  whole  proceed- 
ings of  the  administratioDi  making  the  sum  of  the  debits  952,155.88,  and 
the  sum  of  the'  ci-edits  239.18;  leaving  In  the  hands  of  the  adminis- 
trator at  date  of  his  last  settlement,  January  7. 1879,  the  sum  of  65.916.66, 
to  which  adding  legal  interest  to  October  25,  1886,  makes  98,681.68.  (2)  In 
the  second  paragraph  he  states  the  account  differently,  leaving  out  of  the  cred- 
its the  admmistrator's  commissions,  on  the  theory  that  he  had  forfeited  com- 
missions on  account  of  his  frauds,  and  makes  the  amount  due,  including  in- 
terest, October  25, 1886,  910,663.86.  (8)  In  the  third  paragraph  he  states  no 
account,  but  alleges  there  was  some  evidence  that  the  administrator  bought 
timber  out  of  which  lumber  was  manufactured  for  the  estate,  but,  as  the  value 
or  amounts  were  not  given,  no  credit  could  be  allowed.  <4)  In  the  fourth 
paragraph,  after  stating  that  "charging  thedefendant  with  Uie  amounts  which 
came  into  his  hands  and  which  he  failed  to  account  t<a,  and  with  such  losses 
to  the  estate  as  the  proofs  sltow  to  be  the  remilt  of  negligence,  accident,  or 
mistake,  and  crediting  him  with  such  mistakes  or  errors  as  are  shown  to  be  in 
favor  of  the  administrator,  he  proceeds  to  state  an  account  accordingly." 
Ab  the  fourth  and  fifth  par^raphs  were  affirmed  by  the  court  below,  we  will 


here  state  the  ibema  of  this  account: 

To  amount  of  notes  ttot  accounted  for.   -           -  -  $1,551  06 

To  lumbw,  etc.,  not  accounted  for,  -            -          -  4,795  38 

To  error  in  Bush  note,  -          -          -          -  •      333  74 

To  shinglea,         ...           .         .  SO  00 

To  error  as  tb  Toucher  58.  flnt  settlanent  account,  -  -       210  00 

To  interest  on  notes^        -                       -  265  69 

To  error  In  claim  paid  Jarrot  and  Bodgett,         -  -        50  00 

To  check  given,    .....  ZOO  00 

To  error  in  Allison  draft,         -           -           -  -       407  31 

To  overcharge  in  building  |^n,         ...  19$  qq 

To  error  in  amount  paid  AlUson,  Smith  &  J<Anson,  .  -        72  00 


Total  amount  of  debits,        ....  98,031  18 
Contra : 

By  remnant  com.  Umber,  etc,   -          -          .  -  •  49Q  86 

By  amount  paid  Hewitt,  9414.77,  less  $100,    -          -  814  77 

By  amount  to  £.  L.  Black.        -         -          .  .       100  78 

By  repairs  and  miscellaneouB  expenses,           -          -  647  79 

By  J.  A.  Bush.  -          -         -         -          -  .580  00 

By  James  Torlin,     -                     ...  35  00 

By  additional  miU  expenses.-       -          -          •  -         21  00 


Total  credits,     .....        $2,196  20 


To  amount  January  7,  1879,  ...  $6,834  98 

To  intei-est  for  7  yrs.  9  mo.  16  days,        •  .        2,727  87 


Amount  due  October  25.  1886,    ....  $8,662  86 
(5)  The  master  in  the  fifth  paragraph  states:  "From  the  ]noo£i  btfore  tin 
master,  be  finds  it  impossible  to  state  from  what  souiee  some  oeI  the  items 
with  which  the  administrator  chatgss  himself  in  the  flzst  settlement  cons; 
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bat  hy  charging  him  with  the  open  bot^-ACCOunts,  which  came  to  his  bands, 
the  merchandise  bought  and  paid  for  w  ith  tlie  moneys  of  the  estate,  the  probable 
profltfi  made  in  the  mercantile  btiBineBS  while  carried  on  by  the  administrator 
for  the  benefit  of  the  estate,  the  amounts  would  be  about  the  same.  The  mas- 
ter baa  therefore  balanced  those  Items,  and  made  no  oliarge,  nor  allowed  any 
credits  for  these  items.  (6)  In  the  sixth  para^jraph  the  master  finds  that 
"the  manner  io  which  the  administrator  conducted  the  estate,  his  failure  to 
keep  proper  books  of  account,  and  to  charge  himself  with  the  assets  with 
which  he  is  legally  chargeable,  deprives  him  of  any  right  to  commissions ;"  and 
thereupon  he  deducts  the  commissions  allowed  in  his  accounts,  91,666.25* 
with  interest,  9778.82,  making  92,446.06,  from  his  aocounts  as  allowed  him 
by  the  probate  court,  and,  adding  it  to  the  aforesaid  balance  of  9S,562.85» 
charges  the  administrator  as  due  the  estate  the  sum  of  911,007.91.  To  this 
report  the  defendants  except  as  follows:  Fir»t.  To  the  drot  paragraph,  b»- 
cause  the  master  therein  disregards  the  settlement  accounts  of  the  admin- 
istrator by  the  probate  court,  and  restates  the  accounts  covering  the  whole 
of  the  administration  on  the  theory  of  the  former  master,  J.  M.  Parrott.  in 
eontravention  of  the  former  decision  of  this  court.  Sectmd.  To  the  second 
paragraph  for  the  same  causes  contained  in  his  exception  to  the  first  pamr 
graph,  and  because,  by  the  finding  of  the  master,  the  administrator  is  deprived 
of  commissions  allowed  by  the  probate  court,  unjustified  by  anything  in  the 
pleadings  or  prooft  or  tbe  former  decision  of  the  supreme  court.  TJUrd.  To 
the  fourth  paragraph  be  excepts  to  the  items  91t551.06,  amount  of  notes  not 
accounted  for,  and  94,794.38  for  lumber  not  accounted  for,  amounting  to 
•6,846.44,  ftw  tbe  following  reasons:  (1)  The8ecfaarge8areD0titemized;(2) 
there  is  nothing  to  show  that  they  are  not  embraced  in  the  administrator's 
accounts,  as  confirmed  in  tbe  probate  court;  (3)  there  is  nothing  to  show  that 
they  were  collected  or  oollectible;  (4)  there  is  nothing  to  show  that,  if  omitted 
from  the  probated  settlements,  it  was  through  any  fraud,  accident,  or  mis- 
take of  the  administnitor.  Fourth  BxcepUon.  To  the  sixth  paragraph,  on  the 
same  grounds  set  out  in  bis  exception  to  the  second  pan^rapb  above.  F(fth 
Saseeption.  And  thedefukdantaexec^  to thewhole report becauseitissti^ed 
in  the  alternative.  SiaUh  SweepUon.  Because  it  ignores  the  judgment  of  the 
probate  court  in  <»nfinnlng  tbe  administrator's  several  settlement  accounts, 
and  the  directions  of  the  supreme  court,  and  wiUiout  finding  or  speoifyins 
that  the  administnitor  was  guilty  of  any  fraud,  actual  or  legal,  or  that  said 
Judgments  resulted  from  accident  or  mistake;  and  because  the  report  states 
the  account  on  the  theory  that  the  administrator  is  chargeable  with  neglect. 
jSsscnCA  ExeepUon.  Beeaose  the  administrate  is  charged  with  various  sums 
in  addition  to  those  In  bis  settlement  accounts,  ansui^rted  by  any  testimony 
that  such  omissions  were  the  result  of  fraud,  accident,  or  mistake,  or  Uiat  the 
estate  suffered  any  loss  therefrom.  The  court.  In  its  decree,  overruled  the 
third,  fifth,  sixth,  and  seventh  of  defendants*  exceptions,  and  sustained  the 
first,  senmd,  and  fourth,  especially  confirming  and  approving  the  fourth  and 
fifth  {Hui^{raphs  of  the  master's  rqrarii,  finding  th^  the  administrator  had 
in  his  hands  the  sum  (tf  $5,834.98  on  the  7th  day  of  January,  1879,  unao- 
oounted  for,  and  decreed  so  much  money,  with  interest  thereon  to  date  of  de- 
cree, Mi^  5, 1887,  $2,917.50;  making,  in  the  aggregate.  $8,762.48  to  be  paid, 
witb  accruing  interest,  to  the  widow  and  heirs  of  Bernard  McLeod,  deceased. 
The  defendants  excepted,  and  appealed. 

Tappan  ift  Hoi'ner,  fur  appellants,  fifapAsiuon  A  TrUhert  for  appellee. 

Qlask.  Special  Judge,'  {c^twr  ataUng  tka  /acts.)  It  seems,  as  the  court 
•nstalned  all  the  exceptions  of  the  defendants  to  the  master's  report,  except 
what  is  contained  in  the  fourth  and  fifth  pan^n^hs.  and  the  plainUffs  have 
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not  appealed,  that  the  questions  here  are  narrowed  down  to  the  Inquiry  whether 
the  couit  erred  in  overruling  the  exceptions  to  those  paragraphs,  and  in  ren- 
dering its  decree  tMsed  upon  the  one  aeconnt  therein  contained.  In  lemand- 
ing  the  case  in  our  former  decision  for  further  reforenee  to  a  master,  we  ex- 
pressly directed  that  the  account  should  be  taken  in  accordance  with  Uie  prin- 
ciples announced  in  our  opinion.  In  that  opinion  we  think  it  was  clearly  laid 
down  that  the  settlement  accounts  oi  an  administratio',  when  confirmed  by  the 
probate  court,  are  judgments  of  that  court,  which  is  a  court  having  compe- 
tent Jurisdiction  over  the  subject;  Uiat  ample  provision  has  been  made  for  a 
review  oi  tiie  proceedings  of  tliat  court  on  appeal;  that  in  collateral  proceed- 
ings in  the  chancery  court,  to  surcharge  and  falsify  such  accounts  of  the  ad- 
ministrator* the  court  can  go  no  further  than  to  inquire  into  tlie  charges  of 
fraud*  accident,  or  mistake.  This  inquiry  will  necessarily  be  limited  to  bu^ 
items  of  the  seUlement  as  are  aftectatl  by  such  charges  or  proof,  and  the  bni^ 
den  of  proof  is  on  the  plaintiit.  AU  other  parts  or  items  of  the  accounts  shonU 
be  left  to  stand  as  th^  are.  On  further  submitting  the  case  to  a  master,  tin 
chancellor  has,  inadvertency  no  doubt,  left  the  question  as  to  this  limited 
Jurisdiction  of  the  court  to  the  uncontrolled  dlsoretiim  of  the  master,  and  the 
master  has  evidently  regarded  the  mtire  setUemeut  accounts  in  the  probate 
court  as  subject  to  review  and  restatement,  and  he  has  in  Uie  Orst  paragraph 
of  his  report  proceeded  to  review  and  restate  them,  avowedly  covering  Um 
wh(^e  administration,  upon  the  theory  set  oat  in  the  statement  bj  the  former 
master,  J.  M.  Fartott.  It  was  expressly  upon  the  ground  of  this  theory  ^t 
we  held  that  statement  erroneous.  The  new  account  la  based  npon  the  same 
pleadings  and  widence  as  the  old  one,  no  change  in  the  pleadings  having  been 
made,  and  no  new  evidence  taken,  and  we  must  determine  the  question  here 
by  the  same  record.  True,  the  court  sustained  exceptions  to  the  general  re- 
statement in  the  first  and  second  pan^raphs,  and  ruled  it  out,  as  it  did  the 
paragraph  depriving  the  administrator  of  his  commissions.  Mantfestlyand 
exprrasly,  however,  the  account  set  out  in  the  fourth  paragraph  te  based  npon 
the  same  view.  It  consists  of  such  items  selected  from  the  whole  record 
wherein  the  parties  on  either  side  are  conceived  to  have  suffered  loss.  It  is 
manifestly  an  effort  to  correct  the  errors  in  the  administrator's  accounts  with- 
out r^;ard  to  whether  such  errors  were  fraudulent,  or  the  result  of  accident 
or  mistake,  or  were  errors  of  the  court  and  parties  which  could  be  corrected 
only  by  appeal.  Wb  are  aware  that  to  draw  this  distinction  in  all  cases  is  ex- 
ceedingly difficult,  and  this  difficulty  has  been  the  source  of  much  litigatirai 
in  the  courts.  In  our  former  opinion  we  stated  that  "It  may  be,  and  oftoi  la, 
no  doubt,  a  matter  of  great  difficulty  for  the  chancellor,  upon  the  charges  and 
evidence  before  bim,  to  distinguish  in  a  matter  of  complicated  accounts  what 
is  fraudulent,  or  the  result  of  accident  or  mistake,  from  what  is  mere  error 
remediable  only  by  appeal. "  "But^this  is  a  difficulty  inherent  in  the  subject, 
and  must  be  met  by  the  patient  exwclse  of  the  discriminating  power  of  the 
chancellor."  The  distinction  is,  however,  all-important,  as  it  constitutes  the 
boundary  of  the  court's  jurisdiction  or  its  judicifd  power,  and  must  be  main- 
tained. It  is  plain,  however,  that  whatever  matter  the  probate  court  has 
passed  npon  cannot  be  assigned  in  the  chancery  court  as  fraudulent,  or  as  the 
result  of  accident  or  mistake,  unless  upon  the  statement  of  some  fact  or  cir- 
cumstance not  considered  by  that  court.  The  identical  issues  decided  by  the 
probate  court  cannot  be  retried  and  reversed  by  the  chancery  court  in  this 
proceeding,  and,  where  this  is  manifest,  tlie  court  should  refuse  to  take  juris- 
dietion.  The  difficulty  is  almost  peculiar  to  judgments  confirming  adminis- 
trator's accounts.  Those  settlements  are  neo^sarily  divided  into  numerous 
items  of  debit  and  credit,  and  the  items  have  no  necessary  connection  with 
each  other;  but  an  examination  and  confirmation  of  the  settlement  is  the  judg- 
ment of  the  probate  court  as  to  each  separate  item  as  much  as  it  is  to  the  set- 
tlement as  a  whole.  We  are  not  prepared  to  siqr  that  the  chancery  court  would 
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not  biiTe  ]ariadiotI<m  to  set  aside  as  a  whole  the  settlement  acconnts  of  an  ad- 
ministrator, but  it  would  be  only  upon  an  impeachment  of  the  settlements  as 
a  whole.  It  must  be  upon  fraud  or  accident  going  to  or  affecting  the  entire 
action  of  the  probate  court,  and  in  which  the  court  has  been  the  victim  of  the 
fraud  or  the  accident.  "It  must  affect  all  the  items  of  the  account."  This 
is  the  rule  even  as  to  stated  mutual  accounts  between  parties  in  paU,  See 
JBranger  y.  Chevalier,  9  Cal.  353;  Brum  v.  iTone,  2  Barb.  586;  emery,  HaU, 
3  Hnr.  &  J.  48;  Bullock  v.  Boyd,  2  £dw.  Ch.  293;  Pamatn  v.  Brooks,  9 
Pick.  212;  Roberta  v.  Totten,  13  Arb.  609.  And  see  the  doctrine  laid  down 
in  1  WHit,  Act.  &  Bef.  192  et  teg.  It  is  true  that  in  the  equitable  action  of 
account  the  court  will  in  som'?  cases  reopen  the  whole  statement  for  the  cor- 
rection of  errors  affecting  the  balance  by  consent  of  parties,  but  this  is  be- 
cause the  jurisdiction  of  the  court  over  the  subject  is  plenary.  It  has  In  that 
case  jurisdiction  of  errots  a^t  well  as  frauds.  See  cases  above,  and  Floyd  v. 
PiiesUr,  8  BIch.  Eq.  248;  Troup  v.  Haight,  Hopk.  Ch.  239.  In  our  former 
ilecision,  we  held  ttiat  the  consent  of  the  defendants  could  not  enlarge  the  ju- 
risdiction BO  as  to  admit  a  general  review  of  the  admiutstrator's  accounts,  or 
to  correct  any  errors  properly  correctible  on  appeal,  but  that  It  would  author^ 
ixe  an  inquiry  as  to  such  frauds,  accidents,  or  mistakes  aa  the  proof  should 
show  to  be  such,  without  reference  to  whether  specific  charges  to  that  effect 
had  t>een  made.  It  was  not  intended  that  such  proof  should  be  otherwise  than 
such  as  would  sustain  specific  charges,  if  made.  The  rule  laid  down  by  Jus- 
tice Eakin  in  the  case  of  Heinhardt  v.  €fartrell,  33  Ark.  727,  is  the  true  one: 
"That  the  chancellor  should  conSne  the  reference  to  ti)e  correction  of  the  set- 
tlement as  to  those  points  where  the  errors  orlginnliy  occurred,  and  where  % 
they  entered  into  subsequent  statements;  and  this  finding  should  be  Itself  al- 
ways upon  the  allegations  of  the  bill  pointing  out  the  fraud,  and  not  upon 
vague  and  general  charges."  "General  assertions  of  fraudulent  intunt  add 
nothing  to  the  strength  of  a  bill  unless  made  applicable  to  specific  acts  ordec- 
larations."  We  cannot  agree  that  general  charges  of  fraud,  accident,  or  mis- 
take in  an  administrator's  settlement  accounts,  without  such  specifications  as 
show  in  what  the  fraud  or  mistake  consists,  can  constitute  a  cause  of  action 
in  this  collaterid  proceeding.  The  court  will  not  compel  a  discovery  from  the 
administrator  to  find  out  whether  it  has  jurisdiction.  Jurisdictional  facts 
must  be  charged.  In  the  language  of  ancient  jurisprudence,  "the  court  of 
chancery  will  not  entertain  a  fishing  bill."  In  the  original  complaint  the 
plaintiff,  after  numerous  charges  of  frauds  connected  with  the  separate  items 
•of  the  settlements,  proceeds  to  state,  in  effect,  that  other  frauds  and  mistakes 
existed  in  the  accounts  unknown  to  the  plaintiffs,  but  which  would  appear 
upon  an  inspection  of  the  books,  and  a  discovery  from  the  administrator,  and 
prayed  such  discovery,  and  that  the  settlements  might  be  opened,  and  the  ad- 
ministrator's accounts  restated.  The  deftmdants,  in  their  answer  and  cross- 
bill, admitting  errois  and  mistakes,  denying  any  intentional  frauds,  claim  that 
such  errors  and  mistakes  were  principally  against  the  administrator,  and  con- 
sent to  setting  aside  the  settlements,  and  restating  the  accounts  over  the  whole 
admioistration.  The  court  proceeded  accordingly  to  set  aside  the  settlements, 
and  to  restate  the  accounts.  We  are  of  opinion  that  these  proceedings  were 
erroneous  and  coram  rum  Judioe,  except  so  far  as  they  contain  evidence  of  the 
specific  charges  in  the  pleadings,  or  such  proofs  of  fraud,  accident,  or  mistake 
in  the  several  items  of  the  settlements  as  when  properly  charged  would  give 
a  right  of  action.  We  are  not  able  to  see  how  we  can  affirm  the  decree  with- 
out sanctioning  these  proceedings, — without  setting  a  precedent  inconsistent 
with  many  former  decisions  of  this  court,  and  with  our  former  opinion  in  this 
case;  for  there  is  nothing  in  the  report  of  the  master  or  the  decree  to  show 
that  the  jurisdictional  distinction  referred  to  has  been  considered  In  reference 
to  tha  items  oiXh'a  account  upon  which  the  decree  is  based, — whether  they 
■are  chaiged  or  proved  to  be  fraudalent,  or  the  xesnlfc  of  accident  or  mistake. 
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The  master  has  acted  upon  tbe  principle  that  fraud  or  mistake  in  any  one  pai^ 
ticular  authorized  him  to  review  tlie  whole  proceeding,  and  to  correct  any  ec- 
rurs  he  might  find  prejodicial  to  the  party.  The  defendantB' exoepticms  ar» 
founded  upon  this  error,  and  we  think  tbey  are  well  taken. 

The  decree  will  be  reversed,  and  the  case  will  again  be  sabmltt«d  to  a  special 
master  here;  and  as  the  account  last  taken  up,  on  which  the  decree  was  based, 
contains  wliatever  is  complained  of  in  tbe  settlements  of  the  administrator, 
we  will  confine  the  reference  to  an  inquiry  as  to  the  charges  and  proofs  in  tbe 
record  to  affect  the  several  items  of  th«  account  witb  fraud,  or  show  ttiat  they 
were  tbe  result  of  accident  or  mistake.  Hon.  W.  P.  Campbell,  the  clerk  of 
this  court,  is  tiereby  appointed  an  especial  master  for  that  purpose,  and  he  will 
charge  against  the  administrator  such  of  the  items  or  parts  of  items  in  the 
said  accounts  as  the  proofs  in  the  records  shall  show  to  be  connected  with 
fraud,  or  the  result  of  accident  or  mistake  on  the  part  of  the  administrator  or 
the  probate  court,  and  report  the  evidence  upon  which  such  charge  is  made. 
And  he  will  allow  such  items  of  credit  in  the  account  as,  through  error  or 
mistake,  the  adminhitrator  is  entitled  to,  but  only  to  the  extent  of  the  debits 
against  him ;  and  charge  legal  interest  upon  any  balance  against  tbe  adminis- 
trator from  the  date  of  his  Inst  settlement.  The  master  will  report  his  pro- 
ceedings to  this  court  on  the  second  Saturday  in  October  next,  and  the  parties 
or  their  solicitors  are  permitted  to  appear  before  the  master  at  any  time  to  be- 
set by  him  to  assist  him  in  determining  the  questions  involved. 


Paducah  a  M.  R.  Go.  «.  Faieks.   Same  v.  Ferbkexi  Saxb  «.  HASKCtB. 

Same  v.  Harris. 

(Supreme  Court  cf  Tennestee.  Uaj  6, 1888.) 

1.  COBPORATTONS— COXDITIONAX  SDB8CRIPTI0IT  TO  StOCK— LlABIUTT  OW  SpBSCHIBHL 

Under  BubBCrlptiong  to  railroad  fltook  on  the  following  terms:  "One-fourUi  to  be 
paid  when  the  road  ia  completed  to  a  certain  oonnty  line ; "  the  remainder  "to  be 
paid  In  four  equal  inBtallmeata,  of  four  months,  as  tbe  work  ptogreases  throni^  the- 
county,  provided  the  company  eatabUshed  a  depot"  at  a  certain  point, — theereetirai. 
of  the  depot  is  not  a  condition  precedent  to  payment  of  the  Bubscriptiona;  and  an 
assignee  of  the  subscription  list  may  maintain  an  action  thereon  for  a  call  mAtaring- 
after  the  road  is  compteted  to  the  county  line,  and  while  work  thereon  ia  in  prog- 
ress, though,  at  the  tune  the  action  is  Iwoagbt,  work  on  the  road  has  been  aban- 
doned, the  depot  has  not  been  built,  the  railway  company  la  l]iacdvm.t,  and  Its  prop- 
erty and  franchises  have  been  sold. 

8l  Bamb — AonoN  roa  Bubscsiftiox  to  Stock — Wbbn  MAiitTAJiTiBLa, 

But  snob  action  oannot  be  maintained  for  an  installment  not  maturing  until  after 
all  work  on  the  road  has  been  abandoned. 

8.  Bamb— Action  on  Stoge  Sobscsiftion— Tbndbb  ow  Cbbti7ioatb8. 

An  action  may  be  maintained  on  a  subscriutlou  to  railroad  stock,  without  a  pre- 
-vious  tender  of  stock  oertiflcates,  though  the  contract  of  subscription  provide* 
that  "oertiflcates  of  stock  Issue  to  said  subscribers,  as  to  other  Bubscribera  In  said 
oompaay,  upon  payment  of  their  anbacrlptions. " 

4.  Ijmitation  OB  Actions— SBT-Opr—WHBH  Babrbd. 

The  statute  of  limitations  does  not  run  against  a  set-ofl  after  an  action  is  com- 
menced, and  such  set-off  is  allowable,  though  not  pleaded  until  after  It  would  oth- 
erwise be  barred,  where  it  was  not  barred  at  the  time  the  action  was  inaUtuted. 

Appeal  from  circuit  court,  Dyer  county;  Thomas  J.  Fijfpin,  Judge. 
Latta  d  RieJtardson,  for  appellant.   H.  ParkSt  Jr.t  and  M.  H.NM,  for 
appellees. 

LurtoHi  J.  These  fbur  snits  at  law,  fm^inst  subscribers  of  tbe  aUxk.  of 
the  Paducah  &  Memphis  Ballroad  Oompany,  were  tried,  by  consent,  tog^«-; 
aad»  a  jury  being  waived,  the  issues  of  law  and  fact  were  submitted  to  the 
circuit  judge,  who  has  filed  his  special  findings  of  fiuit  and  law  as  part  of  tbe 
record.  There  waa  a  jadgment  in  favor  of  each  of  the  defendants,  and  an  ap- 
peal the  plainUffls.  This  contract  snbscrtotlon  upon  which  the  suit  was 
brought,  was  as  follows:  **Jult  81, 1872.   We,  tbe  aabaciibera.  agree  and 
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bind  ouraelves,  our  beirs  and  legal  repreeentatiTea.  to  pay  to  the  Paducafa  A 
Memplua  B.  B.  Co.  the  sums  by  ub  subscribed  to  the  stock  in  said  railroad 
oompanj  upon  the  following  terms  and  conditions,  to-wit:  One-fourtli  to  be 
paid  when  the  road  is  completed  to  the  north  or  south  line  of  Djer  oounty ;  the 
renudnder  of  the  amount  subscribed  to  be  paid  in  four  equiU  installments,  of 
four  months,  as  the  work  progresses  through  the  county,  provided  the  com- 
pany established  a  depot  on  said  road  within  flfteen  hundred  feet  of  G.  B.  Tins- 
ley^B  corner  store,  supposed  to  be  the  center  of  Newbern.  It  is  further  pro- 
vided that  certiflcatra  of  stock  issue  to  said  subscribers,  as  to  otlier  stock- 
holders in  aaidcompanyt  upon  payment  of  their  subscriptions."  The  proof 
shows  that  there  was  a  gap  in  the  line  of  a  road  projected  between  Paducah, 
Ky.,  and  Memphis,  Tenn.;  each  end  of  the  road  being  in  operation,  andowued 
by  different  companies.  The  new  company  was  the  result  of  the  consolid^ 
tion  of  the  two  old  companies,  and  it  undertook  the  completion  of  the  missing 
link.  Dyer  county,  of  which  Newl>ern  is  a  flourishing  village,  would  be 
crossed  by  the  flnisbed  road.  Tlie  assignment  of  errors  is  so  defective  as  to 
raise  no  question  of  fact;  but  the  second  assignment  is  suthcient  to  raise  a 
question  of  law.  We  have  therefore  treated  the  facts  as  found  by  the  ciroult 
judge  as  the  facts  of  case,  and  will  test  the  soundness  of  the  result  he  reached 
by  the  law  applicable.  Tlie  facts  necessary  to  be  stated,  as  found  by  his  honort 
are  as  follows:  That  work  was  oommenced  on  said  unfinished  part  of  the 
road  early  in  1872,  and  the  D  Tcouutyline  was  reached  on  the  north  in  April, 
1873,  and  on  the  28th  of  that  month  it  ran  its  train  of  oars  into  Trimble  sta- 
tion, in  said  county.  On  the  15t]i  May  thereafter,  the  company  made  a  call 
for  one-fourth  of  the  subscription,  according  to  contract.  "This  call,  together 
with  the  second  and  third  calls,  were  likewise  paid  by  each  of  d^endants. 
The  company  did  work  on  the  road  in  Dyer  county  until  the  last  of  July  or 
first  of  August,  1874,  at  which  time  it  ceased  operations  and  work  of  all  sorts. 
The  work  principally  done  in  Dyer  county  was  between  Dyersburgh  and  Trim- 
ble station.  The  road  was  mostly  graded,  or  a  great  deal  of  it,  from  Trimble 
to  Newbern,  and  between  Newl)ern  and  Dyersburgh;  and,  in  places,  bridges 
were  constructed,  and  cross-ties  were  collected  in  one  or  more  places,  to  be 
placed  on  the  road.  The  road  was  widened  at  the  place  where  the  depot  now 
stands,  (in  Newbern.)  as  If  for  side  track,  but  the  company  owned  no  prop- 
erty or  land  outside  of  the  right  of  way  upon  which  a  depot  could  be  located." 
He  further  held  ttiat  the  proof  did  not  show  any  further  preparations  for  tlie 
eetablisliment  of  a  depot  at  Newliern  ttian  the  widening  of  the  grade  at  tliat 
point,  for  side-track  purposes.  He  further  found  that  shortly  after  cessation 
of  work,  in  August.  1874,  that  foreclosure  proceedings  were  instituted  by 
bond  creditors,  and  the  property  and  franchises  of  the  corporation  sold  at  pul>- 
lic  sale,  and  acquired  by  the  C.  &  O.  K.  B.  Co.,  and  tliis  company,  being  an 
entirely  new,  and  independent  organization,  has  since  finished  the  projected 
road  througl)  Dyer  county.  That, 'to  induce  location  of  depot  at  Newbern, 
citizens  of  that  place  had  been  compelled  to  make  a  new  contract  with  the  suo- 
cesaor  company,  who  bad  assumed  none  of  the  contracts  or  liability  of  the  old 
company.  He  further  found  ttiat  the  old  corporation  was  utterly  insolvent 
at  time  it  abandoned  work,  and  that,  at  time  of  trial,  it  held  no  projierty,  fran- 
chises, and  practically  no  existence.  The  subscription  list  was  accepted  by 
the  Paducah  &  Mempliis  Ballroad  Company,  and  on  the  12th  September,  1873, 
after  payment  of  first  call  by  subscribers,  was  assigned  to  Obilds,  Stevens  & 
Co.,  contractors  for  work  in  Dyercounty,and  part  paymentof  work  done  and 
to  be  done  by  them.  The  suit  is  by  these  assignees  and  contractors  of  the 
insolvent  company.  Three  of  the  suits  are  for  the  fourth  call,  which  matured 
in  May,  1874,  and  before  work  had  ceased;  and  the  fourth  defendant  is  sued 
alone  upon  the  fiftli  and  last  call,  which  did  not  mature  in  point  of  time  until, 
September,  1874,  which  was  after  all  eftorts  to  complete  the  road  had  been 
adandoned. 
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The  question  is  as  to  wliether  defendants  are  liable  for  any  of  the  unpaid 
calls.  His  houorf  the  circuit  judge,  whs  of  opinion  that  the  construction  of  the 
road  to  the  line  of  the  countv  whb  a  condition  precedent  to  any  liability,  but 
that  this  condition  had  been  met.  He  was  further  of  opinion  tliat  the  stipu- 
lation requiring  the  establishment  of  a  depot  nt  Xewbern  was  an  independent 
provision,  and  not  a  condition  precedent  toliabiliiy  upon  the  contract  of  sub- 
scription. This  latter  provision  he  held  required  and  meant  the  erection  of  a 
depot  building,  with  reasonable  facilities  for  freight  and  passengers.  Upon 
these  facts,  and  uponthecontract  as  thus  construed,  the  circuit  judge  held  that, 
although  the  stipulation  as  to  a  dei>ot  was  not  a  condition  precnlent,  yet  it 
was  a  part  of  the  agreement  of  the  corporation,  which  at  some  reasonable 
time  it  was  bound  to  carry  out,  and  that  aa  it  was  now  obrious  that  the  utter 
insolvency  of  the  company,  and  the  sale  of  its  property  and  francliises,  liad 
rendered  the  performance  of  this  contract  impossible,  that  it  therefore  fol- 
lowed that  the  defendants  were  released  from  liability  upon  their  stock,  both 
as  to  calls  accruing  before  and  afi^r  the  abandonment  of  work  upon  the 
road.  In  this  conclusion  we  think  he  eiTed.  If  it  be  conceded  that  the  pro- 
viso concerning  a  depot  at  Newbern  is  not  a  condition  precedent,  aa  his  honor 
does,  then  it  must  follow  that  a  breach  of  an  independent  covenant  will  not 
discharge  the  other  parts  of  the  contract,  but  that  the  party  damaged  by  such 
breach  must  raly  upon  his  remetly  at  law  for  dama^tes,  or  his  remedy  in  equity 
by  bill  for  a  specilic  performance.  Such  breach  will  not  defeat  a  right  of  ac- 
tion upon  those  piirts  of  the  contract  not  dependent  upon  It.  B^ore  such 
right  of  action  for  a  breach  of  this  covenant  arose,  the  stock-list  whs  assigned 
to  creditors  of  the  company,  and  hence  such  breach  can  not,  as  against  such 
assignee,  be  set  up  to  defeat  or  abate  their  legal  right  of  recovery.  If  the 
construction  of  a  depot  had  been  made  a  condition  precedent  to  the  sulMcrip- 
tion,  or  to  liability  for  ctiUs  upon  stock,  then  it  would  devolve  upon  plalntifl^ 
to  show  performance  of  sui.-h  precedent  condition;  but,  on  the  other  hand,  if 
they  have  not  chosen  to  make  responsibility  depend  upon  performance  of  this 
stipulation,  then,  clearly,  they  must  rely  upon  their  independent  remedy 
against  the  company.  We  agree  with  his  honor  that  this  proviso  as  to  a  de- 
pot was  not  a  condition  precedent,  but  a  mere  independent  stipulation.  The 
capital  of  stock  companies  consists  of  its  stock  subscriptions.  This  is  Uie 
basis  of  credit,  and  au  essential  to  organization.  This  is  a  trust  fund  for  ttie 
benefit  of  creditors  in  case  of  insolvency.  Conditioned  subscriptions  to  the 
stock  of  corporations  are  unusual,  snd  often  operate  to  defeat  subscribers  who 
become  such  absolutely,  and  upon  the  ftiith  that  all  stock  is  equally  bound  to 
contribute  to  the  hnzard  of  the  enterprise.  It  misleads  creditors,  and  is  the 
fruitful  source  of  litigation  and  disaster,  tending  to  the  ensnarement  of  cred- 
itors, and  contrary  to  a  sound  public  policy.  Conditional  subscriptions  .to 
corporate  shares  ought  not  to  be  encouraged.  Their  validity,  however,  is  too 
firmly  fixed  by  a  long  line  of  decisions  to  be  now  overturned.  Yet  the  courts 
will  not  strain,  where  creditors  are  concerned,  to  convert  iivlependent  cove- 
nants into  conditions  precedent.  If  a  sobsorlber  desire  to  make  liis  liability 
depend  upon  the  performance  of  some  stipulatlotaa  by  the  corporation,  it  is 
very  easy  for  him  to  do  so  In  express  terms.  In  the  case  now  under  con- 
sideration, it  is  obvious  that  the  subscriben  did  not  Intend  to  make  the  build- 
ing of  a  depot  at  Newbern  a  condition  upon  which  their  liability  should  de- 
pend. They  expressly  provide  that  one-fourth  of  their  subscription  shall  fall 
due  when  the  line  of  the  road  was  completed  to  the  county  line.  Now,  this 
WHS  a  condition  precedent;  but  when  It  was  compiled  with,  the  snbocrlpiions 
became  absolute,  and  one-fourth  payable  at  onoei  and  the  remainder,  as  the 
work  progressed  tbrough  the  county,  in  four  installments,  four  months  apart. 
Now,  a  depot  at  Newbern  wonld  be  folly  without  a  railroad  to  operation,  and 
every  installment  might  fitU  due  the  I^we  of  time,  and  oonUnned  wotfc 
within  the  county,  before  a  depot  would  be  of  any  practical  valoCb  The  fact 
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that  the  Ant  call  became  piQ-able  when  the  road  mchect  the  counfy  line  set* 
tlee  the  meaDliig  irfitached  to  this  Bttpnlatioii.  The  acts  Btlpiilated  to  be  done, 
are  to  be  done  at  different  times.  Henoe  th^  are  iodepraident  of  each  other, 
ami  tiie  remedy  of  the  subscriber  for  breach  of  such  sttpolation  is  in  dam- 
ages. Qold«borough  v.  6>rr,  8  Wheat.  217.  The  defendants  have  pressed  upon 
OS  the  case  of  RaUroad  Co.  v.  Ciu^Ut,  80  N.  Y.  219, 1  Amer.  &  Eng.  By.  Cas. 
862»  as  sustaining  the  conclusions  of  the  circnit  Judge.  This  case  has  been 
carefully  examined,  and  we  are  of  opinion  that  it  in  no  way  supports  the  con- 
tention  of  defendants.  The  contract  in  (hat  case  was  one  between  subscrib- 
ers, whcoeby  they  agreed  to  become  subscribers  to  the  stoclc  of  the  railway 
company  upon  certain  conditions.  Ttiey  did  not,  as  held  by  the  court  in  timt 
case,  become  shareholders  in  prcBsenti,  but  only  pledged  themselves  to  one 
UMither  to  thereafter  subscribe,  and  upon  condition  that  the  road  should  be 
actually  constructed  by  the  Lake  Shore  Guropitny  through  the  town  of  Parma. 
The  court  held  that  the  actual  building  of  the  road  by  the  Lake  Shore  Com- 
pany was  a  condition  precedent,  and  tliat  this  condition  bad  never  l>een  com- 
plied with.  The  case  of  RaUroad  Co.  v.  Jofies,  2  Cold.  574,  is  likewise  re- 
lied upon.  It  decides  nothing  that  is  in  condict  with  our  view  of  this  case. 
That  case  was  an  action  by  the  company  against  a  subscriber  who  had  sub- 
scribed upon  the  express  stipulation  that  his  subscription  should  be  void  un- 
less the  road  was  constructed  upon  a  certain  line.  The  directors  did  locate 
Uie  road  upon  the  agreed  line,  but  afterwards  abandoned  this  line,  and  con- 
structed tbie  road  upon  a  totally  different  line.  This  court  properly  held  that, 
by  the  very  termn  of  the  stibscription,  it  became  void  by  this  action  of  the 
company.  The  view  we  have  taken  as  to  the  construction  of  this  contract, 
and  the  effect  of  the  insolvency  of  the  company  upon  the  stipulations  as  to  a 
depot  at  Newbern,  is  supported  by  a  number  of  well-considered  cases  in  the 
courta  of  other  states.  Berryman  v.  Trustees,  14  Hixab,  755;  Railroad  Co.  v, 
Winkler,  29  Mo.  318;  McMillan  v.  Railroad  Co.,  15  B.  Mon.  218;  Stoart- 
wtmt  V.  RaUroad  Co.,  24  Mich.  389;  MUler  v.  RaUroad  Co.,  40  Pa.  St.  237; 
Chamberlain  v.  Railroad  Co.,  15  Ohio  St.  225. 

This  brings  us  to  the  consideration  of  the  question  as  to  whether  a  suit  for 
the  last  installment  of  these  stock  subscriptions  can  be  now  maintained.  The 
subscription  provided  for  tho  maturity  of  the  calls  subsequent  to  the  first  in 
the  following  language:  "The  remainder  of  the  amount  subsciibed  to  be  paid 
in  four  equal  installments,  of  four  months,  as  the  work  on  the  road  progresses 
through  the  county."  The  work  was  progressing  at  the  time  the  second, 
third,  and  fourth  calls  were  made,  and  tliere  can  be  no  doubt  but  that  tliey 
were  rightfully  called  and  properly  demanded.  But,  when  the  last  install- 
ment was  called,  all  work  had  been  abandoned,  and  has  never  since  been  re- 
newed. We  are  of  opinion  that  this  last  installment  has  never  matured.  The 
requirement  that  the  calls  subsequent  to  the  Qrat  should  be  made  in  equal  in- 
stallments, "as  tlie  work  progressed  through  the  county."  is  a  condition  pi-e- 
cedent  to  the  maturity  of  each  installment,  and  the  abandonment  of  the  work 
before  it  was  finished,  and  before,  in  point  of  time,  the  last  call  could  have 
been  made  if  the  work  had  been  carried  on  in  good  faith,  defeats  the  action 
for  this  installment.  Ko  right  to  call  for  or  sue  upon  tliis  installment  exists, 
by  reason  of  the  failure  of  the  company  to  show  that  the  road  was  finished, 
or  work  going  on  within  the  county,  at  the  time  it  was  demanded. 

The  objection  is  made  by  defendants  that  these  suits  cannot  be  maintained, 
because  no  tender  of  stock  certificates  has  been  made.  This  assignment  of 
error  is  not  tenable.  This  is  not  a  case  of  the  purchase  of  stock  certificates  as 
negotiable  securities.  The  tender  in  such  a  case  might  be  necessary  to  main- 
tain suit  for  the  price;  but  no  tender  is  necessary  to  maintain  suit  upon  an 
(odinary  subscription  for  stock.    1  Mor.  Priv.  Corp.  (2d  Ed.)  §§  61,  148. 

Tlie  setHjff  relied  upon  by  the  defendant  Ferrell  in  the  suit  against  him  was 
Improperly  disallowed;  the  court  holding  "that  there  was  no  proof  that  de^ 
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fendant  filed  or  relted  upon  said  aceoant  as  a  set-off  in  that  case  until  It  was 
barred  hy  the  statute  of  liuitatlonB."  This  enlt  was  begun  before  a  ma^ 
trate,  and  no  formal  plea  of  set-off  was  neoessaiy  thne,  or  npon  trial  of  ap- 
peal in  circuit  court.  He  did  in  fact  rely  upon  and  prove  that  the  company 
was  in  fact  indebted  to  him  by  account  for  lumber  need  in  oonstmction  at  the 
time  they  assigned  his  subscription  to  plaintiffs.  This  account  was  not  barred 
at  time  suit  was  instituted  against  him  upon  his  subscription,  and  the  statute 
did  not  thereafter  run  against  hfs  set-off.    WUHams  v.  Lenoir,  8  Baxt.  395. 

Upon  this  plea  of  set-off,  the  judgment  in  favor  of  Ferretl  (though  placed 
by  bis  honor  upon  another  ground^  mnst  he  affirmed.  The  judgment  against 
Haskins  must  also  be  affirmed,  as  ne  is  alone  sued  upon  the  last  installment, 
having  paid  all  the  other.  The  costs  of  both  these  cases  in  the  ooart  below, 
and  one-half  the  costs  of  this  court,  will  be  paid  by  appellants.  The  judgment 
in  favor  of  Parks  and  Harris  must  be  reversed,  and  judgment  rendered  ban 
for  the  fourth  call,  with  interest  and  costs  In  eaoh  of  the  caaea  against  them, 
and  one-half  the  costs  of  this  appeal. 


FooAKTT  9t  tU.  p.  Stack  et  ol. 
(Suprenw  Court  of  Tmnetgee.  May  17, 1888.) 

HnBAKD  Aim  Win— CoirraTAifoH  Banmii— Cosvnmonoii  or  Dnn. 

nnder  a  deed  tram,  a  husband  to  his  wife  of  a  oertaim  loV  to  the  partr  of  tba  aeo- 
ond  part,  and  her  heirs,  in  fee-eimple,  forever;  to  have  ana  to  hola  sau  lot  fOr  the 
Bole  use  and  benefit  of  said  second  party,  free  Uie  control  of  her  husband, 

with  power  to  sell,  and  by  deed  jointly  with  her  husband  oonvBy,  the  said  lot,  and 
vest  the  proceeds  in  other  property,  to  be  held  for  the  same  Mda  use ;  and  providing 
that,  "should  said  second  party  die  in  the  Ufe>titM  ct  a»iA  first  party,  thai  taSA  m 
of  land  Is  to  revert  to  him  in  tee-simple,  "—on  the  death  of  the  wife  without  having 
disposed  of  the  lot,  the  husband  is  entitled  thereto  as  against  the  wife's  heirs,  IlioagE 
a  subsequent  clause  in  the  deed  repeats,  "to  have  and  to  hold  the  above-deaoifbed 
laud  *  *  *  nato  the  party  of  the  seoond  part,  and  her  heirs,  torevar." 

Appeal  from  chancery  court,  Shelby  county,  W.  HoDowkll,  Chan- 
cellor. 

W^ther/brd  dt  Sstes,  for  appellants.   MetcdtfA  IToZftsr,  for  i^ipellaea. 

FoLKEs,  J.  The  only  question  in  this  case  is  as  to  the  propOT  construction 
of  a  deed  made  by  defendant  Ed  Stack  to  his  wife,  Marg^et.  The  language 
of  the  deed  is  as  follows,  (so  much  of  it  as  is  necessary  to  be  quoted:)  "  Hath 
given,  granted,  bargained,  sold,  and  conveyed,  and  by  these  presents,  d(^h 
give,  bargain,  grant,  sell,  and  convey,  unto  the  party  of  the  second  part,  and 
her  heirs,  in  fee-simple,  forever,  a  certain  lot, "  etc.,  (describing  it;)  "to  have 
and  to  hold  said  lot  ol'  land  for  the  sole  and  sepamte  use  and  benefit  of  the 
said  second  party,  free  from  the  debts,  liabilities,  and  control  of  present  or  any 
future  husband,  with  power  to  sell,  and  by  deed  made  and  executed  jointly 
with  her  husband,  convey  the  said  lot  of  land,  and  vest  the  proceeds  In  other 
property,  to  l>e  held  for  tlie  same  sole  and  separate  use  as  the  property  herein 
conveyed.  Should  said  second  party  die  in  the  lifetime  of  said  Srst  party, 
then  said  lot  of  land  is  to  revert  to  him  in  fee-simple;"  "to  have  and  to  hold 
the  above^escribed  land  and  premises,  together  with  all  and  singular  the  rights 
and  privileges,  building,  improvements,  and  appurtenances,  of,  in,  or  to  the 
same  belonging,  or  in  anywise  appertaining,  unto  the  party  of  the  second  part, 
and  her  heirs,  forever."  The  wife  died,  without  issae,  and  without  having 
disponed  of  the  property,  leaving  the  husband  surviving.  Nieces  and  nephews 
of  the  wife,  as  her  heirs  at  law,  now  file  this  bill  to  reeoTsr  the  property  from 
the  husband. 

It  is  insisted  for  the  complainants  that  the  language,  **her  heirs,  in  fee- 
simple,  forever, "  cannot  be  controlled  by  the  reservation  or  provision  for  the 
property  to  revert  to  the  grantor,  contained  In  the  flnt  kabmdum,  (there 
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twiDg,  as  Is  noticfNl*  two  habendums,)  as  provision  in  the  habendum  repugf* 
nant  to  the  estate  before  granted  being  void.  We  may  conoede  all  that  is 
«onteDded  tor  aa  to  this  ruie  of  construction  of  common  law,  and  it  is  suffi- 
cient answer  thereto  to  say  ttiat  the  rules  of  the  common  law,  which  looked 
at  the  granting  clause,  and  the  habendum  and  tenendum  as  separate  and  in- 
dependent portions  of  the  deed,  each  with  its  particular  functions  and  otlice* 
have  long  since  become  obsolete  in  this  country,  and  certainly  in  this  state. 
The  true  rule  is  to  loolc  to  the  whole  instrument,  without  reference  to  formal 
divisions,  in  order  to  ascertain  the  intention  of  the  parties,  and  not  to  permit 
antique  technicalities  to  override  such  intentions.  This  is  so  not  only  by 
legislation,  but  by  adjudication.  Sections  2tjl2,  2820,  Mill.  &  Y.  Code;  3 
Washb.  Real  Prop.  p.  468,  g  61;  Beeeher  v.  Sicke,  7  I^,  212;  Sanke  v.  Fol- 
aom,  11  Lea,  660, — ^in  both  of  which  cases  Judge  Goopbb  has  presented  the 
adjudged  cases  with  his  usual  fullness  of  research,  so  that  further  discussion 
would  seem  worse  than  needless.  Wtiile  the  rule  is  that  where  an  estate  is 
given  in  fee  or  for  life,  with  an  unrestricted  power  of  disposition,  a  limita- 
tion over  is  void,  still,  even  under  this  rule,  it  is  manifest  thaX  Mrs.  Stack  did 
not  take  an  absolute  estate  of  inheritance.  She  had  only  a  qualified  power  of 
sale,  to  exercise  only  during  her  husband's  life,  and  with  his  consent  expressed 
by  joining  in  the  deed,  and  limited  as  to  purpose,  also;  being  for  reinvest- 
ment only.  DeadHck  v.  Armour^  10  Humph.  596:  McBavock  v.  Pugaley,  12 
Heisk.  689.  It  is  clear  that  the  husband  is  entitled  to  the  property  upon  the 
death  of  the  wife.  Such  is  manifestly  the  intention  of  the  pArties,  and  we  can 
reacli  such  intention  without  contravening  any  rules  at  law.  The  wife  had 
not  an  absolute  but  only  a  conditional  fee,  liabl^  to  be  defeated  by  her  death 
before  her  husband  with  the  property  undisposed  of.  There  ia  nothing  in 
PooUy  V.  Webb,  S  Cold.  599,  contrary  to  the  oondusions  here  raushed.  Lst 
the  decree  of  the  chancellor  be  affirmed. 


Grbath  o.  Cbeath  et  ol. 
{Supreme  Court  of  Tenneeeee.  Haj  96, 1888.) 

SusBAiTD  AiTP  Wm  —  JoiNDKB  ow  Vfm  ih  Deed  or  Tsavr  —  Not  a.  Surstt  as  to 

Debts  Sbcubbd. 

Where  a  wife  released  her  right  of  dower  and  homestead  by  uniting  In  a  deed  of 
trust  executed  by  her  hnsband  upon  hia  lands  and  orops,  to  secure  his  creditors,  and 
the  husband  sold  some  of  the  crops  at  private  sale,  ana,  with  the  assent  of  the  se- 
cured creditors,  applied  the  proceeds  to  the  payment  of  unsecured  debts,  she  can- 
not maintolD  a  bill  to  charge  the  creditors  with  the  proceeds  of  such  sales,  on  tbe 
ground  that  she  became  a  snrety  for  her  husband,  as  regards  her  dower  ana  home- 
stead, as  she  does  not  occupy  the  nositloa  of  a  surety,  having  conveyed  no  property, 
but  merely  waived  a  contingent  right. 

Appeal  from  chancery  court,  Sfaeeley  county;  H.  T.  Eli.btt,  Ohancdlor. 
Poeton  fS  PoaUm  and  R.  D.  Jordan,  for  comidainant.    W.  D.  Beard,  i<a 
<lefendant8, 

FoLEES,  J.  The  quration  presented  for  adjudication  in  this  case  grew  out 
of  the  following  facts,  briefly  stated;  The  complainant,  for  the  purpose  of  re- 
leasing dower  and  iiomestead.  joined  with  her  husband  in  the  execution  of 
certain  trust  deeds,  made  by  him  to  secure  creditors,  upon  hinds,  and  upon 
-crops  of  corn  and  cotton.  The  proceeds  of  crops  realized  from  private  sales 
were  applied  by  the  debtor,  with  the  consent  of  the  secured  creditors,  to  the 
payment  of  unsecured  debts,  leaving  a  large  debt  due  the  secured  creditors, 
for  which  they  were  about  to  have  the  real  estate  embraced  in  the  trust  deed 
«old  under  the  terms  thereof,  when  the  bill  in  this  cause  was  filed  by  the  wife 
•of  the  grantor,  claiming  that  she  stood  in  the  position  of  surety  for  her  hus- 
band, as  to  her  right  of  dower  and  homestead,  and  that  the  creditors  should 
3m  charged  with  uie  amount  of  proceeds  of  sales  of  esapa,  so  far  as  her  rights 
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are  concerned.  Can  such  contention  be  sustained?  We  think  not.  Ttie  wife 
bus  not  an  estate  in  homestead  during  the  life  of  herbnsband,  but  a  mere  right 
of  occupancy,  or  a  riglit  to  have  the  same  exempted  from  her  husband's  debts, 
except  where  she  unites  in  the  conveyance  witfa'privy  examination.  But  by 
uniting  she  does  not  convey  an  estate  of  which  she  is  seized,  but  merely  con- 
sents that  her  husband  may  convey  his  estatCi  so  as  to  waive  her  right  to  an 
exemption  whicli  under  our  luw  inures  to  her  beneflt.  i$ee  Pair  v.  FumbaniUi 
XI  Lea,  398.  There  is  nothing  decided  in  Jarman  v.  Jarman,  4  Lea,  671,  at 
variance  with  this.  The  language  relied  on  as  contra  was  used  arguendo, 
and  was  unnecessary  to  the  point  adjudged.  Under  (he  language  of  the  con- 
stitution Particle  11,  §  2)  and  under  the  statute  (set-tion  2935,  MUl.  &  V.  Code) 
homestead  is  treated  as  an  exemption  onJy.  Tlie  same  language  is  substan- 
tially used  as  to  liomestead  ttiat  is  employed  in  relation  to  exemption  of  person- 
alty. See  sections  2931,  2934.  The  only  substantial  difTerence  is  that  the 
husband  cannot  alien  the  one  without  the  wife  joining,  as  is  said  in  Hotoe  v. 
Adamst  28  Vt.  541.  The  homestead  law  does  not  vest  any  title  in  the  wife 
as  to  liomestead  during  the  life  of  her  husband;  it  Is,  at  most,  but  a  negative 
which  she  has  on  the  conveyance  by  the  husband.  To  the  same  effect  is  Qee 
v.  Moore,  14  Cal.  472.  and  Jermess  v.  Cutfer,  12  Kan.  500;  in  both  of  whieh 
states  the  provisions  as  to  homestead  are  nearly  identical  with  our  own.  In 
the  last  case  the  question  was  whether  the  wife,  by  uniting  in  the  husband's 
conv^ance  or  trust  deed  upon  homestead,  became  surety  in  the  sense  involved 
here,  and  it  was  held,  as  we  now  hold,  that  she  occupied  no  such  relation.  It 
is  equally  true  tbat  as  to  Iter  right  to  dower  she  occupies  no  position  of  surety 
for  her  husbaiKl.  Up  to  the  death  of  the  husband,  the  rightof  the  wife  to  dower 
is  a  mere  possibility.  Thecaseisputby  thecomplainant's  counsel  apparently 
upon  the  same  ground  that  the  wife  would  occupy  had  she  mortgaged  her  own 
property.  The  difference  between  the  case  at  bar  and  as  put  is  too  obvious  to 
need  argument  to  establish.  What  interest  bad  she  In  the  crops  that  were  by 
her  husband,  in  his  life-time,  applied  to  the  payment  of  his  debts,  unsecured 
though  they  were,  the  second  creditor  consenting?  None.  She  had  waived 
her  contingent  right  of  dower,  but  had  conveyed  no  property  or  estate,  as  she 
had  none  to  the  real  estate  of  her  husband,  during  his  life,  which  was  capable 
of  being  mortgaged  or  pledged  by  her  for  the  payment  of  debts;  her  joining 
in  trust  deed  operating  only  by  way  of  release  or  extinguishment  of  her  future 
contingent  claim.  Hawley  v.  Bradford^  9  Paige,  199;  Moore  v.  Mayor,  etc., 
8  N.  Y.  110;  and  see  Datoaon  v.  Bank,  6  Ch.  Div.  218,  where  this  question  is 
learnedly  discussed  by  Jjesskl,  M.  B..  and  Cotton  and  James,  L.  J.,  dud  same 
conclusion  reached  as  here;  reversing  the  decision  of  Baooh,  Y.  C.»  4  Gh. 
Div.  869,  to  the  contrary.  See,  also,  2  Jones,  Mortg.  g  1693.  The  widow  here 
is  entitled  only  to  be  endowed  out  of  the  surplus  after  the  payment  of  the  mort- 
gage debts.  Qtoynne  v.  B»Ua,  14  Lea,  662.  The  matters  of  fact  and  of  ac- 
count presented  upon  the  other  questions  argued  at  the  bar  having  been  cor- 
rectly determined  by  the  cliancellor,  who  took  the  view  of  the  law  hece  stated, 
the  decree  below  will  be  in  all  things  afllrmed. 


Otis  v.  Paths  st  al. 

{Syi-preme  Court  of  TennessM.  May  28, 1888.) 

1.  Spboifio  Perform  AKCB—RBQnisiTBB  ov  Contraot--Nbqotu.tionb  bi  Mail. 

FlaiatifiF,  deairlDg  to  purchase  a  tract  of  land  owned  by  defeadaa^  wrote  to  In- 
quire the  lowest  pnce  defendant  would  take  upon  terms  named,  and,  u  due  course 
of  mail,  received  a  reply  fixing  the  prioe;  whereupon  plaiatiff,  by  miUl,  accepted  the 
proposition.  After  defendant  received  the  lett«r  oi  aooeptanoe,  be  agreed  to  sell 
the  land  to  another  party,  and  refused  to  comply  with  his  offer  to  plaintitC.  Held, 
tbat  the  letters  constituted  a  complete  contract  for  the  sale  of  the  land  in.  compli- 
awM  with  the  statute  of  frmda,  aiid  e^nlliy  would  oompel  Its  spedflo  perfoiniMiOBi. 
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The  person  to  whom  defendant  sold  the  land  did  not  receive  the  deed,  and  pa^  the 
purchase  money,  until  after  he  had  full  knowledge  of  plaintUTB  rights.  He  waa  not, 
therefore,  an  innocent  purchaser,  entitled  to  the  protection  of  equity. 

Appeal  from  chancery  ooort,  Shelby  county;  H.  T.  Ellbtt.  Cbancellor. 

Bill  In  chancery  by  A.  Walker  Otis  against  Benjamin  M.  Payne  to  compfd 
the  specific  performance  of  a  contract  to  convey  real  estate.  W.B.Bates, 
coming  in  by  petition,  claimed  the  land  under  purchase  from  Payne*  and  was 
made  a  purty  defendant.  From  a  decree  granting  the  relief  prayed  for  both 
defendants  appealed. 

Crqft  A  Craft,  Frayser  &  Scruggs,  and  F,  T.  Sdmon9on»  for  appellant 
Fayne.  M.  B.  Trezevant,  for  appellee. 

Caldwell.  J.  This  is  a  bill  by  the  vendee  against  the  vendor  to  compel 
the  speclBc  performance  of  an  alleged  contrHct  for  the  sale  and  purchase  of  a 
small*  five-acre  tract  uf  land.  Defendant  denies  that  he  ever  made  a  con- 
tract, In  writing  or  otherwise,  to  sell  the  land  to  complainant.  The  chancel- 
lor granted  the  relief  sought  in  tbe  bill,  and  from  his  decree  the  defendant 
has  ^)peEiled.  The  facta  of  the  case  are  few  and  brief.  Payne,  tbe  defend- 
ant, was  a  citizen  of  ISouth  Abington,  Mass.  He  owned  the  land  in  question, 
and  d«ired  to  sell  it.  It  was  situated  near  Memphis,  Tenn .  Otis,  the  com- 
plainant, lived  at  Memphis,  and  knew  the  land  and  its  ownership.  On  t^e 
18th  of  March,  1887,  he  wrote  to  Payne,  stating  that  he  desired  to  purchase 
the  land,  and  asking  Payne  to  give  him  the  lowest  price  he  would  take  for  it, 
*'ttay able  one-third  cash,  one-third  in  one  year,  and  one-third  in  two  years, 
with  interest  at  six  per  cent,  per  year. "  Three  days  later,  on  the  21st  of 
March,  Payne  acknowledged  tbe  receipt  of  this  letter,  and.  In  reply,  wrote 
Otis  that  he  would  sell  the  land  for  (2,500,  on  the  t«rms  mentioned  by  Otis. 
In  due  course  of  mall,  this  reply  was  received  by  Otis,  who  promptly,  on  the 
25th  of  the  same  month,  wrotie  to  Payne  accepting  his  proposition  uncondi- 
tionally and  without  modification.  This  letter  of  acceptance  was  mailed  at 
Memphis  the  same  day  on  which  it  was  written.  Four  days  thereafter,  on 
the  29th  of  March,  Payne  wrote  Otis  as  follows:  "Tours  of  25th  at  hand. 
In  reply,  would  say  that  I  have  sold  the  property  to  another  person  for  cash." 

This  correspondence  constitutes  all  that  passed  between  these  parlies.  Does 
it  make  such  a  contract  as  a  court  of  equity  will  enforce  by  a  decree  for  spe- 
cific performance?  We  think  it  does  clearly.  Payne's  first  letter  contains  a 
clear  and  definite  offer  to  sell  a  particular  piece  of  property  for  a  certain  sum 
and  on  specific  terms.  The  second  letter  of  Otis  was  an  immediate  and  un- 
qualified acceptance  of  that  offer.  Thus  the  minds  of  the  parties  came  to- 
gether, and  the  contract  was  complete,  the  same  as  if  they  had  met  face  to 
face,  and  used  the  same  language.  Payne's  letter  waa  a  continuing  offer 
until  received,  and  for  a  reasonable  time  thereafter.  It  was  not  binding  on 
him  until  accepted,  and  before  that  he  might  have  withdrawn  it  at  any  mo* 
ment'.  But  when  Otis  accepted  it,  and  mailed  his  letter  announcing  the  fact, 
he  at  once  became  entitled  to  all  the  benefits  of  his  bargain.  The  mailing  of 
the  acceptance,  properly  addressed  and  stamped,  and  not  the  reception  of 
it  by  Payne,  completed  the  contract,  and,  after  the  acceptance  was  so  mailed, 
it  waa  then  too  late  for  Payne  to  recede  from  his  proposition,  and  sell  the  land 
to  a  different  person.  Tayloev.  Insurance  Co.,^  How.  390;  1  Pars.  C3ont.483, 
484.  The  first  letter  of  Otis  gave  a  description  of  the  land,  and  its  location. 
With  this  letter  of  Otis  the  first  letter  of  Payne  connected  itself  by  date  and 
other  references.  In  legal  contemplation,  the  two  are  parts  ot  the  same  in- 
strument, and,  being  so  regarded,  they  constitute  a  sufficient  note  ormemo- 
randnm  under  the  statute  of  frauds;  and,  when  the  offer  was  accepted,  tbe 
contract  became  binding  upon  both  parties,  and  capable  of  enforcement  at 
the  suit  of  either.  Mill.  &  V.  Code,  g  2423.  subseo.  5;  Blatr  v.  Snodgrauw 
v.3s.w.no.9 — 54  ^  . 
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1  Snee^,  26;  Sheid  v.  Stampg,  2  Sneed.  173;  Lee  t.  Cherry,  1  E^ckle.  707,4 
8.  W.  Bep.  835.  Where  the  complainant  shows  a  contract  in  writing,  signed 
by  tbe  partj  to  be  charged,  certain  in  its  terms,  fair  and  just  in  its  provisions, 
for  a  valuable  consideration,  and  capable  of  being  enforced  without  hardship 
upon  vendor,  such  a  contract  will  sJways  be  enforced  in  a  court  of  equity, 
though  a  specific  performance  is  an  equitable  remedy,  depending  upon  its  en- 
forcement entirely  upon  the  sound  Judicial  discretion  of  the  court,  and  never 
being  allowed  as  a  matter  of  absolute  riglit.  8  Fom.  Eq.  Jur.  §  1404.  How- 
ard V.  3foore,  4  Sneed,  322;  Blair  v.  Snodgrasa,  1  Sneed,  25.  What  we  term 
the  other  aspect  of  this  case,  and  that  which  is  yet  to  be  stated,  cannot 
change  the  result. 

The  other  person  to  whom  Fayne  referred  In  his  second  letter,  and  to  whom 
he  did  in  fact  contract  to  sell  the  liind,  as  therein  stated,  was  W.  B.  Gates, 
also  of  Memphis.  There  had  been  some  correspondence  between  I^yne  and 
Gates  about  the  same  property  sold  to  Otis,  on  the  28th  of  March,  1887,  which 
was  three  days  after  Otis  had  mailed  his  letter  accepting  Payne's  ofTer  to  him; 
and  after  Payne  had  received  that  letter,  as  we  infer,  Payne  telegraphed 
Gates:  "I  received  offer  to^lay  92,500,  partly  on  time.  TVill  you  pay  that 
much  down?"  The  next  day  Gates  answered:  "Your  offer  by  telegram  ac- 
cepted. I  will  write  particulars."  And  on  the  same  day  Payne  wrote  Otis; 
as  has  already  been  seen,  that  the  sale  had  been  made  "to  another  person." 
After  this  bill  was  filed  by  Otis  against  Payne,  and  after  both  Payne  and 
Gates  were  advised  of  its  pendency,  and  had  conferred  with  each  other  about 
it,  the  contract  between  them  wasd^iberately  consummated  by  tbe  execution  of 
a  deed  of  conveyance  on  the  one  side,  and  the  payment  of  the  purchase  money 
on  the  other  side.  When  that  had  been  done.  Gates,  upon  his  own  motiou, 
was  permitted  to  become  a  party  defendant  to  the  bill  of  Otis.  He  filed  an 
answer  in  which  be  insisted  on  the  superiority  of  his  purchase,  and  in  tliat 
way  sought  to  defeat  this  action.  In  support  of  his  answer,  he  established  the 
facts  of  liis  purchase  as  herein  just  d^ailed.  and  also  the  furttier  fact  that  he 
liHd  no  knowledge  of  tbe  negotiations  or  trade  with  Otis  until  this  bill  was 
filed.  The  chancellor  was  of  opinion  that  the  rights  of  Otia  were  superior  to 
those  of  Gates,  and  decreed  accordingly.  Gates  joined  Payne  in  the  appeal, 
and  insists  upon  a  reversal.  The  decree  is  right.  We  have  already  seen  that 
the  contract  of  sale  to  Otis  was  completed  on  the  25th  of  March,  when  he 
mailed  his  letter  accepting  Fayne^s  offer  to  him,  and  that  this  was  three  days 
before  Fayne  made  bis  offer  to  Gates,  on  the  28th  of  March,  and  four  days  be- 
fore Payne  and  Gates  reached  an  agreement,  on  the  29th  of  March.  That 
Gates  had  no  notice  of  the  sale  to  Otis  when  he  made  bis  contract  can  be  of 
no  avail  to  him,  when  it  is  stiown,  and  admitted  by  him,  that  he  did  have  no- 
tice of  the  fact,  and  of  the  pendency  of  this  bill,  before  he  completed  his  pur- 
chase by  the  payment  of  the  purchase  money.  Notonly  is  itshown  thatG^tes 
knew  of  the  oonti'act  of  Otis,  and  of  the  pendency  of  this  bill,  wben  he  paid 
the  consideration,  and  accepted  the  deed,  but  it  is  further  established  that 
Fayne  offered  to  release  bim  from  his  contract  after  tbe  bill  was  filed.  In 
view  of  these  facts,  it  is  needless  to  say  that  Ghitee  is  not  entitled  to  the  con- 
sideration and  protection  usually  given  by  the  courts  to  an  innocent  pnr^ 
chaser.  In  fact,  h**  did  not  interpose  the  plea  of  innocent  purchaser.  In  tbe 
absence  of  such  ii  cfense,  and  proof  to  sustain  it,  tbe  contract  of  Otia  is  su- 
perior to  that  of  Gates,  and  should  prevail  in  this  cause,  being  first  in  point 
of  time. 

Let  tbe  decree  be  affirmed.  The  costs  below  will  be  paid  as  adjodged 
by  the  chancellar,  and  the  costs  of  this  court  will  be  paid  by  the  appellants. 
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Old  Folks  Sooibty  of  Shelby  Gountv  f>.  Millaho  et  aj. 
(SuinwM  Court  of  Tmneane.  May  98, 1888.) 

HUBBAITD  AND  WlTB— DeCRBI  Ht  SdIT  BbTWBBN— IlfPBAOHHBNT  TOR  FbADD. 

The  reoltala  in  a  decree  in  a  suit  between  hueband  and  wife,  in  wbich  there  was 
no  real  litigation,  aindirtUoh  had  the  effect  to  deolure  a  resulting  trust  in  her  favor, 
ftndtodlTeat  her  husband  of  tltto  to  bnds,  are  prima /ode  aridenoe  of  the  £u)ta 
stated  therein,  and  the  burden  of  proof  is  upon  uie  oreaitors  of  the  husband,  who 
attack  the  decree  for  fraud,  to  overoome  the  effect  of  such  recitals  by  proof. 

Appeal  frcHU  cbsnoery  court,  Sbelbj  ooanty;  B.  M.  Estbs,  Ghaocellor. 
Smith  A  CollieTt  tor  appdiaikt.   HarrU  A  2*urZ«y.  for  appellees. 

LoBTON,  J.  A  decree  in  a  suit  between  husband  and  wife  alone,  based 
apon  a  deciee  pro  eot^esio  against  the  husband,  there  being  no  proof  and  no 
real  litigation  establishing  a  resulting  trust  In  her  favor  in  lands  of  her  hus- 
band, and  divesting  tlUe  out  of  htm  uid  vesting  same  in  her.  is  sot  such  a  ju- 
dicial proceeding  aa  to  conclude  existing  creditors  of  the  husband.  Bwnes  v. 
Scruggs,  94  U.  8. 22;  Bank  t.  Hodges,  12  Ala.  118;  Hla  v.  Gosling,  1  Lea. 
561.  Such  decree  is.  however,  entitled  to  some  weight  and  conafderation,  as 
.  a  deed  from  huBband  to  wife,  reciting  a  valuable  consideration,  and  not  ap- 
pearing to  be  a  voluntanr  oonvoTance.  If  such  a  decree  is  attached  b/  credit- 
ors for  fraud,  the  recital  of  the  oousiderations  upon  which  U  was  baaed,  lilfe 
similar  recitals  In  a  deed,  are  to  be  taken  aa  prima  fixete  true,  and  the  burden 
of  disproving  them  is  upon  the  creditor.  Gnntradlctorj  recitala  or  slight  proof, 
aooording  to  clrcumstanoes,  maj  be  suffldent  to  shift  the  burden.  Bump. 
Fraud. Gonv.  (2d  Ed.)  575, and  authoritiea  cited.  There  Is  no  sufficient  proof 
In  this  case  to  overcome  the  preaumpUon  of  good  faith  and  a  auffloient  conaid- 
wati(m»  and  the  decree  of  the  chancellor  Is  affirmed. 


BzQOS  ^  ai.  0.  PiPEK  et  al, 
(Supreme  Court  of  Tenneatee.  Hay  S,  1888.) 
1.  LursLOBD  aud  Tbnutt — Rioh.t  or  Lajoilobd  koixvvt  Pobchabbb  or  Chop— 'Aa- 

BIONBB  OF  NOTS  FOB  RENT.  • 

Under  Code  Tenn.  S  4388,  providing  that  "the  person  entitled  to  the  rent  may  re- 
cover from  the  purohsser  of  the  crop,  or  any  part  of  it,  the  value  of  the  property,  so 
that  it  does  not  exceed  the  amount  of  the  rent  and  damages, "  the  transferee  of  a 
note  given  for  rent  may  maintain  an  action  against  the  purchaser  of  the  crop  for 
its  vuue,  to  the  extent  of  the  unpaid  rent,— the  purchase  naving  been  made  within 
three  months  of  the  maturity  of  the  rent ;  and  this,  Independent^  of  sections  4:i8U- 
4889,  providing  for  a  Hen  on  the  crop  for  rent,  to  continue  three  months  after  the 
debt  becomes  due,  and  to  be  enforced  attachment  or  judgment  at  law. 
S.  &UIS— Actios  bt  Assisnbb  of  Kotb  fob  Rent  AajjMST  Pdbchabbb  of  Chop— E^n- 

SBNCB. 

In  an  action,  under  Code  Tenn.  %  4288,  by  the  assignee  of  s  note  given  for  rent, 
against  one  purchasing  the  crop  within  tluree  months  of  the  matarlty  of  the  rrat, 
to  recover  the  value  of  such  crop,  pared  evidenoe  of  the  true  date  of  toe  note  la  ad- 
missible. 

Error  from  circuit  court,  Shelbj  county;  L.  H.  Estbs.  Judge. 

Albert  Suggs,  for  plaintiffs  in  error.   B,  M.  Saiest  for  defendants  in  error. 

FoLKES*  J.  This  case  presents  for  our  considert^on  the  question  whether 
the  transferee  of  a  note  given  by  a  tenant  to  bis  landlord  for  rent  of  land  can 
maintain  an  action  against  the  purchaser  of  the  crops  for  the  value  of  so  much 
of  the  crop  purchased  from  the  tenant  as  does  not  exceed  the  value  of  the  rent 
due;  the  purchase  being  made  within  three  months  of  maturity  of  rent.  In 
the  argument  of  counsel,  much  stress  is  placed  upon  our  statutes  giving  lien 
on  crops  for  rents  due,  whether  evidenced  by  note,  account,  or  otherwise;  and 
it  is  contended  that  this  lien  doea  not  pass  to  the  assignee  of  the  note  or  ao- 
count  The  view  we  have  taken    the  case  does  not  render  it  necessary  for 
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US  to  determine  whether  the  statutory  landlord's  lien  passes,  hy  assignment 
ot  the  chiim  for  rent,  to  a  third  party  or  not.  The  right  of  the  plaintifCs  be- 
low to  maintain  this  action  is  given  by  the  act  1879,  c.  72.  carried  into  Mill. 
&  v.  Code  at  section  which  is  as  follows:  "And  the  person  entitled  to 
the  rent  may  recover  from  the  purchaser  of  the  crop,  or  any  part  ot  it,  the 
value  of  the  property,  so  that  it  does  not  exceed  the  amount  of  the  rent  and 
damages."  It  Is  manifest  that  the  Den  of  the  landlord,  as  given  in  section 
4280,  to  continue  for  three  months  after  the  debt  becomes  due,  and  until  the- 
termination  of  any  suit  commenced  within  that  time  for  sncb  rent,  as  enacted 
in  section  ^81,  to  be  enforced  by  attachment,  or  by  judgment  at  law  against 
the  tenant,  as  provided  in  section  4282,  is  a  thing  apart  from  the  remedy  by 
suit  against  the  party  who  purchases  a  crop  from  a  tenant  who  has  not  paid 
his  rent  Tbns  in  Hiehardsan  t.  Blahemore,  11  Lea,  290.  it  has  been  held 
that,  under  secUon  4283,  a  suit  by  the  landlord  may  be  maintained  again&t  a 
purchaser  of  the  crop,  or  any  part  thereof,  from  the  tenant,  before  any  recov- 
ery of  judgment  gainst  the  tenant,  or  before  the  rent  is  due;  and,  again,  at 
the  present  term,  in  the  case  of  Davit  T.  Wilson,  ante,  151,  we  have  held  tliat, 
under  this  section  of  the  Code,  the  landlord  might  sue  the  purchaser  of  the 
crop  for  the  value  of  the  property,  after  the  expiration  of  three  months  from 
the  maturity  of  the  debt  for  rent,  where  the  sale  was  made  within  the  three 
months.  From  which  it  is  clear  that  the  right  of  action  against  the  purchaser 
is  not  dependent  upon  the  lien,  but  is  an  independent  and  substanUve  cause 
of  action  given  by  statute  against  the  puxcbaser  of  crops  from  a  tenant  wlio- 
has  not  paid  his  rent. 

The  inquiry  remains,  to  whom  Is  this  remedy  given?  Is  it  confined  to  the 
landlord  alone,  or  Is  it  possessed  by  the  assignee  ot  the  landlmrd?  The  an- 
swer need  not  be  sought  in  any  refinements  construction  nor  astuteness  of 
reasoning.  It  is  settled  by  the  plain,  unamUguous,  and  comprehensive  lan- 
guage of  the  statute  itself,  as  already  alwve  quoted.  "The  perscm  entitled  to> 
the  rent"  may  recover,  etc.,  s^s  the  statute.  If  it  had  been  the  purpose  of  the, 
legislature  to  furnish  this  extraordinary  remedy  to  the  landlord  alone,  it  would 
have  been  very  easy  to  have  limited  it  to  him  by  proper  terms.  It  Is  said  Uiat 
the  remedy  thus  extended  is  likely  to  result  often  in  hardship  to  innocent  pur- 
chasers, since  the  act  of  1879,  dispensing  with  notice  of  unpaid  rent,  as  was 
required  under  Acts  1857-1858,  c.  52,  §  3,  when  this  remedy  against  purchasers 
was  first  given.  With  the  hardship  or  wisdom  of  the  act  we  are  not  con- 
cerned. Our  duty  is  to  expound  it,  and  declare  the  expressed  intention  of  the 
legislature.  There  is  no  error  in  the  action  of  the  circuit  court  in  holding 
that  the  assignee  at  the  rent  note  could  maintain  his  action  against  the  p^irty 
purchasing,  within  three  months  from  maturity  of  rent,  from  the  tenant,  for 
the  value  of  the  crop  so  purchased,  to  the  extent  of  the  unpaid  rent.  Nor  was 
it  error  to  permit  parol  proof  of  the  true  date  of  the  rent  note,  which  was  of- 
fered as  evidence  of  unpaid  rent.  2  Whart.£v.  §  920-923,976,977.  I^etthe 
judgment  be  affirmed,  with  ooets. 


Fbland  «.  MoBTOir,  County  Judge. 

(Court  of  Appeals  of  Kenimcky.   June  6, 1888.) 

COONTIM— iMTBRKaT  C30CP0SB  ISSUBD  IK  AlD  OP  RAILROADS— POWSB  Or  CoUlfTT  JUDOB. 

A  oooDty  judge  has  authority,  under  act  Ky.  Feb.  24, 1S68,  authorizing  subscrip- 
tlons  in  aid  of  a  certain  rallroact  company,  to  ottuae  a  levy  ana  collection  of  a  tax  for 
payment  of  interest  coupons,  without  associating  with  him  the  justieea  of  the 
peace  of  the  county,  who,  together  with  bim,  constitute  a  court  of  claims,  tinder 
Oeu.  St.  Ky.  art.  IT.g  i,  to  make  the  county  levy,  appropi  ate  money,  and  traneaot 
other  financial  business  of  the  county,  because  the  appropriation  for  Uie  payment 
of  interest  on  such  bodds  is  already  made  by  the  act  of  1S68,  and  the  duty  imposed 
by  it  on  the  county  court,  to  cause  the  levy  and  collection  of  a  tax  tberefw,  is 
merely  immaterial,  and  does  not  pertain  to  the  court  ot  olalau. 

Appeal  from  ciniuit  coutt,  Mutiienburgh  county. 
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John  Poland,  for  appellant.   Tho8.  W.  Brotm,  for  appellee. 

Pbyob,  0.  J.  The  bonds  of  Muhlenburgh  county  were  issued  in  payment 
•of  its  subscrlptioii  of  0400,000  to  the  capital  stock  of  the  Paducah  &  Elizar 
bethtown  Uailroad  Company.  The  appellant,  John  Feland.  being  the  owner 
-of  certain  coupons  attached  to  those  bonds,  whlcl)  evidence  the  semi-annual  in- 
terest that  had  accrued  ou  them,  filed  this  petition  in  the  Mublenburgh  circuit 
■court  against  the  appellee,  John  H.  Morton,  the  county  judge  of  that  county, 
for  the  purpose  of  compelling  him  to  cause  to  be  levied  and  collected  from  the 
(property  of  the  county  a  sum  sufficient  to  satisfy  the  amount  of  the  coupons* 
-with  the  intereet.  The  act  under  which  the  subscription  to  the  stock  of  the 
corporation  was  made,  was  approved  on  the  24th  of  February,  in  the  year 
1868;  and  Uiat  section  of  the  charter  under  which  the  appellant's  right  to  the 
mandamiu  is  asserted,  reads  as  follows:  "That  in  case  any  county,  city, 
•town,  or  election  district  shall  subscribe  to  the  capital  stock  of  the  said  Elizap 
bethtown  &  Fkutucah  Bailroad  Company  under  the  provisions  of  this  act  and 
issue  bonds  for  the  payment  o:^u<^  subscription,  it  shall  be  the  duty  at  the 
county  court  of  such  ooanty,  tin  city  council  of  such  city,  and  the  trustees  oi 
:such  town,  to  cause  to  be  levied  and  collected  a  tax  suOlcient  to  pay  the  semi- 
annual interest  on  the  bonds  issued,  and  the  cost  of  collecting  such  tax,  and 
paying  the  interest,  on  nil  the  real  estate  and  personal  property  in  said  county, 
•city,  or  town  subject  to  taxation  under  the  revenue  laws  of  the  state,  includ- 
ing the  amounts  owned  by  rt>sidents  ei  aact  county,  city,  or  town,  or  election 
•districts  which  ouglit  to  be  given  is  under  the  equidization  lavrs."  A  dfimur- 
rer  was  filed  to  th£  petition  of  the  plaintiS.  and  sustained  by  the  coui-t  tielow ; 
the  principal  ground  being  that  tlie  county  judge  bad  no  authority  to  impose 
the  levy,  or  have  tbe  collection  made.  All  the  facts  necessary  to  the  relief 
isought,  have  bi>en  alleged;  and.  if  the  county  judge  has  the  power  to  enforce 
tho  collection,  the  demurrer  should  have  been  overruled. 

It  is  Insisted  by  learned  counsel  for  the  appellee  that  the  justices  of  the 
peace  of  tbe  county  must  be  associated  with  the  county  judge  when  levying 
this  tax,  as  provided  by  article  17,  §  1,  Qen.  St..  ttiat  provides:  "The  county 
judge  of  each  county  shall  hold  the  county  court  on  the  days  prescribed  by 
law;  but  at  the  court  of  claims,  which  shall  be  held  once  in  each  year,  the 
justices  of  the  peace  of  the  county  sliall  t>e  n&soclat«l  with  him,  and  consti- 
tute  the  court,  a  majority  of  whom  shall  constitute  a  quorum  for  the  trans- 
action of  business. -which  shall  be  couBned  to  laying  the  county  levy,  appro- 
priating money,  and  transacting  other  financial  business  of  the  county."  The 
power  to  thus  legislate  witli  reference  to  the  county  court  is  derived  from 
.section  29  of  article  4  of  the  constitution,  that  provides:  "The  general  assem- 
bly may  at  any  time  abolish  the  office  of  associate  judges,  whenever  it  shall  be 
deemed  expedient,  in  which  event  they  may  associate  with  said  court  any  or 
■all  of  the  justices  ol  the  peace  for  tbe  transaction  of  business."  Section  37  of 
the  same  article  also  provides:  "Thegeneralaasembly  may  provide  bylaw  that 
.the  justices  of  tbe  peace  in  each  county  shall  sit  at  the  court  of  claims,  and 
.assist  in  laying  the  county  levy  and  making  appropriations  only."  The  office 
•of  associate  judge  has  long  since  been  abolished,  and  the  justices,  under  proper 
Jegislation,  have  been  assot  iiited  with  the  county  judge  when  laying  the  county 
levy,  and  making  appropriations  by  tlie  county;  and  in  all  matters  affecting 
the  financial  interests  of  the  county,  such  as  making  appropriations,  and  lay- 
ing tiie  county  levy  for  the  payment  of  such  allowances  or  indebtedness  as  the 
county  court,  by  virtue  of  the  general  power  conferred  upon  it,  has  the  au- 
thority to  make  or  create,  it  bus  been  universally  held  by  this  cuurt  that  tbe 
justices  of  the  peace  must  act  in  conjunction  with  the  county  Judge  in  order 
•  to  make  tbe  appropriiition  or  levy  valid.  But.  on  tbe  other  hand,  when  tbe 
county  becomes  a  stockholder  in  a  corporation,  and  makes  an  unconditional 
subscription  under  legislative  authority,  it  will  be  treated  as  all  other  stuck- 
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holders;  and,  if  the  collection  and  levy  for  the  payment  of  the  stock  is  imper- 
ative, this  court  will  not  stop  to  inquire  whether  the  levy  has  been  made  by 
the  county  court  composed  only  of  the  presiding  judge,  or  the  justices  associ- 
ated with  him.  Ko  discretion  as  to  the  appropriation  of  the  money  or  the 
creation  of  the  debt  is  with  the  county  judge  or  the  justices  in  this  case;  and. 
whatever  may  be  the  Bnancial  condition  of  the  countyt  it  is  no  response  to 
the  creditor,  after  the  debt  has  been  incurred,  to  say  that  it  is  now  inconven- 
ient to  meet  the  obligation  by  reason  of  an  empty  treasury,  or  the  inability 
of  the  county  to  pay  the  indebtedness.  The  ordinary  test  must  be  applied; 
that  is,  a  sale  of  the  property  of  the  tax-payer  to  discharge  the  liability.  The 
act  here  is  mandatory,  requiring  the  county  court  to  discharge  a  plain  mlnia* 
terial  duty,  in  regard  to  which  it  has  no  discretion.  No  appropriation  has  to 
be  made  by  the  county  judge,  or  the  justices  associated  with  him.  The  ap- 
propriation has  already  been  made,  and  forms  no  part  of  that  indebtednen 
that  ordinarily  pertains  to  the  conrt  of  claims ;  and*  if  any  justice  of  the  peac» 
within  the  eoanty  had  been  seated  with  the  county  judge  when  this  applica- 
tion was  made*  they  had  no  power  to  refuse  to  make  the  levy.  It  &  said* 
however,  that  the  coupons  might  be  forgeries,  and  ther^ore  a  discretion 
vould  exist  with  the  jastices  for  that  reason.  This  argumeut  would  apply 
to  ttie  exercise  of  every  ministerial  act,  however  imperauve  tiie  oommand  to 
do  the  act  might  be,  and  is  no  answer  to  the  claim  for  relief  in  this  case. 
There  is  no  sueh  defaise  made,  or  any  denial  as  to  the  validity  of  the  claim 
other  than  the  power  of  the  county  judge,  when  sitting  as  a  court,  to  enforce 
the  collection  of  the  subso'ipcion  made.  Wtese  qneaUons  liave  been  in  effect 
decided  in  the  cases  of  Railroad  Co,  v.  Warrm  Co.,  10  Bush,  711;  Logan  Co^ 
V-  Caidtoell,  and  Gook  v.  Lyon  Co.^  See,  also,  case  of  Meriwether  v.  Muh' 
Unburn  Co.  Court,  120  IT.  S.  354,  7  Sup.  Ct.  Bep.  563,  opinion  by  Mr.  Ji»- 
tice  Harlan. 

The  judgment  sustaining  the  demurrer  is  reversed,  and  remanded  for  pro- 
ceedings consistent  with  thta  <^nion. 


AsHEB  V.  LoviaviiXB  &  N.  B.  Oo. 
(Court     AppeaU  of  fsmuehy.  June  18,*1888.) 
1.  BicnraxT  DoHAis— CoHFBKMTioN— Whbv  llAni. 

Under  Const.  Ey.  art.  IS,  g  14,  providing  that  "no  man's  property  shall  be  taken 
or  applied  to  public  use  without  just  compensation  being  previously  made  to  him," 
a  railroad  company  cannot  obtain  a  writ  of  possession  wnUe  an  appeal  from  the  ver- 
dict of  the  jnrv,  awarding  damages  for  umd  Bonght  to  be  oondemoed,  is  atlD 
pending,  by  givinv  its  bond,  but  such  damages  must  first  be  paid  bt  money  beftwe 
tho  owner  can  be  deprived  of  his  land. 
9>  Sams— AscBBTAiNiNO  DAU^Qas— Ihjukt  to  ArtJonniTQ  Luros. 

Act  Ky.  April  11, 1883,  providing  that,  in  the  condemnation  of  land  by  a  railroad 
company,  the  value  of  the  land  and  material  taken  must  be  awarded  separately 
from  any  damages  that  may  result  to  the  adjacent  lands  of  the  owner,  does  not  re- 
quire that  the  vsJue  of  land  taken  from  a  small  tract  upon  which  the  dwelling. 
Darns,  orchard,  etc,  of  the  owner  stand,  be  awarded  separately  from  the  damages 
to  the  adjacent  land  in  the  same  tract,  resulting  from  the  injury  to  Uie  dwelling, 
bams,  etc  • 

Appeal  from  circuit  court.  Bell  county. 

Froceedinga  by  the  Louisville  &  Xashville  Batlroad  Company  to  condemn  a 
strip  ot!  the  land  of  N.  B.  A^her. 

Thomas  H.  ffiTieg  and  W.  iV.  Beckner,  for  appellant.  Wm*  Zindtaj/,  Joh» 
H.  WiUfotht  and  D.  K.  MarDlinffs,  for  appellee. 

Prtob,  C.  J.  The  appellee,  the  Louisville  A  KashvlHe  Railroad  Company,, 
in  the  construction  of  the  Cumberland  Yallsiy  Branch  of  its  nnd,  in  the 

J  Logan  Caldwell,  (1880,)  and  Cook  v.  Idron  Co.,  (18S4,)  an  olted  in  Morlwether  v. 
ICaUenburg  Co.  Court,  7  Sup.  OL  Bep.  6W,  but  are  not  reported. 


Digiiized  by 


Google 


ABHXR  V.  LOXJIBVIUS  A  V.  B.  CO. 


856 


county  of  Bell,  foand  It  necessary  to  condemn  s  strip  of  the  appellant's  land 
for  that  purpose.  The  qaestlons  presented  here  arise  out  of  the  proceeding  to 
condemn  under  the  act  of  April  11,  1882.  The  award  of  the  commissioners 
not  being  satisfactory  to  the  parties,  exceptions  were  tiled  in  the  county  coart, 
and  a  jury  impaneled  to  fix  the  value  of  the  land  taken,  and  assess  the  dam- 
ages; and  from  the  verdict  of  the  jury  an  appeal  was  prosecuted  to  the  circuit 
court  by  the  railroad  company,  that  Is  now  pending  and  undetermined.  Wliea 
the  appeal  was  taken,  the  company  exeonted  Its  bond,  that  was  aj^ioved  by  tbe 
coanty(»urt,indoable  the  amount  of  the  damages  assessed*  In  orderto  obtain 
the  right  of  entry  for  the  purposes  of  construction,  and  obtained  in  the  drcnlt 
court  Its  writ  of  possession.  From  the  Judgment  awarding  the  writ  the  ajH 
pellant,  Asher,  (the  owner  uf  the  land*)  lias  appealed,  insisting  that  he  is  en- 
titled to  bis  compensation  by  the  payment  In  money  of  tbe  damages  awarded 
before  he  can  be  deprived  of  his  land. 

This  court,  in  the  case  of  RaUway  Co.  t.  PM,  ante,  449»  (deetded  at  tbe 
present  term,)  held  that  section  14  of  article  IS  of  tbe  bill  of  rights  required 
that,  in  the  taking  of  private  property  for  publio  Qse,  just  compensation  must 
be  previously  made  the  owner  by  the  payment  in  money  of  tbe  value  of  his 
property  beforethe  writ  of  possession  can  issue;  and  it  fi^ows,  therefore,  that 
this  judgment  must  be  revised,  with  directions  to  set  aside  the  order  granting 
the  writ.  Other  questions  have  been  made  In  the  case  as  to  the  oonstltutionid 
rights  of  the  owner,  as  well  as  the  rights  of  the  corponUion,  on  the  rrturn  of 
the  case. 

The  land  condemned  is  a  part  of  a  small  tract  on  which  stands  tlie  dwelling 
of  the  ai^lant,  his  out-houses,  and  other  hnprovements,  with  the  line  of  the 
road  running  in  dose  proximity  to  his  dwelling.  The  act  of  April,  18H2, 
makes  it  the  duty  of  tbe  commissioners  to  award  to  the  owner  the  value  at 
tbe  Iwid  or  material  taken,  separately  f nna  the  damages,  if  any,  resulting  to 
the  adjacent  lands  of  the  owner;  "but  shall  deduct  from  such  incidental  dam- 
ages the  value,  if  any,  of  the  advantages  and  benefits  that  will  accrue  to  such 
adjacent  lands  from  the  construction  and  prudent  operation  of  the  ndlroad 
proposed  to  be  constructed.**   Gen.  St.  On  the  trial  of  the  case,  the 

court  told  the  Jury  that,  in  estimating  the  damages,  they  should  take  into 
consideration  the  location  of  the  defendant's  dwelling-house,  orchard,  barns, 
well,  etc.,  and  the  damage  to  the  same  resulting  from  the  eonstrnction  (rf  the 
appellee's  road,  and  In  another  Instruction  told  the  Jury  th^  the  beneBts  and 
advantages,  if  any,  to  the  adjacent  land  by  tbe  construction  of  the  road, 
should  be  deducted  from  such  damages.  The  jury,  under  tlieae  instructions, 
fixed  the  value  of  the  land  taken  at  9600,  and  the  damages  to  the  adjacent 
land,  including  dwelling-house,  bam,  orchard,  at  82,543.75.  They  also 
said  that  the  owner  would  receive  no  advantage  or  beneQts  from  the  operS'- 
tlun  of  the  appellee's  road.  The  corporation  aaks  tliat,  on  the  return  of  tbe 
ease,  it  lie  allowed  to  pay  the  $600,  tlie  value  of  the  land  condemned,  and  en- 
ter into  the  possession,  insisting  that  this  court  must  assume  that  the  92,543.- 
75  was  fur  the  incidentHl  damages  sustained.  The  instructions  given  by  the 
court  t)eIow,  as  well  as  the  verdict  rendered,  show  that  such  damages  must 
have  been  for  the  diminished  value  of  the  property  from  the  injury  that 
would  result  to  tiiedwelling,  barn,  orchard,  etc.,  from  the  construction  of  the 
road,  and  therefore  should  have  entered  into  and  formed  a  part  of  the  just 
compensation  to  wliicli  tbe  appellant  was  entitled  for  tlie  taking.  It  was  er- 
ror to  tell  the  jury  tliat  the  damage  to  the  dwelling,  barn,  etc.,  should  be 
lessened  by  reason  of  the  beneBts,  if  any,  received  by  the  owner  from  tbe 
construction  of  the  road;  and  if  the  incidental  damages  mentioned  in  the 
statute  is  made  up  of  the  diminution  in  value  of  the  adjacent  land  in  the 
same  tract,  or  the  injury  to  the  dwellings  thereon,  it  must  be  held  to  be  in 
violation  of  the  constitutional  rights  of  the  appellant.  The  benefits  received 
by  the  owner  can  in  no  instance  reduce  the  value  of  the  land  or  material 
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taken,  or  lessen  the  actual  and  direct  damage  resulting  from  the  act  which 
the  owner  is  deprived  of  his  property,  and  the  title  vested  in  the  corporation. 
It  is  manifest,  in  this  case,  tliat  the  jury,  by  their  verdict,  gave  to  the  appel- 
lant wimt  tbey  conceived  to  be  the  value  of  the  property  actually  taken,  and 
regarded  the  damage  to  the  dwelling,  barn,  etc.,  as  merely  incidental,  when 
it  was  in  fact  a  part  of  the  compensation  to  which  appellant  was  entitled, 
and  subject  to  no  set-off  whatever  in  the  way  of  beneAts,  and  therefore  this 
court  cannot  authorize  an  entry  by  the  corporation  upon  the  payment  of  the 
8600.  The  doctrine  with  reference  to  the  right  of  entry,  and  ptirtlcularly 
the  question  of  compensation,  diCTerB  widely  in  many  of  the  states  from 
the  decisions  of  this  court.  We  have  been  unable  to  find  a  more  just  cri- 
terion for  compensation  than  is  in  the  case  of  Railroad  Co.  v.  Helm's  Heirs^ 
8  Bush,  681.  It  Is  difficult  to  deQne  every  character  of  damage  that  Is  direct, 
and  that  naturally  results  from  the  act  of  appropriation,  and  still  more  diffi- 
cult to  define  the  meaning  of  the  words  "incidental  damage,  *'  as  used  in  the 
statute.  The  rule  in  the  case  cited  is,  to  ascertain,  in  a  case  like  this,  a  part 
of  the  land  being  taken,  "  first,  the  value  of  the  entire  tract  of  land,  excluding 
the  enhancement  resulting  from  the  improvement,  then  what  will  be  its  value 
after  the  appropriation  of  such  part  of  it  as  may  be  proposed  to  be  taken. 
The  difference  in  value,  thus  found,  (still  excluding  this  enhancement,)  is  the 
true  compensation  to  which  the  owner  is  entitled.'*  How  much  less  is  tbe 
land  worth  after  the  taking  than  before  tbe  taking?  This  constitutes  the 
true  estimate.  The  value  is  not  reached  by  determining  the  value  of  the 
strip  taken  for  actual  use,  but  Its  value  when  considered  in  Its  relation  to  tlie 
entire  tract,  which  includes  the  actual  injury  to  tbe  dwellings  and  improve- 
ments, and  every  direct  damage  tending  to  diminish  in  value  the  entire  tract 
by  reason  of  the  use  and  appropriation  of  the  strip  for  tbe  purpose  contem- 
plated, all  of  which  enters  into  the  estimate  of  compensation,  and  must  be 
paid  for  before  entry.  The  diminution  in  value  of  the  entire  tract  is  as  much  a 
taking,  within  the  meaning  of  the  constitution,  aa  the  land  upon,  which  the 
road-bed  lies.  Tb«  ownw  must  be  placed  in  tbe  same ocmdition.  in  a  pecuniary 
point  ot  view,  that  be  would  be  if  the.  land  was  not  condemned.  When  Uw 
owner  ia  thus  compensated  for  his  prc^terty,  tiie  corporation  becomes  inveated 
with  title  to  the  adtual  boundary  of  that  part  of  the  land  condemned,  and  the 
ordinary  Inoonvenince  and  damage  that  results  from  a  prudent  operation  of 
the  road  may  be  set  by  the  benefits  and  advantages,  if  any,  that  may  reap 
Bonably  be  anticipated  from  the  construction  and  operation  of  the  improve- 
mmt.  Such  is  the  language  used  by  this  oonrt  in  the.  case  of  H«im''»  Heirty 
and  no  such  meaning  can  be  attaebod  to  that  deeteion  as  glvea  to  Uie  ccMponip 
tlon  tbe  right  to  set  off  the  value  of  benefits  to  the  owner  against  the  dimin- 
ished value  of  the  adjacent  land  forming  a  part  tst  the  same  tract,  caused  by 
the  construction  of  the  road.  Judgment  reversed,  and  temanded  for  pro- 
ceedings oonsiatent  with  this  opinion. 


Bank  of  Cohherce  v.  Patnb  vt  al. 
iCmirt  of  Appmls  of  Kentucky.  December  17, 18S7.) 

L  Fhaodiilbict  ConvxTAsoas  —  asbiomkbst  tos  Bbhsvit  qt  Creditors  —  Proof  of 

Fraud. 

Defendants,  ocmiiniasion  merchants,  disposed  of  a  large  amount  of  goods  for  their 
own  benefit,  on  wUch  they  had  given  warehonsa  roooiptB  as  collateral  secnrity  for 
money  borrowed,  and,  when  the  debts  were  due,  procured  an  extension  for  Uie  os- 
tensible purpose  of  enabling  them  to  sell;  and,  duriug  the  consideration  by  the 
creditors  of  a  proposition  to  make  a  composition  settlement,  left  their  place  of  ousi- 
uesa  to  prevent  inquitras  to  the  condition  of  thebuBineBB,and'BfterwardB  assigned 
and  left  the  oounty.  Held,  that  the  assignment  was  a  scheme  to  obtain  an  advan- 
tageouB  settlement  and  evade  the  penalty  of  the  criminal  law,  and  therefore  fraud- 
ulent and  void,  and  not  affected  by  the  facts  that  ft  made  a  ratable  distribution  of 
the  property,  uid  the  assignees  and  creditors  were  free  from  fraud.  Prtob,  C.  J., 
AiMentfng. 


Digiiized  by  Google 


BANK  OF  OOHMEBCK  V.  PAYNB. 


857 


A.  AniBjnaan  vob  Beskftv  ov  CBaoiroBB— Vauditt— ATTAcflBtEUT  bbvorb  Qitali- 

nCATION  OT  ASBIO^JEE. 

An  aasignment  for  the  benefit  of  creditors  waa  not  defeated,  or  the  lien  thereof 
alleoted,  because  a  creditor  sued  out  an  attaohmunt,  uud  serred  a  gwniBhee  procesa 
on  the  assignee  before  the  latter  had  Kiven  bond,  and  taken  the  oath  for  the  faitb- 
fnl  pOTfortnanco  of  his  duties,  as  required  by  Qen.  St.  Kj.  o.  109,  S  1 ;  as  a  trust  will 
not  be  allowed  to  tall  for  waac  of  a  trustee.  And  the  same  was  tras  where  the  aa- 
■iguee  waa  an  inoorporated-  trust  oompany,  with  a  proTUi<m  ia  ita  charter  that  In 
such  oases  its  capital  aboald  be  the  only  seouritj  required,  unless  re^aested  by  the 
parties,  or  required  by  the  court. 

A  Same— Action  to  Sbt  Abidi  fob  FRATn>— Estoppel. 

Where  plaintiff  bank  sent  its  president  to  a  meeting  of  defendant's  creditors  very 
soon  after  an  assignment  had  been  made  by  defendants,  plaintiff  was  not  estoi^ied 
from  attacking  the  assignment  as  fraadnmit,  thereafter,  becauae  the  president  at 
the  meeting  assented  to  a  resolution  directing  the  assignee  to  proceed  to  collect  and 
apply  the  property  under  the  assignment,  when  it  was  shown  that  the  creditors  at 
the  time  were  not  fully  advised  of  tdie  fraudulent  conduct  of  the  debtors. 

4.  ATTAOHxun^-DumssAi.  VOB  VujJomM  «o  Bntra  Pboomb— Rien*  <w  Flaihtivf  to 

JUDOHBNT  IK  HaIN  AoTIDV. 

In  an  action  wherein  an  attachment  was  issued,  where  there  was  no  personal 
service  of  process,  but  where  defendant  appeared  by  counsel,  and  answered,  not 
controverting  plaintiff's  claim,  the  latter  was  entitled  to  persooal  judgment  whether 
the  attachment  was  sustained  or  not. 
.8.  Sams— ORODim  tob— Absoondixo  to  Btadb  Bommoiib. 

Where  debtors,  in  failing  circumstances,  left  their  place  of  business,  and  went 
into  another  county  for  two  months,  to  prevent  inquiry  and  investigation  by  cred- 
itors as  to  the  true  condition  of  their  affairs,  and  to  await  the  action  of  creditors  on 
a  proposition  to  make  a  composition  settlement,  ud,  upon  ite  rejection,  assigned, 
and  at  once  went  to  Canada,  the  case  was  within  the  meaning  of  Civil  Code  S.J, 
1 194,  subsec.  4,  providing  for  an  attachment  against  defendants  who  have  left  the 
county  of  their  residence  to  avoid  service  of  summons. 
•A.  Bamk— Gbousds  tob— Disposing  oj  Peopbbtt  with  Intbnt  to  DsFKAim. 

Where  defendants,  commission  and  warehouse  merchants,  sold,  for  their  own 
benefit  and  without  their  creditors'  consent,  goods  for  which  waruunue  reoe^tt 
had  been  given  as  collateral  security  for  money  borrowed,  it  was  grouud  for  an  at- 
tachment under  Civil  Code  Ky.  {  104,  aubsec.  7,  providing  for  an  attachment  against 
one  who  disposes  of  his  property  with  the  fraudulent  intent  to  chest,  hinder,  or  de- 
lay creditors. 

'7.  Samh— asizuRB  OF  ExBHPT  Fbopbxtt— Failou  to  Oi*uh  ExawTioir. 

Where  debtors  make  an  assignment,  and  exempt  therefrom  such  property  as  they 
are  entitled  to  under  the  exemption  laws,  and  a  creditor  subsequently  sues  out  an 
attachment,  and  the  debtors  made  no  claim  to  the  exempt  property,  the  ooart  should 
apply  it  to  plaintUFs  debt,  the  assignee  having  no  interest  therein. 

Appeal  from  Louisville  law  and  equity  court. 

A .  P.  Humphrey,  Chas.  S.  0rubb»t  and*     0.  A  J.  L.  Lodd,  for  ^pellant. 

B.  F.  Btickner,  for  appellees. 

Lewis,  J.  September  10,  18B4,  the  Bank  of  Commerce  instituted  this  ac- 
tion ag;iinst  Payne  &  Yiley,  a  firm,  composed  of  H.  C.  Payne  and  John  T. 
Yiley,  doing  business  prior  to  that  time  in  the  city  of  Louisville.  In  the  peti- 
tion, it  is  stated  the  plaintift  held  four  promissory  notes,  not  then  due,  on  Che 
firm,  for  the  aggregate  amount  of  $18,500;  that  each  of  the  defendants  had  de- 
parted from  the  county  of  his  residence  to  avoid  the  service  of  summons,  and 
had  sold,  conveyed,  or  otherwise  disposed  of  his  or  their  property,  or  suffered 
•or  permitted  it  to  be  sold,  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay 
hia  creditora.  In  an  amended  petition  it  is  stated  the  deed  hereafter  referred 
to  was  made  by  them  with  like  intent.  An  attachment  wns  issued,  ami  tha 
Fidelity  Trust  &  Safety  Vault  Company,  created  a  corporation  by  the  general 
assembly,  was,  with  others,  summoned  on  the  same  day  as  a  garnishee.  Sep- 
tember 12th,  the  plaintiff  filed  in  the  clerk's  office  its  amend^  petition,  mak- 
ing said  corporation  a  party  defendant,  and  stating  therein  that,  September 
6th,  Payne  &  Yilev  executed  and  acknowledged  a  pretended  deed.of  trust,  pur- 
porting to  transfer  to  it  all  the  property  owned  by  them  as  partners  and  iis  in- 
dividuals, except  sach  as  was  by  law  exempt  from  execution,  the  kind  and 
description  of  which  is  set  out  in  the  amended  petition.   It  is  recited  in  tlid 
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deedt  a  copj  thereof  being  filed  as  an  exhibit,  that  the  convejrance  was  nnds- 
to  the  eof  potation  in  trust  to  collect  all  the  property  mentioned  therein,  and 
vitli  convenient  speed  sell  tlie  same  for  cash,  or  on  such  reasonable  credit  as 
the  trustee.  In  its  oiscreditton.  might  deem  for  the  best  Interest  of  the  cred- 
itors of  Payne  A  Viley ;  that  the  trustee  should,  of  the  money  collected,  first 
pay  all  char^,  costs,  and  reasonable  compensation  to  itself,  and  the  balance 
left  to  all  creditors  of  the  Arm,  and  of  the  individual  members  thereof,  accord- 
ing to  such  priorities  or  liens  as  existed  by  law  or  contract,  and  then  to  dis- 
tribute ratably.  It  is  also  stated  in  the  amended  petition  that  said  corpora- 
tion, SeptHuber  8th,  took  possession  of  a  considerable  portion  of  the  proper^, 
and  sold  some  of  it  before  this  action  was  oommoioed,  bnt  did  not,  by  any  onfr 
of  Its  officers,  qualify  as  trustee,  until  after  the  writ  of  attachment  was  Issued 
and  executed  upon  divers  ^mishees,  nor  had  executed  the  bond  required  by 
law  in  sndi  cases  when  the  amended  petition  was  filed.  The  relief  ^ayodfn- 
was  judgment  setting  aside  the  deed,  subjecting  the  property  conveyed  tberelVf 
and  that  attached  to  the  satisfaction  of  the  debts;  and.  In  a  aubeeqoent  plead- 
ing, the  notea  having  beccnoe  due  in  the  mean  time,  personal  judgment  asainst 
Payne  ft  Viley  thereon  was  also  asked.  R^ne  ft  Ylleiy,  tirangn  not  accaally 
summoned,  entered  by  counsel  their  appearance,  and  filed  answer  denying  the- 
deed  was  executed  with  the  intent  alleged  by  the  phUntiff,  and  controverting 
the  ground  of  the  attachment,  as  was  likewise  done  by  the  trustee  in  its  an- 
swer ;  but  the  justice  of  the  debt  sued  on  was  not  controverted  by  ^ther  of 
the  defendants.  The  judgment  appealed  ftom  is  that  the  attachment  be  dis- 
charged and  petition  dismissed,  at  the  plaintiff's  coat. 

There  is  vwy  little  room  for  discussion  about  the  facts  of  the  case,  but  legal 
questions  arise,  some  of  which  have  not  heretofore  been  passed  on  by  this  court. 
It  appears  that  Payne  &  Viley  commenced  business  as  warehouse  and  commis- 
sion merchants  in  187tj,  and  were  from  the  beginning  in  tbe  habit  of  giving 
warehouse  receipts  on  bagging  In.  or  by  them  represented  to  be  in,  their  ware- 
house, as  collateral  security  for  the  payment  of  money  borrowed  from  banks. 
One  of  the  miembers  also  contracted  individual  debts,  for  which  he  pledged, 
his  private  property,  consisling  principally  of  stocks  and  bonds,  and  in  the 
end  became  heavily  involved.  In  tbe  summer  of  1882,  as  both  members  of  the 
firm  in  their  depositions  admit,  they  knew  it  was  insolvent,  but.  except  their 
book-keeper,  no  one  else  was  aware  of,  or  seemed  to  suspect  it.  and  conse- 
quently they  were  enabled  to  effect  new  loans,  or  postpone  the  payment  of  ex- 
isting debts,  by  means  of  the  warehouse  receipts,  altliough,  as  the  book-keeper 
teetiflea,  "th^  disposed  of  the  bagging  while  tbe  receipts  were  still  outstand- 
ing without  the  consent  of  the  holders  of  such  receipts. "  In  July,  1884,  how- 
ever, being  convinced  they  could  not  much  longer  conceal  the  actual  financial 
condition  of  the  firm,  they  commenced  to  devise  some  plan  by  which  to  obttfn 
a  composition  settlement  satisfactory  to  its  creditors,  and  consulted  a  friend  on 
tbe  subject,  and  soon  after  employed  counsel  to  advise  and  aid  them.  There 
was  at  Ilrst  a  difference  of  opinion  as  to  the  feasibility  of  obtaining  such  set- 
tlement without  the  execution  of  a  deed  of  assignment,  which,  for  manifest 
reasons,  they  wished  to  avoid;  one  of  the  membei?  of  the  firm  and  the  friend 
consulted  believing  it  could  Ise  done,  while  the  other  and  their  counsel  believed 
it  could  not.  But  it  was  understood  and  agreed  between  them  that,  in  order 
to  have  the  required  time  in  which  to  determine  upon  and  carry  out  the  plan 
most  likely  to  accomplish  the  object  of  settling  with  and  satisfying  the  credit- 
ors, it  was  essential  to  obtain  a  renewal  of  such  of  their  notes  as  fell  due  about 
that  date;  and  to  induce  tbe  banks,  their  creditors,  to  agree  to  it,  the  mem- 
bers of  tbe  firm,  or  one  of  them,  represented  that  as  tbe  season  for  the  sale  of 
bagging  did  not  commence  until  about  September  it  was  lieoessaryforthe  pay- 
ment of  the  debts  to  be  deferred  until  that  time,  to  enable  the  firm  to  a^l  the 
bagging  for  which  the  receipts  held  by  the  banks  had  been  given,  and  with' 
the  proceeds  of  such  sales,  as  made,  to  take  up  the  zeedptB.   Aoo^tlng  that 
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representation  as  true,  and  believing  the  bagging  was  still  in  possession  of 
the  firm,  the  officers  of  the  banks  applied  to,  except  one,  the  Breckinridge 
Bank,  consented  to  the  proposfd  removal  and  extension,  while  the  debt  of  tlie 
one  that  refused  was  then  paid  oft  in  full.  Immediately  after  that  transac- 
tion, Pajne,  who  seems  to  have  iKen  the  leading  and  coatrolting  member  of 
the  firm,  left  his  place  {>f  business  and  county  of  his  residence,  and  remained 
away  until  Saturday^  September  6th,  when,  being  notified  by  his  friend,  he 
returned  to  Xjoulsvllle  for  the  purpose  of  executing  and  acknowledging  the 
deed  of  assignment,  which  was  done  in  the  olSce  of  their  counsel  after  9  p.  h.; 
the  president  of  the  Fidelity  Trust  &  Safety  Vault  Company  being  there  ready 
to  accept,  and  a  deputy-clerk  present  to  take  acknowledgment  of,  the  deed^ 
both  of  whom  were  admonisbed  to  say  nothing  about  the  transaction.  In 
each  of  the  two  daily  newspapers  published  in  Louisville  t)ie  next  morning, 
Sunday,  an  article  appeared,  prepared  at  the  instance  of  Payne  &  Viley,  in 
which  the  assignment  was  announced,  and  the  statement  made  the  debts  were 
less  than  half  the  amount  they  turned  out  to  be,  and  the  assets  sufficient  to- 
pay  tliem;  and  on  the  same  day,  by  the  first  outgoing  railroad  train,  they  both 
lel  t,  and  went  to  another  county  of  the  state,  for  the  purpose,  as  they  substan- 
tially admit,  to  avoid  inquiries  as  to  the  actual  condition  of  the  firm,  and  to- 
await  tht*  action  of  their  creditors  on  the  proposition  for  a  settlement  to  be* 
submitted  at  a  meeting  which  was  held  the  next  Jay.  Monday.  Tlie  estimated 
Taiite  of  the  firm  and  Individual  assets,  as  appears  from  a  memorandum  fur- 
nished  by  them  to  their  creditors,  was  about  #93,000;  but  two  items  of  the 
list,  valued  at  $25,000.  could  not  then  be  regarded  aa  more  than  possibly  avail- 
able in  paying  the  debts,  even  if  in  good  faith  so  designed,  because  they  con- 
sisted of  proceeds  of  land  lying  In  a  distant  state,  tlie  property  of  Payne's  wife, 
the  power  to  sell  which,  for  that  purpose,  was  questionable,  and  a  gift  from 
his  father  which  might  or  might  not  be  made.  On  the  other  band,  the  in- 
debtedness of  the  firm  was  about  S161,000,  and  thai  of  Payne  about  »59,0U0; 
while  of  about  42,000  rolls  of  bagging  for  which  they  bad  issued  and  delivered 
to  tlieir  creditors  warehouse  receipts,  as  collateral  security,  about  37.000r 
valued  at  about  $144,000,  had  been  disposed  of,  only  about  5,500  rolls  being, 
upon  examination  made  after  the  execution  of  the  deed,  found  in  their  ware- 
house or  under  their  control .  Being,  as  they  state  in  their  depositions,  advised 
by  their  counsel  that  their  creditors  had  rejected  their  proposition  for  a  settle- 
ment, were  very  angry  with  them,  and  that  It  was  the  only  thing  left  for  them 
to  do,  both  Payne  A  Viley,  immediately  after  the  creditors*  meeting,  left  the 
Ijnited  States,  and  went  to  the  dominion  at  GuiaiUt  where  they  remained  u|> 
to  the  time  the  Judgment  was  rendered. 

Whetlier  the  deed  of  assignment  be  valid  or  not,  we  think  the  lower  court 
was  not  authorized  by  the  pleadings  and  proof  in  this  case  to  either  dis- 
miss the  petition  or  discharge  the  attachment.  The  record  shows  Payne  Ss 
Viley,  by  their  employed  counsel,  went  into  court  and  filed  an  answer,  which 
was  not  only  duly  sworn  to  by  them,  but.  as  they  admit,  expressly  authorized 
by  them  to  be  filed.  They  should,  therefore,  be  regarded  as  waiving  actual 
service  of  summons,  and  before  the  court;  and,  such  being  the  case,  the  plain- 
tiff was  clearly  entitled  to  personal  judgment  against  them  for  the  debt  sued 
on.  The  proof  Is  BuflBclent  to  sustain  both  the  alleged  grounds  ot  attach- 
ment. 

The  purpose  of  Payne  in  absenting  himself  from  the  county  of  his  residence . 
from  J uly  to  September,  as  is  substantially  admitted  by  him,  was  to  prevent ' 
inquiry  and  Investigation  by  creditors  in  regard  to  the  true  condition  of  the 
firm,  and  the  fraudulent  methods  of  business  used  by  the  members^  which  he 
knew  would  inevitably  cause  raerltorions  actions  to  be  brought  and  summons  is- 
sued against  them.  Their  flight  to  Canada,  though  for  the  pur[X)3e  of  avoiding 
arrest  to  answeracrlmfnal  charge,  had  the  effe<^  to  prevent  the  serrice  of  sum- 
mons to  an8w«:  In  dvil  action  for  the  same  wrong.  While*  therefore*  the 
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proof  does  not  bring  this  case  within  the  letter,  it  does  come  within  the  rea- 
dson,  of  subsection  4,  §  194,  Civil  Code. 

The  second  ground  existed  beyond  question.  For  if  the  disposal  by  the 
•debtor,  for  his  own  benedt,  wLlhout  consent  of  thecreditor,  of  goods  for  which 
warehouse  receipts  have  been  issued  and  delivered  as  collateral  security  for 
money  borrowed,  be  not  an  net  done  with  the  fraudul^t  intent  to  clieat,  bin- 
•der  and  delay  such  creditor  in  the  meaning  of  subsection  7,  it  is  hard  to  con- 
-ceive  a  case  that  would  be.  Such  an  act  is  not  only  fraudulent,  but  by  stat- 
ute  Is  made  criminal.  The  l)agging  for  which  warehouse  receipts  were  held 
by  the  Bank  of  Commerce  was,  as  its  chief  officer  testiQes,  of  value  sufficient 
to  satisfy  the  whole  of  its  debts  against  the  firm;  but  it  had  been  fraudulently 
disposed  of,  and  none  waa  to  be  found  when  t)iis  action  was  commenced. 

Tlie  remaining  inquiry  in  this  connection  is,  then,  whether  there  was  any 
property,  besides  ihtX  attempted  to  be  conveyed  by  the  deed  of  assignment, 
subject  to  the  plaintlfC's  debts.  The  trustee  did  not  acquire  by  the  deed  any 
interest  in,  or  control  of,  the  property  of  H.  C.  Payne  tbitt  was  then  exempt 
from  execution  by  reason  of  liis  status  of  bona  fide  housekeeper  with  a  family, 
then,  as  it  is  conceded,  existing,  for  it  was  expressly  excepted  from  the  con- 
veyance. Nor  haa  Payne,  though  a  party,  set  up  any  claim  to  that  property, 
or  to  the  proceeds  of  sucli  of  it  as  liaa  been  sold.  Therefore,  though  we  think 
tbeevidencesliowshehad.  before  the  judgment  was  rendered,  ceas^  to  be  such 
housekeeper,  it  is  immaterial  wliether  he  had  or  not.  For  whatever  ligbt  he 
had  to  the  property  or  its  proceeds  was  waived  by  his  failure  to  set  up  claim 
to  it  in  this  adion;  and  it  was  in  the  power  of  the  court,  and  its  duty,  having 
oontrol  of  the  fund  arising  from  that  source,  to  have  apidied  it  to  the  debts  of 
the  plaintiff,  the  only  other  party  having  any  claim  to  it. 

The  two  gTOunda  upon  which  it  is  contended  the  deed  of  assignment  is  in- 
valid and  inopnative  against  the  attachment  are:  (1)  That  the  trustee  failed 
to  comply  wiUi  section  1,  c  109*  Gen.  St.;  (2)  that  it  was  made  with  intent  to 
■del^*  hinder,  or  defraud  creditors-  The  section  referred  to  Is  as  follows: 
**That  hereafter  it  shall  not  be  lawful  fur  Uie  trustee  or  assignee,  in  any  con- 
veyance aado  for  the  benefit  of  creditors  in  anywise,  to  proceed  to  execute 
the  trust  until  be  shall  appear  m  the  county  court  ot  the  county  where  such 
conveyanes  mi^  have  been  leoosded,  and  take  an  oath  faithfully  to  execute 
the  duties  confided  to  him  by  such  conv^ance  agreeably  to  law;  and  shall 
likewise  execute  a  covenant  in  open  oourt,  with  good  and  suflicient  security, 
to  be  approved  by  said  court,  payable  to  the  grantor  or  any  beneficiary  in  such 
-conveyance,  to  the  effect  that  he  will  faithfully,  in  proper  time,  discharge  all 
the  duties  of  trustee  or  assignee  imposed  upon  him  by  the  conveyance  or  by 
the  laws  of  the  land."  It  appears  that  the  attachment  was  issoed  and  levied 
and  summons  executed  on  tl»  Fidelity  Trust  &  Safety  Vault  Company  before 
either  the  required  oath  was  taken  or  bonil  executed,  and  that  it  was  axA  un- 
til February,  1885,  that  any  bond  with  personal  security  was  made,  the  first 
-one  having  been  given  without.  It  Is.  however,  contended  for  appellees  that, 
,  by  section  9  of  tM  act  incorporating  the  company  and  empowering  it  to  act 
as  an  assignee,  it  was  exempted  from  the  duty  of  giving  personal  security  in 
such  oases.  That  section  is  as  follows:  "The  capital  ut  said  company  shall 
be  taken  and  considered  as  the  only  security  required  by  law  for  the  faithful 
performance  of  its*  duties;  and  other  security  shall  not  be  required  upon  its 
appointment  to  any  of  the  offices  or  duties  mentioned  lierein,  except  when  re- 
quired by  the  courts  or  by  parties  in  interest"  We  perceive  no  necessary 
conflict  between  the  two  sections;  for  the  court  may.in  itsdiscretion,  require 
the  company,  at  the  time  the  bond  is  executed,  to  give  personal  security,  or 
may  dispense  with  it,  and  in  either  case  the  instrument  would  be  good  as  a 
statutory  bond.  But  we  do  not  assent  tu  the  proposition  of  counsel  tliat  the 
assignee  did  not,  under  the  statute,  acfjuire  title  to  the  property,  and,  as  acon- 
sequence,  the  attachment  lien  of  the  pUuntift  should  prevail,  merely  because 
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process  In  Uiis  acUon  was  executed  before  the  oath  was  taken  or  bond  was  ex- 
ecuted. To  sustain  that  position  we  have  to  disregard  a  rule,  admitting  of 
no  exception*  that  a  trust  never  fails  for  want  of  a  trustee,  and  to  assume 
the  legislature  intended,  by  the  section  quoted,  that  the  bentilciary  interest 
already  vested  In  creditors,  so  far  as  a  deed  of  assignment  duly  executed,  ac- 
knowledged, and  accepted  can  vest  such  an  interest  in  property*  may  be  di- 
vested by  any  appreciable  delay  to  take  the  oath  and  give  the  bond  by  the  mere 
recipient  ot  the  nominal  legal  interest.  .Before  the  enactment  of  the  section 
quoted,  it  was  settled  hy  this  court  that,  if  a  deed  of  assignment  be  valid,  it 
cannot  be  rend»«d  invalid  by  omission  or  negligence  of  the  assignee.  Sanh 
V.  Huthf  4  B.  Mon.  ^8.  And  counsel  admit  tliat,  prior  to  that  section,  the- 
deed,  If  valid,  operated  to  pass  the  title  of  the  proper^  to  the  assignee,  and, 
as  a  necessary  consequence,  it  was  not  subject  to  atUu^nwnt.  It  seems  to  us 
that  admission  is  taJaH  to  their  argument,  for  both  the  reason  for  the  statute 
and  the  language  used  show  it  was  intended  to  benefit,  not  prejudice,  theben- 
efldaries;  to  render  more  certain  and  secure,  not  more  uncertain  and  precari- 
ous,  their  rights  and  Interests.  It  was,  manifestly,  for  the  better  security  ci 
creditors  against  the  fraudulent  and  improvident  conduct  of  assignees,  that 
the  oath  and  bond  are  required,  and  for  no  other  apparent  reason ,  for  the 
faithful  execution  of  his  duties  by  the  assignee  inures  to  their  benefit  and  to- 
them,  and  the  grantor,  wl>o  is  entitled  to  the  residuum,  la  the  bond  made  pay- 
able. We  think,  if  it  had  been  intended  that  the  omission  or  delay  of  the  as- 
signee should  so  unjustly  prejudice  the  rights  of  the  beneficiaries,  not  at  all  in. 
fraud,  language  not  susceptible  of  misconstruction  would  have  been  used  to 
say  so.  The  principal  ground  upon  which  the  deed  is  assailed  is  that  it  was 
In  the  language  of  section  1,  art.  1,  c.  44,  Gen.  St,  made  "  with  the  intent  to 
delay,  hinder,  or  defraud  creditors. " 

But  we  will  first  consider  the  effect  to  be  given  to  the  attendance  at  a  cred- 
itors' meeting  held  September  8th,  and  the  assent  by  the  chief  officer  of  the 
plaintiff  to  a  resolution  there  adopted,  in  substance  authorizing  and  request- 
ing the  assignee  to  proceed  to  collect  and  apply  the  property  conveyed  to  pay 
ttiv  debts.  In  the  reply  of  the  plaintiff  it  is  stated,  and  not  controverted,  tliat 
at  the  time  of  that  meeting  its  president  was  not  informed  of  the  nature  and 
contents  of  the  deed,  and  he  testifies  to  the  same  fact.  The  circumstances  of 
this  case  preclude  the  twlief  that  officer  acted  fraudulently  or  in  load  faith  to 
either  the  grantors,  assignee,  or  the  other  creditors;  and  in  view  of  the  short 
time  that  had  elapsed  since  the  execution  of  the  deed,  and  the  conduct  of  the 
grantors,  of  which  the  creditors  were  not  then  fully  advised,  we  think  it  wunld 
be  an  improper  and  unreasonable  application  of  the  doctrine  of  estoppel  to  de- 
pi-ive  the  plaintiff  of  the  right  to  have  it  set  aside,  if,  as  alleged,  it  was  fraud- 
ulently  made. 

The  ruling  of  this  court  as  to  the  true  test  of  the  validity  of  deeds  of  assign- 
ment, wliich  are  in  terms  embraced  by  the  statute,  has  been  uniform  and  un- 
varying, for  ttte  language  nsed  admits  of  but  one  interpretation.  "It  is  the 
intent  and  purpose  with  which  the  grantor  acts  that  characterizes  tlie  convey- 
ance, and  renders  It  fraudulent  under  the  statute."  Taylor  v.  Bubanks,  3 
A,  K.  Mai-sh.  239;  Lym  v.  Bank,  6  J.  J.  Marsh.  645;  Lowry  v.  Fisher,  2 
Bush.  76.  ""We  readily  concede  that,  if  the  intention  in  the  execution  of  tlie 
deed  be  to  hinder  or  delay  creditors,  such  an  intention,  entering  into  anil 
producing  its  execution,  being  against  tlie  statute  and  bad.  wilt  vitiate  the 
whole  deed,  though  it  be  made  upon  a  good  conaideriition,  or  for  the  just  and 
equitable  purpose  of  securing  tin  equal  distribution  of  the  effects  among  hH  the  - 
creditors.  •  •  *  When  it  appears  on  the  face  of  the  deed  of  trust  that  the 
inotipn  for  making  it  was  to  prevent  a  sacrifice  of  the  property,  a  bad  motion 
is  sliown, — a  motion  to  obstruct  the  ordinary  process  of  law  in  the  subjection 
of  the  property  to  the  payment  of  the  debts. — which  vitiates  the  whole  deed. 
8o.  if  that  motion  and  Intention  be  pr»ved  oUunds.**   Vtmon  v.  Morton,  8- 
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Dana,  26S.  "In  ereiy  audi  assignment  some  delay  is  unaToidable.  It  is 
not,  therefore,  the  fact  of  delay,  but  its  character,  and  the  motive  which  Hctu- 
iited  it,  that  is  deemed  fraudulent  in  taw."  ChrUtopher  v.  Covington,  2  B. 
Mon.  358.  "The  object  of  the  statute  was  to  prevent  deeds,  etc.,  fraudu- 
lent  in  tbeit  inception  and  Intention,  and  not  merely  such  as  in  their  effect 
might  hinder  or  delay  other  creditors.  It  is  the  corrupt  and  covinous  motive, 
the  fraudulent  intention,  mala  mens,  with  which  the  assignment  or  con> 
veyance  is  made,  ttiat  constitutes  the  fraud  against  which  the  denunciatiuns 
of  the  statute  are  directed;  and  without  the  existence  in  fact,  or  presumed  ex- 
istence, of  an  immoral  or  bad  intention  or  motive,  fraud  cannot  perpetrated 
either  at  common  law  or  under  the  statute.  The  motive  is  lo  be  arrived  at 
from  the  facts  and  circumstances  appearing  in  each  particular  case."  Bank  v. 
Huth,  aupra.  In  Bank  v.  Nunes,  80  Ky.  834,  is  this  language:  "In  all  cases 
where  conveyances*  are  made  for  the  ostensible  purpose  of  securing  an  equal 
distribution  among  creditoi  s  of  the  property  of  the  debtor,  the  validity  of  tlie 
conveyance  depends  upon  the  intention  of  the  debtor.  If  the  intention  is  to 
hinder  and  delay  creditors  in  the  enforcement  of  their  demands  againrit  the 
4ebtor,  rather  than  to  secure  an  equitable  distribution  of  the  property  among 
creditors  and  for  their  beneQt,  the  conveyance  is  fraudulent  and  void.  It  is 
not  the  effect  of  such  conveyance  that  determines  their  validity,  for  every  such 
conveyance  in  effect  hinders  and  delays  creditors.  It  Is  tlte  intention  that 
controls,  and  that  intention  cannot  be  better  determined  than  from  the  lan- 
guage of  the  conveyance,  although  it  may  be  established  by  extrinsic  evi- 
dence." In  Cadogan  v.  Kennett,  Cowp.  432,  Lord  Mansfield,  construing 
the  English  statute,  13  Eliz.,  said:  "The  question  in  every  case  is  whether 
the  act  done  is  a  bona  fide  transaction,  or  whether  it  is  a  IriclE  or  contrivance 
to  defeat  creditors."  And  as  said  in  BurriU  on  Assignments,  §  332:  "The 
^ame  test  has  been  referred  to  as  decisive  by  Story  in  his  work  on  Equity  Ju- 
risprudence, and  by  Chief  Justice  Mabsuall  in  U.  8.  v.  ffooe,  3  Crancfa.  73." 

The  preamble  to  the  English  statute,  from  which  our  own  against  fraud- 
ulent conveyances  was  taken,  so  clearly  and  fully  sets  forth  the  reason  and 
object  of  such  enactment  as  to  leave  no  room  for  doubtor  construction.  It  is 
AS  follows:  "For  the  avoiding  and  abolishingof  feigned,  covinous,  and  fraud- 
ulent feoffments,  gifts,  grants,  alienations,  conveyances,  etc.,  more  commonly 
iised  and  practiced  in  those  days  than  hath  been  seen  or  heard  of  herelofure, 
which  feolTments,  etc.,  have  been  and  are  devised  and  contrived  of  malice, 
fraud,  covin,  collusion,  or  guile,  to  the  end,  purpose,  and  intent  to  delay,  hin- 
der, and  defraud  creditors  and  others  of  their  just  and  lawful  actions,  with 
debts,  accounts,  damages,  penalties,  forfeitures,  etc.,  not  only  to  the  let  and 
hinderaiice  of  the  due  course  and  execution  of  law  and  justice,  but  also  to  the 
overthrow  of  all  true  and  plain  dealing,  bargaining,  and  chcvisance  between 
man  and  man,  without  the  which  no  commonwealth  or  civil  society  can  be 
maintained  or  continued."  It  seems  tons  impossible,  looking  at  either  the 
language  or  reason  of  tiie  statute,  to  adopt  any  other  test  of  the  validity  of 
a  deed  of  assignment.  For  having  the  necessary  effect  of  suspending,  and  in 
many  cases  defeating  altogether,  "remedy  by  the  due  course  of  law"  guaran- 
tied by  the  constitution,  it  should  uever,  when  attacked  by  a  complaining 
creditor,  be  upheld,  if  madein  bad  faith  and  tainted  withfraud.  Accordingly, 
as  held  in  Vernon  v.  Morton,  though  such  deed  l>e  made  upon  a  good  consid- 
eration, or  for  the  just  and  equitable  purpose  of  securing  an  equal  distribution 
of  the  effects  among  all  his  creditors,  yet.  if  the  intention  in  the  execution 
of  it  be  to  delay,  hinder,  or  defraud  them,  such  an  intention  entering  into  and 
producing  it  will  vitiate  the  whole  deed.  And.  as  said  in  ChrUtophtry.  Cot^ 
ington,  in  every  such  assignment  some  delay  is  unavoidable ;  but  it  is  not  the 
factof  delay  or  liinderance,  but  the  intent  or  purpose  which  actuates  the  assign- 
ment, that  stamps  it  as  bona  fide  or  fraudulent.  Ab,  then,  it  is  not  the  act- 
ual tendency  or  effect    such  a  deedi  but  the  intmt  vUli  wUefa  it  is  loadei 


Digiiized  by  Google 


Ky.]  BANK  OF  OOHHBBCI  V.  PATNI.  868 

tliat  determines  the  question  of  its  validity,  it  follows  that.  If  it  be  a  trick  or 
^iitrivance  for  the  debtor's  own  advantage,  an  equal  and  honest,  distribution  of 
bis  estate  among  his  creditors  beinga  secondarvand  subordinate  consideration, 
or  part  of  a  plan  or  scheme  previously  concocted,  in  pursuance  of  which  cred- 
itors are  Intended  to  be  or  have  been  deceived  into  false  security,  overreached 
and  defrauded,  then  the  transaction  should  be  held  tainted,  and  the  deed  viti- 
ated and  void.  It  does  not  appear  that  the  assignee  or  the  beneSciaries  under 
the  deed  participated  in  the  fraud  imputed  to  the  grantors,  nor  is  it  necessary 
they  should  have  done  so  in  order  to  render  it  invalid;  for,  as  recently  held  by 
this  court,  an  assignee  for  the  benefit  of  creditors  generally,  is  not  a  purchaser 
for  value.  He  stands  in  the  position  of  his  assignor,  and  can  assert  no  equity 
that  could  not  be  asserted  by  the  debtor  himself.  BridgfuTd  v.  Barbour,  80 
Ky.  529;  Dietz's  Assignee  v  Satcliffe,  Id.  650.  Kor  does  it  affect  the  ques- 
tion that  in  setting  aside  the  deed  the  attacliing  creditor  may,  to  tht;  partial 
exclusion  of  others,  be  paid  his  entire  debt.  For  it  is  not  the  right  of  a  debtor, 
unless  in  good  faith  and  legally  done,  to  deprive  any  creditor  of  the  remedies 
given  bylaw,  and  theinjuiyto  those  who  choose  to  abide  by  a  fraudulent 
deed  Is  of  less  consequence  than  the  necessity  of  enforcing  "true  and  pl;un 
dealing  between  man  and  man. "  In  testing  the  deed  of  assignment  in  ques- 
tion by  the  rules  mentioned,  so  plainly  in  accord  with  the  letter,  object,  and 
scope  of  the  statute,  the  first  inquiry  that  naturally  arises  is  why,  if  the  in- 
tent of  Fayne  &  Vlley  was  to  make  an  honest,  fair,  and  fall  toansfec  of  their 
estate  for  the  benefit  of  crttlitors,  it  was  not  d(me  In  July.  The  hopeless 
bankruptcy  of  the  fim  was  then  known  to  them;  its  business  was  at  an  end, 
and  practically  abandoned.  The  record  places  it  beyond  question  that  their 
leading  and  controlling  purpose  was  to  Inlng  about  a  composition  settlement 
with  creditors,  whereby  to  obtain  a  release  from  their  debts,  and  get  posses- 
sion of  and  destroy  the  outstanding  warehouse  receipts  which  were  indispu- 
table evidence  of  their  crimtmU  violation  of  law.  It  is  eq^ually  clear  that  the 
assignment  was  a  secondary  consideration,  and  not  made  until  they  were  ad- 
vised uid  became  satisfied  the  main  object  could  not  be  accomplished  wiUiout 
it.  They,  therefore,  in  order,  using  the  languid  of  Payne,  **  to  hold  the  thing 
in  its  present  shape  until  ripe  for  settlement, "  not  only  delayed  until  ideptem- 
ber  what  good  faith  to  their  creditors  required  done  in  July,  but  intentiooally 
and  studiously  kept  the  true  condition  tit  the  firm  in  tiie  mean  time  concealed 
from  Uiem.  But,  as  most  of  the  debts  were  falling  due,  and  suits  would  be 
commenced  for  their  collection  unless  an  arrangement  deferring  payment  could 
be  made,  they  got  all  of  them  renewed  but  th&  due  to  tlie  BreckinridgK  Bank 
by  falsely  representing  they  still  had  the  bagging  for  which  the  receipts  were 
given.  The  Breckinridge  Bank  is  not  shown  to  have  had  any  greater  claim 
upon  them  than  the  others;  and  the  only  reason  for  discriminating  In  its  favor, 
by  paying  its  debt  in  full  when  they  knew  their  estate  was  not  sufficient  to 
pay  one-Mlf  of  the  wh<^e  indebtedness,  was  Uiat  it  was  necessarjF  to  prevent 
suit  by  it,  and  the  consequent  exposure  of  the  condition  iA  the  firm,  which  it 
was  their  purpose  to  Uien  conceal.  The  same  motive  induced  Payne  to  leave 
Louisville  after  the  debts  were  renewed,  for  he  admits  he  left  to  avoid  inquiry 
and  investigation  by  the  creditors.  The  time  and  circumstances  under  which 
the  deed  was  executed,  and  the  false  statement  made  the  next  day  in  news- 
papers, show  the  same  leading  and  consi3t«nt  purpose  to  deceive  creditors  as 
to  the  actual  condition  of  tiie  firm  and  their  methods  of  business,  and  thus 
more  certainly  bring  about  the  settlement,  and  enable  them  to  secure  posses- 
sion of  the  warehouse  receipts.  The  evidence  makes  it  plain  to  us  that  the 
deed  was  executed,  not  ingood  fiUth,  and  with  intent  to  deal  fairly  and  justly 
by  creditors,  but  in  furtherance  and  as  part  of  a  scheme  devised  by  the  deb^ 
ors  to  obtain  an  advantageous  settlement,  and  to  prevent  the  enforcement  of 
the  statute  violated  by  them,  in  the* accomplishment  of  which  th^y  bad  already 
deceived*  defrauded,  and  wronged  their  creditors.    To  adjudge  such  deed 
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valid  merely  because  under  it  tbere  may  be  an  equal  distribution  of  such  of 
their  estate  aa  the  debtors  may  hare  seen  proper  to  give  up,  would  be  neither 
wise  policy  nor  sound  morals.  The  j  udgment  of  the  lower  court  is  overruled, 
for  further  proceedings  consistent  with  this  opinion. 

Pbyob,  0.  J.,  {dtsitentinff.)  The  intent  of  the  grantor,  in  making  a  con- 
veyance, or  the  assignor,  iu  making  an  assignment,  is  the  important  inquiry 
in  determining  the  validity  of  the  instrument  when  assailed  for  fraud ;  and  if 
the  motive  for  making  the  conveyance,  and  the  purpose  to  be  afifected  by  it, 
is  illegal  if  can-ied  out,  the  conveyance  wilt  be  cancel^.  That  this  is  the  un- 
doubted rule  to  be  applied  between  the  debtor  and  grantor  on  the  one  side 
and  his  creditors  on  the  other  will  not  be  denied.  In  fact,  there  is  no  essen- 
tial difference  between  my  associates  and  myself  as  to  this  general  doctrine, 
but,  when  applied  to  the  (acts  of  the  particular  case,  I  feel  compelled  to  dissent 
from  the  opinion  rendered.  This  conveyance  is  assailed  by  the  appellant,  one 
of  the  creditors  of  Payne  &  Yiley,  on  the  ground  tliat  it  was  made  to  delay, 
hinder,  or  defraud  their  creditors,  and  therefore,  under  the  statute  ;igain3t 
fraudulent  conveyances,  is  void.  The  assignment  was  adjudged  valid  by  the- 
court  below,  and  that  judgment  has  been  reversed.  I  maintain~F£r«£,  that 
no  creditor  has  been  defrauded  by  the  execution  of  the  conveyance,  or  hindered 
and  delayed  in  the  collection  of  their  debts;  seooiid,  that  if  the  debtors  were 
insolvent  when  they  made  the  assignment,  and  by  its  terms  disposed  of  all 
their  property  for  creditors,  without  preference  and  receiving  no  advantage 
to  themselves  to  the  prejudice  of  creditors,  the  chancellor  will  not  look  to  the 
motive  InQuencing  the  debtors  in  its  execution ,  that  although  the  principal 
object  in  making  the  assignment  was  the  hope,  expectation,  or  belief  on  the 
part  of  the  debtors  that  the  creditors  would  release  them  from  the  balance  of 
their  debts,  or  would  decline  to  prosecute  them  forcrimes  committed  originat- 
ing out  of  their  business  transactions,  such  purposes  or  intention  cannot  affect 
the  validity  of  the  Instrument,  unless  an  agreement  to  compoand  the  ftiony 
has  been  shown,  or.  by  the  terms  of  the  argument,  the  title  was  to  vest  in 
the  assignee  for  creditors  on  such  a  oondltlon.  I  shall  assume,  therefoie,  that 
I^yne  &  Yiley  commenced  a  system  of  fraud  by  repeated  promises  to  pay, 
and  the  renewal  of  paper  to  the  banks,  so  as  to  give  them  ample  time  to  pre- 
pare  for  an  assignment  that  would  result,  in  their  opinion,  in  the  dellTOry  to 
them  of  thetr  warehouse  receipts  by  their  creditors,  and  in  that  manner  escape 
all  criming  responsibility.  The  concession  made  is  broader,  perliaps.  than 
the  facts  justify,  but  necessary  to  meet  the  legal  questions,  or  ratlier  Uie  view 
taken  of  this  case  by  my  associates. 

If  the  purpose  to  be  effected  by  the  assignment  is  ill^al,  that  is.  if  the  ille- 
gal consideration  becomes  a  part  of  it,  either  expressly  or  by  fAtr  construction^ 
or  is  to  be^carried  out  by  the  parties  intended,  whether  by  secret  agreement 
or  otherwise,  then  the  assignment  is  void.  When  absolute  and  unconditioualr 
and  the  assignment  Is  made,  not  only  to  secure  honest  debts,  but  all  the  bona 
Jlde  debts  of  the  grantor,  then  the  motive  to  constitute  the  fraud  must,  in 
some  manner,  enter  into  the  transaction  itself  la  order  to  afitect  innocent 
parties  or  honest  creditors.  The  reason  is  that  it  is  unlawful  for  a  dishonest 
man,  one  whose  life  has  been  mainly  devoted  to  defrauding  others,  to  make 
an  assignment  for  the  bene6t  of  uU  his  creditors;  and,  although  the  prime 
purpose  ia  the  belief  on  the  part  of  the  debtor,  at  the  time  he  executes  it,  that 
bis  creditors  will  then  be  merdfnl  to  him,  and  relieve  him  from  punishment 
for  crime,  it  Is  not  such  a  motive  as  should  c&use  the  chancdior  to  cimcel  a 
conveyance  equitiible  in  all  of  its  terms  and  just  in  its  results.  Where  the 
intent  is  unlawful,  and  enters  into  the  agreement.  It  Is  not  doubted  ttiat  tlie 
conv^ance  is  void.  The  sufficiency  of  the  consldraation  in  such  A  case  will 
no^  uphold  the  conveyance,  and,  as  w:is  'said  in  Vernon  t.  Jforton,  8  Dana, 
217,  if  the  object  be  to  delay  and  hinder  creditors,  the  jost  and  equitable 
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distribotion  of  the  effects  among  all  creditors"  wUl  not  save  the  coDveyance. 
Men  do  naaiiy  lawful  acts  from  Impure  or  improper  motives,  but  the  vicious 
purpose  will  Dot  of  itself  reuder  that  unltiwf  ol  that  without  it  would  be  law- 
ful. It  was  the  duty  of  the  debtors  io  this  casci  both  in  law  and  morals,  to 
secure  equality  among  their  creditors.  The  oUims  upon  them  by  those  they 
bad  defrauded,  as  well  as  otlier  creditors,  demanded  of  the  debtoi's  in  their  in- 
solvent condition  that  an  assignment  should  be  made.  Tliey  could  make  no 
preference,  and  when  providing  for  creditors  they  were  compelled  to  secui'd 
equality  to  all.  The  act  of  an  insolvent  debtor  in  producing  equality  between 
creditors  in  the  distribution  of  his  assets  is  both  commendable  and  lawful, 
and  when  done  it  is  immaterial  what  motive  prompted  the  debtor  in  its  exe- 
cution. The  motive  may  be  corrupt,  but  when  no  creditor  has  been  injured 
by  it,  and  no  iidvantage  obtained  by  the  debtor  under  it,  either  by  an  agree- 
ment with  creditors  or  others,  the  net  is  lawful,  and  the  transaction  sliould 
nut  be  disturbed.  The  creditor  who  has  been  provided  for  with  all  others 
under  the  same  instrument  will  not  be  listened  to  because  his  vigilance  bas 
enabled  him  to  discover  an  impure  motive  on  t)ie  part  of  the  debtor  in  its  ex- 
ecution. The  assignment  had  been  accepted  by  the  assignee,  and  also  by 
nearly  alt  the  creditora,  Including  the  president  of  the  appellant,  before  the 
latter  obtiuned  its  attachment;  but  it  is  alleged,  and  doubtless  true,  thatwhen 
the  assignment  whs  accepted  or  the  resolution  passed,  directing  the  assignee 
to  sell  and  pay  creditor  as  soon  as  practicable,  and  fur  which  the  president  of 
the  appellant  voted,  the  latter  was  not  aware  of  the  contents  of  the  assign- 
ment, or  Uie  motives  causing  the  execution  of  the  instrument.  While  one 
cannot  be  estopped  by  reason  of  the  existence  of  facts  he  could  not  have  as- 
certained, and  I  do  not  propose  to  rest  the  determination  of  that  case  on  the 
doctrine  of  estoppel,  it  shows  the  danger  in  permitting  mere  intent  and  mo- 
tive to  invalidate  an  instrument  lawful  in  itself,  protecting  the  rights  of  all 
axtd  injuring  no  one.  What  facts  were  discovered  and  really  exuted  ?  It 
was  ascertained  that  Payne  &  Viley  had,  in  dealing  with  tlie  appellant  (a 
bank)  and  many  other  banks,  subjected  themselves  to  a  prosecution  for  felony 
by  reason  of  certain  warehouse  receipts  they  had  deposited  as  collaterals;  that 
tbey  were  or  had  been  maturing  a  plan  to  compromise  with  creditors,  and  get 
possession  of  those  receipts  that  evidenced  their  crime;  that  in  order  to  do 
this  they  obtained  renewals  of  their  paper  from  time  to  time  until  a  period 
had  been  reached  when  they  could  make  an  assignment,  and  bring,  as  they 
believed*  the  creditors  to  the  desired  compromise.  They  then  made  the  as- 
signment, with  all  their  motives  unknown  to  any  creditor,  and  it  is  now  held 
that  the  discovery  of  the  fraudulent  purpose  must  cancel  the  deed,  and  give 
the  assets  to  the  attaching  creditor,  to  the  exclusion  of  all  others.  The  In- 
tent, purpose,  and  belief  formed  no  part  of  the  contract,  but  was  the  induce- 
ment to  do  an  act  which  every  principle  of  equity  and  justice  demanded 
should  be  done.  That  which  was  lawful  is  set  aside,  and  that  wtiich  seems 
to  me  to  be  inequitable  and  unjust  directed  to  be  substituted  by  the  chancellor. 
It  is  proper  to  examine  the  cases  in  which  the  general  doctrine  as  to  inti'ut 
on  the  part  of  the  grantor  has  been  applied,  and  the  utterances  made  in  the 
opinions  delivered,  now  relied  on  as  establisliing  the  principle  to  be  followed 
by  the  chancellor  in  the  present  case.  The  facts  and  circumstances  connected 
with  those  cases  may  be  and  are  essentially  difterent  from  the  one  under  con- 
sideration, and  therefore  the  propriety  of  making  the  investigation  to  see 
how  this  doctrine  has  been  applied,  so  as  to  enable  us  to  distinguish  the  one 
class  of  cases  from  the  otlter.  It  will  be  found  that  those  utterances  were  made 
either  in  cases  where  there  was  no  fraud  establisbed.  as  in  Vernon  v.  ifm-ton, 
8  Dana,  263;  Bank  t.  ifutA,  4  B.  Mon.  423,— or  in  cases  where  the  fraud- 
ulent motive  or  intent  affected  the  rights  of  creditors,  or  resulted  in  some 
advanbige  to  the  debtor  or  the  grantor.  Xn  the  case  of  Ward  v.  Trotter,  3 
Hon.  1,  the  consideration  was  sulficient,  but*  the  fraudulent  intent  appear^ 
v.8s.w.no.9 — 65 
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ing  on  the  face  of  the  deed,  it  was  held,  as  a  matter  of  law,  that  the  deed  was 
void.  The  facts  being  conceded,  the  legtil  question  was  alone  raised.  The 
recital  in  tlie  deed  in  that  case  was  that  the  debtor  had  ample  property  to  pay 
bis  debts,  but  made  the  conveyance  to  prevent  a  sacrifice  of  his  property. 
In  the  late  case  of  Bank  v.  Nunea,  80  Ky.  334,  the  debtor  made  an  assign- 
ment  of  like  character,  the  deed  expressing  on  its  face  that  he  tuid  ample  es- 
tate to  pay  his  debts,  but,  to  prevent  a  sacrtUce  of  his  property,  he  conveyed 
It  to  an  assignet.'  for  his  creditors.  Extraneous  proof  might  Iiave  been  offered, 
in  thtj  absence  of  such  a  stipulation  in  eitlier  deed,  that  the  grantor  had  am- 
ple property  to  pay  his  debts,  and  the  chancellor  would  have  canceled  the  con- 
Teyances.  Suppose,  however,  an  assignment  is  made  declaring  the  insolv- 
ency of  the  debtor,  and  his  purpose  to  have  his  creditors  sliare  equally  in  his 
assets;  but  It  appears  that  the  debtor  said,  at  the  time  of  its  execution,  he 
made  it  to  prevent  creditors  from  suing  him,  and  require  them  to  purchase 
his  property  for  more  than  its  value,  or  that  he  had  forged  a  note  on  B.,  one 
of  his  creditors,  and  he  believed  unless  be  made  the  assignment  B.  would 
prosecute  him;  that  but  for  the  fear  of  a  prosecution  he  would  not  make  the 
conveyance.  Kow,  ouglit  the  chancellor,  at  the  instance  of  a  creditor  in  either 
instance,  to  disregard  an  assignment,  placing  all  on  terms  of  perfect  equalityt 
for  the  l>enelit  of  one  creditor,  by  reason  of  a  notice  or  intention  unknown  to 
any  cn^ditor,  and  communicated  only  to  the  confidential  friends  and  advisers 
of  the  debtors?  Opinion  after  opinion  may  be  found  where  the  consideration 
is  sufficient,  and  the  creditors  placed  on  terms  of  perfect  equality,  and  still 
the  assignment  has  been  held  fraudulent,  because,  on  its  face  or  by  its  very 
terms,  the  intent  of  the  debtor  is  made  manifest,  as  in  the  cases  cited,  where 
the  debtor,  in  bis  assignment,  says  that  be  has  an  ample  estate  to  pay  his 
debts,  but  to  prevent  a  sacrifice  by  creditors  he  transfers  his  property  for  the 
benefit  of  all.  In  those  cases  the  intent  to  hinder  is  plain,  and  as  a  matter  of 
law,  from  the  recital,  the  assignments  will  be  held  fraudulent.  So  we  see. 
from  those  cases,  what  is  meant  by  canceling  a  conveyance  made  to  hinder 
and  delay  creditors,  although  it  be  made  upon  a  good  consideration,  or  for 
the  just  and  equitable  purpose  of  securing  an  equal  distribution  between  cred- 
iters.  Such  intention  must  not  only  produce  but  enter  into  the  execution  of 
the  instrument.  Although  the  consideration  is  sufficient,  if  the  intent  to 
hinder  and  delay  appears,  the  assignment  will  be  disregarded.  The  mere 
declaration  of  the  intent  or  the  purpose,  or  where  devices  have  been  resorted  to 
in  order  to  accomplish  the  Intent,  when  Jiofact  appears  showing  abinderance 
or  delay,  but,  on  the  contrary,  it  appearing  there  was  neither,  the  chancellor 
will  not  long  hesitate  before  pronouncing  the  act  valid.  There  Is  no  benefit 
reserved  in  this  assignment  to  the  debtors;  nothing  compulsory  on  the  as- 
signee or  the  creditors,  the  assignee  being  required  to  sell  as  soon  as  practi- 
cable and  pay  the  debts.  The  hope, — expectation. — the  motive  made  known 
only  to  counsel  and  friends,  cannot  affect  the  rights  of  creditors.  If  the  rule 
of  equity  is  applied,  as  in  the  piineipal  opinion,  and  the  fraud  practiced  on 
creditom  prior  to  the  assignment,  and  traced  to  the  day  of  its  execution,  is  to 
affect  creditors,  to  what  extent  is  the  doctrine  %o  be  carried?  Can  a  debtor 
who  has  defrauded  bis  creditor  make  a  general  assignment?  If  so,  what 
meremotiveor  intent  will  defeat  it?  Every  Intent  that  is  not  innocent.  Bat 
what  if  carried  out  would  be  unlawful,  most,  if  this  rule  is  established,  be 
the  guide?  Innocent  beneBciaries,  whose  rights  are  secured  by  it,  must  al- 
ways be  governed  by  the  intent  of  the  maker,  althougli  the  act  done  is  lawful, 
or  field  for  judicial  speculation  Is  opened  that,  in  my  opinion,  places  the  bon* 
est  creditor  at  the  nieroy  of  the  insolvent  debtor,  who,  while  he  cannot  prefer 
under  the  statute,  may  protect  his  favored  creditor  by  a  general  assignment 
with  a  fraudulent  intent,  that  the  latter  may  obtain  his  attachment  and  se- 
cure his  debt.  The  barriers  against  fraud  are  removed,  and  the  dishonest 
invited  to  enter.   The  panlsbment  inflicted  on  the  maker  of  snob  an  lostni- 
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ment  is  but  what  he  invitee  and  is  willing  to  receive  for  the  protection  of  his 
favored  creditor.  The  innocent  are  made  to  suffer  for  the  motive  nnd  inten- 
tion of  the  wrong-doer,  that  forms  no  part  of  a  contract  that  is  legal,  just, 
and  equitable  to  all.  I  concede,  as  all  the  authorities  say,  that  an  intent  to 
defraud,  when  established,  avoids  the  assignraent;  but,  says  Mr.  Barrett,  in 
his  work  treating  of  this  subject:  "In  determining  whether  an  assignment 
is  or  is  not  fraudulent  against  creditors,  the  question  is  said  to  be  not  whether 
fraud  may  be  committed  by  the  assignee,  but  whether  the  provisions  of  the 
instrument  are  such  that  when  carried  out  according  to  their  apparent  and 
reasonable  intent  they  will  be  fraudulent  In  their  operation."  Wliat  is  the 
assignee  required  to  do  under  the  assignment  in  this  case?  He  is  to  sell  the 
property  in  a  reasonable  time,  and  divide  the  proceeds  between  creditors.  No 
felony  has  been  compounded  or  criminal  prosecution  f^ndoned,  but,  on  the 
contrary,  as  appears  from  the  record,  no  such  proposition  would  be  listened  to 
by  creditors,  and  the  debtors  sought  refuge  from  prosecution  in  going  to 
the  domlnicm  ot  Canada.  That  the  debtors  defrauded  the  appellants  aa  well 
as  many  other  banfcs,  who  are  now  claiming  an  equal  distribution  with  it,  is 
evident.  That  they  delayed  and  postponed  the  time  for  making  the  assign- 
ment  by  false  promises,  in  order  to  accomplish  their  purpose,  which  was  to 
avoid  proaecutlon,  is  equally  manifest;  but  while  this  fraud  and  delay  and 
fblae  promises  aSeoted  one  creditor  as  mut^  as  another,  in  what  manner  did  . 
an  assignment  for  the  benefit  of  every  creditor  Payne  &  Ylley  had.  hinder,  de- 
lay, or  defraud  mditors  in  the  c(dlection  ct  their  debts?  They  may  have  de> 
frauded  them  by  constant  promises  to  pay.  and  delayed  the  bringing  of  any 
action  against  tbem  for  the  purpose  of  making  the  general  assignment,  but 
at  last  In  what  manner  la  that  assignment  fraudulent  in  its  operation,  and  In 
what  respect  does  it  hinder  and  delay  creditors?  The  response  must  be  that 
It  neither  hinders,  del^,  nor  defrauds  creditors,  and  Is  jost  such  a  dis- 
tribution of  the  asaete  as  the  debtors  sliould  have  made,  and  such  as  the 
law  required  them  to  make.  Payne  ft  Vil^  haddivested  themselves  of  all  title 
to  the  property.  The  eetate  was  in  the  hands  of  an  assignee  for  the  beneflt 
of  those  entitled  to  it.  The  dday  was  only  such  aa  pertains  to  every  ordinary 
assignment,  and  the  fact  that  the  debtors  believed  that  this  one  apparmt  evi- 
dence <^  honesty  would  appeal  to  the  mercy  of  enraged  creditors  affords  no 
reason  In  law,  equity,  or  justice  for  the  interference  of  the  chancellor  and  the 
cancellation  of  the  assignment 

"Assignments  must  be  lUwolutely  and  fairly  made  for  the  genuine  purpose 
of  paying  honest  debts,  and  not  for  the  use  and  benefit  of  the  grantor,  or  to 
hinder  and  delay  creditoi^, "  etc.  State  v.  SenoUt,  37  Mo.  501.  This  is  a 
correct  rule,  but  it  does  not  mean  that  if  made  with  the  intention  merely  to 
nse  it  for  the  benefit  of  the  grantor  to  accomplish  some  vicious  purpose,  that 
it  is  fraudulent  as  to  creditors  who  are  not  parties  to  the  wrongful  intent. 
The  assignment  Is  for  the  benedt  of  all  creditors.  It  vests  the  assignee  with 
the  absolute  title,  and  no  right  to  use  it  for  a  bad  purpose  exists  with  the 
grantor  without  the  assent  of  the  beneficiaries  in  the  deed;  and  when  that 
assent  is  obtained,  or  the  right  of  the  creditor  to  the  property  or  its  proceeds 
is  made  to  depend  on  the  exercise  of  such  a  use  by  the  grantor,  the  instrument 
is  then  fraudulent  and  void.  Prior  to  the  act  of  1856  a  debtor  in  this  state, 
although  Insolvent,  could,  in  good  faith,  secure  one  creditor  in  preference  to 
all  others.  Now.  suppose,  as  the  law  then  existed,  the  debtor  hud  secured  an 
honest  debt  to  a  bona  fide  creditor,  the  security  being  fair  and  reasonable  in 
its  terms,  but  it  appeared  that  the  intent  of  the  debtor  was  to  secure  the  one 
creditor  so  as  to  force  a  compromise  with  the  other  creditors  by  which  they 
could  be  Induced  to  take  less  than  the  real  amount  of  their  debts.  This  intent 
is  unknown  to  the  secured  creditor,  but  he  stands  innocent  of  any  wrong. 
Now,  will  it  be  maintained  that  the  deed  is  fraudulent  as  to  this  creditor  be- 
cause   the  improper  nse  the  debtor  supposes  he  madeof  it?  Surelj'  not.  In 
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the  invotigRtlon  of  thla  caMi  sinoe  the  original  opinion  was  delireredd  have 
TC-id  the  ciise  of  Brooke  v.  MarbwHt  11  Wheat.  78»  the  opinion  delivered  bjr 
Chief  Justice  Marshall,  a  ease  bearing  a  striking  analogy  to  the  case  before 
me,  and  one  not  before  tlie  court  when  this  oase  was  considered.  Fitzhagh 
had  executed  his  notes  for  large  sums  of  money  in  December,  1819,  and  forged 
the  names  of  certain  parties  as  indorsers  of  the  paper,  and  then  diaooanted  the 
notes  in  certain  banks.  Fitzhugh.beinguuHblittomeettbepapBratmaturity, 
with  a  view  of  pacifying  the  banks,  executed  to  one  Marberry  a  deed  to  valu- 
able property  for  the  .bbaefit  of  the  defrauded  creditors,  they  to  be  Brst  paid, 
and  tlie  balance,  if  any,  to  go  to  the  unpreferred  creditors.  Fitzhugh  then 
fled  tlie  country,  and  the  unsecured  creditors  obtained  their  attachments  that 
were  levied  on  the  property.  They  contended  that  the  consideratioD  of  the 
conveyance  was  illegal,  because  executed  for  the  purpose  of  suppreesing  a 
prosecution  by  the  banks  for  the  felony.  The  testimony  in  the  case,  says  the 
great  jurist,  "  was  abundantly  sufficient  to  justify  the  jury  in  drawing  the  in- 
ference that  the  deed  was  executed  by  Fitzhugh  In  hope  that  payment  of  the 
forged  notes  would  enable  him  to  escape  a  prosecution,  and  that  the  same  hope 
was  entertained  by  Marberry,  the  assignee."  The  jury,  at  the  instance  of  the 
banks,  was,  in  substance,  instructed  by  the  court  belpw  "that  if  this  purpose 
or  motive  on  the  part  of  Fitzhugh  and  Marberry  was  unknown  to  the  banks, 
and  accepted  by  them  without  any  agreement,  express  or  implied,  to  suppress 
or  forbear  the  prosecution  of  Fitzhugh.  they  must  Qnd  for  the  banks."  This 
instruction  excepted  to,  and  the  creditors  asked  the  following  instruction: 
"That  if,  from  the  evidence,  the  jury  believed  that  the  deed  was  devised  and 
executed  by  Fitzhugh,  and  procured  and  acc^ted  by  Marberry,  with  the  mo- 
tive and  intent  and  for  the  purpose  and  object  of  suppressing  a  prosecution 
against  Fitzhugh  by  prevailing  with  the  holders  of  the  forged  notes  to  forbear 
and  forego  a  prosecution  for  the  forgeries,  that  tlien  the  deed  is  fraudulent 
and  void  in  law  as  to  the  plaintifts. "  The  instruction  was  refused.  The  chief 
justice,  in  discussing  ttus  last  instruction,  says,  in  substance,  that  it  is  of 
doubtful  meaning,  and,  if  confined  to  the  stipulations  of  the  deed,  is  in  con- 
flict with  the  instruction  given  for  the  banks;  "but  if  counsel  is  to  be  undt^r- 
stood  as  asking  the  court  to  say  that  if  the  deed  was  to  be  used  by  Marberry 
as  an  instrument  by  which  to  procure  ttie  suppression  of  tlie  prosecution,  that 
being  the  condition  on  which  the  holders  of  the  forged  notfs  were  to  entitle 
themselves  to  its  advantages,  it  was  fraudulent  and  void  as  to  the  plaintiff, 
there  can  be  no  doubt  but  that  the  instruction  should  have  been  given,"  etc 
The  counsel  for  the  plaintiffs  also  asked  the  court  to  instruct  the  jury  "that 
if  the  great  majority  of  creditors,  in  number  and  value,  of  said  Fitzhugh,  were, 
by  means  of  said  deed,  unjustly  and  purposely  hindered,  delayed,  and  defeated 
in  their  proper  suits  and  remedies  for  the  recovery  of  their  said  debts  on  the 
absconding  Fitzhugh,  and  that  the  deed  was  executed  with  the  purpose  of  de- 
feating all  legal  recourse  in  behalf  of  the  unsecured  creditors  against  the  prop- 
erty of  Fitzhugb,  Uien  the  deed  is  fraudulent  and  void."  This  instruction 
was  refused,  and  for  the  reason  that  the  debto^  had  the  right  to  prefer  one 
creditor  over  another.  In  disciusing  the  facts  of  that  case  the  chief  justice 
said:  "This  act  was  entirely  consistent  with  law.  His  right  to  give  the  pref- 
erence is  not  questioned,  nor  is  the  validity  of  the  consiileration,  so  far  as  is 
removed  from  creditors,  suspected  with  any  vicious  principle  or  in  any  man- 
ner brought  in  doubt.  Everything  on  the  part  of  creditors  is  exceptionally 
fair  and  legal. "  The  case  cited  meets  directly  the  question  of  motive  and  in- 
tent, where  the  act  done  is  lawful,  and  the  intent  alone  of  the  grantor  when 
executing  it  is  vicious.  Here  the  creditors  connived  at  no  fraud  or  vicious 
act  on  the  part  of  the  debtor.  The^  were  innocent  in  their  acceptance  of  a 
writing,  lawful  on  its  face,  just  and  equal  to  all,  of  any  impure  motive  on  the 
l»rt  of  the  maker.  Creditors  are  entitled  to  demand  equity  when  their  debtor 
is  insolvent  and  undertakes  to  make  provisions  for  them.  The  principto  reo- 
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ognized  In  Brookn  t.  Marhury  should  apply  with  greater  force  in  this  case, 
because  there  a  certain  class  of  creditors  were  preferred,  but  here  all  are  placed 
on  an  equid  footing.  The  legislature  of  this  stute  affords  a  guide  to  the  chan- 
cellor when  called  on  to  det,ermine  the  validity  of  such  assignments.  The 
statute  in  regard  to  fraudulent  conveyances  is  not  only  in  force,  but  by  section 
1  of  article  2,  same  chapter,  it  is  provided  *'  that  every  sale,  mortgage,  assign- 
ment made  by  debtm,  and  every  judgment  suffered  by  any  defendant,  or  any 
act  or  device  done  or  resorted  to  by  a  debtor  in  contemplation  of  Insolvency, 
and  with  the  design  to  prefer  one  or  more  creditors,  to  the  exclusion,  in  whole 
or  in  part,  of  others,  shall  operate  as  an  assignment  and  transfer  of  alt  the 
property  and  effects  of  such  debtor,  iind  shall  inure  to  ihe  benefit  of  all  his 
creditors."  Insolvent  debtors,  in  their  effort  to  secure  creditors,  often  gave 
priority  by  mortgages  and  assignments  to  those  more  vigilant  than  others;  and 
to  prevent  such  a  preference,  and  place  all  creditors  on  terms  of  equality,  when 
the  insolvent  debtor  attempted  to  prefer,  by  any  plan  or  device  whatever,  it 
was  provided  that  such  a  preference  should,  by  operation  of  law,  pass  the 
whole  at  the  debtor's  estate  to  his  creditors.  The  law  makes  the  assignment 
for  him,  and  all  are  permittid  to  shiire  equally  in  the  assets,  subject  to  exist- 
ing liens,  or  such  as  are  given  by  the  statute.  The  securing  of  one  creditor 
by  the  debtor,  when  in  this  insolvent  conditiuu,  has  been  held  by  this  court, 
in  repeated  decisions,  to  evidence  his  design  to  prefer.  So,  In  July,  1884,  or 
at  the  time  the  assignment  was  made,  and  Jong  before,  these  insolvent  debtors 
could  have  made  no  preference  Iwtween  creditors  without  being  guilty  of  con- 
structive fraud,  and  passing  their  whole  estate  to  all  creditors.  The  limita- 
tion to  a  proceeding  for  constructive  fraud  in  such  a  case  Is  six  montlis,  and, 
if  assailed  by  a  creditor  within  that  time,  the  chancellor  would  have  said  to 
Payne  &  Viley,  "You  have  violated  the  statute  by  giving  a  preference,  and  I 
will  now  do  what  you  should  have  done, — pass  your  whole  estate  in  the  hands 
of  a  trustee  or  commissioner  for  the  benetit  of  all  your  honaflde  creditors." 
So  these  debtors  could  secure  no  creditor,  or  make  terms  with  any,  because  it 
would  have  resulted  In  an  assignment  to  all;  but,  when  they  make  an  assign- 
ment to  all,  they  are  then  told  that  the  intent  was  vicious,  and  therefore  the 
doctrine  of  equality  is  disregarded,  and  the  attaching  creditor  is  at  last  given 
the  preference  over  all  others.  Payne  &  Yiley  occupied  the  anomalous  posi- 
tion of  twing  unable  to  secure  one  creditor,  and,  in  their  condition,  unable  to 
secure  all.  They  had  progressed  so  far  with  their  fraud  and  their  vicious  mo- 
tives leading  to  the  assignment  that  no  act,  however  lawful,  done  by  them, 
could  be  free  from  the  taint  of  fraud  or  corrupt  intent.  The  policy  and  wis- 
dom of  the  legislature  pointed  out  to  thedebtorS  the  path  they  were  to  pursue 
in  their  deplorable  condition,  and,  while  they  may  have  obscured  it.  in  being 
prompted  by  an  unlawful  motive,  the  act  itself  being  lawful,  innocent  parties 
will  hold  under  it.  Every' principle  of  law,  justice,  and  equity  ^vill  sanction 
the  act,  while  no  judge  or  chancellor  can  approve  the  motive  prompting  its 
execution.  Other  questions  have  arisen,  about  which  a  difference  of  opinion, 
exists,  but  I  am  content  to  confine  my  views  of  ttie  case  to  the  principal  ques- 
tion involved.  My  individual  opinion  is,  although  not  necessary  to  the  de- 
cision of  tliis  case,  that  no  general  assignment  can  in  any  case  be  held  fraud- 
nlent  by  reason  of  the  equities  of  the  stotute  in  regard  to  preferences,  unless 
the  creditors,  or  some  of  them,  participate  In  the  fraud. 


Oirr  OF  IxnrraviLiJB  v.  Kate  et  al. 

Kaye  et  al.  o.  Moody. 
(Oowrt  of  Appeaia  of  KeniwHty.   April  5, 1888.) 

1,  JUDICIAI.  SUiSB — REBAI.B — LlABILITT  OW  PURCHXaBR'S  SdBETT. 

A  purchaser  of  mortgaged  lands  ab  Jodlclal  sale  paid  a  prioe  rafllvlent  to  satisfy 
the  mortgage  and  aooroed  taxes,  executing  bonds  with  surety  for  the  purchase 
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mon^.  Being  unable  to  par  the  bondB,  he  and  the  surety  nmenderad  tiie  lands 
Into  court  to  be  resold.  On  the  second  sale,  the  amoont  realised  was  tDsnffldent  to 
pay  the  mortgage  and  taxes.  Held^  that  Uie  mortgagee's  failure  to  Issue  exeentton 
upon  the  bonds  for  the  defldencj  wltMa  one  year  after  maturity  did  not  release 
the  surety ;  the  dela^  having  been  at  the  iatter's  instance,  to  enable  him  to  contest 
the  claim  for  taxes,  and  he  Qaving  agreed  in  writing  to  remain  hound. 
2.  Same  —  Rights  or  Onb  not  a  Fabtt  —  Withdhawal  or  Pubckasb  Hohet  fbom 
Court. 

In  such  case  the  purchaser  at  the  second  sale  excepted  to  the  report  of  sale  be- 
cause of  the  accrued  taxes.  It  was  ordered  that  he  psy  the  purchase  money  into 
court,  a  sum  sufficient  to  pay  the  taxes  to  be  there  held.  The  city  of  Louisville, 
claiming  the  taxes  as  due  to  itself,  was  then  allowed,  upon  ^plication,  to  with- 
draw the  fund.  Held,  that  the  city,  not  being  a  party  to  the  suit,  had  no  right  to 
withdraw  the  fund,  as  the  surety  of  K.,  being  liable  to  the  mortgagee  for  the  ex- 
cess of  the  proceeds  of  the  first  sale  over  tiiat  of  the  second,  should  be  allowed  to 
contest  its  aaSm,  and  t^t  It  was  properly  required  to  return  the  fund. 
8.  AwBALr— Appbaublb  OacBBS— What  asb. 

An  order  on  a  rule  requiring  mon^  to  be  Mid  hack  by  one  who,  not  being  a  party 
to  the  suit*  haa  withdrawn  the  aaiDe  on  ^pflcatjon.  Is  an  ^pealable  Judgments* 

Appeal  from  Lonfavllld  cluuiceiy  court. 

George  Eaye  panAased  at  a  judicial  sale  a  house  and  lot,  on  which  J.  B. 
Moody  had  a  mor^fage.  at  a  price  sufScient  to  paj  this  mortgage  debt,  as  well 
ns  tlie  taxes  that  were  ^Tterwards  asserted  against  the  property,  and  executed 
bonds  for  the  purchase  price,  with  D.  M.  Rodman  as  his  surety.  Eaye,  fail- 
ing to  pay  the  bonds  aa  they  became  due,  and  having  become  insolvent,  for- 
mally surrendered  his  purchase  into  court  to  be  resold  to  satisfy  the  bonds 
that  he  and  Rodman  had  executed.  At  the  second  sale  the  property  sold  for 
leas  than  at  the  flrat,  and  Levy,  the  purchaser,  having  excepted  to  the  report 
of  sale  because  certain  taxes  were  then  due  upon  tiiis  property,  it  was  ordered 
thitt  he  should  pay  the  purcliase  money  into  court,  and  that  there  should  be 
held  in  court  a  sum  sufficient  to  pay  whatever  taxes  might  be  due  apon  it. 
It  being  afterwards  suggested  to  the  court  that  tbe.amount  of  taxes  due  upon 
this  property  had  been  ascertained  by  a  dedsioa  of  this  court,  the  city  of 
Louisville  was  allowed  to  withdraw  the  money  retiUned  by  the  court  to  pay 
the  taxes.  Thereupon  Moody  obtained  a  rule  against  Eaye  and  Rodman  to 
pay  him  the  delictency  still  due  to  him  upon  the  tx>nds  executed  by  them; 
said  deficiency  ai'lsing  by  reason  of  the  failure  of  the  property,  at  the  second 
sate,  to  sell  for  a  sufficient  sum  to  pay  both  the  taxes  and  Moody's  debt.  It 
is  from  a  judgment  m^ing  this  rule  absolute  that  Kaye  and  Rodman  app^; 
Rodman  insisting  that  he,  being  a  surety,  was  released  by  the  failure  of  Moody 
to  cause  executions  to  Issue  upon  the  bonds  within  one  year  after  they  became 
due.  Kaye  and  Rodman  toolc  a  rule  against  the  city  of  Louisville  to  show 
cause  why  it  should  not  be  required  to  pay  bacli  iuto  court  the  money  with- 
drawn by  it,  and  the  city  of  Louisville  appeals  from  a  judgment  holding  ita 
response  insuffldent,  and  making  this  rule  absolute.  Both  appeals  were  heard 
together. 

S.  H.  Brovm  and  James  Harlan,  for  Kaye  ei  al.  BargU  A  SaaUn,  lai 
Moody.  Z.  iV.  Dombitz,  for  dty  of  Xx)uisville. 

Fbtor,  C.  J.  The  facts  of  the  record  establish  beyond  controTersy  the  lia- 
bility of  Rodman,  the  surety,  to  Moody,  for  any  deficit  arising  from  the  sec- 
ond sale  of  the  property.  The  lot  sold,  in  tlie  first  place,  for  a  sum  auffident 
to  pay  the  Moody  debt  and  the  taxes.  Rodman  was  surety  on  the  bonds  uf 
the  purchaser;  and,  the  latter  failing  to  pay,  the  lot  was  surrendered  by  Kaye 
and  his  surety,  to  be  sold  to  satisfy  Kaye's  bon^.  It  brought  less  on  the  but 
sale  than  the  first,  and  the  surety  on  the  bonds  executed  at  the  first  sale  be- 
came liable  for  the  difference.  The  failure  to  issue  an  execution  on  the  sala- 

iCoooemiug  ivpealabla  wdera,  see  Jones  v.  Trniabo,  (S.  C.)  6  S.  B.  Bep.  — ,aiid 
note. 
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bonds  did  not  release  the  surety,  even  if  the  appellee  Moody  was  entitled  to 
have  it  issued,  because  the  delay  was  at  tlie  Instanoe  of  the  surety,  and  for 
the  purpose  solely  of  relieving  him  from  liability,  or  give  to  him  an  opportu- 
nity to  contest  tlie  claim  of  the  city  for  back  taxes  allef^ed  to  be  unpaid  on  the 
property  sold,  and  for  ttie  additional  reason  that,  by  a  writing  executed  by  the 
surety,  he  agreed  to  remain  bound,  or  to  pay  the  debt. 

The  sale  to  Levy,  the  last  purchaser,  was  confirmed,  and  an  order  made  by 
vhich  the  taxes  due  were  to  be  deducted  from  the  purchase  price.  All  the 
purchase  money  had  been  paid  on  the  second  sale  except  a  sum  sufficient  to 
cover  tlie  tax  claim.  That  fund  was  in  court,  suliject  to  the  direction  of  the 
chancellor,  and  aliout  which  the  parties  liad  the  right  to  litigat«.  The  city  of 
Louisville  was  not  a  party  to  the  action,  and,  while  the  taxes  may  he  due  and 
owing,  had  no  right,  by  an  attorney  or  otherwise,  to  withdraw  the  fund,  upon 
the  assertion  merely,  without  being  a  party,  that  the  claim  for  taxes  existed 
or  had  been  established.  All  parties  consented  that  these  taxes  should  be 
paid,  if  properly  owing,  and  such  was  the  meaning  of  the  order.  The  surety 
was  liable  to  Moody,  and  the  fund,  or  the  balance  of  it,  left  in  court  for  the 
protection  of  Levy,  the  purchaser,  in  order  that  the  taxes  might  l)e  paid,  and 
the  claim  of  the  ci^  upon  the  property  remov^.  The  order  of  June  6,  1877* 
recites  that  counsel  on  both  sides  agreed  that  the  taxes  should  be  deducted 
from  Levy^B  purchase.  This,  however,  shotild  not  be  done  unless  the  city 
■hows  a  right  to  enforce  payment.  The  surety,  as  he  has  the  deSdt  to  pay, 
may  assign  some  reason  tor  having  the  fund  paid  to  Moody,  and  not  to  the 
city.  What  reasons  may  be  assigned,  do  not  appear  in  this  record;  but  the 
cUy,  when  not  a  party  to  Uie  action,  having  withdrawn  the  money  without 
the  consent  of  t^e  surety,  as  well  as  the  parties,  prevented  the  sur^y,  or  tdiose 
interested,  from  contesting  the  tax  claim.  The  court,  therefore,  very  pn^ 
eriy  required  the  city  to  pay  this  money  hack  for  the  purpose  of  having  the 
right  of  the  city  as  to  this  fund  determined.  The  city  may,  bj  proper  plead- 
ing, assert  its  right;  and,  if  the  taxes  are  due,  the  purchaser.  Levy,  should  be 
protected  by  an  order  requiring  the  fund  to  be  applied  to  tbo  payment  of  suob 
of  the  taxes  as  the  property  may  he  liable  for. 

The  judgment  making  the  role  absolute  as  to  the  surety  is  affirmed,  and  the 
judgment  on  the  rule  against  the  city,  is  also  affirmed.  We  understand  that 
the  disposition  to  be  made  of  the  fund  has  not  been  decided,  but  an  order  or 
judgment  entered  only  requiring  the  city  to  pay  this  money  hnuek,  tbaA  the 
rights  of  the  parties  may  be  ascertained.  The  order  on  the  rule  requiring 
the  money  to  be  paid  back  is  each  a  judgment  as  may  be  appeided  from. 


McDowell  r.  CHEaAPBAEE,  0.  &  S.  W.  B.  Oo. 
(Court  of  Appeals  of  KentuOfy.  June  7, 188S.) 

Hjlstbb  Aim  SnvANT— D^osBous  Pbbmisbs— Dutt  of  Marbb  to  Bapin. 

In  an  action  by  an  employe  against  his  employer  lor  iojories  reoeivBd  In  oonse* 

qnence  of  tbe  latter'a  neglect  to  construct  a  suitable  railing  around  an  elevated 
platform  upon  which  it  was  necessary  for  plaintiff  to  stand  wnlle  adjusting  certain 
parts  of  the  maohtnery,  plaintiff  alleged  that  he  had  been  in  the  employ  of  defend- 
ant but  Uiree  or  four  days  when  toe  aoddeat  ooourred,  and  that  defendant  had 
been  warned  of  the  dangcwousocmdiUonof  thejriatform,  and  had  promised  to  place 
a  ruling  around  it  within  a  reasonable  time.  Held,  that  such  oomplalnt  was  not 
demurrable  because  of  its  failure  to  arer  that  defendant  had  not  made  good  its  un- 
dertaking, as  the  promise  to  repair  plaoed  the  risk  on  defendant;  there  being  no 
pretense  that  plaintiff  had  used  the  platform  for  such  length  of  time  as  to  induce 
the  belief  that  defendant  Intended  to  or  had  violated  its  promise  to  repair,  or  that 
the  danger  was  so  Imminent  that  one  of  ordinary  prudence  would  not  nave  oontin- 
ned  to  use  Uie  platfonn. 

On  petition  for  rehearing.   Fot  formv  opinion,  see  6  S.  W.  Bep^  418. 
e.  D.  Walker,  Matt  O'Dofurig,  and  B,  C.  Datitt  for  appellant.  P.  £. 
I>arbj/,  for  appellee. 
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Prtor,  C.  J.  Tills  action  having  been  fnstitated  to  recover  for  a  personal 
Injury  sastalned  by  the  appellant  while  in  the  employ  of  the  appellee,  by  rea- 
son of  defective  machinery  belonging  to  and  used  by  the  latter,  and  a  demur- 
rer having  been  sustained  to  the  petition  by  tlie  court  below,  that  judgment 
was  affirmed.  On  petition  weareinclinedtoreconslderthe  opinion  delirerad, 
and  to  now  hold  that  the  petition  contains  a  cause  of  action.  The  promise 
by  the  employer  to  repair  within  a  reasonable  time  after  notice  by  the  servant 
of  the  danger  places  the  risk  on  the  employer.  There  is  no  pretense  that  the 
appellanc  used  the  platform  for  snch  a  length  of  time  as  would  evidence  the 
belief  that  the  employer  intended  to  or  had  violated  his  promise  to  repair,  or 
any  inference  that  the  defect  and  danger  was  so  imminent  as  that  one  of  or- 
dinary prudence  would  not  have  continued  its  use.  The  judgment  below  is 
teversed,  and  case  remanded,  with  directions  to  oren'ole  the  demurrer,  and 
for  proceedings  consistent  with  this  opinion. 


Cook  v.  Commonwealth. 

fCourt  of  Appeals  of  Kentnu^.   June  13, 1838.) 

HonoiDB  — InsTRucTioss — EvidbkAb  to  Sofport. 

CpoQ  an  indiotment  for  murdec,  while  it  is  the  duty  of  the  oourt  to  lostruct  tlie 
Jury  upon  the  whole  law  of  the  case,  yet  It  is  not  error  to  give  tJie  law  of  murder, 
omitting  the  law  of  manslaughter^  when  all  the  evidence  tends  to  prove  murder, 
and  no  circumstanoos  are  shown  tending  to  reduce  the  offense  to  the  lower  grada. 

Appeal  from  circuit  court,  Ballard  count^f 

Indictment  for  murder.  Defendant,  Charles  Cook,  was  tried,  found  guilt?, 
sentenced  to  confinement  in  the  penitentiary  for  life.  From  said  judgment 
defendant  appealed. 

Z,  W.  Bugg,  for  appellant.   8,  B,  Cropland,  tsx  the  Commonwealth. 

Holt,  J.  This  conviction  fs  for  murder.  The  punishment  awarded  is 
confinement  for  life  in  the  penitentiary.  A  proper  instruction  as  to  murder, 
but  none  as  to  manslaughter,  was  given  to  the  jury.  The  appellant  asked 
the  trial  court  to  give  the  whole  law  of  the  case.  It  was  its  duty  to  do  so,  in 
the  absence  even  of  such  a  request.  No  Instruction  should  ever  be  given, 
however,  unless  based  upon  an  hypothesis  supported  by  some  evidence.  It 
the  court  passes  this  line,  it  la  no  longer  the  lav  of  the  case.  In  this  instance 
there  was  no  combat  brtween  the  deceased  and  tiie  appellant.  There  was,  so 
far  as  the  evidence  discloses,  no  demonstraUon  or  offensive  movement  wliat- 
ever  upon  the  part  of  the  deceased.  Because  of  offensive  words  spoken  by 
him,  the  appellant  crushed  his  skull  with  an  axe,  resulting  in  death.  The 
person  of  the  i4)pellant  was  at  the  time  in  no  danger.  There  was  no  l^al 
provocation  to  reduce  the  oftonse  from  murder  to  manslai^fbter.  Sa^  Whar- 
ton: "Words  of  reproach,  how  grievous  soever,  are  not  provocation  sufficient 
to  free  ttie  party  killing  from  the  guilt  of  murder;  nor  are  indecent,  p^vok> 
ing  actions  or  gestures,  expressive  of  contempt  or  reproach,  without  an  as- 
sault upon  the  person."  Whart,  Crim.  Law,  §  456a.  This  rule  is  well  set- 
tied.  The  peace  of  society,  and  the  safety  and  value  of  human  life,  will  not 
admit  of  a  different  one.  The  ftiets  of  this  ease  did  not  authorize  an  instruc- 
tion as  to  manslaughter.  Judgment  affirmed. 


YrNOKNT  et  oZ.  t>.  MgAlpih  et  aZ. 

(Court  of  Appeal  of  Kentucky.   June  16, 188S.) 

1.  ABBiaKitsKT  ros  BBNsnT  or  CaaDiToas— Wut  abx  Fasnssxoifr— CoKFLmnts 
Contract  or  Sjxb. 

The  delivery  of  hunber  Xy  an  biAdvent  vendor,  shortly  before  an  asrigumant  for 
the  benefit  of  creditors,  nnoer  oontraota  on  which  the  vendees  had,  as  repaired,  ad- 
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vanoed  the  entire  narohase  monej  to  enable  him  to  oomply  with  the  oontraot,  Is  not 
a  preference  within  the  Eentucky  insolvent  act  of  1856,  which  provides  that  every 
sue  made  in  contemplation  of  insolvenof,  and  with  the  izttenuoa  to  prefer  some 
creditors  in  preference  to  others,  shall  opMste  as  an  assignment  of  all  the  debtor)a 
property,  and  inare  to  the  benefit  of  all  his  creditors. 
Sams— Prstbndsd  Sale— AooooirrABiUTT  or  Fubchaskb. 

Vendees  who  advanced  money  to  enable  tb.^  vendor  to  oomply  with  a  contract 
for  the  sale  of  lumber,  but  received  lumber  in  exoess  of  that  contracted  and  paid 
for,  are,  on  insolTeD<7  of  the  vendor,  accountable  to  his  creditors  for  so  moon 
they  received  in  payment  of  an  old  account. 

Appenl  from  circuit  court,  Bojd  county. 

W.  C.  Ireland  and  K.  F.  Prichard,  f or  appdlanti.    Wm.  LindBOy,  Moon 

4£  Bi-mon  and  Alex.  Lackey,  for  appellees. 

Frtob,  C.  J.  M.  H.  Johns,  on  the  2Ut  of  March  in  the  year  1884,  made 
An  assignment  for  the  benetlt  of  his  creditors.  In  April,  1884.  George  W.  Mo- 
Aipin  A  Co.  and  other  creditors  instituted  this  action  to  have  certain  transac- 
tions between  Johns,  ttie  debtor,  and  the  appellants,  Vincent,  Goble  &  Pritch- 
ard,  declared  fraudulent  as  being  made  in  contemplation  of  insolvency,  and  with 
the  design  to  prefer  them  as  creditor.  The  appellants  had  for  many  years 
been  engaged  in  conducting  the  business  of  purchHSing  vhnt  is  known  as 
"round  Uiml)er"  in  the  town  of  Catlettsburgh,  Ky.  Johns,  the  debtor,  was 
•engaged  in  buying  and  selling  lumber  in  the  same  part  of  the  state,  and,  for 
years  prior  to  the  transactions  adjudged  to  be  within  the  ao|  of  1856,  bad  sold 
.and  contracted  to  sell  to  these  appellants  large  quantities  of  timber;  the  ap- 
pellants advancing  him  the  money  to  purchase  the  timber,  fell  it  in  the  for- 
ests, and  prepare  it  so  as  it  could  be  i-afted  to  the  appellants  at  their  place 
•of  business*  or  at  points  where  they  desired  It  to  be  delivered.  In  August 
■and  September,  in  the  year  1883,  there  was  a  written  and  also  verbal  con- 
tract made  between  Johns  and  these  appellants  for  timber.  On  the  8th  day 
-of  Angust,  1883,  they  made  a  written  contract  with  Johns,  as  follows:  "I 
have  sold  to  Vincent,  Goble  &  Fritchard  five  hundred  ties,  that  I  have  pur- 
chased of  Dlankenship,  Mrs.  ConJy,  Clay  Farley,  and  others,  on  Little 
Kockcastle,  a  tributary  o'f  Wolf  creek,  in  Martin  county,  at  two  cents  per 
Jioeal  foot,  and  agree  to  deliver  it  at  Catlettsburgh  by  June  17,  1884,  for  Hf- 
4«en  cents  for  twenty-inch  timber  at  the  top,  forty  teet  long,  and  one  cent  off 
■or  on.  No  raft  to  be  1^  than  17  inches  in  diameter.  M.  H.  Johns."  On 
the  same  day  a  verbal  contract  was  made  for  an  inferior  article  of  timber; 
And  in  8epteml>er,  1883,  a  verbal  contract  was  made  for  the  purchase  of  cer- 
tain oak  timber.  Under  these  contracts,  Johns,  in  February  and  March,  1884, 
delivered  timber  of  the  value  of  near  67,000  to  these  appellants,  the  money 
for  which  had  been  paid  to  Johns  by  the  appellants  in  advance,  to  enable  him 
^.Tohns)  to  pay  for  the  timber,  paying  his  hands,  f  umiahlng  them  provisions, 
«tc.,  to  enable  him  to  comply  with  his  contract. 

It  is  alleged,  and  not  denied,  that  these  appellants  were,  nnder  the  agree- 
ment with  Johns,  to  make  him  these  advances;  and  that  such  was  the  agree- 
ment, rffgardlesB  of  the  averment  in  the  pleadings,  is  clearly  inferable  from 
the  proof.  The  contracts  are  clearly  established,  and  the  money  actually  ad- 
vanced is  made  manifest  by  the  proof;  and  the  sole  question  is,  Johns  being 
insolvent  when  the  contract  was  made  and  the  moneys  advanced,  did  the  de- 
livery of  this  timber,  in  payment  of  the  advances  made,  bring  the  transactions 
within  the  act  of  1856?  The  chancellor  so  held,  and  of  this  the  appellants 
complain.  It  seems  that,  at  the  date  of  the  contracts,  the  timber  sold  was  in 
trees  not  then  severed  from  the  ground,  with  no  marks  or  other  identiticiitioD 
so  as  the  title  passed  to  the  purchaser.  The  contracts  were  purely  executory; 
the  appellants  to  make  advances  to  enable  Johns  to  cut  the  timber  and  deliver 
it  in  compliance  with  his  undertaking.  The  timber,  however,  was  cut  and 
delivered  to  these  appellants,  and  it  i»  therefore  immaterial  whether  the  title 
passed  at  the  time  of  the  sale  or  not.   It  wu  perfected  by  the  delivery,  and 
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made  that  valid  which  oould  not  hnve  been  enforced.  The  money  vas  ad- 
vanced on  the  faith  of  this  executory  contract,  and  In  pursuance  of  an  agree- 
ment to  advance;  and  IC  is  certain  that  it  was  advaaced  and  used  for  the  pur- 
pose of  prepwing  this  timber  for  the  marlcet.  It  was  not  merely  a  loan  of  th9 
money,  but  an  France  of  the  funds  to  t>e  paid  for  in  thia  identical  timber. 
It  was  a  purchase  of  the  timber  that  was  made  complete  by  Its  deliveiy, 
and  tlie  fact  that  it  was  delivered  at  a  different  place,  or  a  different  measure 
meut  adopted  (IiHn  that  provided  by  the  contract,  can  make  no  difference. 
Suet)  facta  would  only  be  evidence  to  show  that  no  such  contract  as  that  al- 
leged was  ever  made ;  but  that  It  was  made  there  can  be  no  doubt.  The  re> 
lation  of  creditor  and  debtor  did  not  exist  l>etween  theae  parties;  and  prior  to 
June,  18S4,  when  thia  timber  purchased  was  to  be  delivered,  it  was  in  fact  de- 
livered. Tliere  never  was  any  refusal  on  the  part  of  Johns  to  perform  bis 
part  of  the  contract;  but,  on  the  contrary,  he  delivered  to  his  vendees  thfr 
timbHr  they  purchased  from  him ;  but  because  the  contract  was  not  enforce- 
able, we  are  asked  to  determine  that  no  purchase  was  made,  and  Uie  relation 
of  debtor  and  creditor  only  existed.  This  would  not  be  just  or  equital^e,  and, 
we  miglit  add,  would  prevent  the  parties  from  complying  with  a  contract  they 
were  not  only  willing  to  comply  with,  but  had  in  fact  executed.  It  is  ques- 
tionable whether  theae  appellants,  prior  to  .Tube,  1884,  when  this  timber  was- 
te have  been  delivered,  although  they  had  advanced  large  sums  of  money  on 
their  contracts,  c^uld  have  demanded  payment  in  anytliing  else  but  in  the- 
timber  they  had  purchased;  or  if  they  could  have  sued  at  once  for  the  money, 
being  the  vendees,  and  having  received  the  timber,  this  relation,  and  no  siicb 
relation  as  debtor  and  creditor,  existed.  They  were  no  such  creditors  of 
Johns,  in  any  aspect  of  the  case,  as  brought  them  within  the  act  of  1356;  and 
no  preference  was  designed  or  contemplated  when  the  timber  was  delivered. 
In  Napper  v.  Yager,  79  Ky.  241,  creditors  sought  to  set  aside  a  deed  executed 
by  one  of  the  parties,  as  was  allied,  In  contemplation  of  insolvency,  etc. 
Napper  had  executed  a  deed  to  LuUwlck  under  a  parol  agreement  by  which 
Ludwick  had  advanced  to  Napper  several  hundred  dollars,  for  which  he  was- 
to  convey  the  land.  It  was  held  tliat  the  transaction  did  not  create  the  rela- 
tion of  debtor  and  creditor,  and  that  Ludwick  oould  not  be  regarded  as  a  cred- 
itor  until  the  parol  contract  had  been  repudiated  by  Napper.  In  the  present 
case,  the  facts  refute  the  idea  of  any  intention  to  prefer;  and  the  fact  that  an 
account  was  exhibited  by  the  appellants,  showing  the  state  of  aocoaots  be- 
tween them,  with  the  ciedits  and  debits,  does  not  affect  the  question  involved. 
The  appellants  had  to  tteep  an  account  of  moneys  advanced,  and,  because  kept 
in  the  usual  way,  did  not  create  the  relation  of  creditor  and  debtor,  and  destroy 
the  relation  of  vendor  and  vendee,  tliat  existed  by  virtue  of  the  contracls  be- 
tween the  parties.  It  is  attempted  to  be  shown  by  A.  H.  Goble  that  one  of 
the  appellants  denied  having  purchased  any  timber  from  Johns;  and,  while 
this  may  be  so,  it  is  plain  that  it  was  purchased,  and  much  of  it  had  been  de- 
livered, before  the  alleged  cohversation  (that  is  denied)  took  place.  We  per- 
ceive no  reason  for  disturbing  these  contracts,  or  requiring  appoints  to  ao- 
count  for  the  value  of  the  timber  purchased  under  them. 

There  Is  a  question  remaining,  however,  that  brings  a  branch  of  the  case 
witliin  the  insolvent  act.  Some  9408  of  the  claim  paid  in  this  timber  was  the 
balance  due  on  an  old  account,  or  for  advances  made  on  other  timber.  It  waa 
a  plain  ind^tedness,  and  the  promise  to  pay  it  in  timber  or  money,  under  the 
circumstances,  with  an  actual  payment  made  In  1884,  waa  a  preference,  and 
must  be  so  construed.  The  payment  in  timber  was  the  preference,  and  this 
the  ^peltants  must  account  for,  but  nothing  more,  as  the  timber  purchasol. 
and  upon  which  the  advances  were  made,  cannot  be  construed  as  a  preference, 
within  the  meaning  of  the  statute.  Judgment  revaraedt  and  temanded  tor 
proceedings  ooDBlstent  wiUk  this  opinion. 
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hovjsvuAjji     K.  B.  Co.  o.  Couian's  Adh'r. 
(Cniit  d/  AppealM  cf  AnUudHv.  Jane  le,  1868.) 

B&ILROAB  GOKPAinBS— LUBIUTT  FOB  KbOUOBNOB— ISmTBlBS  TO  PSBSGHfl  ON  TBAOK. 

Decedent  was  waUcing  on  df^endant's  track.  As  a  train,  approaching  him  from 
behind,  whistled  to  Indicate  that  it  would  stop  at  the  station  near  by,  decedent  went 
upon  the  side  track.  The  switoh  was  not  closed  at  that  time,  but  as  the  train  passed 
the  switch  it  switcdied  off  a  oar,  and  the  switoh  was  closed,  and  l^e  car  ran  upon  it 
by  its  own  momentum,  liie  engineer  endeavor^  by  whistling  and  shouting,  to 
attract  decedent's  attention  to  the  detached  car.  The  conductor  left  the  brake  on 
the  detached  oar,  and  ran  forwud  to  about  at  deoedent,  hut  failed  to  make  him  hear, 
and  before  he  could  reK:ain  the  brake  decadent  was  struck.  Held,  that  decedent's 
death  resulted  from  defendant's  negligence,  and  the  refusal  of  the  trial  oonrt  to  In- 
struct the  jury  poremptorliy  to  find  for  defendant  was  not  error.* 

Appeal  from  circuit  court.  Warren  county. 

On  r^earlng.  For  former  opinion*  see  6  S.  W.  Bep.  438. 

Wm.  Lindtay,  H.  W.  Bmee,  and  Mitchell  dt  Du  BoWf  tor  appellant.  Wright 

McBlroy  and  P.  P.  Sdtoardst  for  appellee. 

Bennett,  J.  The  counsel  for  the  appellant  think  that  the  case  of  IfichoV» 
AdrrCr  v.  Kailroad  Co.,  6  S.  W.  Bep.  339,  decided  by  this  court  January  10, 
1888.  is  in  conflict  with  this  case.  This  is  a  mistake.  In  that  case  the  court 
said  that,  as  Kicliol  was  walking  on  the  company's  track  without  right,  the 
engineer  liad  the  right  to  believe  that  he  would  look  out  fot^his  own  safety, 
and  lenve  the  track  in  time  to  avoid  a  collision  with  the  train;  and  when  the 
engineer  saw  that  Nichol  did  not  leave  the  traclt.  and  was  in  danger  of  being 
struck  by  the  engine,  "he  called  to  him  to  leave  the  tmck,  and  blew  the 
wtiistle  for  dowii  brakes,  but  the  car  was  then  so  near  as  to  render  it  impos- 
sible to  check  its  progress  so  as  to  save  the  life  of  the  deceased."  We  thought 
in  that  case  that  the  facts  of  It  justified  the  decision.  We  still  so  think.  It 
was  not  held  in  that  case  that  it  was  not  the  duty  of  the  engineer,  after  dis- 
covering the  peril  of  a  trespasser  upon  the  track,  to  use  all  the  means  at  his 
command  to  avert  injuring  him.  It  was  not  held  that  if  the  engineer  saw 
the  peril  of  !N^ichol,  and  that  his  shouting  to  him  did  not  arouse  him  to  a  sense 
of  his  danger,  it  was  not  his  duty  to  put  dowu  the  brakes  and  stop  the  train 
in  time  to  avoid  a  collision,  if  be  could.  In  the  opinion  in  this  case,  tlie  doc- 
trine was  announced  that  upon  the  conductor's  seeing  that  the  shouting  to 
Colman  to  leave  the  track,  and  the  blowing  of  the  alarm  whistle,  failed  to 
arouse  him  to  a  sense  of  his  peril,  it  was  his  duty  to  put  down  the  brakes, 
tbey  being  at  hand,  so  as  to  stop  the  car,  if  he  could,  in  time  to  avoid  a  col- 
lision, and  not  trust  to  arousing  Colman  to  a  sense  of  his  danger  by  ag;iin 
shouting,  as  that  resource  had  failed  to  accomplish  the  purpose.  This  doc- 
trine is  in  harmony  with  the  Nichol  Case,  is  sound  law,  and  is  supported  by 
the  weight  of  authorities.    The  petition  for  a  rehearing  is  overruled. 

*  One  who  goes  upon  a  railroad  track  without  license  of  the  oompany  is  a  trespasser, 
and  guilty  of  such  contributory  negligence  as  will  defeat  recovery  for  injnriea  received 
through  the  negligence  of  employes  of  the  company  In  filing  to  disoover  him.  The 
company  is  only  liable  for  the  wanton  conduct  or  reckless  carelessness  of  its  servants 
after  the  situation  of  the  trespasser  Is  perceived.  Railway  Co.  v.  Monday,  (Ark.)  4  8. 
W.  Rep.  783 ;  Baumeister  v.  Railroad  Co.,  (Mich.)  84  N.  W.  Rep.  414.  See  Rwlroad  Co. 
V.  Smith,  (Oa.)  8  8.  E.  Bep.  897;  Masser  v.  Railw»  Co.,  (Iowa,)  27 17.  W.  Rep.  776.  and 
note ;  Scneffler  V.  Railway  Co.,  (Minn.)  31  N.  W.  Rep.  711;  May  v.  Banking_Co.,  (Oa.) 
4  B.  E.  Bep.  830:  Nichols'  Adm'r  v.  Railroad  Co.,  (Ky.)  6  B.  W.  Rep.  889^eunedy  v. 
Bailroad  Co.,  (Colo.)  16  Fao.  Rep.  310;  Railroad  Co.  v.  Cohnau's  Adm'r,  (Ky.)  6  S.  W. 
Bep.  488;  Strong  v.  Railroad,  (MUs.)  8  Bouth.  Rep.  46S;  BaUwar  Co.  v.  R^on,  (Tex.) 
T&W.Bep.eS7. 
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Batlifte  et  al.  o.  Habbs  tt  oL 

(Court  of  AppeaU  of  Kentuchy.  Jane  16, 1888.) 

Dm— E0TATB  CoNTETED— LiifrrA.TiO!T  BT  Hi.BBin>tri(. 

Where  the  graating  <dauBe  of  »  deed  conveys  a  fee-simple,  with  nothing  to  Indi- 
cate that  the  grantor  intended  snch  olanse  to  be  limited  by  the  halyendutn,  which 
conveys  only  a  life-estate,  the  grantee  will  take  an  absolute  title  to  the  property, 
linrestrtotedby  tiie  terms  of  the  }ia/>e?uluin.  AlBrming  BatUffe  v.  Marr9,  To.  W. 
Bep.  895. 

Appeal  from  circuit  court.  Pike  county. 

On  motion  for  rehearing.   For  fiurmar  opinion,  see  7  S.  W.  Bep.  .395. 
Thog.  H.  Hine$,  C.  M.  Panamt  and  SUunrt  <fr  Steaai  U  for  app^Iants. 
R.  T.  Bums  and  /.  if.  Torh,  for  appellees. 

Bennett,  J.  The  case  of  Henderson  v.  Mack,  82  Ky.  379,  is  not  in  con- 
flict, but  in  harmony,  with  this  case.  In  that  case  the  Tiabettdum  read  as  fol- 
lows: "To  have  and  to  holJ  the  same,  with  all  the  appurtenances  thereon,  to 
the  second  party,  his  heirs  aiid  assigns,  forever,  with  covenant  of  general 
warranty  during  his  natural  life,  and  after  hts  death  to  go  to  and  belong  ab- 
solutely to  Belle  Mack;  she  paying  the  unpaid  purchase  money  as  aforesaid. " 
This  court  held  in  that  cuse  that  as  the  habendum  set  forth  the  fact  that  Belle 
Mack  had  paid  the  unpaid  purchase  money  for  tlie  land,  and  that  in  consider- 
ation thereof  the  remainder  interest  was  expressly  conveyed  to  her,  it  was 
manifest  that  the  grantor  intended  the  habendum  to  control  the  granting 
clause.  In  the  case  of  Brown  v.  Ferrell,  88  Ky.  417,  a  deed  made  since  the 
General  Statutes  went  into  effect  was  construed' according  to  the  provision  of 
section  10,  art.  1,  c.  63,  of  said  statutes.  The  deed  In  this  case  was  made  in 
1848,  at  which  time  there  was  no  statutory  rule  similar  to  that  contained  in 
said  section  and  chapter.  Therefore  the  deed  under  consideration  must  he 
construed  without  reference  to  said  section  uid  cliapter.  The  construction 
placed  upon  it  in  the  opinion  we  still  adhere  to.  The  petition  Cor  a  rehearing 
is  overruled* 


Dickinson  e.  (Irat, 
OiMciNNATi  &  S.  E.  Bt.  Go.  0.  Sake. 
(Court  of  Appeals  of  Kentui^.  June  16, 1888.) 

1.  COHTRACTB— RaSOUBIOK— RlOHTS  Ot  SunOOaTBACTOBa. 

Flaint4ir,  a  subcontractor,  entered  into  a  contract  with  defendant,  a  railroad  con- 
tractor, to  furnish  materials,  and  oonstniot  the  piling  and  treatiing,  upon  a  portion 
of  the  road,  which  contract  stipulated  that.  In  the  event  the  railroad  oompaDy 
failed  to  pay  the  mootbly  esUmatea  of  defendant,  the  latter  should  have  the  ri^t 
to  cancel  the  contract  upon  giving  notice,  aod  only  be  liable  for  labor  and  materials 
furnished  up  to  the  date  of  such  cancellation.  The  railroad  company  snbaequently 
made  default  in  payment  of  the  monthly  eatimates,  and  defendant  notified  plaintiff 
to  stop  work  until  further  ordws;  that  efforts  were  being  made  to  secure  a  satis- 
factory adjustment  with  the  r^lroad  company,  but.  pending  these,  work  was  h>  be 
suspended  along  the  entire  line.  Beld,  that  plainufl,  having  ceased  to  work  upon 
such  notice  to  suspend,  and  not  resuming  it,  must  be  regarded  as  having  accepted 
It  as  a  notice  of  cancellation  of  the  contraoti,  and.  In  an  action  on  the  contract, 
was  not  entitled  to  proapectiTe  proflte  whioh  would  bare  resulted  from  its  oomple- 
tion. 

9.  SaXE— IXTERntBTATION— "Ml.TBBIALS  FORXISHBI).  " 

Under  a  contract  by  a  aabcontraotor  with  a  railroad  contractor  for  the  oonstmc- 
tlon  of  a  pcxtlon  of  the  railroad,  whioh  provided,  in  the  event  of  cancellation  of  tba 
contract,  that  the  aubcontiaotor  should  be  paid  for  ■'labor  dime  and  matartel*  far- 
nished  up  to  the  data  of  snch  cancellation,^  the  right  <tf  the  ntbcoatnctor  to  re- 
cover for  materials  furnished  was  not  restricted  to  such  materials  as  had  been  de- 
livered, inspected,  and  received  at  the  time  of  cancellation  of  the  contract,  bat  he 
was  also  Mititled  to  pay  for  material  prooored  or  prq;»red  to  be  famished  for  the 
woric. 
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8.  Apfeaxt— REviBw—OBraonoMS  NOT  Kaiskd  Below— Exceptions  to  Etidbnob. 

When  exceptions  are  filed  to  the  competency  of  evidence,  but  are  not  called  up 
by  the  exceptant  to  be  acted  upon  by  the  lower  uourt,  they  will  be  conslderea 
'freived,  and  exceptant  cannot  complain,  on  appeal,  of  their  non-disposltlon. 

^  SaKI — ERHONBODS  £:fTHT  OF  JtJDOHCXT— MOTIOK  TO  CORBBOT. 

A  mere  clerical  error  in  the  entry  of  a  judgment  oannot  be  assigned  as  error  oo 
appeal,  when  no  motion  Is  made  in  the  lower  court  to  correct  It. 

Appeal  from  cfaftncery  court,  GHinpbeU  county. 

Simrali  di  Maok,  for  uppellantB.  J.  Q,  CarlMe  and  Chtu,  EginUm,  for  Hp* 
pellee. 

Holt.  i.  Prior  to  June,  1881.  P.  P.  Dickinson  contracted  with  tlie  Cin- 
cinnati it  NiutUeaatern  Railway  Company  to  build  its  ruad  from  Kewport,  Ky., 
to  Hazel  Green,  Ky.,  a  dintaoce  of  about  135  miles.  On  June  28,  1881,  tiie 
«I^llee,  John  Gray,  as  a  subcontractor,  entered  into  a  contract  with  the  ap- 
pellant Dickinson  to  furnish  the  materials,  and  construct  the  piling  and  tree- 
Uittg,  upon  the  road  between  the  towns  of  Dayton  and  Augusta,  a  distance 
fO.  40  miles;  the  wrak  to  be  completed  by  November  1,  1881,  and  to  be  done 
under  the  supervltion  of  the  chief  engineer  of  the  railroad.  Shortly  after  the 
making  of  tbe  contract.  Gray  began  to  make  contracts  with  third  parties  for 
the  necessary  materials.  The  appellant  Didcinson  was  to  furnish  to  Gn^ 
bills  for  the  work.  The  reocHrd  clearly  discloses  that  theta  was  ma^  delay  in 
doing  so,  and  that  Gray  frequently  complained  of  it.  The  proposed  road  was 
located  ^ong  or  near  the  Ohio  river,  and  It  was  desirable  to  obtain  the  ma- 
terial by  water  transportation,  and  as  soon  after  making  the  contract  as  poa- 
sible,  owing  to  the  then  price  of  lumber,  and  the  stage  of  the  water.  The 
work  was  not  compltisa  at  the  time  nam  -d  in  the  contract,  but  progressed 
until  May  20, 1882,  when  it  was  stopped  under  a  notice  from  Dickinson  to 
Gray  to  suspend  until  further  orders.  The  work  was  never  reenmed ;  and  on 
July  17, 1882,  Gray  brought  this  action  against  Dickinson  to  recover  an  al- 
leged balance  of  •16,686.55  for  work  done  and  materials  furnished  under  tlie 
contract,  and  $20,940.78  profit  which  he  claimed  he  would  have  made  if  he 
had  been  pmnitted  to  complete  the  work.  The  railway  company  was  made  a 
defendant;  it  being  averred  that  Dickinson  was  a  non-resident,  and  that  it 
was  Indebted  to  bim  upon  its  contract  with  him  for  tlie  building  of  its  road  in 
'  the  sum  of  •42,706.80,  and  that  a  suit  brought  by  Dickinson  agunst  the  com- 
pany was  tben  pending  in  the  United  Stabn  court  to  recover  it,  and  enforce 
a  lien  upon  tlie  road.  An  attachment  against  this  Ind^ttedness,  or  enough 
of  It  to  satisfy  Gray's  claim,  was  sued  oat  In  this  case  on  September  16,  181k; 
and  of  it  the  company  bad  notice,  as  it  was  then  a  party  to  the  suit,  and  drst 
objected  to  the  AUng  of  the  amended  petition  upon  which  it  issued,  and,  upon 
its  being  filed,  demurred  to  it.  It  settled  with  Dickinson  on  September  20, 
1882,  paying  him  in  money  and  bonds  more  than  the  amount  of  Gray's  claim. 
Dickinson  denied  that  he  owed  Gray  anything  save  9787.40,  which  he  ten- 
dered, and  paid  into  court.  The  company  filed  an  answer,  which,  by  the  un- 
derstanding or  under  the  agreement  between  counsel,  must  be  regarded  and 
treated  as  a  mere  denial  of  indebtedness  to  Dickinson.  The  iowei-  court  ren- 
dered judgment  fur  Gray  against  Dickinson,  and  also  against  the  company  as 
a  garnishee  defendant,  for  $15,410.13,  with  interest  from  May  20,  1.882,  sub- 
ject to  a  credit  of  $747.40  as  of  May  7,  1883,  by  reason  of  the  amount  paid 
into  court  Dickinson  lias  appealed,  and  also  the  corapuny.  The  two  ap- 
peals are  upon  the  smne  recoi-d,  and  are  heard  togetlier.  The  appellee,  Gray, 
lias  a  cross-appeal  in  each  case,  contending  that  his  claim  for  profits  should 
have  been  allowed.  We  will  consider  the  questions  upon  Dickinson's  appwl 
first. 

It  is  manifest  that  the  credit  given  by  the  court  Iwlow  in  its  judgment 
should  have  been  $787.40,  instead  of  $747.40;  but  tlie  appellee,  (iniy,  subse- 
quently came  into  court,  and  aoknowlei^ed,  by  an  entry  upon  the  recoi-d,  the  re- 
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eeiptof  S787.40,  "paid  into'court  bf  F.  P.  Dickinson,  defendant,  as  the  uneon- 
tested  portion  of  the  claim  sued  on."  Conceding,  however,  tliat  Dickinson 
could  still  complain  because  the  credit  was  not  properly  given  in  the  judg- 
ment, yet  it  was  but  a  clerical  misprision;  and,  no  motion  having  been  made 
to  correct  It.  he  cannot  rely  upon  it  upon  appeal. 

There  is  a  large  volume  of  testimony  In  the  case.  It  has  been  carefully  read 
and  considered.  Much  of  it  conaists  of  hearsayt  opinion,  aigument,  and  cop- 
ies of  papers;  the  originals  not  being  produced,  or  their  absence  accounted 
for  in  legal  way.  The  most  of  all  this  Is,  of  coarse,  incompetent.  The  appel- 
lant Dickinson  filed  exceptions  to  the  competency  of  certain  portions  of  the 
evidence  taken  by  Gr^y.  They  were,  however,  never  acted  upon  In  thelower 
conrt.  This  is  now  a  ground  of  complaint.  The  appellant  never  called 
them  up,  bowever,  nor  did  be  ask  that  they  ba  acted  upon ;  nor,  when  the 
cause  was  submitted,  was  it  alao  submitted  upon  the  eso^iona.  The  lower 
conrt  never  refused  to  act  upon  them,  and  it  bad  a  right,  under  the  ctrcom- 
stances,  to  consider  them  as  waived,  and  the  appellant  cannot  now  for  fhe 
Brst  time  complain  <^  their  non-dlspoaition.  It  is  propw,  however,  to  add 
that,  if  it  bad  done  so,  it  would  not  have  affected  the  eondnslon  now  reatdud. 
The  judgment  of  the  court  bdow  was  based  on  the  allowanoe  of  the  following 
claEms: 

Under  the  head  of  "Work  Done  and  Materials  Furnished:" 


20,288  feet  piles  driven,  at  60  cents  per  foot,        -  -  flClti  SO 

14.8S6feet74n.  piles  del'd,  worth  82  ctB.,       -        -  4,765  68 

7  days*  grading,  at  8  miles,  .....  ]2  25 

890  tenons  eat  on  piles,  at  00  eta.  each,  ...  234  00 

163.472  feet  8-in.  B.  M.  trestle  timber,  at  •27.60,   -  -      4,495  48 

22U  feet  sawn  piles,  estimated,    -               -  71  00 

1,10B  pounds  pile  shoes  delivwed,  at  8  cents.         -  •          88  64 

1.7U8     **     bolts  and  washers,  at  6  cents,      -         -  106  08 

26    "       "   in  piles,  at  3  miles.        -       '-  -  156 


Total,  tlS.Oie  19 

Less  amount  rsodved  ......    10,242  11 


Babincedue  99,074  08 


Under  the  head  of  "Materials  Prepared  to  be  DeliTered:" 

(J)  7,784  Un.  feet  piles,  at  11  cents  where  they  lie.   -        •  9850  24 

(ft)  4.705}  pounds  rods,  tiolts,  etc.,  at  6  cents.   -          -  282  38 

(I)  167.181  feet  6-in.  B.  M.  trestle  timber,  at  827.50  per  M.,  4,597.45 


Total,  02 

9,674  06 


Grand  total,        -  915,410  10 


We  shall  not  coaslder  them,  save  in  some  partlcnlar  respects,  further  than 
to  say  that  the  evidence  is  inflicting  as  to  quantity  and  value.  Their  detei^ 
mination  was  a  question  of  fact,  and  the  lower  court  hiis  passed  upon  it.  With 
a  view,  however,  to  noticing  some  questions  as  to  them  that  have  been  dis- 
cussed by  counsel,  it  is  necessary  to  refer  to  some  portions  of  the  contract  be- 
tween Gray  and  Dickinson.  It  provided,  inter  aJia,  as  follows:  *'It  is  hereby 
expressly  agreed  that  in  case  the  Cincinnati  &  Southeastern  Railway  Gom- 
pHnysliouId  fail  in  negotiating  their  first  mortgage  bonds  fast  enough  to  meet, 
from  the  proceeds  thereof,  tlie  montliiy  estimates  of  the  party  of  the  second 
pait  thereto,  then,  and  In  that  event,  the  said  party  of  the  second  part  hereby 
reserves  the  absolute  right  and  privilege  to  terminate  and  cancel  this  contract, 
upon  giving  the  party  of  the  first  part  ten  days*  notice,  in  writing,  of  his  ds- 
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termination  so  to  terminate  and  cancel  said  contract;  and,  npon  giving  such 
notice,  tbe  said  contract,  for  all  future  work,  shall  be  couaidered  null  and 
void,  and  tbe  party  of  the  first  part  shall  have  no  furtlier  rights  or  privileges 
under  it,  or  by  virtue  of  its  terms,  except  for  the  amount  then  due  in  payment 
thereof;  and  the  said  party  of  the  second  part  shall  be,  and  he  is  hereby,  re- 
leased from  all  further  liability  under  said  contract,  except  as  mentioned  here- 
inb^re,  and  shall  only  be  required  to  pay  tbe  said  party  of  the  Qrst  part  the 
aotna]  amount  of  the  estimate  of  the  engineer  of  tbe  said  Cincinnati  &,  South* 
eastern  Railway  Company  in  charge,  for  work  and  labor  done  and  materials  fur- 
nished up  to  the  date  of  such  cancellatiou  and  termination.  *  *  *  On  or 
«bout  the  Ist  day  of  each  month,  during  the  progress  of  the  work,  an  estimate 
shall  be  made  of  the  relative  value  of  the  work  done,  to  be  Judged  by  the  enfi^- 
neer,  and  upon  his  cerUUcate  of  the  amount  being  presented  to  the  party  of  the 
second  part,  [f^pellant.]  ex  such  disbursing  agent  as  said  party  may  appoint, 
«ighty-five  per  cent  of  ui«  amount  of  said  estimate  shall  be  paid  to  said  party 
of  the  first  part.  [appelSee:}  and  when  all  the  mak  embraced  in  this  contract  is 
completed,  agreeaUe  to  the  apetdacations,  and  in  accordance  with  the  direc- 
tions, and  to  the  satiflfaotioD  and  acceptance  of  the  engineer  of  tbe  Cincinnati 
•&  Southflastetn  Bailway  Oo.,  there  sliall  be  made  a  final  esUmate  of  the  quan- 
tify* quality,  character,  and  value  of  said  work,  agreeably  to  the  terms  oC  this 
agreramt,  when  the  bahinee  a[^>earlng  due  to  tbe  said  party  of  the  first  part 
shall  be  paid  to  them,  upon  their  giving  a  release,  under  seal,  to  tlie  said  party 
of  the  Mnond  part,  and  furnishing  the  engineer  of  the  Cincinnati  &  Sontheart- 
«m  Railway  Co.  a  a  worn  statement  tbat  all  their  obligations  due  for  labor  and 
material  tiave  been  paid.  «  *  *  Ttie  parties  to  this  contract  hereby  mnt- 
uaUy  agree  that  tbe  chief  engineer  of  the  Cincinnati  &  Southeastern  Ball  way 
€o.  sluUi  be  tbe  sole  judge  and  arbitrator.  In  all  cases  of  disagreement.  diflH- 
culty,  or  dispute,  as  to  the  qoality  or  amount  of  work  performed  under  this 
oontract.  and  also  in  relatioB  to  all  otlwr  mattua  of  dliXerence  that  may  arise 
between  the  parties  liereto  in  rdation  to  or  touching  the  proper  performance 
of  a^  or  all  the  conditions  thereof;  and  his  decision,  given  in  writing,  sliall 
be  In  the  nature  of  an  award,  and  tlw  same  sl»U  be  conclusive  upon  and  b^ 
tween  the  paities  hereto,  as  a  final  judgment  In  a  court  of  competent  juris- 
diction, and  no  appeal  shall  be  taken,  or  antt  instituted  or  prosecuted.  In  any 
court,  to  set  aside  or  contest  tbe  same,  or  to  readjust  or  qnestion  tbe  validity 
correctness  of  any  mattor  npon  which  he  has  passed.  •  *  •  That  aU 
measurements  made  by  the  said  engineer,  or  his  assistants,  slwU  be  considued 
«nd  accepted  as  correct,  full,  and  final."  Thecontract  fixed  the  price  of  driven 
piles  at  2b  oents  a  lineal  foot;  but  it  was  "further  agreed  that  the  price  of 
twenty-five  (25)  cents  per  lineal  foot  is  to  be  advanced  to  fifty  (50)  cents  per 
lineal  foot,  provided  that  an  application  to  the  Cincinnati  &  Southeastern  Hail- 
way  Co.,  to  be  made  for  an  increase  of  said  price  to  fifty  cents,  is  successful; 
if  otherwise,  the  party  of  the  first  part  agrees  to  furnish  the  piles  at  the  said 
price  of  twenty-five  cents  per  lineal  foot,  and  the  party  of  tbe  second  part 
Agrees  to  pay  the  party  of  tbe  first  part  the  sum  of  fifteen  hundred  and  sixty- 
nine  (91,569)  dollars,  and  two  (^2)  dollars  per  1,000  feet,  board  measure,  for 
trestling,  in  addition  to  foregoing  prices."  It  is  contended  that  the  estimates 
of  tbe  quantity  of  work  made  by  the  company's  engineers  are  conclusive. 
Copies  of  tbeiu  are  in  the  record,  but  some  of  them  are  altogether  uncertified. 
Others  are  signed  by  one  Fatten,  who  was  the  general  manager  of  the  com- 
pany or  its  superintendent  of  construction,  but  not  an  engineer,  while  othen 
■are  certified  by  some  one  of  the  assistant  engineers.  It  does  not  satisfactorily 
4^>pear  where  they  were  made;  but  it  is  certain  that  Qray  was  no  party  to 
them,  and  was  not  prasent  when  they  were  made.  These  estimates,  and  the 
testimony  offered  by  Gray,  are  confiicttng  as  to  the  quantity  of  work  done  and 
material  furnished.  There  Is  evidence  tending  to  show  that  at  least  one  of 
^e  asslstattt  engineers  was  hostile,  to  Gray,  and  seemed  determined  to  break 
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himdown,  if  possible.  C^uinstanoes  appear,  which  need  not  beennmeratedr 
leading  to  raise  suspicion  as  to  tlie  correctness,  in  all  respects,  of  tliese  esti- 
mates. Goiu»dlng  that  the  confewion  by  Gray  of  the  demurrer  to  the  orig- 
Iwil  petition  places  it  Iwyond  oonaiderafcioni  and  that,  therefore,  only  the 
amended  petitions  can  be  eomidered,  and  that,  therefore,  these  estimates  are 
not  attacked  for  fraud  by  the  ]deadings.  yet  we  do  not  consider  that  they  are 
of  such  a  cliwacter  tiiat,  under  the  contract,  they  are  to  be  regarded  as  con- 
clusive of  the  quantity  of  work  done  and  materials  furnished.  It  is  not  nec- 
essary to  determine  the  power  of  parties  to  oust  the  courts  of  jurisdiction  by 
entering  Into  stipulations  like  those  mpra,  because,  in  this  instance,  the  en- 
gineer was  made  the  arbiter  or  judge  in  case  of  "disagreement,  difficult,  or 
dispute;"  and  **hls  deolsion,  given  in  writing,  shall  be  in  the  nature  ot  an 
award,  and  the  same  shall  be  conclusive  upon  and  between  the  parties  hereto 
as  a  final  judgment  in  a  oourt  of  competent  jurisdiction.**  These  provisions 
certainly  implied  tlie  existence  of  a  oontrovprsy  between  Dickinson  and  Gray. 
They  did  relate  to  the  ordinary  estimates  that  might  be  made  from  time 
to  time.  They  were  entirdy  ex  part*.  When  a  controversy  is  to  be  decided, 
each  party  has  a  right  to  be  present  and  to  be  heard.  It  is  not  pretended  that 
Diekinson  and  Gray  ever  submitted  any  matter  of  dispute  to  Uie  chief  engi- 
neer, nor  did  he  ever  attempt  to  decide  any  between  uiem.  It  is  true,  there 
was  made  out.  at  some  place,  and  in  the  absenoe  and  without  the  knowledge 
of  Gray,  what  Is  termed  a  flmU  nttmato;  but  it  cannot  be  regarded  aauiawiunl 
under  tlie  oontraot  between  these  parties.  Moreover,  the  woA  was  lUian- 
doned  In  M^y,  1882,  and  tlie  railway  oflBclal  in  charge  of  it  then  1^  the  state. 
There  was  no  attempt  to  carry  out  this  provision  of  Um  contract.  The  work 
was  abandoned  by  Dickinson.  He  was  absent  from  the  state;  and  Gray  bad 
a  right  to  look  to  the  courts  for  relief.  Gray  had  s  right  to  lecoTer  far  what 
he  actually  did  under  the  oontraot. 

It  is  contended  that  the  words,  *' labor  done  and  materials  furnished  up  to 
the  date  of  such  cancellation  and  terminaUon,  **  restrict  his  right  to  recover  to 
such  materials  as  had  then  been  delivered,  inspected,  and  received.  This  is 
not  a  reasonable  interpretetion  of  the  contract.  Gray  was  necessarily  pnqpai^ 
ing  materials  (or  the  work  all  the  time.  The  word  "furnished,"  in  the  con- 
tract, is  not  to  be  held  as  equivalent  to  "delivered."  but  as  authorizing  Gray 
to  recover,  not  only  for  the  work  done  and  material  furnished  upon  the  line 
road,  but  also  for  material  procured  or  prepared  to  he  furnished  fur  the  work. 
Any  othw  construction  would  work  a  forfeiture  of  all  work  and  expenditure 
in  the  preparation  of  material  not  delivered  upon  the  line  at  the  road  prior  to 
the  notice  of  cancellation  of  the  contract,  and  bring  niin  to  a  party  proceed- 
ing in  good  faith  to  fulfill  his  contract.  An  application  was  made  to  the  com- 
pany to  increase  the  price  of  driven  piles  to  50  cents  per  lineal  foot.  The  evi- 
dence tends  to  show  that  its  president  assented  to  it.  Its  chief  engineer  not 
only  approved  it,  but  the  estimates  of  Gray's  work  for  two  months  were  so 
made  out.  and  not  only  approved  by  the  proper  officers  of  the  company,  but 
in  fact  paid.  After  such  action,  an  attempted  cutting  down  by  the  company 
to  the  old  price  of  25  cents  per  foot  could  not  affect  the  price  as  it  had  been  ad- 
vanced, as  between  Dickinson  and  Gray.  Moreover,  thechief  engineer  proves 
that  it  was  worth  50  cents  per  foot  to  furnish  and  drive  the  piles.  Thereis  do 
dispute  as  to  the  quantity  driven.  It  Is  proven  that  thecostof  driving  was  IS 
cents  per  foot;  and  it  appearing  that,  when  driven,  they  were  worth  50  cents 
per  foot,  it  follows  that,  when  undriven,  they  were  worth  the32 cents  per  foot 
allowed  by  the  court.  The  contract  price  of  the  trestle  timber,  when  put  into 
the  work,  was  $35  per  thousand  feet.  Gray  was,  however,  prevented  by 
notice  from  Dickinson  from  putting  it  in  place,  aud  was  therefore  entitled  to 
its  reasonable  value,  which  the  chancellor  fixed  at  $27.50  per  thousand  feet, 
and  the  testimony  supports  this  estimate.  It  is  noticeiUile,  too.  that  while 
Dickinson  was  not  allowed  by  the  oompauy  for  as  huge  a  quantity,,  yet  for 
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this  very  material,  and  in  precisely  the  same  condition,  be  was  allowed  •5S.28 
per  thousand  feet.  He  got  for  it  66,034.43,  while  Gray  by  tlie  judgmoit  gets  but 
•4.495.48.  Again,  DidclDSon  wasaUowed,  as  damages  for  delays,  over  47,000, 
while  Gray  gets  nothing  upon  this  score.  We  shall  not  further  notice  the 
different  items  as  allowed  by  the  lower  court  for  ^e  reasons  already  stated. 

Wb  will  now  consider  the  appeal  of  the  coiopany.  It  claims — First,  want 
of  notice  of  Gray's  claim  prior  to  the  settlement  with  Dickinson,  and  that  it 
was  not  in  court  before  the  payment  to  him ,  seoond,  that,  when  the  J  udgment 
against  it  was  rendered,  it  was  out  of  court,  having  been  dismissed  at  a  prior 
term;  third,  that  its  answer  of  non-indebtedness  was  conclusive.  The  record 
shows  that  it  demurred  t4)  the  original  petition  on  September  7, 1882;  also  that 
it  objected  to  the  QUog  of  the  amended  petition  of  September  11, 1882,  and  that 
its  objection  was  sustained;  also  that  it  objected  to  the  Sling  of  the  amended 
petition  of  September  16, 1882,  upon  which  the  attachment  was  sued  out,  and, 
upon  its  objection  being  overruled,  it  demurred  to  it.  It  certainly  had  notice 
of  it.  It  is  in  law  chargeable  with  knowledge  of  its  purpose  and  contents. 
Indeed,  the  testimony  shows  that  its  general  manager  was  in  court  at  the  time, 
and,  of  course,  its  attorney  knew  the  purpose  and  object  of  the  amended  peti- 
tion when  objecting  to  the  Qling  of  it.  The  company  was  a  defendant  to  the 
suit.  It  objected  to  the  filing  of  a  pleading  that  sought  to  subject  the  indebt- 
edness upon  its  part  to  Dickinson  to  what  the  latter  owed  Gray.  Why  the 
need  of  process  U>  apprise  it  of  what  it  already  knew  ?  It  cannot,  under  such 
circumstances,  be  heard  to  now  say  that  it  had  no  notice  of  the  proceeding  to 
subject  what  it  owed  Dickinson  until  the  service  of  the  attachment  upon  its 
agent,  on  September  25, 1882.  It  knew  that  the  claim  of  Gray  against  Dickin- 
son was  for  the  same  lalwr  done  and  materinls  furnished  that  was  the  basis 
of  part  of  its  indebtedness  to  the  latter  It  should  have  been  disposed  to  pro- 
tect Gray.  Instead  of  doing  so,  however,  as  soon  as  it  and  Dickinson  were 
by  the  amended  petition  of  September  16, 1882,  aware  of  Gray's  intention,  its 
officers  and  Dickinson  got  together  in  a  town  in  the  distant  state  of  Penn- 
sylvania, and  there,  on  September  20.  1882,  they  settled,  and  the  company 
paid  Dickinson.  Up  to  this  time,  the  latter  had  appeared  to  Gray,  by  lettca- 
and  declaration,  to  be  very  hostile  to  the  company.  The  testimony  tends  to 
show  that  they  united  in  an  effort  to  defeat  Gray  in  the  collection  of  an  honest 
claim,  and,  after  such  collusion,  they  do  not  present  themselves  in  a  favorable 
light  to  a  court  of  right  and  equity.  On  May  19,  1883,  the  company  filed  this 
answer:  "The  defendant  the  Cincinnati  &  Southeastern  Railway  Company 
denies  that  it  is  indebted  to  its  co-defendant,  Dickinson,  in  the  sum  of  ^2,- 
706.80.  or  in  any  sum  whatever.  It  says  that,  for  all  the  work  and  latwr  done 
and  material  furnished  by  the  said  Dickinson  to  this  defendant,  it  had  fully 
paid  him,  the  said  Dickinson,  prior  to  the  20th  day  of  September,  1882.  It 
says  it  was  in  nowise  indebted  to  said  Dickinson  in  any  amount  on  the  16th  of 
September,  1882,  nor  has  it  in  anywise  or  in  any  amount  been  indebted  to  said 
Dickinson  at  any  time  since  the  said  16th  day  of  September,  1882.  R.  W. 
Nelson,  Attorney  for  0.  &  S.  E.  Ry.  Co."  The  testimony  shows  that  its 
statements  were  not  true.  The  attorney  who  filed  it,  and  who  Is  known  to  the 
court  as  one  of  high  integrity,  acted,  doubtless,  upon  information.  The  com- 
pany had  not  paid  Dickinson  prior  to  September  20, 1882;  nor  was  it  true  that 
it  was  not  indebted  to  him  on  September  16, 1882.  The  affirmative  averments 
of  the  answer  appearing  not  to  be  traversed,  the  lower  court;,  at  the  first  hear- 
ing, dismissed  the  action  as  to  the  company.  At  the  same  term  of  the  court, 
however,  a  motion  was  made  to  modify  and  set  aside  this  much  of  the  judg- 
ment; and  by  orders  which,  in  substance,  held  up  and  continued  the  motion, 
and  reserved  the  question  arising  upon  it,  the  court  retained  control  of  it  until  a 
subsequent  term,  when  it  rendered  judgment  against  the  company  also.  It  ap- 
peared beyond  question — in  fact,  it  was  admitted  by  the  company's  attorney — 
thatt  when  the  answer  was  filed*  it  was  agreed  that  its  affirmative  statements 
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were  to  be  regardsd  aa  traTeised,  or  that  the  aiuwer  waa  to  be  bailed  aa  a 
mere  denial.  It  waa  proven*  however,  that  Ita  indebtedness  to  Dfcklnaon  did 
exist  on  Septffinber  16.  lt}82.  and  continaed  until  the  20th  d^itf  tliat  mcmth. 
The  oompanjr  waa  not  out  of  court  whoi  the  Judgment  was  rwidered.  U  was 
a  defendant  to  the  suit  It  luid  made  an  issue  as  to  the  iDdebtedneaa*  bat 
failed,  upon  the  teatimcmy*  to  snatain  It 

Gray 'a  claim  for  prospective  profits  cannot  be  allowed.  U  DiiAinstm.  with- 
out right,  or  the  consent  of  Qray.  had  prevented  the  latter  from  comideting 
his  contract,  then  he  would  have  a  right  to  reeoTW  those  profits  which  are 
not  merely  conjectural  and  possible*  but  which  would  naturally  and  reaacHH 
ably  have  resulted  to  him  from  its  completion.  The  contract  authorized  IMck- 
inaon.  however,  to  term! nate  It  upon  10  days'  notice  in  the  event  the  company 
failed  to  negotiate  lis  bonds  fast  enough  to  meet  his  monthly  estimates.  This 
10  days'  notice  was  not  given ;  but  the  following  notice  was  received  by  Gray 
on  May  20, 1882:  >"  Newport,  May  19, 1882.  T.  ffray,  BMq.,  Contractor,  Coih 
ington — Dear  Sir:  The  Cincinnati  ^Southeastern  Railway  Company  having 
defiiulted  payment  on  its  estimate  for  work  done  as  In  April,  1882,  you  are 
hereby  instructed  to  stop  alt  work  pertaining  to  your  contract  with  us  until 
further  orders.  Efforts  are  being  made  to  secure  a  sathifactory  adjustment 
of  our  raatteni  with  the  company,  but,  pending  these,  we  have  deemed  it  for 
the  best  interest  of  our  subcontnictors  to  suspend  work  along  the  entire  linr. 
Hoping  that  nn  early  settlement  of  its  affairs,  and  early  resumption  of  work 
by  tlie  compiiuy,  may  be  made,  we  remHin,  yours,  truly,  P.  P.  0iCKiNaoN  A 
Co.  By  C.  O.  OOLTON,  Atty."  It  is  contended  that  tliis  notice  was  m«rety 
to  suspend  work,  and  not  to  stop  it  finally  and  to  cancel  the  contract.  Gray 
must  be  rf^anied.  however,  as  having  accepted  it  in  lieu  of  the  10  days'  no- 
tice named  in  the  contract,  bef-aitse  tie  ceased  the  work,  and  never  resumed 
it.  He  then  abandoned  the  work.  He  could,  either  by  parol  or  conduct, 
waive  the  right  to  10  days'  notice,  and  his  right  to  insist  upon  a  (»ropliance 
with  the  letter  of  the  contract.  He  abandon^  or  terminate  the  contract  by 
stopping  work;  and,  never  resuming  it,  he  treated  the  relation  of  contnctor 
and  contractee  tietwecn  himself  and  Dickinson  as  at  an  end.  This  was  a 
Wiiiver  of  the  notice  required  by  their  agreement.  He  acted  upon  adefectire 
notice;  but  he  chose  to  do  so,  and  leave  his  contract  uncompleted.  He  is  not 
entitled,  therefore,  to  recover  profits  which  would  Ukefy  have  resulted  from 
the  completion  of  the  work. 

The  Judgment  of  the  lower  court  in  eadi  case  is  affirmed,  both  upon  tbe 
original  and  tbe  cross  appeal. 


Allen  et  al.  e.  Kennedy  et  ol. 
(Court  of  Appeal*  of  Kentudty.  June  10, 1S88.) 

1.  FBIITCtPAL  Ain>  SUBBTT— LlABIUTr  OF  SCKRT  OH  EXSCOTOB'S  BtMD— EnoPTBL  10 

Dent. 

Where  the  sureties  on  the  bond  of  an  executor,  who  was  directed  to  hold  and  losn 
out  tbe  balance  of  tbe  estate  for  the  paTment  of  certain  legacies,  at  periods  of  from 
10  to  19  yean,  the  estate  being  otherwise  fully  administered,  brought  •  bill  in 
equity  to  restrain  the  misappropriation  of  tbe  stuns  loaned,  on  the  ground  that 
they  were  liable  on  the  ezeoutor's  bond,  and  the  legatees  filed  cross-bills  seeldn; 
to  make  them  so  liable,  but  alleging  no  breach  of  tne  bond,  for  which  reason  the 
judgment  holding  the  sureties  liable  was  reversed,  the  sureties  are  not  eat^ped, 
on  toe  return  of  the  oase  and  the  flUng  of  answers  and  crosa-blUs  Inr  the  l^^tees 
presenting  a  cause  of  action,  to  set  up  that  tbe  fund  In  quesUw  la  heul  by  the  ezBO- 
utor  as  trustee,  and  that  their  liability  has  therefore  ceased. 
fl.  executohs  aks  adlcunbtuturs  —  fuitd  'bxld  vk  txdst,  wbut  —  lubiutt  ot 
Sureties. 

W  here  a  will  directs  that  the  executor  sell  all  the  estate  of  the  testator,  pay  flnt 
his  debts,  and  then  certain  specified  legacies,  and  bold  and  loan  out  the  balance  for 
the  payment  of  certain  other  legacies,  payable  at  periods  of  from  10  to  19  yean, 
upon  the  arrival  at  age  of  the  legatees,  vaa  executtv,  having  completely  adniBl*- 
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t«t«d  the  estate,  and  paid  the  special  legsoiei  within  two  rears,  becomes  trostea 
for  the  sams  loaned  out,  especially  where  he  is  made  residuary  legatee,  and  the 
liability  of  the  sureties  on  his  bond  as  executor  ceases. 

Appeal  from  circuit  court,  Duvless  county. 

Btuart  A  AtchUmt  and  Stooenep  (ft  Sont  for  appellante.  WUliami  dt  Paw- 
«r«,  for  ai^leeB. 

Pbyob,  C.  J  Tbe  will  of  N.  B.  Allen  was  admitted  to  probate  in  the 
year  1867.  James  Weir,  nt  Texas,  was  appointed  bis  executor,  whoexecuted 
a  bond  witli  W.  J.  Courtney  and  S.  D.  Kennedy  as  his  sureties.  As  executor. 
Weir  collected  the  claims  due  the  testator,  paid  hU  his  debts,  sold  his  land  on 
long  credits,  taking  the  notes  payable  to  himself  as  executor,  and  within  two 
years  after  his  qnaltflcation  had  f  ulljr  administered  the  estate.  By  the  pro> 
visions  of  the  testator's  will  he  made  special  devises  to  his  nieces  and  neph- 
ews, who  were  at  the  time  infants,  to  be  paid  them  on  their  arrival  at  the 
age  of  21,  and  the  money  to  be  loaned  out  until  tliat  period.  He  makes 
Weir,  "his  wortb>  father-iu-law,  executor;"  and  directs  him  also  to  pay  bia 
mother  during  her  natural  life  an  annuity  of  9100,  payable  out  of  th?  por- 
tion devised  to  his  executor.  Weir,  to  whom  is  given  the  entire  residue  of 
the  testator's  estate.  The  executor,  being  a  resident  of  Texas,  returned  to 
that  state  after  administering  the  estate  of  the  testator;  and  iiaving  pledged 
some  of  the  notes  due  him  as  executor  to  the  Flautera'  Bank,  to  secure  bis 
individual  indebtedness,  tbe  sureties,  believing  they  were  liable  for  the  pay- 
ment of  the  special  le^cies  to  testator's  nieces  and  nephews,  filed  this  peti- 
tion in  equity,  alleging  tbeir  liability,  and  assailing  the  transfer  to  the  bank 
of  the  notes  payable  to  tbe  executor  from  tbe  sales  of  tbe  estate  of  tbe  tes- 
tator. The  appellants,  the  nieces  and  nephews,  filed  answers  and  cross- 
petitions,  seeking  to  make  the  sureties  liable  on  the  bond  of  the  executor  for 
tbe  spet  ial  devises  made  to  them.  On  the  hearing  below,  tbe  sureties  were 
made  liable,  and  on  an  appeal  to  this  court  the  judgment  whs  alHrmed.  but  a 
rehearing  was  afterwards  granted,  and  tbe  judgment  reversed.  The  opinion 
affirming  the  judgment  said,  in  express  terms,  It  was  too  late  to  make  the 
question  here  that  the  holding  by  Weir  was  as  trustee  and  not  as  executor,  as 
their  liability  was  admitted,  and  on  that  ground  they  were  seeking  the  aid  of 
a  court  of  equity.  Ifo  issue  of  that  character  was  made  by  the  pleadings,  but 
tbe  plain  averment  that  these  sureties  were  liable  on  the  executor's  bond. 
The  rehearing  was  granted  after  affirming  the  judgment,  on  the  ground  tliat 
DO  breach  of  tbe  bond  or  covenant  bad  been  alleged  in  the  cross-petition.  In 
the  opinion  reversing  tbe  case,  tbfs  court  said:  "The  question  as  to  how  the 
assets  of  the  estate  were  held  at  the  time  of  the  bringing  of  the  suit  cannot 
be  determined  In  the  present  condition  of  the  pleadings,  as  no  issue  as  to  lia- 
bility of  any  kind  is  presented.'*  On  tbe  return  of  the  case,  the  l^tees  filed 
answers  and  cross-petitions  presenting  a  cause  of  action,  and  thesureties  pre- 
aented  tbe  defense  that  Weir  held  this  fund  for  the  legatees  as  trustee,  and 
not  as  executor,  and  therefore  no  liability  existed  on  their  part  by  reason  of 
the  liond  of  the  executor.  This  issue  was  tried,  and  decided  for  the  sureties, 
and  the  legatees  have  appealed. 

It  is  insisted  by  their  counsel  that  tbe  opinion  affirming  the  original  judg- 
ment, as  well  as  the  admission  of  their  liability  by  the  sureties  in  the  original 
pleading,  has  precluded  the  sureties  from  making  any  such  defense.  It  is 
sufficient  to  say  that  tbe  legatees  bad  no  cause  of  action  against  theeesureties 
on  tbe  original  proceeding;  and  therefore  when  they  attempted,  on  the  return 
of  the  case,  to  assert  their  claim  in  a  proper  manner,  the  sureties  had  the  right 
to  make  or  present  any  defense  they  had  to  the  recovery.  It  was  tbe  first  and 
only  time  they  bad  been  called  on  to  respond  to  the  claim  of  tbe  appellant,  and 
the  opinion  reversing  the  case  Intimates  plainly  tlie  reason  why  ttie  question 
was  not  disposed  .ol  on  the  ^t  bearing.  If  the  cross-petition  of  Ct^wley  and 
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wife  Had  presented  a  cause  of  action,  then,  with  no  question  raised  as  to  the 
liability  of  the  sureties,  but  with  the  admi»sioa  that  they  were  liable,  the  Judg- 
ment beiow  would  have  l)een  affirmed.  The  effort  of  the  sureties  to  prevent 
a  wasting  of  the  assets  by  the  trustee  or  the  executor  did  not  enlarge  their 
liability,  or  estop  them  from  making  the  question  when  sought  to  be  held  re- 
sponsible. They  doubtless  thought  they  were  liable,  and  proceeded  against 
the  bank  on  that  idea;  but  there  is  no  principle  applicable  to  the  law  of  estop- 
pel that  would  preclude  them  from  making  a  defense  if  meritorioas,  when 
sued  by  the  legatees,  unless  their  action  had  worked  an  injury  in  some  way  to 
the  appellants.  Instead  of  injuring  the  appellants,  they  have  stopped  the 
l>ank  from  appropriating  the  funds  of  the  estate  to  the  payment  ef  Weir's  own 
debts.  So  the  practical  question  in  tliis  case  is,  how  did  Weir  hold  these 
funds,— as  executor  or  trustee?  He  had  paid  the  debts  and  all  the  special 
legacies  required  to  be  paid  within  a  certain  period;  tliat  is,  within  two  years 
from  his  qualillcaMon:  He  had  converted  the  estate  into  cash,  or  sold  it,  tak- 
ing notes  payable  to  himself  as  executor.  He  was  not  required  to  pay  this 
money  over  to  the  legatees,  but  required  to  loan  It  out  until  they  urived  at 
21  years  of  age.  and  to  pay  to  his  mother,  out  of  the  fund  passing  to  him  as 
the  residuary  legatee,  9100  per  annum.  The  testator  had  implicu  oonddence 
In  the  f  Hther-in-iaw  he  was  at  the  time  making  his  executor;  speaks  of  him 
as  a  worthy  man ;  and  intrusts  him  witdi.the  duty  of  loaning  out  and  manag- 
ing this  fund,  out  of  whieh  the  legadwaee  to  be  paid,  until  the  l^ntees  ar- 
rive at  age.  The  will  was  pnrtiated  in  tin  Daviess  county  court  in  the  year 
1867.  The  first  legacy  was  notdueuntil  June,  1878;  the  second,  March,  1880; 
the  third,  April,  1880;  the  fourth.  January,  1883;  the  afth.  June,  1885;  and 
tlie  sixth,  Febroary,  1887.  These  legacies  were  payable  from  10  tol9  years 
after  the  probate  of  the  wIU  by  the  reslduaiy  legatee  of  the  entire  estate.  The 
money  coming  to  his  hands  was  a  fund,  first,  to  pay  debts  and  certain  lega- 
cies that  were  due  and  payable  at  once  or  in  a  sliort  period,  and  the  balance 
was  to  be  held  by  him  and  loaded  out  for  the  benefit  these  iQ>pellants,  and 
what  was  left  belonged  absolutely  to  W^r*  save  the  ehaiga  made  upon  it  for 
the  benefit  of  his  mother.  The  sureties  had  no  power  over  this  fund.  Every- 
thing had  been  paid  that  should  have  been  naid,  and  the  balance  left  in  the 
hands  ai  Weir  to  be  loaned  out  by  him  for  uie  ^ipdlantB.  He  ooafided  in 
Weir,  his  fetheMn-law,  and  required  him  to  keep  the  fund  at  interest  until 
the  children  arrived  at  age.  The  leaning  out  of  this  mon^,  and  holding  it 
for  from  10  to  20  yean,  was  no  part  of  tbe  executor's  duty,  as  Bocb.  He  be- 
came trustee  for  these  appellants,  and  as  such  ean  be  held  responsible.  See 
N^ely  -r,  Mtrritt,  9  Bush,  846.  In  WarflOd  v.  Braad*»  AdmW,  13  Bosh, 
77,  tbu  oonrt,  in  speaking  of  the  powers  and  duties  of  exeeatoia,  said:  **  And 
we  think  we  ought,  in  furtherance  of  that  intention,  to  treat  aU  ttaoae  pow- 
ers and  duties  conferred  and  imposed  by  the  will,  the  faithful  perfwrnanceuf 
which  are  secured  by  the  executorial  bond,  and  which  potain  to  the  settle- 
ment  of  the  estate,  and  the  ascertainment  the  net  amount,  and  its  distri- 
bution according  to  the  usual  course  of  administration  among  those  entitled 
to  It,  as  legal  executorial  powers  and  duties,  and  all  others  as  trusts."  There 
is  no  doubt  but  under  a  devise  by  which  the  executor  is  directed  to  pay  a  par^ 
ticnlar  sum  of  money  to  the  devisee,  or  a  special  legacy,  that  the  suretira  on 
the  bond  are  liable  to  make  good  the  default  of  the  executor;  hut  where  a  de- 
vise is  made  by  which  the  executor  is  to  sell  all  the  estate  of  tbe  testator,  pay 
first  his  debts,  and  then  pay  certain  specified  legacies,  and  to  loan  out  a  part 
of  the  proceeds  of  sale  for  10  or  20  years  for  certain  other  purposes,  that  he 
then,  as  to  those  sums,  becomes  a  trustee,  and  his  office  as  executor  ceases, 
and  particularly  when  he  is  invested  with  ttie  absolute  title,  first,  as  executw 
or  trustee,  and  then  as  the  residuiiry  devisee.  In  Latley  v.  Lasl^t  1  Duv.  117, 
the  testator  bequeathed  to  his  grandson  "five  hundred  dollars,  for  the  pur^ 
pose  of  educating  said  grandchild,  and  to  be  paid  oat  and  furnished  In  such 
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a  way  and  at  such  times  as  my  executor  mny  deem  proper."  It  was  held  that 
**ttae  executors  should  be  presumed  to  h(dd  as  trustees  after  two  years  from 
the  date  of  quallfioation. "  In  Uiis  case,  Weir,  as  executw,  trustee,  and  devisee, 
held  and  owned  the  entire  estate,  a  ftat  of  the  proceeds  of  which  was  to  be 
IfMined  out  for  the  period  of  from  10  to  19  yean,  fbr  the  payment  of  certain 
legacies.  This  made  Weir  trustee  as  to  the  loan,  and  liis  sureties  are  not  lia- 
Ue  tar  this  mon^.  Judgment  affirmed. 


SATises  Bank  op  LomarxLUB^a  Asuohkb  v.  Gafxbxon  €t  oZ. 
Uetebs  9t  al.  9.  Sake. 

(Court  of  Appeals  of  Kenttu^.   June  S,  1888.) 

L  Baitks  and  Bankino— Loss  bt  DBPAULTiyo  Cashibb— Liabilitt  or  Dibbctobs. 

In  an  action  by  depositors  in  a  bank  against  the  dlreotors  personally  for  loss  oooa- 
sloned  by  a  def  auiting  cashier,  who  owned  a  one-flfth  interest,  and  was  the  leading 
■oirlt  in  the  )>ank,  a  man  ot  recogniied  business  ability,  ai^  as  was  inKKwed  ot  tw 
ugheat  InteffritT,  it  appeared  that  for  nine  years  he  had  been  making  lalse  enuies, 
and  bad  embezzled  a  utrge  amount;  that  the  services  of  the  directors  were  gratu- 
itous*, that  at  the  time  ofis  merger  of  the  old  bank  in  a  new  one  no  new  booln  Intd 
been  opened,  thus  enabling  the  cashier  to  conceal  his  former  defalcations,  but  there 
-  was  nothing  to  excite  ausniolon  as  to  the  cashier's  honesty,  the  frauds  being  perpe- 
trated by  false  entries,  which  made  the  weekly  statements  iqiparent^  correct ;  that 
the  duties  of  cashier,  book-keeper,  and  teller  were  all  pmf  ermed  by  the  de&ulting 
cashier.  Meld,  that  the  directors  were  not  liable. 

9l  Bamb— Loss  bt  DarAOiAiKo  CASHiBit^PBoor  or  Nbousbxob  or  Dibbotobs. 

In  such  case,  the  fact  that  bonds  belonging  to  one  of  the  directors  were  used.  In 
bis  absence,  by  the^iashler,  in  hts  statement  as  to  the  condlUon  of  the  bsjik,  as  bank 
assets,  tiie  bank  being  accustomed  to  invest  in  like  bonds,  does  not  indicate  negli- 
gence on  the  part  of  the  directors  In  their  failure  to  eKamlna  the  boolcB  to  see  to 
whom  the  bonds  had  been  charged,  there  being  no  saspiolon  ot  the  caahier'a  integ- 
rity. 

8.  SiMB— Nbousbncb  or  Dibectors— Dbpont  IK  AsomB  Bavk  to  Sbcdeb  Dbatts. 
In  snch  case,  the  bank  being  run  In  two  departments,  as  a  savlags  bank  and  a 
commercial  bank,  the  directors  are  not  guilty  of  neglect  in  placing  cert^n  bonds 
belonging  to  the  savings  side  of  the  bank  in  the  custody  of  a  New  York  bank  for  the 
purpose  of  enabling  the  bank  to  draw  upon  Hew  York  when  necessary,  which  bonds 
the  defaulting  cashier  afterwards  pledges  aa  collateral  to  raise  money. 

^  BaHB— LlABIUTT  or  DlBBCTOBS  rOB  DErATTLT  BT  CaSHIEK— BiTRDBN  Or  PBOOr. 

In  an  action  by  depositors  against  the  directors  of  a  bank  to  hold  them  personally 
liable  for  defalcation  of  a  cashier,  the  burden  is  up<ni  plaintiffs  to  show  a  want  of 
diligence  on  the  part  of  the  directors  in  discovering  the  fraud. 

Appeals  from  Louisville  chancery  court. 

Aclion  by  Gustavo  Meyers  and  others,  depositors  In  a  bank,  to  hold  liable 
John  Caperton  und  others,  as  directors,  for  loss  occasioned  by  the  cashier's  de- 
falcation. The  cross-petition  of  the  bwnk's  assignee,  who  was  made  defend- 
ant, was  dismissed,  from  which  he  appeals.  Judgment  was  rendered  for  de- 
fendants, and  plaintiffs  appeal. 

2i.  Welasinger  and  A,  t.  Humphrey,  for  the  assignee.  Wooley  dt  Buek- 
ner  and  Kohn  A  Barker,  for  Meyers  it  al,  Jam«»  Speedt  A.  Bamett,  and 
Tho9,  ift  John  Bpeedt  for  appellees. 

Pryor,  G.  J.  This  action  was  instituted  by  Oustave  Meyers  and  others 
against  the  president  and  directors  of  the  Louisville  Stivings  Bank  to  recover 
the  various  sums  due  to  them  aa  depositors  in  its  savings  departmpnt,  the  loss 
having  been  caused  from  the  embezzlement  of  the  funds  of  the  bank  by  J.  H. 
Bhorer,  the  oashier.  The  ground  of  recovery  is  the  alleged  negligence  of  the 
directors  in  the  general  conduct  of  the  bank,  and  particularly  in  their  failure 
to  inspect  the  books  of  the  hnnk,  and  a  want  of  diligence  in  supervising  tiie 
acts  of  their  subordinate,  the  casliier.  The  bank,  by  reason  of  the  defalca- 
tion, was  rendered  insolvent,  and  an  assignment  made  in  .Tanuary,  1880.  of 
all  of  its  assets  to  the  appellant  Jones.  The  creditors  of  the  bank  filed  their 
petition  in  equity,  alleging  that  Jones,  the  assignee,  refused  lo  sue  the  direct- 
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on,  or  to  unite  with  them  in  the  action.  Jones  was  made  a  defendant  to  ttia 
action*  and  liy  a  croes-petition  sought  to  recover  of  the  dlreoton  fur  the  de- 
fault of  IUuner,on  aoeount  of  Uifdr  nef^igenoawith  refwence  to  thaalLilT8<rf 
the  bank;  alleging  that  he  had  delayed  the  UUgaUon  for  the  purpose  tsi  mo&- 
tainlng  the  coudlUon  of  the  bank,  and  the  eacte,  if  any,  upon  which  a  reeov- 
ery  oould  be  had  against  the  dlredioiB.  A  oontroTersy  ori^nated  in  the  court 
below  as  to  the  right  of  Jones  tu  maintain  tlie  «oes-action,  and.  on  motion  of 
the  creditors,  they  were  allowed  to  proeecute  the  cause  of  action  set  up  in  the 
original  petition,  and  the  claim  of  toe  assignee.  In  so  fiir  as  it  affected  the  de- 
positors, was  dismissed.  It  Is  not- necessaijt  in  the  light  of  the  facts  pre- 
sented, tu  discuss  the  right  of  eitbn  Junes  orthein^itors  to  maintain  the  ac- 
tion, further  than  to  say  that  the  bank  or  its  assignee  is  the  proper  party 
plaintiff,  in  such  cases,  unless  It  plainly  appears  that  a  cause  of  action  exists, 
and  the  bank  refuses  to  bring  the  action.  We  will  proceed,  therefore,  to  con- 
sider the  ease  on  its  merits.  The  corporation,  the  Louisville  Savings  Bank, 
was  orgHnized  in  the  year  1866.  and  was  the  successor  of  a  bank  called  the 
"Louisville  Savings  Institution,"  the  former  liaving  been  merged  in  tlie  latter, 
by  taking  all  its  assets  and  assuming  all  its  liabilities.  An  election  uf  direct- 
ors WHS  held  in  August.  1866.  and  James  Guthrie,  Jordan  F.  Ward,  James 
W.  Heming,  Milton  H.  Bhorer,  and  Jonas  U.  Bhorer  were  elected.  The  di- 
rectors then  elected  J.  H.  Rhorer,  the  subsequent  defaulting  cashier,  president, 
and  Thomas  Barclay  cashier;  and  wlien  tliia  was  done,  directed  tlie  president 
and  other  officials  to  have  the  balances  on  the  books  of  the  old  bank  trans- 
ferred to  the  books  of  the  new  bank.  Guthrie  died  in  April,  1869,  and  John 
Caperton  was  made  director  in  his  stead.  In  1871,  J.  H.  Rhorer  resigned  as 
president,  and  was  made  cashier;  Barclay  having  ceased  his  connection  with 
the  bank.  Caperton  was  then  elected  president.  In  1874.  M.  H.  Rhorer  re- 
signed as  director,  and  Andrew  Sabine  was  placed  in  his  stead.  From  the  Ist 
of  January,  1871,  J.  H.  Bhorer  Qlled  the  place  of  cfuhier,  teller,  and  Xxxk- 
keeper  in  the  commercial  or  general  department  of  the  bank.  The  bank  had 
two  departments  in  tlie  same  building, — one  known  as  Uie  savings  depart- 
ment, and  ttie  other  as  the  genertd  or  commercial  department;  both  regarded, 
however,  as  the  one  bank,  and  money  often  transferred  from  one  department 
to  the  other.  The  directors  sought  to  be  made  liable  are  Caperton.  Heming, 
Speed,  and  Sabine,  the  fifth  director  being  J.  H.  Bliorer.  The  books  of  the 
general  department  were  kept  by  Bhorer,  and  uf  the  savings  department  by 
Joshua  F.  Speed,  Jr.  In  the  year  1872.  shortly  arter  Bhorer  was  elected  cash- 
ier, the  bank  built  what  is  termed  a  safety  vault,  at  a  cost  of  $55,000.  The 
capitid  stock  of  the  bank  was  only  $100,000,  one-fltth  of  which  was  owned  by 
J.  H.  Bliorer,  tlie  cashier.  Rtiorer  was  not  only  the  cashier  and  the  one-fifth 
owner  of  the  stock,  but,  as  is  manifest  from  the  proof  in  this  case,  was  the 
leading  spirit  in  directing  and  controlling  the  affairs  of  the  liank  during  the 
series  uf  years  in  which  he  was  engagt'd  in  making  fraudulent  entries  in  the 
bouks  of  the  bank  to  enable  him  to  appropriate  its  funds  to  his  own  use.  His 
entire  administration  of  the  affairs  of  the  bank  evidences  a  sj'stematic  pur- 
pose in  embezzling  the  funds  of  the  institution,  and  betraying  an  almost  un- 
limited conlldeDce  placed  in  him  by  the  directors.  It  whs  not  until  the  9th  of 
January.  1880,  that  the  frauds  werediscovei'ed.althougli  practiced  for  the  nine 
years  be  was  cashier,  and  long  before,  and  then  made  known  by  the  written  ac- 
knowledgment of  Rhorer.  foimd  with  the  papers  of  the  bank,  to  the  effect 
that  he  had  been  robbing  the  bunk,  and  had  surrendered  himself  into  tlie  cus- 
tody of  the  law.  The  investigations  and  settlements  made  since  the  assign- 
ment, shows  the  defalcation  to  be  $118,000. 

The  only  question  presented  in  this  case  is  whether  the  directors  acted  in 
good  faith,  and  with  ordinary  care  and  diligence,  in  conducting  the  affairs  of 
the  bank,  or  such  diligence  as  ordinarily  prudent  men  would  have  exercised 
with  reference  to  the  conduct  ot  such  n  moneyed  inatitution.  It  is  not  a 
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question  as  to  bow  the  frandi  of  the  cashier  might  have  been  disGovwed,  bat 
were  these  directors  guilty  of  gross  neglect,  wliich  means  an  Hbsenee  of  that 
diligence  that  ordinarily  prudrat  men  in  the  conduct  of  sueb  business  would 
have  exercised.  The  directors  reoeiTed  no  eompensatlm  for  their  services; 
the  benefits  to  be  derived  by  them  from  the  profits  ct  the  bank  flowing  solely 
from  their  interests  as  stm^holders.  If  their  Itabili^  is  to  be  measured  by 
thatimposed  upon  the  president  <n- the  director  who  received  as  oompensation 
a  sum  equivalent  to  an  undertaking  to  supervise  the  entire  itfairsof  thebank, 
by  an  actual  inspection  and  examination  of  the  accounts  and  books  of  tlie 
twnk  as  well  as  other  duties  pertaining  to  such  a  pcsition.  then  there  would 
be  no  question  as  to  the  Uatdllty  of  the  app^lees  In  this  case;  but  with  services 
rendered  that  are  merely  gmtuitous*  or  at  least  without  reward,  it  cannot  be 
held  that  a  hnbility  is  to  lie  fixed  upon  them  tor  no  other  reason  than  their 
failure  to  detect  tlw  fraudulent  entries  made  by  the  cashier  in  Uie  books  ot 
the  bank,  although  extending  through  a  period  of  nine  years.  The  facts,  how- 
ever, presented  by  this  record,  must  determine  the  question  o£  negligence  or 
the  want  of  diligence  on  t^e  part  of  the  appellees.  It  was  incumbent  on  the 
directors  to  i^ipoiot  all  the  o^oers  necessary  to  carry  on  the  business  of  the 
bank,  and  to  use  ordinary  diligence  in  the  selection  of  men  qualified  to  fill  such 
positions.  In  the  year  1871,  when  Bhorerwas  elected  cashier  of  the  bank, 
and  also  made  Its  book-keeper,  bis  past  life  as  a  business  man,  so  tar  as  then 
known,  was  a  snfllcient  guaranty  to  the  directors  of  his  honesty  and  capacit7 
for  tlie  position.  He  had  been  made  president  of  the  bank  at  its  organieation, 
in  1866,  witli,  as  the  pi-oof  shows,  some  of  the  most  successful  business  men  as 
directors, — Qutbrie,  Speed,  and  Hemii^.  His  experience  in  banking,  as  well 
as  his  high  character  for  integrity,  both  personal  and  financial,  commended 
him  to  nil  business  men  as  well  qualified  for  such  a  position.  There  was  no 
reason  for  suspecting  his  fidelity  to  his  co-directors,  and  to  the  interests  of 
the  bank,  whose  affaira  be  bad  been  called  on  to  manage;  and  yet  he  was,  at 
the  time  he  was  elected  president  of  the  savings  bank,  a  defaulter  in  the  sav- 
ings institution  that  had  been  merged  into  the  former  bank  in  the  sum  of 
917,000.  It  is  insisted,  as  one  of  ttie  grounds  for  imputing  negligence  to  the 
directors,  that  Biiorer,  who  had  been  elected  president  of  the  savings  bank, 
and  wasdirected  to  transfer  the  ixUanoes  from  the  books  of  the  savings  insti- 
tution to  the  new  bank,  failed  to  o|>en  new  Iraoks,  but  continued  to  use  the 
old  books,  and  especially  the  individual  ledger  containing  the  accounts  of  de- 
positors,  in  the  savings  bank  until  its  supervision,  in  the  year  IStiO;  that  this 
aided  Bohrer  to  cover  up  his  defalcations  in  the  old  bank,  and  to  practice  his 
frauds  in  the  new  Itank,  when,  if  the  accounts  on  the  old  books  tiad  been  bal- 
anced, and  the  proper  entries  made  in  the  new  books,  the  fraud  already  prac- 
ticed might  have  l)een  detected;  that  a  proper  and  thorough  examination  of 
the  accounts  of  the  savings  institution  would  have  been  the  safest  method  for 
these  directors  to  have  pursued,  with  new  accounts  opened  for  depositors, 
must  be  readily  conceded,  but  Itohrer,  having  been  cashier  of  the  old  institu- 
tion, and  had  at  tlie  time  of  the  merger  of  tlie  two  banks  been  elected  presi- 
dent of  the  savings  bank,  it  was  not  unreasonable,  but  consistont  with  the 
duty  these  directors  owed  to  all  interested,  that  Bohrer  shoukl  have  been  se- 
lected to  make  the  transfer,  and  to  pursue  that  course  that  in  his  judgment 
was  proper,  in  opening  the  books  for  the  new  bank.  There  was  notliing  to 
excito  the  least  suspicion  as  to  his  honesty,  and  it  cannot  be  regarded  as  neg- 
lect on  the  part  of  the  directors  in  permitting  him  to  use  the  books  of  the  old 
for  the  purposes  of  the  new  bank.  If  balances  had  been  struck  and  trans- 
ferred from  the  old  set  of  books  to  the  new,  the  fraud  already  practiced  would 
necessarily  have  entered  into  the  Ixx^s  of  the  new  bank,  as  Bhorer,  who  was 
directed  to  make  the  transfer,  would  scarcely  have  made  entries  Uiat  would 
have  resulted  in  an  exposure  of  his  fraudulent  practices. 
The  frauds  perpeteated  by  the  cashlei  in  absiaYicting  the  money  of  the  bank 
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wen  eommltted  In  Tirloiu  waji:  Fint,  Whdn  depnits  In  certain  iDBUDC«s 
were  made  be  woold  credit  them  on  the  individual  ledsw,  but  taaka  no  dmrge 
on  the  bli^r.  In  one  instMice,  the  LoutsTllle  Steet-Worfcs  Is  credited  on  ihe 
individual  ledger  with  $5,000,  and  this  anm  not  credited  to  tbeconeem  or 
eharged  to  cash  on  the  Uotter.  Again,  the  same  part/  is  credited  hj  several 
Items,  amounting  to  •2.719,  in  the  same  w^.  Seoond,  The  blotter  sbowa  a 
deposit  on  January  25th  of  •8,698.50,  and  on  that  day  Bohrer  A  Cotton  are 
credited  with  that  amoont  on  the  individual  ledger.  On  the  same  day  the 
Metropolitan  National  Bank  of  New  York  is  credited  on  the  blotter  with 
•6,101.50.  These  two  Items  amount  to910.000,  and  the  bank  on  the  general 
ledger  is  credited  •10,000.  It  appears  that  the  Metropolitan  Bank  waa 
entitled  to  a  credit  of  ^10,000,  when  Khorer  only  placed  to  Its  credlt«6. 101.50. 
and  gave  credit  to  Bborer  ft  Cotton  tor  •8.898.50,  when  no  each  deposit  had 
been  made;  bat  by  crediting  the  bank's  account  In  the  ledger  with  the  true 
amount,  •10,000,  the  aocounte  appeared  correct,  and  enabled  the  cashier  to 
appropri^  •3.898.50  to  his  own  use.  Another  instance  Is  where  Rhorer  ia 
credit«d  on  the  blotter  with  •350,  and  this  sam  is  posted  to  his  account  in 
the  Individual  ledger  as  •2,350.  Again,  he  would  charge  a  depositor  on  Uie 
blottw  with  a  certain  sum,  as  If  paid  on  the  depositor's  chedc.  This  sum 
would  be  posted  to  hfs  account  on  the  individual  ledger,  and  when  balancing 
the  account  tlie  item  would  be  omitted  from  ttie  addition.  This  character  of 
frandulent  entries  In  the  books  of  the  bank  was  practiced  from  the  year  1871 
until  the  close  of  the  bank,  In  January,  1880.  The  amount  of  defalcation, 
concealed  by  the  fraudulent  entries,  amounting  in  the  aggr^^te  to  near,  if 
not  quite,  •60.000,  with  the  cash  found  short  in  the  sum  of  •58,000.  The 
entire  defalcation  was  •118,228.57,  as  reported  by  the  ucpert  accountants  in 
the  examination  made  of  the  bank  accounts. 

The  principal  grounds  relied  on  for  a  reversal  In  this  case  are— First,  that 
the  directors,  in  giving  to  Rhorer  the  sole  control  of  the  books  of  the  bank, 
making  htm  cashier,  Iwok-keeper,  and  teller,  placed  it  within  his  powertopn^ 
petrate  the  fraud,  and  forthat  reason  they  were  guilty  of  such  neglect  as  makea 
tliem  responsibte  to  the  bank ;  ueond,  they  failed  to  make  proper  examinations 
as  to  tlie  condition  of  the  bsnk,  and  allowed  the  books  to  ite falsely  kept.  We 
have  said  that  it  was  their  duty  to  exercise  that  reasonable  and  ordinary  care 
with  reference  to  the  affairs  of  the  bank  that  ordinarily  prudent  men  would  ex- 
ercise in  reference  to  snch  business  affairs.  If  it  was  the  d  aty  of  the  directors 
to  examine  the  bo<^  of  the  bank  in  the  absence  of  any  reason  for  suspecting 
the  honesty  of  thebankcashler,  with  a  view  of  testingtbeir  correctness  wit^  the 
weekly  statements  made  them,  or  when  making  their  periodical  investigutions 
of  the  monqron  hand,  and  the  notes,  bills,  and  bonds  beloaging  to  the  teink,  it 
being  manifest  that  the  frauds  could  have  been  easily  discovered,  at  least  by  a 
book-keeper  of  ordinary  intelligence,  then  responsibility  would  necessarily  fol- 
low. It  is  difficult  to  define  each  and  every  duty  pertaining  to  such  a  position; 
but  we  are  satisfied  thata  bank  director  is  neitherrequlredtobe  anexpertora 
competent  book-ke^r,  nor  do  more  in  the  general  managemwit  of  tlie  bank, 
with  rrf erence  to  its  cashier  and  book-keeper,  than  to  see.  In  the  absence  of  any 
reason  for  doubting  his  fidelity  to  the  trust  confided  to  him,  that  the  weekly, 
daily,  or  monthly  statements  made  to  the  board  correspond  with  the  general  b^- 
ance  upon  the  books.  In  this  case  tbe  weekly  statements  as  to  the  cash  on  hand, 
bills  discounted,  etc.,  corresponded  with  the  cash  account  as  it  appeared  each 
day,  or  at  the  time  the  statement  was  made  with  the  cash  account  on  the  tell- 
er's blotter,  where,  as  in  this  ease,  the  cash  account  was  kept.  It  is  argued, 
however,  and  tbe  expert  so  states,  that  these  frauds  couid  have  been  rMdily 
detected,  by  comparing  a  balance  on  tbe  individual  ledger  with  the  amount 
stated  to  t>e  due  depositors  la  Rhorer's  weekly  statements.  It  is  plain  that 
any  director,  if  at  all  conversant  with  book-keeping,  could  have  gone  to  the 
individual  ledger,  and  running  over  the  accounts  of  depositors,  and  then  «>m- 
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paring  that  with  the  blotter  evidencing  each  da7*a  tratiaactlons,  could  have 
disoov^red  the  fraud,  or  it  might  have  been  diacovwed  ascertaintng  the 
amount  due  each  depositor,  as  appeared  from  tliat  t>ook;  but  we  know  of  no 
mie  of  law  or  reason  that  would  require  such  an  investigation  hy  directora* 
and  to  hold  them  responsible  for  failing  to  discharge  such  a  duty  would  be 
imposing  a  responsibility  that  no  business  man  would  assume,  withontacom- 
penaation  commensurate  with  the  labor  required.  If  they  have  selected  a 
cashier  and  book-keeper  r^arded  at  the  time  as  qiiallflpd  for  the  position  as- 
signed, or  used  reasonable  care  and  precaution  in  making  the  selection,  and 
tuen  from  him  a  bund  In  an  adequiite  penalty  for  the  folthful  discharge  of 
bis  duties,  his  weekly  or  daily  statements,  as  the  custom  of  banks  may  be, 
agreeing  with  the  balance  aa  found  on  his  books,  connected  with  the  periodical 
count  of  the  money,  notes,  bonds,  etc.,  it  is  all  the  supervision  required,  unless 
the  directors  have  some  cause  for  suspecting  or  see  ttuit  he  Is  neglecting  his 
duties.  In  the  present  case  the  cashier  made  weekly  statements  to  the  directors 
that  were  compared  with  the  otsli  balances,  and  found  correct;  or,  if  not  com- 
pared  at  the  time,  those  statements  agreed  with  the  general  balance  found  on 
the  books,  that  were,  however,  false  and  erroneous  by  reason  of  fraudulent  en- 
tries and  forced  balances.  They  examined  the  general  condition  of  tlie  bank 
once  in  every  six  months,  by  nuiking  an  actual  count  of  the  cash,  and  ascer- 
taining the  amount  of  bills,  notes,  bonds,  and  securities  on  hand, — all  of 
which  agreed  with  the  statements  made  by  the  cashier,  and  verified  by  the 
general  balance  found  on  the  books. 

It  is  argued,  however,  that  as  one  of  the  means  of  preventing  such  defal- 
cations, it  Is  prudent  to  have  different  employes  in  charge  at  the  books,  as 
checks  upon  each  other,  and  not  Intrust  those  duties  to  one  man.  This  no 
donbt  is  the  safest  course  to  pursue  so  as  to  prevent  fraud  and  tiave  perfect 
accuracy  in  the  accounts;  but  the  fact  that  these  dlrei-tote  saw  proper  to  con- 
Ale  In  Khorer,  and  permit  him  to  discluu^  the  double  duty  of  book-keeper 
and  cashier,  does  not  evidence  a  want  of  ordinary  diligence  on  their  part.  If 
called  on  to  adopt  that  mude,  which  would  approach  nearer  to  absolute  secu- 
rity against  sui-h  thefts  than  any  other,  the  usual  custom  in  the  banks  of  a 
city  would  be  adopted ;  but  the  question  here  presented  is,  were  the  directors. 
In  making  such  an  employment,  doing  that  wliich  men  of  ordinary  prudence 
in  such  business  would  have  regarded  as  unsafe?  We  tbink,  measuring  the 
duty  of  a  director  by  the  character  of  the  business  he  is  supervising,  that  the 
entire  testimony  in  this  case  gives  a  negative  response  to  the  question.  He 
had  been  trust^  to  an  unlimited  extent,  prior  to  this  undertaking,  in  the  con- 
duct of  flnandal  transactions  involving  millions  of  doIlHrs.  He  was  regarded 
as  a  man  of  means,  and  worthy  of  every  man's  confidence  by  reason  of  his  sup- 
posed great  moral  worth,  as  well  as  his  financial  standing,  and  no  reasonable 
man,  unless  exercising  the  highest  degree  of  care  under  the  circumstances, 
would  have  supposed  that  a  chedc  on  bis  conduct  in  the  bank  was  necessary,  or 
that  any  inspection  of  the  t>ooka,  by  way  of  detecting  errors,  was  demanded. 
We  tlierefore  see  no  reason  for  holding  these  di  rectors  personally  liable  by  rea- 
son of  frauds  concealed  by  a  system  of  falseentries  requiring  the  skill  of  expei-t 
accountants  to  ascertain,  when  no  breach  of  duty  on  the  part  of  the  cashier 
had  been  brought  home  to  the  directora,  and  the  defalcation  resulted  from  no 
actof  their  own.  J.  F.  Speed,  Jr.,  who  had  charge  of  the  books  in  the  (Mvings 
department  of  this  bank,  was  an  inexperienced  book-keeper  at  the  time  of  his 
-seleetion,  yet  his  books  were  accurate,  and  his  fidelity  to  the  bank  and  its  pa- 
trons unquestioned.  The  evidenc-  of  honesty  and  the  utmost  good  faith  was 
found  on  the  side  of  the  youthful  book-keeper,  while  a  systematic  concealment 
of  fraud  was  being  practiced  by  the  shrewd  and  experienced  financier.  Ken- 
ning and  Speed,  two  of  the  directors,  were  in  the  bank  daily,  aiding  in  its 
control  and  management.  Tliey  were  both  business  men,  with  their  capital 
-invested  in  the  stock  of  the  institution,  and  to  adjudge  that  they  were  indif- 
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ferenb  to  tbelr  own  interests,  or  tbat  of  the  b«ak,  woiild  be  a  conclusion  not 
BustHined  by  Ibe  facts  before  us.  Tlie  case  of  Dunn^n  Adm'r  v.  Kyle^s  Ex'r 
14  Bush,  134,  is  very  similar  in  many  of  its  features  to  tbe  case  before  us,  in 
which  it  was  htld  thai  the  directors  were  not  liable  to  stockholders  for  the 
default  of  the  ciishier  unless  occasioned  by  their  fraud  or  gross  n^lect.  The 
absence  of  ordinary  care  wiis  attempted  to  be  shown  in  that  case,  because  of 
the  failure  of  the  directors  lo  discover  the  fraudulent  acts  of  the  cashier,  such 
as  required  the  skill  of  an  accountant  to  develop.  Where  directors,  by  their 
own  act,  cause  the  loss  to  the  bank,  or  the  corporation  they  represent,  no  doubt 
as  to  their  liability  Ciin  arise.  Where  they  discount  paper  known  to  be  worth- 
less, or  cause  the  cashier  or  other  odlcer  of  the  bank  or  corporation  to  do  that 
which  is  forbidden  by  the  charter,  and  loss  arises,  they  will  be  held  responsible. 
Spering^s  Appeal,  71 1'a.  St.  11;  Shakers  v.  UnderWiOd,  9  Bush,  609;  Batik 
V,  Uill,  56  Me.  385.  Here  the  directors  are  charged,  not  with  any  wrongful 
act  of  theirs  by  which  loss  has  been  sustained,  but  for  neglect  in  failing  to  do 
that  which  they  ought  to  have  done.  They  were  ignorant  of  the  thefts  being 
committed,  but  it  is  allegt^  they  could  have  diicoTered  the  fraud  hj  the  ex- 
ercise of  ordinary  diligence. 

It  this  action  was  against  the  bank,  it  would  not  be  allowed  to  say  that  its 
directors  were  ignorant  of  these  frauds;  for  in  such  a  case  the  law  presumes 
that  tlie  directors  knew  every  entry  made  by  its  suboi-dinate  olfioera  iu  the 
bank  books,  and  therefore  the  misappropriation  of  funds  by  a  cashier,  un- 
known to  the  directors,  constitutes  no  deftnse  to  the  bank ;  but  in  an  action 
against  the  directors  to  make  them  personally  liable  no  sucli  presumption  ex- 
ists, and  the  burden  is  on  the  creditor  of  the  bank  to  show  a  want  of  diligence 
on  the  part  of  the  directors  in  discovering  or  preventing  the  fraud.  Direct- 
ors are  under  no  personal  liability  to  tbe  creditors  (rf  a  bank  by  reason  d  a 
neglect  of  duty.  They  are  the  agents  of  the  corpcvation,  and  could  only  be 
sutd  in  this  case  by  the  creditor  because  of  the  refusal  of  the  assignee  to  sue. 
They  toay  be  proceeded  against  personally  for  a  conversion  of  spe^id  deposits 
by  them  because  guilty  of  a  tort,  as  in  the  case  of  jSAaJfeer*  v.  nndenooodt  9 
Bush,  609;  or.  In  a  case  where  the  president  and  directors  are  tbe  parties  to 
be  charged,  there  is  no  reason  why  the  creditor  may  not  sue,  m^ing  the 
bank  and  directors  defendants.  So,  at  last,  it  is  the  bank  suing  tlie  directors 
in  this  case  for  a  neglect  of  duty;  and,  if  there  were  no  d^wsitors,  could  the 
bank  claim  that  Uie  directors  were  guilty  of  neglect  in  permitting  Bhorer  to 
act  as  cashier  and  book-keeper,  or  in  failing  to  detect  tbe  frauds  so  manifest 
after  the  d!s<»veryy  We  think  not.  The  appellanta  also  say  that  the  direct- 
ors were  guilty  of  n^ect  in  placing  certain  United  Statee  bonds,  amounting 
to  $35,000,  in  the  custody  of  the  Metropolitan  Bank,  In  tlie  atj  of  New  York, 
that  were  afterwards  hypothecated  with  that  bank  for  money  loaned  to  Kho- 
rer,  without  the  knowledge  of  the  directors.  These  bonds  belonged  to  tbe 
savings  side  of  the  haiik,  tbe  books  of  which  were  under  the  control  of  Jodiua 
Speed,  Jr.  This  book-keeper  reported  In  his  statements  these  bonds  as  be- 
lunglng  to  the  savings  side  of  the  bank,  and  the  directora  believing  them  per^ 
fectly  secure,  and  having  placed  them  with  that  hank  to  enable  the  bank  at 
Louisville,  as  Henning  states,  to  draw  upon  tbe  New  York  bank  whenever 
it  might  need  mone^,  made  no  inquiry  as  to  any  use  that  mlj^t  have  been 
made  of  them  by  its  bank  officers.  They  had  no  reason  to  believe  that  JUiww 
had  pledged  tliem  as  collateral  to  raise  money,  tbat  he  might  increase  tbe  fund 
in  the  home  bimk  upon  which  to  plunder,  and  we  perceive  no  reason  for  hold- 
ing tl>em  guilty  of  an  Imprudent  act  in  depMlting  them  with  tbe  New  Yoilc 
bank  for  the  purposes  mentioned  by  Uenning,  one  of  tbe  directors.  They,  tt 
is  true,  might  liave  suspected  Speed  of  using  them  for  his  purposes,  if  bis 
honesty  had  ever  been  questioned  or  doubted  by  them,  or  they  might  have 
suspicioned  Rhorer  uf  stealing  the  bonds  from  Speed  or  ttva  New  York  bank; 
but,  as  no  cause  existed  for  suspecting  either  of  Ute  iMiok-ke^rs,  thedefMS^ 
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iDg  of  the  bonds  with  the  bank  in  New  York  did  not  ooutitate  any  character 
of  neglect,  as  it  was  proper  that  they  should  do  su  under  the  circumstancea. 

In  regard  to  the  Semple  bonds  belonging  to  Caperton,  and  that  were  used 
in  his  absence  in  the  statements  as  to  the  condition  of  the  bank  by  Rhorer,  as 
assets  of  the  bank,  it  appears  ttiat  the  bank  was  in  the  habit  of  investing  in 
bonds,  and  whether  tliese  bonds  were  all  of  the  series  of  the  Semple  bonds  does 
not  appear.  Bhorer  exhibited  them  to  the  other  directors  us  belonging  to  the 
bank,  and  how  they  were  to  know  they  had  been  charged  to  the  account  of 
Caperton  Is  difiSeuIt  to  perceive.  They  did  not  suspect  Kliorer  of  deception. 
The  bonds  were  in  the  vaults  of  the  biink.  and  exhibited  as  part  of  the  assets. 
If  it  was  their  duty  to  examine  Caperloo's  account  in  order  to  prevent  fraud 
on  the  part  of  the  casbier,  their  liability  might  be  asserted;  but  even  if  Ca- 
perton iiad  bt^n  presi^nt.  with  a  series  of  bonds  of  a  like  character,  he  would 
doubtless  nut  have  suspicioned  Bhorer  of  using  his  bonds  as  assets  of  the  cor- 
poration. Nothing  occurred  during  the  interval  between  1871  and  1880  that 
called  tlie  attention  of  the  directors  to  the  individual  ledger,  or  to  a  minute 
examination  of  any  hook  connected  with  the  corporution.  In  tlie  case  of  Scott 
v.  Dcpeyater,  1  Edw.  Ch.  542,  the  caabler  or  treasurer  of  tlie  corporation  em- 
bezzled  the  funds  by  a  series  of  frauds  running  through  several  years,  in  a 
manner  mucli  like  the  cashier  did  in  this  case.  The  stockholders  attempted 
to  make  the  directors  liable  on  the  ground  of  neglect,  etc.  The  court,  in  dis- 
cussing the  facts  of  that  case,  said  tliat  "sucli  subordinates  [alluding  to  the 
cashifrj  must  be  supposed  to  act  honestly  until  the  contrary  appears,  and  the 
law  dutm  not  require  their  employers  to  entertain  Jealousies  and  suspicions 
without  aume  apparent  reaaoo;"  and  further  said  tlie  court:  "I  think  the 
question  in  all  such  cases  must  necessarily  be  whether  tltey  [the  directors] 
have  omitted  that  care  wliich  men  of  common  prudence  take  of  their  own  con- 
cerns." In  tlie  case  of  Manhattan  Co.  v.  Lydig,  4  Joiins.  377,  it  is  said  on  this 
question  of  diligence:  "  The  examinations  of  the  bank,  by  the  committee  of  dl- 
rectors,  were  in  the  usual  way.  and  the  fraud  practiced  eluded  detection  by 
means  of  a  false  balance-sheet.  It  is  not  for  the  court  to  point  out  the  mode 
banks  are  to  pursue  to  detect  frauds,  but  if  they  take  the  usual  and  uniform 
method  adopted,  not  only  by  this  but  by  other  banks,  they  cannot  be  subject  to 
thechargeof  negligence."  And  if  the  mode  adopted  by  business  men  in  such 
cases  is  to  fix  tlie  measure  of  diligence  or  determine  the  question  of  neg- 
lect, as  said  by  Lord  Hathbhlet.  in  Turqruard  v.  Marshall,  L.  R.  4  Ch.  376, 
then  directors  are  relieved  from  liability.  Taking  the  entire  testimony  of 
bankers  in  this  case,  these  directors  were  as  vigilant  or  more  so  than  llie  direct- 
ors of  other  large  moneyed  institutions;  and  to  hold  them  responsible  under 
the  facts  presented  would  be  to  deter  business  men  from  accepting  the  position 
of  a  director,  when  by  so  doing  they  are  required,  in  efTect,  to  insure  the  hon- 
esty of  l)ank  subordi  nates  by  being  made  responsible  fur  their  fraudulent  acts. 
We  have  considered  other  questions  of  neglect  made  in  this  case  involving 
fraudulent  overdrafts,  and  the  fact  of  notice  given  a  man,  supposed  to  t« 
perfectly  honest,  of  the  day  on  whidi  Ills  money  as  cashier  was  to  be  counted, 
in  all  of  which  we  perceive  no  want  of  ordinary  diligence.  These  directors 
were  the  principal  stockliotders.  Their  own  interests  were  involved  to  a 
greater  extent  than  that  of  the  depositors.  They  were  business  men.  Two 
^  them  were  almost  daily  at  the  bank.  The  assets  of  the  bank  will  pay  BO 
or  90  cents  to  the  dollar,  and  if  they  paid  less  it  could  not  affect  the  question 
here.  They  (the  directors)  have  conceded  their  ncjciect  in  the  particular  of 
failing  to  have  ample  security  to  the  t>ond  of  the  cashier.  They  have  made 
that  neglect  gooil  by  accounting  to  the  bank  for  the  penalty  of  the  bond,  which 
wac  020,000.  They  have  exercised  ordinary  diligence  in  thediscbargeof  their 
c^cial  duties,  and  suffered  loss,  in  cuDimon  with  the  appellants,  by  the  fraud 
of  a  cashier  in  whom  they  uU  had  the  right  to  coaHde.  The  judgment  below 
is  afllrmsd. 
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Eldbidoe  v.  Cohsk>nwealth. 

(Court      Appeals  cif  KmCuchv.   Jane  16, 18£80 

1.  Ceihinai.  Lav— j^RTSBCi— Pbotince  or  Jckt. 

Under  Gen.  St  Ky.  (New  Ed.)  464,  giving  the  jury  authority,  In  fixlnff  the  penalty 
for  a  misdemeanor  prescribed  in  chapter^,  Gen.  St.,  if  the  same  "be  a  fine,  •  •  • 
to  say  in  their  verdict  whether  *  *  •  the  defendant  shall  be  put  at  hard  labor 
ID  lieu  of  imprisonment,  for  non-payment  of  the  tine, "  the  offenses  so  pnnish&ble  be- 
inff  manifestly  misdemeanorfl  only,  a  judgment  uponaverdlctdireotlngpunishmeDt 
by  hard  labor  for  receiving  a  bribe  for  voting,  being  a  crime  for  which,  underConsL 
art.  8,  S  4,  a  person  may  be  exoladed  from  cSllce  and  suffrage,  is  erroneous. 
9.  Samb — Vbrdict — FixiNO  Pxtkibhmbjtt  bt  Jukt. 

Under  Gen.  Bt  Ey.  (New  Ed.)  404,  giving,  in  certain  casee,  authority  to  the  jury 
to  say  whether  defendant  shall  be  put  at  hard  labor  in  lieu  of  impriaonment  for 
non-payment  of  flue,  it  Is  insufficient  for  the  verdict  to  say  merely  '*the  working 
statute  applied, "  but,  under  instruction,  they  should  fix  In  tneir  TeMlot  the  extent 
the  punishment  they  intei^  to  inflict. 

Appeal  from  circait  court.  Harlan  county. 

Indictment  and  conviction  of  Carr  Eldridge  for  receiving  a  bribe  at  an  dee- 
tion.   The  defendant  appeals. 
John  VUhmant  for  appellant.  P,  W.  Hardin^  for  appellee. 

Lewis,  J.  Tbe  offense  charged  in  the  indictment  against  appeli&nt  is  re> 
reiving  a  bribe  for  his  vote  at  an  election,  denounced  by  section  il,  ait.  12.  c. 
33,  Gen.  St.,  the  punishment  for  which  is  a  fine  from  |l50  to  $500.  and  exclu- 
sion from  office  and  suffrage.  But,  under  an  instruction  of  the  court,  the 
jury  returned  a  verdict  of  guilty,  fixing  the  pantshroent  at  $50.  exclusion 
from  offloe  and  suffrage,  and,  in  the  language  used,  "the  working  statute  ap- 
plied," and  thereupon  the  court  rendered  judgment  for  the  fine,  for  excluding 
him  from  office  and  suffrage,  and.  further,  that,  having  failed  to  pay  or  re- 
plevy the  fine  and  the  cost  of  the  prosecution,  he  be  placed  in  the  custody  of 
the  jailer,  and  worked  in  the  pubiic  streets  and  roads  of  Harlan  county  the 
period  of  50  days,  of  eight  hours  each,  under  tbe  supervision  of  the  jailer,  and, 
when  not  at  work,  to  be  kept  in  jatl.  The  "working  statnte,"  aa  it  is  called 
in  the  verdict,  and  under  which  the  judgment  of  the  court  was  In  part  ren< 
dered.  is  one  approved  April  10,  187H.  See  (3en.  St.  (New  £d.)  464.  By  sec- 
tion 2  of  that  statute  it  is  provided  that  if  part  or  all  of  a  penalty  for  a  misde- 
meanor pr^ribed  in  chapter  29,  Oen.  St.,  "be  a  fine,  It  shall  be  In  tbe  dis- 
cretion of  the  jury  fixing  the  amount  of  the  fine  to  say  in  its  verdict  whether, 
if  the  fine  and  costs  are  not  immediately  paid  or  replevied  by  the  defendant, 
he  shall  be  put  at  hai-d  labor  in  lieu  of  Imprisonment,  fur  mm-paymenc  of  the 
fine;  and,  if  such  be  the  verdict  of  the  jury,  the  court  shall  direct  that  the  de- 
fendant be  placed  under  tbe  control  at  tbe  jailer  at  hard  labor  for  the  beii«Bt 
of  the  county,"  etc. 

There  are  two  sufficient  reasons  why  the  Judgment  rendered  In  this  ease  is 
erroneous  and  illegal.  First.  The  statute  gives  tothe  jury  discretion  to  say — 
and,  to  authorize  any  judgment  of  the  court  in  regard  thereto,  it  seems  to  us, 
requires  the  jury  to  say  in  terms — whether  the  defendant  shall  be  put  at  hard 
labor.  It  is  not,  in  our  opinion,  sufficient  for  tbe  jury  to  say  in  th^  verdict 
merely,  "the  working  statute  applied."  It  was  the  duty  of  the  court  to  in- 
struct the  Jury  what  waa  the  nature  and  meaning  of  the  statute,  and  for  them 
to  fix  or  not  to  fix  in  their  verdict  tbe  character  and  extent  of  the  punishment 
they  intended  to  indict  under  it.  Seconds  The  ofBenaes  for  whieh  it  was  in- 
tend^ by  the  statute  to  prescribe  the  puni^ment  at  hard  labor  are  manifesUy 
fluob  as  may  be  puniahed,  under  chapter  29  of  the  General  Statutes,  merely  1^ 
fine  and  imprisonment  in  the  county  jail,  and  such  aa,  by  reason  of  the  pun- 
ishment, are  denominated  misdemeanors,  as  diaUngulsbed  from  crimes  and 
high  misdemeanors,  for  which,  under  section  4,  art.  8,  of  the  eoastitntion,  a 
person  may  be  excluded  from  office  and  suffrage.   Section  1  of  the  statnte  re- 
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Utes  to  oaaea  where  a  part  or  all  the  pentiltj  prescribed  is  confinement  iu  the 
county  jail;  while  section  2  relates  to  cases  where  part  or  ail  the  penalty  is  a 
fine. — the  punishment  by  bard  labor  being  authorized,  at  the  discretion  of  the 
jury,  under  both  sections.  And  section  3  is  as  follows:  "If  the  penalty  for 
«  misdemeanor  prescribed  in  said  chapter  be  both  fine  and  imprisonment,  the 
principle  of  section  1  shall  govern  as  to  the  Imprisonment,  and  ttiat  of  section 
2  of  this  act  shall  govern  as  to  the  fine. "  It  is  tlms  made  clear  that  no  of- 
fenses for  which  a  greater  or  otlier  punishment  than  fine  and  imprisonmenl 
can  l>e  inflicted  are  contemplated  by  the  statute,  and  that  the  punishment  of 
hard  labor  cannot  be  imposed,  in  addition  to  the  punishment  of  exclusion  from 
office  and  suffrage.  In  our  opinion,  the  judgment  rendered  in  this  case  is  un- 
authorized and  void,  and  cooseqnently  must  be  reversed  for  a  new  trial. 


1,  lyPICTllBlTT  IHD  IkFOHMATIOS— FiNDISO  ASD  FlLIMO— RbOORD  EiTTBIBB. 

Crim.  Code  Ky.  i  131,  providing  that  **the  indioUneot  must  be  oresented  by  the 
foremui,  in  the  presence  of  the  grand  jury,  to  the  court,  and  fllea  with  the  dork," 
Is  Bobstantlally  compiled  with  by  the  followlngr  record  entries:  "The  grand  jury 
appeared  In  open  court,  and  by  and  through  their  foreman  made  the  following  re- 
port," followed  by  the  entry  or  the  style  of  the  indictment.  And:  "On  the  back  of 
said  indiotment  is  the  foUowing  indorsement,  viz. :  'A  true  biU.  William  Wobth, 
Foreman.*  ,Aiid:  'Bectived  Ckhd  the  foreman  of  the  grand  jury,  In  the  presence 
of  the  grand  jary,  and  filed  In  open  court.*  " 

8,  HOHIGIDB— ElVTDBNCB— HaBMLBSS  ErroR. 

Upon  trial  for  murder,  the  deceased  having  been  shot  in  the  night  by  some  one 
outside  the  house  where  he  was,  the  commonwealth  proved  that  persons  jointly  in- 
dicted with  defendant,  but  not  on  trial,  on  the  day  following  the  murder,  were 
hunting  cartridge  shells  at  the  place  of  the  kllllDg,  and  also  proved  conversations 
of  such  parties  relative  to  the  murder,  all  which  took  plaoe  in  the  absence  of  de- 
fendant. Although  the  evidence  was  incompetent,  as  it  does  not  ivpear  that  It 
could  liave  preju£oed  defendant,  its  admission  was  harmless  error. 
8.  Sajo— Adxibsioii  or  Impbofib  Evidbnce— Inbtkcctions  to  Disbeoabd. 

Improper  documentary  evidence  having  been  admitted  at  tiie  instance  of  the  com 
monwealth,  the  error  is  renderM  harmless  by  its  withdrawal  before  the  close  of  the 
prosecution's  testimony,  and  i  ir  ction  to  the  jury  to  disregard  it> 

4.  Saxi— RviDBNCB— Statbhent»  o.'  Accomflicbs. 

A  homicide  tiaving  (Nriginated  from  a  feud  between  two  factions,  though  the  oom- 
monwealtii  proved  the  whereabouts  of  the  leader  of  one  of  them  at  the  time  of  the 
commission  of  the  crime,  statements  by  such  leader  relative  to  the  murder  are  Inad- 
missible in  evidence  for  the  defendant. 

5.  'WrrNBSS— COKBPnUTOBft— COMPBTBHCT. 

Parties  against  whtm  were  shown  drcumstaooes  strongly  orlminative,  jointly  in- 
dicted with  defendant,  who  is  being  tried  separately  upon  an  indictment  charging 
a  conspiracy,  are  incompetent  witnesses  for  the  defease. 

Atoeal  from  circuit  court*  Knox  county. 

IntUctment  (or  murder,  against  Blchurd  Fearce.  T.  J.  Henderson,  Joseph 
Henderson,  and  Alvis  Turner.  Defendant  Pearce  was  separately  tried,  found 
guilty,  and  appealed. 

/.  S.  Timtept  for  appellants.  2>.  T.  LyttUf  for  the  Commonwealth. 

Lhvib.  J.  Section  121,  Grim.  Code,  provides  that  "the  Indictment  must 
be  presented  by  the  foreman,  in  the  presence  of  the  grand  jury,  to  the  court, 
and  filed  with  the  derfc,  and  remain  in  his  office  as  a  public  record."  Tbe 
transcript  before  us  shows  an  entry  of  record  in  this  case  in  these  words: 
"Tlie  grand  jury  appeared  in  open  court,  and  by  and  tlirough  their  foruuan 
made  the  following  report which  was  followed  by  the  entry  of  the  style  of 
an  indictment  for  murder  against  appellant  and  the  others  indicted  jointly 
with  him.  At  the  same  time  the  following  entries  were  also  made:  "On  the 
back  of  said  Indictment  is  the  following  indorsement,  viz.:  *A  true  bill. 
WiLLZAH  WoKXU,  Porenuui.'  Aad:  *Uecelved  from  the  foreman  of  the 
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graiHl  jury,  tn  the  preaenoe  of  tA\e  grand  jnry,  and  filed  In  open  oourt.*  "  It 
seems  to  us  the  Crimtnal  Code  has  been  in  every  respect  snbetantially  com- 
plied with;  for  there  can  be  no  nncQrtainty  or  doubt  of  the  indictment  under 
whicli  apppellant  was  tried  having  been  daly  presented  to  the  court,  and  filed 
with  tlie  clerk. 

Howard  Monroe  was,  about  a  half  honr  after  dark,  shot  through  a  window 
of  the  house  of  John  Myers,  where  he  was  at  the  time  a  visitor,  and  killed, 
and  appellant.  T.  J.  Henderson.  Joseph  Henderson,  and  Alvls  Turner,  were 
Jointly  indicteid  for  the  murder;  a  conspiracy  between  them  b^ng  charged. 
It  Hppeara  there  had,  for  some  time  previously,  existed  in  the  county  of  Bell, 
where  the  crime  was  committed,  a  feud  between  two  factions,  the  leaders  of 
which  were,  respectively.  Jack  Turner  and  Sanders,  by  reason  of  which  sev- 
eral persons  had  i>een  killed;  Jack  Turner  being  one  of  them,  having  been 
shot  in  the  town  of  FineviUe  from  the  house  of  Alex.  Monroe,  an  ancle  of 
Howard  Monroe.  The  four  defendants  were  cousins,  three  of  them  being 
nephews  and  one  a  son  of  Jack  Turner,  and  aH  of  them  partisans  of  the  fac- 
tion of  wliich  be  was  the  leader  until  his  death.  But  the  deceased  was  not  a 
member  of  either  faction,  had  not  taken  any  part  in  the  feud,  nor,  so  far  as 
the  evidence  shows,  had  there  ever  been  any  enmity  or  even  intercourse  be- 
tween  him  and  app-llant  before  he  was  killed.  The  only  one  of  the  four  per^ 
sons  indicted  who  it  appears  had  any  ill  feeling  at  all  against  him,  or  personid 
reason  or  motive  for  taking  his  life,  was  T.  J.  Henderson,  who,  the  evidence 
tends  in  some  degree  to  show,  was  jealous  of  him  by  reason  of  attentions  paid 
by  him  to  a  young  lady.  Bnt  It  seems  to  be  conclusively  shown  that  he  did 
not  actually  commit  the  deed,  being,  at  the  time  the  shuts  were  fired,  in  an- 
other part  of  the  Myers  house,  where  he  lived,  eating  his  supper;  nor  did 
either  Joseph  Henderson  or  Alvis  Turner,  according  to  the  evidence,  do  the 
shooting,  lor  they  likewise  estjiblislied  an  alibi  by  a  witness  introduced  by 
the  commonwealth.  Appellant  also  was  away  from  the  scene  of  killing, 
according  to  the  testimony  of  his  relations;  but  the  jury  seems  to  have 
disljelieved  them.  If  appellant  be  guilty,  the  motive  or  Incentive  for  the 
deed  must  have  been  the  remorseless  and  blood-thirsty  spirit  which  had  been 
engendered  by  the  feud  between  the  factions,  or  that  be  was  hired  by  T.  J. 
Henderson,  which  seems  to  be  the  theory  of  the  prosecution,  and  In  support 
of  which  there  was  evidence  regarded  by  the  jury  sufficient  to  authorize  con- 
viction. The  evidence  is.  the  four  defendants  had  been  for  some  time  asso- 
cialing  and  going  together  armed,  and  were  seen  in  company,  on  the  prem- 
ises of  Myers,  the  day  Howard  Monroe  was  killed,  though  he  was  at  the 
time  absent,  in  company  with  the  young  lady  referred  to;  and  they  were  to- 
gether at  the  same  place  next  day  after  the  killing.  Two  men  were  seen  near 
the  house  of  Myers  a  short  time  before  the  killing,  who,  from  the  suspicious 
circumstances  detailed  by  the  witnesses,  were  anxious  to  avoid  recognition; 
and  a  witness  testified  one  of  them  looked  like  T.  J.  Henderson,  and  stated 
facts  tending  to  show  it  was  he.  And  one  witness,  John  Crook  Turner,  who 
had  belonged  to  the  Jack  Turner  faction,  testified  the  appellant  confided  to 
him  be  had  killed  Howard  Monroe,  firing  two  shots  at  him,  and  that  T.  J. 
Hendei-son  had  agreed  to  give  him  a  suit  of  clothes,  920,  and  a  pistol  to  do  the 
deed.  And  that  testimony  was  corroborated  by  the  evidence  of  another  wit- 
ness, who  testified  that  on  Saturday,  the  day  of  the  killing,  he  loaned  bis  pis- 
tol to  T.  J.  Henderson,  who  offered  to  buy  it,  and  asked  him  what  he  would 
have  to  pay  If  it  was  not  retnmed;  that  the  next  day  he  saw  the  pistol  in  the 
possession  of  appellant,  who  told  him  he  had  bought  it  from  Henderson,  whom 
he  would  have  to  see  about  it;  that  he  went  with  appellant  to  where  Hendez^ 
son  was,  and,  insisting  upon  the  return  of  his  pistol,  appellant,  aft«-  having 
a  private  conversation  with  Henderson,  did  return  it,  but  gave  bim  two  less 
cartridges  than  Henderson  bad  gotten  from  him,  and  appellant  then  bad  in 
bis  poHsession  a  920  bill.  The  commonwealth  was  permitted  to  prove,  the 
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Appellnnt  objecting*  that,  the  next  day  after  the  crime  waa  oommUtecl.  T.  J. 
HenderBon  was  hunting  cartridge  hulls,  giving  his  opinion  as  to  where,  near 
My'ea'  huase,  ttiey  should  be  found,  and  that  he  did  pick  up  one  which  the 
witness  atnted  he  did  nut  think  had  been  recently  fired.  It  was  proved  that 
•Jo  Henderson  waa  also,  on  the  day  after  the  killing,  hunting  cartridge  hulls, 
of  caliber  45i  and  one  witnese  tesUBed  that  he  gave  to  him  some  hulls  which 
he  (witness)  had  some  time  before  picked  up  and  carried  home,  and  that  he 
next  saw  them  at  the  examining  trial  of  the  parties  charged  with  killing  How- 
ard Monroe.  It  is  true,  the  conversation  and  conduct  of  the  Hendersons  look 
place  after  Monroe  was  killed,  and  without  the  presence  of  the  ^>pellant;  but 
it  does  not  appear  what  the  object  of  the  prosecution  waa  in  Introducing  the 
evidence,  nor  do  we  see  how  it  could  have  affected  appellant  one  way  or  an- 
other. Tlie  only  effect  it  could  have  had  was  to  create  a  suspicion  that  T.  J. 
and  Joseph  Henderson  themselves  were  the  guilty  parties;  but  we  do  not  per- 
ceive liow  even  that  could  have  been,  because  it  does  not  appear  to  ns  liow 
the  cartridge  sliells  could  be  used  to  fix  the  identity  <^  the  awassin.  The  ev- 
idence. thouf(h  incompetent,  did  not,  therefore,  we  think,  prejudice  the  sub- 
stantial rights  of  the  appellant. 

The  copy  of  an  indictment  for  killing  Thomas,  against  the  appellant  and 
others,  which  was  in  tlie  Bell  circuit  court,  though  Improperly  permitted  to 
go  to  the  jury,  waa  subsequently,  and  before  the  conclusion  of  the  evidence 
tor  Uie  commonwealth,  witiidrawn  by  the  court,  and  the  jury  were  told  tliey 
had  no  right  to  consider  it  for  any  purpose  in  making  their  verdict.  We  have 
no  rigiit,  therefore,  to  presume  tliat  appellant  was  prejudiced  by  reading  that 
indictment;  fur  to  do  so  requires  the  assumption  that  the  jury  disregarded 
their  duty  and  their  oath  lo  try  the  accused  accoi-ding  to  tlie  evidence.  It  was 
not  competent  to  prove,  by  the  witness  called  for  the  defense,  what  he  lieard 
Sanders,  the  leader  of  one  of  the  factions,  say  in  regard  to  the  killing  of  Mon- 
roe; and  the  objection  of  the  attorney  of  the  commonwealth  was  properly 
sustained.  Nor  did  the  evidence  introduced  by  the  prosecution  as  to  where 
Sanders  and  his  gang  were  when  tlie  killing  took  place  render  hearsay  evi- 
dence in  behalf  of  the  defendant  competent.  We  think  there  was  evidence 
tending  strongly  to  show  that  not  only  T.  J.  Henderson,  but  also  Joseph 
Henderson,  conspired  with  appellant  to  murder  Monroe;  and  the  court  did 
nut,  therefore,  in  our  opinion,  err  in  refusing  to  permit  them  to  testify;  and, 
as  to  T.  J.  Henderson's  complicity  with  the  appellant  in  the  killing,  we  think 
the  evidence  was  such  as  to  satisfy  the  court.  Moreover,  Aivis  Turner  was 
Introduced  as  a  witness  for  nppellant,  and  accounted  for  the  way  in  which  the 
two  cartridges  were  used  that  appellant  failed  to  return  to  the  owner  when 
the  pistol  was  given  up;  and  that  is  the  only  fact  exculpatory  of  appellant 
that  it  is  contended  In  argument  Joseph  Henderson  would  or  could  have  tes- 
tified to.  having  such  t)earing,  for  he  was  not  present  at  tlte  time  the  killing 
was  done.  Ko  objectlm  is  made  to  the  instructlonB  of  the  court  to  the  jury, 
nor  do  we  see  any. 

In  our  opinion,  no  error  of  law  prejudicial  to  tlie  substantlai  rights  of  appel- 
lant occurred  at  his  trial,  and  the  judgment  of  conviction  must  be  affirmed. 


BoBENBKRO  H  al.  V.  Tboufsoh  et  ak 
fCourt  cf  Appeala  uf  KmtuOeih         B,  1888.) 

Chattel  HowroAeH— On  Stock  ot  GtooDs— RapLBinsmxo  Stook— Libh. 

Where  one  gave  his  note,  and  a  mortgage  on  a  stock  of  goods,  to  secure  a  loan, 
and  the  mortgagee  permitted  the  sale  of  the  goods,  and  the  replenishing  of  the 
Btocli,  and  the  mort^mgor  afterwards  made  an  ansignment  for  benefit  of  creditors, 
the  mortgage  is  good  as  against  creditors :  bat  the  prooeeds  of  goods  aoqaired  sub- 
seqaently  to  tbe  mortgage  should  be  distributed  among  the  oredltora  generally,  and 
the  burden  is  on  the  mortgagee  to  show  what  goods  are  embraced  by  the  mortgage 
lien. 
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Appeal  from  circuit  coiirt>  Montgomery  county. 

Jncob  Binkenspiel  a  dry-goods  merchant  of  Mount  Sterling,  Ky.,  borrowed 
of  his  bruther-in-luwL.  Oppenheimer,  ;S1.150.for  which  he  executed  his  note; 
and,  to  secure  its  payment,  tjeexecutedtoOppenbeiuier  amortg^eon  the  stock 
of  goods  then  i  n  bis  store  in  Mount  Sterling.  Subsequently,  not  being  able  to 
continue  his  business,  he  executed  to  W.  W.  Thompson  a  deed  of  assignment  for 
the  benefit  of  bis  creditors,  recognizing  In  the  deed  bis  lien  debt  to  Oppenheimer. 
The  assignee  sold  the  stock  of  goods,  and  realized  therefrom  only  a  sum  suffi- 
cient to  pay  the  mortgage  debt.  Tliereupoa  the  complainants,  R(»enberg  & 
^iathiLD  et  al.,  creditors  of  Dinkenspiel,  instituted  this  action  against  Thomp- 
son, Oppenheimer.  and  Dinkenspiel.  alleging  that  the  mortgage  to  Oppen- 
lieimer  was  without  consideration;  that  the  recognition  of  said  mortgage  in 
the  deed  of  assignment  was  an  attempt  to  prefer  Oppenheimer,  and  to  defraud 
Dinkenspiei^s  other  creditors;  and  that  the  goods  actually  received  and  sold  by 
Thompson,  the  assignee,  were  purctiased  by  Dinkenspiel  after  the  execution 
of  the  mortgage,  and  hence  not  embraced  by  it.  They  prayed  that  Thompson 
and  Oppenheimer  be  made  to  account  to  them  for  the  proceeds  of  the  sale  of 
the  goods.  There  was  a  judgment  for  defendants,  and  liosenberg  &  Nathan 
et  €U.  appeal. 

Arthur  Carey,  ff.  L.  Btone,  H.  Marthall,  and  Lof.  Joteph,  tot  i^ipellants. 
H^.  H.  Salt  and  Jamet  Sarlarit  for  appellees. 

FRYOBt  C.  J.  It  plainly  appears  from  the  evidencci  that  Thompson,  ttie  as- 
signee of  Dinkenspiel,  has  acted  in  the  best  of  faith  with  reference  to  the  aa- 
Bf gned  estate,  and  equally  clear  that  Oppenheimer  louxed  the  money  for  which 
the  mortgage  was  given  to  secure.  The  relation  of  the  parties  towards  each 
other  might  be  a  circumstance,  in  ooonedion  with  other  tacts,  to  establish 
fraud ;  but  here  there  is  an  absence  of  any  testimony  showing  a  want  of  con- 
sideration for  the  note,  but,  on  the  contrary,  the  unt^ntradicted  statement  of 
both  the  mortgagor  and  mortgagee  that  the  money  was  loaned;  and  tbereforer 
tlie  note  being  unpaidf  the  mortgage  must  be  held  valid  as  against  creditors. 
The  error  In  this  case  coDsists  in  tlie  payment  by  the  assignee  of  the  entire 
amount  realised  from  the  sale  ci  the  goods  to  the  mortgi^ie  eredibn-.  It  is 
evident  that  many  of  the  goods  sold  were  purcliased  1^  the  mortgagor  after 
the  mortgage  was  executed;  and.  as  those  goods  were  not  embraced  by  the 
mortgi^je,  the  mortgagee  conld  not  have  appropriated  them  to  his  own  use; 
and.  if  not,  the  assignee  is  In  the  wrong  when  he  attempts  to  divert  the  money 
in  that  way.  Tliat  the  stock  of  goods  was  replenished  from  time  to  time,  and 
money  expended  by  the  mortgagor  for  that  purpose  atter  the  date  of  the  mort- 

giige.  }B  coocededi  and  therefore  the  payment  (u  the  whole  amount  realized  to 
ipi>enheimer  was  Improper.  Jt  the  goods  have  been  so  mingled  as  to  prevent 
the  ascertainment  of  those  on  band  when  the  mortgage  was  given,  the  mort- 
gagee, permitting  the  sale  of  the  property  mortgaged,  and  the  r^leniahing  ot 
the  stock  by  the  debtor,  must  suffer  the  loss,  if  any;  in  other  words,  the  bur^ 
den  Is  on  him,  under  such  a  state  of  case,  to  show  the  goods  embraced  by  the 
mortgage  lien.  There  is  enough  in  this  case,  however,  to  stww  that  many  of 
the  goods  were  sold  by  the  assignee  that  were  in  the  stoie  when  the  lien  was 
creiited,  and  certainly  not  more  tlian  one<third  of  the  proceeds  should  be  held 
as  from  goods  not  embraced  by  Its  terms. 

This  case  must  be  reversed,  with  directions  to  ascertain  what  amount  was 
included  in  the  note  from  the  sale  of  goods  that  were  purchased  subsequent 
to  the  mortgage,  and  to  appropriate  that  sum  to  the  payment  of  creditdra  gen- 
erally; and,  if  no  other  proof  is  taken,  at  least  onc'third  of  the  amount  of  the 
note  should  go  in  tliat  way.  The  judgment  is  i-eversed,  and  remanded  for 
proceedings  consistent  with  this  opinion. 

HuLT,  J.,  not  sitting. 
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TuBNER  «.  Shaw. 
(Supreme  Cotwt  of  Mffwrnrl.  June  18, 188a) 

1.  HUBBAHD  AND  WiFB— WlTB^B  BbPABATB  ESTATB— DEBD  TROM  HDSBAKD. 

A  huBband.  In  1861,  oonTeyed  to  hi&  wife  real  estate  in  Missouri,  with  a  haherv- 
dum  olause,  *'To  have  and  to  hold  unto  the  said  S.  A.  T.,  wA.  to  her  sole  use  and 
benefit.  Held  that,  though  in  law  such  oonveyanoe  may  have  been  JTold,  In  equity 
it  vested  the  wife  with  a  separate  estate  in  said  lai^. 
S.  Sank— Dbbd  from  Win  to  Husbuid. 

Being  so  vested  with  such  equiuble  B^;«xaite  estate,  In  1874  the  wife  executed  a 
deed  for  said  land  directly  to  her  huslwnd.  Although  this  conveyance,  as  to  a 
statutorv  separate  esute,  may  have  been  Invalid,  It  waa  operative  and  effectual  to 
pass  such  equitable  estate. 
8>  EqciTT — REroBMATios  or  Dbbd — ^Bvisenob. 

The  proof  of  mistake,  to  vrarrant  the  reformation  of  a  deed,  must  be  dear,  posi- 
tive, and  satisfactory,  uid  equivalent  to  an  admission.' 

Appeal  from  Loaislana  conrt  of  common  pteas ;  Elijah  BoBmsoN,  Judge* 
Ejectment  by  Stephen  J.  Turner  against  Mary  J.  Shaw  for  city  lots  in  Luii- 

iaiana.  Pike  county,  Uo.   The  case  waa  tried  wlthont  a  jury,  and  judgment 

was  rendered  for  plaintiff,  from  which  defendant  appeals, 

1^,  £r.  Morroto  and  Thos,  J.  C.  Fagg,  for  appellant.   John  W.  MaUon, 

for  respondent. 

Sherwood,  J.  Ejectment  for  an  undivided  one-sixth  part  of  lots  519  and 
520»  In  bIo(^  65,  In  the  city  of  Louisiana.  Pike  county.  Mo.  The  plaintifFand 
defendant  are  brother  and  sister,  children  and  heirs  at  Inw  of  their  father  and 
mother,  John  F.  and  Sarah  Ann  Turner.  The  answer  was  a  general  denial, 
with  a  statement  of  special  matters  of  defense  set  out  ai  lengtli,  alleging  tliat 
Joim  F.  Turner,  deceased,  the  common  source  of  Utie,  being  a  soutliern  sym- 
pathizer, and  alarmed  at  Uie  condition  of  the  country,  in  June,  1861,  executed 
a  deed  conveyance  of  the  property  In  question  to  his  wife,  Sarah  Ann  Tur^ 
ner.  This  deed  was  recorded  in  1865.  John  F.  Turner,  with  his  family,  cun- 
slatlng  of  his  said  wife  and  two  daughters,  Mary  J.  Shaw  and  Sallie  Turner, 
continued  in  the  uninterrupted  possesaion  of  the  property  up  to  the  date  of 
hla  death,  in  1880.  The  wife  died  in  1882.  The  dsfendant,  Mary  J.  Shaw, 
widowed  sister  of  the  plaintiff,  was  the  housAeeper  and  genoal  manager  of 
the  houaehuld  from  the  time  <it  Me  acquisition  of  the  property,  in  1852,  until 
the  death  of  her  mother,  Mrs.  Sarah  Ann  Turner,  in  1882.  That  oo  account 
of  bis  fears  for  the  safety  of  himself  and  property,  and  tot  the  purpose  of 
placing  all  his  property  in  such  a  condition  that  hb  fomily  might  have  full 
beneflt  of  It  in  case  of  his  death,  or  Ita  conflscation,  on  June  5, 1861,  in  con- 
sideration of  "love  and  respect**  for  his  said  wife,  he  conveyed  to  her  all  of 
his  property,  consisting  of  several  tracts  of  land,  together  with  the  lots  in 
question,  which  were  occupied  as  liia  homestead.  In  September,  1874,  the 
wife,  Sarah  Ann  Turner,  iu  consideration  of  the  sum  of  five  dollars,  etc.,  r&< 
conveyed  the  same  property  to  her  husband.  In  August,  1878,  being  advised 
that  tho  last-named  conveyance  was  Ineffectual  to  reinvest  bim  with  the  legal 
title  to  the  property  so  as  to  enable  blm  to  make  a  proper  disposition  of  his 
entire  estate  among  his  children,  and  specially  to  secure  to  hia  two  daugh- 
ters, aforesaid,  the  property  in  dispute,  for  a  permanent  home  for  them,  he  and 
bis  said  wife  executed  a  deed  to  the  said  Mary  J.  Shaw,  by  which  they  intended 
to  convey  all  of  his  property,  including  these  two  lots.  That,  on  the  same 
day,  Mary  J.  Shaw  executed  her  deed  to  her  father  for  the  same  property,  fol- 
lowing the  description  of  the  last-mentioned  deed.  In  both  of  these  convey- 
ances, lots  519  and  520,  in  block  65.  were  omitted  by  the  mistake  ot  the  scrive- 
ner.  October  25, 1878,  John  F.  Turner  made  hia  last  will,  devising  these  two 

>Bee  note  at  end  of  case. 
v.Se.w.no.lO— 67 
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lots  to  his  said  danghten,  subject  to  the  life-estaCe  of  his  wife,  Sarah  Ann  Tur- 
ner. Sallie  Turner  afterwards  conveyed  her  interest  to  ber  sister,  Mary  J. 
Shaw.  It  is  allegt^d  that  John  F.  Turner,  in  his  life-time,  had  given  to  the 
plaintiff,  by  way  of  advancement,  money  and  property  Inrgely  in  exceas  of  his 
distributive  share  in  the  estate,  and  that  Mrs.  Sarah  Ann  Turner,  at  all  tiqies, 
up  to  the  dat^  of  her  death,  assented  to  the  propriety  of  making  such  a  dispo- 
sition of  the  property  as  to  secure  this  home  \p  the  two  daughters,  and  did  all 
that  was  deemed  necessary  to  accomplish  that  end.  These  allegations  of  the 
answer  concluded  by  praying  for  such  reformation  of  the  deeds  of  1878  as  to 
include  the  lots  aforesaid.  Except  denying  that  the  plaintiff  was  the  brother 
of  the  defendant,  the  reply  was  a  general  denial.  The  court  found  and  gave 
judgment  for  the  plaintiff. 

1.  This  case  was  heard  and  determined  solely  upon  the  theory  of  the  special 
defense  set  forth  in  the  answer,  that  defendant  was  entitled  to  have  the  deeds 
of  1878  so  reformed  as  to  have  included  therein  the  lots  in  controversy.  After 
an  examination  of  the  evidence,  I  am  satisfied  that  it  is  not  sufficient  to  war- 
rant a  decree  for  the  reformation  of  those  deeds.  In  order  to  reach  such  a 
standard  oi  probative  efficacy,  the  evidence  must  be  clear  and  positive  and 
conTindng,  (Modrell  t.  Riddle^  82  Mo.  31,  and  cases  cited;)  or,  as  Judge 
Story  puts  it,  "entirely  satisfactory,  and  equivalent  to  an  admiasion*^  (1 
Stoiy,  £q.  Jnr.  (13tb  Ed.)  §  156.)  There  fs  therefore  no  fault  to  find  with 
the  action  of  the  lower  court  in  this  view,  and  on  this  tlieory  of  the  case. 

2.  But  there  is  another  aspect  in  which  this  case  is  to  be  regarded, — one 
which  appears  to  have  escaped  thp  attention  of  both  conrt  and  counsel.  It  is 
this:  The  deed  from  a  husband  to  a  wife,  or  from  the  latter  to  the  former, 
are  null  In  law ;  this  arising  from  their  being  regarded  as  oueperson.  Very 
differently,  however,  are  they  regarded  in  a  court  of  equity.  There  theym^ 
Bue  and  be  sued,  contract  and  be  contracted  with,  become  the  debtor  or  cred- 
itor of  each  other,  with  like  effet^  so  far  as  r^ards  equitable  contemplation 
and  rights,  as  if  they  twain  had  never  become  one  flesh.   Morrison  v. 

67  Mo.  596,  and  cases  cited;  I  Bish.  Mar.  Worn.  35,  37,  713,  717.  The 
deed  of  1861)  from  John  P.  Turner  to  bis  wife,  while  it  did  not  vest  in  her  a 
legnl  title  to  the  lota  in  litigation,  still  passed  to  her  an  equitable  estate. 

8.  And  the  estate  thus  crewted  in  the  wife  was  an  equitable  separate  estate. 
This  is  apparent  for  two  reasons:  (1)  Because  the  language  of  the  habendum 
of  the  deed  last  mentioned  Is,  "to  have  and  to  hold  unto  the  said  Sarah  Ann 
Turner,  and  to  her  sole  use  and  benefit,"  {MorrUtm  v.  TAut/c,  aupra;)  (2) 
because  the  deed  was  made  directly  from  the  husband  to  the  wife.  If  the 
deed  had  been  made  l^^  a  stranger  to  the  wife,  t^en  a  separate  estate  In  her 
would  not  hare  been  created,  absent  the  necessary  words;  but,  being  made 
to  the  wife  the  husband,  a  separate  estate,  as  agunst  him,  was  the  result. 
Demtng  v.  Waiianu,  26  Conn.  226;  Huber  v.  Htiber,  10  Ohio,  371;  Steel  v. 
aUel,  1  Ired.  £q.  452;  Maranum  t.  Maraman,  4  Mete  (Ey.)  84;  MeWill- 
ianu  T.  Hamaay,  23  Ala.  813;  1  Bish.  Mar.  Worn,  g  838. 

4.  It  befug,  then,  established  that,  in  consequence  of  the  deed  of  1861.  the 
wife  became  the  owner  ot  an  equitable  separate  estate  in  the  land  thereby  con- 
veyed, what  was  the  effect  of  her  deed,  made  back  again  to  her  husband  in 
1874?  I  can  regard  it  as  having  but  one  effect,  and  that  was  to  convey  to 
him  the  same  lands,  that  is,  her  equitable  estate  therein,  which  prior  thereto 
she  had  been  the  recipient  of  from  him.  This  must  hiive  been  the  effect  of 
the  deed  of  1874,  or  else  it  had  noeflect  at  alJ.  But  it  may  be  urged  tliat  this 
deed  was  utterly  invalid  because  it  was  executed  by  the  wife  alone.  However 
this  may  be  as  to  mere  statutory  estates,  which  require  a  joinder  of  husband 
and  wife  in  order  to  their  valid  execution,  it  will  not  hold  as  to  separate  es- 
tates in  equity,  which  the  wife  may  charge,  mortgage,  or  convey  without  let 
or  hinderance  from  her  husband.  With  regard  to  such  property,  she  is,  in 
equity,  9k  feme  »ole,  and  has  the  J(ur  di^onendi,  which  is  the  inseparable  in- 
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cident  of'ownershtp.  By  virtue  of  this,  sbe  cfiarges,  she  incumbers,  or  she 
absolutely  disposes  of  it.  or  she  binds  it  by  her  parol  agreements,  juat  as  any 
other  owner  would.  This  position  is  sustained  by  abundant  authority,  both 
hereandelsewhere.  Livingston  v.  Livint/itton,  2  Johns.  Ch.  537;  Whitegidet 
V.  Cannon,  23  Mo.  457;  King  v,  MUiaberger,  50  Mo.  183;  McQuU  t.  Peay^ 
58  Mo.  56;  Claflin  v.  Van  Wagoner,  32  Mo.  252;  Schafroth  v.  Amh$,  46  Mo. 
114;  Kimm  v.  Weippert,  Id.  532;  Lincoln  v.  Rotoe,  51  Mo.  571;  De  Baun  v. 
Van  Wagoner,  56  Mo.  347;  Oay  v.  Ihm,  69  Mo.  584;  1  Bish.  Mar.  Worn.  § 
853:  2  Bish.  Mar.  Worn,  g  163;  Taylor  r.  Ifeada.  34  Law  J.  Ch.  203.  It  is 
upon  the  idea  that  a  feme  aovert  possessed  of  a  separate  estate  may  convey 
it,  that  gave  origin,  in  theconyeyances  creating  such  estates,  to  clauses  against 
alienation.  1  Bish.  Mar,  Worn.  §  844.  Such  clauses,  the  invention  of  Lord 
Tharlow,  amount  to  a  constant  assertion  of  the  power  which  the /erne  pos- 
sesses but  for  such  prohibitions.  Those  views  are  contrary  to  those  expressed 
in  Martin  v.  Colbumt  88  Ho.  229;  but  the  opinion  Uiere  was  by  a  divided 
court;  and,  satisfied  now  that  it  was  erroneous,  we  all  agree  to  overrule  that 
ease. 

5.  The  hosband  being  the  possesser  of  the  legal  estate  in  the  lots  In  ques- 
tion, and  having  received  from  his  wife  all  the  equitable  estate  which,  by  his 
deed  of  1861,  he  had  oonv^ed  to  her,  it  results  that,  at  the  time  he  made  hla 
will,  he  had  full  power  and  ownership  to  dispose  of  the  lots  as  be  would;  and 
that  no  reformation  of  the  deeds  of  1878  was  necessary. 

We  reverse  the  judgment,  and  remand  the  caosa,  witti  directions  to  enter 
Judgment  for  the  defendant. 

With  the  exception  ot  Bat,  J.,  absent,  all  ooncor. 


NOTE. 

Bquitt— RKTOBiUTioir  oiT  Gfioinn)  OF  MiariKs.  Theprovlsloas  Of  a  written  Instoa- 
ment  will  not  be  distarbed  for  the  purpose  of  refomdng  It,  imlesB  it  be  shown— 

(1)  That  the  iDstnuneDt  does  not  set  forth  the  tme  intent  of  the  parties.  FTltrier  v. 
Robinson,  (Iowa,)  31  N.  W.  Rep.  61;  Water-Power  Co.  v.  Herriman,  (Minn.)  27  K.  W. 
Rep.  199 ;  James  v.  Cutler,  (Wf8.J  10  N.  W.  H«p.  147. 

(2)  That  the  faUnre  to  make  the  instrument  ezpreaB  muA  Intent  arose  from  over- 
sight or  mistake  in  drangfatlng  it.  Prltiler  v.  Boolnson,  eupra;  Dod  v.  PanL  (N.  J.) 
11  Atl.  Rep.  817. 

(3)  That  such  mistake  was  mutuaL  Henderson  v.  Stokea,  (N.  J.)  8  AtL  Rep.  718; 
Si»re  T.  Insurance  Co.,  19  Fed.  Rep.  14:  Waohendorf  v.  libnoaster,  (Iowa,)  14  lU.  W. 
B«p.81d,16  N.  W.Rep.  688;  James  v.  Cutler,  »upm ;  Houser  v.  Austin,  (Idaho^  lOPao. 
Rep.  87;  Griffith  t.  Connty,  (Arfc.l  3  S.  W.  Rep.  886;_RoaBeaa  T.  Lambert,  (Ky J  7  S. 
W.Rep.928:  Clark  v.  Boots,  (Ark.)  OS.  W.  Rep.  7^:  Worsley  v.  Insurance  Co.,  (Iowa,) 
88  N.  W.  Bep.181;  Eeister  v.  tfjram,  (Ind.)  17  N.  E.  Bep.  161;  Piobett  v.  Widtars, 
(Mich.)  88  N.  W.  Rep.  820;  ElliscHi  V.  Fox,  (Minn.)  Id.  868.  It  must  appear  that  both 
parties  have  done  what  neither  intended.  Henderson  v.  Stokes,  supra;  Spare  v.  In- 
surance Co.,  supra;  Houser  r.  Austin,  tnipra.  Where  there  is  any  miscarrisffe  in 
expressins  the  mind  of  a  party  to  a  contract,  it  would  seem  to  be  just  that  he  onould 
be  bound  ny  what  he  fairly  expressed,  whether  he  intended  it  as  he  expressed  it  or  not. 
Building  Co.  v.  Skian,  31  Fed.  Rep.  661. 

But  an  inatrumeut  may  be  reformed,  though  the  mistake  is  not  mutual,  if  the  one 

{larty  knew  or  had  such  iinpUed  knowledge  of  the  mistake  of  the  other  as  would  make 
t  inequitable  to  permit  him  to  benefit  thereby.  Town  of  Essex  t.  Day,  (Conn.)  1  AU. 
Bep.  630:  James  t.  Cutler,  supra;  Peasley  t.  McFadden,  (Gal.)  10  Pao.  Rep.  179.  An. 
instrument  may  be  annulled  for  the  fraud  of  aparty  thereto,  but  a  bill  in  equity  to  re- 
form a  written  instrument  will  not  lie,  nor  will  other  relief  be  granted,  in  the  absence 
of  a  spedfio  allegation  of  fraud,  irtiere  the  only  evidence  of  a  mutual  mistake  is  that  com- 
plainants, being  unable  to  understand  Enghsh,  relied  upon  statements  of  Ufe  defend- 
ants as  to  the  meaning  of  the  document,  which  statements  were  untrue.  Fehlberg  r. 
Cosine,  (R.  L)  18  AU/Rep.  110. 

A  mistake  of  law,  made  through  the  representations  of  an  agent,  may  be  corrected 
in  equitT,  Bailey  v.  Insurance  Co.,  18  Fed.  Rep.  250;  and  while  fora  bare  mistake  of  law 
alone  reUrf  will  rarely,  if  ever,  be  afforded,  yet  equity  will  interfere  where  it  further 
appears  that  the  defendant,  availing  himseli  of  the  opportunities  of  the  mistake,  will 
take  an  nnoonscionablo  advantage  ox  the  plaintiff,  Benson  v.  IbAoe,  (Minn.)  tS  s.  W. 
Bep.  88;  Eomegay  v.  Everett,  (N.  C.)  6  B.  B.  Rep.  418. 

(4)  Kor  will  such  instrument  be  reformed  unless  the  mlstiake  he  dearly  proved. 
Batteerv.BailroadCa,eS«^Ct.Bep*aiei  Oriswold  v.Haiard,98Fed.Bep.l8e;  Chdl^ 
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msrtln  t.  TTrqubart,  (Ala.)  1  South.  Rep.  817;  Frederick  v.  Hendenon,  (ICo.}  7  S.W. 
B^.  16S.  It  must  be  utlBfHtorll7  proTed,— to  a  moral  oextaAaXy.  Spare  v.  insnnnoe 
Ca,  supra.  The  proof  mait  lie  m  inU  ana  clear  as  to  leave  no  room  t<jr  oontroversr. 
Benderaon  t.  Btokea,  «upra.  It  moat  be  enttrehr  (dear  aad  satlafitctory,  Bawaon  r. 
Lrona,  28  Fed.  Bep.  107;  (dear,  tatistaotory,  and  ooudUBlTe,  Canunina  t.  Monteith, 
(lowa^  16  N.  W.  Rep.  591 ;  clear,  satisfactory,  and  free  from  reasonable  doubt,  Wach- 
endorf  t.  Lancaster,  (Iowa.)  14  S.  W.  Rep.  816,  IS  N.  W.  Rep.  583.  It  must  be  clear  and 
oonTinotng.Frf  tiler  t.  Bobmson,  ntpra;  and  leave  no  reasonable  doobt  in  the  mind  of 
the  eottrt,  Honser  v.  Austin,  aupra.  It  must  be  dear,  precise,  and  Indubltatde,  Ahl- 
bom  V.  WoUt,  (Fa.)  11  Atl.  Ren.  79B ;  and  pared  evidence  is  admissibia  to  prove  the  mia- 
take,  Gofl  v.  Jones,  (Tex.)  8  n.  W.  Bep.  SS6, 


DOUGHERTT  V.  BhSSOVBI  B.  Co. 
(Supreme  Court  of  Miasouri.  June  18,  1888.) 

1.  CABBIMW— iHJPBiaS  TO  FASSaXOBBS— EviDBKOa. 

In  an  action  for  injaries  sustained  from  the  n«^lgent  aad  mdden  startbiff  of  • 
Street  oar,  teMlmoi^  of  a  former  driver  of  the  same  oar  that  there  wera  tour  dUEer- 
ent  teams  used  in  its  operation,  one  of  which  was  very  «p(  to  atart  with  a  jezlE, 
while  the  others  were  gentle  and  tractable,  and  that  thoogn  be  had  left  the  serricQ 
of  defendant,  he  was  so  situated  as  to  know  that  the  same  teams  were  employed  oa 
the  oar  np  to  the  time  of  the  accident  complained  though  he  oould  not  say  which 
team  was  attached  to  the  oar  on  that  day,  is  admissible,  though  the  real  issue  in  the 
case  was  the  oonduot  of  defendant's  aervant  in  Uia  manaeemant  and  oootml  tha 
motive  [tower, 
9.  SufB— DaoRBB  or  Uabb  Rbquibbd. 

In  an  action  against  a  street-railway  company,  aa  Instroctlon  that,  in  the  trans- 
portation of  passengers,  defendant  must  ezerolaa  "the  utmost  human  fanai^t, 
BkUl,  and  care, "  is  proper.* 

5.  Bun— OOKTBIBUTOBT  NeouobHOB  07  FASSBKaBR. 

Where,  in  an  action  for  personal  injuries,  the  evidence,  as  to  the  facts  in  dispute 
showing  contributory  negugenoe,  Is  conflicting,  it  is  not  error  to  refer  the  question 
to  the  Jury. 

4  SiLMK—lRBTatrcnosB. 

An  Instruction,  in  an  action  for  injuries  received  on  a  street  oar,  that  "if  the  jory 
believe  that  plaintiff  acted  with  reasonable  and  ordinary  care  in  not  taking  hold  of 
a  strap,  or  in  not  moving  furtlier  forward,  though  if  he  had  done  so  the  aoddeat 
would  not  have  happenecT,  and  as  a  prudent  man  would  ordinarily  have  acted, "  he 
was  using  all  the  care  and  diligence  required,  b^ng  correct  In  itseU,  cannot  he  aa- 
slgned  for  error,  as  infereotially  excluding  other  dioamstances  nuied  on  by  de- 
fendant to  show  contributory  negUgenoe. 

B.  Samb. 

In  an  action  for  personal  Injuries,  an  instruction  that  though  the  jury  believe 
plaincifl  was  guilty  of  negligence,  but  that  such  negligence  did  not  contribute  to  or 
cause  the  Injury,  or  if  they  nnd  defendant  negligent,  and  that  without  defendant's 
negligence  the  injury  would  not  have  happ«M^  notwithstanding  pLaintiiTs  negli- 
gence, they  will  find  for  plaintiff,  ia  not  objeotoonable,  aa  in  effect  charging  uat 
defendant  18  liable,  though  plaintifPa  negligraoe  ooutributed  to  the  injury. 

6.  Bamb. 

In  an  action  for  personal  injuries,  an  instruction  which  directs  the  jury,  if  they 
And  oertain  facts  showing  defendant'a  negligence,  to  bring  in  a  veraiot  for  the 
plaintiff,  ia  not  fatally  erroneoua  because  Ig^rlng  the  qnesUon  <^  aontribntoiy 
negligence,  when  the  doctrine  of  contributory  negligence  u  given  in  other  iastmo- 
tions. 

T.  8a3CB — Mbasdbb  or  Dahaqbs. 

In  an  action  for  an  injury  sustained  from  the  sudden  starting  of  a  street  car, 
whereby  plaintiff,  a  passenger,  was  thrown  down,  and  his  hand  thrust  through  the 
car  window,  and  severely  cut,  it  appeared  that  he  was  sick  from  his  injuries  for 
several  monttis,  and  was  Anally  compelled  to  have  his  arm  amputated  just  below 
the  elbpw,  and  that  his  ezpeneas  therefor  were  nearly  82,000 ;  that  his  salary  as  a 
telegraph  manager  was  fin  per  month,  and,  belne  an  expert  operator,  he  oocasion- 
ally  made  (50  per  month  extra;  and  that  his  value  and  usefulness  as  an  operator 
had  been  impaired  to  the  extent  of  one-half.  Held,  that  a  verdiot  for  81S,U0O  was 
not  excessive,  though  the  nature  of  the  case  only  allowed  compensatory  damagea. 

1  But  a  carrier  of  passengers  is  held  to  t^o  exercise  of  the  highest  care  which  human 
vigilance  can  give  only  in  respect  to  things  appertaining  to  toe  actual  transportation 
of  the  passengers,  and  in  regard  to  results  naturally  to  be  apprehended  from  a  faJUnre 
80  to  do.  Morris  v.  Railroad  Co.,  (N.  Y.)  13  N.  £.  Rap.  455;  EUuman  v.  Railroad  Co.. 
(Fa.)  11  AtL  Bep.  815;  Kelly  v.  Rulway  Co.,  (H.  T.)  UN.  B.Bep.  870. 
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8.  SjLMB— FLBASINO — AMRKDKaNT. 

In  an  action  afrainst  a  street  railway  oompany  for  an  injury  sustained  from  the 
sadden  starting  of  a  oar  on  whiob  plaintiff  was  a  passen^r,  an  amended  complaint, 
settinff  oat  that  the  team  hitched  to  the  car  was  wild,  untractable,  and  scary,  as 
defenaanvs  officers  well  knew,  and  that  the  sadden  starting  of  the  oar  was  due  to 
both  the  nature  of  tbe  team  ud  the  negligent  oouduot  of  def eudmnt'B  wrTHiti :  this 
being  merely  a  spedfloaUon  of  nwligeace,  embraced  in  other  tilagatlmi  In  uiem- 
selves  saffldeat,  Is  not  objeotionable,  as  substituting  or  adding  a  new  oavsa  of  mo- 
tion. 

Appeal  from  St.  Louis  circuit  court;  George  VT.  Lttbke,  Judge. 

Action  by  Christopher  Dougherty  against  the  Missouri  Railroad  GompaQy. 
tot  an  injury  to  plaintiff,  while  a  luissenger  on  its  street  railway,  from  the 
careless,  unskillful,  aod  negligent  management  and  operation  of  a  car  thereon* 
vhereby  "plaintiff  was  suddenly  and  violently  thrown  down  and  against  the 
side  of  the  car,  and  his  hand  and  arm  thrown  against  and  through  one  of  the 
car  windows."  From  a  verdict  and  judgment  for  plaintiff  for  £12,000  dam- 
ages, defendant  appeals. 

Dtfer,  Lee  ifi  Bllittf  for  appellant.  Boyle,  Adama  d  MeKeiffhan  and  Wm. 
S.  Thompeon,  for  respondent. 

Bat,  J.  Upon  a  former  trial  of  this  cause  plaintiff  was  compelled,  at  the 
close  of  bis  evidence,  to  submit  to  a  nonsuit;  but  on  writ  of  error  to  the  St. 
Louis  court  of  appeals  the  Judgment  of  the  circuit  court  was  reversed.  9  Mo. 
App.  483.  On  writ  of  error  by  defendant  to  this  court,  the  jndgment  of  the 
court  of  appeals  was  affirmed.  Bl  Mo.  325.  There  has  since  been  another 
trial  of  the  cause  in  the  circuit  court,  which  resulted  in  a  verdict  for  plaintiff 
in  the  sum  of  912,000,  and  judgment  thereon,  from  which  defendant  has  ap- 
pealed  to  this  court. 

At  tbe  second  trial,  now  under  review,  an  amended  petition  was  filed,  con- 
taining tbe  allegation  of  the  original  petition  as  given  in  81  Mo.»  and  othrr 
all^atlons,  (as  to  which  some  questions  are  now  made,)  as  follows:  "Plain- 
tiff states  that  the  horses  hitched  to  said  car  were  wild,  scary,  untractable, 
and  skittish;  and  that  said  sudden  and  violent  jerk  and'movement  of  said  car, 
causing  said  injury  co  the  plaintiff,  was  due,  not  only  to  tbe  careless,  negli- 
gent,  and  unskillful  manner  in  wliiub  the  servants  and  employes  of  said  de- 
fendant started  and  set  in  motion  said  car,  but  as  well  to  tbe  wild,  untrac^ 
able,  scary,  and  skittish  character  of  the  horses  bitched  to  said  ear,  which  un- 
safe character  of  said  horses  was  long  before  well  known  to  said  defendant. 
Its  officers,  agents,  and  employes,  before  said  occurrence;  and  yet  said  defend- 
ant, contrary  to  its  duty,  carelessly  and  negligently  contioued  to  use  said 
horses  in  the  transportation  of  its  passengers,  and  the  plaintiff,  as  one  of 
them,  on  tbe  occasion  referred  to."  These  all^tions.  thtis  addedi  were  not 
necessary  to  enable  plaintiff  to  make  the  proof  neoessaty  to  his  prima  /aoie 
case;  which,  If  made,  as  might  be  done,  under  the  circumstances  <^  the  ease, 
by  afaowing  the  injury  to  plaintiff  while  a  passenger  in  defendant's  car,  would 
have  devolved  upon  defendant  the  burden  of  showing,  among  otbn  things 
upon  the  issue  as  to  its  negligence,  that  tlie  team  employed  was  a  proper  and 
suitable  one.  Dougherty  t.  itoflroad  Co.,  81  Mo.  880;  Hipaley  v.  Railroad 
Co.,  88  Mo.  348;  Ang.  Carr.  8  569.  This  pi-esnmption  would  itself  stand  in 
Hen  of  the  actual  proof  as  to  the  character  at  the  team,  until  rebutted  by  the 
eridenee  on  defendant's  part.  In  this  view,  and  under  these  authorities,  the 
aUegations  were  Immaterial,  unnecessary,  and  harmless.  But  if  plaintiff  saw 
lit  not  to  rest  his  case  upon  the  presumption  in  his  favor  arising  upon  the 
proof  aforesaid,  but  desired  to  offer  testimony  to  show  defendant's  negligence 
in  the  designated  particular,  then  we  see  no  good  and  sufficient  reason  vrhj 
evidence  as  to  the  disposition  of  the  horses,— whether' vldons  or  not, — might 
not  be  received  under  the  allegation  that  "defendant,  Its  agents,  servants,  etc., 
disregarding  Its  and  their  duty  to  the  plaintiff  as  such  passenger,  so  carelessly 
and  nsgligently  opeOkUA  said  car**  as  to  cause  the  injury  to  plaintiiE  com- 
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plidned  (tf.  The  amendment  did  not  go  to  the  of  the  caose  of  action,  or 
sabatitute  or  add  aigr  new  cause  of  notion,  but  was,  we  apprehend,  a  speciO- 
cation  of  negligence  already  involved  and  embraced  in  the  other  allegations, 
which  were  In  themselves  sufficient  upon  the  proof  mentioned  to  create  the 
presamption  cl  negligence,  or  to  admit  direct  t^timony  in  that  behalf. 

Other  qaestions  Involved  arise  upon  the  court's  action  in  Uie  matter  of  in- 
structions. Our  attention  has  not  been  directed  hy  counsel  to  any  error  in 
the  Instruetions  refused  for  defendant,  unless  it  be  ttie  ninth,  which  pre- 
sented defendant's  theory  as  to  the  act  of  neglect  set  forth  in  the  amendment 
to  plaintiff's  petition,-  and  Is  the  converse  of  the  ninth  given  for  plaintiff,  and 
was,  we  hol<^  properly  refused,  for  the  reasons  already  given.  As  to  the 
others,  their  refusal  was  justified  tor  the  reason  that  the  matters  embraced 
therein  were  covered  by  those  previously  given  In  the  cause.  The  refused 
instructions,  therefore,  may  be  dismissed  without  further  notice. 

On  the  part  of  plaintiff,  tbe  court  gave  the  following:  "(1)  The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that  the  plaintiff  was, 
at  the  time  of  the  occurrence  in  question,  a  passenger  on  one  of  the  cars  of 
the  defendant's  street  railroad,  exercising  reasonable  care  and  diligence,  and 
that  the  car  started  before  i^intifl  took  his  seat,  with  a  sudden  and  violent 
jerk.  Uiat  by  reason  thereof  the  plaintiff  lost  his  baUnce,  and  his  hand  was 
thrown  against  and  tjirough  one  of  the  windows  of  the  car.  cutting  and  in^ 
joring  it,  then,  and  in  that  case,  tbe  defendant  is  liable  to  the  plaintiff  for 
the  damage  caused  by  and  resulting  from  said  injury  to  the  plaintiff;  unless 
tbe  jury  further  believes  from  the  evidence  that  the  defendant,  its  agents, 
servants,  and  employes  managing  said  car,  were  not  guilty  of  any  negligence 
or  want  of  care  in  the  management  of  said  car  causing  Uie  injury,  and  the 
burden  of  showing  such  care  and  want  of  negligence  Is  upon  the  defendant 
to  prove  to  the  satisfaction  of  the  jury.  (2)  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the  plaintiff  was,  at  the  time  of  the 
event  in  question,  a  passenger  on  one  of  defendant's  cars,  then  the  defendant 
owed  to  the  plaintiff  the  duty  of  ex<rrci8ing  tbe  utmost  care  and  vigilance  to 
cazry  him  over  its  road  safely,  and  is  responsible  to  the  plaintiff  for  any  neg- 
lect or  want  of  proper  care,  which  the  jui^  may  And  from  the  evidence  if  they 
00  find,  causing  the  injury  in  question  arising  from  the  management  of  the 
car  and  horses  by  the  defendant's  servants  or  employes,  or  from  the  use  of 
skittish  or  unsuitable  horses,  causing  the  Injury  in  question.  (3)  Tbe  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that,  at  the  time  of 
the  event  in  controversy  in  Uiis  action,  the  defendant  was  engaged  in  the  bus- 
iness of  oporatlng  a  street  railroad  for  the  transportation  of  passengers  in  the 
city  of  St.  I^uis,  that  at  said  time  the  plaintiff  was  received  on  one  of  its  cars 
as  a  passenger  to  be  transported  thereon,  and  that  while  in  said  car  for  said 
purpose  he  was  injured  by  a  sudden  and  violent  starting  of  the  car,  then  tbe 
burden  of  proof  rests  upon  the  defendant  to  prove  to  the  satisfaction  of  the 
jury  that  said  injury  was  caused  by  aoraetbing  not  under  the  control  uf  de- 
fendant, and  not  from  the  use  of  unsuitable  or  skittisih  horses,  or  careless  or 
unskillful  driving  or  management  of  said  car,  and  that  by  the  exercise  of  the 
utmost  human  foresight,  knowledge,  skill,  and  care  such  injury  could  not 
have  been  prevented  by  defendant,  its  agents  or  servants;  and,  unless  the 
jury  80  believe,  they  wiU  find  for  the  plHintlff.  (4)  The  court  instructs  tbe 
jury  that  if  they  believe  from  the  evidence  that  the  plaintiff  was  a  pitssenger 
on  one  of  defendant's  cars,  and,  while  exercising  reasonable  care  and  diligence 
with  respect  to  his  own  safety,  tbe  car  started  with  a  sudden  and  violent 
jerk,  causing  the  injury  now  being  inquired  into,  then  the  burden  is  thrown 
upon  the  dSendant  to  show  to  the  satisfaction  of  the  jury  that  the  horses 
hitched  to  the  car  were  suitable  for  the  service  in  question,  or  that  the  acci- 
dent was  not  due  to  the  horses,  and  that  the  servant  of  defendant  managing 
the  car  exercised  the  utmost  care,  skill,  and  foresight  in  tbe  management  of 
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the  same*  or  tbafc  the  accident  occurred  bj  reason  of  some  cause  not  under  the 
control  of  defendant,  or  its  servants  and  employes;  and,  unless  the  defendant 
has  80  satiaQed  the  Jury,  their  verdict  should  be  for  the  plaintifiC.  (5)  The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence  that  the  plain- 
tiff at  the  lime  of  the  injury  in  question  went  upon  the  defendant's  car  as  a 
passenger,  and  there  was  a  vacant  seat,  then  and  in  that  case  it  was  tlie 
bounden  duty  of  defendant,  its  servants  and  employes,  either  to  not  start  the 
car  until  he  had  time  to  get  a  seat,  or,  if  it  started  It  before,  to  use  the  ut- 
most care  to  start  it  smoothly,  and  in  such  a  manner  as  not  to  throw  him  off 
his  feet.  And  if  the  jury  believe  from  the  evidence  that  the  car  was  started 
before  the  plaintiff  had  reasonable  time  to  take  his  seat,  and  with  a  sudden 
and  violent  jerk  which  might  have  been  avoided,  causing  said  injury,  the  jury 
will  find  for  the  plaintiff,  unless  it  appears  from  the  evidence  that  said  jerk 
was  produced  by  some  cause  not  under  the  control  of  defendaati  or  its  i^nts. 
serrants*  or  employes.  (6)  The  court  instructs  the  juiytbat  if  they  find  for 
the  plaintiff  the^  will  assess  bis  damages  at  such  sum  not  exceeding  what  as 
they  mi^  believe  from  the  evidence  will  compensate  him  for  amounts  paid 
and  contrad»d  to  be  paid  tor  medical  attendance  and  attendance  of  nurses, 
if  Decessarily  employed,  and  aU  mental  and  bodily  pein  and  aI^[ul8h  th^ 
may  believe  ftom  the  evidence  the  plaintiff  soflered,  tc^tber  with  snch 
sum  or  sums  as  will  compensate  plaintiff  for  any  permanent  Injniy  and  inca- 
pacity they  m^  believe  from  the  evidence  he  has  sustained  from  the  injury 
In  question,  but  not  exceeding  the  amount  claimed  In  the  amended  petition. 
(7)  The  court  insbructs  the  jury  that  although.  When  the  occurrence  in  ques- 
tion-happened, the  plaintiff  had  not  paid  his  fwe,  and  1^  reason  of  said  event 
got  off  without  paying,  yet  if  the  jury  believe  from  the  evidence  that  he  went 
on  the  car  as  a  passenger  wiUi  the  Intenticni  of  paying  his  f^  when  called 
upcm,  then  he  was  a  passenger  and  the  defendant  owed  to  him  the  same  dn- 
ties  as  if  in  fact  he  had  paid  his  fare.  (9)  The  court  instructs  the  Jury  that 
the  express  and  spedflo  allegations  in  plaintiff's  amended  prtition  with  re- 
^)eet  to  the  horses  bitched  to  the  defendant's  car  do  not  change  the  cause  of 
action  originally  sned  on,  and  the  defense  of  the  statute  of  Umitatlons  set  up 
In  the  defendant's  answer  should  be  disregarded  by  the  jury.  (10)  The  court 
instructs  the  jury  that  although  they  may  believe  from  the  evidence  that  the 
Iribdntifl  was  gouty  of  negligence  on  his  part  at  the  time  of  the  injury  in 
question,  yet  u  the  jury  farther  bdieve  from  the  evidence  that  such  negU- 

Sence  did  not  contribute  to  or  cause  the  Injury,  or  if  they  find  from  the  evl- 
encfl  that  the  defendant's  servants  or  i^ents  were  negligent  in  the  manage- 
ment of  the  car  or  in  the  use  of  onaaitaUe  horses,  and  that  If  Uiere  had  bwn 
no  such  negligence  on  the  part  of  defendant  Mid  Injuiy  would  not  have 
bqtpened,  notwithstanding  the  negligence  of  plaintiff,  then  the  jury  will  find 
for  the  plaintiff.  (12)  The  court  inst^cts  the  jury  that  although  they  m^y  be- 
lieve from  the  evidence  that  if  the  plaintiff  had,  on  entering  the  car,  taken 
bold  of  a  strap,  or  taken  a  seat  nearer  the  door  than  the  one  he  attempted  to 
teke,  the  accident  would  not  have  happened,  yet  if  the  Jury  further  believe 
from  the  evidence  that  he  acted  with  reasonable  and  ordinary  care,  in  not  tak- 
ing hold  of  a  strap  or  in  moving  further  forward,  and  as  a  prudent  man  un- 
der simUar  circumstances  would  ordinarily  act,  then  he  was  using  all  the  care 
and  diligence  impoeed  by  law  upon  him.  (13)  The  court  instructs  the  jury 
that,  if  they  find  from  the  evidence  that  any  witness  has  willfully  and  cor- 
ruptiy  sworn  falsely  to  any  material  fact  in  the  case,  the  Jury  may  disregard 
the  whole  of  bis  testimony.  (14)  The  instructions  of  the  court  are  all  to  be 
taken  wd  read  t<^tber,  and  the  law  ttierein  laid  down  applied  by  the  jury  to 
the  tacts  of  the  case  accordingly  as  the  jury  maj  believe  and  find  tbe  facts  to 
be,  under  the  evidence  before  them." 

The  court  gave  the  following  instructions  asked  by  the  defendant:  "(1) 
The  court  instntcts  the  jury  that  even  though  th^  believe  the  defendant's 
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oompaiiy  was  to  blame  in  starting  tbe  oar  in  which  plaintiff  was  standing 
with  a  violent  and  unusual  jerk*  and  before  plaintiff  had  an  oppwtnnity  w 
taking  his  seat,  jet  if  the  jury  also  find  that  plidnUff  was  informed  bj  the 
conductor's  striking  the  bell,  or  in  any  other  way  knew  or  had  reason  to  ex- 
pect the  oar  was  about  to  start,  then  it  was  the  duty  of  the  plalntiit  to  faave 
protected  himself  by  tbe  most  prudent  means  within  his  leaeh  against  the  stait- 
i  ng  ot  the  car;  and  if  you  find  that  straps  were  provided  in  said  car  fbr  the  ose 
or  convenience  of  passengers,  by  whUUi  the  plaintiff,  after  the  warning  ot 
the  oondoctor's  bell,  might  have  supported  idmself  while  the  ear  was  b^ng 
started,  and  that  he  tallaA  so  to  do,  and  by  reason  of  such  tailure  he  was  in- 
jured, then  you  wiU  find  tbe  issues  for  dotondont.  {2)  The  court  inatracts 
tbe  jury  that  it  was  not  the  duty  of  the  defendant  company  to  provide  tbe 
pUintiff  with  a  seat  in  tbe  forwiud  part  or  any  partiouliu'  part  of  ita  car,  nor 
was  It  tlie  defendant's  duty  to  plaintiff  to  provide  him  with  two  sei^,  one  fbr 
bimself  and  one  for  Mr.  McCreary,  nor  to  provide  plaintiff  with  room  enough 
for  himself  and  Mr.  MeCreary,  nor  was  il  tbe  dnty  of  the  defendant  to  w2t 
before  starting  its  car  untlT  pbUntiff  oould  reach  sei^  fbr  both  himself  and 
Mr.  AfoCreaty,  nor  was  it  defendant's  Auty  to  wait  before  starting  ita  ear 
Dntil  i^i^ntiff  bad  walked  to  tbe  fwwaid  part  of  tlie  car,  if  thue  was  a  seat 
for  plaintiff  nearer  Uum  that.  (8)  The  court  fnither  instructs  the  jory  that, 
although  they  may  believe  that  the  negligence  or  want  of  care  ot  the  agents 
and  servants  <A  the  defendant  contributed  to  ttie  baiqienlng  of  tbe  injury  to 
plaintiff,  yet  if  th^  believe  from  the  evidence  that  tbe  plwnttff  was  likewise 
guilty  of  negltgeiu»  or  want  of  care,  which  directly  contributed  to  produce 
said  Injury,  the  verdict  must  be  for  the  defendant.  (5)  The  oonrt  leaves  it 
to  you  to  determine,  in  view  of  the  evidence  and  the  drenmstanoea  of  the 
case,  whether  plaintiff  was  himself  guilty  of  any  tanlt  or  negligence  tiiat 
directly  contribated  to  produce  tbe  Injury  in  question,  and  yon  shoaki  detot^ 
mine  tills  fairly,  under  the  evidence,  without  bias  for  or  prejudice  against 
either  party,  and  if  you  find  the  plaintiff  guilty  of  such  fault  or  act  of  neglect, 
then you  will  find  in  favor  <^  the  defendant.  (6j  The  court  instructs  tbe  jury 
that  the  defendant  is  not  liable  for  any  dam^  that  resulted  to  the  jdaintifl 
by  i-eason  of  any  lack  of  care  on  his  part  in  properly  caring  for  and  treating 
the  wound  which  he  received  while  in  the  car  of  the  defendant;  and  if  tbe 
jury  believe,  from  the  evidence,  that  by  any  act  of  imprudence  on  plaintiff's 
part,  or  that,  by  want  of  prc^r  care  or  trei^ent  of  tiie  wound  received  by 
plaintiff,  the  said  injury  was  thereby  aggravated  to  such  an  extent  as  to  ren> 
der  necessary  tbe  amputation  of  plaintiff's  arm,  then  the  defendant  is  not 
liable  for  the  damage  to  the  plaintiff  resulting  from  such  amputation." 

The  objection  taken  to  tbe  third  in  the  series  for  plaintiff  is  that  it  requires 
of  tbe  company  "the  exercise  of  tbe  utmost  hnman  foresight,  knowledge, 
skill,  and  care."  These  terms  of  strict  care,  so  employed  In  tbe  instructimi, 
noLj  apply,  as  coansel  suggests,  with  special  propriety  to  such  common  car- 
riets  of  passengers  as  railroads  operated  by  steam,  but  they  are  also  held  ap- 
plicable to  oommon  carriers  of  passengers  generally.  Hutch.  Carr.  §§  500- 
6U4;  Lemon  v.  Chanslor,  68  Mo.  340;  Railway  Co.  v.  Twiname,  13  N.  £. 
Rep.  55;  Dougherty  v.  Hailroad  Co.,  81  Mo.  S30;  KMy  v.  Sailroad  Oo^  70 
Mo.  609;  Leslie  v.  BaUioay  Co.,  88  Mo.  55. 

The  fifth,  given  for  plaintiff,  is  complained  of  for  the  reason  that  it  ignores 
the  contributory  negligence  of  plaintiff,  acd  authorizes  and  directs  a  verdict 
for  plaintiff,  without  r^ard  thereto.  A  similar  omission  In  an  instruction 
of  tliis  sort  was  held  fatal  error  in  the  case  of  StUliwn  v.  BaUtoay  Co.,  88 
Mo.  182;  bnt  the  doctilne  of  that  case  has  recently  been  overruled  in  the  late 
case  of  Otoens  v.  Railroad  Co.,  8  ti.  W.  Rep.  850,  and  upon  the  authority  of 
the  Oioeng  Case,  and  under  the  views  there  adopted  by  a  majority  of  my  asso- 
ciates, tlie  omission  of  the  defense  of  contributory  negligence  from  tbe  instruc- 
tion under  review  is  not  to  be  regarded  as  fatal  error,  requiring  a  reversal  of 
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the  judgment  Id  the  caase.  ily  individual  views  as  to  this  question  are  set 
forth  in  the  opinions  in  the  SuUiwm  Caaet  abeady  referred  to;  but  the  in* 
structions  in  this  case,  taken  as  a  whole,  are»  in  my  Jndgment,  far  more  satis- 
factory than  tliose  in  the  Sullivan  Case. 

Instruction  No.  12,  given  In  plaintiff's  behalf.  Is  complained  of  as  errone- 
ous and  misleading,  because  it  is  claimed  the  instruction  selects  but  two  of 
the  different  facts  charged  in  the  answer  as  contributory  negligence,  and  thus 
gives  them  undue  prominenoe.  and  impliedly  directs  the  jury,  it  is  claimed, 
not  to  consider  the  evidence,  if  any,  tending  to  prove  the  other  facts  not  men- 
tioned in  the  instruction,  but  charged  in  the  answer  as  contributory  negli- 
gence. The  instruction  is  not  fairly  sabject  to  these  criticisms.  11  will  be 
observed  that  it  does  not  undertalEe  to  cover  the  entire  case,  and  does  not,  upon 
a  finding  of  the  facts  submitted,  authorize  a  verdict  in  the  cause.  Properly 
limited  and  considered  in  reference  to  the  matters  treated  of,  the  instruction 
is  not,  we  think,  objectionable.  It  cannot  he  said  as  matter  of  law  that  the 
duty  absolutely  devolved  on  plaintiff  to  t»ke  )iold  of  the  strap  immediately  on 
entering  the  cai-,  or  to  take  the  seat  nearest  to  the  door,  and  it  is  in  reference 
to  plaintiff's  conduct  in  this  behalf  that  the  jury  are  told  that,  if  they  betieve 
from  the  evidence  that  he  acted  with  reasonable  and  ordinary  care  in  not  tak- 
ing hold  of  a  strap,  or  in  moving  forward,  and  as  a  prudent  man,  under  sim- 
ilar circumstances,  would  ordinarily  act,  then  he  was  using  all  the  care  and 
diligence  imposed  by  law  upon  blm.  It  is  with  respect  to  such  instructions* 
good  as  far  as  they  go,  but  nc^  complete  in  themselves,  and  not  attempting  to 
set  out  and  cover  the  case,  that  reference  may  most  appropriately  be  had  to 
other  instructions  In  the  cause,  and  the  series  looked  to  and  judged  in  its  en- 
tirety. The  prominence  given  in  the  evidence  and  cause  to  the  questiun  as 
to  the  proper  use  of  the  strap  by  passengers  on  sucli  cars,  not  improperly,  per- 
haps, called  for  a  more  specific  instruction  than  would  ordinarily  be  necessary, 
as  to  what)  under  the  law,  would  be  the  duty  of  plaintiff  in  that  behalf,  and 
under  other  instructions  in  the  cause  the  whole  subject  of  plaintiff's  conduct, 
as  to  this  feature  as  well  as  the  other  acts  allied  in  the  answer  as  negligence 
on  his  part,  was,  we  think,  properly  submitted  to  the  jury  for  their  determi- 
nation. Again,  we  think  defendant's  counsel  misconstrues  instruction  num- 
bered 10,  given  for  plaintiff.  It  does  not,  as  we  read  and  understand  it,  say, 
as  counsel  claims,  that  where  the  negligence  of  plaintiff,  as  well  as  that  of  de- 
fendant, contributed  to  the  injury  alleged,  the  defendant  Is  liable.  Its  very 
terms,  we  think,  limit  the  negligence  of  plaintiff  which  may  co-exist  with  lia- 
bility on  the  part  of  defendant  to  such  as  does  not  contribute  to  or  cause  the 
injury.  If,  however,  by  reason  of  its  construction,  it  may  be  somewhat  in- 
volved, or  obscure,  the  other  instructions  in  the  cause  unquestionably  i-emedy 
that  defect.  Instructions  numbered  1,  3,  and  5,  given  for  defendant,  which 
are  exceptionably  strong  for  defendant,  are  not.  we  think,  contradictory,  and 
taken  ti^ether  they  set  out  the  law  in  his  lietialf  as  favorably  as  defendant 
could  ask,  and  in  terms  so  plain  that  the  jury  coukl  have  hardly  failed  to  un- 
derstand and  apprehend  their  meaning.  This  di^Mwes  of  the  principal  objec- 
tions urged  against  the  court's  action  in  the  matter  of  instructions.  The  ob- 
Jecticm  to  them,  it  will  be  observed,  arise  mainly  npon  the  issue  as  to  plain- 
tiff's  contributory  neoligence.  As  to  the  evidence  upon  that  issue,  it  is  suffi- 
cient to  say  that  the  faets  ore  in  dispute  and  doubt,  the  evidence  conflicting, 
and  that  defendant  manifestly  has  no  reason  to  complida  that  the  issue  was 
sent  to  the  jury  fur  their  determination. 

A  qoestlon  Is  also  made  npon  the  admlssicm  of  portions  oi  the  testimony  of 
the  witness  Newton  Jarrett,  who  bad  been,  it  seems,  several  nKmths  prior  to 
the  date  at  the  Injury  to  plaintiff,  in  the  employment  of  defendant  as  a  driver 
of  the  car  in  which  plaintiff  was  afterwards  Injured.  His  testimony  as  to  the 
matter  to  be  considered  in  this  eonneetiou  was  that,  during  the  period  of  fats 
service  as  driver  iu  charge  of  the  car  in  question,  four  certain  tea^  belonged 
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to  snd  were  used  in  the  operation  of  said  car.  He  fartlier  testified  that,  after 
leaving  his  said  eraplojment,  which  it  seems  he  did  in  November  or  Decem- 
ber, 1876,  he  was  engaged  in  business  for  the  next  six  or  twelve  months,  at 
a  telegraph  oflQce,  which,  it  appears,  is  situated  on  the  line  of  this  stre^  rail- 
road, and  that  he  thus  had  opportunity  to  see  the  car  passing  back  and  forth 
every  day  during  the  winter  and  springaudsuramer  following,  which  invades 
the  date  of  injury,  which  occurred  in  April,  1877,  and  that,  so  far  as  he  ob- 
served or  knew,  there  was  nochange  in  the  teams  used  in  connection  with  the 
car  in  question.  One  of  these  teams  was  composed,  as  he  testifies,  of  a  stall- 
ion and  gelding,  which  were  troublesome  and  very  mean,  in  starting  the  car 
with  a  jerk;  that  the  drivers  compbiined  of  this  beam,  which  he  testifies  "would 
draw  themselves  in  the  collar  and  back  up  the  traces,  aud  as  soon  aa  the  bell 
would  tap,  unless  the  driver  held  his  reins  tight,  one  of  the  horses  would  throw 
himself  right  forward,  and  start  the  car  with  a  jeik."  The  three  other  teams, 
he  says,  started  ot  Uieir  own  accord  in  such  a  manner  as  not  to  prodnce  a  jeA 
to  the  car.  We  ate  not  prepared  to  say  that  there  was  error  in  the  admission 
of  Jarrett'B  testimoiiy  in  this  behalf*  requiring  a  reversal  of  the  Jadgment  in 
the  cause.  True  he  si^  he  docs  not  know  that  this  team  was  in  net  attached, 
but  his  tutimony  farther  Is  that  the  other  teams,  ordinarily  and  regularly 
used  with  this  intractable  team  in  drawing  the  car  in  question,  were  gentle, 
and  started  the  car  when  the  bell  tapped  in  such  manner  as  not  to  give  the 
oar  a  jerk,  and  that  tills  was  so  even  if  the  diiver  was  himself  to  some  ex- 
tent negligent  and  careless.  The  driver,  Lyon,  in  diaige  of  the  car  at  the 
time,  subsequently  testified  for  defendant  that  the  team  in  use  was  a  certain 
team  of  mares,  and  he  was,  we  believe,  the  only  witness  who  attempts  to 
identity  directly  and  posiUvely  the  particular  team  in  ose  at  the  time.  Bnt 
bis  statement  Id  that  behalf  was  not  necessarily  undisputed  or  coDclotive. 
His  testimony  in  Its  enUrety  was  before  the  jury,  and  his  credibility  was  tat 
them.  The  evidence  in  the  cause  indicates  that,  by  means  of  the  reins  and 
the  car-brake,  the  driver  could  i^ectually  otmtnfl  tlw  horses  and  the  move* 
meats  of  the  car;  and  upon  tee  issue  as  to  defendant's  n^ligence  the  real 
question  was,  wethink,  whether  thedefendant  had OTerco);nepliUntiff*s  prima 
faeie  case,  ami  shown  that  the  driver  was  wiUiout  n^ligenoe  or  fault  as  to 
his  management  and  control  of  the  motive  power.  And  thia  was  for  the  jury, 
under  proper  instructions. 

A  remaining  question  urged  in  the  argument  is  that  the  damages  axe  ex- 
cessive. FlainUfl's  left  hand  and  arm  were,  in  consequence  of  the  fall  given 
him  by  the  violent  Jerk  of  the  oar.  titrust  through  the  ^ass  window  of  tlieoar, 
and  a  severe  and  painful  wound,  and  some  smaller  cuts,  perhaps,  were  In- 
flicted upon  his  left  hand.  His  health  for  several  montl»  was  seriously  af- 
fected, odA  loss  of  life  was  threatened  for  a  time.  After  ineffectual  efforts  to 
save  the  hand,  which  was  injured  In  April,  It  became  necessary  in  the  follow- 
ing July  to  amputate  the  same,  which  was  done  about  two  indwe  below  the 
dbow.  His  snfforings  were  great,  and  bis  expenses  and  llaUUtles  for  medi- 
dnes,  nurse  hire,  physicians,  and  sni^^ns  very  heavy,  amounting  to  some- 
thing like  $2,000.  At  the  time  oC  the  accident  be  was  managw  of  the  Gold  ft 
Stock  Telegraph  Company,  which  was  engaged  in  the  business  of  furnishing 
stock,  grain,  and  provision  quotations  to  brokers  uid  the  Herchante*  Ex- 
change of  St.  Louis.  His  salary  amounted  to  $144  per  month,  and,  being  an 
expert  or  first-class  telegraph  operator,  he  also  sometimes  earned  $50  per 
month  extra.  During  his  sickness  his  employers  continued  Mm  his  salary, 
so  that  he  lost  no  wages  during  that  time,  and  ho  continued  Uiereaftor  and 
up  to  the  time  of  trial  to  earn  as  much  salary  as  before  the  aoddent.  There 
is  evidence  to  show  that  his  value  and  usefulness  aa  a  telegraph  operator  was 
greatly  impaired,  to  the  extent,  perhaps,  of  one^half .  This  is,  we  believe,  ttie 
substance  of  the  evidence  bearing  upon  the  question  now  l)efore  us.  The  case 
it  mi^  be  obsorved  la  free  from  malice  or  wwnton  misconduct  on  the  part  at 


Digiiized  by  Google 


Mo.] 


GABB  V.  LEWIB  COAL  CX>. 


907 


defendant  or  Its  servants.  The  instruction  given  hy  the  coart,  la  this  be- 
half, limits  the  recovery  to  compensating  damages,  and  has  not  been  objected 
to,  and  is  substantially  correct.  The  verdict  was  for  812,000.  As  is  said  in 
the  case  of  Waldhier  v.  Railroad  Co.,  87  Mo.  37:  "It  is  a  matter  of  much 
difnctilty  in  such  cases  as  this  to  tell  when  the  verdict  is  or  is  not  excessive. 
The  amount  of  damages  must  be  left  to  the  reasonable  discretion  of  the  jury." 
In  that  case,  where  the  plaintiff  bad  lost  both  legs,  a  verdict  for  $25,000,  after 
a  remittitur  for  $5,000  and  the  accrued  interest,  was  suffered  to  stand.  In 
the  case  of  Porter  y.  Railroad  Co.,  71  Mo.  66,  where  the  injuries  to  plaintiff 
resulted  in  the  amputation  of  one  leg  and  two  toes  of  the  other  loot,  a  ver- 
dict for  $10,000  was  not  disturbed.  In  these  and  otlier  cases  large  verdicts 
have  been  allowed  to  stand.  In  the  case  at  bar,  the  jury,  in  the  exercise  of 
their  sound  and  reasonable  discretion  in  the  matter,  might  well  have  returned 
a  verdict  for  a  lower  sum ;  but  we  are  not  prepared  to  say  that  the  sum  given 
is  so  large  as  to  unmistaitably  evince  prejudice  and  passion  on  tlie  part  of  the 
jury,  and  abuse  of  their  discretion  in  the  matter.  Some  other  exceptions 
were  taken  at  the  trial,  and  are  urged  here,  which  have  been  considered,  but 
which  we  deem  it  unnecessary  to  discusss.  This  leads  to  an  affirmance  of  the 
judgment  of  the  trial  court,  and  it  la  accordingly  so  ordered,  with  the  concur- 
lence  of  all  the  judges. 


Oabr  «.  Lewis  Goal  Go. 
(Supreme  Court  of  MUtouri.  June  16, 1888.) 

1.  Lib  Pbitdeks — On  Ysbsbi. — ^Innocbnt  Pubcbaser — Jurisdictioh. 

Although  tbe  doctrine  of  Us  pendens  applies  to  Tessels.  one  who  purchases  a 
■team^tuff  without  notioe  of  the  pending  utigation  over  his  vendor's  title,  1b  not 
idTected  br  the  result  of  studl  litigation  where  It  does  nM  appear  that  the  tng,  at 
the  time  m  the  purchase  or  at  any  time  slnoe,  was  within  the  state.  Conat.  IT.  S. 
art  4,  i  1,  regninng  full  faith  and  credit  to  be  given  to  the  judiciil  prooeedlngs  of 
other  states,  and  Bev.  St.  U.  8.  |  4199  et  tCQ.,  reUling  to  tbe  reglnry  of  Teasels, 
liave  no  appUc»ti<»i  to  such  case. 

8.  Cbsditobs'  Biul— LuBiurr  or  Dmo»*s  Vuntn. 

One  who  ourchases  pmonal  property  without  notioe  of  a  pending  oreditoraf  bin 
to  set  aside  Dls  #&dor8  title,  which  title  is  subsequently  set  aside  therdn,  oannot 
be  charged  with  a  personal  Judgment  In  a  supplemental  bill  to  subject  the  property 
to  the  satisfaction  of  the  former  judgments. 

Appeal  from  8t  Louis  court  <tt  appeals. 

Action  brought  by  Jamra  Carr  in  the  St.  Louis  circuit  court  against  the 
Lewis  Coal  Company  and  others,  to  subject  a  tug-boat  belonging  to  tlie  com- 
pany to  the  satisfaction  of  a  judgment  held  by  Carr  against  one  Thomas 
Parker.  After  a  dismissal  as  to  the  other  defendants,  judgment  was  rendered 
i^ainst  tbe  Lewis  Goal  Company.  This  judgment  was  reversed  by  the  St. 
Ix>ni8  ooart  of  appeals;  and  Qirr  appeals  to  this  court. 

H.  D.  Wood  and  Jamet  Taussig,  for  appellant. 

The  doctrine  of  2^  pendens  applies  to  every  description  of  pxopw^*  wbethor 
real  or  personal,  except  negotiable  notes  not  past  due,  ami  bimdi,  where  the 
spedflc  thing  can  be  pointed  out,  so  aa  to  warn  the  whole  world  that  tb^ 
meddle  with  it  at  their  peril.  The  doctrine  is  not  bused  apon  presumptions 
of  notice,  but  upon  a  public  policy,  imperatively  demanded  to  give  effect  to- 
the  proceedings  of  courts  of  justice.  MoCavUy  y.  Roj^s,  10  Bradw.  5^; 
Freem.  Judgm.  (3d  Ed.)  gg  191-194;  stock,  Suford  T.  Pacha  Co.,  3  Ho. 
App.  159.  affirmed  68  Mo.  611;  Bisp.  Eq.  §  274;  slave,  BoUing  t.  Carter, 
9  AU.  921;  slave,  Leais  v.  Jfeio,  1  Strob.  £g.  1S2;  chattel,  acoit  v.  Me- 
Mitten,  1  LItt.  809;  chattel.  Mdgell  v.  Haywood,  8  Atk.  *857!  Watson  t. 
Wilstrn,  2  Dana,  408;  boat.  Thorns  v.  Southard,  Id.  480;  furniture,  Seudder 
T.  Vem  Amburgfu  4£dw.Ch.  29;  1  Story,  £q.  Jur.  8  JSfetoman  v.Chap- 
man,  2  Band.  (  Vh.)  93;  MuCutehen  T.  MUler,  81  Hiss.  88;  patent,  7yl«r  t. 
Sj/de,  2  BUtchf.  808;  personta  property,  Tabb  v.  Williams,  4  Jones,  £q. 
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352;  slaves,  Fletcher  t.  Ferret  9  Dana.  376;  bonds,  Diamond  y.  Lawrence 
Co.,  S7  Fa.  St.  353;  promtssorj  note.  KtHlogg  v.  Fancher,  23  Wis.  21;  Jfc/7- 
wrath  V.  Hollander^lZ  Mo.  112;  Adams,  Eq.  cases  cited,  note  1;  furni- 
ture, etc.,  Wills  V.  Whitmore,  9  Baxt.  198;  Dovey'a  Appeal,  97  Fa.  St.  153; 
Kimberltng  v.  Hartly,  1  McCrary.  136. 

&iioen  Campbell  and  Joseph  Dickson,  for  respondent. 

Sherwood,  J.  In  1877,  Carr  brougLt  suit  in  the  St.  Louis  circuit  court 
against  Thomas  Parker,  Sr.,  upon  a  note,  and  recovered  judgment.  Execu- 
tion was  issued  and  levied  upon  the  steam-tug  now  in  controversy,  called  the 
"Alice  Farker,"'as  the  property  of  Thomas  Farker,  Sr.;  but  Thomas  Parker, 
Jr.,  in  whose  name  the  boat  was  fraudulently  registered  as  owner,  claimed 
the  boat;  and.  Carr  not  l)eing  able  to  give  an  indemnification  bond  to  the 
sheriff,  the  levy  was  released.  This  was  in  1878,  and  the  cause  was  num- 
bered 43,734.  In  1879,  Carr  filed  his  petition  in  said  court  gainst  the  Park- 
ers to  set  aside  the  conveyance  of  tlie  father  to  the  son  as  fraudulent,  and  was 
successful;  a  decree  as  prayed  being  entered  February  18,  1880.  This  cause 
was  numbered  49.832.  Prior  to  the  entering  of  this  decree,  however,  and  on 
January  8, 1880,  the  Lewis  Coal  Company,  having  no  actual  notice  of  the  suit, 
bought  the  lug  of  Thomas  Parker,  Jr.,  paid  him  its  full  value,  Sd,800,  in  cash, 
and  immediately  took  possession  of  her.  Upon  the  entry  of  the  decree  afore- 
said, an  order  was  issued  directing  that  defendant  Thomas  Parker,  Jr.,  de- 
liver the  tug  Alice  Farker  to  the  sheriff,  and  that,  upon  receiying  it,  the  sher^ 
iff  sell  the  tug.  The  sheriff  made  return  upon  this  order  to  the  effect  that 
Thomas  Parker,  Jr.,  refused  to  deliver  the  tug.  saying  it  was  not  in  his  pos- 
session or  under  his  control.  No  bond  was  given  in  the  proceeding;  and.  al- 
though in  the  petition  a  restraining  order  was  asked  to  enjoin  the  I^ikets 
from  disposing  of  the  tug,  none  was  granted  until  final  decree.  It  is  admitted 
that  the  Lewis  Coal  Company  is  a  corporation;  but  whether  foreign  or  domes- 
tic, or  where  Its  place  of  business  is.  or  at  what  place  the  tug  was  bought,  or 
where  it  has  been  since  or  was  at  the  time  the  decree  was  entered,  nowhere 
appears.  The  present  proceeding,  in  the  nature  of  a  supplemental  bill,  was 
instituted  to  reach  and  subject  to  the  satisfaction  of  the  judgment  foresaid 
the  ateam-tug  as  havlDg  Iwen  sold  pmdmU  liU;  and  the  Lewis  Oral  Oompany 
was  made  a  party  defendant.  Subsequently  a  dismissal  was  entend  at  to  the 
Parkers.  Upon  the  hearing  «C  this  last-named  cause,  the  court  found  the 
issues  for  the  plaintiff,  and  entered  a  decree  against  the  Lewis  Goal  CcHnpaay 
as  follows:  "That  plaintiff  recover  bis  costs  of  defendant;  that  the  total 
amount  of  judgment  and  costs  in  cases  Ko.  43|784  and  No,  49,882  fthat  is, 
the  original  suit  against  Parker,  Sr..  and  the  creditors'  liill  against  f^!ber  anl 
son]  are  a  lien  on  the  Intei-est  of  the  Lewis  Coal  Company  In  the  tug^boat 
Alice  Parker,  on  the  6th  of  September,  1880;  tlutt  the  Lewis  Coal  Company 
forthwith  deliver  the  boat  to  the  sheriff;  that  the  sheriff  forthwith  proceed  to 
sdl  the  sune  for  cash,  in  the  manner  provided  for  execution  sales;  that  out  of 
the  proceeds  the  sheriff  pay  the  costs  of  this  sait,  and  the  costs  of  the  oases 
48,734  and  49.682,  and  then  pay  to  plaintiff  his  judgment  in  43,734,  with 
interest,  and  pay  the  remainder  to  the  Iiowis  Coal  <^mpany.  And  in  Ibe 
event  said  tug-boat  be  not  delivered  to  said  sheriff  within  Are  daya  after  de- 
mand by  him  therefto'  of  defendant,  pursuant  to  this  decree,  then  defendant 
shall  pay  to  said  plaintiff  the  said  amount  of  said  judgment,  with  interest  and 
4M)stB,  in  said  cases  numbered  43,784  and  49,882  <A  this  court,  hereinbtfore 
adjudged  a  lien  against  said  tog-boat;  and  said  sheriff  shall  thereupon  pro- 
ceed forthwith  to  ocdlect  the  said  amount  thereof,  as  well  as  the  costa  tO.  this 
suit,  of  said  defendant,  by  levy  upon  the  goods,  chattels,  and  real  estate  of 
said  defendant,  or  otherwise,  in  eonform^ty  to  law,  in  like  mannw  as  upon 
genenlJUrifaetfts;  and  that  plaintiff  have  execution,  and  such  otiiar  final 
process  as  may  l>e  necessary  and  proper  to  cany  into  fuU  elfoct  tliis  deoree." 
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This  decree  was  reversed  In  the  court  of  appeals,  (15  Ko.  App.  551,}  and  the 
plaintiff  has  appealed  here.  The  judgment  of  reversal  was  based  upon  two 
grounds:  one  aa  to  jurisdiction,  the  other  as  to  the  scope  and  nature  of  the 
decree. 

As  to  the  first.  The  agreed  statement  of  facts  in  this  cause,  upon  which 
It  was  determined,  occupies  the  same  footing  and  stands  in  lieu  of  a  special 
verdict,  and  the  court  pronounces  its  conclusiuns  upon  such  agreed  facts  pre- 
cisely as  U  a  jury  had  found  a  verdict  in  that  form.  Hence,  if  there  be  any 
amhlguity,  any  omission  of  facts  necessary  to  a  recovery,  any  lack  of  clear- 
ness and  certainty  on  material  points,  the  judgment  cannot  be  allowed  to 
stand.  Qage  v.  Gates,  62  Mo.  412;  Munford  v.  Wil«on,  15  Mo.  540;  Le- 
compte  V.  Wath,  9  Mo.  551.  In  this  case,  as  before  noted,  it  does  not  ap- 
pear where  the  tug — the  res  which  the  plaintiff  seeks  to  subject  to  the  satis- 
faction of  l)is  judgment — was  when  defendant  bought  it,  nor  where  it  was  at 
the  time  the  last  decree  was  rendered.  In  other  words,  no  jurisdiction  of  the 
court  appears  to  have  existed  over  the  tug  at  the  time  of  the  entry  of  either 
of  the  decrees.  As  a  general  rule,  to  which  this  cacfb  forms  no  exception,  it 
is  needless  to  say  that,  in  order  directly  to  subject  particular  property  to  the 
Judgment  or  decree  of  any  court,  the  suit  brought  for  that  purpose  must  be 
brought  where  the  thing  is.  Wells,  Jur.  §  117;  La  Trots  v.  Hayward,  13 
Fhi.  190;  Auatin  v.  BodZey,  4  T.  B.  Mon.  434;  Story,  Confl.  Laws,  §  539; 
CarrtngUm  v.  BrmtSt  1  McLean,  167.  If  it  be  conceded,  In  accordance  with 
the  ruling  of  the  lower  court  as  well  as  that  of  the  court  of  appeals,  that  the 
property  in  question  is  of  that  nature  as  would  form  the  subject  of  a  lis  pen- 
dmst  still  it  does  not  appear  wheie  the  property  was  at  the  time  it  was  sold 
to  the  defendant,  nor  ^t  any  time  since.  One  of  the  bases  suggested  for  the 
doctrine  as  to  the  force  and  effect  of  a  pending  suit  is  ttiat  stated  by  an  emi- 
nent writer:  "For  it  is  presumed  that  legal  proceedings,  during  their  con- 
tinnance,  are  publicly  known  throughout  the  realm."  Adams,  Eq.  *157.  fij 
this  term  "realm"  is  meant  "the  state  or  sovereignty  where  tlie  property  is," 
as  is  explained  in  a  note  by  the  writer  just  cited;  and  the  term  "the  whole 
world"  he  also  explains  as  simply  meaning  "all  men  in  that  jurisdiction  or 
state. "  The  true  basis  of  the  doctrine  of  lU  pendens  is  ttiat  of  an  imperious 
public  policy  and  necessity  which  will  not  admit  the  judgments  or  decrees  of 
courts  to  be  frustrated  or  set  at  naught  by  transfers,  which,  if  sanctioned, 
would  render  litigation  interminable,  and  thus  defeat  the  ends  of  justice. 
Freem.  Judgm.  g  191,  and  cases  cited.  Neuman  v.  Chapman,  2  Rand.  (Va.) 
98,  14  Amer.  Dw.  766,  and  notes.  But  a  lis  pendens  should  not  have  any 
force  or  operation  beyond  the  boundaries  of  the  state  where  the  suit  ia  pend- 
ing. To  thus  extend  Its  operation  would  certainly  be  giving  the  judgments 
and  decrees  (rf  courts  an  extraterritorial  effect — one  in  violation  of  the  famil- 
iar maxim»  eaoUra  terrttoritmjus  dieenti  Unpune  non  patetur.  Story,  Confl. 
Laws,  g  589.  "No  sovereignty  can  extend  its  procesa  beyond  its  territorial 
limits  to  subject  either  persons  or  property  to  its  judicial  decisions.  Every 
exertion  of  authority  beyond  this  limit  is  a  mere  nullityt  and  inci^ble  tit 
binding  such  persons  or  property  in  any  ottwr  tribunate."  Picquet  v.  <Stoan, 
5  Mason,  85,  and  cases  cited.  If  the  process  Itself  cannot  be  extended  or  be 
served  beyond  the  territorial  limits  of  the  sovereignty  whence  Issued,  cer- 
tainly a  mere  incident  of  the  service  of  such  prtxwss  as  is  a  Ii«  pendens  can 
have  no  greater  force  or  furtheri^reaching  operation.  The  principle  of  the  rule 
being  discussed  is  the  prevention  of  the  judgments  and  decree  of  courts  from 
laeing  frustrated  by  tnmsfers  while  matters  are  yet  injieri,  and  thus  balking 
such  judgments  and  decrees  of  their  customary  operation  after  they  are  ren- 
dered. But  where  can  such  obstruotlons  be  cast  in  the  way  oC  sndi  adjudi- 
cations? Obviously  only  in  the  sovereignty  where  the  adjudications  are  had. 
If  the  property  be  eloigned,— taken  beyond  the  confines  of  the  jurisdiction 
where  litigation  is  in  pix^ress,— to  say  that  it  shall  bear  with  it,  no  matter 
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where  taken,  the  effects  and  conseqnences  of  previous  litigation,  and  conclu- 
sively bind  any  purchaser,  however  innocent  of  wrong,  though  the  property 
has  no  history  or  ear-marks  of  litigious  strife  about  it,  would  be  carrying  the 
doctrine  of  lis  pendens — a  harsh  doctrine  at  best,  and  one  not  favored  by  the 
courts,  as  all  the  authoriti^  agree — to  a  most  extraordinary  and  pernicions 
length.  These  views  find  support  in  the  ease  of  Shelton  v.  Johnson,  4  Sneed, 
672.  70  Amer.  Deo.  268.  See,  also,  PouwU  v.  WUliamii,  48  Amer.  Dec  108; 
1  Story,  Eq.  Jur.  {13th  Ed.)  g  405;  Thomas  v.  Southard,  26  Amer.  Dec  467. 
Of  course,  these  remarlis  are  limited  to  a  case  where  personal  property  of  a 
movable  nature  is,  pending  litigation  concerning  it,  withdrawn  from  the  ju- 
risdiction where  suob  litigation  Is  pending  to  another  state,  and  there  sold  to 
a  bona  fide  purchaser.  It  is  a  very  harsh  presumption  and  rule  which  force 
the  citizens  within  the  same  state  to  take  notice,  at  their  peril,  of  all  matters 
being  adjudicated  within  its  Iwrders, — a  role  only  justified  by  imperaUve  ne- 
cessity. But  to  say  its  operation  shall  be  extended  to  every  portion  of  the 
United  States  would  be  a  very  startling  extension  of  a  rule  already  sufficiently 
odious  and  oppressive.  Bit.  gr.,  would  it  not  be  preposterous  that  a  suit 
brought  in  a  territorial  court  of  Alaska  to  subject  a  ship  to  a  lien  should  pre- 
vent the  valid  transfer  of  such  ship  when  subsequently  found  sailing  off  the 
coast  of  Maine?  This  question  furnishes  its  own  answer.  Nor  do  I  see  that 
article  4,  §  1,  of  the  federal  constitution,  as  to  full  faith  and  credit,  etc..  be-^ 
Ing  giving  to  the  records  and  judicial  proceedings,  etc.,  has  any  bearing  upon 
the  point  whether  a  Us  pendens  in  one  state  shall  have  any  extraterritorial 
effect.  The  obvious  meaning  of  that  provision  goes  only  to  the  operation 
such  records  shall  have  when  complete  and  subsequently  offered  in  evidenoe. 
as  establishing  that  certain  facts  have  been  adjadic^ed„and  has  no  rofcr^ico 
as  to  what  ehall  be  the  incidental  effect  of  a  salt  whieb  results  in  aachreoOTcIs 
being  made. 

As  to  whether  the  ateam-tug  in  question  belongs  to  that  class  of  property 
which  maybe  the  basis  of  a  lis  pendens,  I  incline  to  think  that  it  does.  This 
point  was  so  ruled,  as  to  a  steam-boat,  in  Thorns  y.  Southard,  stipra.  Treat- 
ing of  this  matter,  a  writer  already  cited  observes:  "Every  consideration  of 
necessity  and  of  public  policy  whicli  demands  and  justifies  the  law  of  lis  pen- 
dens as  applied  to  real  estate  also  demands  and  justifies  the  application  of  the 
same  law  to  personal  property.  In  fact,  the  ease  with  which  personalty  could 
be  transferred  to  parties  having  no  notice  of  the  litigation  is  much  greater 
than  in  the  case  of  real  estate.  The  probability  of  the  defendant's  entirely 
defeating  the  object  of  the  suit  by  a  transfer  of  the  property  petufente  lite  is 
rather  greater  in  the  case  of  personal  than  of  real  estate,  and  the  neceesity  of 
some  law  prohibiting  such  transfer,  to  the  prejudice  of  the  prevailing  party, 
is  therefore  greater  in  the  former  case  than  in  the  latter.  But  the  necessity 
of  preserving  the  negotiable  charairtor  of  negotiable  paper  not  due,  so  as  to 
require  no  inquiry  Itieyond  inspection  of  the  paper  itself  in  relation  to  its  own- 
ership, has  properly  been  considered  paramount  to  the  necessity  of  avoiding 
transfers  pendente  lite,  and  that  class  of  paper,  therefore,  is  the  only  property 
not  liable  to  be  affected  by  the  doctrine  of  lis  pendens."  Freem.  Judgm.  § 
194,  and  cases  cited.  And  it  is  thought  that  section  4192,  Kev.  St.  U.  S.,  or 
its  associate  sections,  as  to  the  registry  of  vessels,  has  no  effect  on  the  doc- 
trine just  discussed. 

Now.  as  to  whether  the  decree  which  the  lower  court  entered  was  the  cot^ 
rect  one,  concluding  that  court  had  jurisdiction  over  the  res  in  controversy, 
such  decrees  or  judgments  are  possibly  authorized  against  the  fraudulent 
donees  or  grantees  of  property.  Murtha  y.  Curley,  90  N.  Y.  372;  Ferguson 
y.Hillman,  55  Wis.  181;  Kramer  v.  MeCaughey,  11  Mo.  App.  426;  Ciem- 
«nto  V.  JfooTV.  6  Wall.  312.  But  I  find  no  sanction  in  the  authorities  for  such 
a  decree  againsta  mere  purchaser peftd«n£$2fte»  holding  him  liable  to  respond 
to  the  plaintiff  in  the  action  in  a  personal  judgment.   In  Murray  t.  BiMou, 
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1  Johns.  Cb.  565,  the  leading  caae  on  this  subject,  the  chancellor,  while  he  de- 
oreed  that  saoh  a  purchaser  should  pay  the  amount  of  the  consideration  which 
he  was  to  pay  for  the  land,  yet  declined  to  tax  him  with  costs.  These  consid- 
erations induce  an'  affirmance  of  the  judgment  of  the  St.  Louis  court  of  aiH 
peals;  and  it  Is  so  ordered.  . 

Rat,  J.,  absent.  The  other  judges  concur. 


1.  BbIBBBT— IroiCTKINT. 

Under  Bev.  St.  Mo.  %  1470,  making  it  a  felony  to  give  money  or  other  raluable 
oonsideraUoa  to  any  officer  with  Intent  to  Inflaence  hmi  to  give  or  procure  any  ap- 
pointment, office,  or  trost,  an  Indictment  for  bribing  a  mayor  to  appoint  defendant 
to  a  municipal  office  Is  sufdcienL  that  charges,  in  the  usual  form,  that  a  certain  per- 
son held  the  office  of  mayor,  anp  had  thepower  to  appoint  to  the  office  sought,  and 
that  defendant  did  feloniously  give  bim  9x6  to  oormpUy  influence  said  mayor  to  ap- 
point and  procuzeforhimaomalnofDce;  and  it  is  not  aeoassaty  that  it  aver  that 
defendant  was  eligible  to  the  office. 

fl.  SAMB— InaTRUOTIOKB. 

At  the  trial  of  an  Indictmeoit  for  bribing  a  mayor  to  appoint  defendant  to  a  mu- 
nicipal offloe,  It  was  error  to  retnaa  an  lustruotlon  fcar^efeudant,  In  substanoe,  that, 
in  order  to  oonviot,  the  state  must  prove  afflrmatiTely,  and  by  competent  evtdenoe, 
that  defendant,  within  three  years  of  the  finding  of  the  indictment,  did  pay,  or  oiter 
to  pay,  the  mayor  money,  gratuity,  reward,  or  other  valuable  constderauon  witli 
intent  to  induce  him  to  app^t  defendant  to  the  office,  and  at  the  time  the  person 
bribed  was  an  officer,  and  bad  authority  to  make  such  appointment. 

Appeal  from  criminal  court,  Pettis  county;  John  E.  Btland,  Judge. 

livlictment  against  Isaac  Graham  for  bribing  the  mayor  of  t^e  city  of  Se- 
dalia  to  appidut  defendant  to  an  office.  Defendant  was  found  guilty,  and 
appeals. 

X.  L.  Bridges,  for  appellant.   S.     Boone,  Atty.  Gen.,  for  the  State. 

XOBTON,  C.  J.  Defendant  was  tried  and  convicted  in  the  criminal  court 
of  Pettis  county,  and  sentenced  to  five  years*  imprisonment  in  the  peniten- 
tiary under  the  following  indictment:  "The  grand  jurors  for  the  state  of 
Missouri,  impaneled,  sworn,  and  charged  to  inquire  within  and  for  the  body 
of  the  county  of  Pettis  and  state  of  Missouri,  upon  their  oaths  present  and 
charge  that  heretofore,  to-wit,  on  the  1st  day  of  June,  1884,  at  the  county  at 
Pettis  and  state  of  Missouri,  Isaac  Graham  wickedly,  advisedly,  corruptly, 
feloniously,  and  unlawfully,  did  solicit,  urge,  and  endeavor  to  procure  John 
B.  Btckman,  he,  the  said  John  B.  Bickman,  being  then  and  there  the  legally 
and  duly  elected  mayor  of  the  city  of  Sedalia,  a  municipiU  corporation  then 
and  there  t>eing,  and  liaving  the  power  to  appoint  certain  officers  of  said  city, 
subject  to  the  confirmation  'of  the  city  council  thereof,  and,  among  other 
officers,  one  known  and  designated  as  engineer  of  the  steam  fire-engine  of  the 
city  of  Sedalia,  l>eing  an  officer  of  said  city,  to  appoint  him  (the  said  Graham) 
as  such  officer,  and  did  unlawfully,  wickedly,  corruptly,  and  feloniously  give 
the  said  John  B.  Hickman,  as  such  mayor,  a  large  sum  of  money,  to-wit,  the 
sum  of  twenty-five  dollars,  the  same  t)eing  then  and  there  a  gratuity  and  re- 
ward, with  the  Intent  then  and  there  to  corruptly  infiuence  and  induce  such 
officer,  as  mayor  of  said  city,  to  give  and  procure  for  him,  by  his  act,  influence, 
and  interest,  to-wit,  by  his  official  appointment,  and  by  his  official  influence 
and  interest  as  such  mayor,  the  office  and  appointment  of  engineer  of  the 
steam  fire-engine  of  the  city  of  Sedalia  as  aforesaid,  the  office  being  then 
and  there  a  p^ce  of  trust  in  said  city;  the  said  sum,  so  as  aforesaid  given, 
being  feloniously  and  corruptly  given  as  a  bribe,  present,  and  reward,  in  con- 
tempt of  the  laws  in  sacb  cases  made  and  provided,  and  to  the  evil  example 
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of  others  in  like  eaaes  offending,  and  against  the  peace  and  dignitiy  of  the 

state. " 

The  action  of  the  court  in  overruling  a  demurrer  to  the  indictment  is  as- 
signed for  error.  The  indictment  is  ba^ed  on  the  following  statute:  "Sec 
1470,  Rev.  St.  Bribing  Ci^cer  to  Appoint  to  Office,  etc.  Every  person  who 
shall  directly  or  indirectly  give,  or  engage  to  give,  any  sum  of  money  <x 
other  valuable  oonsiderHtion,  gratuity,  or  reward  to  any  otScer, — Firsts  with 
intent  to  Influence  or  Induce  such  officer  to  give  or  procure  for  him,  or  any 
other,  by  his  act,  interest,  influence,  or  other  means  whatever,  any  appoint- 
ment, office,  or  place  of  trust,  or  any  preferment  or  emolument,  or  assist, 
by  any  means  whatsoever,  to  procure  the  same;  or,  second,  in  considera- 
tion of  any  office  or  appointment,  preferment  or  emolument,  act,  interest,  or 
influence,  or  any  aid  or  assistance  in  procuring,  or  attempting  to  procure, 
such  appointment,  office,  or  place  of  trust,  or  any  emoluments,  shall,  on  con- 
viction, be  adjudged  guilty  of  bribery,  and  punished  by  imprisonment  in  the 
penitentiary  for  a  term  not  exceeding  seven  years."  The  indictment  in  ques- 
tion alleges  every  fact  necessary  to  constitute  t^e  offense  defined  by  the  statute. 
It  charges  that  Rlckman  was  the  mayor  of  the  city  of  SedaJia,  and  as  such  bad 
the  power  to  appoint  defendant  to  the  office  of  engineer  of  the  steam  fl re-engine 
of  said  city,  subject  to  the  conflcmation  of  the  city  council,  and  that  defendant 
did  feloniously,  etc. ,  give  to  said  Bickman  $25,  with  the  intent  to  corruptly  in- 
fluence said  Bickman  as  dllayor  to  appoint  and  procure  for  bim  the  office  of 
engineer  of  said  engine.  It  was  not  necessary,  under  this  statute,  in  order  to 
make  a  valid  indictment,  to  aver  that  defendant  was  eligible  to  the  said  office, 
for  the  purpose  of  being  appointed,  to  which  he  gave  the  bribe.  The  ffrwM- 
men  of  the  offense  interdicted  by  the  statute  ts  the  intention  to  influence  the 
official  action  of  the  officer  by  giving  him  a  bribe,  and  this  is  sufficiently  wt 
forth  in  the  indictment.  Schircliff  v.  State,  96  Ind.  S69;  Rex  v.  Vaughan,  4 
Burrows,  2494;  Watson  v.  State,  39  Ohio  St.  123. 

Defendant  asked,  and  the  court  refused  to  give,  the  folio  wing*  instruction: 
"In  order  to  convict  defendant  in  this  case,  it  devolves  upon  the  state  to  prove 
affirmatively,  and  by  competent  evidence,  that  defendant,  within  three  years 
prior  to  the  finding  of  the  indictment,  offered  to  pay,  or  did  actually  p^y  to 
John  B.  Bickman  money,  gratuity,  reward,  or  some  other  valuable  consider- 
ation, with  the  intent  to  Induce  or  procure  him,  the  said  Bickman,  to  appoint 
defendant  to  the  office  of  city  engineer  of  the  steam  fire-engine  of  the  city  of 
Sedalia,  and  that,  at  the  time  of  paying  such  money,  gratuity,  reward,  or 
other  consideration,  the  said  Bickman  was  an  officer  of  the  city  of  Sedalia, 
and  authorized  to  make  such  appointment."  We  cannot  see  upon  what 
grounds  this  instruction  was  refused,  and  for  the  error  committed  In  ref  using 
it  the  judgment  is  reversed,  and  cause  remanded. 

All  concur,  except  Bay,  J.,  absent. 


State  v.Gilhobe. 
(Atprnne  Court  of  MUtouH.  May  dl,  1888.) 
Appeal  from  St.  Louis  criminal  court;  J.  0.  Kobhilb.  Judge. 
Indictment  of  one  Gilmore  for  murder  in  the  flist  degree.   Conviction  of 
murder  in  the  second  degree,  and  defendant  f^)peals.   For  opinion  tilt  tha 
court,  see  8  S.  W.  Rep.  359. 

A.  W.  Aleaxmder  and  D.  CastUman  Webb,  for  appellant.  Attg.  &en.  A,  C. 
Clover  and  C.  O,  Bixiiop,  for  respondent 

Sherwood,  J.,  {concurring.)  Under  some  of  the  former  rnlinn  of  this 
court,  which  are  cited  in  the  above  dissenting  opinion,  the  iron  rule  that,  if  the 
accused  "brought  on  the  difficulty,  or  volanta^  entered  into  the  same,  that 
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then  there  was  no  self-defense  In  the  case,  and,  if  death  ensued,  that  then  the 
accused  was  guilty  of  murder,  no  matter  what  bis  intention  may  have  been 
in  bringing  on  the  difficulty,"  etc.,  was  the  iron  rule  which  was  laid  down  by 
this  court, — a  rule  which  was  unflinchingly  applied  to  every  case  of  homicide 
which  was  preceded  by  a  quarrel,  however  sudden  or  however  great  the  prov* 
ocation.  This  statement  is  fully  borne  out  by  the  cases  cited  in  the  dissenting 
opinion,  and  therefore  the  statement  made  therein  to  the  contrary  finds  no 
support  in  those  cases.  It  was  the  fact  that  all  cases  of  homicide  were  treated 
precisely  alike  in  this  particular  that  induced  a  minority  of  this  court  to  ques- 
tion and  to  combat  the  monstrously  unjust  rule  in  Culler^a  Case,  82  Mo.  623, 
and  finally  induced  a  majority  of  this  court  to  overthrow  that  rule  in  ParUotb'8 
Cane,  4  S.  W.  Rep.  14,  in  Berkletfa  Case,  Id.  24,  and  in  the  prraent  one.  In 
State  V.  Christian,  66  Mo.  138,  the  rule  is  laid  down  by  Xobton,  J.,  with 
emphasis,  that  the  court  should  decline  "to  instruct  the  jury  as  to  any  degree 
of  manslaughter,"  where  "every  fact  in  the  case  goes  to  show  that  the  defend' 
ant  sought  and  brought  on  the  difficulty. "  Similar  enunciations  can  be  found 
scattered  through  our  Reports  ever  since  the  sound  and  wholesome  principle 
laid  down  in  UtaU  v.  Hays,  28  Mo.  287,  and  State  v.  Paokwood,  26  Mo.  340r 
was  departed  from  in  subsequent  cases;  where  the  question  of  intent  in  cases 
of  homicide  was  regarded  as  wholly  immaterial,  if  the  accused  "brought  on 
the  difficulty."  In  view  of  these  latter  decisions,  the  statement  made  in  the 
dissenting  opinion,  as  to  the  rule  of  law  prevailing  In  this  court  in  referenoft 
to  the  effects  azkd  consequencea  of  bringing  on  a  difflcitU7»  la  e<Hn6what  siiH 
gular. 


RlOms  V.  Ck>MHONWEALTH. 

(Court  of  Appeals  of  iCentucfty-  1888.) 

1.  Gamniiii  Iia.w— Contindaxct— Assbht  WmrssMs. 

Upon  trial  for  forging  certain  letters  of  recommeDdatlon,  the  011I7  controversT 
was  whether  defeDoant  hod  Bhown  witnoBB  the  letters  produced  at  the  trial,  and 
admitted  to  be  genuine,  or  other  spttrionB  letters,  as  olidmed  by  the  witness,  whioh 
were  not  prodaced.  There  being  no  pretense  that  tUe  parUes  bad  written  sucdi  let- 
ters as  witness  claimed  were  shown  nlm,  it  was  not  prejodioial  to  the  dtftaidant  to 
refase  a  continoance  to  procure  the  attendaooe  of  wltneues  In  another  state,  to 
prove  the  genuineness  ox  the  letters  produced. 

S.  Bun— ANouBmaHT  or  Jl'bt— SoBHrrraro  Cub  in  Dsfbiidakt's  Absbncb. 

A  felony  case  being  submitted  to  a  Jury,  who  were  placed  In  oharge  of  a  sheriit, 
and  so  remained  until  the  return  of  their  verdict,  their  adJooTDment  fram  tbiblx 
ocmsultation  room  to  their  meals  and  sleeping  apartment,  and  return  to  the  oon- 
BaItaU<m  room,  were  not  a  resnhmlsslonof  the  oaseat  eaoh  retom,  and  did  notoon- 
Btttute  a  submission  In  the  abeenoe  of  tJie  priswer. 

Appeal  from  drcnlt  court.  Franklin  county. 

P.  D.  Richie  was  indicted  for  the  crime  of  forgery.  Blchle,  wishing  to  buy 
some  horses  of  great  value  from  B.  F.  Pepper,  presented  to  him  lettera  of 
credit  from  Gibson,  cashier  of  a  bank,  and  Evans,  a  drcult  clerk,  recommend- 
ing Richie  as  a  man  of  wealth  and  good  financially  for  tala  contncts.  On 
trial,  Gibson  and  Evans  testified  that  they  had  never  written  or  slgoed  such 
liters,  but  admitted  the  signing  of  certain  other  letters  that  Richie  produced 
at  trial,  and  which  Blchie  claimed  were  the  ones  he  presented  to  Pettier.  Pep- 
per testifled  that  the  letter  produced  by  Richie  were  not  the  same  as  previ- 
ously shown  him  by  Richie,  and  which  Richie  afterwards  told  him  (Pepper) 
he  had  lost.   Defendant  was  convicted,  and  he  appeals. 

Seott  a  Violett,  for  appellant.   P.  W.  Hardin,  for  the  Commonwealth. 

Bbnnktt,  J.   The  appellant  was  indicted  and  convicted  in  ttie  Franklin 
eircuit  court  of  the  crime  of  forgery.   He  has  appealed  to  this  court.  The 
three  liters  of  recommendation— two  from  Gibson,  the  cashier,  ami  one  from 
Evans— which  he  introduced  in  evidence  aa  the  lettera  that  he  exhibited  to 
v.8a.w.no.  10—68 
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Mr.  Fepper,  were  proven  beyond  queatlon  to  be  genuine.  Therefore  the  re- 
fusal of  the  court  to  postpone  the  f^se  for  the  purpose  of  allowing  the  appel- 
lant to  procure  the  attendance  of  witnesses  from  the  state  of  Missouri  to 
prove  the  genuineness  of  these  letters  was  not  prejadicifd  to  the  rights  of  the 
appellant;  besides,  he  was  not  convicted  for  forging  these  letters.  He  was 
convicted  for  forging  two  other  letters,  purporting  to  have  been  written  by 
Evans  and  Gibson,  and  addressed  to  Hr.  Fepper,  in  which  the  appellant  was 
recommended  as  a  man  of  wealth,  and  flnancialiy  good  for  any  contract  that 
he  might  make.  The  appellant,  in  his  evidence,  denied  having  received  or 
presented  these  letters  to  Pepper.  Pepper  says  that  he  did.  Ther^ore,  as  it 
was  an  admitted  fact  by  the  appellant  that  said  parties  bad  written  no  sucb 
letters,  we  fall  to  see  what  good  the  proposed  proof  would  do  him.  The  oonrt 
did  not  err  to  his  prejudice  in  refusing  to  postpone  the  caae.  The  appellant 
also  contraids  that  the  ease  was  submitted  to  the  Jury  to  consider  of  tbdlr  ver- 
dict in  his  absence,  which  he  assigns  as  an  error  to  his  prejudice.  The  case 
was  not  submitted  to  the  jury  in  the  appellant's  absence.  When  the  caae  was 
submitted  to  the  jury  th^  were  put  in  charge  of  the  sheriff,  and  remained  in 
his  charge  until  they  returned  their  verdict.  Their  adjournment  from  the 
consulting  room  to  the  hotel  for  the  purpose  of  taking  their  meals,  or  to  th^ 
sleeping  apartment,  and  then  returning  to  their  consulting  room,  cannot  be 
considered  a  resubmlsBion  of  the  case  wfxy  time  they  may  do  these  Uiinn. 
They  all  constltnte  but  one  submission.  The  cases  of  AUen  r.  Com.,  6  S.  W. 
"Bap.  645,  and  Bnwer  t.  Com.,  ante,  are  unlike  tUa  case.  Th^  judg- 
ment of  the  circuit  court  is  affirmed. 


Pake  et  ai.  v.  BouMaEB.  ■ 
BOLINaBB  V.  Hamsom's  Adm'b. 

(Court  of  Appeal*  of  Kentucley.   May  81, 1888.) 

1.  Appbai^Kbvibw— Matteb  mot  Shown  bt  tbm  Bboobd. 

When  a  judgment  is  based  upon  MWounts  between  the  parties,  and  on  appeal  the 
trtuiscript  18  but  a  partisl  one,  the  judgment  wUl  be  afflnned,  as  any  emm  appear- 
ing might  be  cured  by  a  complete  transcript. 

S.  Jddombut— Vacation— IXTAKOT. 

Under  Code  Fr.  £y.  i  801,  providing  that  *' on  Infant,  other  than  a  married  womsn, 
may,  within  twelve  months  after  attainii^  the  age  of  31  years,  show  canae  avainst 
ajuogment;"  and  sections  ^^-623,  prOTidlDg  that  any  such  proceeding  shallDe  by 
petitun ;  that  a  judgment  shall  not  be  vacated  until  it  la  found  that  there  la  a  valid 
defense  to  the  aoUrai,  or.  If  plaintiff  asks  its  vaoattni,  that  tbsra  la  a  valid  oansa  of 
BOtloii;  that  tiieooort  may  pass  upon  the  groonds  to  vaoBite  or  nudiiy  the  jndgmant 
before  deciding  upon  the  validity  of  the  defense  or  cause  of  action ;  and  that  **on 
the  petition  the  proceedings  shaU  be  the  same  as  those  in  the  action  In  which,  fbe 
jod^ent  was  rendered,  "—a  defendant  in  such  proceeding  is  not  limited,  as  ondar 
the  old  practice,  to  a  demurrer,  or  plea  of  release  of  error,  but  may,  by  aoawar, 
controvert  the  alleintions  of  such  petition  where  it  brings  In  quesuon  mattara  of 
tact  considered  by  uie  oourt  at  the  ume  the  judgment  was  rendered. 

8.  Sahb. 

Such  sections  do  not  require  an  Infant  to  wait  antil  her  majority  lietora  bringing 
an  action  to  annul  a  judgment  afleetlng  her  rights. 

Appeals  from  circuit  court.  Graves  county. 

Oode  Pr.  Ky.  §g  520-522,  provide  that  any  proceeding  by  an  infant  to  s^ 
aside  a  judgment  rendered  during  his  minority  and  affecting  his  rights  shall 
be  by  petition;  that  a  judgment  shall  not  be  vacated  until  it  is  found  that  there 
is  a  valid  defense  to  the  action,  or,  if  plaintiff  aska  its  vacation,  that  there  is 
a  ^id  cause  of  action;  and  that  the  court  may  pass  upon  the  grouuds  to  va- 
cate or  modify  the  judgment  before  deciding  upon  the  validity  of  the  defense 
or  cause  of  action. 

Stn/h  Rodman  and  i>.  &.  Park,  for  Park  and  Hanson's  adminiattator. 
W,  IF.  Tiwt  W.  Lindmi/,  and  JS.  W.  Hints,  for  BoUnger. 
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Holt,  J.  L.  A.  Hanaon  died  in  1869.  leaving  an  infant  daugbter,  Kellie 
hj  name,  as  his  only  heir.  Ttie  same  person  became  his  administrator  and 
ber  guardian,  and,  styling  himself  in  both  these  capacities,  brought  an  action 
soon  after  the  intestate's  death,  seeking  the  sale  of  a  certain  mill  property  upon 
tlie  ground  that  the  interest  of  both  the  estate  and  the  ward  required  it.  She 
was  not  made  a  party  to  the  suit.  The  petition  averred  that  W.  E.  Bolinger 
bad  loaned  certain  sums  of  money  to  her  father  to  aid  in  paying  for  the  prop- 
erty, and  he  was  made  a  defendant,  and  called  upon  to  answer  as  to  the  trans- 
actions between  them.  He  did  so,  claiming  that  he  had  advanced  certain 
sums  towards  the  payment  of  the  land  and  mill  under  an  agreement  with 
Hanson  that  this  money,  with  interest,  was  to  be  returned  to  him  from  the 
profits  of  running  the  mill,  and  then  they  were  to  become  joint  owners  of  the 
property.  Subsequently  J.  L.  Bolinger  was  joined  as  a  defendant  upon  the 
pe4;ition  of  both  the  Bolingers,  stating  that  W.  E.  Bolinger  had  made  the  ad- 
rances  under  an  agreement  with  J.  T.  Bolinger  that  whenever  he  returned 
the  same  to  him,  with  interest,  he  was  to  have  all  his  (W.  E.  Bolinger's)  rights 
underthe  contract;  that  he  had  repaid  faim;  and  that  Hanson  knew  of  and 
was  a  paity  to  the  entire  arrangement.  Such  a  state  of  pleading  was  made 
up  by  the  parties  that  they  believed  an  issue  had  been  fully  and  properly  made 
as  to  wbeUier  Bolinger  was  a  mere  creditor  or  a  partner  of  Hanson.  All  the 
parties  to  the  action  consented  to  the  sale  of  the  property,  and  it  was  sold, 
leaving  the  proceeds  as  the  subject  of  contention.  Testimony  was  taken  upon 
£be  queetioD  whether  the  relation  of  creditor  or  partner  exteted;  and  on  ao- 
vember  19, 1874,  a  judgment  was  entered  declaring  that  there  was  a  partner- 
ahip  between  the  parties;  that  J.  T.  Bolinger  was  substituted  to  W.  E.  Bol- 
faiger'a  rights,  and  entitled  to  the  money  advanced,  with  Interest,  disallowing 
the  claim  for  Hanson's  services,  but  not  charging  him  with  what  he  used  in 
tbe  firm  assets  for  living,  and  providing  that  after  repaying  to  either  party 
any  advances,  with  interrat,  the  surplus  of  the  flrm^s  assets  should  be  equally 
divided  between  Hanson's  administrator  and  J.  T.  Bolinger,  the  commissioner 
to  report  on  such  basis.  He  did  so,  and  the  report  was  confirmed;  and  on 
Hay  13,  1876,  another  judgment  was  entered,  appointing  a  receiver  to  settle 
with  tbB  commissioner,  collect  ^e  firm  assets,  pay  Its  creditors,  including  the 
advances  made  to  It  by  the  partnerA,  and  then  divide  any  balance  between 
Hanson's  administrator  and  J.  T.  Bolinger.  Tbe  receiver  complied  with  this 
judgment.  ThaAssets  were  distributed  accordingly.  He  filed  his  report,  and 
it  was  confirmed.  By  way,  however,  of  e^allzing  what  had  been  paid  to  J. 
T.  Bcdlnger  and  Hanson's  administrator,  another  judgment  was  rendered  on 
Ufty  21, 1879,  in  favor  of  the  latter,  and  against  tbe  former,  for  •448.60;  and 
from  this  judgment  J.  T.  Bolinger  has  appealed.  In  Mqr,  1878,  KelUe  mar- 
ried D.  O.  Park;  and  In  April,  1881,  tbey  brought  an  action  to  vacate  the 
Judgment  of  Novonber  19, 1874.  The  petition  sets  forth.  In  detail,  the  his- 
tory of  the  other  suit,  and  seeks  to  annul  the  said  Judgment  upon  the  ground 
Uiat,  upon  the  pleadings  of  tbe  Bt^ngers  themselves,  the  relation  of  credltorf 
and  not  of  partner,  existed  between  her  father  and  Bolinger;  also  because  the 
testimony  did  not  show  a  partnership,  because  Incompetent  evidence  was  ad- 
mitted, and  because  sbe  was  not  made  a  party  to  the  suit.  It  also  avers  that 
Bolinger  was,  by  way  of  account,  considerably  indebted  to  her  father,  and 
asks  that  this  indebtedness,  less  the  9448.60  Judgment,  be  credited  on  the 
amount  advanced  by  Bolinger  to  her  fether,  and  that  they  have  judgment  for 
the  difference  betwem  Uie  balance  of  the  adTOncement  or  loan  and  what  Bol- 
inger has  been  paid  as  a  partner  under  the  decrees  in  the  other  suit.  The  rec- 
ord of  the  other  suit  was  refeiTcd  to  as  a  part  of  the  petition.  The  plaintiffs 
denied  the  right  of  the  defendants  to  answer,  and  moved  for  a  judgment  in 
accordance  with  the  prayer  of  their  petition.  This  motion  was  based  upon 
the  ground  that  the  record  of  the  former  suit  showed  the  non-existence  of  a 
partnership,  and  what  Bolinger  had  advanced  and  what  he  had  received;  that 
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the  court  most  act  upon  the  tecoxi  u  then  made  up;  and  that  the  defendant 
could  only  demur  to  the  petition  or  plead  a  release  of  the  erron  complained 
of,  or  some  similar  matter  ai  defense.  The  court  OTermled  the  motion,  and 
permitted  the  defendants  to  answer.  Th^  did  so  by  a  denial,  in  ttie  main,  of 
the  averments  of  the  petiticm,  and  also  set  up  affirmative  matter,  which,  nn- 
denled,  was  sufficient  to  prevent  a  recovery  ^  the  plaintlfb.  They  declined 
to  plead  further,  and  tberoupon  the  action  was  dismissed,  and  FaA  and  wife 
have  appealed.  Their  appeal  and  that  of  Bolinger  an  now  heard  t<^tber. 

The  superior  court  revused  the  9448.60  Jut^ment  against  faim,  upon  the 
ground  that  the  Judgmuit  ot- November  19,  w74,  was  merely  Interlocutory, 
and  that  the  pleadings  fiOled  to  show  a  partnership  between  him  and  Han- 
son. He  appttded  upon  the  grou  nd  that  the  statement  of  the  accounts  by  the 
commissioner  upm  the  theory  of  a  partnership,  and  the  judgment  baaed  uptm. 
It,  were  erroneous;  and,  if  corrected,  it  would  appear  tinat  no  Jodffinent 
should  have  been  tendered  against  him.  As  this  record  now  stands,  altnoof^ 
the  Judgment  Is  reversed  upon  his  appeal,  yet  the  reversal  Is  pr^udidal  to 
him,  bcwause  it  he  Is  to  be  treated  merely  as  a  creditor,  and  not  as  a  partner, 
of  Hanson,  then  he  will  fall  more  largely  in  debt  to  his  estate.  In  efCect,  at 
least,  the  Judgment  was  not  reversed  because  It  was  prejudicial  to  bim. 
There  was  no  cross-appeal.  It  is  unneceasaiy  to  determine,  bowevw,  whether, 
in  the  absence  of  one,  such  a  reversal  Is  pn^r,  because  the  Judgment  ol 
ITovember  19, 1874,  holding  that  a  partnership  existed,  taken  In  coonecttoa 
with  that  of  May  IS,  1876,  effeotui^ng  it,  was  clearly  flnat  One  was  but 
in  execution  of  the  other,  and  certainly,  upon  the  rendition  of  the  one  last 
named,  either  party  could  have  appealed.  Beli^  of  a  final  cfaarai^er  was 
given  by  them  in  and  of  themselves.  Ko  further  action  of  the  court  was 
necessaTy  to  make  them  effective.  They  decided  that  there  was  a  partner- 
ship, and  distributed  the  assets  upon  that  theory.  Freem.  Judgm.  §6  28-25. 
Park  and  wife  have  so  treated  them  by  filing  their  bill  of  review.  In  fact, 
both  tddee  concede  In  argument  their  final  character,  and  there  is  no  appeal 
from  them.  The  Judgment  In  question  must  be  affirmed — First,  because  it 
is  based  upon  the  accounts  between  the  parties,  and  the  transcript  is  but  a 
partial  one.  Any  error  now  appearlug  might  be  cured  by  a  complete  rec- 
ord. Second,  various  issues  of  fact  were  involved,  and  the  assignment  of 
errors  is  too  general  to  admit  of  their  examination.  O'JZeapon  v.  O'jSuZU- 
ean.  14  Bush,  184. 

We  now  turn  to  the  conslderatlpn  of  the  other  case.  Unaer  the  old  chan- 
cery practice,  abill  of  review  would  Ue  for  error  of  law  appearing  in  the  body 
of  the  decree,  or  upon  the  discovery  of  new  matter  of  fact,  matoial  in  char- 
acter, and  which  the  par^  could  not,  by  reasonable  diligence,  have  dlscovwed 
before;  and,  where  it  was  brought  to  review  or  vacate  a  decree  for  error  ot 
law,  nothing  could  be  considered  but  the  decree;  and  therefore,  unlike  our 
present  practice,  ail  of  the  pleadings  and  facts  proven  were  embodied  in  the 
decree.  The  defendant  to  the  bill  could.  In  such  a  case,  demur,  or  plead  a 
release  of  error,  or  some  similar  matter  of  defense.  Infants  to  a  decree  were 
then  given  a  day  after  arriving  at  age  to  show  cause  against  it.  These  rnlee 
have  been  modified  by  our  Code  of  Practice.  Section  391  provides:  "An  in- 
fant other  than  a  married  woman  may,  within  twelve  mouths  after  attaining 
the  age  of  twenty-one  years,  show  cause  against  a  Judgment."  And  section 
518  says:  "The  court  in  which  a  Judgment  has  been  rendered  shall  have 
power,  after  theexpiration  of  the  term,  to  vacate  or  modify  it  *  *  •  (5) 
for  erroneous  proceedings  against  a  person  under  disability,  except  coverture, 
if  the  condition  of  such  defendant  do  not  appear  in  the  record,  nor  the  error 
in  the  proceedings;  *  *  *  (8)  for  errors  in  a  judgment  shown  by  an  in- 
fant within  twelve  months  after  arriving  at  full  age,  as  is  prescribed  in 
section  391."  Subsequent  sections  provide  that  any  proceeding  upon  tlieee 
grounds  shaU  be  by  petition;  that  a  judgment  shall  not  be  vacated  until  it  is 
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found  that  tbere  is  a  valid  defense  to  the  action,  or,  if  the  plaintitE  aaks  it, 
that  there  is  a  valid  cause  of  action;  and  that  the  court  may  pass  upon  the 
grounds  to  vacate  or  modify  the  judgment  before  deciding  npon  the  validity 
of  the  defense  or  cause  of  action.  And  section  520  says:  **0n  the  petition 
the  proceedings  shall  be  ihe  same  as  those  in  the  action  In  which  the  judg> 
ment  was  rendered."  The  tnrooeeding  thus  authorized  is  In  lieu  of  the  bill  of 
review  under  the  old  practice;  and  t£e  rerlsoxy  power  of  the  trial  conrt  over 
its  jadgment.  after  the  ex[dration  of  the  term  at  which  It  was  rendered,  is 
now  restricted  to  the  cases  ennmerated  In  the  Code.  Anderson  v.  AmUnon, 
18  B.  Mod.  95.  If  it  appears  tliat  the  par^  was  an  infant  when  the  Judg- 
mtmt  was  rendered;  that,  according  to  the  tacts  presented,  an  injustice  baa 
been  done  him ;  and  that  he  has  applied  for  zellet  within  the  time  limited, — 
then  it  should  1m  afforded.  Allen  v.  Troutmah't  Seirt,  10  Bush,  61.  This 
is  80  whether  the  error  is  one  <k  law  merely,  and  apparent  from  tiie  lecoid, 
or  is  (me  of  tact.  ^  The  material  question  Is,  has  a  substantial  Injnstioe  been 
done  blm?  An  Inquixyof  such  a  chanurter  implies  the  right  to  form  an  issue 
as  to  uiy  material  fact,  and  this  can  only  be  done  by  pleading.  The  burden 
Is  upon  the  Infant  to  show  the  Injustioe,  and  that  his  substantial  rights  have 
been  prejudiced  by  a  judgnwnt,  which  is  to  be  regarded  as  prima/iaoie  cor- 
rect. The  appellants  Park  and  wife  are  not  seeking  to  set  aside  the  sale  of 
the  property.  They  have  confirmed  it.  Mrs.  Park  was  eat  infant  when  the 
judgment  of  November  19t  1874,  declaring  the  existence  of  a  partnership,  was 
lendered.  It  must  be  reiptrded  as  final  for  the  purposes  of  this  suit.  It  was 
certainly  so  as  effectuated  by  the  judgment  of  Uay  18, 1876.  This  action  to 
annul  it  was  brought  while  she  was  yet  under  age.  She  was  not  bound  to 
wait  until  she  arrived  at  majority  beCine  bringing  it.  She  has  presented  her- 
self properly,  and  the  question  artoes  whether  the  other  side  had  the  right  to 
join  issue  by  an  answer  to  her  prtition.  It  seeks  to  vacate  the  judgment  of 
May^  1874,  for  both  error  of  fact  and  of  law.  It  not  only  asserts  the  exist- 
ence of  legal  error  apparent  upon  the  record  of  the  former  suit;  but.  In  the 
face  oi  the  fact  that  the  petitioners  have  accepted  the  judgment  for  9448.60 
rendered  against  Bolinger,  it  seeks  to  credit  him  therewith,  correct  the  state- 
ment of  accounts  between  the  parties  as  made  in  the  former  suit,  and  any 
errors  o£  the  court  in  reaching  condusions  of  fact.  It  is  unnecessary  to  de- 
dde  whether,  undw  the  present  practice,  if  the  appellants  were  proceeding 
alone  upon  the  ground  of  error  of  law  apparent  upon  the  record  of  the  former 
suit,  the  appellee  would  be  limited  to  a  defense  by  demurrer  or  a  plea  of  s 
subsequent  release  of  error.  Tbejr  are  not  doing  so,  but  relying  both  upon 
error  of  law  and  of  fact.  Their  petition  brings  in  question  matters  of  fact 
that  were  in  existence  when  the  judgment  which  they  seek  to  annul  was  ren- 
dered, and  which  were  then  considered  by  the  court  Undoubtedly,  this  may 
be  done  under  the  present  practice;  but,  when  done,  it  would  be  an  anomaly 
in  jurisprudence  if  the  adverse  party  were  denied  the  right  to  answer.  If  so, 
the  one  pwty  would  be  given  his  "day  in  court,"  but  it  would  be  denied  to 
the  other.  The  right  of  a  party  to  answer,  in  such  a  case,  is  unquestionable. 
Allm  v.  Troutmaji'a  Heirs,  supra.  The  appellee  having  done  so,  and  the 
appellants  having  declined  to  plead  to  it,  the  judgment  dismissing  the  aoti(m 
was  proper,  and  must  be  affirmed.   The  judgment  In  each  case  is  affirmed. 


SuroHTKB  V.  Cm  or  LoirraviLLB.   Qoda.  v.  Sake.   MnxBB  e.  Sahb. 
{Cowt  of  Appeate  of  KeMuOn/.  June  IS,  1888.) 

1.  Tautioit— -ABSBssicBnT  iin>  Lbvt. 

AetEor-  Veh.  17, 1MB,  jnovlded  that  a  board  ottaa  ommnlssionarB  Should  be  m- 
ptdnted  to  bear  and  determine  oomnlalntB  of  improper  amHmento;  notice  of  its 
sittings  to  be  given  by  waiA  board  ni7  pnbUo  advertisameDt.  H«Id,  that  a  nottoe 
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gfroi  by  the  d^aneraor  in  his  own  name,  ha  btlog  an  ex  pflMo  member  of  said 
Board,  was  instuBolent,  awl  tans  asseasea  for  the  year  fOr  wblcb  notioe  vaa  ao 

gtven  oouid  not  be  collected, 
fl.  Sams. 

Said  board  for  the  year  1883  gave  sooh  noUoe  in  due  fonn,  but  filled  to  meet  at 
the  time  fixed  by  law  for  its  meettnga.  Held,  tbat  tbo  levy  for  tbat  year  was  in- 
TaUdated  therel^. 
8.  Bahi. 

By  aot  Ey.  Bforoh  9B,  1889,  ctt^  aaaeasor  of  LonlsriUe  was  direetad  to  reaa- 
sess  any  real  estate  not  previoualy  asaesaed,  or  upon  which  taxes  had  not  been 
paid;  and  a  board  of  oommisslonera  was  provided  for,  oonsi sting  of  the  auditor, 
treasnrer,  and  chidnnan  of  the  committee  on  assessments,  whose  anlT  It  waa  to  be 
In  oontinnooB  session  to  hear  appeals,  eto.  This  board  neror  having  met  or  orgau- 
Ised,  any  reassessmmits  msde  onder  said  aot  ware  void. 

AotEy.  April  8, 1882,  prorided  for  asscanments  la  said  oi^  for  each  year,  of  date 
September  1st,  requiring  the  books  to  remain  in  the  aaaessor's  ofBoe  fnmi  the  15th  to 
the  BOth.  NoTember  for  tax-payerB  to  oompWn  of  erroneom  aaseaameDta.  The  act 
also  provided  for  a  board  of  equalization,  with  power  to  hear  appeals  from  asaeaa- 
mente,  to  be  appointed  by  the  mayor,  with  the  oonsent  of  the  board  of  aldermen,  the 
appointment  to  be  made  in  September.  In  November,  the  mayor,  without  the  ap- 
proval of  the  aldermen,  ainwinted  anch  board.  H«Iet  uiat,  the  iq^intment  and  nt- 
tlngB  of  the  board  being  without  aothority,  tax-payers  were  not  required  to  file  oom- 
^^amt^as  required  by  said  aot,  and  an  asaessment  under  sooh  (dnmmataaoea  was 

Aet  Ey.  April  19, 1884,  attempted  to  legalize  the  appointment  of  said  board  1^  the 
mayor  without  the  oouaent  of  the  aldermen,  and  to  v^idate  the  acta  of  aald  board, 
the  Etot  further  provldlngthat  the  board,  during  the  months  of  June  and  jQly.ahonId 
have  power  to  reduce  anyunpaid  asaeasmmita  for  1888  and  1881  upon  petition  bythe 
Mgrleved  party  filed  wiui  sud  board.  Heldt  that  the  board's  i^ore  to  meet  on 
toe  1st  day  of  June  was  eqnlTalent  to  a  refusal  to  act,  and  a  meeting  on  the  10th  was 
not  a  compliance  with  the  act,  and  tax-payers  were  not  required  to  tidce  notice  of  it. 
0.  CoNsnTUTioNiij  Law— Lboiblativb  Powbbs— Taxatioh. 

The  legislature,  by  acte  passed  April  38, 188i,  and  May  13, 1884,  provided  that  all 
persons  whose  property  was  attempted  to  be  asaeased  for  the  years  from  1876  to 
1882,  inclusive,  ^In  the  sense  that  assessments  were  extended  upon  the  assaesor'a 
booKS,  and  who  have  not  paid  those  asaeeaments,  are,  as  far  as  such  prior  levies  or 
assessments  were  Inoper^ve  and  void,  assessed  now,  upon  the  extended  value  of 
such  property  aa  appearing  on  said  books,  at  the  f  oUovring  rates. "  Held,  that  the 
assessments  therein  sought  to  be  validated,  being  void  and  not  merely  defective, 
oouid  not  be  cured,  and  that  the  act  amounted  to  an  assessment  of  ad  valorem  taxes 
by  the  legislature,  which  waa  an  anoonstituUonal  attempt  to  exendae  Jodioial  power. 

Appeals  from  Louisville  law  and  equity  oourt. 

JDodd  d  Qntbbs^  Lane  A  Bunuttt  and  J2.  W.  Wootteg^  for  appeUanta.  £.  if. 
Demhitx,  for  appellee. 

Bbnmbtt,  J.  As  these  oases  involve  the  same  questions,  they,  bj  agree- 
ment, are  to  be  heard  tc^ther.  They  will  be  disposed  of  In  the  ordor  In  which 
the^  stand. 

Slaughter  t.  City  qf  ZouisvUle.  The  appellee,  by  Its  action  is  the  Lonls- 
TiUe  law  and  equity  court,  sought  to  subject  the  real  estate  situated  In  the  city 
of  Louisville  belonj^ng  to  the  appellant,  Ifrs.  Slaughter,  to  the  paymoit  of  ad 
valorem  taxes  alleged  to  have  been  assessed  against  the  same  by  the  appellee 
tor  the  years  187?  to  1885,  incluatve.  The  appellant  resisted  the  app^ee's 
right  to  recover  these  taxes  upon  the  ground  that  there  was  no  assessment  for 
any  one  of  said  years,  and  upon  the  ground  of  errors  committed  in  the  elec- 
tion, organization,  and  official  transactions  of  the  various  boards  provided  by 
law  for  the  hearing  of  appeals  from  the  alleged  assessments.  By  an  act  ap- 
proved February  17,  1866,  a  board  of  tax  cottimiesionerB  waa  provided  tor, 
whose  duty  it  was  to  hear  the  tax-payers*  complaints  of  improper  assessmentSt 
etc.  This  brard  was  required  to  give  notice  of  its  sittings  by  public  adver- 
tisement. In  the  case  of  Ormsby  v.  City  of  Louiwilte,  79  Ky.  197,  (dedd^ 
by  this  court  in  1880,)  it  was  held  that  the  publication  of  this  notice  waa  a 
condition  precedent  to  the  city's  right  to  collect  ad  fxUormn  taxes.  In  the  case 
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of  DummUl  t.  City  ef  LouisviUa,  4  Kj.  Law  Rep.  ,  (decided  by  this  court 

In  1882t)  it  was  held  that  a  newspaper  adTeTtisement.  signed  bj  the  city  as- 
BeaBor.  be  being  ex  officio  a  membBr  of  the  board,  was  not  a  notice  published 
by  the  board.  The  appellee  fails  to  show  publication  of  notice  in  any  other 
way.  It  therefore  fails  to  manifest  a  right  to  recover  of  the  appellant  any  of 
the  taxes  that  might  have  been  assessed  prior  to  1882.  The  notice  for  1382 
appears  to  have  been  given  in  due  form.  Bnt  the  board  failed  to  meet  at  the 
time  fixed  by  law  for  its  meeting;  therefore  the  levy  for  1882  was  invalidated. 

By  an  act  approved  March  29,  1882.  the  city  assessor  wap  directed  to  reas- 
sess any  real  estate  upon  which  taxes  had  not  been  paid,  and  to  assess  all  prop- 
ertynot  previously  assessed.  .This  act  also  provides  a  board  of  commissioners, 
consisting  of  the  auditor,  treasurer,  and  chairman  of  the  committee  on  assess- 
ments, whose  duty  it  shall  be  to  be  in  continuous  session  for  the  purpose  of 
hearing  appeals,  etc.  This  board  never  met  or  organized.  According  to  the 
decisions  of  this  court,  through  the  failure  of  said  board  to  organize  and  meet, 
the  retissessments,  if  any  there  were,  fell  to  the  ground. 

By  an  act  approved  April  8,  1882,  it  was  made  the  duty  of  the  assessor 
to  reassess  any  real  estate  that  had  been  erroneously  assessed.  This  reassess- 
ment was  required  to  be  made  as  of  the  1st  day  of  September,  in  each  year; 
but  the  assessor  was  required  to  give  written  notice  by  mail  to  each  person 
whose  property  he  proposed  to  assess  before  making  the  assessment  It  is  not 
contended  that  any  reassessment,  as  required  by  this  act,  was  made,  or  at- 
tempted to  be  made.  Therefore  the  appellee  still  shows  no  right  to  eolleot 
taxes  ttom  the  appellants  up  to  and  including  1882.  . 

The  act  of  April  8, 1882,  also  regulated  the  assessments  made  after  its  date. 
These  assessments  were  required  to  be  made  on  the  Ist  day  of  September,  1882, 
and  annually  thereafter.  The  assessment  books  were  required  to  remain  open 
in  the  office  of  the  assessor  from  the  15th  to  the  30th  day  of  November  in  each 
year,  during  which  time  any  tax-payer  dissatisfied  with  his  assessment  might 
file  his  complaint  with  the  assessor.  This  act  abolished  the  board  of  commis- 
sioners, and  in  its  stead  provided  for  the  appointment  of  board  of  equaliza- 
tion, whose  duty  it  was  to  hear  appeals,  ete.  This  board  was  to  be  appointed 
by  the  mayor  by  and  with  the  consent  of  the  board  of  aldermen.  The  act  pro- 
vided for  the  appointment  of  this  boud  in  September.  1882;  bnt  it  was  not  a[^ 
pointed  until  November  of  that  year,  and  the  appointment  was  made  without 
the  consent  and  approval  of  tiie  board  of  aldermen.  The  sittings  of  this  boai-d 
of  equalization  in  November,  X882  and  1883,  were  therefore  without  authority; 
hence  the  tax-payers  were  not  called  upon  to  file  any  complaint  with  the  as- 
sessor in  reference  to  erroneous  assessments,  for  the  reason  that  there  was  no 
legally  appointed  board  to  act  upon  them.  i?hi8  defei^  wu  fatal  to  the  buces 
of  1888  and  1884. 

By  an  act  ^proved  April  19, 1884,  it  was  attempted  to  l^alize  the  act  of  the 
mayor  In  appointing  the  board  of  equalization  without  the  oonsent  and  approval 
uf  Uie  board  of  aldermen.  This  act  attempts  to  validate  the  acts  of  said  board. 
This  act  also  provides  that  said  board  "shall  have  f  nil  power,  during  the  months 
oi  June  and  July,  1884,  to  correct,  increase,  or  reduce  any  unpaid  assessment 
for  the  years  18^  and  1884;  and  any  tax-payer  delinqaent  for  s^d  years  may 
appeu'  before  said  board  of  equalisation,  by  petition  in  writing,  for  oorrectloa 
mala  tax-biUs,  as  in  said  act  provided."  We  ramstruethia  act  to  meut  Uiat 
the  tax-pio^er.  in  order  to  entitle  him  to  a  hearing  before  said  board,  was  re- 
quired to  file  a  petition  before  it,  setting  forth  bis  complaint,  and  that  It  was 
Uie  duty  of  said  board  to  be  in  session  daring  the  montlia  of  June  and  July* 
in  order  to  afford  the  tax-pi^er  the  entire  two  months  in  which  to  file  his  peti- 
tion; also  that  the  session,  in  order  to  be  legal  and  valid,  shonld  have  oom* 
meneed  on  the  first  d^  of  June,  and  contUiued  until  tiie  last  day  of  Jnly. 
The  board  was  created  for  a  special  purpose.  Its  Ufe  was  fixed  for  two  months, 
oommenGing  on  the  1st  day  of  June,  during  wliloh  time  the  tax-payer  had  the 
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right  to  file  hla  petition  setting  forth  his  complidnt;  and  a  fail  are  of  the  board 
to  begin  its  session  on  the  1st  day  of  Jane  was  eqaivalent  to  a  notice  to  the 
tax-payers  that  the  members  of  it  had  declined  to  act  as  sach;  and  a  snbse- 
qiient  meeting  of  the  board,  to-wit,  on  the  lOtfa  of  June*  was  not  a  compliance 
with  the  terms  of  the  act,  and  the  tax-payer  was  not  required  to  take  notice 
of  it. 

By  an  act  approved  April  23,  1884.  which  was  amended  and  re-enacted  by 
an  Hct  approved  May  12.  1884,  it  is  enacted,  by  the  third  article  of  the  latter 
act,  that  all  persops  whose  property  was  attempted  to  be  assessed  for  the  years 
from  1876  to  1882,  inclusive,  "in  the  sense  that  assessments  gainst  than 
were  extended  upon  the  assessor's  books,  and  who  have  not  paid  those  assess- 
ments, are,  as  far  as  such  prior  levies  or  assessments  were  inoperative  and 
void,  assessed  now,  upon  the  extended  value  of  such  property  as  appearing 
on  said  books,  at  the  following  rates,**  etc.  The  act  tupra  does  not  attempt 
to  cure  merely  defective  assessments.  The  appellee's  petition  does  not  dis- 
close that  the  alleged  assessments  for  the  years  from  1876  to  1882,  inclusive, 
were  merely  defective  and  irr^ular.  Its  petition  alleges  that  said  alleged 
assessments  were  defective;  but  no  tact  is  alleged  showing  that  they  were 
merely  defective.  It  is  settled  beyond  question  that,  where  assessments 
are  merely  defective  by  reason  of  some  mistake  or  omission  of  the  officer, 
such  def  etrts  may  be  cured  by  subsequent  legislation.  If  the  iqipellee  wished 
to  maintun  its  action  upon  the  ground  that  the  alleged  assessments  were 
merely  detective  and  not  void,  it  was  incambent  upon  it  to  allege  such 
tacts,  in  connection  with  the  assessments,  as  would  show  that  th^  wen 
merely  Irregular  and  defeotlTe,  and  not  void.  The  simple  allegation  that  ttie 
assessments  were  defective  is  not  suffldent.  Tb9  third  article  of  the  act  ot 
the  12th  of  May,  1884,  does  not  attempt  to  validate  assessments  that  were 
merely  defective:  for  It  expressly  dedarai  that  said  assessments,  in  so  tar  as' 
th«y  wsre  Inoperative  and  void,  are  now  assessed.  It  is  also  to  be  observed 
that  said  act  recites  no  tnOb  that  shows  that  said  assessments  were  merely  d«- 
tective,  and  not  void;  so,  it  the  appellee  can  maintain  Its  action  at  all,  it  must 
be  upon  the  ground  that  the  assessments  extended  In  the  assessor's  books  for 
said  years  were  inoperative  and  void,  and  that  the  legislature  made  the  assess- 
ment tor  those  years,  and  authorized  an  action  upon  them.  So  the  question 
to  be  decided  is  whether  the  legislature  has  the  constitutional  power  to  assess 
ad  wilonm  taxes.  By  tile  oonsUtatlon  of  this  state,  the  powers  of  the  state 
are  divided  into  ttiree  distinct  departments:  thele^slative,  executive,  and  ja- 
diciat.  It  Is  a  fundamental  principle  that  neither  department  can  exerdse  the 
powers  belonging  to  the  other.  It  is  well  sditled  that  the  valuation  or  assess- 
ment of  propwty  for  the  purpose  of  ad  wUonm  taxation  is  In  its  nature  a  ju- 
dicial act.  Cooley,  Tax*n,  288.  In  the  case  of  ffagnr  BtelamatUm  Diat., 
Ill  U.  8. 701,  4  Sup.  Ot.  Bep.  663,  it  Is  said:  **Bnt  where  a  tax  Is  levied  on 
property,  not  speciflc,  bat  according  to  Its  value,  to  be  ascertained  by  assess- 
ors appointed  for  that  purpose,  upon  sucb  evldmce  as  they  may  obtain,  a  dif- 
terent  principle  comes  In.  The  offloen,  In  estimating  the  ralue,  act  judi- 
cially. "  The  valuation  or  assessment  ot  property  is  not  only  a  judicial,  but  an 
indispensable,  act,  in  order  to  levy  ad  valorem  taxes  upon  it.  In  the  natnte 
ot  the  thing,  there  must  be  an  assessment.  On  this  subject  Oool^,  in  his 
work  on  Taxation,  (page  259,)  says:  "Of  the  neceesity  of  an  assessment,  no 
question  can  be  made.  Taxes  by  valuation  omnot  be  apportioned  without  it. 
Moreover,  it  is  the  first  step  In  the  proceedings  against  individual  subjects  of 
taxation,  and  is  the  foundation  of  all  which  follows  it.  Without  an  assesss- 
ment,  they  have  no  support,  and  are  nullities.  It  Is  therefore  not  only  indis- 
pensable, but  In  making  It  the  provisions  of  the  statute  under  which  It  is  to 
be  made  must  be  observed  with  particularity. "  Can  the  legislature,  in  order 
to  authorize  the  collection  of  ad  valorem  taxes,  fix  the  valuation  upon  the 
property  to  be  taxed?  It  seems  to  be  well  seUled  that  the  legislature,  as  the 
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law-making  department  of  the  state  government,  han  no  constitutional  power 
to  flx  the  valuation  of  property  which  is  to  be  taxed  upon  ad  valorem  princi- 
ples. The  reason  for  this  mie  is  that  the  legislative  department  has  no  judi- 
cial or  executive  power;  and,  as  the  valuation  is  judicial,  it  follows  that  the 
legislature  has  no  constitutional  power  to  make  the  valuation.  Taxes  are  not 
debts.  "Debts  are  obligations  founded  upon  contracts,  express  or  implied 
but  taxes  are  impositloiis  levied  for  the  support  of  the  state  government,  or 
for  county  or  city  purposes.  When  they  are  imposed  by  authority,  they  oper^ 
ate  on  the  tax-payer  in  invttum.  When  they  take  the  form  of  a  per  centum, 
there  roust  be  a  valuation  as  a  basis  of  the  power  to  levy  and  collect  them. 
The  tax-payer  ts  entitled  to  be  heard  in  fixing  this  valuation.  The  basis  of 
the  right  to  collect  taxes  from  him  consists  in  the  valuation  of  his  property; 
and  to  deny  him  the  right  to  be  heard  in  making  this  valuation  would  be  the 
t^ing  of  his  property  without  due  process  of  law.  The  valuation  is  the  due 
process  of  law  by  which  the  right  to  take  his  property  for  taxes  is  begun ;  and, 
the  legislature  having  no  judicial  or  executive  power,  It  cannot  make  the  val- 
uation; but  the  valuation  must  be  made  by  some  person  authorized  to  exer- 
cise judicial  power,  and  such  person  is  an  assessor.  But  It  is  said  that  an 
assessment  had  been  made  by  an  assessor.  If  so,  the  act  says  that  such  assess- 
ment was  "inoperative  and  void."  Therefore  it  was  not  merely  defective,  but 
was  an  absolute  nullity.  It  had  not  the  shadow  of  an  existence.  It  was 
treated  by  the  act  as  if  no  assessment  whatever  had  been  made.  In  such  a 
state  of  the  case  the  legislature  had  no  constitutional  power  to  make  the  as- 
sessment,— not  even  as  a  curative  act;  for,  as  the  assessment  was  void,  there 
was  nothing  to  cure.  In  the  case  of  People  v.  Hasttnga,  29  Cal.  453,  ivhera 
the  assessor  for  the  city  of  Sacramento  had  made  a  void  assessment  of  prop- 
eity,  and  the  I^islature,  by  its  own  act,  made  an  ad  vaiorem  assessment, 
taking  as  a  basis  said  assessor's  attempted  assessment,  the  court  said:  "By 
recurring  to  the  act  of  1858  to  incorporate  the  city  and  county  of  Sacramento, 
it  will  be  seen  that  the  assessor  who  made  the  assessment  for  the  year  1860 
was  elected  by  the  qualified  electors  of  the  city  and  county  of  Sacramento, 
which  is  in  a  difEerent  district  from  that  of  the  city  of  Sacramento.  The  in- 
sufficiency of  that  assessment  as  the  basis  for  taxation  for  the  year  1863  is  ap- 
parent on  several  grounds.  It  was  notmadeby  the  assessor  elected  bythequid- 
iQed  electors  of  the  district  in  which  the  property  to  be  taxed  was  situated; 
the  city  and  county  of  Sacramento  not  being  the  same  district  as  that  of  the 
city  of  Sacramento.  The  making  of  the  certified  copy  of  tbe  assessment  roll 
for  the  year  1862  so  as  to  include  property  within  the  city  of  Sacramento  can- 
not be  regarded,  in  any  sense,  as  the  making  of  an  assessment  of  such  prop* 
erty  by  the  assessor.  The  copying  by  one  officer  of  a  valuation  made  by 
another  officer  is  not  a  valuation  made  by  the  Qrat  officer.  If  it  is  a  valuation, 
in  any  sense,  for  the  year  1863,  it  is  a  valuation  made  by  the  legislature;  and, 
in  view  of  the  division  of  the  powers  of  tbe  government  into  three  depart- 
ments,— the  legislative,  executive,  and  judicial, — it  will  not  be  claimed  that 
the  legislative  department  was  competent  to  perform  the  purely  executive 
functions  of  an  assessor.  The  objection  is  not  obviated  by  the  finding  that 
tbe  assessment  was  duly  and  regularly  made  in  accordance  with  the  statutes, 
for  the  only  assraament  that  was  provided  for  by  the  statutes  was  the  adop> 
tion  of  a  previous  assessment;  and,  if  any  other  than  such  an  assessment  had 
been  made,  the  valuation  would  not  have  been  ascertained  as  directed  bylaw." 
In  the  case  ot  People  t.  Union,  81  CaL  188,  it  was  held:  **A  valuation  Is  the 
very  foundation  of  proceedings  for  apportioning  and  <x)IIecting  a  tax  upon 
proper^.  It  is  essential  to  the  validity  <tf  a  property  tax.  If  the  assessor  has 
failed  to  make  an  intelllgiUs  valnatlon,  Uut  Autj  cannot  be  performed  or  the 
d^eets  remedied  hy  the  auditor,  nor  can  the  l^jslatnre  make  the  Taluation.** 
Where  an  assessment  has  been  In  &et  made  by  the  assessor,  which  assess- 
ment, 1^  reasotn  of  some  irr^ularity  In  Us  proeeedtag,  is  mere^  defective, 
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but  not  void,  such  defect  m%f  be  eared  by  legislation.  In  such  case  the  cura- 
tive statute  relates  ba<^  to  the  assessment,  and  makes  it  saffldent,  for  the 
purpose  ci  coUection,  by  virtue  of  said  anooosment.  The  power  of  the  t^fiM- 
latnre  to  pass  a  ralid  curative  act  consists  in  the  fact  that  there  was  an  aaseas- 
ment  having  some  elements  of  vitali^.  to  which  more  sfzength  may  be  given 
for  the  purpose  of  making  It  enforceaUa.  The  aaseesment  must  have  aome 
vitality  in  order  to  give  the  legislature  Jurisdiction  of  it.  If  it  has  no  vitality* 
but  is  void,  thelegislatttretias  no  jurisdiction  of  it.  In  the  nature  of  things, 
there  can  be  no  juriadictton  over  a  thing  that  docs  not  exist,  and  an  act  that 
is  void  has  no  legal  existence  whatever.  The  assesament  being  void,  ttM  leg- 
islature bad  no  jnrisdicticHi  over  it.  It  could  not  core  the  act  of  aasesament 
because  there  was  nothing  to  be  cured.  All  it  could  do  waa  to  juovide  for  a 
reassessment,  and  its  collection.  The  act,  in  so  far  as  it  attempted  to  nmm 
the  i^pelUnt's  property,  la  without  constitutional  authority,  and  Is  therefore 
void. 

JifUler  v.  ZouiavUla,  The  i^pellee  songM,  in  this  action,  to  recover  bade 
taxes  for  the  year  1880.  The  principles  announced  In  the  case  of  Slaughter 
V.  City  <tf  touiniUe,  tupra,  apply  in  this  case. 

Qoda  V.  Ci^  of  XouinlJIe.  The  sopellee  aought  in  this  action  to  recover 
of  the  appellant  taxes  fCr  the  yeaca  1SB2, 1883,  and  1884.  The  prindplea  an- 
nounced in  the  case  of  akmghUr  v.  Cttv  qfLoutmUU^  mtpra,  in  reftaenoeto 
the  taxea  for  those  years,  vpfliy  to  this  case. 

The  judgment  of  the  lower  court.  In  eadi  of  the  above^iamed  eases,  is  re- 
versed, with  dtrectims  to  dismiss  them. 


COATBS  e.  Gaij>wkli.  et  cU, 
(Supreme  Oowt  of  Texas.  Mi^  SB*  1888.) 

1.  H01IB8TBlI>~AcqUIBITI01T— WhxH  DlSISKATtOlT  UHmOUBJkST. 

A  tract  oi  less  Uum  300  sore*  becomes  a  homestead  by  the  owner's  living  upon 
the  land  with  his  fuolly,  and  it  is  anneceuary  that  he  shonld  have  <*de6l{mated" 
it  as  a  homestead  In  the  mode  proTlded  for  by  Rev.  St.  Tex.  art.  9M4,  vrlutdk  pro- 
vides that  "the  head  ot  the  temlly  shall,  by  flUug  with  tJie  derk  of  the  oonnt?  oonrt 
a  description,  by  metes  and  bonooe,  dewignate  that  portion  of  the  larger  tract  wtddi 
is  to  be  the  homestead, "  sinoe  snoh  statute  f^jplles  to  those  exemptions  of  traota  of 
land  which  exceed  the  limit  of  200  acres  allovred  by  the  oonstltutlon  and  laws. 

flL  ExBXPTioiTs— Crop  Orowh  oir  HonsTBin. 

A  matnred  orop  grown  upon  a  homestead^  and  not  severed  firom  the  land,  is  ex- 
empt from  execution. 

8.  Bahb. 

Uoder  Const.  Tex.  1876,  art.  ^  1 40,  whioh  givea  the  legislature  the  power,  and 
makes  it  its  duty,  "to  protect  by  law  from  forced  sale  a  oert^  portion  of  the  per- 
Bonal  property  of  all  beads  of  lamilieB,"  the  provision  of  Rev.  St.  Tex.  art.  ^35, 
whioh  exempts  from  forced  sale  **all  provisions  and  forage  on  hand  for  home  con- 
sumption, "  does  not  contemplate  that  gathered  crops,  merely  beoaose  Uhj  have 
grown  upon  the  homestead,  should  be  exempt  from  seiirore. 

4,  IiuuxcnoN—LiXBiLiTT  FOR  WRONaroi.  IsauB— Mbabobb  or  Diauoss. 

Damages  for  wrongfully  enjoining  the  levy  of  an  execution  on  property,  part  of 
wbich  is  exempt,  are  measured  by  the  value  of  that  portion  which  is  not  exempt. 

5,  Sjjcb— How  Damaqks  RxoovsBii>^TntBnH. 

The  defendant,  in  an  iqjam^on  suit,  nmy  recover  Jnc^rment  agaioat  the  snretles 
on  the  injunction  bond  for  his  damages  caused  by  the  wrongful  isMie  of  the  writ, 
upon  proper  pleadings  and  proof,  without  serving  (Stations  on  the  sureties. 

Appeal  from  district  court,  Dallas  county. 

The  provisions  of  the  Revised  Statutes  respecting  homesteads  are  as  follows: 
"Art.  2343.  When  the  homestead  of  a  family,  not  being  in  a  town  or  city, 
is  a  part  of  a  larger  tract  or  tracts  of  land  than  Is  exempted  from  forced  sale 
as  such  homestead,  it  shall  be  lawful  for  the  bead  of  the  family  to  designate 
and  set  apart  the  homestead,  not  exceeding  two  hundred  acres,  to  which  the 
famil;  is  entitled  under  tlie  constitution  and  laws  of  this  state.  Art.  2344. 
The  party  desiring  so  to  deaignate  and  set  apart  the  homestead  ahall  file  for 
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record,  with  the  clerk  of  the  eoanty  court  of  the  county  in  which  the  land  or 
a  part  thereof  may  be,  an  Instrument  of  writing  containing  a  description,  hj 
metes  and  bounds,  or  other  sufficient  description  to  identify  it,  of  the  home- 
stead so  claimed  by  him,  stating  the  name  of  the  original  grantee,  and  the 
number  of  acres,  and,  if  more  than  one  survey,  the  number  of  acres  in  each." 

Marshall  <C  Qilletpie  and  Stemmon*  eft  FUld,  for  appellant.  8.  W.  Cald- 
toeU  and  W.  M.  Mann,  for  appellees. 

Gain^,  J.  This  suit  was  brought  by  appellant  Coatee  to  restrain  the  sale 
of  certain  cotton  levied  upon  under  execution  against  him.  The  writ  was  is- 
sued upon  a  judgment  rendered  in  a  justice's  court  for  870  In  favor  of  appel- 
lee Caldwell,  and  was  levied  upon  the  cotton  by  appellee  Massie,  who  was 
constable  of  the  precinct.  The  property  levied  upon  consisted  of  about  1,800 
pounds  of  cotton  picked  but  not  removed  from  the  field,  and  about  1,050 
pounds  matured  but  not  picked.  The  petition  alleged  that  the  cotton  was 
raised  upon  the  homestead  of  plaintiff,  and  claimed  that  it  was  exempt  from 
levy  and  sale  on  that  ground.  The  defendants  denied  in  their  answer  that 
the  land  upon  which  the  cotton  was  grown  was  the  homestead  of  the  plain- 
tiffs; denied  also  the  exemption  in  any  event,  and  pleaded  in  reconvention  the 
loss  of  the  debt  as  damages  for  the  wrongful  suing  out  of  the  injunction.  The 
sureties  upon  the  injunction  bond  were  not  cited  to  answer  the  plea  in  re- 
convention, but  upon  final  hearing  the  court  dissolved  the  injunction,  and 
gave  judgment  in  fovor  of  Caldwell  against  them,  as  well  as  against  the 
plaintiff  for  his  dama^  to  the  amount  of  his  debt,  as  claimed  by  him.  All 
the  defendants  in  tha  judgment  appeal.  It  is  assigned  that  the  court  erred  In 
dissolving  the  injunctioni  and  also  in  rendering  ja^ment  against  the  sureties 
on  the  Injunction  bond,  without  service  of  citation  of  the  plea  in  reconven- 
tion. As  bearing  upon  the  question  ol  the  exemption,  appelleee  insist  that 
the  testimony  does  not  show  that  the  land  upon  which  the  cotton  was  grown 
was  the  homestead  of  phdutiff.  The  plaintiff  testified  Uutt  the  land  oonsisted 
of  160  acres,  upon  which  he  lived  with  his  family,  fa  wife  and  five  children;) 
that  It  constituted  his  home  both  at  the  time  the  cotton  was  grown  and  when 
the  levy  was  made*  but  that  he  "  had  Devei  had  designated  it  as  such and  that 
be  owned  another  tract  of  90  acrea  in  ant^wr  ooanty,  whitdi  waa  not  fully 
paid  for.  Appellees  claim  that  he  must  have  designated  bis  homestead  bfr* 
fore  he  could  clitim  his  place  of  residence  as  exempt.  We  tiiink.  however, 
that  by  living  upon  the  land  with  his  family,  as  bis  Wne,  theplaintiff  desig- 
nated this  property  as  bis  homestead.  There  being  less  tlum  200  acres,  it  was 
not  necessary  to  define  the  boundaries.  We  presume  the  witness  meant  to 
say  that  he  had  never  designated  his  homestead  in  the  mode  provided  for  by 
the  statute,  (Bev,  St.  art.  2343  et  geg, ;)  but  the  statute  applies  to  oases  in 
which  exemptions  are  claimed  in  trada  of  land  which  exwed  the  limit  al- 
lowed by  the  constitution  and  laws. 

The  levy  upon  the  cotton  presents  two  questions  which  have  not  been  de- 
cided in  this  court:  (1)  Is  cotton  which  has  been  grown  upon  the  homestead 
snbject  in  any  event  to  the  levy  of  an  execuUou?  (2)  Is  a  matured  crop  not 
severed  from  the  homestead  so  subject?  In  Alexander  v-  Holt,  59  Tex.  205. 
it  is  held  that  the  crops  upon  a  homestead  while  growii^  ftre  exempt  from  ex- 
ecution; but  nothing  is  said  as  to  those  which  are  ripe,  but  not  harvested  or 
gathered.  Conceding, for thesakeof  theargumenttthatanonseveredcropnot 
upon  the  homestead  is  subject  to  levy  and  sale,  we  have  quite  a  different 
question  here.  Upon  a  levy  upon  snob  properly  the  officer  must  either  take 
possession  of  the  land  to  gather  the  crop  or  must  sell  it  ungatbered.  In  the 
latter  case,  the  right  would  pass  to  the  purchaser  at  the  sale  to  go  upon  the  land 
and  take  off  the  crop.  In  order  to  complete  a  sale  or  to  make  it  affective,  posses- 
i^onmustbe  taJunof  theland  upon  wliich  the  crop  is  found,  and  for  a  time  at 
least  the  officer  or  purchaser  must  exercise  dominicm  and  control  over  it.  This, 
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in  our  opinion,  is  an  inTaston  of  the  homestead  right,  and  cannot  be  permit- 
ted. It  may  be  that,  as  between  the  execution  creditor  and  the  owner  of  the 
homestead,  the  crops,  until  severed,  should  be  deemed  a  part  of  the  land.  But 
this  we  need  not  decide.  The  reasonsglven  in  Alexajuier  v.  Holt,aupra,  for 
holding  crops  growing  upon  the  homestend  exempt,  apply  to  matured  crops, 
but  not  with  tlie  same  degree  of  force.  "We  conclude  that  the  unpicked  cotton 
was  not  subject  to  levy.  Aj  to  the  cotton  which  had  been  picked,  we  are  of 
opinion  that  it  was  not  exempt.  We  are  cited  in  no  case  in  which  the  quea- 
tion  has  been  directly  passed  upon  1  n  this  court.  The  decisions  in  other  states 
are  not  numerous;  but  the  weight  of  the  authority  is  that  crops  which  have 
been  grown  upon  a  homestead  are  not  exempt  merely  for  that  reason.  Such 
is  ttie  ruling  in  California,  (fforgan  v.  Amick,  62  Gal.  401,)  and  in  Korth 
Carolina,  {Bank  v.  Green,  78  K.  C.  247.)  The  supreme  court  of  Georgia 
holds  the  contrary  doctrine.  MarshtUl  v.  Cook,  46  Ga.  801;  Wade  v.  Wealowt 
62  Ga.  562.  The  latter  case  goes  the  extreme  length  of  holding  that  live-stock 
purchased  with  the  proceeds  of  crops  grown  upon  the  homestead  is  also  ex- 
empt. We  think  the  framers  of  our  constitution  intended  to  go  no  further 
in  that  instrument  than  to  exempt  the  homestead  itself.  They  gave  the  legis- 
lature the  power,  and  made  it  Its  duty,  "to  protect  by  law  from  forced  sale  a 
certain  portion  of  the  personal  property  of  all  heads  of  families."  Const. 
1876,  art.  16,  g  49.  It  Is  evident  that  it  was  not  intended  by  the  constitution 
itself  to  exempt  any  personal  property.  The  legislature  baa  provided  a  most 
liberal  protection,  and,  among  numerous  other  articles,  exempts  "all  provis- 
ions and  forage  on  hand  for  home  consnmption."  Bev.  St.  art.  2335.  2foth- 
ing  Is  said  as  to  crops  which  have  been  produced  upon  the  h«mestead ;  and  we  . 
think  this  plainly  shows  that  it  was  not  contemplated  they  should  be  pro- 
tected from  forced  sale  merely  upon  the  ground  that  they  were  so  produced. 
The  same  intention  is  manifested  by  the  exemptions  to  l>e  set  apart  to  the 
widow  and  children  in  the  administration  of  estates.  Bev.  St.  art.  1993  et 
seq.  The  exemption  laws  of  California  are  similar  to  ours,  though  we  infer 
they  are  wholly  statutory.  The  construction  placed  npon  them  by  thesupreme 
court  of  that  state  is  based  upon  considerations  similar  to  those  by  which 
we  have  reached  our  conclusions  upon  this  question.  It  follows,  we  Uilnk, 
that  the  court  below  erred  !n  not  holding  the  unpicked  cotton  exempt  from 
execution.  There  was  only  1,800  pounds  of  that  which  had  been  gathered, 
which,  at  2}  cents  per  pound,  (the  only  estimate  placed  upon  it  in  the  testi- 
mony,) was  worth  but  $45.  The  injunction  only  forbid  the  officers  interfer- 
ence with  the  cotton,  and  did  not  otherwise  restrain  the  writ  The  value  of 
the  cotton  subject  to  the  levy  was  the  limit  to  which  the  defendant  Caldwell 
was  entitled  to  receive  for  the  wrongful  suing  out  of  the  writ.  The  error  of 
the  court  has  therefore  operated  to  the  prejudice  of  ^)pellant8,  and  ttie  jod^ 
ment  must  be  revetaed.  The  authorities  from  other  states  seem  to  hold  th^ 
in  the  absence  of  an  express  provision,  a  statute  authorizing  judgment  to  be 
rendered  against  the  sureties  on  an  injunction  bond  tor  the  damages  Cor 
wrongfully  suing  out  the  writ,  the  sureties  must  be  (dted  or  an  inde^ndant 
action  must  be  brought  on  the  bond.  2  High,  Inj.  8  1642,  and  esses  dted; 
also  Blder  v.  JTew  Orieantt  81  La.  Ann.  500;  HtnUy  v.  CK&orne,  3  Lea. 
213;  Hayden  v.  ZsiM.  32  Minn.  277, 20  N.  W.  Bep.  1»5.  Bnt  It  is  held  Xxf 
this  oonrt  in  Sharp  v.  Schmidt,  62  Tex.  268,  that  we  defendant  may  receive 
bis  damages  for  the  wrongful  Issue  of  the  writ  of  Injunction  upon  proper 
pleadings  and  proof,  without  serving  dtatfam  upon  the  sureties.  We  think 
this  practice  was  clearly  contemplated  by  the  laws  existing  at  the  time  the 
Kevised  Statutes  were  adopted.  Pasch.  Dig.  art.  8936.  The  commissioners 
who  made  the  revision  say  in  their  report.  In  effect,  that  In  preparing  the 
title  on  Injunctions  they  had  carefully  preserved  the  substance  of  the  former 
laws.  2  Sayles'  Tex.  Clvli  St.  728.  This  title  was  adopted  by  the  legislature 
as  reported  by  the  commissioners.   Under  these  olwumstancflB,  we  feel  oon- 
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strained  to  adhere  to  the  ruling  In  the  case  last  cited,  and  to  hold  that  a  cita- 
tion to  the  sureties  was  not  necessary  in  this  case.  jB*or  theerror  pointed  out 
the  judgment  Is  reveisedf  and  the  cause  lomanded. 


Qrntbt  ti.  Statb. 
(Court  of  Appeala  of  Texas.  June  18, 1888.) 

1.  Obdeihii.  Law— ApraiL  uid  Erbob— Objection  Waztbd. 

Where,  on  trial  for  theft  of  horses,  evidence  Is  adduced  showine  that  defendant 
took  a  horse  not  mentioned  in  the  (ndiotment,  the  court  should  luBtruot  the  jury 
that  defendant  cannot  be  oonvloted  of  the  theft  of  any  horse  not  mentioned  in  the 
Indictment;  but  where  defendant  took  no  exception  at  the  trial,  and  asked  no  spe- 
cial charge,  and  his  rights  were  not  injured,  an  omission  to  give  such  on  Instruo- 
tton  Is  no  ground  for  rerarsaL 
S.  Labobitt— Btdbnob. 

Where  the  eridenoe  shows  the  oontemporaneous  disappearanoe  of  defendant  and 
certain  horses,  and  where  defendant,  when  arrested,  had  the  horses  in  his  posaes- 
skm,  and  was  trying  to  sell  them,  a  oonviotlon  for  laroeny  of  the  horses  will  he  sus- 
tained, though  dwandant  committed  the  crime  in  company  with  another,  and  there 
is  evidence  that  daiendant  was  of  a  very  weeik  mind,  and  easi^  influeaoed. 

Appeal  from  district  court.  Falls  county;  Eugene  Williams,  Judge. 

Indictment  for  larceny.  Sam  Gentry  was  convicted  of  stealing  horses. 
The  evidence  proved  the  contemporaneous  disappearance  from  the  same  neigh- 
borhood of  the  defendant,  one  Homer  Smith,  the  two  horses  described  in  the 
indictment,  and  another  horse,  the  property  of  one  Morgan.  The  defendant 
and  Smith  were  seen  in  possession  of  t^e  horses  on  the  night  of  the  day  that 
.  the  said  animals  were  missed,  and  were  followed  to  a  distant  county  by 
peace-offlceis,  and  arrested  in  possession  of  the  horses,  which  they  were  then 
trying  to  sell.  Smith,  on  arraignment,  pleaded  guilty,  and  was  sentenced  to 
a  term  in  the  pmitentiary.  The  defense  relied  upon  was  the  mental  incapa^ 
city  of  the  defendant  to  dlatlngolsh  right  from  wrong.  Upon  that  issue  his 
father  testified  that  defendant  was  mentally  veiy  weak;  that  his  sister,  older 
than  be,  was  similarly  afflicted,  bnt  that  his  younger  brother  was  mentally 
qnl^  and  Inight;  that  one  of  bia  maternal  aunts  was  a  mental  nonentity  or 
wreok;  that  defendant  bad  no  independent  will  of  his  own.  Vf.  H.  Blac^, 
who  was  defendant's  sebool-maiter,  and  who  had  boarded  in  defendant's  fath- 
er>  family  with  the  defendant,  and  saw  defendant  daily  for  a  year,  testified: 
**£  would  liken  deifendant's  mind  to  a  vess^  of  stiU  water  that  did  not  move 
till  it  was  mored.  Defendant's  mind  moved  only  as  it  was  moved.  He  did 
not  seem  to  have  any  mind  or  thought  oi  bla  own.  In  school  be  would  sit 
for  boura  with  his  bud  bowed  down  on  his  knee,  and*  when  I  would  get  after 
bim,  he  would  straighten  up  and  look,  bat  wonhi  toon  lapse  back.  I  tried 
bard,  bat  could  teach  bim  little  or  nothing.  About  the  play-gronnd  or  at 
home  he  would  rarely  speak  unless  he  was  spoken  to.  Would  do  nothing  till 
be  wu  told.  He  was  very  obedient  and  trusting  in  those  about  him.  When 
be  had  confidence  In  anyone,  he  would  t>^ieve  any  miraculous  thing  that  was 
UA&  bim.  Judging  from  what  I  know  of  bim,  I  think,  while  under  the  influ- 
ence of  one  he  confided  in.  be  wonld  not  know  right  from  wrong.  I  meaU) 
if  told  to  commit  a  particular  crime,  he  would  not  consider,  know,  or  appre- 
ciate the  nature  or  quality  of  the  act,  but  would  look  solely  to  the  fact  that  be 
was  directed  to  do  it,  and  would  do  itVith  the  confidence  that  he  would  do 
an  innocent  act.  I  believe  that  it  would  not  occur  to  him  that  he  was  duing 
wrong.  I  do  not  think  he  would  steal  if  let  alone.  In  this  sense,  he  does  not 
know  right  from  wrong.  Around  the  house  he  would  do  whatever  he  was 
told  to  do;  attend  stock,  work  in  the  field,  and  he  seemed  to  do  it  well.  Ho 
is  about  17  years  old,  but  has  not  the  mind  of  an  ordinary  boy  10."  De- 
fendant appeals. 

Goodrich  (ft  Olarfcion,  for  appellant.    Asat,  Atty^  Sen,  Davidson,  for  the 
State. 
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WiLLSON,  J.  Evidence  was  addaced  on  the  trial  tending  to  show  that,  at 
the  same  time  and  plsux  that  defendant  took  the  horses  mentioned  in  the  in- 
dictment, he  took  a  horse  not  mentioned  in  the  indictment,  the  property  of 
one  Morgan.  In  the  charge  to  the  jury  the  court  failed  to  instruct  them  aa  to 
the  purpose  of  such  testimony,  and  that  th^  conld  not  oonvict  the  defendant 
of  the  Uieft  of  any  other  horse  than  those  named  in  the  indictment.  There 
was  no  exception  made  to  the  charge,  at  the  time  of  the  trial,  l>ecause  of  such 
omission,  nor  did  the  defendant  ask  a  special  charge  with  reference  thereto. 
It  yn&a  unquestionably  error  to  omit  instructing  the  jury  as  above  indicated; 
and,  had  such  error  been  excepted  to  at  the  time  the  trial,  the  conviction 
would  have  to  be  set  aside.  But  It  has  never  been  hetd  that  such  an  omis- 
sion in  the  charge  fs  fundamental  error  which  is  necessarily  fatal  to  the  con- 
viction. When  such  error  is  for  the  first  time  called  to  the  attention  of  the 
trial  court  in  a  motion  for  new  trial,  this  court  will  not  reverse  because  of  it, 
unless  it  appears,  from  the  whole  evidence  adduced  on  the  trial,  that  the  de- 
fendant's rights  may  have  been  injured  in  consequence  of  it.  House  v.  State, 
16  Tex.  App.  25;  Kelley  v.  State,  18  Tex.  App.  262;  Thornton  v.  8taU,  20 
Tex.  App.  529;  Alexander  v.  8taU,  21  Tex.  App.  406;  Davis's  Case,  23  Tex. 
App.  210,  4  S.  W.  Rep.  590;  Carter^a  Case.  23  Tex.  App.  508,  5  S.  W.  Rep. 
128;  Mayfield's  Case,  23  Tex.  App.  645,  5  S.  W.  Bep.  161.  After  a  careful 
consideration  of  the  whole  evidence,  it  does  not  appear  to  us  that  the  defend- 
ant could  probably  have  been  injured  in  his  rights  by  reason  of  the  failure  of 
the  court  to  give  the  instruction  mentioned,  and  we  must  hold,  therefore, 
that  said  error  in  the  charge  is  immaterial,  and  cannot  operate  to  reverse 
the  judgment.  In  the  particulars  in  which  the  charge  of  the  court  was  ex- 
cepted to  we  find  no  error.  We  regard  the  charge,  when  considered  as  a 
whole,  excepting  the  error  of  omission  above  discussed,  as  a  full,  fair,  and 
correct  exposition  of  the  law  applicable  to  the  facts  proved.  That  the  convic- 
tion is  amply  sustained  by  the  evidence  there  can  be  no  doubt.  Finding  no 
material  error  in  the  conviction,  the  judgment  is  affirmed. 


HmramuBOOitr  v.  Statb. 

(Court  of  ApptoAs  of  Texas.  June  38, 1888.) 

ScmAT— WoKKB  or  NsoBtnTT— loa  Paotobt. 

Under  Pen.  Code  Tex.  arte.  188,  IM,  vbioh  prohibit  laboring  on  Sunday,  ezospt 
"works  of  necessity  and  charity, "  operating  an  ioe  factory  on  Sunday  is  a  work 
of  necessity:  It  appealing  that  to  close  the  factory  over  Sunday  wouU.  result  in 
kwing  from  w  to  8D  hoars  after  resuming  operations,  that  time  fieing  required  to 
reduce  the  teguperatnra  after  sooh  an  interraption. 

Appeal  from  Brown  county  court;  R.  P.  O'Connob,  Judge. 

Indictment  against  H.  Hennersdorf  for  laboring  on  Sunday.  Judgment  of 
conviction,  and  fine  of  $10  assessed,  from  which  dSendant appealed.  Articles 
183, 184,  Fen.  Code  Tex.,  prohibit  laboring  on  Sunday,  with  the  exception  of 
works  of  necessity  and  charity. 

Bell  A  Drane,  for  appellant  IT.  2>avidson,  Asst.  Atty.  Gen.,  for  the 
State. 

Hurt,  J.  Appellant  was  convicted  in  the  count7  court  for  lalxnrlng  on 
Sunday.  Fen.  Code,  art.  188.  Works  of  necessity  are  excepted  from  the  opei> 
ation  of  this  article;  and  the  only  question  for  decision  is,  does  the  evid^ice 
In  this  record  bring  this  case  within  this  exception?  We  must  look  to  the 
facts,  which  are  these:  The  Brownwood  ice  factory  was  operated  on  Sund^, 
as  all^^.  The  defendant  had  the  management  ^  control  of  said  factmy, 
and  was  present  superintending  and  directing  its  operation  on  Sunday.  If 
said  factory  was  closed  from  Saturday  night  at  12  o'clock  until  Sunday  night 
a^  12  o'clock.  It  would  reqalre  from  24  to  30  hours  to  reduce  the  temperature 
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SO  that  ice  oould  be  drawn.  The  flnt  tee  drawn  from  the  moulds  would  be 
spoDg7,  unsaleable  ioe.  The  machinery  is  very  aensltlre  to  the  heat  of  the 
sun,  and  during  the  summer  the  temperature  in  the  brine-vats  would  rise 
from  16  to  20  deg.  in  a  day,  and  it  requires  more  labor  and  time  to  recover  a 
dwree  above  10  deg.  than  below.  Do  these  facts  present  a  case  of  necessity? 
WiaA  la  meaat  by  works  of  necessity?  Under  very  similar  statutes  to  the 
oM  under  which  this  prosecution  is  iuid,  we  find  this  definition:  By  the  word 
''necessity"  we  are  not  to  understand  a  physical  and  absolute  necessity;  but 
a  moral  fitness  or  propriety  of  the  work  and  labor  done*  under  the  circum- 
stances of  any  particular  ease,  may  be  deemed  "neceealty,"  within  the  statute, 
^a^y  T.Jri;<6ufv*4Cush.243;  Com.v.  jrn(xe,6Bfa88.76;  Peane  v,  Atwood, 
18  Mass.  854.  "Not  will  it  do  to  limit  the  word  *  neosaaity  *  to  those  caaes  of 
danger  to  lite,  health,  or  property  which  are  be^yond  human  foresight  m  oon- 
tnd.  On  the  contrary,  the  necessity  may  grow  out  of,  or  indeed  bis  inddent 
to,  a  particular  trade  or  calling,  and  yal  be  a  cue  of  necessity  within  the 
meaning  of  the  act;  for  it  is  no  part  of  the  design  of  the  aot  to  destroy  or  im- 
pose onerous  restrictions  upon  any  lawful  trade  ox  business,  and  hence,  under 
B  similar  statute.  It  has  been  held,  In  a  slater  state,  that  it  Is  lawful  to  keep 
a  blast  fireman  at  work  qn  Sunday  because  it  is  a  work  of  necessity.  So,  too, 
it  has  been  held  that,  under  special  drcumstances,  a  mill  may  grind  on  that 
day.  and  I  think  it  will  hardly  be  questiimsd  that  a  gas  c<Hnpany  may  supply 
gas*  a  water  company  water,  and  a  dairyman  milk,  to  their  respective  custom- 
ers on  that  day."  XeGatrtek  t.  Wiuon,  4  Ohio  St.  566.  per  Thubmav.  0. 
J.  In  line  with  these  principles,  it  is  held  that  such  labor  on  Sunday  as  it  a 
necessary  incident  to  ue  accomplishment  dt  a  lawful  purpose,  sueh  as  the 
manufacture  of  malt  beer,  is  not  a  violation  of  the  statute.  Croeket  t.  Stattt 
S3  Ind.  416;  Morrit  v.  State,  81  Ind.  189.  Applying  the  principles  of  these 
cases  to  this,  it  is  evident  that  the  labor  in  operatiiw^an  Ice  factory  is  a  "  work 
of  necessity,"  and  comes  within  the  exception.  The  Judgment  is  rerened, 
and  the  cause  remanded. 


ITelson  v.  Statb. 

ASHBBANDT  V.  SAHB. 

(Court  of  Appeal*  of  TtocM.  June  16, 1888.) 

BusDAT — ^WoHK  or  Neckssitt — Bhoeicto  Eobsxs. 

Under  Fen.  Code  Tex.  arte.  188, 184,  prohibiting  labor  oo  Sunday,  works  of  neoes- 
^tj  ezoepted.  It  is  a  work  of  neoaultj  for  a  blackamitli  on  Sunday  to  shoe  horses 
used  bya  stage  oompany  which  was  engaged  in  the  tnuuportation  of  the  mall,  the 
horses  arriving  at  their  destination  uAe  Saturday,  lame,  and  with  loose  shoes; 
schedule  time,  as  arranged  by  the  pOBt-otSce  department,  requiring  the  mail  ooach 
to  leave  Mond^  morning  before  4  o'olook,  tiiere  being  no  other  horses  available  for 
the  journey,  sad  It  being  Imposelble  to  mate  the  trip  cm  acheduto  time  without  the 
horses  being  shod. 

Appeid  from  Uano  county  court;  E.  G.  Bonhah,  Judge. 

Indictment  for  laboring  <m  Sunday.  Defendants  were  convicted,  and  ap- 
peal. The  proof  showed  that  the  appellants,  employed  in  the  same  black- 
smith shop,  on  Sunday,  June  10,  1887,  shod  certain  horses  which  belonged  to 
a  stage  company,  which  company,  being  engaged  in  the  transportation  of  the 
United  States  mail,  used  the  said  horses  to  draw  Its  stages.  Itfurtber  showed 
that  the  horses  arrived  In  Llano  town  late  on  Saturday,  lame  in  the  front,  and 
with  loose  shoes  on  the  bind,  feet;  that  the  schedule  time  of  departure  from 
the  town  of  Uano,  as  provided  by  the  post-offlce  department,  was  between  3 
and  4  o'clock  on  Monday  morning;  that  the  company  had  no  other  horses 
available  for  service;  that  the  horses  could  not  have  drawn  the  stage  from 
Uano  on  Monday  morning,  on  schedule  time,  without  beii^  shod;  that  the 
driver  of  the  stage,  on  Saturday  night,  notified  ttie  defendants  to  have  the 
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horsee  ehod  by  3  o'cloek  Monday  moraing;  and  that  defendants  had  no  other 
time  than  Sunday  in  which  to  ahoe  the  said  horses* 
Asst.  Atty.  €fm.  Davidtoa,  for  the  State. 

Hurt,  J.  Appellants  were  convicted  for  laboring  on  Sanday.  Pen.  Code, 
art.  183.  The  labor  consisted  in  shoeing  stage-horses.  Was  this  a  wo^  of 
necessity,  under  the  facts  of  these  cases?  U  so,  there  was  no  offense.  Id. 
art.  184.  We  think  so.  See  Mennergtlorfa  Ceue,  ante,  926 ;  Flaffff  v.  Inhab' 
itanta  of  Millbury,  4  Gush.  243;  Pearce  v.  Atioood,  13  Mass.  354;  MeBatrick 
V.  Waton,  4  Ohio  St.  566;  Crocket  t.  StaU,  33  lad.  416;  Morris  v.  State, 
31  Ind.  Iti9.  Beversed  and  remanded. 


Cim.Dmw  0t  ai.  o.  Statb. 
(OOwrt  €/  AppeaU  cf  Tmu.  June  IS,  1888^) 

OBwnriL  Law— Apfial— DisoHABOB  or  Smtsnss  on  Appbai^-Boito. 

When  the  ooontT  oourt  (Hmnlnnnn  an  appeal  from  a  oonvlotion  in  a  jnaUoe's  ooott, 
becaase  of  Ininfflaenoy  of  tbe  ai^teal-bond,  and  remands  ^peUaat  to  the  oostodf 
ot  the  sheilir  until  the  fine  ImpoMd  by  the  JusUoe  la  paid,  aaprorided  for  i&  Coda 
Crim.  Proc.  Tex.  art.  810,  the  snretlea  on  the  ^peol-boiM  are  msoharged. 

Appeal  from  Jack  county  ootirt;  K.  K  Johbs,  Jad|^. 

B,  Taylor  and  S.  N,  Sellt  for  appellants.   AmU  AUg.  0en.  IkaOdtm^ 
for  the  State. 

Whits,  P.  X  Childera  was  tried  for  a  misdemeanor  in  the  jtuUoe's  court, 
and  was  convicted.  He  appealed  to  the  county  court.  On  April  4tb«  when 
the  case  was  called  for  trial  in  the  county  court*  a  motion  to  dismiss  the 
peal  W88  made  the  county  attorney,  and  was  sustained  by  the  court,  and 
the  ropeal  was  dismissed  because  the  appeal-bond  was  insufficient  in  smount* 
and  Ghilders,  who  was  present  in  court  at  the  time,  was  remanded  into  the 
custody  of  the  sheriff  antii  the  fine  of  one  dollar  and  carts,  as  imposed  in  the 
justice's  oourt,  was  paid.  After  the  appeal  was  thus  dismissed  In  the  ooanty 
court,  to-wlt,  on  April  8th,  four  days  thereaftec*  the  county  attorney  filed  a 
petition  in  the  county  court  praying  a  ftnfeiture  OC  and  judgment  nisi  upon 
the  appeal-bond,  which  bad  been  declared  insufflcieiit  and  quashed  as  afore- 
said, wad  he  BskBi  for  »Hrefaeia»iottM  sniettas.  On  April  9Ui  the  bond  was 
declared  forfeited,  and  judgment  nUi  was  tendered  against  the  ^ndpal  and 
sureties.  On  the  same  day  the  sheriff  placed  Ghilders  in  jail,  uid  Quldeis 
made  oath  that  he  was  too  poor  to  pay  the  fine  and  oosts,  in  wder  that  be 
might  get  the  advantage  of  bis  imprisonment  at  so  much  per  daj  antll  Uie 
said  fine  and  costs  might  in  that  manner  be  discharged  and  saUsfled,  as  pro* 
vided  for  by  article  Gode  Grim.  Froc.  He  was  kept  in  jail  16  days,  and 
then  was  relused  and  distdiarged  from  custody  hy  the  shraifl.  When  the 
aclre/aeiaa  was  oUled  for  trial  at  the  following  June  term,  tlie  principal  and 
sureties  answered  thereto,  setting  up  the  above  fscts,  and  claiming  »at  the 
appeal-bond  became  jftmctu*  officio  when  It  was  quashed  for  insuffloiency 
the  county  court,  and  the  appeal  dismissed,  and  was  no  longer  of  uiy  validi^ 
or  binding  force  upon  them;  and  they  also  pleaded  that  the  imprisonment  of 
the  defendant  was  a  full  satisfaction  and  discharge  of  the  judgment  of  the 
justice.  undertheprovisionsofarticle816,  Gode  Crim.  Proc.,  and  the  decisions 
construing  and  applying  the  same.  Esoparte  Stuibl^fleld,  1  Tex.  .^p.  757; 
Page  v.  State,  9  Tex.  App,  466;  Exparte  Qodfrey^  11  Tex.  App.  34;  BxparU 
Bogle,  20  Tex.  App.  127.  Upon  the  motion  iA  the  county  attorney,  tbeae  an- 
swers were  stricken  out  upon  the  ground  that  thsy  presented  no  d^ense,  and 
the  judgment  nisi  was  made  final.  This  was  error.  The  ana  wo*  presented 
a  sufficient  defense,  and  the  motion  to  strike  out  should  not  haT«  prevailed. 
The  judgment  is  reversed,  and  the  cause  remanded. 
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Phipps  «t  al.  V.  Statb. 

(Court  of  AppecUa  of  Texm.  Jtine  16, 1888.) 

CEncnrAX  Lav — Appbax — Disohasqb  or  Subbtibs  on  Appkai^Bond. 

Where,  on  appeal  to  the  coanty  ooart  from  a  oonriotion  in  the  futlos'B  court,  ap- 
pellant  pieadB^euilty, "  U  fined,  and  remanded  to  jaU,  as  provldea  for  la  Code  Orlm. 
Froc  Tex.  artlAd,  where  he  remains  nntilreleaiedt^  the  •herUF,  the  siirsUea  upon 
his  an>eal-h(»id  are  discharged.   Following  ChMdw  t.  State,  ontr,  998> 

Appeal  from  Jack  coanty  court;  H.  F.  Jones,  Jadge. 
W.  B.  Taylor  and  H.  N.  Bell,  for  appellants.    Asst.  Atty.  9m.  J)avid8on, 
for  the  State. 

White,  F.  J.  Appellant  appealed  from  a  conviction  in  the  Jaatlce's  court 
to  the  county  court,  and  executed  his  appeal-bond.  In  theconnt/ooort,  on  his 
appeal,  he  pleaded  guilty,  and  was  fined  five  dollars  and  coats,  was  remanded 
to  the  custody  of  the  aherifE,  and  by  him  was  placed  in  jail,  where  be  remained 
for  some  time,  and  until  released  by  the  sheriff.  Subsequently  the  county 
attorney  made  a  motion  to  have  his  appeal-bond  forfeited,  with  judgment 
nisi,  and  acire/aciaa,  to  the  sureties;  which  motion  was  granted  by  the  court. 
Id  response  to  the  acire/aciaa  the  sureties  pleaded  tliat  the  appearance,  fine* 
and  imprisonment  of  their  princip^  by  the  judgment  of  the  county  court,  un- 
til the  fine  and  costs  were  paid,  rendered  the  appeal-bond /^nc£u«  officio^  and 
of  uo  furthw  binding  force  upon  them,  and  that  they  were  discharged  from 
any  farther  liability  upon  the  same.  The  county  attorney  moved  to  quash 
and  strike  out  the  answer;  which  motion  was  sustained  by  the  court,  and 
Judgment  final  was  rendered  against  them  upon  the  appeal-bond.  This  rul- 
ing was  erroneous.  Childera  v.  State,  ante,  928.  The  judgment  Is  reversed* 
and  the  cause  remanded. 


Howard  v.  State. 
{Court  of  Appeala  a/  Texaa.  June  SO,  1888.^ 

1.  HomcisB— Bt  NBouoBHoa. 

Where  a  husband,  on  trial  for  the  murder  of  his  wife,  was  shown  to  have  been  in  ' 
a  quarrel  with  a  neighbor  In  the  former's  door-yard,  and  was  waving  a  pistol,  and 
threatenlngi  without  any  apparent  intention,  to  shoot,  and  his  wife  was  shot  upon 
oomlng  to  the  door,  and  urging  him  to  come  In,  and  her  dyins  declarations  were 
that  the  shooting  was  accddeatal  while  trying  to  take  the  pistol  from  her  husband's 
liand,  it  was  error  to  refuse  to  instruct  the  jury  on  the  law  at  ne^dlgent  homicide, 
under  Fen.  Code  Tex.  arts.  584,586,  providing  tniat,  "to  bring  the  mtense  within  the 
definition  of  homicide  by  negligenoe,  there  must  oe  no  apparent  intention  to  kilL 
The  homicide  must  be  the  consequence  of  the  aot  done  or  Intended  to  be  done. " 

a.  Bamb— EviDssca— Thrsatb. 

At  the  trial  of  a  husband  for  the  murder  of  his  vrife,  tiie  previous  tbreete  of  the 
husband ,  and  difficulties  between  the  parties,  may  be  given  m  evidence  to  show  the 
state  of  the  accused's  mind,  and  his  n^ce. 

8k  BaMB— TeiAL— ISSTBUCnOIl— -WlTNBSS. 

In  a  trial  for  murder,  where  evidence  was  iotroduoed  by  defendant  to  show  tiiat 
the  principal  witness  for  the  prosecutiou  bad  given  contradictory  testimony  on  the 
axamintng  trial,  it  was  error  to  instruct  the  jury  that  the  evidence  was  not  for  the 
parpose  of  proving  that  the  witness  had  sworn  falsely,  but  to  enable  them  the  bet- 
ter to  judge  of  the  credibility  and  worthineBs  of  b^ei  of  the  witows,  as  the  very 
object  of  such  evidence  Is  to  discredit  and  falsify  the  witness. 

Appeal  from  district  court,  Colorado  county;  G.  McCobuxce,  Judge. 
Indictment  against  Chubb  Howard  for  the  murder  of  Easter  Howard,  his 
wife.   He  was  found  guilty  in  Uie  second  degree,  and  appeals. 

W.  L.  AOkina,  for  appellant.   Aaat  Atty.  €fan.  Da/oidaon,  for  the  State. 

Whits,  F.  J.    The  appellant  was  tried  for  the  murder  of  his  wife,  and 
was  convicted  of  murder  in  the  second  degree,  with  penalty  at  seven  years  in 
the  penitentduy.   Of  the  many  questions  so  ably  discussed  by  his  counsel* 
T.S9.w.no.lO — 69 
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we  select  for  examination  those  wblch  we  consider  <^  most  Importance.  It  was 
not  error  for  the  court  to  admit  the  eridence  objected  to,  of  former  difficulties 
which  had  occurred  between  the  partiesi  and  of  previons  threats  made  by  the  de> 
tbndant  against  the  deceased.  Antecedent  menaces,  former  gradges  and  qaar- 
lels  are  admissible  to  show  the  state  of  mind,  and  malice  ot  the  accused,  at  the 
time  of  the  offense.  2>a9U  v.  State,  15  Tex.  App.  477 ;  Oarr  r.  State,  41  Tex. 
548. 

Three  theories  are  presented  by  the  evidence  In  this  case:  (1)  An  inten- 
tional killing;  (2)  an  aocddental  killing;  and  (3)  homicide  by  negligence  of  tbe 
second  degree.  In  his  t^iarge  to  the  jury  the  trial  judge  submitted  the  law 
applicable  to  the  first  two  theories,  but  did  not  submit  any  instnietion  upon 
the  third.  Homicide  by  negligence  of  the  second  degcee  is  that  which  occurs 
in  the  performance  of  an  unlawful  act.  Fen.  Code,  art.  578.  To  oonstttnte 
this  offense  there  must  be  an  apparent  danger  of  causing  the  death  of  the  per^ 
son  killed,  or  some  other.  Id.  art  586.  To  bring  the  offeiue  wiUiin  Uie  deft- 
nition  of  homicide  by  negligence  oi  the  fltat  or  senmd  degree,  there  must  be 
no  apparent  intention  to  kill,  and  the  hcnnlcide  must  be  the  consequence  of 
the  act  done,  or  attempted  to  be  done.  Id.  arts.  584,  585.  The  ^fendant 
had  just  returned  from  a  church  festival,  to  which  he  had  carried  a  pistol  on 
or  about  his  person,  which  was  an  unlawful  act.  In  coming  back  from  the 
festival,  he  got  into  a  quarrel  with  Alf  Parker,  Jr.,  during  which  he  drew 
and  held  the  pistol  in  his  hand,  not  so  mndi,  perhaps,  with  a  view  of  shooting 
Alf  with  it  (for  it  appears  there  whs  nothing  to  prevent  his  doing  so  bad  he 
desired)  as  to  intimidate  him.  Wlien  Alf  Parker,  Sr.,  came  out,  defendant 
was  cursing,  and  sUlI  had  the  pistol  in  his  hand.  This  witness  says:  "I  spoke 
to  him,  telling  him  that  was  no  way  to  be  acting,  and  to  stop  it.  Defendant 
kept  on  cursing,  and  replied  to  me  that  he  would  bum  my  shirt  tail  off  if  I 
did  not  (to  back  into  the  house.  Defendant  then  rode  to  a  tree  near  by,  and 
hitched  his  horse,  and  started  to  his  own  house,  which  was  about  twenty-five 
or  thirty  &te))S  from  my  house,  and  his  wife  came  to  the  door,  and  said  to  him: 
'  Cliubb,  come  into  the  house,  and  don't  be  out  there  fussing  with  grandpa.' 
Defendant  said:  '  I  will  raise  a  smoke  around  yon  all;'  and,  as  hea^d  this, 
the  pistol  fired."  This  witness,  in  his  testimony  given  at  the  examining 
trial,  held  recently  after  the  homicide,  testified  that  "he  did  not  know  whether 
Chubb  Howard  shot  Easter  intentionally  or  not.  *  *  *  Easter  grabbed 
at  the  pistol  Chubb  had  in  bis  hand,  and  said:  *  Chubb,  you  let  grandpap 
alone;'  and  about  that  time  the  pistol  went  oft."  The  deceased's  dying  decla* 
rations,  made  to  three  different  persons,  were  introduced  fn  evidence^  and  in 
each  she  stated  that  she  was  accidentally  shot.  In  one  of  the  statements  so 
made,  she  satd:  "I  beurd  Chubb  and  grandpa  quarreling  outside,  [of  the 
house,]  and  went  to  the  door,  and  pulled  it  slightly  open,  and  told  Chubb  to 
let  grandpa  alone.  Chubb  said :  "  *  Well,  as  soon  as  I  put  up  my  horse;'  and 
just  as  he  turned  I  grabbed  bis  pistol,  and  jerked  it  back  over  his  shoulder, 
and  it  went  off,  and  shot  me;  and  if  I  die  I  don't  want  Chubb  punishftd." 
We  think  it  fair  to  presume  from  the  evidence  that,  if  defendant  intended 
killing  the  two  parties  with  whom  he  had  quarreled,  he  could  have  done  so, 
or,  at  all  events,  he  could  have  shot  at  either  of  them  before  the  interference 
of  his  wife,  since  there  was  notliing  to  prevent.  He  did  not  fire  at  either. 
While  he  had  bad  previous  difficulties  with  his  wife,  they  appear  to  have  been 
on  good  terms  that  night,  and  defendant's  conduct,  after  he  found  stae  was 
shot,  showed  his  grief,  and  tended  strongly  to  evidence  an  unintentional  and 
accidental  shooting.  With  regard  to  negligent  homicide,  these  fiacts,  we 
think,  warranted  and  required  a  charge  of  the  law  up<Hi  that  subject.  In 
waving  his  pistol,  and  cursing  and  endeavoring  to  intimidate  youi^f  Parker 
in  the  first  instance,  and  his  father  in  the  second,  defendant  unquestionably 
was  engaged  in  an  unlawful  act.  That  such  conduct  might  and  did  produce 
apparent  danger  of  causing  death  if  the  pistol  did  go  off,  is  equally  apparent. 
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That  there  VM  no  apparent  Intention  on  his  part  to  kill.  It  a  conclusion  which 
might  have  been  arrived  at  by  the  jury  from  tlie  other  facts,  had  it  been  sub- 
mitted to  them.  That  the  homicide  was  the  conseaaenee  of  his  Ul^l  act, 
in  having  and  waving  his  pistol*  is  most  <dear.  We  are  of  pinion  that  the 
evidence  called  most  Itmdlj  for  a  chaive  upon  n^Ugent  homicide  of  the  sec- 
ond degree,  and  that  It  vras  error  in  the  court  to  ignore  and  fail  to  instruct 
upon  this  phase  of  the  law.  Bobim  v.  State,  9  Tex.  App.  667;  Bt^iru  t. 
State,  Id.  071;  Aiken  v.  State^  10  Tex.  App.  610;  MoCanndl  r.  State,  13  Tex. 
App.  890;  Clarh  t.  State,  19  Tex.  App.  495;  CurtW  Case,  22  Tex.  App.  227. 
3  8.  W.  Bep.  86. 

It  was  attempted,  upon  (he  part  of  the  d^ense,  to  impeach  the  principal 
state's  witness,  showing  that  he  had  given  contradictcny  testimony  on  the 
examining  trial.  Upon  this  matter  the  court  instructed  the  jury  as  follows: 
A  witness  may  be  uopeached  by  proving  that  he  has  sworn  differently  from 
what  be  does  before  you.  This  is  not  done  for  the  purpose  of  proving  that 
Bueh  witness  has  sworn  falsely  before  you,  but  to  enable  you  the  better  to 
judge  of  the  credibility  and  wOTthinees  of  belief  of  such  witness. "  We  are  ot 
opinion  that  this  instatiction  Is  erroneous.  "A  witness  called  by  the  op- 
posing party  can  be  discredited  by  proving  that  on  a  former  occasion  he  made 
a  statement  Inconsistent  with  his  statem^its  oa  the  trial."  Whart.  Grim. 
£v.  (8th  Ed.)  8  482;  1  Greenl.  Ev.  (13th  Ed.)  g  462.  "The  legitimate  object 
of  the  proposed  proof  is  to  discredit  the  witness."  Hr.  Webstor  defines  "dis- 
credit" to  mean  "to  refuse  credence  to;  not  to  accept  as  true;  to  disbelieve." 
If  thisdeflnitifm  be  correct,  then  the  object  of  the  impeaching  or  contradictory 
statements  is  to  make  the  jury  disbelieve,  and  not  accept  as  true,  and  to  re- 
fuse to  give  credence  to,  the  testimony  he  has  given  before  them.  In  other 
words,  its  object  is  to  disprove  and  falsify  the  testimony  of  the  witness  as 
ewom  to  before  them.  Sucb  evidence  goes  both  to  the  discredit  of  the  wit- 
ness and  the  falsity  of  the  testimony  which  is  contradicted.  And  it  is  for 
the  jury  to  say  whether  such  contradictory  statements  do  or  do  not  absolutely 
disprove  and  falsify  his  evidence  given  on  the  trial. 

For  errors  in  the  charge  of  the  court  above  pointed  out,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


ToMLiN  V.  State. 

(Cowrt  of  Appeals  of  Texcu.  June  30, 188S.) 

1.  Rape — E vinHNCK , 

At  a  trial  for  rape,  where  the  indictment  charged  the  commisslonoffhe  crime  by 
force,  evideDce  that  defendant  had  said  five  yean  before  that  he  had  a  drug  that 
would  cause  any  woman  who  took  it  to  yield  to  his  deslTe,  vras  Irretevant  and  Im- 
proper, as  tending  to  prejudice  the  jury. 

9.  Cbimisu.  Law— Appeal  akd  Ebsob— Biu,  or  ExoBPiiONft— Pbbsuuptiohs. 

Where  the  record  showB  that  a  bill  of  ezceptions  was  approved  and  filed  in  term- 
time,  more  than  10  d^  after  the  trial,  in  tiie  absence  of  contrary  proof  the  pre- 
sumption arises  that  the  bill  was  regularly  presented  to  the  jndite  within  the  10 
days  for  his  approval,  as  reQuired  Igr  law. 

Appeal  from  district  court,  EUis  conntg';  A.  Rainet,  Judge. 
In^ctment  against  Henry  Tomlin  for  rape.   Defendant  was  found  guilty 
below,  and  appeals. 
Asat,  Atty.  &en.  Davidson,  for  the  State. 

HuBT,  J.  Appellant,  on  March  28, 1888,  was  tried  and  convicted  for  rape; 
the  punishment  being  assessed  at  imprisonment  in  the  penitentiary  for  life. 
On  April  5,  1888,  his  motion  for  new  trial  was  overruled  by  the  court,  and 
on  that  day  sentence  was  passed  on  him.  On  April  18, 1888,  appellant's  bills 
of  exception  were  Hied,  and  by  these  are  the  only  questions  presented  for  re- 
vision, except  as  to  the  sufficiency  of  the  evidence  and  the  correctness  of  the 
charge  of  the  court. 
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The  billB  of  exception  being  flled  in  tenn,  it  Is  contended  by  conned  fat  ap- 
pellant that  they  may  have  been  presented  tothejudgewithln  the  lOda^  and 
that,  if  this  was  the  esse*  a{^>ellant  complied  with  the  law.  This  po8iti<ni  is 
OOTrecl^  ttie  presumption  being  that  tlie  trial  Jndge  would  notapproTethe  bills 
unless  presented  within  the  10  days. 

The  moUon  to  quash  the  speoial  venire  is  not  well  taken. 

There  are  facts  In  this  record  strongly  tending  to  show  r^e.  There  are 
also  facte  tending  to  show  that,  if  appellant  had  cajnal  knowledge  of  the  pros- 
ecutrix, it  was  with  her  consent.  This  being  the  state  of  case,  ft  is  of  the 
first  importance  to  the  rights  of  appellant  that  no  facts  he  admitted  in  evidence 
except  such  as  areoomp^nt,  especiallyifth^  were  calculated  to  work  injury 
to  him. 

The  state  proved  by  one  Cordele  that,  five  years  before  the  trial,  appellant 
told  witness  that  he.  appellant,  had  a  medicine  which,  if  administered  to  a 
woman,  would  nuUce  her  yield  to  his  desires.  To  the  introduction  of  this  mat- 
ter the  defendant  objected,  on  the  ground  that  it  was  irrele^'ant  and  illegaL 
The  objection  was  overruled,  and  defendant  excepted,  reserving  his  bill. 
The  indictment  alleges  that  the  carnal  knowledge  was  effected  by  force,  and 
the  state  relies  alone  upon  proof  of  force  for  conviction.  There  is  no  evidence 
tending,  remotely  or  otherwise,  to  show  tliat,  five  yean  ago,  the  defendant 
knew  or  bad  ever  heard  of  the  prosecutrix.  It  is  impossible  to  perceive  the 
bearing  this  matter  could  legally  have  upon  this  case  or  any  issue  involved  in 
the  trial.  That  a  party  on  trial  for  hors^tfa^  had  said  that  he  was  a  thief, 
and  was  thoroughly  equipped  for  the  theft  business,  is  as  competent  as  the  fact 
Uiat  appellant,  "five  years  ago,  had  a  medioine  which  would  cause  women  to 
yield  to  his  lust. "  The  facts  in  the  one  case  might  prove  the  accused  so  com- 
pletely depraved  as  to  be  a  confirmed  horse-tbief;  in  the  other,  that  the 
accused  was  so  thoroughly  under  the  dominion  of  bis  lust  as  to  be  dis- 
posed to  commit  rape  under  any  and  ail  circumstances, — still  in  neither  case 
would  the  fact  be  legal  evidence.  Under  the  only  vital  issue  of  the  case, 
"consent  wl  non,*'  this  irrelevant  matter  was  evidently,  to  the  mind  of  the 
writer,  calculated  to  prejudice  his  case  with  the  jury.  He  stood  before  his 
triers  a  confessed  rake  and  libertine, — capable  of  any  crime  to  which  he  might 
be  prompted  by  his  ungovernable  passion.  This  evidence  being  incompetent, 
and  strongly  calculated  to  prejudice  appellant  with  the  jury,  under  the  pecu- 
liar  facts  of  this  case,  the  conviction  should  be  set  aside,  and  a  new  trial 
granted.  We  will  not  discuss  the  sufUciency  of  the  evidence  to  support  the 
conviction;  believing,  however,  that  if  the  case  is  tried  properly,  and  defend- 
ant is  convicted,  we  would  notreversebecauseofinBufflciency  of  the  evidence. 
The  criticism  upon  the  charge  made  by  counsel  for  appellant  is  not  just.  It 
is  not  intimated  in  the  charge  that  all  the  foroe  necessary  to  commit  rape  is 
involved  in  that  which  constitutes  an  assault  or  an  assault  and  battery.  For 
admitting  in  evidence  the  matter  above  noticed,  the  Judgment  is  reveraed,  and 
ttie  causa  remanded. 


Bankin  t>.  State. 
(Court  of  Appeals  of  Texas.  June  88, 1888.) 

1.  HlOHWATS — OBSTRnCTtOKB— EtIDBNOE. 

Proof  that  defendant  pennitted  a  fence  to  remain  after  a  pnUlo  road  had  been 
eatabUahed  over  the  lan^  but  not  opened,  ialnwifflotont  to  nippoTt  a  oonviotton  for 
(AwtnioUng  a  public  roadU 

fl.  Bjjck— PaiTAi.  Statdtm. 

A  oouut  in  an  inXonnatloti  for  obstmctli^  a  pnUla  road,  charging  that  AetakOaiit 

"did  unlawfully  •  *  *  prevent  the  free  use  of  said  publlo  rMd,  said  prerenUoa 
not  beln^  expresBly  authorized  by  law, "  charges  no  criine ;  being  formuUtted  under 
CodeCrim.  Froc  Tex.  art.  HH,  providing  that,  whenever  any  road  la  made  a  potoUo 
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highway,  no  penon  shall  obBtmct,  or  prevent  the  free  use  thereof,  exoept  when 
ezpreesly  oaiDOTlxed  l>7  law,  wUch  article  U  liu^)eratiTe  beoaaae  it  provide*  no 
peoalty. 

Appeal  from  Lenustlne  coanty  court;  L.  B.  Cobb,  Judge. 

lodictment  f^talIlBt  J.  D.  BanUn  tor  obstractlz^  a  public  rood.  He  wu 
found  guilty  in  the  court  below,  and  appeals.  The  Indictment  Beems  to  have 
been  based  upon  the  following  statute,  (Code  Crim.  Froc.  Tex.  art.  124:) 
''Vbenever  any  road,  bridge,  or  the  crossing  of  any  stream  Is  made,  by  the 
proper  authoiity,  a  public  highway,  no  person  shall  place  an  obstruction  aoross 
such  highway,  or  in  any  manner  prevent  the  free  use  of  the  same  Iqr  tbe  pub- 
lic, except  when  expressly  authorized  1^  law." 

7.7.  and /aak«oi»<ftJ{tMft«r,fbr appellant.  AmL  Atty,  €fm,  Jkmid- 

ton,  for  the  State. 

WiLLSON,  J.  By  the  first  count  In  the  information  ttie  defendant  la  chaiged 
with  unlawfully  and  wlUfuUy  obstructing  and  injuring,  and  causing  to  be  ob- 
structed and  injured,  a  public  road.  This  connt  is  not  sustained  by  the  evi- 
dence; the  facts  being  that  the  obstruction  complained  of,  a  fence,  was  on  de- 
fendant's land  at  thetlme  said  road  was  established.  The  said  road  was  never 
opened  after  it  v/aa  established.  It  could  not  be  obstructed,  within  the  mean- 
ing of  article  405  of  the  Fenal  Code,  until  it  had  been  opened.  It  was  the 
duty,  and  within  tlie  power  of  the  commissioners'  court  to  have  the  road 
opened.  Rev.  St.  art.  4360.  It  was  not  the  legal  duty  of  the  defendant  to 
open  it,  and  he  violated  no  law  in  permitting  his  fMice  to  remain  where  it 
was  before  the  road  was  laid  out. 

A  second  count  in  tbe  information  charges  that  the  defendant  "did  unlaw- 
fully and  willfully  prevent  the  free  use  of  said  public  road;  said  prevention 
not  being  expressly  authorized  by  law,"  etc.  We  find  no  authority  in  the 
Penal  Code  for  this  count.  It  cliarffes  no  offense  known  to  the  Fenal  Code. 
It  was  doubtless  framed  under  artiiue  124  of  the  Code  of  Criminal  Procedure, 
but  that  provision  is  without  a  penalty,  and  a  prosecution  cannot,  therefore, 
be  maintained  under  it.  A  general  verdict  of  guilty,  without  specifying 
upon  which  count,  was  returned  by  the  jury,  and  judgment  was  rendered  ana 
entered  according^.  Because  the  evidence  does  not  support  the  conviction 
under  the  first  count,  and  because  the  second  count  charges  no  offense  against 
tbe  law,  the  judgment  is  reversed,  and  the  causa  remanded. 


BBsnrxTT  v.  Statb. 
(Oourt  of  Appeals  €f  Tma».  7wa»  SB,  1888.) 

loAUBST — BtIDHSOT. 

A  yearling  calf  was  killed  without  the  consent  of  the  owner.  The  hide  wae  found 
the  owner  at  the  place  of  kiUlnff.  A  eearoh  warrant  was  sued  oat  and  served 
upon  defendant,  and  iroah  beef  found  in  his  possession,  which  the  ofBcer  thought 
was  the  beef  of  a  yearling.  Defendant  told  mm  he  could  show  tbe  hide  of  the  ani- 
mal from  which  It  was  taken,  but,  on  being  told  to  produce  it,  he  could  not,  but 
said  he  had  sold  it  to  a  cerUua  person.  The  person  referred  to  testifled  that  he 
never,  at  any  time,  purchased  a  hide  from  defendant.  Held,  that  the  evidence, 
though  strongly  Inculpatory,  was  not  sufdcient  to  support  a  conviction. 

Appeal  from  district  court,  Guadalupe  county;  John  Ireland,  Judge. 

Indictment  of  Arch  Bennett  for  larceny  of  a  yearling  calf.  It  had  been 
killed  withuiit  consent  of  the  owner,  and  he  bad  found  the  hide  at  the  place  of 
the  killing.  A  search  warrant  was  issued  and  served  upon  defendant.  Fresh 
beef  was  found  in  his  possession,  which  the  officer  thought  was  that  of  a  year- 
ling. Defendant  said  he  could  show  the  hide  of  the  animal  from  which  it 
was  taken,  but,  on  being  told  to  produce  it,  he  said  he  bad  sold  it  to  a  certain 
person.  That  person  testified  that  he  never  at  any  time  purchased  a  hide 
from  defendant.   Judgment  of  conviction,  and  defendant  appeals^  j 

Digiiized  by  ^OOglC 


934 


BOUTHWBSTOBN  BEPOBIEB. 


[Tex. 


Samei  &reenioood  and  IT.  B,  ITeal,  tor  appellant.  AmU  At^,  ffen,  ihntfcf  • 
son,  for  the  State. 

Wuseos,  J.  While  the  circnmstancea  proved  are  atron^y  iDeulpatory, 
tbey  are  not,  in  onr  judgment,  of  that  conclusive  nature  required  hy  law  to 
warrant  conviction  of  crime.  They  are  not  inconsistent  with  every  other  reason- 
able faypotheeis  than  that  of  the  defendant's  guilt.  Each  and  all  of  them  may 
be  true,  and  yet  the  defendant's  guilt  does  not  follow  with  moral  certainty. 
Each  and  all  of  them  may  be  explained  reasonably  and  consistently  with  the 
defendant's  innocence,  and  we  must  therefore  set  aside  the  conviction,  be- 
cause not  supported  by  the  evidence.  We  are  inclined  to  the  opinion  that  the 
statements  made  by  the  defendant  to  the  officer  after  said  officer  bad  read  and 
explained  to  him  the  search-warrant,  should  not  have  been  admitted  against 
him.  We  think  the  testimony  shows,  not  very  clearly,  however,  that  the  de- 
fendant, at  the  time  he  made  said  statements,  was  virtually,  though  not 
ostensibly,  under  arrest.  Nolan  v.  State,  9  Tex.  App.  419.  This  question, 
however,  on  another  trial,  may  be  clearly  settled  by  a  more  thorough  devel- 
cement  of  the  circumstancea  under  which  said  statements  were  made,  and 
we  leave  the  queation  open  tor  such  investigation.  The  Judgment  ia  re- 
versed, and  the  cauae  ia  runuided. 


Terry  v.  Statk. 

(Court  of  Appeaia  of  Teaxu.  Jane  98, 1888.) 

Xalicioub  MiscHnr— What  Comstitdtbs. 

The  destruoUon  of  a  bumy  bamess  la  not  an  oflenw  within  Pen.  Code,  Tex.  art. 
683,  proYidiog  a  penalty  for  the  wlUfal  and  mischievous  injury  or  destraotion  of 
**any  ^wine  fruit,  corn,  grain,  or  other  ogrfoultund  product  or  propa>ty,*Mg 
within  any  other  statate  of  that  state. 

Appeal  from  district  oonrt,  San  Saba  county;  A.  W.  Moubsund,  Judge. 

Indictment  for  malicious  mischief  nnder  Pen.  Code,  Tex.  art.  683,  which 
provides  that  "if  any  person  shall  willfully  and  mischievously  Injure  or  de- 
stroy any  growing  fruit,  corn,  grain,  or  other  agrioultand  product  or  property, 
rwl  or  persona],  of  any  desorlption  whatever,  in  such  manner  as  that  the  in- 
Jury  does  not  come  within  the  description  of  any  of  the  offenses  against  pn^ 
erty  otherwise  provided  for  by  this  Code,  he  shall  be  punished  1^  fine  not  ax- 
ceeding  fl.OOO." 

AMst.  Atty.  Qm.  Dacidnm,  for  the  State. 

Whitb.  p.  J.  Appellant  was  indicted  for  malicious  mischief;  the  malicious 
mischief  as  charged  consisting  in  the  injury  to  and  destruction  of  certain  per- 
sonal property,  to-wit,  one  set  of  buggy  harness.  A  motion  to  quash  the  in- 
dictment because  it  charged  oo  offense  against  the  law  of  this  state  was  over- 
ruled by  the  court,  and  the  correctness  of  this  ruling  is  the  only  question  on 
this  appeal.  Error  in  the  ruling  ia  confessed  by  the  assistant  attorney  gen- 
eral. If  the  charge  does  not  come  within  the  provisions  of  article  683  of  the 
Penal  Code,  then  there  is  no  statute  which  embraces  it.  To  come  within  the 
provisions  of  said  article,  the  property  must  be  an  agricultural  product  or 

groperty.  Kow,  while  it  is  true  that,  under  our  general  exemption  laws,  a 
uggy  ia  exempt,  as  is  also  all  harness  necessary  for  the  use  of  tlie  family, 
(Rev.  St.  art.  2835,)  still  it  cannot  be  said  that  the  buggy  or  harness  ia  agri- 
cultural property.  Under  previous  adjudications  of  this  court  discusalng  and 
construing  the  object,  intent,  extent,  and  purposes  of  article  6^,  the  charge 
in  the  indictment  does  not  come  within  its  terms  or  purview,  and  we  know 
of  no  other  statute  making  the  matter  alleged  a  penal  oftense.  Murray  v, 
StaU,  2X  Tex.  App.  620,  2  S.  W,  llep.  757;  Se&ion's  Cage,  23  Tex.  App.  406, 
5  S.  W.  Rep.  118.  Because  the  indictment  chargea  no  ofleuie,  the  judgment 
is  reversed,  and  the  cause  is  remanded.  ^  . 
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WnjJAXs  V.  State. 

(Court  of  Appeaig  of  Texas.  June  37, 1888.) 

EXBBKZLmlBMT— WSJIT  CoiTBTI'tOTSB— IlTTBNT. 

Defendant  purchased  a  mule,  wbioh  was  delivered  to  Mm,  and  whioh  he  agreed 
not  to  remove  froon  the  conn^  until  paid  for,  or  the  payment  lecnred.  It  was  nn- 
dentooa  that  he  was  to  givQ  a  note,  with  a  certain  person  as  signer.  I>efendant  re- 
moved the  mule  to  the  county  where  he  lived,  without  giving  the  note  or  paying 
for  the  mule.  l%ere  was  no  evidence  that  be  intended  to  deprive  the  seller  of  the 
mule,  or  its  value,  and  the  seller  did  nothing  for  several  months  to  assert  his  rights, 
though  he  knew  that  the  mule  had  bem  removed  and  where  it  was.  He  then  had 
defendant  arrested.  Held,  that  the  evidence  did  not  support  a  conviction  for  em- 
beulement. 

Aweal  from  district  ooart,  McLeniutn  county;  E.  Williaub,  Jttdge. 

J.  w.  Willianui  cUUu  Wells*  was  Indicted  and  convicted  for  the  embezzle- 
ment of  a  mule,  and  the  penalty  asseued  was  a  term  of  Ave  yean  In  tbe  pen- 
itentiary. In  addition  to  the  proof  summarized  In  the  opinion,  the  record 
shows  thatt  when  Ashbnm  ddivered  the  mule  to  defendant,  it  was  upon  tbe 
understanding  that  Mr.  Mays,  of  Wharton  county,  was  to  sign  the  note  as 
surety,  and  Vbat  a  Mr.  Monroe,  acting  for  Ashbnm  and  defendant,  drew  up 
the  note,  and  sent  It  to  Majs.  Among  the  letters  Introduced  ta  evldenoe  was 
a  letter  from  Mays  to  d^Eendant,  agreeing  to  sign  tbe  note  m  surety,  and  ad- 
vising him  ttat  he  had  so  written  to  Ashbum;  another  fnun  Mays  to  Monroe, 
asking  him  to  t^  defendant  that  the  price  agreed  upon  for  the  mules  was  too 
high,  and  direetlng  him  not  to  buy;  another  one  from  Mays  to  Monroe,  in- 
forming blm  that  he  {Mays)  had  received  the  note,  but  returned  it  to  defend- 
ant wl&out  ^gning  it;  and  another  letter  from  defendant  to  Monroe,  from 
Wharton  oouiity,  explaining  to  Monroe  that  he  had  not  had  an  opportunity  to 
arrange  tbe  note  since  bis  letum  to  Wharton  county,  and  that  he  would  re- 
mit the  money  as  soon  as  he  was  through  ginning  cotton.  It  was  also  proved 
that  the  letter  of  Mays,  inclosing  the  note  to  J.  W.  Williams,  the  defendant's 
name,  was  taken  from  the  poet-offloe  by  mistake  hy  anottier  J.  W.  WUlianu, 
who  lived  in  Wae6. 

B.  /.  Jftmros,  for  appellant.  Ant.  AUjf.  €hn.  Daoidaon,  for  Oie  State. 

WiLLSON,  J.  There  are  two  OGQDtB  In  the  Indlotment:  the  first  oborglng 
theft  of  a  mule,  the  property  of  E.  J.  Aahbum;  and  the  seoond,  embezzle- 
ment of  the  same  mole.  The  oonvii^ion  la  upon  tiw  second  count.  The 
facts  are.  In  substance,  as  follows:  Ashbum  owned  two  mules,  one  of  which 
was  in  McLennan  county,  and  the  other  in  Wharton  county.  Ashbum  lived 
in  Ute  former  and  defendant  in  tiie  latter  county.  Defendant,  being  in  the 
fcHmer  comity,  bought  the  two  mules  of  Aahbum,  agreeing  to  pay  ^55  there' 
for,  payable  October  1,  1888,  and  to  give  his  note,  with  security,  for  said 
amount,  and  was  not  to  remove  the  mule  In  McLennan  county,  from  said 
county  until  he  had  paid  therefor,  or  had  given  said  note,  with  security. 
Said  mul^  however,  was  delivered  to  him,  uid  he  did  remove  it  to  his  home 
in  Wharton  county,  without  paying  for  it,  or  without  giving  said  note,  with 
security.  Ashbum  was  well  acquainted  with  defendant,  knew  where  he 
liredt  and  knew  he  had  removed  said  mule  to  Wharton  county,  and  took  no 
legal  steps  to  assert  tiia  rights  in  the  premises  for  several  moatbs  after  said 
removal,  when  he  instituted  this  prosecution,  and  had  the  defendant  arrested, 
and  at  the  same  time  be  took  possession  of  the  said  mules,  and  sold  them  in 
Wharton  county.  In  our  judgment  these  facts  do  not  constitute  eithw  theft 
or  emt>ezzlement,  or  any  other  offense  against  the  Penal  Code  uf  this  state. 
They  show  simply  a  breach  of  contract  un  the  part  of  defendant,  for  which 
Ashburn  had  his  civil  remedy.  Instead  of  showing  that  the  defendant  was 
actuated  by  a  fraudulent  intent  tn  tbe  transaction,  the  evidence  shows  that  no 
such  intent  existed  in  his  mind.  He  vudated  the  contract  in  removing  the 
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mule  from  McLennan  county,  but  it  is  very  clear  that  by  this  act  he  did  not 
intend  to  fraudulently  convert  said  mule  to  his  own  use,  or  to  deprive  Aab- 
burn  of  its  value.  His  correspondence,  and  other  circumstances  in  evidence, 
show  that  hta  intention  in  relation  to  the  mules  was  not  fraadulent,  but  that 
he  intended  and  expected  to  pay  Ashburn  therefor  before  the  payment  under 
the  contract  was  due,  and  doubtless  would  have  done  so  if  he  had  not  been 
prevented  by  the  acts  of  Ashburn.  Because,  ih  our  opinion,  the  evidence 
fails  to  show  that  any  offense  against  the  law  has  been  committed  hj  d^end- 
ant,  the  Judgment  is  reversed,  and  the  cause  remanded. 


Jones  ti.  State. 

(Court  of  Appeals  of  Texas.   June  27, 1888.) 
Auaf^B— MuBBBR— Etidbnos. 

In  a  trial  for  homicide,  the  dying  declaration  of  the  deceased  showed  that  heoame 
with  a  snake  in  his  hands  to  where  defendant  was,  and  said  he  would  throw  it  on 
Mm ;  that  defendant  said  he  would  kill  him  if  he  did,  and  gotnp  and  went  to  a  tent; 
that  deoeaaed  followed  him  part  way,  when  he  came  oat  with  a  ^bUH  In  Uahaod, 
^en  deceaaed  aatd,  "WelLIet  us  throw  the  snake  Into  the  p(aid,^and  as  he  ataited 
to  throw  it  defendant  shot  nim;  that,  when  deceased  fell,  defendant  ran  to  him  ex- 
claiming,  "Mr.  Browning,  have  I  hart  yofaf*  When  defendant  Sred  he  did  not 
raiae  his  band  above  his  hip.  After  deoeasad  fell,  he  tried  to  get  defendant  to  go 
for  bis  wif &  who  lived  a  mue  away,  and  for  a  neighbor,  who  lived  about  400  yains 
awwr ;  but  defendant  did  not  go,  bat  went  away  somewhere,  and  did  not  return  un- 
til others  had  reached  deceased,  when  he  said  to  him :  **Mr.  Browning,  haa  there 
ever  been  any  hard  feelings  between  nal  It  waa  an  accident.  You  know  I  did  not 
intend  to  hurt  you. "  Deceased  replied:  "Frank,  Idon't  knowwhatyoorintentioo 
was. "  Deoeaeed  stated  that  there  had  never  been  any  previous  hard  feeling  or  dlffl- 
onlty  between  them.  Held,  that  the  evidenoe  did  not  snpptwt  a  otHivioticn  of  mur- 
der in  the  second  degree.  . 

Appeal  from  district  court,  Bains  county;  J.  A.  B.  Fdtnam,  Judge. 

Frank  Jones  was  convicted  in  the  second  degree  for  the  murder  of  B.  S. 
Browning,  and  the  penalty  was  assessed  at  eight  years  in  the  penitentiary. 
From  the  judgment  entered  in  the  case  defendant  appealed. 

AuU  A.tty.  Qtn.  Davidson,  tar  the  State. 

WiLLSoN,  J.  This  conviction  is  fbr  murder  of  the  second  degree,  and  is 
based  npon  the  following  evidence:  Deceased  made  a  dying  declaration  u 
followB:  "I  had  been  in  the  woods,  and  picked  up  a  snake,  and  came  to  the 
tent  with  it  in  my  hands.  Defendant  was  lying  on  a  pallet  nnder  a  tree.  wlUi 
a  book  and  pencil  in  his  hands.  I  said  to  him:  '  Fnuk,  I  have  tnt>iqrtit  joa 
a  pet,  and  will  throw  it  on  you.^  Defendant  said:  'If  yon  throw  that  snake 
on  me  I  will  Icill  you ; '  and  tlien  ran  around  the  tree,  and  into  the  tent.  I 
followed  to  where  there  were  some  boxes,  near  the  tent,  and  stopped,  when 
the  defendant  came  out  of  the  tent  holding  a  pistol  in  his  hands  b<^nd  him. 
I  told  him  to  put  his  pistol  up.  I  still  had  the  snake  in  my  hand,  and  saki: 
'  Well,  let  us  throw  the  snake  into  the  pond;  *  uid,  just  asl  stai1<ed  to  throw 
the  snake  into  the  pond,  defendant  shot  me."  When  the  deceased  fell,  the 
defendant  ran  to  and  caught  him,  and  said:  "Mr.  Browning,  have  I  bait 
you?"  When  defendant  fired  the  fatal  shot  he  did  not  raise  nis  hand  above 
his  hip.  After  the  deceased  fell,  he  tried  to  get  the  defendant  to  go  after  his 
(deceased's)  wife,  a  distance  of  one  mile,  and  also  tried  to  get  him  to  go  for 
Mr.  Woodson,  who  lived  abont  400  yards  dtetant;  but  he  would  not  go.  but 
went  off  somewhere,  the  evidence  does  not  disclose  where,  returning  in  a 
short  while,  after  some  other  persons  had  reached  the  deceased.  When  he  re- 
turned defendant  said  to  deceased:  "Mr.  Browning,  has  there  ever  been  any 
hard  feelings  between  us.  It  was  an  accident.  You  know  I  did  not  intend 
tohurtyou."  Deceased  replied:  "Frank,  I  don't  know  what  your  intention 
was."  The  deceased  stated  that  there  never  liad  been  any  previous  difficulty 
or  hard  feeling  between  him  and  defendant.   No  one  was  present  when  the 
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shooting  occurred*  bnt  the  deoeaaed  and  the  defendant.  We  haye  thna  stated 
Bobstantiall;  all  the  facta  connected  witb  the  homicide.  The  cbai^  of  the 
conrt  was  very  full»  embracing  tnatmotiona  upon  murder  in  both  degrees, 
manslangbter,  and  negligent  homicide,  and  alau  homicide  by  accident.  Ko 
objection  vas  made  to  the  charge  in  the  trial  court>  and  none  is  made  here. 
There  is  but  one  question  for  our  detwmination,  and  ttiat  is  the  snfflciency 
of  the  evidence  to  support  the  conviction.  This  question  we  must  determine 
in  favor  of  the  defendant.  We  do  not  think  the  evidence  shows  that  the  act  <tf 
killing  was  acoompanied  by  malice  on  the  part  of  defendaid;,  but  that,  on  the 
contrary,  it  disproves  the  existence  of  malice.  Malice  is  not  imputed  by  the 
law  when  the  evidence  tends  to  show  Justification,  excuse,  or  mitigation;  and 
in  this  ease  the  evidence,  in  our  judgment,  very  strongly  tends  to  mitigate, 
if  not  excuse,  the  homicide. 

Because.  In  our  opinion,  the  eonvi^ion  is  not  supported  by  the  evidence, 
the  Judgment  Is  reversed,  and  the  eause  remanded. 


Bryant  tJ.  State. 
HgFaklamd  v.  State. 
(Court  of  AppeeUa  9f  Ttasat,  June  27, 1888.) 

L  LABCIBT— EVIDENCS — NsW  TrIAJL— CONTINCANOE. 

On  a  trial  for  stealing  a  steer,  where  it  appears  that  defendant  was  seen  driving 
the  steer,  and  that  tiuvUy  afterwards  a  bide  resemUlng  tlaat  of  tJfte  steer  was  sera 
hanging  <»  deCeadant's  fence,  tthe  conxt  should  grant  defendant  a  new  trial,  where 
it  had  refused  his  motion  tor  a  contlnnanoe  for  the  absence  of  a  witness,  who,  de- 
fendant alleged,  would  testify  that  he  spent  the  night  of  the  day  on  which  defend- 
ant was  seen  driving  the  steer  at  defendant's  honse,  and  that  no  animal  was  killed 
tiiere-tbst  night;  that  the  hide  was  not  on  thefenoe  when  he  and  defendant  left  the 
house,  on  the  next  morning:  that  they  did  not  return  until  late  that  evening,  when 
they  for  the  first  time  found  the  hide  on  the  fence ;  and  that  defendant  exiuwsed 
snrprise  thereat,  and  dlsolftlmed  all  knowledge  as  to  the  hide. 
8.  Same— PBAmjtrLBWT  Ibtbnt— Ihbtruotions. 

On  a  trial  for  stealing  a  steer,  where  the  only  evidence  as  to  the  U^lng  is  that  of 
a  witness,  who  testifies  that  he  saw  defendants  driving  the  steer  towards  their 
pen,  and  that  one  of  them  told  him  that  they  were  taking  the  steer  for  the  purpose 
of  fastening  a  board  over  its  face  to  keep  tt  out  of  the  fields,  and  other  witnesses 
testify  that  they  saw  the  steer  the  day  after  "loose  on  the  range,  "with  a  board  tied 
over  Its  face,  uie  jury  should  be  instmcted  that,  to  constitute  theft  the  taking 
must  be  with  frauduieut  Intent,  and  that  if  the  steer  was  taken  and  driven  away 
for  the  purpose  mentioned,  though  without  the  owner's  consent,  it  would  not  be 
theft.» 

8.  SiliB— PoesBBSiON  or  Stolin  Fropbbtt. 

On  a  trial  for  stealing  a  steer,  where  it  appears  that  the  hide  of  the  stolen  animal 
was  found  on  defendant's  fence,  about  100  yards  from  his  house,  and  In  a  thickly 
settled  Qelghborhood,  but  defendant  at  the  time  repudiated  all  knowledge  of  or 
claim  to  the  hide,  there  is  nothing  from  which  defendant's  possession  of  the  hide 
can  be  Inferred,  and  ocmsequently  there  oan.  be  no  inference  of  gnllL  although  upon 
the  owner  of  the  steer  IdenU^ing  the  hide  defenitent  remarked  that  he  "dM  not 
see  how  he  [the  owner]  oould  be  so  positive,  as  he  [defendant]  had  a  red-speckled 
heifer  jnit  uke  bis,  [the  owner's.] " 

Appeal  from  district  court,  Milam  county:  J.  N.  Hendkbson,  Judge. 

Jease  Bryant  and  i3ev.MdFarland  appeal  from  separate  convictions  for  steal- 
ing the  same  steer.  Bryant's  application  for  a  continuance  aet  out  that  May 
would  testify  that  he  spent  the  night  of  the  day  on  which  appellants  were  seen 
driving  the  steer  at  Bryant's  house,  and  that  noanimal  was  killed  on  Bryant's 
premises  during  that  night;  that  the  hide  was  not  on  the  fence  wiien  he  and 
Bryant  left  the  latter's  house  on  the  next  morning;  that  he  and  Bryant  did 
not  return  to  Bryant'a  house  until  lato  in  the  evemng.  when  they  for  the  first 
time  discowed  the  hide  on  the  fence;  that  Bryant  expressed  surprise  on  dis- 


iSee,  also,  Boyd  v.  State,  (Tex.)  6  S.  W.        868,  and  note. 
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covering  the  bide,  and  dinlaimed  all  knowledge  of  how  or  when  oi  I117  whom 
It  was  placed  there. 
T.  8,  Hmderaont  tm  MoFarland.   AmI.  AUj/.  Gen.  Davidsanj  far  the  State. 

Hurt,  J.  These  parties  were  indicted  in  separate  bills  for  stealing  the 
same  animal,  the  property  of  Ed  Cosby..  They  were  tried  separately.  When 
Bryant  was  called  on  for  announcement,  he  presented  his  application  for  a 
continuance  f<a  want  of  the  testimony  of  George  May,  Joel  £vaDs,  and  Mrs. 
Delilah  Blankenship.  May  resided  in  Bell  county.  Evans  lived  in  Milam,  but 
was  temporarily  absent  in  Bell,  county.  Mrs.  Blankenship  resides  in  Milam 
county.  She  was  subpoenaed,  and  afterwards  attached.  It  is  not  questioned 
by  the.  state  that  diligence  was  shown.  These  witnesses  were  all  in  attend- 
ance except  May,  and  the  contest  is  as  to  the  materiality  and  probable  truth 
of  his  testimony.  By  reference  to  the  statement  of  facts,  it  will  very  clearly 
appear  that  May's  testimony  la  material,  and  not  improbable;  and  the  judg- 
ment as  to  Bryant  must  be  reversed  because  of  the  error  of  the  court  in  over- 
rnlii^E  the  motion  for  a  new  trial  baaed  upon  this  matter.  The  tacts  of  both 
of  these  cases  required  of  the  court  a  distinct  charge  that  the  fraudulent  In- 
tent must  exist  at  the  time  of  the  taking.  Nathan  Cook  is  the  only  witness 
who  testified  concerning  the  taking.  He  said:  "On  the  22d  of  July,  1887, 
Friday  before  the  barbecue  at  Buckbolt's,  my  father  sent  me  out  in  the  even- 
ing as  usual,  about  an  hour  before  sundown,  to  drive  our  cattle  to  their  pen, 
and  I  did  not  find  the  Cosby  beef  with  our  cattle,  and.  seeing  Jesse  Bryant  and 
defendant  driving  some  cattle,  I  went  to  them,  and  saw  defendant  and  Jesse 
Bryant  driving  £d  Cosby's  red  and  white  speckled  beef  down  the  lane  in  the 
direction  of  Jesse  Bryant's  pen.  They  were  driving  it  down  the  public  road 
about  one-half  mile  from  our  house.  The  sun  was  about  an  hour  high.  I 
rode  to  where  they  were,  and  defendant,  MoFarland,  told  me  they  were  going 
to  take  it  down  to  Jesse  Bryant's  house,  and  fasten  a  board  over  its  face  to 
keep  it  from  getting  in  the  fields.  As  I  left  they  drove  it  on  towards  Bryant's 
house.  I  never  saw  the  animal  again.  I  knew  the  animal  well.  It  was  a 
bad  fence  breaker,  and  Cosby  had  told  my  father  he  could  not  keep  it  out  of 
the  fields,  and  to  put  it  in  his  pen  at  night.  We  had  put  it  In  our  pen  almost 
every  night  during  the  cropping  season  for  two  years.  On  Tuesdaymorning 
after  the  barbecue  I  passed  by  Jesse  Bryant's,  and  saw  a  fresh  hide  banging 
on  his  lot  fence,  and  I  thought  I  oould  rect^nize  it  as  the  hide  of  £d  Cosoy's 
beef."  J.  B.  Secrist.  John  Smith,  and  William  Deer,  for  defendant,  all  testi- 
fied that  they  saw  the  said  Cosbybeef  on  the  day  of  the  barbecue  at  Buckholt's, 
which  was  the  day  after  Nathan  Cook  saw  defendant  and  Bryant  driving  it, 
and  that  when  they  saw  it  it  was  loose  on  the  range,  and  iuid  a  board  tied  over 
its  fiice.  Nathan  Cook  saw  appellants  with  the  steer.  It  was  not  their  prop- 
erty, and  they  had  no  authority  from  the  owner  to  take  the  animal.  Jurors 
migiit  believe  that  these  facts  constitute  theft.  Here  is  a  taking  of  property 
which  does  not  belong  to  the  parties  taking. — a  taking  without  the  consent  of 
the  owner.  Hence  the  necessity,  when  viewed  in  connection  with  the  positive 
evidence  of  Secrist,  Smith,  and  Deer,  that  they  "saw  the  Cosby  beef  on  the  day 
of  the  barbecue  at  Bucliholt's,  which  was  the  day  after  Nathan  Cook  saw  the 
appellants  driving  it,  and  that  the  steer  was  loose  on  the  range,**  of  inform- 
ing the  jury  that  the  taking  must  be  fraudulent,  etc.;  that,  if  the  animal  was 
taken  and  driven  to  Bryant's  for  the  purpose  of  fastening  a  board  over  its  face 
to  keep  it  from  getting  into  the  fields,  such  taking,  though  without  the  ctm- 
sent  of  the  owner,  would  not  be  theft. 

When  the  searching  party  went  to  defendant's  premises  they  found  a  red 
and  wbito  speckled  hide  banging  on  the  fence  of  the  lot.  Defendai^  Bryant 
was  at  the  lot  when  the  hide  was  examined,  and  said  he  knew  nothing  about 
the  hide;  that  he  did  not  know  who  put  it  there,  nor  where  it  came  from.  The 
lot  was  100  yards  from  the  defendai^'s  house,  about  100  yards  from  the  schools 
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house,  60  yarda  from  Blankenshlp^s,  and  in  a  thickly  settled  neigliborhood. 
through  which  two  roads  ran  In  view  of  the  pen,  and  a  traveled  r^d  ran  just 
piast  the  pen.  George  May  was  at  the  lot  when  the  hide  was  examined.  Now, 
while  the  fact  ttiat  the  hide  of  the  stolen  animal  wits  found  on  the  fence  of  a 
lot  about  a  hundred  yards  from  the  house  of  the  defendant,  Bryant,  is  a  cir- 
cumstance against  him,  though  slight,  indeed,  yet,  to  warrant  the  inference 
of  guilt  ^m  possession  alone,  it  must  be  a  personal  one,  and  must  involve  a 
distinct  and  conscious  assertion  of  claim  by  the  accused,  and  must  be  recent 
and  unexplained.  The  possession  in  this  case  was  recent ;  but,  a?  the  hide 
was  not  in  the  personal  possession  of  nor  claimed  by  the  accused,  there  was 
no  reason  for  explanation.  Appellant  repudiated  any  and  all  connection  with 
the  hide.  But  It  may  be  contended  for  the  state  that  the  personal  possession 
or  claim  to  the  hide  may  be  inferred  from  a  remark  made  by  Bryant.  When 
Cosby,  the  owner,  identified  the  hide  positively,  Bryant  said  he  did  not  see  how 
he  (Cosby)  could  be  so  positive,  as  he  (Bryant)  had  a  red  speckled  heifer  just 
like  Cosby's.  At  the  same  time  Bryant  said  he  knew  nothing  about  the  bide,— 
did  not  know  who  put  it  there*  nor  where  It  came  from.  Now*  from  this  re- 
mark about  Cosby  being  positive  that  the  hide  was  that  of  his  beef,  this,  ac- 
companied by  the  other  statements  of  Biyant,  It  is  presumed  that  Bryant  was 
consciously  in  possession  of  the  hide,  claiming  the  same.  And  thus  presum- 
ing possession,  it  is  finally  presumed  he  stole  the  steer.  These  conclusions  do 
not  logically  follow,  the  error  being  in  the  first  conclusion;  for  it  Is  not  a 
Teasonable  deduction  from  the  remark  auder  notice.  Upon  this  subject  we 
would  most  earnestly  call  attention  to  the  observations  of  Mr.  Bnrrill  in  bis 
work  on  Circamstantiat  Evidence,  pp.  135,  136,  beginning  with  thelast  para- 
gi^b  on  page  186.  We  are  of  opinion  that  the  evidence  in  neither  case  sup- 
porU  the  verdl^  and  Uie  jodgmenta  are  reversed*  and  ttie  canaes  lemanded. 


Walker  o.  Statb. 

(Supreme  Court  of  Arkanscu.   June  80, 1888.) 

1.  liuonrr — Hoo-Btbauno — IimicTinKT — ^Au.boa.tion  op  Vxldb. 

An  Indiotment  for  RtealiDg  a  hog  need  not,  in  Arkansas,  allege  th«  value  of  the 
animal,  as  hog-staaUng  is  tlwre  a  statutory  crima 

8.  8a]»— tuunBUL  Ebros. 

An  lDdtotmentoharglngtliatdefendant''feloniouBly  did  steal,  take,  and  away"  one 
hog  is  not  fatally  defective,  because  It  omits  words  of  asportation,  as  the  omtasion 
would  not  mlBlead  penons  of  oommon  nnderstanding ;  and  Manaf.  Dig.  Ark.  i  3107, 
prov^es  that "  no  indictment  is  inralBcient,  nor  can  the  trial,  judgment,  or  otlur  pro- 
oeeditus  therein  be  affected,  by  any  defect  which  does  not  tendio  the  prejudice  of 
the  miMtanttaL  rights  of  the  defenoant  on  the  merits. " 

Appeal  from  circuit  court,  Conway  county;  G.  S.  Cunninohau,  Judge. 
Walkert  pro  w.   J>.  W.  Jones,  Atty.  Gen.,  for  the  State. 

CocKRiLL,  C.  J.  The  suflBctency  of  the  Indictment  is  the  only  question 
presented  by  the  record.  Omitting  the  formal  parts,  the  indictment  charges 
that  Walker,  the  appellant,  "feloniously  did  steal,  take,  and  away,"  one  hog, 
the  property  of  P.  H.  Jainea,  against  the  peace  and  dignity  of  the  state. 
After  conviction  and  sentence,  defendant  moved  to  arrest  the  judgment,  upon 
what  ground  the  record  does  not  disclose. 

1.  There  is  no  allegation  of  the  value  of  the  hog  alleged  to  have  been  stolen ; 
but  as  hog-steallng  is  a  statutory  felony,  without  r^^ard  to  the  value  of  the 
anJmal.  no  aUegatibn  as  to  value  is  required.  Bish.  St.  Cr.  g  427;  2  Bish. 
Crim.  Proc.  §  713;  1  Bish.  Crim.  Proc.  §  541;  State  v.  Daniels,  32  Mo.  558; 
Sheppard  v.  State,  42  Ala.  531;  Adams  v.  Com.,  23  Grat.  949;  Wells  v. 
State,  11  Neb.  409,  9  N.  W.  Rep.  562;  Davis  v.  State,  40  Tex.  134;  People  v. 
Tovmslej/t  39  Cul.  405.  Houston  t.  ataU,  13  Ark.  66,  is  not  in  conflict  with 
this  rule.   In  that  case  the  value  of  the  animal  was  allied  in  the  indictment, 
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and  the  court,  without  ruling  that  it  was  or  was  not  surplusage,  held  only 
that  the  value  was  in  fact  proved  on  the  trial.   Shepherd  v.  44  Ark\ 

39»  merely  follows  Houston  v.  State,  gupra. 

2.  The  formal  allegation  in  an  Indictment  for  this  offense  would  be  that  the 
defendant  "did  steal,  take,  and  drive  (or  carry)  away"  the  hog.  The  verb  to 
he  joined  to  and  qualified  the  adverb  "away**  is  omitted  in  this  indictment. 
That  this  is  a  iderloal  ernw  is  evident.  If  tlM  omission  would  not  mislead  a 
person  of  common  understanding,  it  will  not  vitiate  tAie  indictment.  1  Bista. 
Grim.  Proc.  §  857.  If  it  would  not  mislead,  the  accosed  would  not  be  prejo- 
dioed  by  the  omission;  and  the  rule  prescribed  by  statute  is  tliat  "no  indict- 
ment is  tnsufflcient,  nor  can  the  trial,  judgment,  or  other  proceedings  therein 
be  affected,  by  any  defect  which  does  not  tend  to  the  prejudice  of  the  sutistan- 
tlal  rights  of  the  defendant  on  the  merits,"  (Mansf.  Dig.  §  2107;)  and  this 
court  is  prohibited  from  reversing  a  judgment  of  conviction  for  any  but  pre- 
judlcal  errors,  (Id.|§  2454,  2468;  8taU  v.  Ward,  48  Ark.  36,  2  S.  W.  Rep. 
191.)  In  Gfrem  v.  Com.,  Ill  Mass.  417,  the  indictment,  found  in  parsoance 
of  a  statute  similar  to  ours,  charged  that  the  defeivlant  **dld  felonlonsly  take 
and  steal**  the  articles  mentioned,  omitting  the  allegation  of  carrying  aw;^ 
altogether;  but  the  court  held  that  the  omission  was  formal  merely,  the  use 
of  the  word  "steal"  in  the  indictment,  which  was  used  in  the  statute,  being 
sufficient  for  all  practical  purposes  to  prevent  a  misunderstanding  of  what 
was  meant.  Mr.  Wharton  thinks  that  is  carrying  the  doctrine  too  far.  Wbart. 
Grim.  Pt.  §  ^6,  note.  However  thai  may  be,  it  is  not  necessary  to  go  the 
length  of  that  ruling  to  sustain  this  indictment;  for  here  the  intention  to  charge 
the  asportation  is  evident,  and  any  word  that  can  be  supplied  to  conform  to 
the  sense  of  the  context  will  complete  the  allegation  of  asportation.  "If  the 
sense  be  clear,  nice  exceptions  ought  not  to  be  regarded,"  is  langu^  appro- 
priate to  the  subject,  attributed  to  Lord  Ellekbobouoh,  (State  v.  Bdtoard*^ 
19  Mo.  674;)  and  even  Sir  Matthew  Hale  was  of  opinion  that  the  great 
strictness  demanded  by  the  courts  in  indictments  was  "a  blemish  and  incon- 
venience  in  the  law,  and  the  administration  thereof,"  (2  Hale,  F.  C.  193.) 
The  remedy  for  this  "disease  of  the  law,"  as  he  termed  it,  has  been  applied 
by  the  legislature  sufficiently  to  cure  the  infirmity  (tf  this  indictment,  what- 
ever other  necessity  for  extension  of  the  remedy  may  be  wanting.  If  the  rea- 
sons for  sustaining  the  judgment  needed  strengthening,  support  is  found  in 
the  fact  that  the  record  does  not  show  that  the  formal  defect  now  objected  to 
was  specifically  assigned  as  error  In  the  circuit  court.  There  is  no  error  In 
the  record  feu*  which  the  judgment  should  be  reversed,  and  it  is  aflOnned. 


court,  and  directing  the  member  selected  to  be  sworn  m  foreuwo,  the  oomt.  In  Af- 
fect, appoints  the  foreman:  and  an  indictmeat  found  swdi  grand  jury  is  not  ob- 
jectiouable  on  the  ground  that  the  foreman  was  adected  by  the  juiy,  and  not  by  the 

court. 

9.  Cbimihal  Law — Conxikcance — Applioation.  ■ 

Where  five  months  elapse  between  Indictment  and  trial,  and  defendant  makes  no 
effort  to  have  witnesses  summoned  until  the  seoond  day  of  the  term  at  which  he  is 
tried,  and  a  few  days  Defore  the  trial,  and  his  affidavit  for  a  continuance  on  the 
fronod  of  absence  of  witnesses  does  not  show  that  the  witnesses  are  not  absent  by 
Bis  consent,  conoivaooe,  or  procurement,  as  required,  in  case  it  Is  demanded  by  the 
opposite  party,  by  act  Ark.  Feb.  Si,  1887,  the  refusal  of  the  oontiunaooe  la  a  proper 
exercise  of  the  discretion  of  the  court. 

Appeal  from  circuit  court,  Gleveland  county ;  C.  D.  Wood,  Judge. 

JO.  H.  Rousseau,  for  appellant.   D.  W,  Jones,  Atty.  Gen.,  for  the  State. 
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Battle.  J.  Hugh  Blackmore  was  indicted  for  and  convicted  of  murder  in 
the  first  degree  in  the  Cleveland  circuit  court,  and  sentenced  to  death.  It  is 
now  contended  that  the  judgment  of  the  court  below  should  be  set  aside  for 
two  reasons:  First,  because  the  court  refused  to  set  aside  the  indictment 
against  him  on  the  ground  that  the  foreman  of  the  grand  jury  which  found 
it  was  selected  by  the  jury,  and  not  by  the  court;  aeoond,  because  the  court 
refused  to  grant  him  a  continuance. 

It  appears  tliat  the  court  permitted  the  grand  jury  to  retire,  and  select  its 
foreman,  and  report  its  action  to  the  court,  which  it  did,  and  the  court  then 
directed  the  member  of  the  jury  selected  to  be  sworn  as  such  foreman,  then 
the  remainder  of  the  jury,  and  then  instructed  it  as  to  its  duties.  We  see  no 
error  in  this.  It  was  the  duty  of  the  court  tu  appoint  the  foreman,  and  in 
l^al  effect  it  did  so. 

The  indictment  was  filed  iu  court  on  the  17th  of  September,  1887.  On  the 
16th  of  March,  1888,  the  defendant  moved  for  a  continuance  on  account  of  ab- 
sent witnesses,  which  was  denied,  and  he  was  tried  on  the  same  day.  He 
shows  in  his  motion  that  he  had  caused  subpcenas  to  be  issued  for  the  absent 
witnesses,  and  that  the  subpcenas  had  not  been  returned.  But  it  appears  that 
these  subpoenas  were  not  issued  until  the  second  day  of  the  term  at  which  tie 
was  tried,  and  that  Uie  absent  witnesses  resided,  respectively,  in  the  counties 
of  Uncoln  and  Columbia.  Motions  for  ooutinasncee  are  addressed  to  the 
sound  discretion  of  the  court.  In  order  for  it  to  appear  that  a  party  moving 
for  a  conttnnance  on  account  of  absent  witnessea  la  entitled  to  it,  be  moat 
show  that  he  has  used  due  diligence  to  procure  their  attendance  or  testimony. 
In  this  case,  the  defendant  had  about  five  months  after  the  tndlctmenC  was 
found  in  which  to  have  his  witnesses  summoned,  but  he  made  no  effort  to  do 
so  until  a  few  days  before  his  trlaL  By  an  act  entitled  "An  act  to  amend  sec- 
tion 5108.  chapter  119.  of  Mansfield's  Digeat  of  the  Statutes  of  Aifeanaas.  en- 
titled 'Pleadings  and  Practice.'  "  af^roved  February  21, 1887,  it  ia  enacted 
that  a  motion  to  postpone  a  trial  on  account  of  the  abaenee  ci  evidence  shall, 
if  required  hy  the  opposite  party,  be  made  upon  affidavit  showing.  If  it  be  tor 
an  absent  vitness.  among  other  things,  that  the  witnesa  "is  not  absent  l^the 
consent,  connivance,  or  procurement  of  the  party  asking  the  postpmemoit.'' 
In  the  sAdavit  in  this  case  no  allegation  <^  the  kind  is  made.  After  reading 
the  entire  transcript  in  the  case,  and  carefully  considoing  the  evidence  ad- 
duced In  the  trial,  we  do  not  think  the  court  abused  its  disontion  In  denying 
the  motion  for  a  continuance.  There  is  no  objection  to  the  instructions  glv«i 
tothejury.  The  verdict  is  sustained  by  aiifflclent  evidence;  and  the  jnd^nent 
of  the  court  is  affirmed. 


Shith  v.  Statk 

(Sxipreme  Court  cf  ^rhonnu.  Suty  8, 1888.) 

HowoiPE— Trial— IssTRucTions. 

Upon  trial  lor  murder,  it  appeared  that  deceased  had  suddenly  died  soon  after  the 
omratlon  of  probing  me  wound  inflicted  by  defendant,  although  he  was  in  foir 
•treogth  when  it  began.  The  pbysldao  who  did  the  probing  was  Jointly  Indicted 
with  defendant  for  waylaying  and  shooting  deoeased,  and  the  proof  tended  to  show 
his  gnilt,  and  that  he  committed  the  act  to  aid  Id  getting  the  property  of  deceased, 
field,  that  there  was  infOcient  evidence  that  the  deuh  was  not  caused  by  the 
woond  to  entitle  defendant  to  an  inttrnetion  for  a  less  offense  than  murder. 

Appeal  from  drcuit  court,  Scott  county;  John  S.  Little,  Judge. 

Indictment  of  Josh  Smith,  B.  B.  and  A.  T.  Walker,  for  the  murder  of  S. 
B.  Cauthran.  Defendant  Smith  was  tried  and  convicted.  He  asked,  and  the 
court  refused,  the  following  instruction:  "If  the  jury  believe  from  the  evl- 
dence  beyond  a  reasonable  doubt  that  defendant  participated  in  the  shooting 
of  tlie  deceased^  but  fail  to  find  that  death  resulted  from  said  wound,  Uiey  may 
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0iid  defendant  guilty  of  an  assault  wltb  Intent  to  kiU»  bnt  not  of  mnider  or 
manslaughter. "   Wberenpon  he  appeals. 

H.  Svam,  B.  Hitur,  and  T.  C  ffwaphrp,  for  appellant.  J>,  W.  Jon&t, 
Atty.  6en.»  for  the  State. 

CocKRiLL,  C.  J.  It  is  most  probable  from  the  testimony  that  Cauthmn 
died  from  pneumonia  or  congestion  of  the  lung  caused  by  the  wound  afflicted 
by  the  appellHnt>  or  so  aggravated  by  it  as  to  hasten  death.  In  either  event, 
the  wound  should  bo  regarded  as  the  Juridical  cause  of  death,  and  tbe  pris- 
oner held  to  tbe  consequences.  Kee  t.  StaUt  28  Ark.  155;  1  Hale,  P.  C.  428; 
1  Whart.  Crlm.  Law.  §  159. 

This  prineiple  is  also  deducible  from  the  cases  that  one  who  malicionsty  in- 
flicts a  serious  wound  upon  another,  from  wh^,  as  the  mediate  but  not  im- 
mediate cause,  he  dies,  is  responsible  for  the  death,  drum  t.  BtaU,  X  South. 
.Bep.  1.  But,  in  determining  whether  the  court  onght  or  ought  not  to  bave 
instructed  the  jury  on  the  qneation  <k  a  lower  offense  included  in  tiie  greater 
charge,  we  look  to  the  record  only  to  see  if  there  is  any  testimony  to  base  it 
on.  Fogg  t.  State,  ante,  829.  We  do  not  stop  to  weigh  it,  and  thus  try  to 
ascertain  what  effect,  if  any,  it  might  have  had  with  uie  Jury.  Where  the 
defendant  is  shown  to  have  Inflicted  a  malicious  wound,  and  tbe  {«oof  shows 
that  death  ensues  from  it,  and  be  seeks  to  evade  ttie  consequences  by  showing 
that  his  act  was  not  the  cause,  nor  the  cause  of  the  cause,  of  death,  tbe  evi- 
dence should  be  rery  plain  to  warrant  the  Jury  in  agreeing  to  his  venion. 
But.  if  there  Is  any  evidence  to  sustain  his  theory,  it  must  be  submitted  to 
the  )uiy  under  proper  instructions  from  the  court.  The  court  has  no  discre- 
tion to  witliliold  instnietions  appropriate  to  any  theory  of  the  cause  sustained 
by  competent  evidence.  Kow,  we  cannot  say  there  was  not  some  evidence, 
-even  though  we  may  regard  it  as  less  than  a  Jniy  ought.  In  oonsdenoe,  to 
hang  a  Verdict  on,  to  the  effect  that  the  wound  was  not  the  Juridical  cause  of 
death.  Dr.  James*  testimony  casts  a  doubt— a  slight  one.  it  may  be — as  to 
whether  tiie  wound  either  caused  or  a^^ravated  pneumonia.  One  of  the  rt- 
tending  surgeons  was  J<rintly  indicted  with  the  defendant  for  w^Iaylng  and 
shooting  the  deceased,  and  the  proof  tended  to  show  his  guilt,  and  Ibat  he 
committed  the  act  to  aid  in  g^ng  the  property  of  the  deemed.  He  was  not 
suspected  of  complicity  in  tbe  offense  when  called  in  by  the  deceased.  Some 
suspicion  was  cast  upon  bis  conduct  in  his  method  of  treating  tbe  wound,  and 
the  patient  died  suddenly,  almost  under  his  oper^on  of  probing  the  wound, 
though  he  was  In  fair  strength  when  it  began.  Xo  one  testified  directly  as  to 
the  cause  of  death,  but  tbe  juiy  were  left  to  their  common  knowledge  and  ex- 
perience to  draw  conclusions  from  what  they  had  heard.  How  can  we  say 
that  they  might  not  have  concluded  that  the  prisoner  was  guilty  of  the  sboot* 
ing,  hut  that  death  did  not  follow  as  the  result  of  that  act.  if  tbe  court 
bad  submitted  the  question  to  them?  Tlie  case  of  Bitsh  v.  Com.,  78  Ky. 
268,  is  one  in  wbicli  the  court  reversed  a  judgment  of  conviction  because  <tf 
the  refusal  of  the  trial  court  to  instruct  the  jury  that  they  might,  under  cir< 
cumstances  like  those  here  presented,  find  tbe  prisoner  guilty  of  willfully  and 
maliciously  shooting  and  wounding  the  accused.  See,  too,  Daivis  v.  State, 
45  Ark.  464.  For  tbeerror  indicate  the  judgment  is  reversed,  and  the  cause 
remauded  for  a  new  trial. 


BiTOHiE  e.  Johnson  et  at, 

{Supreme  Court  of  Arkaiisat.   July  8, 1888.) 

KjbCtmbtit — Whit  qt  Posskss ion— Claim  bt  THrau  Fahtibs. 

One  who  enters  premises,  peoding  an  action  of  ejectment,  under  a  oonreyanoe 
from  defendant,  is  in  privity  with  and  presumed  to  hold  under  defendant,  and  after 
recovery,  and  in  a  proceeding  for  a  wnt  of  possession  agaliut  the  person  lo  enter- 
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inff,  an  answer  her  alleging  that  she  then  holds  under  an  Independent  title  is  io- 
saJCQoient;  the  burden  of  proof  to  show  the  validity  of  such  independent  title,  in  a 
separate  proceeding,  resting  upon  her. 

Original  proceeding  hy  Lucy  Ritchie  against  H.  S.  and  Jane  B.  JoIinsoQ 
on  application  for  an  (Uicu  writ  of  possession. 

John  B.  Joneg,  for  petitioDer.  U.  If.  <£  B.  Rose  and  L.  A.  Bffme,  for 
respondents. 

Valentine,  Special  Judge.^  On  the  24th  of  October,  1878,  James  Ritchie 
brought  suit  by  ejectment,  in  the  Miller  circuit  court,  against  Bero  Berliner 
and  8arah  L.  BerUner,  bis  wife,  for  the  recovery  of  lot  No.  5,  In  block  No.  73, 
in  the  town  of  Texarkana,  Ark.  Pending  the  subsequent  litigation,  Ritchie 
died,  having  previously  conveyed  the  property  to  his  wife,  Lucy  Ritchie. 
The  case  was  afterwards  transferred  to  the  equity  docket,  and  at  the  July 
term,  1885,  a  decree  was  rendn^  in  favor  of  the  defendant,  Sarah  L.  Ber- 
liner, as  the  owner  and  party  in  possession  of  the  property.  On  appeal  to  this 
court,  and  at  the  May  term,  1887,  Uie  decree  was  reversed,  and  a  judgment 
entered  in  favor  of  Lucy  Ritchie  for  the  recovery  of  the  premises  in  contro- 
versy. McLain  v.  Burliner,  49  Ark.  218, 4  S.  W.  Rep.  76».  Upon  this  judg- 
ment a  writ  of  possession  was  issued,  directed  to  the  sheriff  of  Miller  county, 
commanding  him  to  take  the  possession  from  the  defendants,  Bero  and  Sarah 
L.  Berliner,  and  deliver  the  same  to  the  plaintiff,  Lucy  Ritchie.  The  sheriff 
returned  this  writ  nnserred,  alleging  as  his  reason  therefor  that  he  did  not 
find  the  defendants  in  posseesion,  but  foand  them  in  possession  of  H.  S.  John- 
BOO.  and  Jane  B.  Johnson,  his  wife,  who  claimed  title  under  a  deed  from  the 
defendant  Sarah  L.  Berliner  to  Jane  B.  Johnson,  dated  October  13, 1885,  and 
fllso  under  bond  for  title  from  J.  F.  and  J.  G.  Kirby,  dated  November  29, 1887, 
the  Kirbys  claiming  title  under  a  patent  from  the  state  oi  Arkanaas.  There- 
upon Lacy  Ritchie  filed  her  petition  ih  this  oonrt,  redting  her  recovery  here, 
the  Issue  of  the  writ  of  posseesion,  and  refusal  at  the  sheriff  to  execute  it.  and 
pzajing  that  an  eUias  writ  be  issued,  commanding  him  to  take  the  possession 
of  the  premises  from  H.  S.  and  Jane  B.  Johnson,  aoA  deliver  ttiem  to  peti- 
tioner. Mrs.  Johnson  filed  a  response,  ailing  that  she  was  not  a  party  to 
the  suit,  or  in  any  way  iMund  by  its  determination,  and  daiming  that  slie 
holds  ttio  possession  under  a  conveyance  made  hj  the  state  of  Arkansas  to  J. 
F.A  J.C,  Klrby  on  the  25th  of  September,  1888,  and  under  a  bond  for  title 
from  lAem  to  her  on  the  29th  of  November,  1887.  Gopks  of  these  deeds  are 
filed  as  exhibits.  To  this  response  Mrs.  Bltohle  filed  an  answer,  denying  that 
Mrs.  Jf^nson  claimed  title  under  the  Kirby  deed,  and  alleging  that,  until  the 
determination  oS  this  suit  in  June,  1887,  her  only  claim  of  title  was  under  a 
deed  from  the  defendant  Sarah  L.  BerUner,  executed  October  18, 1885,  and 
during  the  pendente  of  this  suit.  This  deed  la  exhibited  with  the  answer. 
These  are  all  the  mi^lal  facts  in  the  case  as  presented  1^  the  pleadings  and 
and  exhibits. 

There  ia  no  evldanoe  as  to  the  time  when  Mrs.  Johnson  aotoally  went  into 
poesesskm.  The  only  positive  statement  with  regard  to  possession  at  all  ia  in 
Mis.  Johnson's  answer,  filed  January  80, 1888,  in  which  she  Sf^  she  holds 
possession  under  the  Kirby  deed.  Several  weeks  before  this,  the  sheriff,  whrai 
proceeding  to  execute  hia  writ,  liad  found  her  in  pmsession.  The  law  pre- 
sumes that  she  was  holding  under  thedefendant;  and  if  this  was  not  the  case, 
and  she  really  held  by  an  independent  title,  it  is  incumbent  upon  her  to  show 
it.  8amjmm  v.  Ohteytrf  22  Gal.  200;  Laese  v.  Clark,  29  Gal.  664;  Wetherhee 
V.  Dunn,  36  Oal.  147;  Freem.  Ex'na,  §  475.  The  mere  statement,  made  aev- 
'eral  weeks  afterwards  in  an  unsworn  pleading,  that  she  was  then  holding  by 
such  title,  would  scarcely  be  sufficient  to  rebut  the  l^al  preeumption.  This, 

■Batiu,  J.,  disqualifled. 
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together  with  the  fact  that  she  had  obtained  a  deed  from  the  defendant  Mn. 
Berliner  since  the  commencement  of  the  BUit»  forces  us  to  the  concdoslon  that 
she  acquired  the  possession  under  her.  It  is  settled  bejond  oontroversy  that, 
in  an  action  of  eje^ment,  a  party  who  goes  into  possession  under  the  defend- 
ant is  liable  to  be  turned  out  hj  the  writ,  ffaiuon  t.  Armatrongt  22  lU.  442; 
Wallen  t.  Huff,  3  Sneed.  82 ;  Howard  v.  Kennedy,  4  Ala.  592 ;  Freem.  Judgm . 
§  171,  and  cases  cited;  Freem.  Ex'ns,  §  475,  and  cases  cited.  Jt  is  equally 
well  settled  that  a  party  holding  by  independent  andjNuamount  title  will  not 
be  tunwd  ont.  Long  y.  JlorUm,  2  A.  K.  Marsh.  39;  Clark  v.  Parktnamu 
10  Allen.  183;  Ford  v.  Ifogle,  37  Gal.  346;  QarrUon  r.  aavtgnae^  25  Mo.  47 ; 
PowiU  T.  Latamm,  49  Oa.  290.  This  case  presents  both  phases.  Mrs.  John- 
Bon  went  in  under  lbs.  Beriiner,  ttie  defendant,  and  now  holds  nnder  an  out- 
side and  independent  title  which  has  never  been  adjudicated.  Oao  she  do 
this?  In  other  words,  conceding  the  Kirby  title  to  be  good,  can  she  tack  her 
possession,  acquired  from  the  defendant  under  a  bad  title,  to  the  snbaeqaently 
acquired  good  title,  and  thus  bid  defiance  to  the  writ?  This  is  an  entirely 
new  qneetion  in  this  oonrt.  Freeman  on  Judgments  (section  171)  says:  "The 
action  of  ejectment  being  purely  a  poesessoiy  action,  a  nnmbar  of  persons  are 
considered  as  in  privity  therein  to  the  extent  that  they  must  yi^  up  the  pos- 
session to  the  proTailittg  plaintiff,  Uiongh  Uielr  title  to  the  property  remains 
unadjudicated,  and  is  ci^)able  of  being  snoosssf  uUy  asserted  against  the  now 
successful  party  in  some  subsequent  ocmtroTersy.  When  considering  the  form 
of  a  judgment  in  ejectment,  privies  'are  those  who  entered  under,  or  acquired 
•  an  interest  in  the  premises  from  or  through,  or  entered  without  tiUe  by  col- 

lusion with,  defendants  subsequent  to  the  commencement  of  the  action,'"  This, 
and  the  authorities  cited  in  support  of  it,  fully  sustain  the  position  that  Mrs. 
Johnson  entered  in  privity  with  Mrs.  Berliner,  and  stands  in  her  shoes.  If 
the  statement  by  Mr.  Freeman  that  "the  action  of  ejectment  is  purely  a  pos- 
sessory action"  be  correct,  this  ends  the  controversy;  for  it  would  be  absurd 
tos^ythat  an  action  exclusively  for  one  purpose  could  be  thwarted  by  drcum- 
stances  entirely  extraneous  and  independent.  But  it  is  not  necessary  to  con- 
cede, without  qualification,  that  the  action  of  ejectment  is  "purely  possessory.  ** 
It  is  sufficient  to  say  that,  as  modified  by  our  statute,  and  though  based  upon 
title,  it  is  still  essentiallya  possessory  action.  Hill  v.  Flunkett,Al  Ark.  465. 
Mrs.  Johnson's  grantor,  Mrs.  Berliner,  might,  bad  she  chosen  to  do  so,  have 
set  up  the  Kirby  title  as  a  defense  to  Mrs.  Bitchie's  suit ;  and,  if  successful, 
Mrs.  Johnson  would  have  reaped  the  benefit.  She  failed  to  do  this,  and  her 
grantee  ought  not  now  to  be  heard  to  complain  if  the  burden  is  thrown  upon 
her.  and  not  upon  the  successful  plaintifT.  Montgomery  v.  Whitingt  40  Gal. 
294.  In  Kerchetal  v.  Ambler,  4  Dana,  166,  Forman  and  Ambler,  at  the  same 
term  of  court,  reoovwed  separate  judgments  in  ejectment  for  the  same  land 
against  Kercheval.  Forman  entered  under  a  writ  of  poBsessioo,  and  at  once 
leased  to  KerchevaL  Afterwards,  under  a  writ  issued  under  the  Ambler  judg- 
ment, the  question  arose  whether  Kercheval  could  be  dispossessed.  The  couK, 
while  conceding  that  Kercheval  held  under  Forman,  and  that  Forman  him- 
self, if  in  actual  occupancy,  could  not  be  dispossessed,  held  that  Kercheval 
could  not  set  up  his  actual  possession,  acquired  from  a  stranger,  against  a 
writ  under  a  ju^ment  to  which  he  was  himself  a  party.  This  is  a  stronger 
case  than  the  case  now  before  the  court,  because  Mrs.  Johnson  can,  with  re- 
gard to  the  possession,  occupy  no  better  position  than  her  grantor,  Mrs.  Ber- 
liner, while  Kercheval  did  actually  occupy  the  better  position  of  his  lessor, 
Forman,  who  could  himself  have  successfully  resisted  the  writ.  As  we  de- 
cide tike  case  advei-sely  to  Mra.  Johnson,  It  becomes  unnecessary  to  discuss  the 
apparent  validity  or  invalidity  of  her  deed  from  the  Kirbys,  and  on  this  we 
decline  to  express  an  i^iuion.  A  writ  of  possession  is  awaided*  as  priced  tor. 

Ehd  qw  TOLUIOI  8l 
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ABATEXENT  AND  BB- 
"VTVAL. 

Death  of  husband. 

Althoueh  the  damages  to  be  recovered  for 
personal  mjuries  to  a  married  woman  would 
be  commmuty  propeity,  tbe  cause  of  aetioa 
does  not  osaae  on  the  death  of  the  husband 
lading  th»  aetioiL—FbrdyoB  T.  IHxon,  (Tu.) 

Accord  and  Satisfitotion. 


Sm  Payment. 

Accounting. 

See  Xxteuton  and  ^ddmtotetraton,  ft-lS; 
PattnenMp,  ft,  6. 

Adknowledgment. 

S^ectlTe,  see  JBbuUu,  8. 
Of  debt  to  toil  Umltation,  see  lAmitatton  of 

AeUong,  19. 
Validity,  see  HwboncI  and  We,  1, 8. 

Action. 

Bee  Abatement  and  Aevtoal;  lAmtiaOon  of 
AcHons;  PleadinQ;  Practice  in 
Casts;  TTpite. 

On  bills  aud  notes,  see  KegottabU  Ins^v- 

mente,  8,  i. 
policies  of  insurance,  see  Insurance,  8,7. 
Particular  forms  of  action,  see  Attachment; 
Creditors'  BUI;  Deathby  Wmngful  Act; 
Divorce;  Douier;  Ejectment;  Ii^unctUm; 
Negllgenoe;  Partition;  Specific  Petform- 
ance;  Treapaas  to  Try  Title. 
To  set  aside  ssBlgnmeot,  see  ^«ri(m«nent/or 
Benefii  of  CrediU/re,  il-M. 

Adverse  Possession. 
Bee  Boundarfef,  4;  LtnUaHon  of  AetUma, 

l~4Ss 

Affidavit. 

In  attacshment,  see  AttaOmmt,  a 


Agenoy. 

See  Prinoipal  and  AoenL 
V.88.W.— 60 


Amendment. 

Of  Indictment,  see  Xndictment  and  Informa- 
tion,^ 

^leadlnff,  see  Pleadingt  4,  fi. 
In  mandamu*  proceedings,  see  Jfandamut,! 

Antmalfl, 

Bee  Qruelty  to  Animals. 

Cruelty  to,  see  Municipal  CorporatUnu,  1, 8. 
Live-itook  shipments,  see  Carrfera,  8-0. 

APPEAL. 

I.  Appsllats  JviasDicnoM, 

II.  RnjniBiTu. 
lU.  PsAcncB. 
IV.  Kbtixw. 
V.  BFnoT  ArrBAXm 
VL  DeoiBiOH. 

See,  also,  Exceptlona,  Bill  of;  JTew  IVtal. 
Costs  on  appeal,  see  Coats,  8,  4. 
In  oriminal  cases,  see  Criminal  Law,  00-90. 

L  Appellate  Jubisdiotioit. 

Appealable  order. 

1.  An  order  on  a  rule  requiring  money  to  be 
paid  back  by  one  who.  not  being  a  party  to  the 
suit,  has  withdrawn  the  same  on  application, 
is^  aggsriat^^ju^nent— City  of  Louis- 

Jurisdictaonal  amount. 

2.  Where  plaintiffs  sue  for$7,311,  and  defend- 
ants set  up  a  counter-claim  for  13,000,  and  the 
trial  court  find  94,7^  due  plaintiffs  on  their 
claim,  and  $2,790  due  defendants  on  their  ooun- 
terclaim,  and  reader  Judgment  for  plaintiffs 
for  the  difference  between  those  sums,  and  de- 
fendants appeal,  the  amount  in  dispute  is  the 
sum  found  to  be  due  platntiffs,  whkdi  being  in 
exoees  of  the  JuriMi<Alon  of  the  St  Louie  court 
of  appeals,  the  atmeal  shonld  be  taken  to  the 
supreme  oourt-fltete  v.  Lewis,  (Mo.)  770. 
Appeals  firom.  inforlor  ooiirts. 

8.  Under  Rev.  St.  Tez.  art  2031,  whiohgivea 
the  decisions  of  the  probate  courts  approving 
or  disapproving  claims  against  estates  the 
force  of  judgments,  and  allows  the  claimaat, 
or  aiur  person  interested  in  the  estate,  to  ap- 
peal to  the  district  court  as  from  other  Judg^ 
ments  of  the  county  court  in  probate  matteta. 
tte  hein  of  an  estate  may  appeal  frcnu  the  £ 
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lowanceof  a  daim  aeatiiBt  the  estate,  without 
giving  Dotice  of  buo£  appeal,  though  they  did 
cot  appear  and  contest  the  claim  in  the  pro- 
bate court.~-01eim  y.  Eiimbrough'a  Estate, 
(Tex.  1  61. 

4.  Whentheheirsof  part  of  an  intestate  es- 
tate appeal  from  Um  allowance  Qf  a  claim 
against  the  estate,  the  whole  question  is 
opened,  the  tame  as  U  all  tiiehein  had  joined 
In  the  appeal.— Id. 

5.  When  the  allowance  Of  a  claim  against 
an  intestate  estate  is  appealed  from  hy  parties 
olaiming  to  be  heirs  of  the  estate,  and  the 
claim  is  disallowed  by  the  district  cotut  on 
appeal,  if  there  is  no  statement  of  facts  in  the 
record.  It  will  be  presumed,  in  support  of  the 
judgment,  that  the  evidence  showed  that  such 
parties  were  heirs  of  the  estate.— Id. 

6.  An  action  for  forcible  entry  and  detainer, 
not  involving  title  to  laud,  begun  before  a 
Justice  of  the  peooe  for  Greene  county,  and 
appealed  to  the  ^drcnlt  court,  should,  on  ap- 
peal from  that  court,  go  to  the  St.  Louis  court 
of  appeals,  and  not  to  the  ■upreme  court. — 
Ford  V.  Fellow*,  (Mo.)  791. 

IL  RsqCTsma. 
Filing  bond. 

7.  A  motion  for  a  new  trial  filed  within  five 
days  after  Judgment  rendered,  but  not  acted 
on  within  ten  Sa,ju  after  judgment  rendered. 
Is  considered  overruled  on  the  tenth  day,  and 
ten  days  remain  thereafter  for  filing  an  ap- 
peal-bond . — Jones  T.  ColUns,  (Tex.)  floL 

ni.  PfUCTIOB. 

Aasignment  of  errora. 

8.  Under  rule  39,  regulating  the  practice  of 
the  supreme  court  of  Tennessee,  which  pro- 
vides that  assignments  of  error  shall polntout 
deflDltely  the  errors  complained  of,  and  cite 
the  specific  testimony  relied  on,  deslguating 
the  page  of  the  record,  ass^^unents  stating 
that  it  was  error  to  allow  the  withdrawal  of 
an  answer,  to  sustain  a  demurrer,  though  fol- 
lowed by  references  to  particular  teswmony 
in  the  record,  are  f  ataliy  defective  unless  they 
contain  the  reasons  why  such  decisioas  are 
held  to  he  error,  and  citations  of  fact  on  which 
the  decisions  were  based. — Wood  v.  Fraaler, 
(TeuQ.)  148. 

9.  Under  the  Texas  act  of  March  8, 1887, 
(Gen.  Laws,  p.  17,)  providing  that,  when  a 
statement  of  facts  on  appeal  is  not  filed  within 
the  time  allowed  by  the  courts  the  par^  omit- 
ting so  to  do  must  show  that  he  used  due  dili- 
gence to  obtain  the  signature  of  the  judge 
thereto,  and  to  file  it  within  the  time  pre- 
scribed, and  that  the  taUuze  was  the  raeun  of 
causes  beyond  his  control,  he  is  not  excused 
by  sickness,  when  It  appears  that  be  was  In 
court  at  the  time,  ana  the  statement  was 
agreed  to  in  the  presence  of  the  trial  judge.— 
Spencer  v.  State,  (Tex.)  648. 

10.  Where  an  attorney  neglected  to  file  a 
statement  of  facts  on  appeal,  and  la  excuse  of 
the  neglect,  files  an  aflldavit  stating  that  he 
prenared  and  signed  the  statement,  and  deliv- 
ered it  to  his  opponent's  counsel,  with  the  re- 

J[uest  that  he  get  the  approral  of  the  trial 
udge,  and  such  affidavit  la  denied  bv  a  ooan- 
ter«fltdavlt  of  the  opponent's  counsd,  the  lat- 


ter neatntUses  the  former;  and,  the  bnrdeaet 
proof  being  on  the  party  guilty  of  the  negiect, 
his  excuse  fails.— uL 

11.  Under  court  rules  Texas  No.  121,  whkb 

Erovldes  that  the  par^  prejodloed  \n  a  vio- 
itdon  of  the  rules  may  reserve  a  bill  oi  excep- 
tions and  assign  the  same  as  error,  an  aasign- 
ment of  emnr  rased  upon  aa  aUegod  vlolsutm 
of  the  rules  will  not  oe  oonrtdered  wta«  oe 
exception  has  been  reserved.— Glenn  t.  Eim- 
brough*B  Estate,  (Tex.)  81. 

12.  An  assignment  that  *'the  court  erred  in 
each  and  every  paragraph  of  his  oharce,  and 
said  charge  was  not  applicable  to  ana  wai^ 
ranted  by  the  evidence,  nor  Is  said  enlarge  au- 
thorized by  the  law  when  applied  to  the  facts 
of  this  case, "  u  too  general  to  be  coosidered.  — 
King  V.  Harter,  (Tex.)  306:  Mason  v.  Stapper, 
(Tex.)  598. 

13.  An  assignment  of  error,  that  "the  judg- 
ment of  the  court  is  oontrarj  to  the  law  bm 
the  evidence, "  is  too  general  to  be  oonaldered. 
— Talbertv.  Dull,  (Tex.)  580. 

14.  An  assignment  that  **  the  oourt  erred  in 
its  charge  to  the  Jury"  Is  too  general  to  re- 
quire attention.- Low  T.  Tand^,  (Tex.)  6iO. 

15.  Wbereamotionforaneirtrialsetafonh 
many  grounds  for  granting  a  new  trial,  an  as- 
signment of  error  that  the  oourt  erred  in  over- 
ruling the  motion  is  too  general  to  be  consid- 
ered.—Bumpas  V.  Morrison,  (Tex.)  608. 

16.  On  appeal,  it  is  immaterial  that  no  ex- 
oeption  was  taken  to  the  finding*  of  theooort, 
when  an  esseptlop  Is  tsknn  to  the  judgment, 
and  th»  reoord  discdoses  that  the  midings  of 
fact  do  not  support  such  Judgment.— Voight 
V.  Macklo,  (Tex.)  633. 

17.  Under  Texas  supreme  court  role  B7,  re- 
quiring an  assignment  of  error  to  be  signed 
ay  the  part^  or  his  counsel,  one  not  so  tfgned 
cannot  be  considered.  —  Pordyxje  v.  Dixon, 
(Tex.)JS04. 

18.  The  oourt  will  not  refuse  to  consider  as- 
signments of  error  because  thev  were  filed 
after  the  filing  of  Uie  writ  of  error  oond,  where 
itwlll  not  prfyMloe  the  opposite  par^.— Taos 
W.  By.  Co.  r.  Qoitry,  (tax.)  96. 

Bri6&. 

19.  Under  Rules  Sup.  Ot.  Ite.  %  ntoriding 
that  appellant  shall  file  a  Mef  of  the  points 
relied  on,  confined  to  distinct  speolfications  of 
error  oontalnbd  in  the  assignments  ct  error, 
each  ground  of  error  being  separatadj  pre- 
sented and  numbered  as  are  the  aeslgnmwm 
of  error,  the  judgment  of  the  lower  oonrt  will 
be  affirmed,  where  the  assignmsnts  in  the 
reoord  do  not  contain  snob  "distinct  qieeiflea- 
tions, "  and  the  propositions  In  the  brief  are 
not  numbered  as  such  aaslgnmenta  are,  so  that 
It  is  impossible  to  tell  under  which  assignment 
either  or  any  proportion  Is  made. — Neiw  Eng- 
land Land  ft  UTa-Stoeifc  Go.  t.  qiMnbariato, 
(Tex.)  116. 

Beoorda. 

80.  Under  Ber.  St.  Tex.  1879,  act.  1879,  pro- 
viding that  the  statement  of  fkota  sluul  to 
filed  within  the  term,  or  10  days  thereafter, 
and  the  act  of  March  8, 1 8S7,  that  a  statement, 
although  filed  after  sniA  10  days,  will  be  con- 
sidered on  appeal  if  the  party  tending  the 
same  show  that  the  delay  was  not  doe  toisult 
or  laches  of  his,  and  that  such  failura  wasthe 
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remit  of  o«ases  berond  eontrol,  held,  » 
statomeat  seat  by  mi^  to  the  judge  for  ap> 
proval  5  days  after  adjourtunent  of  the  term, 
tmt  not  filed  untU  Sidayatbrteafter,  and  4» 
daya  after  the  trbd,  wUl  not  be  oonaldBred,  aa 
there  was  olearly  laohea.— Oeorga  State, 
(Tex.)». 

91.  Where  the  motion  tor  a  new  trial  ia  not 
preserved  either  in  the  hill  of  exceptions  or 
transcript,  the  supreme  court  can  examine 
only  the  record  proper,  under  act  Mo.  1885, 
providing  that  a  motion  for  a  new  trial  need 
not  be  oopied  into  the  bill  of  exoeptioiu  when 
tt  la  oopied  by  the  olezfc  Into  the  reoord.— 
State  V.  Martin,  (Mo.)  317. 

Behearlng. 

2^.  Where  a  decree  reforming  a  deed  on  ao- 
fMunt  of  a  mutual  mistake  of  fact,  when  there 
la  no  Imputation  of  fraud,  or  evidence  tending 
to  prove  the  aaine,  la  afflrmed,  a  motion  for  a 
rehearing  wUl  be  denied.— Clark  t.  Boota, 
(ArlE.)  m. 

IV.  ItevxBir. 

Points  not  in  iasu*. 

SS.  In  troepaM  to  try  tltle^  where  there  w» 
a  -plem  of  Unutatim,  and  the  answer  showed 

coverture  in  ptaintifl'a  grantor  before  the 
period  of  limitation,  and  dlsooverture  at  a 
time  within  the  period,  not  statlag  when  the 
oovertore  osaaad,  there  being  no  repUoatlon 
as  to  that  faot,  no  benefit  can  follow  to  plain- 
tiff on  Mpeal  from  testimony  in  relation  there- 
to.—Heflin  T.  Bums,  (Tex.)  4S. 

Objections  not  raised  below. 

31.  Where,  on  orosa-examlnatlDU  to  impeach 
a  witness,  extracts  from  his  evidence  are  read, 
and  questions  predicated  thereon,  and  except- 
ed to  by  defendantwlthout assigning  grounds 
for  his  objeoUon,  he  oannot,  on  wpcu,  give 
•a  a  reaaon  for  his  obJeoUon  that  tiw  wftoess 
on^t  not  to  be  reqnued  to  answer  ontil  the 
whole  of  his  ertdenoe  has  been  read.— State  v. 
West,  (Mo.)  854. 

25.  An  objection  to  the  competency  of  a  wit- 
ness, on  the  ground  that  the  other  party  to  the 
transaction  testified  to  Is  dead,  will  not  oe  oon- 
aidered  by  the  appellate  court,  when  that  spe- 
cific objection  was  not  expressly  raised  In  tlie 
lower  court— Camev  v.  Carney,  (Mo.)  799. 

96.  A  defendant wno  was  not  present  at  the 
trial,  either  In  person  or  by  attorney,  cannot, 
on  appeal,  object  to  the  suppression  of  a 
depoHtlon  at  the  trial  on  motfim  of  plsintUI. 
—Brooks  T.  Pegg,  (Tex.)  595. 

37.  An  objecttcoi  to  evidence  not  made  on 
the  trial,  or  on  motion  for  a  new  trial,  will  not 
be  regarded  in  the  appellate  court.— Orr  t. 
Wllmarth.  (Mo.)  V». 

98.  The  conduct  of  an  attorney  which  Is  not 
excepted  to  at  the  time,  and.ps88ed  on  by  t^e 
lower  oourt,  oannot  be  ooosideDed  on  appeoL 
—Smith  V.  OommoDwealtii,  (E^.)  199. 

Presamptions. 

99.  Where  a  demurrer  is  sustained,  and  two 
amended  petitions,  afterwards  made  a  part  of 
the  bill  of  exoeptlons,  are  tendered  and  reject- 
ed, and  the  aooon  tiien  dinnlssed,  the  aver- 
menu  of  both  petition  and  amended  petitions 
are  to  be  tftten  as  admitted  on  appeaL— Hog- 
en*  Adu*rT.  Hughes,  (Ky.)  18. 

80.  In  ^laetaMtt  tt  Is  Immaterial  that  tlie 


record  does  not  sfflrmathrely  show  the  land  in 

question  to  have  been  In  the  county  wherein 
the  action  was  brought :  the  oourt,  having  geor 
eral  jurisdiction,  will  be  presumed  to  hare 
r^htfuUyexerdsedit.— Scuiadv.  Sharp,  (Mo.) 

81.  The  ruling  of  the  trial  oourt,  excluding 
oertaln  records  and  papers  of  the  probate 
court,  will  be  presumed  to  be  correct  where 
there  Is  nothii^  in  the  reoHd  to  ideatlfy  or 
show  what  those  p^MTs  were.— Ouney  t.  Oar- 
OBjj  (Hp.)  739. 

88.  Where  the  reoord  shows  no  oMeoUon  to 
the  admission  of  evUenos^  it  most  be  pre- 
sumed that  none  was  made.— City  NtA.  Bank 
v.  Martin,  (Tex.)  507. 

Wei^t  and  sofflcienoy  of  evidenoe. 

SS.  Where,  In  an  action  against  ^e  presi- 
dent of  a  packet  company,  to  recover  money 
reortved  by  him  for  the  oompaoy,  the  trUu 
oourt  gave  credence  to  Us  testimony  that  all 
money  received  by  him  for  the  company  had 
been  paid  Into  the  treasury,  and  dismissed  the 
aotion,  the  appellate  ooort  will  not  disturb  the 
judgment,  no  reason  for  dlsoredittng  snob  tes- 
timony vpearlng.— Olubb  t.  Davidson,  (Mo.) 
54B. 

34.  In  an  action  to  enforoe  a  trust  deed  of 
personal  property  to  seoure  a  debt  as  against 
othw  creditors,  where  the  Instruotlons  cover 
every  phase  of  the  testimony  and  the  law,  and 
the  iui^  pass  on  all  the  facts  in  evidenoe,  the 
verdict  will  not  be  set  aside  though  the  oourt 
might  from  the  evidenoe  have  reacuied  a  dUEer- 
ent  result.— Jackson  v.  Harby,  (Tex.)  71. 

36.  Where  the  testimony  Is  confiiotlng  as  to 
whether  a  written  oontraot  contains  the  whole 
agreement  of  the  parties,  the  decree  of  the 
lower  court,  finding  that  their  full  Intention 
was  expressed  therein,  will  not  be  disturbed. 
— CookriU  V.  Sanders.  (Ark.)  881. 

80.  The  special  flndlngsofajury.llkeagen- 
eral  verdict,  cannot  be  disturbed  upon  appeal 
upon  the  ground  that  they  are  against  the 
weight  of  uie  evidence,  unless  the  error  Is  fla- 
grant.--LoDlsTlUa  ft  H.  R.  Oa  T.  Mitohall, 
(Ky.)  708. 

al.  In  actions  at  law,  the  supreme  court,  on 
appeal,  will  not  pass  upon  the  weight  of  the 
evidenoe.— Schad  v.  Sharp,  (Mo.)  MS. 

88.  When  the  evidenoe  is  conmctlng,  a  ver< 
diet  will  not  be  set  aside.— Gulf,  C.  &  8.  F. 
Ry.  Co.  V.  Greenlee,  (Tex.)  139;  Fennell  t. 
Seguln  St  Ry.  Co.  (Tex.)  4%. 

Objections  to  eridenoe. 

89.  Where  defendant  puts  in  bis  evidence, 
after  interposing  a  demurrer  to  plaintiff's  evi- 
denoe which  was  overruled,  and  the  evidenoe 
aa  a  whole  entitles  plaintiff  to  go  to  the  jury, 
the  demurrer  will  not  be  considered  on  appeal, 
-though  It  should  have  been  sust^ned  when  it 
was  Interposed.  Shbbwood,  J.,  dissenting. — 
Bowen  v.  Chicago,  B.dEE.  By. Co.,  (Mo.)  930. 

40.  Where  the  grounds  of  an  objeotlon  to 
evidenoe  are  not  suted  at  the  time  It  Is  made, 
they  will  not  be  considered  in  the  appellate 
court.— State T.Brannum,  (Mo.)S18;  Statar. 
Havens,  (Ho.)  819. 

Mstten  not  anwrmt  ot  noord. 

4L  Where  the  reoord  shows  no  exoeptlons 
taken,  at  the  time,  to  the  aotioa  of  the  oourt 
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Ju  giTlnff  and  refosing  IntteuoUoBS.  such  ia- 
•trnefeknu  will  uoi  be  rwiewed  in  toe  appel- 
late omut— State  t.  Branniua,  (Mo.)  US. 
4S.  Whera  thareooid  contalpmortatenieBt 

of  facto,  and  there  ta  ootMog  to  show  that  the 
evidence  excluded  ia  relevaat  and  mftteriaL  to 
l^pellaat'B  caae,  judgment  will  not  be  re. 
Teraed  for  auch  exoloiioiL— Harris  t.  C^enee, 

(Tex.JjflS. 

48.  When  a  judgment  la  baaed  apon  ao- 
ooonta  between  the  partiea,  and  on  appeal  tba 
transcrlDt  is  but  a  partial  one,  the  Judgment 
will  be  affirmed,  as  any  erron  appearing  might 
be  cared  by  a  compLete  tnuuKVtol— t. 
BoUnger,  (E7.)  914. 

Harmless  error. 

44.  Where  a  witaeaa  was  permitted  to  tes- 
tify, in  ng^ai  to  the  ralna  of  land*  oovered 
by  mortgages,  that  one  of  the  traoto  was,  at 

the  time  ox  their  execution,  the  subject  of  liti- 
gation, and  had  sinoe  been  lost  to  the  assign- 
ors; that  this  traot  was  worth  •13,000;  and 
that,  when  the  mortgages  were  exeoated,  the 
title  was  regardedas  good,  its  admission  oould 
not  prejudioe  the  plwitlits,  as,  whether  the 
excess  was  greater  or  less,  they  would  be  en- 
titled to  It. — Simmons  Hardware  Ca  v.  Kaof* 
man,  (Tex.)  888. 

45.  In  an  aotioa  where  a  judgment  In  a 
former  aoit  Is  sought  to  be  set  off,  It  ia  no 
ground  for  rerersal  that  parol  evidence  was 
fntroduoed  to  contradict  the  redtals  of  the 
judgment,  It  baring  been  brand  thai  It  had 
beenfuUrsatisiled.— BheIdonv.lCartin,(Tax.) 
61. 

46.  Ad  erroneous  instruotionoaauot  betaken 
adraatage  of  when  the  same  error  Is  commit- 
ted in  an  Instruction  ^yea  at  the  request  ot 
the  opposing  party.— Haxell  t.  Bank  ot  Tip* 
ton,  (Mo.)  173. 

47.  Improper  language  of  oounsel  when  ad- 
dressing the  jury,  not  objected  to  at  tlie  time, 
and  not  prejudlt^al  to  the  opposite  parte.  Is  no 
oanse  for  reversaL— OuU;  C  A  F.  Bj.  Co. 
T.  Qreenlee,  (Tex.)  iSa. 

Obtjeotiotts  waived. 

48.  An  afltdarlt  for  attachment,  made  by  an 
attorney  on  belief  that  the  matters  set  forth 
are  troe.  Is  not  a  nullity,  and,  by  failure  to  ob- 
ject, the  IrregularltT  Is  waived,  and  cannot  be 
taken  advantage  of  on  appeal. —Landf^  T. 
Lowman,  (Ark.)  18S. 

40.  When  exceptions  are  filed  to  the  compe- 
tency of  evidence,  but  are  not  called  up  by  Uie 
exceptant  to  be  acted  upon  by  the  lower  court, 
they  will  be  considered  waived,  and  excepts 
ant  cannot  complain,  on  appeal,  of  their  non- 
disposltlon.— Dickinson  v.  Oray,  (Ey.)  876. 

50.  A  mere  olerioal  error  in  the  entry  of  a 
judgment  cannot  be  assigned  as  error  on  ap- 
peal, when  no  motion  is  made  In  the  lower 
court  to  correct  it.— Id. 

7.  ErFBox  or  Appuu 

Appeal  from  ixUnnotion. 

51.  The  allovrsnoe  of  an  appeal  to  the  su- 

Sreme  court,  on  affidavit  and  bond  from  a  final 
ecree  granting  an  Injunction,  does  not  have 
the  effect  of  dissolving  the  injunction,  and  the 
lower  oourt  has  jurlBOlotion  to  punish  aviola- 
tion  of  such  decree  after  the  appML  -4tata  t. 
IHUol^  (Mo.)  781. 


VL  Tfaamaat. 

Affirm  azioe. 

52.  Where  the  appeUantfaila  to  furnish  tte 
supreme  court  wiui  a  clear  statomeat  of  Xho 
case,  and  of  the  points  to  be  insisted  on  in 
argument,  and  also  fails  to  prepara  an  ab- 
stract of  the  record  setting  forth  ao  much 
thereof  as  is  neoessary  to  a  decision,  and  the 
points  relied  on  are  not  thna  pteserred,  ia 
oompUanoe  with  the  sUtatea  and  rules  of 
court  governing  qnteala,  the  court  will  not 
examine  the  treuscribt  of  the  record,  and  give 
judgment  thereon,  but,  acting  on  the  pre- 
sumption that  the  judgment  of  the  dioalt 
court  was  oorxact,  will  affirm  it. — ^Lonx  r. 
Long,(M».)m  " 

Dismissal. 

55.  Upon  appeal  from  a  decree  dismissing  a 
bill  for  an  Injunotion  torestr^the  executTon 
of  an  ordlnanoe  tor  the  paving  ota  street,  the 
supreme  oourt  will  not  oonalder  alfldaviu  to 
the  effect  that,  since  the  appral  was  taken, 
the  paving  has  been  completed,  and  will  not 
for  that  reason  dismiss  the  bill,  but  will  act 
upon  the  record  as  it  came  from  the  court  be- 
low.—Dennlson  V  City  of  Kansas,  (Ho.)  4S9L 

54.  MIU  &  V  Code  Tenn.  %  8S77,  (Thomp.  & 
B.  i  8160.)  providing  that  "no  ^peal  shall  be 
dismissed  By  the  appellate  oourt  for  failure  to 
assign  reasons  for  the  appeal, '  has  reference 
to  oourtsoforiginaljurlBdlctiononlr:  and  the 
supreme  oouitTln  making  rules  regulating  its 
own  praetiqe,  is  not  suMect  tharMk-^ood 
T.  Frasiflr,  (Ttaa.)  14&. 

Kodifloatioa  of  Jiid«n«it. 

56.  Where  the  verdict  u  for  a  certain  sum, 
with  interest  thereon  at  8  per  cent.,  and  tJie 
judgment  is  for  such  sum,  with  intwest  at  10 
per  cent.,  on  appeal,  the  judgment  will  be  re- 
versed, and  rendered  In  the  supreme  oourt  In 
aooordanoe  irith  tile  verdlot.— Qoldbery  t. 
MoCracken,  (Tex.)  090. 

Prooeedlnca  below. 

56.  In  ejectment,  where  the  sheritTs  deed 
and  other  evidanoes  of  defendant's  title  have 
been  before  the  appellate  oourt  in  a  former 
case,  and  held  sumcleut  to  pass  title  from  the 
plaintiff,  and  where  the  rmiogs  of  the  oourt 
below  have  been  in  direct  oppoeiti(Hi  to  what 
was  ruled  by  tib»  ^ipeUate  oourt,  tiie  judg- 
ment win  be  revened.  and  the  cause  re- 
manded, that  it  may  be  disposed  <a  in  ooo- 
fonalty  with  our  former  (Hiinion,  and  defend- 
ant restored  to  possesritm  ot  the  nmmiiimi 
DoUarhide  t.  Auby,  (Ua)  988. 

Appearance. 

Sffect  oSt  see  AUaciuaeiU,  6. 

Aziuy  and  Navy. 

Right  Of  soldier  to  carry  waapona,  aee  Carnk 
ing  Weapom,  3. 


ASSON. 

Indictment. 

1.  In  an  indlotmont  ior  arson,  the  Iocim  in 
quo  of  the  houBs  boxnad  ia  allacQd  auJBalant^, 
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tiw  Bll^tlon  beSag  "ft  oertetn  lioiue  then 
and  there  occupied,  owned,  and  controlled  by 
defeodaot ; "  " toen  and  there'*  referring  to  the 
time  and  cotm^  prerloualT'  Btated.— Baker  v. 
State,  (Tex.)  36. 

2.  An  indiotment  that  defendant  homed  his 
own  house,  thereto  endangering  the  Batety 
of  houses  beloafflng  to  other  persona,  li  snfll- 
dent  wltboQt  gmng  the  names  of  suoh  other 
persons. — Id. 

8.  An  indictment  cbaiving  that  defendant 
burned  his  own  hoiue,  w  said  honse  being 
•t  the  time  Insuzed,  Is  siiffloient,  without  al- 
le^g  the  faoti  In  lelatlon  to  the  insoranoe. 


ASS  AX7LT  AND  BATTERY. 

IncUotment. 

1.  Under  an  indictment  for  an  afwravated 
assault,  defendant  may  be  convicted  ^asimple 
assault.— Foster  v.  State,  (Tex.)  064. 

8.  An  information  charging  that  defendant, 
a  female,  In  connection  with  an  adult  male, 
committed  an  aggravated  assault  and  battery 
upon  a  female,  isgood,  under  Fen.  Code  Tex. 
art.  496,  providing  thafanassaultand  battery 
becomes  aggravated  *  *  *  when  commit- 
ted by  an  adult  male  upon  the  person  of  a  fe- 
male;" as  in  assaults  all  present  and  partld- 
pating  are  principals,  and  therefore  a  female 
acting  with  an  adult  male  In  an  assault  upon 
a  fem^  is  guil^  of  an  aggrarated  auault— 
Kunp  V.  State,  (Tex.)  80i. 

Erldenoe. 

8.  Under  nioh  Information,  mileH  the  proof 
ahows  that  one  of  the  partieipatlag  parties 
was  an  adult  male,  the  oaae  Is  not  an  aggra- 
vated assault  —Id. 

4.  Defendant,  a  woman,  being  eagafied  In 
an  assault  upon  another  woman,  a  man,  with- 
out solicitation,  encouragement,  or  precon- 
cert with  defendant,  joined  in  the  assault. 
Held  that,  although  the  person  joining  in  the 
assault  was  an  adult  mala,  defendant  was 
guilty  of  a  simple  aasanlt  onhr,  nndar  said 
fltatute.— Id. 

5.  Under  Pen,  Code  Tex.  art  486^  prorldhig 
tbat,  in  Inj  oriea  caused  by  violence,  the  intent 
to  injure  shall  be  presumed,  if  tiie  person  In- 
Jured,  being  the  only  witness  to  show  the 
oommission  of  the  offense,  testify  that  de- 
fendant did  not  Intend  to  injure  her,  and  did 
not  hurt  her,  and  that  she  made  the  complaint 
because  she  was  mad  at  him,  the  evidenoe 
will  not  support  a  oonvlction. — HoConnell  t. 
State,  (Tex.)  m. 

6.  Intent  to  Injure  is  an  essential  element  of 
assault  and  battery,  defined  by  Fen.  Code 
Tex.  art.  484,  to  be  the  nse  of  unlawful  vio- 
lence on  the  pereon  of  another  with  Intent  to 
tojnre  him.— 3d. 

Tormar  oo&viotion. 

7.  Upon  an  Information  of  aggravated  aa- 
aault  and  battery,  after  a  plea  merely  of  "not 
guilty,"  defendant  was  convicted  of  simide 
assault.  The  bill  of  exceptions  states  that  be- 
fore ihe  mayor  the  defendant  pleaded  guilty 
<Kt  simple  asaaolt  "growing  out  of  the  same 
difficulty."  Held)  that  as  a  nomber  of  aa- 
•Milta  BM^gnnroatof  UMMune'*dU&oult7,*' 


and  as  onder  Code  Crim.  Proc.  Tn.  art.  59B, 
providing  that  I*  the  only  spedal  pleas  *  ♦  * 
for  defendant  are  (I)  that  he  has  been  before 
oonvioted,  legally,  in  a  court  of  competent  ju- 
risdiction! upon  the  same  aoonaatum, "  and 
article  636,  that  "every  special  idea  dull  be 
verified, "  former  oonviotlon  must  be  specially 
pleaded,  and  the  nlea  be  verified,  judgment 
will  be  affirmed.— Bamuels  v.  State,  Crex.>66<L 

AssiomcBirr. 

See  Orders. 

Rights  of  aarignee,  see  Sailroad  Conqw 
nies,  U. 

VaUdity. 

Where  money  is  due  on  a  building  contraot 
and  the  contractor  verbally  assigns  part  of 
his  claim  to  a  material-man  for  valuable  con- 
sideration, and  notice  of  the  asrfgnment  is 
given  to  the  owner  of  the  building,  the  as- 
signee acquires  a  right  to  and  interest  In  the 
fund  remaining  In  the  owner's  hands  due  the 
contractor,  whToh  is  valid  (^inst  a  lien  after* 
wards  established  thereon  by  statntoir  pro. 
oeedings.— Clark  v.  OlUespie,  (Tex.)  121. 

ASSiaNMENT  FOB  BENEFIT 
OF  ORUDITOBS. 

See,  alsdf  fmudulent  Conveyanoa. 
Attachment  lien,  see  Attachment,  B. 

BeqnlsiteB  and  validity. 

1.  An  assignment  for  the  benefit  of  credit- 
ors was  not  defeated,  or  the  Uen  thereof  af- 
fected, because  a  creditor  sued  ont  an  attach- 
ment, and  served  a  garnishee  process  on  the 
aseignee  before  the  latter  had  given  bond  and 
taken  the  oath  forthe  faithful  performanoe  of 
his  duties,  as  required  by  Gten.  St  Ky.  c  109^ 
8  1 ;  as  a  trust  will  not  be  allowed  to  fail  for 
want  of  a  trustee.  And  the  same  was  true 
where  the  assignee  was  an  incorporated  trust 
company,  with  a  ^vision  in  ita  charter  that 
in  such  oases  its  capital  should  be  the  only  se- 
curity required,  unless  requested  by  Uie  par- 
ties, or  required  by  the  court — ^Baulc  of  Com- 
meroe  v.  Payne,  (Ky.)  8B6. 

9.  A  general  assiirament  by  a  firm  of  all 
nartnerahip  and  Individual  property,  for  the 
benefit  of  all  firm  creditors  aocepting  it,  is 
not  void,  aa  against  creditors  of  the  individ- 
nal  members  of  the  firm,  as  they  can,  thougli 
not  named  In  the  assignment,  enforce  their 
righu  by  suit  against  the  assignee,  without 
having  toe  assignment  declared  Told. — Moody 
V.  Carroll,  (Tex.)  510. 

8.  An  assignment  is  not  void  because  it  di- 
rects the  assignee  to  pay,  at  first,  all  ex- 
penses, rents,  taxes,  ana  asseaementsdueaiid 
to  become  due  on  lands  until  sold.— Id. 

4.  A  deed  of  assignment,  requiring  the  real- 
due  of  the  estato,  uter  all  debts  of  every  kind 
have  been  paid  or  satisfied,  to  be  returned  to 
the  assignors,  reserves  no  benefit  In  fraud  of 
creditors,  and  Is  not  void.— Id. 

6.  Under  the  Texas  statute  of  18S8,  relative 
to  assignments  for  the  benefit  of  creditors, 
which  provides  that  no  fraudnlmt  act,  intent, 
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or  purpou  of  uslffnor  or  awlgnee  aball  de- 
feu  t£e  aMignment,  an  awlgiiiiittit  Is  not 
Toid  because  it  aathorlies  the  asslgiwe  to  sell 
on  a  credit.— Id. 

e.  Under  said  act,  a  power  oonferred  on  the 
assl^ee,  by  a  deed  of  Bsaigmnent,  to  pay  any 
in  bis  hands  after  discbargmg  the 
debts  at  aooq>ting  creditors  to  the  other  cred- 
itors pro  rata,  although  void,  does  not  render 
the  aMlgnnient  void.— Id.* 

7.  When  one  in  embarrassed  circumstances 
usUtns  all  bis  property  for  the  benefit  of  his 
creditorB,  intoDoiog  only  such  delay  and  hln- 
derance  to  his  creditors,  as  are  ioolaent  to  the 
assignment,  saob  intent  does  not  invalidate 
the  same.— Hasell  t.  Bank  of  Tipton,  (Mo.)  178. 

Freferenow. 

8.  The  delivery  of  lumber  by  an  Insolvent 
vendor,  shortly  before  an  assignment  for  the 
benefit  of  creditors,  under  contracts  on  which 
the  vendees  had,  as  required,  advanced  the 
•ntire  purohase  ntoaey  to  enable  him  to  com- 
ply with  the  otmtracL  is  not  «  preference 
within  the  Kentucky  ins(dvent  aot  of  1866, 
wbicli  provides  that  every  sale  made  in  ocm- 
templauon  of  Inaolvencr,  and  with  the  inten- 
tion to  prefer  some  cremtors,  shall  operate  as 
an  assignment,  and  inure  to  the  benefit  of  all 
his  creators.— Vinoent  v.  HcAlpln,  (I^.)  873. 

.9.  In  order  to  avoid  a  transfer  or  preference 
on  the  ground  that  it  is  made  '*ln  contempla- 
tion of  the  assignment,**  etc,  under  section 
9  of  the  Texas  assignment  aoL  (Saytos,  Civil 
St.  art.  65,)  the  transfer  must  have  been  eze- 
cntedj  or  the  prefereaoe  given,  with  intent 
then  formed  to  make  tbio  assignoient,  it  Is 
not  sufficient  that  the  as^gnor  at  the  time  had 
the  assignment  under  consideration. — Sim- 
mons Hardware  Co.  v.  Kaufman,  (Tex.)  288. 

10.  The  word  "purchaser,**  in  section  9  of 
the  Texas  assignment  act,  providing  Xha.t  "if 
ttshallappear  •  *  *  tnatthepundiaserof 
any  such  proper^  bought  the  same  of  the  as- 
■l^Dor  in  good  f^th,**  eto.,  includes  mort- 
gagees for  value.— Id. 

Tkond. 

11.  Where  a  creditor  corporation  procured 
from  its  debtor  a  trust  deed  to  secure  its 
cilafaL  and,  on  this  being  discovered  by  other 
endltors,  tiiey  threatened  proceedings  in 
hankrapuT'  unless  such  trust  deed  was  re- 
leased, and  thereupon,  by  consent  of  all  par- 
ties, the  creditor  and  the  debtor  conveyed  all 
the  letter's  assets  to  an  sssignee,  who  was  to 
act  for  the  creditors,  and  who  gave  bonds  for 
the  faithful  performance  of  the  trust,  and 
who  afterwards  made  distribution  of  all  as- 
eeu  realized,  but  who  was  not  able  to  dispose 
of  the  land  for  nearly  three  yem,  a  suit  by 
such  creditor  to  set  ande  the  said  oonveyanca, 
and  for  the  enfoioement  of  its  trtist  deed,  on 
the  ground  that  the  conveyance  was  obtained 
on  false  and  fraudulent  representation,  should 
be  dismissed.— Mollne  Flow  Oo.  v.  Wenger, 
(Mo.)  404. 

12.  In  an  action  by  the  assigoee  to  set  aside 
a  mortgage  made  shortly  before  the  assign- 
ment, the  court,  on  the  issue  of  fraud,  found 
that  the  notes  for  which  the  mortgage  was 
given  were  for  a  valid  indebtedness;  t£at  the 
value  of  the  land  mortgaged  was  not  much  in 
iouessof  thedebti  that  it  did  not  i^pMr  that 


the  excess,  It  any,  after  p^tng  the  deibt,  wia 
to  be  reserved;  and  that  the  mortgagees  acted 
in  good  faith.  Held,  tiiat  the  findings  cm  the 
issue  of  fraud  were  full  and  sufficient.— Sim- 
mons Hardware  Co.  v.  Kaufman,  <Tex.}  2^ 

15.  Defendants,  oommiasion  marohaats.  dis- 
posed of  a  large  amcnmt  oC  goods  for  their 
own  benefit,  <m  whieh  th^y  had  glYva  vrare- 
house  reoelpu  as  collateral  Mcorlty  for  money 
borrowed,  and,  when  the  debts  wex«  due,  prp. 
cnired  an  extensicm  for  the  ostenslhte  purpose 
of  enabling  them  to  sell ,  and,  during  tiie  con- 
sideration by  the  creditors  of  a  proposition 
for  a  oompoutlon,  left  their  place  of  busineei 
to  prevent  inquiry  as  to  the  conditltm  of  the 
business,  and  afterwards  asrigned  and  left  the 
county,  fteid,  that  the  assignmeDt  was  s 
scheme  to  obtain  an  advantageous  settlement 
and  evade  the  peoalty  of  the  criminal  law,  and 
fraudulent  and  void,  and  not  affected  by  the 
facts  that  It  made  a  ratable  diatributiou  at 
the  property,  and  the  assignees  and  creditors 
were  free  from  fraud.  Pbtoh,  C.  J.,  ^ssent- 
ing.— Bank  of  Commerce  v.  Payne,  (Ky-)  ^56. 

14.  Where  plalntifF  bank  sent  Its  president 
to  a  meeting  of  defendauVs  creditors  very 
soon  after  an  as^snment  had  been  made  by 
defendants,  plafnuff  was  not  estopped  from 
attacking  the  asslgmnent  as  fraudulent, 
thereafter,  because  the  president  at  the  meet- 
ing assented  to  a  resolution  directing  the  as- 
signee to  proceed  to  collect  and  apply  the 
property  under  the  assignment,  when  it  was 
shown  that  the  creditors  at  the  time  were  not 
fully  advised  of  the  fraudulent  oondnotof  the 
debtors.— Id.- 

ZdabilltleB  of  tiilrd  penMma. 

16.  Vendees  who  advanced  money  to  enable 
their  vendor  to  comply  with  a  contract  tor  the 
sale  of  limiber,  but  received  lumber  hi  excess 
of  that  oontraoted  and  j^dA  for,  are,  on  in- 
solvenoy  of  the  vendor,  aooountable  to  his 
creditors  for  so  much  as  they  received  In  pay- 
ment of  an  old  account. — VincjentT.  SbsAIplQ, 
(Ky.)  878. 

Bights  of  oredUton. 

16.  Certain  creditors  of  one  who  had  made 
an  assignment  for  the  benefit  ot  creditors 
brought  an  action  In  the  name  of  the  assignee, 
who  had  refiised  to  bring  it,  to  set  aside  cer- 
tain mortgages  executed  by  the  assigoor. 
Subsequently  the  assignee  was  removed,  and 
another  ^pointed,  who  intervened  in  the  suit 
as  a  party  plaintiff,  and  adopted  the  allega- 
tions and  jomed  in  the  prayer  of  the  creditors' 
iwtltion.  Thereupon  the  court  dismissed  the 
creditors  from  the  case,  and  allowed  It  to  pro- 
ceed In  the  name  of  the  subsUtuted  aaaignee. 
Held,  that  aa  thB  asalpiea  waa  anthoriaed  by 
statute  to  igoaooute  the  snlt,  and  to  represent 
the  interest  ot  the  creditors,  the  court  did  not 
err  in  dismissing  as  to  them. — Simmcma  Hard* 
ware  Co.  v.  Kaufman,  fTex.)  283. 

17.  WherecreditorsofooevhohadBwdean 
assignment  tor  the  benefit  ot  creditors  had 
taken  a  mortgage  to  secure  notea  whkdi  they 
held  against  him,  the  fact  that  they. presented 
to  the  assignee  a  claim  for  a  balauoe'  due  on  an 
open  account,  and  received  a  dividend,  ^nofc 
constitute  a  relinanislmient  or  dfeofaarge  of 
th^  seonribr  for  the  notes.— UL 

18.  Property  tranaterred  to  an  ualgBeebf 
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ft  valid  aulgmnent  for  the  benefit  of  creditors 
Oftimot  be  reached  by  gamishmeat  until  the 
trnat  has  been  folly  executed. —Moody  T.  Car- 
roll, (Tex.)  610; 

ATTAOHMBNT. 

AfSdavit,  see  Appeal,  4. 

Property  subject  to,  see  Homottead,  4,  B. 

Orounds. 

1.  Where  debtor*,  In  failing  oironnutanoes, 
left  their  ^aoe  of  basliieM,  and  went  into  an- 
other ooonly  for  two  months,  to  prevent  In- 
quiry and  inveetigation  by  oredltors  as  to  the 
true  condition  of  their  affairs,  and  to  await  the 
action  of  creditors  on  a  proposition  to  main  a 
oomposttion  set^ement,  and,  upon  its  rejec- 
tion, assigned,  and  at  once  went  to  Canada,  the 
case  was  within  the  meaning  of  Civil  Code  Ky. 
1 194,  snbsec.  4,  providing  for  an  attachment 
against  defen^ints  who  nave  left  the  connty 
01  their  residence  to  avoid  service  of  summons. 
—Bank  of  Commerce  v  Payne,  (£y.)  860. 

3.  Where  defendants,  oommlsnon  and  ware- 
house menibants,  sold,  for  th^  own  benefit 
and  without  thelrcreditors'  oonsent,  goods  for 
which  warehoose  receipts  had  been  given  as 
collateral  security  for  money  borrowed.  It  was 
ground  for  an  attachment,  under  Civil  Code 
Ky.  {  104,  subeec  7,  providing  for  an  attach- 
ment against  one  who  disposes  of  his  property 
with  the  fraodulent  Intmtt  to  (Awat,  hinder,  or 
delay  creditors.— Id, 

Affidavit. 

8.  Where  an  affidavit  for  attachment  oon- 
ti^s  the  essentials  of  a  complaint,  the  absence 
of  the  separate  complaint  required  by  the  stat- 
ute is  not  a  defect  tnat  goes  to  the  j  urisdiction 
or  power  to  tssaethe  order  of  attachment,  but 
is  an  irregularity  only,  subject  to  be  cured  by 
amendment— Lehman  V.  Lowman,  (Ark.)  187. 

4.  Where  debtors  make  an  assignment,  and 
exempt  therefrom  such  property  as  they  are 
entitled  to  under  the  exemption  laws,  and  a 
creditor  snbsequently  sues  out  an  attachment, 
and  the  debtors  make  no  claim  to  the  exempt 
property,  the  court  should  apply  it  to  plaln- 
lifra  debt,  the  assignee  having  no  interest 
therein.— Bank  of  Commeroa  r.  P^yna,  (Ey.) 
806. 

6.  An  attachment  levied  on  defendant's  land 
after  an  assignment  of  idl  Us  estate  for  the 
benefit  of  his  creditors  create*  no  lien  as 
M«inst  the  creditors.— Ketheroutt  v.  Herron, 

^y.)  18. 

Appearanoe  of  defendant. 

0.  In  an  aoUon  wherein  an  attachment  was 
Issued,  where  there  was  no  personal  service 
of  process,  but  where  defendant  appeared  by 
oounseL  and  answered,  not  controverting 
l^aintifTs  claim,  the  latter  was  entitled  to 
personal  Judgment,  whether  the  attachment 
was  sostwnea  or  not.— JSank  of  Commeroe  t. 
Payne,  (Ey.)  SOU. 

Intervention. 

7.  A  petition  on  Intervention  In  an  attach- 
ment suit  by  a  portion  of  the  subsequent 
attaching  creditors,  which  seeks  to  have  the 


claim  of  the  first  attaching  creditor  declared 
fraudulent  as  to  all  subsequent  attaching  cred- 
itors, and  to  have  the  fund  distributed  among 
the  latter  according  to  priori^  of  their  liens, 
does  not  warrant  a  Judgment  declaring  the 
claim  of  such  first  attachli^  creditorTraudu- 
lent  as  to  oredltors,  and  directing  that  a  suffi- 
cient amount  of  the  fnndthat  would  otherwise 
have  gone  to  the  full  payment  of  bis  claim  be 
applied  to  the  satisfaction  of  the  cAaims  of  the 
Intervenors,  and  the  ronainder  anilled  to  tba 
claim  of  such  first  attaching  crecDtor,  as  such 
judgment  Ignores  thenon-Interveningattach- 
Ing  creditors.— Cook  v.  Pollard,  (Tex.)  612. 

B.  All  creditors  whose  Interests  are  to  be 
affected  by  the  decree  should  be  made  parties 
to  an  inteirention  In  an  attachment  suit  which 
seeks  to  have  the  claim  of  the  attaching  cred- 
itor therein  declared  fraudulent  as  to  all  sub- 
sequent attaching  creditors,  and  to  have  the 
fund  distributed  among  the  latter  according 
to  priority  of  their  Uens.— Id. 

Wrongfbl  attaohnwnt. 

9.  In  an  action  against  a  sheriff  for  wrong> 
fullv  attaching  goods,  where  the  attaching 
creditors  are  made  parties,  and  they  had  given 
an  indemnifying  bond  gainst  all  "loss,  costs, 
charges, "  etc.,  tnat  might  arise  or  be  incurred 
by  the  levy  of  such  attachment.  It  Is  not  error 
to  enter,  for  the  sheriff,  a  judgment  for  $100 
sg^nst  such  creditors  for  attorney's  fees  ex- 
pended by  him  in  defending  the  suit  before 
the  coedltors  appeared.— Schmlck  v.  Noel, 
(Tex.rsa. 

10.  In  an  action  for  damages  for  wrongful 
attachment  of  property  claimed  by  defenoimt 
to  have  been  conveyed  to  plaintiff  in  fraud  of 
creditors,  the  burden  of  proving  fraud  rest* 
on  defendant.-- Freiberg  v.  Elliott,  (Tex.) 

11.  When  exemplary  damages  are  claimed, 
the  materiality  of  allegations  as  to  actual 
damages  contained  in  the  complaint  wUl  not 
be  considered  on  demurrer,  as  the  allegations 
may  be  looked  to,  to  show  aggravating  clr^ 
cumstances.— U. 

12.  In  an  action  for  damages  for  wrosgfol 
attachment  of  property  claimed  by  defendant 
to  have  been  conveyed  to  plaintiff  In  fraud  of 
creditors,  the  court,  instmctlng  ttuit  sales  of 

firoperty  by  insolvent  debtors  to  defraud  ored- 
tors  are  void,  does  not  err  In  defining  Insolv- 
ency ;  that  being  a  material  issue.— Id. 

18.  In  an  action  for  damages  for  wrongful 
attachment,  a  charge  Is  not  erroneous  in  stat* 
ii^,  mere^  In  a  general  way,  what  facta 
would  furmsh  a  bans  for  actual  damages,  and 
instructing  the  jury,  if  they  believe  plaintifls 
entitled  to  such  damages,  to  find  for  them  the 
value  of  the  goods  at  the  time  of  the  seizure, 
with  interest;  defendant  having  made  no  re- 
quest to  the  court  to  charge  dlmrently.— Id. 

BAIL. 

When  allowed. 

1.  Evidence,  In  a  murder  trhd,  that  defend- 
ant and  deceased  had  a  ouarrel  resulting  from 

defendant's  fondness  for  deceased's  wife; 
that  the  two  met  on  the  sidewalk,  and,  after 
loud  words,  ^fendant  shot  deceased  four 
time*,  t^e  latter  ahw  firing;  the  testimony  ba> 


Digiiized  by 


Google 


953 


IHDKZ* 


lag  oonfliotlng  u  to  which  drew  his  weapon 
flnt, — doet  ntft  uitlkorixe  tbe  ref uul  of  mU. 
—Ex  parte  Suddath,  (Tex.)  479. 

2.  A  womaa  and  her  Bon,  who  had  diapoa- 
•eiaed  relator's  Utpaat  from  a  house  dauDed 
both  b]>her  and  relator,  were  in  the  eTening 
ttKrdWj  ezpdled  thereirom,  and  led  oH  by 
two  maaked  men  persoaatlnig  ofQoera,  and  a 
tew  lUja  afterwaroa  fonnd  murdered,  and  re- 
lator was  arreated  and  held  wlthoat  biUl, 
tiiough  he  proved  an  alibi  by  several  wit- 
nesses. Beld,  that  relator  was  entitled  to 
bail.— Bz  pule  Qallaber,  (Tex.)  4S1. 

Belease  of  mretj. 

8.  The  surrender  of  the  principal  in  a  for- 
feited reoognlunoe,  after  entry  of  judgment 
nisi  thereon,  wIU  not  release  tbe  sureties 
from  the  penalty  of  such  reoogntiance.— Lee 
T.  State,  (Tex.)  377. 

A.  Under  Code  Crlm.  Proo.  Tex.  art  455, 
proTidingthatif,  before  final  Judgment  is  en- 
tered against  the  balL  the  pruiolpal  in  a  for- 
feited bond  appear  or  be  aRMt«d,  and  lodged 
in  jail,  the  court  may  remit  the  whole  or  part 
of  the  sum  specified  in  the  bond,  the  court 
may,  when  such  principal  appears  after  iadg- 
ment  nl»l  thereon,  remit  a  portion  of  the 
penalty,  and  enter  Judgment  for  a  part 
thereof. — Id. 

B.  Snretiea  on  a  t^l-bond  oanDot,  In  an  ac- 
tion thereon,  defend  on  the  ground  that  the 
Indictment  agabist  thalr  prinmpal  was  bad.— 
Id. 

Bailment. 

See  Carrlen. 

BANKS  ^ISm  BAStSXSQ. 

Collections. 

1.  Where  a  note  is  left  with  the  teller  of  a 
bank  for  collection,  and  the  baok  receives  the 
money  therefor,  but  ttie  teller  deposits  the 
amount  in  his  own  name,  the  bank  Das  notice 
as  to  the  ownership  of  said  note  through  its 
teller,  and  is  liable  to  the  true  owner,  although 
■aid  note  was  payable  to  tbe  order  of  said 
teUer.— City  Nat.  Baok  v.  Uartln,  (Tex.)  507. 

liiability  of  directors. 

&  In  an  action  by  depotitora  in  a  bank 
against  the  directors  personally  for  loss  oooa- 
dmted  by  a  defaulting  caahler,  who  owned  a 
one-fifth  interest,  and  was  the  leading  spirit 
In  the  bank,  a  man  of  reoc^Ixed  business 
ability,  and,  aa  was  supposed,  of  the  highest 
Integrity,  it  appeared  that  for  nine  years  he 
had  been  making  false  entries,  and  had  em- 
bezzled a  large  amount-,  that  the  services  of 
the  directors  were  gratultons;  that  at  the 
merger  of  an  old  bank  in  a  new  one  no  new ' 
books  had  been  opened,  thus  enabling  the  i 
cashier  to  conoeal  his  former  defalcations,  but 
there  was  nothing  to  exolte  aoaploion  as  to 
tiie  oaohiar'a  honaity,  thefrauda  being  perpe- 
trated by  false  entries,  which  made  the 
weekly  Butementa  apparently  correct;  that 
the  duties  of  cashier,  book-kecmer,  and 
teller  were  all  performed  by  the  wfwilting 
cashier.  Held,  that  the  directors  were  not 
liable.— Savings  Bank  of  LoidaviUa'a  AasigOM 
T.  Caperton,  {Kg.}  SSS. 


8.  In  such  case,  the  fitct  that  bonds  batoaf- 
ing  to  one  of  the  directors  were  used,  in  his 
absence,  by  the  oashior,  in  his  statement  aa 
to  the  condition  of  the  bank,  as  buk  assets, 
the  bank  being  accustomed  to  Invest  in  like 
bonds,  does  not  indicate  aegUgenoe  <m  the 
part  of  the'diieotora  in  their  faUtire  to  ex-' 
amine  the  books  to  see  to  whom  the  bonds  had 
been  duwed,  there  being  BO  auqiflloii  of  ths 
oaahter'8  mtegrity.— Id. 

4.  In  such  ease,  the  bank  being  nm  ln  two 
departments,  as  a  savings  bank  uid  a  oom- 
mweiat  bank,  tbe  direotora  are  not  guilty  of 
neglect  In  plsioiiig  certain  Oonda  belonging  to 
the  savings  ^e  of  the  bank  with  a  New  York 
bank  for  the  pnrpoee  of  enabling  the  bank  to 
draw  on  New  York  when  neoeassry,  whidi 
bonds  the  defaulting  cashier  afterwaidi 
pledgee  to  raise  money.— Id. 

5.  In  an  aotlon  by  depoeltCHS  against  the 
directors  of  a  bank  to  hold  them  peiwHialiy 
liable  for  defalcation  of  a  caahler,  vm  boidm 
Is  upon  plaintifEs  to  ahow  a  want  ot  dtUgeaoa 
on  tbe  part  of  tbe  directors  in  diaoovartng  the 
fraud.— Id. 

Nattonftl  bnk»— Beorganiiation , 
8,  In  s  salt  to  o(dlaet  taxes  tvoma  banking 

corporation,  defendant  claimed  exemption 
virtue  ot  a  clause  In  Its  charter.  No  books  w 
the  corporation  proving  organisatloD  raider 
the  charter  were  produoed,  rat  it  waa  provad 
bv  parol  that,  shortly  after  tiis  charter  was 
obtained,  an  ornnlxatlon  waa  made,  and  the 
franchise  tranuerred  by  the  ^vaidsnt  and 
directors  to  a  purchaser,  out  no  oertUeates  of 
stock  were  Issued.  The  legislature  recog- 
nized the  existence  of  the  corporation  by  an 
act  changlDg  Its  tUw,  after  whidi  the  wgan- 
itation  was  maintained,  ofBcm  elected,  stock- 
books  kept,  stock  sabacrlbed,  oertifioatea 
made  out,  and  a  bulking  business  carried  on, 
until  Interrupted  by  the  late  war.  HeUt 
sufflcient  evidence  to  show  organization  un- 
der the  charter,  and  transfer  of  the  outtal 
stock  from  the  original  corporators ;  tbe  usn* 
anoe  of  oertiflcates  of  stock  not  beuig  nsien- 
tlal  to  oorporate  organization  or  to  transfer  of 
the  capital  stock.— State  V.  Butler,  (Twin.)  5M. 

7.  In  such  case  It  appeared  thi^  after  the 
war,  the  stock  was  owned  by  three  peraons, 
two  of  whom  sold  th^  interests  to  toe  third, 
who  transferred  a  portion  to  others  to  enable 
them  to  become  directors;  after  wUcdi  thore 
were  subscriptions  to  the  stock,  elections  of 
officers  and  directors,  and  a  rwular  banking 
business  transacted,  until  the  failure  of  tho 
bank.  It  did  not  appear  that  any  books  for 
the  transfer  of  stock  were  kept.  The  legisla- 
ture again  recognized  the  oorporate  existence 
of  thelnBtltutton  bvan  act  changing  Its  namcu 
Held  sufficient  eviaenceof  the  transfer  of  the 
capital  stock  to  the  parties  reorganising  the 
bank,  and  of  their  light  ot  sncoesslon  to  the 
privileges  conferred  by  the  original  chartw. 
— ^Id. 

8.  Sidd  bank  made  as  ssslsnni«it,  under 
which  all  its  property  waa  sold  and  its  debts 
paid;  the  stockholders  then  assisted  their 
stock  to  tmstees  for  the  stockhMoen  ot  an 
inaoranoe  OMnpacy,  who  subscribed  the 
amount  ot  their  stodc  in  the  insurance  com 
pany  to  the  stock  of  the  bank,  paying  In 
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thereon  all  the  Mweto  of  the  company  and 
ithe  rcaldtie  of  their  subaoription  in  cub.  The 
inmranoe  oompany  was  wound  up,  and  its 
•took  cftoMled,  after  which  the  banli  was  re- 
■organised  by  the  new  stookholden,  and  busi- 
ness oairied  od  under  a  new  name,  under  an 
act  passed  by  the  legislature  after  the  sale. 
Mela,  that  the  transaction  vraa  not  that  of  a 
•ooTporation  created  for  one  business  doing  an- 
other, nor  the  absOTption  of  one  oorporation 
another;  bat  wia  a  sale  1^  the  stook- 
holders  in  one  oorponrtlon  of  Uielr  stock 
therein  to  the  stookhotders  of  another  oorpo- 
ratioD  in  their  Individual  oapacltiea,  and  that 
It  Toeted  them  with  all  the  corporate  prlW- 
leges  oonf&rred  \iy  the  original  charter, 
ToBVar,  G.  J.,  dlaaeiating.— Id. 

BENEVOLENT  SOOIBTZES. 

What  are. 

An  association  whose  object  is  to  enable 
Jttembers  to  accumulate,  by  small  monthly 
contributions  tnm  their  savlngB,  a  fund  out 
of  which  they  can  secure  homes  for  themselves 
and  families,  witii  a  capital  stock  of  «1,000,- 
000,  divided  Into  10,000  shares  of  $100  each, 
caoDot  be  considered  as  a  benevolent  associa* 
tion,  and  therefore  exemptfrom  Incorporation 
tax,  under  AoU Mo.  18S7,Sia,  providing:  "As 
building  associations  are  onlysggreffsuons  of 
laborers, "  eta,  which  start  wltfoat  any 
paid-up  capital,  and  as  the  members  only  pay 
montluy  assessments  in  proportion  to  shares, 
for  the  purpose  of  furnishing  a  home  to 
■«ach  in  turn,  which  assessments  stop  when 
every  member  has  a  h<ane,  thw  are  benevo- 
lent associations  as  mentioned  In  article  lOi  i 
£1,  of  the  state  constitution,  and  shall  be  ex- 
empt ticm  pigment  of  the  incoiporation  tax 
menttoued  in  taSA  urt/UHa  10,  t  at— State  t. 
XcOratii,  (Ha)  m. 

Bill  of  BxceptionB. 

See  ExceptlOM,  BUI  of. 

Bills  and  Notes. 

See  IfesnMable  InstrumenU. 

Bonds. 

43ee  Principal  and  iSurety. 
Liability  on  bonds,  see  Bhenjt  and  Consta- 
7. 

BOXTNDABIBS. 

On  water-ooursea. 

1.  Id  an  action  between  two  adJoliUng  own- 
ers to  try  title  to  land,  it  appeared  tOAt  the 
north  bank  of  a  certain  stream  was  the  bound- 
ary liue  between  the  parties.  There  was  evi- 
dence that  the  parcel  in  controversy  was  an 
island  during  high  water  but  that  the  main 
ehaonel  had  been  on  the  south  ^de  of  the  Isl- 
and at  the  date  of  the  deeds  under  which  the 
parties  cdaimed,  but  by  a  sudden  freshet  had 
ttooe  been  diverted  to  the  opposite  aide. 


Held,  that  the  ownership  of  such  island  de- 
pended npon  the  location  of  the  main  channel 
at  the  time  of  the  execution  of  the  deeds  de- 
scribing the  north  bank  as  the  boundary  line, 
and  was  not  affected  by  the  diiftiug  of  tba 
stream  to  the  other  channel.— Degman'y.  IS- 
liott,  (Ky.)  10, 

5.  A  patent  calling  to  run  with  the  mean- 
ders of  the  Cumberland  river  passes  title  to 
the  bed  of  the  river  to  the  middle  of  the 
atraam.  unless  the  terms  of  the  grant  dearly 
limit  the  grantee^s  right  of  property  to  the 
margin  of  the  river,  with  the  usufruct  of  the 
water  to  the  middle  of  the  stream,  subject  to 
the  public  easement  of  navigation,  and  to  the 
usutruotuary  rights  of  other  proprlet(»s  above 
and  below.— Kentuol^  Lumber  Co.  v.  Green, 
(Ky.)  4».» 

Beoognltion. 

8.  Mere  occupation  for  tO  years  by  adjoin- 
ing proprietors,  Mnder  a  mistake  as  to  the  lo- 
cation of  a  fence,  is  not  sufBoient  evidence 
from  which  to  Infer  an  agreement  to  hold  to 
said  fence  regardless  of  the  true  line. — Schad  ■ 
V.  Sharp,  (MO.)  M9. 

Adverse  possessioa. 

i.  One  of  two  proprietors  of  adjacent  tracts 
claimed  title  beyond  the  boundary  line  hy  ad- 
verse possession;  his  occupancy  consisting 
merely  In  occasionally  cutting  and  removing 
timber,  and  in  raising  one  crop  of  turnips, 
without  having  iudowd  any  of  the  paroel  In 
controveray.  Held  not  aumcient  to  aoouire 
title.— Degmu  t.  BUiott,  (Ky.)  10.* 

Eridence. 

6.  Where  field-notes  in  a  bond  for  title  did 
not  definitely  cover  the  land  conveyed,  but  it 
appeared  that  the  grantor  had  no  other  land 
in  the  same  county  on  a  certain  creek,  and  the 

surveyor  on  trial  identUed  the  land  as  de- 
scribed by  calls,  and  the  court  baiied  its  find- 
ing, as  to  the  identity  of  the  land,  on  other 
evidence,  an  objection  to  such  evidence  and 
finding,  without  pointing  out  the  reasons,  will 
nc^  be  considered.— Sickela  v.  Eppa,  (Tex.) 

BKIBEB7. 
What  oonstitutes. 

1,  A  constable  who  arrests  a  person  without 
a  warrant,  on  an  unsworn  charge  of  theft, 
and  then,  in  consideraUoQ  of  $SS  paid  by  the 
prisoner's  father,  allows  him  to  escape,  is 
guilty,  under  Pea.  Code  Tex.  art.  136,  for  ac- 
cepting a  bribe,  and  punishable,  under  article 
138,  for  permitting  the  prisoner's  escape  in 
consideration  thereof,  thouflii  the  arrest  was 
lllegaL— Moseley  v.  State,  (Tex.)  eoa. 

Indictment. 

2.  Under  Rev.  St  Mo.  %  1470,  making  it  a 
felony  to  glw  money  or  other  valuable  con- 
sideration to  Any  omoer  with  inteat  to  influ- 
ence him  to  give  or  procure  any  appointment, 
otBce,  or  trust,  an  Indictment  for  bribing  a 
mayor  to  appoint  defendant  to  a  municipal 
ofllce  ia  suffiolent  that  ohargea  that  a  certain 
person  held  the  offloe  of  mayor,  and  had  the 
power  to  appoint  to  the  office  sought,  and  that 
mfeodant  old  tetoaiously  give  him  935  to  cor- 
ruptly  influence  said  mayor  to  aMK>int  and 
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prooore  for  him  a  oarUin  office;  and  ttianot 
neoeuarr  that  It  aver  that  defaodant  was 
elisible  to  the  offloa.  fltte  t.  G^nOuun,  (Mo.) 
91L 

Instrnotlonfl. 

8.  At  the  trial  of  an  indiotment  for  brtbinR 
a  major  to  appoint  defendant  to  a  manlolpal 
crfBoe,  It  was  error  to  refuse  an  iutrootloti  for 
defendant,  in  aubatanoe,  that.  In  order  to  oon- 
Tict,  the  state  must  prove  aJBnnatively,  and 
by  GOmpeteDt  eridenoe,  that  defendant,  with- 
in three  years  of  the  finding  of  the  Indictment, 
did  pay,  or  offer  to  pay,  the  mayor  money, 
fratntty,  reward,  or  other  valuable  conatder- 
atlon  mth  intent  to  Induce  him  to  appoint  de- 
fendant to  the  office,  and  at  the  time  the  per- 
son bribed  was  an  officer,  and  had  authority 
to  make  socA  appointment.— Id. 

Brokers. 

See  Factors  and  Broken. 

BTTBaiiABT. 

Brldenoe. 

1.  A  Btore-bouse  was  burglarioud^  entered, 
and  certidn  articlei  of  merchandise  taken 
therefrom.  Shortly  thereafter  similar  arti- 
cles were  found  in  the  possassioQ  of  defend- 
ant who  explained  his  possession  by  saving 
he  had  purchased  them  at  another  store,  tnere 
being  proof  that  other  merchants  in  the  coun- 
ty kept  simitar  articles.  Held,  the  proof  did 
not  warrant  a  conviction. — Morgan  v.  State, 
(Ter-J  «8.» 

S.  Proof  that  a  house  was  burglariously  en- 
tered, and  oertaln  articles  stolen  therenrom, 
which  were  soon  after  found  In  the  possession 
of  defendant,  who  appropriated  them  to  hie 
own  use,  and  made  no  explanation  of  his  pos- 
session, will  warrant  a  conviction.— Id.  487.** 

8.  Upon  an  indictment  alleging  burglary  in 
the  nu[ht-time,  there  cma  be  no  oonviotion 
wlMre  the  offense  was  committed  In  tbe  day- 
time.—Quynes  T.  State,  (Tex.)  887. 

Instraotloim. 

4.  Upon  trial  for  burglary  and  larceny, 
where  It  was  shown  that  some  of  the  stolen 
property  was  found  In  defendant's  possession 
the  day  after  the  burglary,  and  he  mtroduoed 
evidence  tending  to  show  an  atlM,  an  instruo- 
tlon  that  where  stolen  property  is  so  fonnd,  If 
the  possessor  falls  to  account  for  his  posses- 
sion in  a  manner  consistent  with  his  inno- 
cence, he  is  presumed  to  be  a  thief,  is  errone- 
ous, because  it  excludes  the  evidence  of  an 
olfbt  from  the  oon^deratlon  of  the  junr.— 
Bute  T.  North,  (Mo.)  79».* 

OAHRIEHa 

I.  Cabrikbs  or  Goods. 
IL  Cabbubs  of  PsasiMOiBS. 

L  Camims  or  GooDt. 

UabUity  fbr  low. 

1.  In  an  action  ag^nst  an  enrols  oonnany 
for  a  thortaga  In  a  paekaga  of  moneiy  wUt- 


ared  to  it  for  transportation,  where  the  re- 
oeipt  for  snob  padiase  oontalned  a  clause 
making  the  presentaUon  of  a  written  claim 
for  any  losa  within  80  days  from  dale  of  re- 
ceipt a  condition  ^wedent  to  reoovery  Uiere- 
for,  and  th««  waa  evldenee  exoasiDg  jOaia- 
tUtM  tor  their  d^y  in  making  aneh  claim, 
which  waa  made  as  soon  after  discovery  of 
tbe  shortage  as  was  reasonably  posriUe,  an 
Instruction  that  there  shOQld  be  a  strict  oom- 
pUanoe  by  plaintiff  with  the  letter  of  sneh  re- 
oeipt,  before  he  oouM  raoOTOT,  is  error.— 
Qlenn  v.  Southern  Rxp.  Co.,  (Traa.)  160.* 

Live-stock  Bhipments. 

3.  A  rtilroad  company  la  UaUe  for  delay  In 
tranqMnrUngoaCUeaoo^ptedbylt  fOroan^ugs^ 
regaraless  of  a  spedal  contract  made  with  toe 
Bhipper  Umlting  Its  liability  to  injuries  result- 
ing from  willful  negUgenoe.  FcHlowing  Rail- 
wsy  Co.  T.  Bwria,  '28.  Vf.  Bep.  fi74^M&w>arl 
Fao.  By.  Co.  t.  Cornwall,  CE^)  ftlS.* 

&  Whether  an  agi«ement  between  a  rail- 
road oompany  accepting  cattle  for  sfa^ment 
beyond  lU  line  and  ihe  uiipper,  requiring  the 
latter,  as  a  condition  preoedent  to  his  right  to 
recover  for  any  loss  or  injury,  to  give  notice 
to  some  agent  of  the  company  before  the  re- 
moval of  the  cattle,  is  reasonable,  depends  on 
whether  tbe  compainy  had  an  agent  to  whom 
notice  could  be  given  near  tbe  place  of  deliv- 
ery ;  and  an  answer  in  an  action  against  tbe 
company,  setting  up  such  contract,  but  maJdng 
no  ^legation  on  uiis  latter  subject,  ia  bad. 
Following  BaUway  Co.  v.  Harria.  9  S.  W.  B«pk 
574.-Id. 

4.  In  action  by  a  shipper  against  a  oom- 
mou  carrier  for  oegligeaoe  in  transporting 
cattle,  the  court  {woperly  refused  to  instruct 
the  Juiy  that  "If  any  oattle  ware  injured,  or 
had  died  from  the  effects  of  being  OT«rbeated 
on  account  of  hot  weather,  then  plaintiff  could 
not  recover, "  the  Juir  having  been  instructed 
that  defendant  would  not  be  uable  for  any  loss 
not  caused  by  want  of  oare,  and  there  being 
evidence  of  negligence  by  defendant  In  water- 
ing the  oattie,  such  instruction  might  tend  to 
mislead  tbe  jury  by  eliminating  tbe  oonditiDn 
of  tbe  weather  in  aetermiuins  the  quaation  of 
want  of  care  by  defendants  m  aupplying  the 
cattle  with  water.— Id. 

5.  When  live-stock  is  shipped  on  a  railroad 
under  a  contract  limiting  the  carrier's  re- 
sponsibility, and  by  agreement  the  oonsignor 
travels  on  the  same  train,  and  feeds  and  takes 
charge  oftheanlmals  while  in  tranait,  the  bur- 
den la  on  him,  in  suit  against  the  company  for 
loss  of  any  of  snob  animals,  to  show  that  the  de- 
fault or  negligence  of  the  company  was  the 
cause  of  such  loss.— St.  Lonlsu  L  M.  ft  S.  By. 
Co.  v.  Weakly,  (Aik.)  184. 

6.  A  clause  in  a  bill  of  lading  of  Ilve-sto^ 
which  limits  the  oarrier's  Uabiilty  to  the  sum 
of  tSO  for  each  animal  lost,  when  baeod  on  re- 
duced charges  for  their  transpmrtfttion.  Is  rea- 
sonable, and  will  be  mads  the  measure  it  dam- 
ages, though  the  animal  UUed  was  worth  ft«m 
IWOto^.— Id. 

lamiting  liabiUty. 

7.  When  a  railroad  freight  oontract,  limit- 
ing tile  companv's  responsiblli^  to  that  of  a 
private  eaniw  for  hire,  is  signed  by  the  par^ 
ties  In  dnpUoate,  and  (ma  copy  thereof  k^  by 
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theooiwlgnor.ihefaet  Oat  lie  slgiiecl  Itnnder 
a  mistake  as  to  tts  contents,  not  having  read 
or  heard  it  read,  does  not,  In  the  abtenoe  of 
fraud  or  imposition  Wtbe  oompaByin  proour- 
Ing  Ms  signature,  reliere  liim  ntm  the  efloots 
of  the  contract  after  it  hw  been  acted  on  by 
both  parties.— Id. 

Conneoting  lines. 

8.  A  railroad  company  whioh  takes  freight 
tcom  MOtberoompuy  for  uuuportation  over 
lu  line,  nndw  u  agreement  between  the  lat- 
ter road  and  the  consignor,  is  liable  to  the 
consignor  for  failure  to  perform  the  contraot 
■o  far  as  its  line  is  concerned,  and  Is  entitled 
to  the  benefit  of  anr  limitation  of  liability  oon- 
tained  therein.— !(£• 

n.  CuuuBM  or  PAssnraftBS. 

iQjnries  to  paasengem— PlMding. 

9,  In  an  action  against  a  street  railway  com- 
pany for  an  Injury  sustained  from  the  sudden 
starting  of  a  car  on  which  plaintiff  was  a  pas- 
senger, an  amended  complaint,  setting  out 
that  the  team  hitched  to  the  car  was  wild,  un- 
tractable,  and  scary,  as  defendant's  officers 
well  knew,  and  that  the  sudden  starting  of 
the  oar  was  due  to  both  the  nature  of  the  team 
and  the  negligent  conduct  of  defendant's  serv- 
ants; this  DelngmerelTsspecifloation  of  neg- 
ligence, embraced  in  other  allegations  In  them- 
auves  sufficient,  is  not  objectionable,  as  sub- 
•tltuling  or  adding  a  new  cause  of  action.— 
Dougherty  t.  Kiasouri  R  Ca,  (Ho.)  BOO. 

 EridenM. 

la  In  an  action  for  Injorles  ^om  the  negli- 
gent starting  of  a  street  car,  teeMm<»iy  en  a 
former  driver  of  tbe  same  oar  that  there  were 
four  different  teams  used,  one  of  which  was 
apt  to  start  with  a  jerk,  while  the  others  were 
toaotable,  and  that  though  he  had  left  the 
aerrioe  of  defendant,  he  knew  that  the  same 
teams  were  employed  on  the  oar  up  to  the 
time  of  the  aodoent,  though  be  could  not  say 
'Which  team  was  attached  to  tlie  oar  on  th^ 
day,  la  admissible,  though  the  real  issue  in 
the  case  was  the  oonduet  of  defend«&t'B  serV' 
ant  In  the  management  and  oontrol  of  the  mo- 
tive power.— Id. 

 Instruotiona. 

11.  Plaintiff,  a  passenger  on  defendant's 
train,  was  injured  while  alighting  at  a  depoL 
and  in  an  action  for  damages  the  court  charged 
that  he  was  entitled  to  recover  If  defendant's 
servants  did  not  stop  the  train  a  reasonably 
sufficient  time,  or  did  not  give  signal  of  start- 
ing again,  by  whistle  or  bell.  Btld  erron  In 
that  the  Jury  would  have  been  compelled  to 
find  tor  plalntUI,  if  no  such  rignal  Sad  been 
given,  even  though  the  train  may  have  stopped 
a  safBdent  length  of  time,  thus  Inducing  the 
belief  that  plaintiff  might  leave  the  train  with- 
out negligence  at  any  tune  before  signal  of  in- 
tention to  start  again,— Gulf,  C.  &  S.  F.  By. 
Co.  T.  Williams,  (Tez.)  78. 

13.  In  an  action  agaust  a  railroad  company 
for  injuries  sustained  in  getting  off  a  train,  an 
Instruction  that,  if  the  train  did  not  stop  long 
enongh  to  allow  plaintiff  to  get  off,  and  while 
was  standing  on  the  plauorm  defendant's 
brakeman  pulled  her  cA,  whereby  she  was  in^ 


lured,  then  plaintiff  earn  recovar,  is  not  def  eo^ 
ive,  where,  in  another  paragraph,  the  court 
told  the  jury  that,  tinder  such  a  state  of  facts, 
the  plaintiff  could  not  recover  if  guilty  of  con- 
tributory negligence.— Owens  v.  KannBH  City, 
St  J.  &  C.  B.  B.  Co.,  (Mo.)  860.* 

18.  In  such  case,  an  instruction  to  the  jury 
**  that  the  absence  from  their  poata  of  duly  on 
the  train  of  the  employes  of  the  laUroad 
would  not  entitle  plaintiff  to  recover  unlesa 
such  absence  caused  or  contributed  in  a  ma- 
terial degree  to  the  accident ;  and  that,  if  there 
were  nothing  In  thib  evldenoe  from  wtuoh  they 
might  eonolude  that  the  injury  was  caused  Iqr 
some  act  or  omission  not  Incident  to  the  every- 
day usage  of  the  carrier,  or  indicating  fault 
on  the  part  of  the  employes,  to  And  for  def  eiul- 
ant, "  encroaches  upon  the  province  of  the 
Jury,  whose  special  duty  it  Is  to  determine 
whether  tbe  acts  and  omissions  in  evidenoe 
constitute  negllgenoe^  and  is  prcqjierly  refused. 
-International  &  Q.  N.  E.  Co.  T.  Bckford, 
(Twt.)m 

14.  In  an  action  agiUnst  a  street-railway 
company,  an  instruction  that,  in  the  trans- 
portation of  passengers,  defendant  must  ez 
erdse  "  the  utmost  human  foresight,  skill,  and 
care, "  is  pnnter.— J>ongherty  t.  Missouri  K. 
Co.,  (Mo.)  Boa« 

 Contributory  neg^genoe. 

15.  In  an  action  against  a  railroad  for  per- 
sonal injuriea,  defendant  claiming  Uiat  the  in- 
juries were  not  due  to  the  railroad  aoddent, 
an  instrucUon  to  the  Jury  stated  that  the  bur- 
den was  on  plaintiff  to  show  the  extent  of  his 
injuries,  ana  that  he  could  recover  only  for 
such  injuries  as  the  Jury  believed,  from  the  ev- 
idence, were  the  result  of  the  aoddent,  and 
not  of  any  other  cause.  Held,  that  a  verdict 
for  plaintiff  in  accordance  with  the  weight  of 
evidence  will  not  be  disturbed,  because  such 
instruction  did  not  sufficiently  state  that  the 
evidence  on  both  sides  should  be  considered.— 
Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Mannewitz,  (Tez. )  66. 

16.  In  an  action  against  a  railroad  for  per- 
sonal injuries,  pUntUTs  physician  testmed 
that  pluntlff  could  not  be  Kept  in  bed,  as  mov- 
ing about  relieved  his  sufferings,  but  that  per- 
fect quiet  would  be  the  best  treatment.  There 
was  no  positive  evidence  that  plaintiff  did  not 
follow  his  physician's  directions,  or  that  he 
knew  that  moving  about  was  injunous.  Held, 
not  sufficient  evidence  to  submit  the  ouestloik 
of  plaintifTs  negligenoe  in  care  of  his  injurlea 
to  the  Jury.- Id. 

17.  A  passenger  on  defendant's  tr^n.  at 
midnight  got  off  the  train  at  a  water-tank, 
and,  in  attempting  to  get  on,  was  run  over. 
H«£dt  the  court  should  have  charged  that 
if  it  was  not  a  regular  passenger  steUon,  and 
defendant's  servants  In  charge  of  the  train 
knew  that  no  passenger  was  to  get  on  or  off 
there  that  night,  and  did  not  know  ttiat  plain- 
tiff got  off,  it  was  for  the  jnry  to  determine 
whether  defendant  was  guUty  of  negligence 
which  was  the  proximate  cause  of  plaintiff's 
injury,  and  also  should  have  defined  "prox- 
imate cause.  "—Galveston,  H.  &  8.  A.  Ry.  COk 
V.  Cooper,  (Tex.)  68. 

18.  in  an  action  against  a  railroad  company 
for  personal  Injuries  caused  li^fallingthrougn 
a  trestle  wliile  alighting  from  a  tnun  In  toe 
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cterlE,  it  is  error  to  take  ttaft  qvestton  of  negli- 
genee  from  the  Jutt  t>7  Itubrdotlng  them  that, 
Tt  pl^ntiff  (^gnted  without  directions  to  do 
sooy  theoompuiy's  Benrants,  and  with  knowl- 
ed^  of  the  loculty  of  the  statloii;,  snoh  act 
oonstituted  negligence  on  his  iwrt. — ^Interna- 
tional &  Ot.  N.  R.  Co.  T.  BckfoM,  (Tex.)  «79. 

19.  An  instruotlon,  in  an  action  for  injuries 
received  on  a  street  oar,  that  "if  the  jniy  be- 
lieve that  pUantUf  aoted  with  reasonable  and 
ordinary  care  In  not  taking  hold  of  a  strap,  or 
In  not  moving  further  forward,  though  if  he 
had  done  so  we  aooident  would  not  have  hap- 
pened, and  M  aprudent  mm  would  ordlnarify 
have  aoted, "  he  was  using  all  the  care  and  dil- 
igenoe  reoulred,  being  correct  In  itself,  can- 
not be  assLgned  for  error,  as  tnf erentially  ex- 
cluding other  oiroumstanoea  relied  on  by  de- 
fendant to  show  oonteibntory  ne^lgenoe.— 
Dougherty  v.  Missonxl  R.  Co.,  fHoO  WO. 

ao.  In  an  action  for  personal  uujuries,  an  In- 
struction that  though  the  jury  believe  plain- 
tiff was  guUty  of  negliffenoe,  but  that  such 
negligence  did  not  contribute  to  or  cause  the 
Injury,  or  if  they  And  defendant  negligent, 
and  tnat  without  defendant's  negl^ence  the 
Injury  would  not  have  hiq>peDed,  notwith- 
standing plaintiff's  negligence,  they  will  find 
for  plaintiff,  is  not  objectionable,  as  In  effect 
charging  that  defendant  la  liable,  though 
plaintUTs  negligenoe  contributed  to  the  m- 
jury.— Id. 

91.  In  an  action  for  personal  injuries,  an  In- 
struction which  directs  the  jury,  if  they  And 
certain  facts  showing  defendanVs  ne^igeoce, 
to  bring  In  a  verdict  for  the  plaintiff,  is  not 
fatally  erroneous  because  ignoring  the  ques- 
tion of  oontributory  negligence,  when  the  doc- 
trine of  oontributory  negligence  Is  given  in 
Other  instruotlofia. — ^Id. 

89.  Wh«w,  In  an  aotlon  for  personal  in- 
juries, the  evidence,  as  to  the  facts  In  dispute 
showing  oontributory  negligence,  Is  conflict- 
ing, it  is  not  error  to  refer  the  (question  to  the 
jury.— Id. 

CARRTINa  WEAPONS. 

What  oonBtltates  o£f«n8e. 

1.  In  Texas,  one  cannot  be  convicted  of  un- 
lawfully cartVlng  a  pistol,  where  It  appears 
that  the  iilstol  was  found  on  his  person  when 
4t  Us  place  of  business;  that  he  had  received 
anonymous  letters  litreatening  an  attack  on 
his  person ;  and  that  the  arrest  of  the  person 
threatening  the  attack  wasat  the  time  Impos- 
sible,—Short  V.  SUte,  (Tex.)  SSI. 

2.  A  United  States  soldier,  while  in  the  act- 
ual discharga  of  his  duty,  carrying  a  pistol 
iMued  to  him  by  a  superior  offloer  to  be  used 
while  on  duty,  Is  not  amenable  to  the  state  law 

Sroblblting  the  carrying  of  a  pistoL— I^ann  r. 
tate,  (Tex.)  660. 

8.  On  an  indictment  for  unlawfully  carry- 
ing a  pistol,  the  Intttit  being  a  material  part 
of  the  offense,  the  defendant  may  prove  his 
general  character  as  a  peaceable,  law-abiding 
man. — Id. 

Change  of  Venae. 

flee  OrinMfKil  Irfiw,  8, 


CHASinBS. 

Oift  to  soientifio  instltation. 

1.  A  gift  of  real  estate  in  lOssouri  to  the 
Missouri  Historical  Society  and  the  Academy 
of  Science  of  St  Louis,  being  for  the  promo- 
tion of  science,  education,  ana  the  dUTosion  of 
useful  knowledge,  is  valid  as  acharitr,  though 
not  so  deDomtoated  In  the  deed. — Miaaonzi 
HlBtorlcal  Soc  v.  Academy  of  Science,  CMo.) 
846. 

9.  Equity  has  power  to  decree  a  sale  of  real 
estate  conveyed  Jointly  to  two  charitable  insti- 
tutions, tor  the  purpose  of  ereottag  a  bnlliMng 
thereon  for  thou  joint  use,  and  to  autbinise 
each  society  to  use  Its  portion  of  the  pfooeed* 
of  sale  in  toe  erection  of  a  separate  otiUding 
for  Ita  own  purposes;  it  being  louwactloabla, 
from  the  location  and  surrouuduags  fif  Mas 
property,  to  build  on  and  use  it  Jointly,  M  bk- 
tended  by  the  donor,  this  power  being  the  ex- 
ercise of  the  equitable  doctrine  of  cy  prm,  and 
inherent  in  a  court  of  equity  as  part  oC  Ua  jn- 
rlsdloUon  over  trosta,  Indmendent  itf  Sfc.  4S 
EUz.  o.  i,  oouoemlng  diaritua.— Id. 

OHATTEIi  KORTQAOEa 

VaUdlty. 

1.  Where  adeed  of  trust  was  given  on  plan* 
lug-mill  stock,  by  a  manufaotaring  company, 
to  secure  a  debt  to  a  bank,  nndw  a  parol  agree- 
ment between  the  bank  and  tihe  manuftwtvr- 
Ing  company  that  the  latter  might  sell  the 
stock  in  trade,  In  the  usual  course  of  business, 
for  its  own  benefit,  and  afterwards  the  com- 
pany nude  an  assignment  fOr  the  benefit  of 
all  its  creditors,  and,  wltii  the  consent  of  the 
assignee,  the  trustee  took  poeseasiMi  of  the 
property,  the  deed  of  trust  is  valid  as  against 
creoitors  attaching  the  property  after  the 
trustee  took  possesion.— Dobyns  v.  Meyer, 
(Mo.)_261. 

9.  Where  the  erldenoa  sbowa  an  agieeiaait 
with  one  of  the  tnutees,  before  Uie  moewpt- 
snoe  of  the  trust  by  the  other,  that  the  con- 
trol of  the  property  Is  to  rraialB  with  the 
manuring  partner  of  the  firm,  an  Instmction 
that  if  there  was  such  an  agreement,  or  U  the 
managing  partner  remained  in  the  control  of 
the  business,  the  deed  would  be  void,  solB- 
cienUy  submits  the  validity  of  the  deed  to  the 
jury,  under  Texas  act,  March  9^  1870,  provid- 
ing that  a  trust  deed  of  any  stock  of  goods  ex- 
posed for  sale,  contemplating  a  coutinoanca 
of  possession  and  sale  by  the  owner,  shall  be 
void.— Jackson  v.  Harbv,  (Tex.)  71. 

8.  Whrae  one  gave  bu  note,  aada  mortgage 
on  a  stock  of  goods,  to  secure  a  loan,  ana  t£e 
mortgagee  permitted  the  sale  of  the  goods, 
and  the  r^lenishlug  of  the  stock,  and  the 
mortgagor  afterwaras  made  an  aaslgnment 
for  ben^t  of  creditors,  the  mortgage  Is  good 
as  ag^nst  creditors;  but  the  proceeds  of 
goods  acquired  subsequently  to  the  mortgage 
should  bedtstribnted  among  the  creditors  gen- 
erally, and  the  burden  Is  on  the  mortgagee  to 
show  what  goods  are  embraced  by  th<B  mort- 
gage Ueo.— Rosenberg  v.  Thompson,  (Kj.}80fi. 

Clerk  of  Court. 
Bight  to  costs,  see  Co«ti,  9. 
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ooNSTxnmoir All  law. 

See  JBmUMitfJDonMiln,  1.& 
LegiBlstive  powen. 

1.  Act  Mo.  Uarcli  i,  1657,  S  1,  granting  oor- 
poisle  authorities  power,  when  authorized  by 
ft  majority  of  the  legal  roters,  to  penult  the 
opeomg  of  establUhmeots  for  the  sale  of  re- 
freshment* of  any  kind  (except  distilled  Uo- 
Qors)  on  any  day  of  the  week,  is  not  unconsti- 
tutional. In  that  it  Is  a  dele^tlon  of  legisla- 
tive power,  as  It  only  gives  the  corporation 
the  ifght  to  make  by-laws  for  Its  own  local 
government— Btate     Francis,  (Mo.)  1.* 

Obligation  of  oontraots. 

3.  AotT«x.  Feb.  4, 18S6,mnttngtbe  Mem- 
phis, £1  Paso  ft  Fiudflo  BaOnMd  Coupai^  idl 
T«eant  lands  within  ^ht  mUea  of  the  ext«n- 
•hm  line  of  its  road,  upon  which  the  oompany 
invested  its  money,  is  a  contract  within  the 
proteotion  of  that  clause  of  the  United  States 
coiwtitatlon  prohibiting  a  state  from  passing 
any  law  tmpuring  the  obligation  of  contracts, 
and  was  therefore  not  affected  by  Const.  Tez. 
1869,  art.  10,  |  5.  declaring  said  lands  open  to 
purchasers,  settler*,  locators,  and  hcdders  of 
ganuine  oerUfloatea.— Honstoa  ft  T.  C.  By. 
Co.  T.  T«us  ft  P.  Bj.  Co.,  (Tojc.)  496. 

Polioe  power. 

8.  Fen.  Code  Tex.  art.  186,  which  provides 
that  "any  merchant,  grocer,  or  dealer  in  wares 
or  merchandise,  or  trader  in  any  business 
whatsoever,  or  Uie  proprietor  of  any  place  of 
public  amusement,  or  the  ^ent  or  employe  of 
any  such  person,  who  shall  sell  or  barter,  or 
permit  hia  place  of  business  or  place  of  public 
amusement  to  be  (qpen  for  the  purpose  oi  traf- 
fic or  public  amusement,  on  Sunday,  shall  be 
fined,  ^  etc.  Is  constitutional.— £x  parte  Ehind- 
Strom,  (Tex.)  907. 

Taxation. 

4.  Const.  Mo.  1676,  art.  10,  |  11,  provides,  in 
regard  to  taxation :  ^Foroountyimrposes,  the 
annual  rate  on  property  in  counties  having  six 
million  dollars  or  less  shall  not  in  the  aggre- 
gate exceed  60  cents  on  the  tlOO  valuation. 
■  *  *  Bald  restriction  shall  apply  to  taxes 
of  every  kind  and  description,  whether  gen- 
eral or  special,  except  taxes  to  pay  valid  in- 
debtedness now  existing,  or  bonos  which  may 
be  Issued  in  renewal  m  such  indebtedness.^ 
Held,  that  a  coun^  telling  within  sncb  pro- 
Tl^on,  having  levied  a  tax  of  BU  cents  on  the 
$100  to  meet  the  ordinary  current  expenses  of 
the  county,  and  40  cents  on  the  tlOO  to 
debts  created  prior  to  November  80,  1878, 
when  said  constitutional  provision  took  effect, 
cannot  also  collect  a  road  tax  of  5  cents  on  the 
#100,  or  a  tax  of  40  cents  on  the  $100,  to  pay 
judgments  founded  wholly  upon  warrants  is- 
sued to  pay  current  coud^  expenses  since 
November  80, 1875.— Arnold  v.  Hawkins,  (Mo.) 
718. 

5.  The  legislature  of  Kentucky,  by  acts 
passed  Apm  36,  1884,  and  Mi^  U,  18U,  pio- 
vided  that  all  persons  whoae  property  waa  at- 
tempted to  be  assessed  for  the  years  from  1870 
to  1888,  inclusive,  ^'m  the  sense  tliat  assess- 
monte  were  extended  np<»  th»  assessor's 
books,  and  who  have  not  paid  those  aaacss  I 


ments,  are,  as  far  as  such  prior  levies  or  as- 
sessments were  inoperative  and  void,  assessed 
now,  upon  the  extended  value  of  mich  prop- 
erty as  appearing  on  said  books,  at  the  follow, 
ing  rates."  Heuh  that  the  assessments  therein 
sought  to  be  vaulted,  being  void  and  not 
merely  defective,  could  not  be  cured,  and  that 
the  act  amounted  to  an  assessment  of  ad  va- 
lorem taxes  by  the  legislature,  which  was  an 
unconstlttttioDal  attenu)t  to  exercise  Judicial 
^wer.— Slaoi^ter  r.  City  of  Z^Dulavllle,  (Ky.) 

6.  The  l^islature  of  Tennessee  had  the  pow. 
er,  in  1856,  to  grant  to  a  corporation,  by  a  clause 
in  Its  charter,  an  exemption  from  all  other 
taxes,  upon  the  payment  of  an  annual  fixed 
tax  on  its  capital  stock ;  and,  such  corporation 
having  accepted  aiLd  organlied  uni&r  such 
charter,  subsequent  legislation  cannot  take 
away  the  exemption,  which  is  In  the  nature 
of  a  ooatnwC— State  r.  Butler,  (Xsnn.)  080.* 


OON  TIN  U  AXTdBL 

In  criminal  cases,      Criminal  Law, 
Diligence. 

Under  Rev.  St.  Tex.  art  1377,  providing  thai 
an  appUoaat  fw  oontlnuanoe  for  want  of  tes- 
timony shall  state  "that  he  has  used  due  dili- 
gence to  procure  the  same,  stating;  such  dili- 
gence, "  such  an  appUcaUon,  wbwh  does  not 
show  when  the  subpoKiaa  for  the  absent  wlt> 
nesses  were  placed  In  the  hands  of  an  cAoer 
for  servioe,  or  when  th«y  ware  served,  Ispnnt- 
erly  refused.— Brown  v.  Abilene  Nab  BaalE, 
(Tex.)  «». 

CONTBACTS. 

See,  also,  AaHgnment;  Aasjffnmentfor  Ben- 
e/tt  of  Creditors;  BaU;  Carriers;  Chattel 
Mortgagei:  Deed;  Facton  and  Broken; 
Frauds,  Statute  of;  fraudulent  ConDcy* 
anceg;  Inauraiux;  Interest;  Xandlord 
and  Tenant;  Master  and  Servant;  Mort- 
gages; Negotiable  Instruments;  Orders; 
Partnersh^;  Principal  and  Agent;  Prin- 
cipal and  Suretv;  Sale;  Specific  Perfom^ 
anee\  Unary;  Vendor  and  Vmdee. 

Re8(dBsion,  see  JEqv/Uy,  4,  Bb 
Interpretation. 

1.  Under  a  contract  a  sabeonte«ctor  with 
a  nmroad  contractor  for  the  construction  of  a 
portion  of  the  railroad,  which  provided,  in  the 
event  of  cancellation,  that  the  subcontractor 
should  be  paid  fOT  **labor  done  and  materials 
furnished  up  to  the  date  of  such  cancellation, " 
the  right  01  the  subcontractor  to  recover  for 
materials  furnished  was  not  restricted  to  such 
materials  as  had  been  delivered  at  the  time  of 
cancellation  of  the  contract,  but  he  was  also 
entitled  to  pay  for  material  procured  or  pre- 
^wed  for  the  work.— I>i6klnso&  v.  Oray,  (Ky.) 

9.  A  contract  for  the  delivery  of  "good  and 
merchantable  cattle"  calls  for  the  delivery  of 
cattle  not  simply  good  for  the  purposes  of  sale, 
but  inherent^  sound.— Parks  v.  O'Connor, 
CXex.)lM. 

Digiiized  by  Google 


958 


DTDIZ* 


BesoiMrioo. 

8.  PlalDtiir,  a  subcontraotor,  contracted  Trith 
defendant,  a  railroad  oontraotor,  to  fomlsh 
materials,  and  construct  tile  piltnff  on  a  por- 
tion of  the  road,  stipulating-  tost,  It  the-  rail- 
road oompaQv  failed  to  pay  the  monthlr  esti- 
mates of^  d^endant.  the  latter  shonld  have 
the  right  to  cancel  toe  contract  apon  giving 
notice,  and  only  be  llabie  for  labor  and  materi- 
als furnished  m  to  the  date  of  anch  cancella- 
tion. The  ralfroad  omnpanj  Babseanent^ 
made  default,  and  defendant  notified  plainti  if 
to  stop  TTork  no  til  further  orders ;  that  efforts 
were  being  made  to  secure  an  adjustment  with 
the  railroad  company,  but,  pending  these, 
work  was  to  be  sospended.  Held,  that  pUdn- 
tiff,  haTing  ceued  to  work  upon  such  notice 
to  suspend!  and  not  resuming  it,  must  be  re- 
garded as  having  aooepted  it  as  a  notice  of 
canoeUatlm  of  tM  contract,  and.  in  an  action 
on  the  oontraot,  was  not  entitled  to  prospect- 
ive proflta  which  would  have  resulted  from . 
its  completion.— Dickinson  t.  Gray,  (Ey.)  870. 

Ck>ntribatory  Negligence. 

Ctee  Carrier*,  15-^;  MoMter  and  Servant^ 
20,  ai ;  Railroad  Companies,  17, 8M9. 


OOBPORATIONS. 

See,  also,  Bankt  and  jBomMnfj;  Benetwient 
SocfeMes;  CharUiea;  Hone  and  Stn^ 
Railroad*;  ln»urance;  Municipal  Corpo- 
rations; Railroad  ComjMnUes;  TategraiOi 
CampanAtB. 

Alteration  of  finmobise. 

1,  A  company  organised  under  act  Ho.  Feb. 
90, 186S,  entitled  "An  act  to  incorporate  the 
HlMouri  Petroleum  and  Mining  Company, " 
which  expressly  exempts  charters  of  comi»- 
Bies  formed  thereunder  from  legislative  alter- 
ations, is  not  subject  to  provisions  of  Rev.  Bt. 
Mo.  1856,  c.  U,  art.  1,  S  7,  declaring  that  the 
charter  of  every  corporation  thereuter  grant- 
ed shall  be  subject  to  alteration. —  Oranby 
Uining  &  Smelting  Co.  v.  Riobarda,  (Mo.)  S46. 

Corporate  existence. 

2.  Under  aot  Ho.  Feb.  30,  186^  providing 
that,  wliere  a  special  company  is  created  and 
organized,  a  certificate  In  writing  shall  be  filed 
with  the  circuit  clerk  in  the  county  where  the 
business  is  carried  on,  and  a  duplicate  filed 
with  the  secretary  of  state,  the  failure  to  file 
such  certificate  with  the  circuit  clerk  is  not 
fatal  to  the  existence  of  the  corporation,  but 
is  a  mere  omission  which  cannot  oe  taken  ad- 
vantage of  collaterally. — ^Id. 

IXities  of  offloers. 

8.  ThapreBld£SLtof  a  paAet  oompany  hav 
ing  failed  to  mate  a  contract  for  hit  oompany 
with  the  government  for  eartying  the  mailB, 
and  flubseq.uentiy  succeeding  in  making  such 
a  contract  in  his  own  behuf,  empk^ng  the 
boats  of  his  company  to  the  extent  of  Its  ca- 
pacity so  long  as  the  said  company  operated 
boats  on  that  route,  but  employing  other  boats 
when  neoessary,  will  be  repaired  to  use  all  the 
facilities  afforded  by  the  company,  and  to  ao- 
ooont  to  tba  oompany  for  aU  mxoixf  rootlvod 


for  tke  aenioe  performed  by  1^  Imt  not  1m 
that  raoelved  for  servioes  r«taered  by  the 
other  bo«ta.~ClnMi  v.  Davidsoo,  (Ma)  MS. 

Oontract  of  partnerahip. 

4.  A  corporation  created  under  tbe  Tennes- 
see incorporation  act  of  ISHS,  for  the  manu- 
facture 01  cotton-seed  oil,  has  no  tmpUed  pow- 
er to  enter  Into  a  partnenhip  with  oUier  afm- 
ilar  corporations,  oy  which  the  bnsiiiesa  of  all 
the  contracting  companies  is  to  be  managed 
by  a  committee;  and  such  contract,  wfaeUier 
made  by  the  directors  or  by  aU  tl>e  afeocUiold- 
ers,  is  itUra  vine  and  tou,  far  aa  unexe- 
cuted.—Ualloi7T.Eaiiaiier<MlWeaka,(Tten.) 
396. 

6.  Where,  by  the  oontraot  partnership, 
the  oommitiee  was  to  have  poaaesaion  of  the 
propratlesof  aUthecontraotlngoompanieafor 
the  space  of  three  years,  and  an  actfon  of  un- 
lawful detainer  was  broog^it  by  OM  oX  ttie 
oompanles  to  recover  ita  pn^nrty  at  the  end 
of  two  years,  held,  that  tlus  oontract  waa  aa  to 
the  remainder  of  the  term  unexecuted,  and 
could  be  repudiated  as  vXtra  virer — ^Id. 

6.  Ttie  contract  being  void,  It  oonld  not  op- 
erate to  convert  the  managers  of 'the  com- 
bination into  tenants  from  year  to  year,  and 
entitle  them  to  the  statutcvy  notlee  to  qait 
— Id. 

Actiona— Pleading. 

7.  TheaniclesotinoorporaUonofacntpoia- 
Uon  created  for  lumbering  purposes  author- 
ized it  to  purchase  timber  or  other  lai^  nec- 
essary or  convenient  for  the  transaction  of  Ita 
business.  In  a  suit  \jf  the  corporation  to  oniet 
its  title  to  a  tract  of  land,  and  to  conma  Uie 
removal  of  an  obstmctloo  therefrom,  the  de- 
fense of  ultra  vires  was  attempted  to  be  in- 
teriKwed,  but  the  answer  did  not  allege  that 
no  part  of  the  tract  was  timbered  lamT  suita- 
ble for  the  business  of  said  corporation.  Seld, 
that  the  paragraphs  stating  this  defense  wers 
defective  and  demurrable. — Kentucky  Lum- 
ber Co.  V.  Green,  CKy.)  488. 

8.  Under  Acts  1^1888,  o.  101,  p.  108,  rtiat- 
ing  to  the  impleading  of  corporatfona.  an  alle- 
gation in  the  petition  that  "defendant  is  a 
private  corporation"  is  sufflcUmt  wltboat  al- 
le^ig  by  what  authority  it  waa  inomporatod. 
—Houston  WatmsWozks  Oo.  r.  Kennedy, 
(Tex.)  86. 

Btook. 

9.  Where  the  powers  of  a  oorporation  and 
the  procedure  by  which  It  could  be  brought 
into  existence  have  been  prescribed  by  the 
l^slature,  the  mere  fact  that  the  legislatura 
In  the  same  act  gave  such  ooiporatlon  power 
to  dispose  of  special  stock  which  waa  to  form 
no  part  of  the  general  stock  of  tlie  corpora- 
tion, and  permitted  the  holders  of  sueb  spiBoial 
stock  to  become  a  distinct  company,  is  not 
such  a  delegation  of  legislative  power  as  to 
render  an  organisation  formed  nnaer  the  ape- 
cial  stock  clause  Invalid. — Oraatoiamiag  A 
Smelting  Co.  v.  Rlcthnids,  (Ho.)  918. 

BubsorlptloiiB  to  stock. 

10.  Under  snbsoriptlons  to  railroad  stockon 
the  following  terms:  **One-fonrth  to  be  pi^ 
when  thercAdisoompletedtoaoertalncounty 
line;"  the  remainder  "tobe  paid  In  four  equal 
InrtaHwwtUi  at  Soar  moatM,      the  weife 
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profressM  ttannigh  th«  ooantjr,  provided  the 
oompMiy  esUUlu  a  depot  "at  a  certain  poiot, 
~-aie  erection  of  the  depot  U  not  a  ooDdition 
precedent  to  payment  of  the  sabacripUona; 
and  an  —rignee  of  the  aubsorlptioa  lut  may 
maintain  an  action  thereon  for  a  call  matur- 
ing attar  the  road  is  completed  to  the  oounty 
line,  and  while  work  thereon  is  in  progress, 
though,  at  the  time  the  action  is  Drought, 
work  on  the  road  has  been  abandoned,  the  de- 
pot has  not  been  built,  the  railway  eompaoy 
la  insolvent,  and  he  property  and  franchises 
have  been  sold.— Faducah  &  M.  R  Co.  v. 
Parks,  (Tenn.)  848. 

11.  An  action  may  be  maintained  on  a  sub- 
aoription  to  railroad  stock,  without  a  prerloos 
tender  of  stock  oerdfloates,  though  the  con- 
tract of  subscription  provides  that  **oertlfl- 
oatee  of  stock  Issue  to  such  subscribers,  as  to 
other  subscribers  In  said  company,  upon  pay- 
ment of  th^  subscriptions. " — Id. 

12.  But  sQoh  action  cannot  be  m^tained 
for  an  installment  not  maturing  until  after  all 
work  on  the  road  has  been  abandoned. — Id. 


OOBTa 

Who  liable. 

1.  One  of  the  children  of  a  testator  brought 
a  bill  against  the  other  ohUdfen  and  the  widow 
lor  partition  and  sale  of  the  realty  under  the 
wUL  The  widow  filed  a  oross-petftlon  against 
one  of  her  co-defendants,  an  imbecile  step- 
daughter, for  supper^  etc.  A  guardian  ad 
litem  was  appointed  for  such  cnlld,  and,  on 
trial  of  the  cross-petition,  the  guardian  filed  a 
counter-cledm  and  recovered.  Code  Pr.  Ky.  5 
88,  provides  that  "the  court  shall  allow  to  the 
guardian  ad  litem  a  reasonable  fee  for  his 
■ervlces,  to  be  paid  by  the  plaintiff,  and  taxed 
In  the  costs. "  Held  that,  the  widow,  being 
plaintiff  In  the  cross-petition,  should  pay  the 
iniardlan's  fees,  but  ae  the  guardian  became 
the  realplalntUt  under  the  counter-claim,  the 
widow  should  be  allowed  credit  for  such  pay- 
ment In  her  account  with  the  imbecile  dau^- 
ter.— Huhllen  v.  Huhllen,  (Ey.)  360. 

ij.  Under  Rev.  St.  Tex.  arts.  1490,  l^Oa,  en- 
acUng  that  each  party  to  a  suit  shall  be  respcn- 
•lUe  to  the  ofQcers  of  the  court  for  costs  in- 
curred by  him,  and  that  the  clerks  of  the 
courts  may  demand  payment  ctf  all  oosts  In 
each  and  every  case  pending  In  their  courts 
-up  to  the  adjournment  of  each  term  of  said 
courts,  no  injunction  to  restrain  a  district 
<derk  from  collecting  appeal  costs  can  be  sus- 
tained, as  appellant  Is  nrfanarUy  liable  for  the 
costs,  though  successful  on  hla  ^ipeaL-^locae 
T.  Uoore,  (Tex.)  28. 

On  appMl. 

8.  Under  Rev.  Bt^  Tex.  art.  219,  providing 
for  the  allowance  of  costs  to  a  gamisnee  when 
the  proceedings  against  him  are  dismissed  on 
MiBwer,  when  the  ffamisbee  Is  an  assignee 
whose  trust  has  not  been  executed,  and  the 

Eroceedings  are  dismissed  on  this  account,  it 
i  proper,  on  appeal,  to  allow  the  garnishee 
compensation  to  be  included  as  coats,  and  to 
compel  the  gamishinff  creditors  to  pay  costs 
of  appeal,  as  well  as  the  costs  brtow,  although 
the  garnishment  proceedings  are,  by  order  of 
the  sttpreme  oourt,  aUovna  to  mum  tmUl  the 


trust  should  be  fullyaxeootad.— Uoody  Car- 

roU,  610. 

4.  where  a  plaintiff  can  have  a  judgment, 
eutared  In  an  improper  form,  oorrectea  In  the 
lower  court,  but,  instead  of  making  applica- 
tion for  such  correction,  appeals,  the  costs  in 
both  courta  should  he  psid  oy  him.— Dodge  v. 
Richardson,  (Tax.)  80. 

Bemedies. 

6.  On  suit  to  restrain  executioD  for  ooeta  of 
appeal,  where  It  appeared  that  complainant, 
defendant  In  another  action,  obt^ned  on  ap- 
peal a  reversal  of  judgment,  and  on  another 
appeal  by  plalnUfl  it  was  again  reversed  and 
remanded,  and  that,  during  the  suit,  execu- 
tion was  issued  for  tlie  costs  of  oomplalnant's 
successful  appeal,  complainant  made  plaintiff 
in  the  original  action  a  defendant  to  the  in- 
junction suit.  Held,  that  plaintUt  was  not  a 
necessary  party  to  such  proceedings,  and  com- 
plainant, having  a  judgment  already  against 
her  for  the  costs  of  ols  apoeal,  could  on^  pro- 
ceed anlnst  her  during  ttie  pendency  of  the 
orlglDu  action  by  motion  to  the  district  court 
to  bavetheoostsbetweenthepartiee  adjusted. 
—Moore  v.  Moore,  (Tex.)  2S. 

In  orlminal  oaaes. 

6.  Under  Mansf.  Dig.  Ark.  S  234S,  providing 
that  in  all  criminal  cases,  if  defendant  shall  be 
acquitted,  the  oosta  shall  be  paid  by  the  ooun- 
ty, held,  that  the  entry  of  a  noUe  pros,  is  not 
an  acQulttal,  and  the  county  is  not  liable  for 
oosta  In  a  mudemeanor  oaae  which  bas  been 
dismissed  by  a  nolle  pros.— Craighead  County 
T.  Cross  County,  (Ark.)  188. 

7.  Under  Mansf.  Dig.  Ark.  S  SSlS,  providing 
that,  in  all  cases  where  the  county  shall  be 
liable  to  pay  the  costs  in  criminal  cases,  the 
circuit  court  In  which  the  case  was  tried  shall 
adjust  Uie  same,  and  cause  the  same  to  be  cer- 
tified to  the  oounty  court,  the  certificate  of 
such  adjustinent  by  the  circuit  court  Is  not 
conclusive  of  the  county's  liability.— Id. 


COUNTIES. 

See,  also,  Highioa/ys;  JIfunicIpaZ  Corpora- 

Llabilitv  for  coats,  see  Costs,  0,  7. 
Limit  ox  tax,  see  ConstttuttoTuil  Lane,  4 
Miraldpal  aid,  see  BaUroad  Companle». 

Ereotion  of  ooart-house. 

1.  Act  Mo.  March  14,  1885,  granting  author- 
ity to  the  county  court  in  oert^  cases  to 
cause  the  erection  of  court-houses  at  places 
other  than  coun^-aeata,  and  granting  there- 
with all  the  powers  conferred  for  the  erection 
of  court-houses  at  the  county-seat,  confers  as 
a  necessary  Incident  the  power  to  purchase 
land  for  the  erection  of  such  court-houses,  if 
necessary,  and  to  determine  whether  such 
necessity  exists — Shiedley  v.  Lynch,  (Mo.) 
48i. 

a.  Under  Rev.  St.  Mo.  1 5828,  providing  that 
where  the  oounty  court  is  about  to  cause  the 
oonstruction  of  a  oourt-house,  and  land  is  pur- 
chased for  such  purpose,  the  drcult  court 
"shallexamlneitetitle,  and  certify  its  decision 
thereon  to  the  county  court ; "  and  section 
ptOTldingthat,**U  the  title  be  appraved,  the 
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county  court,  if  fher  apprOTtt  the  Mleotton, 
shall  make  an  order, "  etc.,— a  ooonty  ooart, 
havinir  coatldered  a  selection  of  land,  and  dis- 
approved it,  with  the  re^vired  certlfloate  of 
the  circnlt  court  before  them,  may  sabae- 
quently,  upon  the  same  certlfloate  of  title,  ro- 
eooaider  and  ^proTe  such  selection;  there 
having  been  no  change  of  tUle  rinoetiiBoer- 
tiflcate  at  the  dnnilt  ooart  was  giTeii.-~Id. 

County  board. 

8.  A  meeting  of  the  county  commissioners' 
court  iuHA  less  than  80  days  after  the  Qrst 
election  in  a  county  prerionsly  noOTiganiEed. 
at  which  meetiDgtwocommlssumers,  who  had 
not  then  qualified,  were  not  preeent,  and  of 
which  they  liad  no  notice,  is  illegal,  thouich  a 
majority  of  the  commissioners  were  present; 
and  acta  done  at  such  meeting,  when  after- 
wards revoked  at  a  legal  meetingof  the  court, 
are  not  bindingon  the  county.— Cassin  t.  Za- 
vaUa  County,  (Tar.)  9T. 

4.  Uoder  Rev.  St.  Ter.  art.  9(H,  providing 
that  tiie  conntjy  treasurer  shall  receive  all 
moneys  belongmg  to  the  county,  from  what- 
ever source  derived,  and  apply  the  same  in 
such  manner  as  the  commissioners'  court  may 
direct,  the  oommissiooers'  court  cannot  au- 
thorize the  coun^  judse  to  receive  and  dis- 
burse funds,  though  nused  by  the  oounty  for 
a  special  purpose.— Bastrop  County  v.  Heam, 
(Tex.)  sol 

Compensation  of  treasurer. 

5.  under  Rev.  St.  Tex.  art.  3408,  providing 
that  the  couoty  treasurer  shall  be  entitled  to 
commissions  not  exceeding  a  certain  percent- 
age, to  be  fixed  by  the  commissioners'  court, 
for  receiving  and  disbursing  moneys  belong- 
ing to  the  oounty,  (excepting  school  funds,) 
a  Adlure  by  the  commissioners'  court  to  make 
an  order  regulating  the  allowance  In  a  par- 
ticular cose  raises  an  implied  agreement  on 
the  part  of  the  county  that  the  treasurer  shall 
have  the  maximum  percentage  allowed. — Id. 

6.  Where  the  commissioners*  court  Is  au- 
thorized by  law  to  fix  the  allowance  of  the 
county  tre'asurer,  within  certtUn  prescribed 
limits,  and  such  court  had  for  a  long  time  al- 
lowed the  same  percentage,  a  failure  to  make 
an  order  regulating  the  allowance  in  a  partio- 
ular  case  would  raise  an  agreement  by  impli- 
cation OB  the  part  of  the  oonnty  to  continue  to 
pay  the  same  amount  until  It  should  notify  the 
treasurer  to  the  oontraiy.— Id. 

7.  Where  funds  whioh  the  law  required  to 
pass  throiigh  the  hands  of  the  oounty  treas- 
urer, and  for  the  receiving  and  disbursing  of 
which  he  was  entitled  to  a  commission,  are  re- 
ceived and  disbursed  by  another  oiBcer,  the 
treasurer  is  entitled  to  recover  from  the 
county  tlie  commissions  to  which  he  would 
have  De«i  entitled  had  he  handled  the  funds 
Moordlag  to  law.— Id. 

Contracts. 

8.  In  an  action  on  a  contract  made  between 
the  commlBsioners'  court  of  P.  oounty  and  the 
firm  of  V  ,  H.  ft  C,  by  which  the  latter  were 
employed  to  subdivide,  map,  and  classify  the 
school  lands  of  the  county,  plalntifts  alleged 
that,  when  the  contract  was  made,  the  oom- 
mlseloners  knew  that  V.,  H.  &  C.  had  no  per- 
■onslfltnssa  to  perform  the  worti;  that  wy 


expected  to  employ  some  competent  person  ta> 
do  it,  and  that  the  contract  was  made  with 
that  understanding;  bat  that,  fey  iiiadTert> 
enoe  in  Miterlng  tbs  Mrder  on  the  mlimtea,  the 
clerk  omitted  so  nmtib.  at  the  agreemratt  as  au- 
thorised the  contractors  to  employ  aubatitntea. 
field,  that  the  allegations  were  not  aafflcient 
to  admit  of  a  correction  of  the  order  on  the 
ground  of  mistake.  It  was  the  duty  of  the 
ocmtraotors,  before  eaterlog  upon  too  wotk, 
to  see  that  the  order  as  enteeed  was  im  ao- 
oordaace  with  the  terms  of  this  agreement.— 
Oano  V  Palo  Pinto  County,  (Tex.)  884. 

0.  Under  Mansf .  Dig.  Ark.  1 14»7.  aliowinc 
ooonty  courts  to  dispose  of  real  or  personal 
property  belonging  to  ib»  ooon^,  aiM  a|>^«- 
priate  uie  prooeeds  to  the  oonn^'a  use,  andi 
courts  are  trustees  of  the  county;  and  where 
it  appears  that  land  donated  by  congrees  to  a 
oounty  f orpublic  buildings  was  leaeea  by  such 
court  for  99  years,  without  regard  to  the  stat- 
ute requiring  that  sales  of  county  laoda  should, 
be  by  a  commissioner  appointed  by  the  eonnty 
court,  and  without  advertising  that  the  land 
was  to  be  leased,  to  persons  paying  an  Inade- 
quate oonsideratlon  therefor,  such  lease  may 
be  set  aride  by  the  oounty  ou  the  ground  <H 
fraud.— State  v.  Baxter.  (Ark.)  1S8. 

10.  AU  debts  due  a  county,  being  by  statuta 
(Dig.  Ark.  18&4,  |  1146)  payable  in  Its  war^ 
ranu,  a  county  cannot  prove  by  parol,  in  de- 
fense to  a  petition  for  the  sheriff  to  receive 
such  warrants  in  payment  of  a  judgment  re- 
covered by  it,  that  It  was  agreed  that  the  note 
on  which  such  judgment  was  based  should 
be  paid  in  money,  when  neither  note  nw  judg- 
ment spedfy  In  what  medlom  It  la  to  he  pant, 
since  to  do  so  would  be  to  modify  the  terms 
of  a  written  Instrnmmt  hs  paroL— BioUe  T. 
Fnuer,  (Ark.)  148. 

Liabilitlea  and  indebtedneas. 

11,  The  fact  that  there  is  not  quite  enough 
money  io  a  county  treasury  to  pay  the  pnco 
of  land  le^illv  purchased  for  a  oourt-honse,  is 
not  ground  for  restraining  such  payment^ 
where  the  deeds  for  the  land  had  been  ac- 
cepted and  filed  for  record ;  it  appearing  that, 
when  the  warrants  were  drawn,  the  county' 
treasucer  had  stated  to  the  county  court  that 
there  was  raough  money  to  pay  the  appropri- 
ation, and  the  oounty  court  having  ue  right 
to  anticipate  the  revenue  of  the  county  to  tha 
extent  of  the  revenue  provided  for  that  year. 
— Shiedley  v.  Lyneh,  (Mo.)  484. 

13.  If,  in  the  proper  discharge  of  th^  du- 
ties, county  officers  cause  an  obstructlMi  in 
the  course  of  a  stream,  whereby  premises  are 
flooded,  the  oounty  is  not  liable,  —Downing  v. 
Mason  County,  (Ky  )  a94.* 

18.  Though  act  Ark.  Feb.  87, 1879,  provides 
that  no  suit  shall  be  bron^t  against  nooun^, 
yet,  where  a  cSaim  against  It  has  been  {as- 
sented to  and  allowed  by  the  county  ooart,  it 
becomee  a  judgment  agslnst  the  county.— Ne- 
vada County  V.  Hicks,  (Ark.)  18a 

14.  Const.  Ark.  art.  16,  |  U  fwbldding  oona- 
tt«B  to  Issae  any  IntereBt-bearlng  evldenoes  of 
indehtedneaa,  does  not  prevent  a  decree 
^falnst  a  county  for  a  sum  of  money  from 
drawing  interest.— Id. 

15.  Hansf.  Dig.  Arte.  IS  4740. 4741,  providing 
that  all  judgments  •hall  draw  interest  at  9  per 
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cea^  nalDB  no  eioeptloiis  in  favor  ot  oonnties ; 
and  R  decree  against  a  county  for  a  sum  of 
money  draws  Interest  from  the  time  It  Is  ren- 
dered tboush  it  makes  no  mention  of  Interest 

COUKTHb 

Bee,  ^,Jiuaea(tf  the  Peace;  JSemmxri  of 
Caaue*. 

Jailidiott<m. 

1.  In  a  salt  bronght  In  Kew  Tork,  where 
defendant  resided,  for  spedflo  performance  of 
a  contract  to  convey  land  in  Texas,  a  judg- 
ment was  rendered  requiring  defendant  to  ex- 
ecnte  a  deed  according  to  t&e  contract,  and, 
in  default  thereof,  to  pay  plaintUf  a  certain 
sum  of  money,  or  the  value  of  the  land.  Aft- 
erwards defendant  was  adjudged  insane,  and 
his  committee  was  decreed  by  the  court  to 
convey  the  land  in  question  topIaintlfF.  Held, 
that  a  deed  executed  in  pursuance  of  such  de- 
cree is  ineffectual  to  pass  title  to  the  land,  the 
court  of  one  state  not  having  power  to  compel 
»  a  sale  of  land  In  another  state  to  be  made  Dv 
one  in  a  fldudary  oapaoIt7*— Uorris  t.  Hand, 
<Tez.)  310. 

8.  A  Mil  was  filed  in  Tennessee  by  a  land- 
lord against  tenants  holding  luid  in  Arkan- 
sas, to  establisb  a  trust  in  his  favor  in  said 
land  purchased  by  defendants  at  a  judicial 
sale,  on  the  ground  that  it  was  fraudulent  for 
a  tenant  to  purchase  his  landlord's  property 
at  such  sale,  but  no  actual  fraud  was  proved. 
Held,  that  such  purchase,  if  fraudulent  at  all, 
was  onlv  a  ooostructive  or  legal,  aud  not  an 
aiotoal,  fraud,  and  tnat  said  court  had  nojuria- 
diotlon  thereof.— Pickett  r.  Fergnson,  (xenn.) 
886. 

Power  of  county  oonrt 

8.  A  county  judge  has  authority,  under  act 
Ky.  Feb.  Si,  1868,  authorizing  subscriptions 
in  ^  of  a  certain  rallnMid  oompany,  to  cause 
•  lery  and  ctdlecttkni  of  a  tax  for  the  payment 
of  interest  ooupons,  without  associating  with 
him  the  justices  of  the  peace  of  the  county, 
who,  together  with  him,  osnstitute  a  oourt  of 
(Oatma,  uoderGen.  St.  Ey.  art.  17,  $  1,  to  make 
the  county  levy,  appropriate  money,  and  trans- 
act other  finanoUu  Duuness  of  the  county,  be- 
cause the  appropriaUon  for  tha  payment  of 
interest  on  such  bonds  is  already  made  by  the 
act  of  1868,  and  the  dutv  Imposed  by  It  on  the 
county  oourt,  to  cause  tne  levy  and  collection 
of  a  tax  therefor,  la  merely  minis terisJL,  and 
does  not  pertain  to  the  court  of  claims. — F»- 
land    Morton,  (Ey.)  853. 

GBEDITOBS'  BTTJi, 
Bee,  also,  Pruudulent  Cmveyancee. 
Pleading. 

1.  A  creditors*  bill  to  subject  a  certain  fund 
to  debts,  claiming  that  one  partner,  on  the 
death  of  the  other,  admlnlsterad  on  the  part- 
nership estate,  and  paid  with  his  individual 
means  a  debt  due  from  the  firm  to  L.,  and  on 
final  distribution,  having  obtained  an  order  of 
court  therefor,  paid  L.  4S  per  cent,  ttf  his  debt 
tram  the  firm  assets,  showed  what  the  Arm 
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debts  were  aside  from  that  due  to  L.,  and  at 
leged  that  the  fenrviviag  Jiwrtner  had  taken 
credit  for  a  Itotitious  p^fuient,  so  as  to  absorb 
the  funds  in  Us  haa^;  and  that  the  fond  in 
equity  belonged  to  blm.  Held,  that  the  inter- 
est of  such  surviving  partner  in  the  amonnt 
paid  to  L.niider  Older  of  oourt  is  suffloiently 
avemd,  as  against  a  gMieral  demurrer.— 
I^ous  T.  Murray.  <Ko.)  170. 

I^nvonftl  judgment. 

S.  One  who  purchases  personal  property 
without  notice  of  a  pending  creditors'  bill  to 
set  aside  his  vendor's  title,  which  title  is  sub- 
sequently set  aside  therein,  oannot  be  charged 
with  a  peraonal  judgment  In  a  supplemental 
bill  to  subject  the  property  to  the  satisfaction 
of  the  former  judnneDt.— Carr  v.  Lewis  Coal 
Co.,(Uo.)007. 

ORTMTTTAIi  LAW. 

See,  also.  Boil;  Sxtradttion;  Grand  Jufy; 
HabeaaCorput;  Indfctmentond Ji^forma- 
tlon;  Jury;  Witnea*. 

Costs  in  criminal  oases,  see  Costs,  6, 7. 

Obetrocting  hl^^ways,  aee  HighMtaw,  4-4. 

Offenses  against  election  laws,  see  SleeUanM 
and  Voien,  4-6, 

Particular  crimes,  see  Asaault  and  Battery; 
Bribery:  Burglary;  Carrying  Weapons; 
CrueUiu  to  AidmaU;  Dtsorderti/  Conduct; 
DUturMna  Public  TFbrsMp;  EmbescHO' 
meat;  FaUePretenaes;  Forgery;  Fornica- 
tion; Qamina;  Homicide;  Intoaeicating 
lAquon;  Larceny;  lAbel  and  Slander; 
Malidma  Miechikf;  Malicioxia  Prosecu- 
tion: Mayhem-  Periwry;  Rape;  Beceiny 
ing  Stolen  Oooaa:  Itobbary. 

Sureties  on  appeal-bond,  see  Principal  and 
Surety,*- 

Complaint. 

1.  When  the  jurat  attached  to  a  complaint 
obat^og  a  criminal  offense  does  not  show  the 
ofBoial  obaraoter  of  the  officer  before  whom  it 
was  verified,  the  complaint  is  fataUy  d^ect- 
ive,  and  will  not  support  an  Information  and 
conviction.— Robertson  v.  State,  (Tax.)  flB8. 

Motion  to  quash. 

2.  It  is  too  late,  after  a  mistrial  upon  an  in- 
dictment for  obtaining  goods  by  false  pre- 
tenses, for  defendant  to  ask  leave  to  withdraw 
his  plea,  and  file  a  motion  to  quash,  especially 
if  the  indictment  is  snAdent  in  law.— State 
T.  Liohliter,  (Mo.)  780,^ 

Arraignment. 

8.  Under  Code  Crlm.  Froo.  Tex.  arts.  501, 
>606,  providing  that,  where  the  accused  Is  in 
custody,  as  soon  as  the  indictment  la  pre- 
sented a  oertifledpopy  shall  be  made  out  and 
served  upon  him ;  and  under  article  BSSi,  pro- 
viding that,  in  cases  where  defendant  is  en- 
titled to  be  served  with  a  copy  of  the  indict- 
ment, he  shall  be  allowed  two  days*  time  after 
service  to  plead,— where  a  defendant,  when 
his  case  is  called  for  trial,  answers  that  he  Is 
not  ready,  because  he  has  been  in  custody, 
and  has  never  been  served  with  a  copy  of  the 
Indictment,  and  thereupon  demand  snoh  copy 
and  a  poslyHiement  for  two  daya,  it  Is  error 
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to  refiiBe  teach  demand. — Woodall  t.  State, 
(Tex.)  803. 

Arraignment — Flea  in  abatement. 

4.  Under  Code  CMm.  Proo.  Tex.  %  538,  which 
proTldes  only  two  grounds  for  setting  aside 
an  indictment,  vis.,  that  the  record  shows 
that  the  indictment  was  not  foond  by  at  least 
nine  rrand  jurors,  and  that  some  person  not 
anthorized  was  present  daring  the  deliberar 
tion  and  rotiag  of  the  jurors  on  the  charge,  a 
plea  in  abatement  on  the  groand  of  disqnalifl- 
oation  uf  some  of  the  gntul  Jurors  will  not  he 
considered.— Owens  r.  State,  (Tax.)  658. 

Former  jeopardy. 


5.  Althoaeh  a  plea  of  former  jeopardy  and 
former  oonnctioa  omits  to  set  out  tne  indict- 
ment andjudfment  referred  to,  ftnd  would 
therefore  be  fatally  defectiye  if  both  trials 
had  been  in  different  courts,  such  defect  will 
not  hcu'  the  defense  when  both  trials  were  in 
the  same  court,  since  the  court  talces  judicial 
ocwiUzBDce  of  previous  proceedings  in  the 
case.— Foster  V.  State,  (Tex.)  664* 

6.  Where  a  defendant  has  been  tried  and 
found  guilty  of  a  misdemeanor,  and  the  rec- 
ord does  not  show  whether  judgment  was  en- 
tered on  such  Terdict  or  the  rerdict  set  wAAo, 
a  second  conviction  in  the  same  case  will  be 
revwsed  on  mHteaL— Id. 

7.  An  aoQutitBl  upon  an  indictment  for  rob- 
bed is  a  bur  to  a  proseoo'ttoa  for  the  same  act 
under  an  indictment  for  f ^Ise  imprisonmenth 
when  an  assault  constitutes  an  ingredient  of 
the  transaction.— Pox  v.  State,  (Ark.)  83d. 

Venue. 

8.  Where,  on  appeal  from  a  conviction  for 
murder,  the  bill  of  exceptions  recited  that  de- 
fendant's petition  for  change  of  venue  "was 

regularly,  in  due  form,  and  complied  with  all 
the  requirements  of  law, "  and  that  the  court 
refnsM  to  permit  counsel  to  file  the  same,  and 
refused  to  entertain  the  same,  on  the  ground 
that  it  had  no  jurisdiction  to  pass  on  the 
petition,  it  must  oe  presumed  that  such  peti- 
tion was  sufficient  and  regular  in  all  respects, 
although  it  was  not  preserved  by  the  bill  oi 
exceptiong,  and  that  tmoh  change  of  venue 
should  have  been  granted.— State  T.  Shea, 
<Mo.H09. 

8.  The  action  d  the  trial  ooort  on  an  appVL- 
cation  for  change  of  venue  in  a  proseeution 
lor  murder  will  be  held  to  be  conclusive,  in 
the  absence  of  palpable  abuse  of  judicial  dis- 
cretion prejudicial  to  jlefendant.  — State  v. 
Rider.  (Ho.)  728. 

10.  Judgment  of  conviction  for  felonious  as- 
sault will  be  reversed  If  no  venue  of  the  of- 
fense is  proven. — State  V.  Stewart,  (Mo.)  2l6. 

11.  Proof  of  the  venue  of  an  offense  is  essen- 
tial te  the  Bufflcieacy  of  a  conviction.— Leg- 
gett  V.  State,  (Tex.)  660. 

13.  In  a  prosecution  for  a  misdemeanor,  the 
reoord  falUng  to  show  that  the  offense  was 
committed  in  the  count?  laid  in  the  indict- 
ment, a  judgment  of  conviction  will  be  re- 
versed on  ai>peBL— Owens  7.  State,  (Tex.)  668. 

Continuanoe. 

18.  Where  five  months  elapse  between  in- 
dictment and  trial,  and  defendant  makea  no 
effort  to  have  witaesses  summoned  until  the 


second  day  of  the  term  at  which  be  is  Med, 
and  a  few  days  before  the  trial,  and  his  affl- 
davit  for  a  continuanoe  on  the  ground-  of  ab- 
sence of  witnesses  does  not  snow  that  the 

witnesses  are  not  absent  by  hia  oonsent,  con- 
nivance, or  procurement,  as  required,  in  case 
It  is  demanded  by  the  opposite  party,  by  act 
Ark.  Feb.  21, 18S7,  the  r^usal  of  the  continu- 
ance Is  a  proper  exercise  of  the  discretion  of 
the  court.— Blaclauore  v.  State,  (Aiic)  940. 

14.  Upon  trial  for  forging  letters  of  recom- 
mendation, the  only  controversy  waa  whetlier 
defendant  had  shown  witness  the  letters  pro- 
duced at  the  trial,  and  admitted  to  be  geaume, 
or  other  spurious  letters,  as  cilaimed  by  the 
witness,  which  were  not  produced.  There 
being  no  pretense  that  the  parties  had  written 
such  letters  as  witness  claimed  were  shown 
him,  it  was  not  prejudicial  to  the  defendant  to 
refuse  a  continuance  to  procure  the  attend- 
ance of  witnesses  in  another  state,  to  prove 
the  genuineness  of  the  letters  prodooiad. — 
Richie  v.  Commonwealth,  (Ky.)  913. 

15.  In  a  criminal  case  defendant  is  not  en- 
titled to  a  continuance  because  of  the  absence 
of  a  material  witness,  where  the  aiUdavit 
shows  that  process  was  issued,  but  does  not 
show  that  it  was  placed  in  the  hands  of  an  of. 
fleer  for  Benrloe.— Unael  t.  Commonwealth, 
(Ky.)  144. 

16.  A  continuance  of  a  criminal  trial  on  the 
ground  of  absent  witnesses  is  propeziy  re- 
fused where  no  due  diligence  is  shown,  and 
the  testimony  sought  to  be  procured  is  vague, 
ancertain,  and  merely  negative,  and  not  11k^ 
to  influence  the  jury's  flnding. — ^Moseleyv. 
State,  (Tex.)  653. 

17.  It  Is  not  an  abuse  of  discretion  in  the  trial 
court  to  refuse  to  grant  a  continuanoe,  in  a 
criminal  case,  because  of  the  absence  of  two 
witnesses,  where  it  is  not  shown  that  any  sub- 
poena waa  issued  for  these  witnesses  before 
the  first  day  of  the  term  at  which  the  prisoner 
was  tried,  and  neariy  a  year  after  be  was  in- 
dicted, and  no  facts  showing  due  diligence  ftp- 
pear  in  the  aflldavit  for  continuance. — Wells 
V.  State,  (Ark.)  896. 

18.  Where  a  person  chained  with  murder  Is 
tried  at  the  same  term  at  which  the  indict- 
ment is  preferred,  the  courts  should  grant  a 
continuanoe  to  enable  accused  to  proonre  an 
absent  witness  by  whom  he  proposes  to  prove 
tliat  deceased  had  threatened  and  was  dis- 
posed to  bully  him,  thereby  corroborating  de- 
fendant's testimony  that  deeeaaed  commenced 
the  affray.— Smitb  v.  Commonwealth,  (Ky.) 

19.  An  application  for  a  continuance  for  the 
absence  of  a  material  witness  set  out  what  the 
vritness  was  expected  to  prove.  The  pros- 
ecuting attorney  oonsented  ttwt  the  facts  set 
out  in  the  appUcation  as  to  what  defendant 
expected  to  prove  by  the  absent  witness 
should  be  taken  as  the  latter's  testimony  and 
defendant  was  compelled  to  go  to  tciaL  HeM, 
that  the  continuanoe  was  improp^ly  refused. 
FoUowtngState  v.  Neider,  6  S.  W.  Rep.  708.— 
State  V.  Warden,  (Mo.)  838. 

Conduct  of  trial — Summoning  tales- 
men. 

20.  Attordermadebythe  court  several  days 
before  a  criminal  cause  was  set  for  trial,  di- 
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reotlliK  fhe  therUt  to  summon  talesmen.  In  an- 
ticipation that  the  regular  panel  woald  be 
ezfaamted  without  obtaining  a  jury.  Is  not 
premature.— Habry  T.  State,  (Ark.)  838. 

SI.  The  practice  of  summoning  a  speolBl 
jury  In  each  case  baring  been  abolished,  It  Is 
no  objection  to  an  order  directing  the  sbetiff 
to  summon  talesmen  that  it  was  made  In  the 
absence  of  the  accused,  he  having  bad  the  full 
beneOt  of  M»  right  to  peremptory  ohaUenges. 
— M. 

 Beeeption  of  eridenoe. 

aa.  Under  Grim.  Code  £7.  g  280,  providing 
that  "If,  daring  the  trial,  it  shall  appear  that 
thsofflensewaaotniimittM  out  of  the  jurisdic- 
tion of  the  ooort,  but  within  tiie  jurisdiction 
of  some  other  court  of  this  state,  the  court 
shaU  stop  the  trial,  discharge  the  jury,  and 
take  the  prooeedlngs  in  the  case  directed  in 
sectdoitalW,  107,  "where  there  is  evidence  that 
defendant  is  guilty  of  a  crime,  it  is  error  to 
refuse  to  allow  the  commonwealth's  attorney 
to  recall  a  witness  to  showthat  tlie  crime  was 
committed  within  the  jurisdiction,  though  he 
had  Mi*i^"<fi*  MtfiMtrf  through  with  his  evl- 
duioe.— Gomnonwealth  r.  noaevm.  (Kj.) 

 Bemarks  of  oounsel. 

23.  tJpoa  trial  for  felony,  defendant  having 
testtfled  on  one  point  only,  the  prosecuting 
attorney,  In  argument,  over  the  objection  of 
defendant,  was  permitted  to  allude  to  the 
failure  of  d^endant  to  testify  upon  another 
question.  Held  reversible  error,  under  Rev. 
St  Ho.  H 1918. which  provide  that  an  ac- 
cused may  testity  in  his  own  behalf,  and  may 
be  cross-examined  as  to  any  matter  teBttfled 
to ;  and  tiiat  his  failure  to  testify  shall  not  be 
construed  against  him,  or  referred  to  by  any 
attorney  in  the  cause,  nor  considered  by  the 

Judge  or  Jury.  Bba.ce  and  Shebwood,  JJ., 
llssenting.— State  T.  Graves,  (Mo.)  780. 

24.  Remarln  ol  counsel  for  prosecution  in 
argument,  which  are  not  strictly  proper,  if 
they  are  condemned  by  the  court  within  the 
heuingof  the  jury,  so  that  no  prejudice  arises 
to  defendant,  are  not  ground  for  reversaL— 
McGill  V.  State,  (Tex.)  661.* 

Xiridenoe — Hearsay. 

25.  It  is  error  to  admit  evidence  of  a  state- 
ment, made  in  the  absence  of  accused  by  his 
brother  to  the  sheriff,  that  accused  would 
plead  guilty,  though  the  county  attorney 
stated  that  ne  expected  to  proof  /acts  whlcn 
would  render  tiie  testimony  admlssIUe. — 
Bushing  T  State,  CTex.}  807. 

 Ck>nflM8ionB  and  admimionB. 

90.  Under  Code  Crtm.  Proo.  Tex.  art.  750, 
providing  that  a  confession  shall  not  be  used 
If  made  while  defendant  was  under  arrest, 
"anless  such  confession  be  made  in  the  volun- 
tary statement  of  the  accused  taken  before 
an  examining  ooort  in  accordance  with  law, 
or  be  made  voluntarily  afterhaving been  first 
cautioned  that  it  may  be  used  agidnst  him, " 
a  caution  by  the  magistrate  at  the  examina- 
tion that  deimdanVs  written  statement  before 
the  nubffistrate,  if  be  should  make  one,  would 
be  used  against  blm,  Is  not  such  oantlon  as  to 
make  admissible  statements  made  by  defend- 


anttoanctherperson  a  few  hoars  afterwards. 

—Baker  v.  State,  (Tex,)  28. 

27.  A  defendant's  testimony  to  show  tiiat 
certain  criminating  admissions  should  not  be 
admitted  In  evidence  against  him,  by  reason 
of  the  circumstances  under  which  they  were 
made,  must  be  offered  to  the  court  whue  that 
issue  is  pending.  If  given  while  testifying  ia 
his  own  behalf  before  the  jury,  it  affords  no 
ground  for  excluding  the  adnussions.— State 
V.  Rush,  (Mo.)  aai.* 

28.  Defendant,  arrested  for  robbery,  made 
criminating  admissions  upon  beingtold  by  the 
officer  having  him  in  custody  that  his  co-de- 
fendant had  implicated  him,  bnt  it  did  not 
appear  that  such  admissions  were  induced  by 
promises,  threats,  or  intimidation.  H«Id,  that 
they  were  volunttuy,  and  admissible  la  evi- 
dence.—Id.* 

3B.  Testimony  detaUlngaoonvMsatlon  which 
the  witness  had  with  dnendant  under  arrest 
is  inadmissible,  onless  for  ^e  purpose  of  show- 
ing a  confession.— Balrarv.  State,  (Tex.)  88. 

 Of  sooompUoes. 

80.  Crim.  Code  Ely.  |  211,  provides  that  "a 
conviction  cannot  be  Imd  upon  the  testimony 
Of  an  accomplice,  unless  corroborated  by  oUier 
evidence,  tending  to  connect  defendant  with 
the  commission  of  the  offense:  and  the  cor- 
roboration is  not  sufficient  if  It  merely  show 
that  the  offense  was  committed,  and  the  dr^ 
cumstanoes  thereof."  Defendant  was  oon- 
□ected  with  the  theft  for  which  he  was  in- 
dicted, independently  of  the  testimony  of  an 
accomplice,  only  by  testimony  that  one  of 
the  things  stolen  had  been  found  In  a  place 
where  it  was  probable  that  he  had  bidden  it. 
Held,  that  deaendant  was  entitled  to  an  In- 
struction embodying  the  entire  substance  of 
the  above  section.— Taylor  v.  Commonwealth, 
(Ky.)  «!.• 

81.  Intheproaeontlonofajail-guardforper- 
mlttlog  the  escape  of  a  prisoner,  evidence  of 
acts  and  declarations  performed  and  made 
both  before  and  after  the  escape,  and  in  the 
absence  of  defendant,  by  a  fellow-guard,  who 
was  under  a  separate  indictment  for  the  same 
escape.  Is  not  admissible;  there  being  no  suf- 
ficient proof  of  a  conspiracy  between  the  two 
to^rmlt  the  escape.- Martinr.  State,  (Tex.) 

 Obsraotor. 

8S.  Evidence  is  not  admissible  to  proof  that 
the  general  reputation  of  a  prosecuting  wit- 
ness for  veracity  is  good,  where  Mb  VMadty 
has  not  been  directly  assailed,  bnt  there  la 
simply  a  oonfliot  betwefen  Ms  testimony  and 
that  of  witnesses  for  the  defensa— Rushing 
V.  State,  (Tex.)  807. 

88.  where  defendant  In  a  (nominal  action 
becomes  a  witness  in  his  own  behalf,  under 
act  Ky.  May  1, 1880,  providing  that  such  a  de- 
fendant may  testify  la  his  own  behalf,  bis 
credibility  may  be  impeached  by  testimony 
assaUlng  nis  general  mor^  character.— Lock- 
ard  V.  Conunonwealth,  (Ky.)  206.* 

Instruotioiui. 

84.  Evidence  that  defendant  was  present  In 
a  crowd  at  the  scene  of  and  immediately  after 
the  robbery  for  which  he  was  indicted,  aoA 
there  beard  It  dlsoussed,  and  was  not  again 
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wen  tn  the  c/Uj  mtU  brought  iMok  aftsr  Ua 

arrest,  which  oocurred  a  year  subeoQueaUy; 
a  writ  baring  been  Uaued,  a  reward  offered, 
and  diligent  seandi  made  for  him  in  the  mean 
time:  and  that,  both  when  arreated  and  when 
testiiTiug  as  a  witness,  he  gaTe  no  aoooontof 
his  atiseDoe,— is  sofflolent  to  warrant  an  in- 
struction to  the  jiuyoa  the  preaoowtion  arla- 
ing  from  flight.— State  t.  Rash,  (Mo.)  m. 

86.  On  a  trial  for  a  crime,  the  use  of  the 
word**  real**  in  an  instrootion  stating  that  a 
doubt)  to  aatborise  an  acquittal,  must  be  a 
real,  substaatial  doubt,  doaa  not  oonsUtate 
reversible  ernnr.— 6tate  r.  Dsridaon,  (Ifo.) 
418. 

80.  Special  charges  requested  to  be  given, 
are  properW  refused  when  substuttially  em- 
bo^ed  in  un  chane  as  fAna  to  the  Jury.— 
Hartln  y.  State,  (iSx.)  69. 

Chutody  and  oonduot  of  Jury. 

87.  A  felony  case  being  submitted  to  a 
juiT,  who  were  placed  in  charge  of  a  sheriff, 
and  BO  remi^ned  until  the  return  of  their  ver- 
dict, their  adjournment  from  th^  oonsulta- 
Uou  room  to  their  meals  and  sleeping  apart- 
ment, and  return  to  the  oonsnltatlon  roooif 
were  not  a  resubmls^a  of  the  case  at  each 
return,  and  did  not  oonatttate  a  eidimlssloQ  in 
the  absenoe  of  the  prisoner.— BIcihlB  v.  Com- 
monwealth, (Ey.)  9ut. 

8S.  Where  the  only  oommnnication  shown 
to  have  been  had  between  the  jury  and  the 
sheriff,  or  any  one  else.  Is  that  the  sheriff  fur- 
nished tiie  jury  with  olgan  at  their  request, 
and  another  person,  at  tAe  sheriff's  dlreotitm, 
threw  soap  and  towels  into  the  hall-way, 
whl<di  was  open  to  the  J*^'^^^"'^  ^ 


only  separation  allowed  waa  brief  and  pnner, 
there  Is  no  miscondnot  tar  the  tbetUL—^KaHe 
T.  Rush,  (Mo.)  aaL 

80.  Under  Crlm.  Code  Ey.  1888,  |  MB,  pro- 
viding that,  **apon  retiring  fbr  deUberauon, 
the  jury  may  take  with  them  all  papers  and 
other  things  which  have  been  received  as  evi- 
denoein  the  cause,  "it  Is  not  reversible  error 
to  give  the  jury  the  Indictment  upon  which  Is 
in£ined  a  previous  jury's  rerdiot  of  convlo- 
ticwu— Harrold  v.  Commonwealth,  (Ky.)  IM. 

Verdlot. 

40.  Under  Oen.  Bt.  Ey.  (New  Ed.)  404,  giv- 
ing, in  certain  cases,  authority  to  the  jury  to 
say  whether  defendant  shall  be  put  at  hard 
iMor  In  lieu  of  imprisonmeDt  for  non-payment 

flue.  It  Is  insufficient  for  the  verdlot  to  s^ 
merely  *'the  worklag  statute  awUed,"  but, 
under  instmeUon,  tE^  should  ax  In  their 
verdict  the  extent  of  the  paalsbment  they  la- 
tend  to  infllck— SldridgB  r.  Ctmmumwealtii, 
(Ky.)89a. 

Sentenoe. 

41.  Under  Bev.  8t  Mo.  M  1877, 1878, 1881, 
providinK  that  no  judge  of  a  drouit  or  crim- 
inal CDuxt  shall  be  eompetpnt  to  try  any  In^ 
dlotment  when  he  shall  nave  been  ocomA  in 
the  cause;  and  that,  in  case  of  such  dlsquali- 
flcatioD,  a  special  judge  m^  be  elected;  but 
that  if  a  competent  special  Judge  cannot  be 
elected,  or  will  not  serve,  soon  diaaaaUfled 
judge  may  notify  and  request  the  jndge  of 
snne  other  circuit  to  try  the  oaoie;  and  it 
Shall  be  the  duty  of  the  judge  so  requested  to 


appear  fbrtbe trial <rf said  oaMo;  aBdheahaa 
during  said  trial,  and  tn  relation  to  saU  osnse^ 
possess  aU  the  powers  and  perform  all  the  ds 
ties  of  a  olroait  judge,— a  eeataoee  on  a  trial 
and  oonvlction  for  murder,  passed  by  a  dr- 
ouit judge  who  had  not  tried  the  canae,  at  ths 
request  of  the  regular  jndge  of  the  eoort  in 
wUfdi  the  cause  waa  pending,  the  latter  hav- 
ing been  i»oaeaottau(  sttoiney  on  th«  trial.  Is 
unauthorised  and  ooram  non  ^udCoe,  the  reg- 
ular judge  notbeingdisqualified  from  iiaaslini, 
sentence  by  having  acted  as  prooeouting  at- 
torney, uid  the  only  pnrpoee  for  whidi  a 
Judge  of  another  court  may  be  called  in  being 
for  thetrialof  acauae  when  ttte regular  judge 
is  dlsnnallfled,  and  a  special  Jndge  cann^be 
elected  or  will  not  serve.— State  t.  Shea, 
(Mo.)  409. 

42.  Where  petilioner  was  eonvloted  at  the 
same  term  on  three  indiotineato  fM>  felony; 
and,  on  a  subsequent  day  of  that  term,  waa 
sentenced  to  imin^nment  for  a  torn  oom- 
menclng  fnnn  ute,  on  the  third  oonvlotloa; 
tmd,  on  the  following  day,  was  senteneed  to 
Imprisonment  on  the  first  and  eeoond  oonvio- 
tlons,  fwpectfvely,  each  term  to  oommanee 
at  the  ezpiratku  of  the  one  preceding  it,— 
there  was  no  such  Irregularity  tn  the  proceed- 
ings as  would  avoid  tbe  Impruonment,  under 
Rev.  St.  Mo.  I  iffiffl,  providing:  **When  any 
person  Is  oonvlcted  of  two  or  more  offenses 
before  sentence  shall  have  been  pronounced 
upon  htm  for  either  offense,  the  Impriaonmeat 
to  which  he  shall  be  senteneed  upon  the  aeo- 
oud  or  subsequent  oonvlction  shall  oonunenoe 
at  the  termination  of  the  term  of  imprison- 
ment to  whlcb  he  shall  be  adjudged  unm 
|«ior  conviction.''— Ex  parte  Jackson,  (Mo.) 

48.  Tniere  a  prisoner  was  sentenced,  at  the 
same  term  of  court,  to  three  successive  terms 
of  imprisonment,  the  reversal  of  the  Judgment 
upon  which  he  was  sentenced  to  the  second 
term  of  imprisonment  doea  not  entitle  him  u> 
a  discbarge  upon  expiration  of  his  first  term, 
but  the  tnira  term  will  begin  Immediatdy 
after  the  first  has  expired.— Id. 

44.  Rev.  St  Mo.  1870,  M  192S,  ISSS.  provid- 
ing that  one  accused  of  crime  must  be  mongfal 
to  trial  within  a  sneclfied  time,  otherwise  he 
is  enUtled  to  be  uscharged,  doea  not  Invdl- 
date  a  aentenoe  wononnced  after  •ooh  time 
on  a  verdict  rendered  vrtthin  the  ttmOL— State 
V.  Watson,  (Mo.)  888. 

45.  The  power  to  sentence  one  oonvloted  of 
a  crime  is  not  oooflned  to  the  term  of  oourt  at 
which  he  waa  convfarted.— Id. 

New  triaL 

46.  A.  new  trial  vrQl  not  be  granted,  in  a 
criminal  case,  on  the  ground  of  newly-duoov- 
ered  eviddnce,  where  a  part  of  the  evidence 
relates  solely  to  the  Impeaduneot  of  a  wit- 
ness, afSdaviU  at  n<me  <h  the  new  witnesses 
are  produced,  no  dlUgraoe  la  ahown  to  have 
been  exerdsed,and  all  Um  evidanaa,  eoraept 
that  for  the  impaaohnmt  of  the  wfTneaa.U 
merely  omDnlaUn.— WeUa  t.  SCake^  (Axk) 

47.  Where  the  aflldavitoaooompaatyturanio- 
tionforanew  trial  fail  to  disctoae  any  dilijfaneft 
on  the  part  of  defendant  to  dlaeover  tha  evi- 
dence he  pv^osed  to  oflar  nponnaeoond  trial* 
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«ad  did  not  tUsfa      tbe  erldflBoe  flrrt  «MiM 

to  Us  knowledge  after  the  trial,  or  that,  be- 
fore the  trial,  he  had  no  knowledge  of  it,  the 
MoUcn  la  wmeriy  denled.-4tate  LlohUtw, 
(1IO.)9>0.* 

48.  In  Texas,  On  trial  for  peijury,  where  a 
oontbraanee  because  of  absence  at  two  wit- 
nesses, who  would  oorroborate  defendant,  has 
been  properir  refosed  for  want  of  dlUgenoe,  a 
new  tnal  ahonld  itlll  be  granted  if  the  eri- 
denoe  addaoed  on  the  trU  shows  that  the  ab- 
■enttestlmooT  woald  be  material,  and  is  prob- 
iM7trae.--C!ordw«ar  v.  Stata,  (Tex.)  OTa 

4K  It  !•  not  luflkriait  to  except  to  the  gir- 
Ing  and  refosing  of  liutanictl<ws  fw  the  Snt 
time  in  a  motion  tor  a  new  trial.  Btato  t. 
Rambo,  (Ho.)  866. 

Appeal— Bight  of  state. 

no.  The  state  has  no  right  of  appeal  In  a 
criminal  oaae.  where  defendant,  as  provided 

ST  Bev.  St.  Ho.  1 19S8,  was  discharged  on  mo- 
cm  beoanse  not  brought  to  trial  before  the 
end  of  the  third  term  of  the  court  In  which 
her  oanse  was  pending.— State  t.  Ashoraft, 
(Mo.)  816. 

■  Beoord. 

fil.  ▲  bill  of  exceptions,  signed  br  the  Judge, 
renting  that  **  the  f  orminng  bill  of  exocnitionB 
having  been  tenderea  and  examined  by  the 
court,  and  corrected,  is  now  approved  and 
signed  and  ordered  to  be  made  part  of  the 
record  herein, "  which  shows  that  there  was 
evidence  that  the  larceny  was  committed  in 
Sm  the  county  seat,  shows  that  the  crime  was 
committed  In  the  county,  the  court  and  Jury 
haying  the  right  to  take  judicial  cognisance 
of  public  cities  within  their  Jurisdiction ;  and 
anaer  Civil  Code  Ey.  {  887,  sabsec  8,  provid- 
ing that** if  the  bill  of  exceptions  be SHpproved 
In  the  judges  he  shall  sign  it,  and  It  shall  be 
filed  aa  a  {Mrt  of  the  record,  bnt  not  spread  at 
large  upon  the  order  book.  If  not  approved 
he  shall  conrect  It^  or  suggest  the  correction 
to  be  made,  and  sign  It,  ^—cannot  be  contra- 
dicted by  a  written  statement  of  the  judge 
following  the  bUl  that  there  was  no  evidenoe 
that  the  laroei^  was  committed  within  the 
jurisdiction,  such  statement  being  unauthor^ 
Ized  and  unofBolal.— Commonwealth  v.  Pat- 
terson, (Ky.)  m. 

est.  Where  the  record  shows  that  a  bill  of 
exceptions  waa  approved  md  filed  in  term- 
time,  more  than  10  days  after  the  trial,  in  the 
absence  of  contrary  proof  the  presumption 
arises  that  the  bill  was  regularly  presented 
to  the  judge  within  the  10  days  for  his  ap- 
proval, as  requiired  by  taw.— Tomlin  v.  State, 
Crei.)tBl. 

fiS.  where,  on  appeal,  the  record  falls  to 
show  thatj  at  the  trial,  any  plea  was  made  by 
or  entered  for  the  defendant,  the  Judgment 
will  be  reversed.— McCarty  v.  SUte,  (Tex-) 
660. 

 Bxoeptloiu. 

64.  Where  the  regular  panel  of  Jurors  was 
discharged,  and  a  special  vtmtre  ordered  to 
try  def^idant,  and  he  was  tiled  by  the  special 
jarr,  against  hia  ob  eotion,  and  convioted, 
BtH»  ooBVlctloii  wUl  not  be  set  aside  where 
the  bm  of  woeptlona  does  not  show  that  a 
awtloB  for  a  new  Uial  waa  nade,  aa  a  failure 


tofltoamotten  ftw  a  new  trial  la  a  waiver  of 
exoeptlcna  taken  on  the  trlaL— Chambers  v. 
State,  (Ark.)  838. 

66.  Exoepticms  to  the  Charge  of  the  court, 
which  were  not  taken  until  tne  Jury  had  re- 
tired from  the  box,  and  the  grounds  of  which 
weie  not  spedfled  until  after  a  verdict  had 
been  returned,  will  not  be  considered  hy  the 
appellate  court;  no  fundamental  error  being 
found  in  the  ohargeaa  given.— Uartln  v.  State, 
(Tex.)  688. 

66.  A  general  exception  to  a  charge,  not  spe- 
(dfloally  poliitlag  onian error  therem,  will  not 
be  oonsldered  on  appeal.— Gordway  v.  State, 
(Tex.)670. 

67.  Where  the  gronnd  ef  objection  to  the 
admisaibllltjrof  evidenoe  Is  not  preserved,  the 
objeoUmi  will  be  preaoined  Invalid.— State  t. 
Ollmottt,  (lio.)  8SSr 

 ]Error  in  tranaoript. 

68.  Where  a  conviction  of  willful  and  ma- 
licioos  shooting  was  reversed  on  iq)peal  be- 
cause It  appeared  1^  the  tranaoript  that  the 
indictment  charged  simply  wlllfnl  shooting 
and  on  the  second  trial  aefendant  was  again 
convictad  on  the  same  indictment,  which  on 
the  second  appeal  appears  to  have  been  good 
at  first,  the  mistake  having  been  in  the  tran- 
script, reversal  will  not  be  ordered  becanae 
the  indictment  was  held  defective  before. — 
Harrold  v.  Commonwealth,  (Ey.)  IM. 

 Inaaffioienoy  of  bond. 

69.  On  conviction  and  fine  In  the  recorder's 
court,  defendant  appealed  to  the  connty  coort, 
and  filed  his  appecu-bond  in  a  penalty  sulfi- 
oient  to  cover  the  fine  and  all  costs  then  ac- 
crued. Held,  that  a  dismissal  of  the  appeal, 
becanae  of  the  inanlBdenOT  of  the  bond  to 
oov«r  snbeeqnent  ooata  for  the  traaacript  and 
for  receiving  and  paying  over  the  fine  and 
oosta  la  errw.— Dmm  v.  State,  (Tex.)  819. 

 Harmless  error. 

60.  Where  the  Jury  find  defendant  guilty  of 
felony,  and  fix  his  punishment,  but  recommend 
that  he  have  credit  for  the  time  already  served 
under  a  previous  oonviction.  and  the  court 
renders  Judgment  reducing  the  time  by  six 
months  served,  the  Irregularity  is  not  preju- 
dicial error  entitling  defendant  to  a  reversaL 
—Harrold  v.  Commonwealth,  (£y.)  lU. 

OaUBLTY  TO  ANOIALS. 

See  Mvnieipal  Corporottoiw,  1, 3. 
Indictment. 

An  indictment  for  shooting  a  heifer,  which 
charges  the  time  and  place  of  the  olfense,  and 
that  aefendant  feloniously,  willfully,  and  ma- 
liciously wounded  a  certain  heifer,  by  then 
and  there  shooting  said  heifer  with  a  shotgun 
loaded  with  gunpowder  and  leaden  shot  which 
said  shot,  so  discharged  from  said  gun,  *  «  * 
entered  into  the  flesh  of  said  heifer,  »  »  • 
thexetar  cansiuK  and  inflicting  a  wound, "etc., 
is  anmDittit.— state  v.  Woodward,  (Mo.)  230. 

OTOTBST. 

Sale  by  tenant. 

Where  lands  belong  Jointly  to  seven  heirs, 
and  one  person  buys  four  and  another  two  of 
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the  ihare*,  ud  the  estate  of  &  tenant  hj 
oaiteay  in  another  share,  and  (heae  pttrotaaMTS 
dtride  the  land  between  themselTea,  ngard- 
toss  of  the  rli^ts  of  the  rereraioner  of  the  ona- 
serenth  is  which  the  estate  by  ourteey  had 
been  poicbased,  such  rererslooer  may  aSLrm 
the  partition,  and  recover  one-third  of  the 
three-sereBths  of  the  land  set  oil  to  the  pur* 
chaser  of  the  estate  by  ourteay  and  the  two 
other  sevenths.— Smith  t.  Patterson,  (Mo.) 
507. 

CUSTOM  AND  USAOB. 

Pleading. 

Plaintiffs  aUeged  "that  It  had  long  been  the 
custom  in  the  state  of  Texas,  where  similar 
contracts  were  made  bjoounties,  •  *  *  for 
the  p^y  contracted  with  to  employ  compe- 
tent pames  to  do  the  work,  even  when  no  ez- 
ivesa  authoriirr  to  do  the  woilc  waa  given  in 
the  contract  with  the  ooonty.  **  But  it  was  not 
aUeged  that  the  commlsslonerB'  court,  with 
wfaun  the  contract  sued  on  was  made,  had 
knowled^  of  such  costom.  Held,  that  the 
allegations  were  not  snlBcient  to  make  the  ona- 
tom  a  part  of  the  contract —Oano  T.  Palo  Pinto 
Coon^,  CCvL.) 

DAMAQES. 

For  death  by  wrongful  act,  see  Death  by 

Wnmaful  Acty  B,  6. 
fires  set  by  railroad  companies,  see  Rail- 
road Companies,  S5. 
in  condemnation  proceedings,  see  Eminent 
Domain,  8-1. 
Injunction  proceedlngs^see  Injunctton,  S. 
Punitive  damages,  see  Railroad  Compa- 
nies, 18. 

Bxemplory. 

1.  A  petition  alleging  that  defendant,  know- 
ing he  had  no  cause  of  action  against  plaintiff, 
mallcdou^  sued  out  two  writs  of  attachment 
on  the  latter's  property,  and  that,  br  reason 
of  saoh  attachment,  plaintiff  has  sulierbd  in- 
jury, states  a  cause  of  action  against  defend- 
ant; and,  if  the  facts  are  proven  as  alleged, 

Slaintifl  may  recover  ezempUry  damages. — 
ice  V.  Miller,  (Tex.)  817  • 

Heaaure  of  damages  for  tort. 

3.  In  an  action  fOr  personal  injuries  caused 
to  negligence,  where  plaintiff,  in  the  hearing 
«t  the  jury,  has  disclaimed  any  reoovttT'  for 
medical  expenses  cr  loss  of  time,  an  Instruo- 
tion  that,  if  the  jury  find  for  plaintiff,  they 
ah^  aasess  his  damagea  at  such  amount  as  he 
has  sustained,  is  not  erroneous,  so  tar  as  de- 
fan^it  is  concerned-  because  it  falls  to  point 
out  the  criteria  by  wnioh  they  are  to  be  gov- 
enied  In  fixing  the  otnupensatory  damages; 
nor  does  it  authorize  the  jury  to  find  punitive 
damages.— Kentucky  Cent.  R.  Co.  v.  Acltley, 
(Ky.)_6fll. 

8.  Where  a  passenger  is  pulled  off  a  railroad 
car  by  a  brakeman,  acting  within  the  scope  of 
Mb  employment,  the  company  Is  liable  for  all 
injuries  occasioned  thereby,  though,  owing  to 

glaintiff's  health,Buch  injuries  were  moredif- 
cult  to  cure,  and  hv  reason  of  latent  disease 
ware  more  serious  than  th^  would  have  been 


to  a  person  of  robust  health.— Oweas  v.  TTsnsar 

Cit^tJt.  J.  &  C.  B.  B.  Co..  (Ua)  850.* 

4.  Thongh  for  injnriea  inflicted  on  »  ninor 
1^  the  negUgenoa  ii  a  ndlrcad  oorapany,  re- 
sulting in  diminished  ouadty  to  mxa  a  live- 
lihood, he  is  not  entiUed  to  recover  dnrii^ 
minority,  aa  the  proceeds  would  belong  to  hi» 
parent,  a  charge  not  so  qnaUfled  la  not  rev«rsi- 
Dle  emff  where  the  veraiofcwaa  not  exeeaaive, 
nor  a  proper  charge  aakad  by  defeadant.— 
Hovston  &  T.  a  By.  Co.  y.  Booser,  (Tte.)  lU. 

5.  In  an  action  for  damagea  to  plaintiff's 
CTOpB  and  land,  caused  by  the  overflow  of  sn 
embankment  on  defendant's  railway,  the 
measure  of  damagea  is  the  market  value  of  the 
crops  at  the  time  they  were  destroyed,  and  the 
amount  of  injury  to  the  land,  as  ahown  by  the 
testimony.— UQU,  C  &  3.  V.  Rj.  Co.  v.  FooL 
(Tex.)  — , 

Exoesgive. 

0.  In  an  action  for  sn  Injury  sustained  from 
the  sudden  starting  of  a  street  car,  whereby 
plaintiff,  a  passeoger,  was  thrown  down,  and 
his  hand  thrust  t&oogh  the  car  window,  and 
severely  out.  It  appealed  that  he  waa  sick 
from  his  injuries  for  severs]  months,  and  was 
finallr  compelled  to  have  his  arm  amputated 
just  Delow  the  elbow,  and  that  his  expenses 
therefor  were  nearly  $3,000;  that  hiaaalaryss 
a  telegraph  manager  waa  tl4i  pw  month,  and, 
being  an  expert  operator,  heoopasiooallymade 
•60  per  month  ertra;  and  that  his  Tame  and 
usenUnese  as  an  operatcv  had  been  impaired 
to  the  extent  of  one-half .  HebZ,  that  a  verdict 
for  tia,000  was  not  excessive,  thoogh  the  nat- 
ure of  the  case  only  alkiwed  oompeusataj 
damages.  —  Dougherty  v.  Missouri  BL.  Oo. 
(Mo.)  800. 

7.  Theverdictof  ajuryawardingtoabraks 
man  110,000  damages  for  the  loss  of  a  foot,  net 
being  so  glaring^  excessive  as  to  awear  tc 
have  resulted  from  passion  or  prejndioe,  will 
not  be  distnrbed.— tonisville  K  Si.  R.  Co.  r. 
Mitchell,  (Ky.)  70ft.* 

Practice — Pleading. 

6.  In  an  action  for  damages  caused  by  oat- 
ting  away  an  arch  to  make  room  for  a  water- 
pipe,  the  allegaUoo  that  defendant  '*cnt  away 
a  portion  of  the  arch  aforesaid  to  make  way 
through  same  fCr  defendant's  water-pipe,  and 
In  so  doing  removed  the  support  theretofore 
attbrdad  to  said  east  comer  of  saU  bnllding, 
causing  thereby  said  building  to  setUe  in  the 
KTOUud,  away  from  the  ether  portions  of  said 
building,  and  the  walls  of  said  building  to 
crack  and  burst  open  In  several  different 
places,  thus  occarioning  to  plain  tiff's  property 
serious  injury  and  damage, "  followed  by  an 
averment  of  the  amount  of  damages,  is  suffi- 
cient,—Houston  Water-Works  Co.  v.  Kenne- 
dy, (Tex.)  36. 

9.  In  an  action  for  personal  injuries,  an  alle- 
gation in  the  petition  that  plamUtt  was  "in- 
jured in  hla  spine,  chest,  head,  and  limbs"  is 
snfBclent  to  embrace  a  neart  disease,  or  an 
aneurism  of  the  blood  Teasels  rttnated  in  the 
chest.— Oulf,  C  ft  B.  F.  I^.  Go.  t.  Maonevriti, 
(Tex.)  66. 

 EridezLoe. 

10.  In  an  action  against  a  railroad  company 
for  personal  injuries  causing  paralyaia,  U  la 
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not  error  to  rsfnse  to  order  plalatiff  to  sub- 
mit to  a  peraotiial  ezamiQation  by  a  medical 
commission,  where  she  is  orosB-exajniued,  be- 
fore the  motion  is  made,  in  the  presenoe  of 
physiidaus  as  to  her  phyiioal  condition,  and 
there  is  evidence  on  that  point  oorerlog  ai- 
moat  her  oitire  life. — Owens  v.  KansM  City, 
St.  J.  A;  C.  B.  R.  Co.,  (Mo.)  860. 

11.  In  an  action  against  a  railroad  company 
to  recover  for  injuries  sustained  while  getting 
olE  defendant's  train,  plaintifl  may,  in  oescrib- 
Ing  her  injnrieB,  testur  tiiat  the  nemsof  her 
heed,  side,  and  left  linib  a»  paralysed.— Id. 

 Submitting  improper  issue. 

12.  The  submission  to  the  jury  of  the  issue, 
unauthorized  by  the  proof,  of  punitive  dam- 
ages for  wronnal  attachment,  u  not  ground 
for  reversal,  if  so  much  of  the  verdict  Is  re- 
mitted, unless  it  appears  that  snoh  submission 
Improperly  Influenced  the  ju^  in  flndlne  the 
actual  damages.— Freiberg  v.  Ealiot,  (Tex.)  SSSS. 

DBATH  BY  WBONGFUXi 
ACfT. 

Parties. 

1.  The  fact  that  the  deceased  had  bwun  a 
Boit  for  damages  for  the  injury,  which  suit 
was  pending^  at  his  death,  is  no  bar  to  the  ac- 
tion by  his  widow  and  children.— -International 
ft  O.  N.  Ry.  Co.  V.  Kuehn,  (Tex.)  484. 

9.  The  fact  that,  pending  the  suit,  the  wid- 
ow remarried,  does  not  preclude  her  right  of 
action. — Id. 

8.  The  fact  that  the  husband  of  the  mother 
acted  as  next  friend  for  the  minor  children  was 
not  error. — Id. 

Pleading. 

4.  Under  Gen.  St.  Ky.  1883,  c.  67,  S  8,  giving 
s  right  of  action  to  the  personal  representa- 
tives Of  one  killed  by  the  "willful  neglect"  of 
another,  to  recover  punitive  damages  of  the 
person  guilty  of  such  ne^fleot,  a  complaint  does 
not  state  a  cause  of  action,  alleglnfi:  that  the 
intestate  was  of  feeble  mind,  and  without  will 
power  to  control  his  appetite  for  liquor,  that 
defendant  knew  this,  and  carelessly  and  with 
willful  neglect  furnished  and  gave  it  to  him, 
and  tempted,  induced,  and  caused  him  to  drink 
to  such  excess  as  to  die  therefrom,  but  not  al- 
leging that  the  liquor  was  furnished  in  viola- 
tion of  law.— Rogers*  Adm*r  Hughes,  (Kj.) 
16. 

Keaeure  of  damages. 

5.  bi  an  action  for  the  wrongful  death  of 
plaintiirs  daughter,  six  years  old,  caused  by 
the  negligent  sale  of  morphine,  instead  of 
quinine,  a  charge  that  the  value  ca  the  child's 
services  during  the  period  of  her  minority 
should  be  ascertained  by  the  jury  as  best  they 
could  from  their  own  j  udgmant,  common  sense, 
and  sound  discretion,  and  the  evidence,  is  un- 
objectionable,  and  the  proper  mode  of  ascer- 
taming  damages  where,  from  the  undeveloped 
state  of  the  coild,  an  estimate  of  its  servioes 
would  be  matter  of  opinion,  and  no  expert  tes- 
Umony  would  be  better  than  the  judgment 
and  common  sense  of  the  JnTy.-^nuurwig  v. 
White,  (Tex.)  86.* 

ft.  In  an  action  for  the  wrongful  death  of 
plaintiff's  diild,  a  charge  that  the  dann^rw  to 


be  awarded  should  not  exoeed  the  som  ax- 
pended  in  the  efforts  to  restore  its  health  and 
the  value  of  its  services  during  minority,  nor 
the  amount  sued  for,  is  not  erroneous,  because 
not  cautioning  the  jury  to  exclude  expenses 
for  nurture,  education,  etc,  and  though  im- 
proper in  referring  to  the  oLalm  of  dsmases, 
does  not  require  a  reversal  where  the  verdict 
is  largely  below  that  amount. — Id. 

Bee,  also,  Fravdulent  Conveyancet;  Mort- 
gagee; Vendor  and  Vendee. 
Conveyuioe  by  wife,  see  Husband  and  W^€y 

Reformation,  see  JSQUUy,  1-8. 
Tax  deeds,  see  TaaatUm,  16-^ 

DeBf»iption. 

1.  The  description  in  a  deed  was:  ■*The  fol- 
lowing described  tract  or  parcel  of  land,  the 
north-east  quarter  and  the  west  half  of  the 
south-east  quarter  and  the  east  half  of  the  east 
half  of  the  sout^-west  quarter  of  section  "  36, 
township  48,  range  26,— without  any  pnnotna- 
tion.  The  deed  contained  no  statement  of 
quantity,  but  reserved  possession  until  a  fixed 
time,  with  certain  crops  grown  on  the  land 
that  season.  By  one  construction,  the  deed 
would  convey  160  acres,  being  the  N.  E.  of 
the  8.  B.  V  Of  section  86,  and  the  W.  W  of  the 
a  E.  X  section  86,  and  the  E.  H  of  the  E.  j4 
of  the  S.  W.  3^  section  86,  the  lands  of  which 
grantors  were  in  possession,  and  which  they 
surrendered  to  grantee,  indnding  the  land  in 
controTer«y.  By  another  construction.  It 
would  convey  the  N.  E.  section  dO,  of  which 
grantors  were  not  in  possession,  and  did  not 
own,  and  the  B.  W  of  the  E.  >^  of  the  S.  W. 
section  86;  in  all  880  acres.  Held,  that  the 
former  construotlon  should  prevail— Wolfe  v. 
DyerjJMo.)  KSl. 

2.  While  a  deed  in  fee-simple,  in  which  the 
description  of  the  land  Intended  to  be  con- 
veyed is  left  blank,  parol  anOiority  bdng  giv- 
en to  select  the  lands  desired,  and  insert  their 
description  In  tiie  deed,  cannot  be  used  as  ev- 
idence of  title,  the  description  not  having 
been  inserted  in  the  grantor's  life-time.  It  may 
be  used  as  evidence  of  the  character  of  the 
grantee's  holding  where  the  selection  was 
made  and  he  went  into  possession  under  It. — 
Tarrant  County  v.  McLemore,  (Tex.)  94. 

8.  Where  one  intending  to  domite  to  a  coun- 
ty land  for  jail  purposes  executed  a  deed  In 
which  the  numbers  of  the  lots  and  blook  of 
the  land  proposed  to  be  granted  wnra  left 
blank,  and  gave  parol  authority  to  another  to 
select  the  lots  desired,  and  insert  their  de- 
scription in  the  deed,  but  the  blanks  were 
never  fllled,  neither  the  agent  nor  the  oourt, 
after  the  donor's  death,  can  perfect  the  deed. 
— Id. 

4-  A  description  as  follovre :  "300  acres  of 
the  Chas.  Ij.  Harrison  one.thlrd  league  sur- 
vey, on  the  Wichita  river,  in  Wichita  county, 
Tex.,  to  be  run  off  by  the  surveyor  of  sua 
county,  fronting  476  varas  on  the  river,  and 
back  for  complement  of  300  acres  to  be  taken 
out  <a  my  half  of  said  survw,  and  begin  at  the 
upper  or  lower  comer,  and  run  with  the  np- 
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per  or  lower  line  of  my  Burvej  for  comple- 
ment. Fleld-noCei  to  be  attached  to  thU  deed 
by  Mid  Borreyon  and  become  a  part  of  this 
ltutnim6iit,"BiilDcleDUT  Identiflea  the  Inter^ 
eet  ooDveycu.— Kye  v.  lioodT,  (Tex.)  600. 

5.  Id  a  deed  to  which  flela-notes  were  to  be 
attached  fixing  the  ktcaU^  of  the  portion  con- 
vmred  of  a  certain  aarrey,  the  fact  that  the 
flflld-notea  were  added  after  the  recording 
does  not  lessen  its  effect  as  a  recorded  instm- 
ment,  and  the  right  to  select  tiie  loc^ty  of 
the  portion  conveyed  will  be  protected. — Id. 

AokDonrledgment. 

6.  The  oertiflcste  of  proof  of  a  transfer  was 
•sfcdlowB:  "I,  W„  olerkof  theooanty  afore- 
sidd,  do  hereby  certify  that  T. ,  one  of  the  above 
subscribing  mtnesses,  who,  being  duly  sworn, 
in  due  and  solemn  form,  that  he.  Himself ,  with 
P.,  signed  as  witnesses  when  ft.  signed  and 
acknowledged  the  foregoing  Instrument  of 
writing  for  the  purposes  therein  set  forth. " 
Thestatnte  In  force  flhwcb.  Dig.  Tex.  art.  4978) 
required  that  one  of  the  witnesses  shall  swear 
to  the  signature  of  tbe  rtgner,  which  shall  be 
certified,  etc  Held,  that  it  was  apparent  that 
the  word  **says"  or  "said"  was  inadvertently 
omitted,  and  that,  evea  as  it  stood,  it  satisfied 
the  requirements  of  tbe  statute.— Talbert  t. 
I>uU,  (Tex.)  680. 

7.  Bev.  St.  Tex.  art  4806,  provides  thafthe 
aoknowledgment  or  proof  of  an  instrument  of 
writing  for  record  may  be  made  without  tbls 
state,  out  within  the  United  States,  before 
either  (1)  a  clerk  of  a  court  of  record  having 
a  seal;  (3)  a  commissioner  of  deads  duly  ap- 
polntea  under  the  laws  of  this  state;  (8)ano- 
tarypubliOL"  Held,  that  this  does  not  anthor- 
ixe  an  acknowledgment  by  a  judge  of  a  court 
of  record  without  this  state.— Id. 

&  It  is  suffloient  if  a  oertlfloate  of  aoknowl- 
odgment  of  a  deed  oompUaa  with  the  atatnte 
In  substanoe,  although  It  does  utt  foUow  tlie 
exact  langnage.—Id. 

DeUvery. 

d.  When  It  appears.  In  an  aotion  to  annul  a 
deed,  that  the  deed  was  not  recorded  until 
after  the  death  of  the  grantor,  and  that  both 
grantor  and  grantee  had  made  declarations  In- 
consistent with  its  delivery,  the  [resumption 
of  delivery  arising  from  possession  of  tlie  deed 
will  not  be  supported  by  the  mere  tact  that 
the  grantee  reoelved  by  mail  an  envelope,  ad- 
dressed in  his  own  handwriting.  In  which  the 
deed  was  contained  when  filed  for  ceoord.— 
Scott  T.  Scott,  (Mo.)  161.* 

BeocmUng, 

10.  Where  the  description  in  a  deed  is  am- 
blKUons,  the  deed  being  recorded,asub8equent 
purcliaser  has  notice,  as  the  deed  itself  would 
lead  him  to  investirate  the  facts  bearing  upon 
Its  coQstmotiou. — Wolfe  v.  Dyer,  (Mo.)  551. 

11.  When  a  deed  has  been  filed  for  record, 
and  the  recording  fees  paid.  It  will  be  pre- 
sumed that  the  clerk  did  hlsduty,  and  recorded 
the  deed.— Harrison  r.  McMurra^,  (Tex.)  613. 

OonBtraotion  and  eSisot. 

la.  Under  a  deed  from  a  husband  to  his  wife 
of  a  certain  lot,  to  the  party  of  the  second 

Ert,  and  her  heirs,  in  fee-simple,  forever;  to 
veand  to  hold  said  lot  for  the  sole  use  and 


benefit  of  said  second  party,  free  from  Che  eon 
trol  of  her  husband,  with  power  to  sell,  and  by 
deed  Jointly  with  bar  husband  oonv«^,  Oe 
said  &t,  and  vest  the  proceeds  In  other  prop- 
erty, to  be  held  for  the  same  sole  use;  mud  pro- 
viding tlukt,  **  should  said  second  party  die  in 
the  ufe-time  of  said  fint  party,  then  «ald  lot 
of  landlatoreverttohlmlnfee-elmple,"  on 
t^e  death  of  the  wife  without  having  disposed 
of  the  lot,  the  husband  is  entitled  thereto  ss 
against  the  wife's  heirs,  though  a  snbeequent 
clause  In  the  deed  repeats,  'no  bare  and  to 
hold  the  above-described  land  •  «  *  unto 
the  party  of  the  second  part,  and  her  heixa, 
forever."— Fonrtty  v.  Stack,  (Tenn.)  MB. 

18.  A  oondIU(Ht  subsequent  in  a  deed  wOl 
not  defeat  the  grant  untal  entry  by  the  gran- 
tor or  his  heirs  for  condition  broken;  and  it 
is  not  sulBoient  for  tfae  grantor  to  obtain  a  sur- 
reptlUoos  attornment  mm  the  tenant  oS  the 
grantee,  and  to  induoe  wwHi  tenant  toaocept  a 
lease  from  htm.— aOssonri  HisUnioal  Son.  t. 
Aoad^ky  of  Science,  (Mo.)  846. 

14.  Where  the  grantmg  clause  of  a  deed  ooa- 
veys  a  fee-simp^  with  nothing  to  indicate 
that  the  grantor  intended  such  clause  to  be 
limited  by  the  habetidurn,  which  conveys  only 
a  llfe^state,  the  grantee  will  take  an  absolute 
title  to  the  property,  unrestricted  hy  tbe  terms 
of  the  habendum.  Affirming  Ratliffe  t. 
Marrs,  7  S.  W.  Et^.  896.— BatBife  v.  Mam, 
(Ky.)  876. 

15.  Where  a  life-tenant  conveys  In  fee,  cov- 
enanting for  good  title,  and  thereafter  Inher- 
its the  fee,  snch  after-acquired  title  innras  to 
the  grantee,  and  does  not  pass  to  the  haiia  of 
such  lUO-teoant— Uollvain  t.  Porter,  (B^.) 
706. 

Deposition. 

In  former  miiL  aas  Evtdmae,  17. 

To  imtf saeh  wuness,  see  Wmem,  18, 1*. 

DBSGSNT  AXfD  DISTBZB0- 
TIOH. 

See,  also,  .E!xecutor«  and  jldmtniitrotort; 
WUU. 

Inheritanoe  from  bastard. 

1.  llie  legitimate  children  of  a  deceased  bas- 
tard inherit  from  their  parent's  bastard 
brother  by  the  same  mother,  when  suoh  bas- 
tard brother  died  before  the  death  of  the  par- 
ent, under  Gen.  St.  Ey.,  providing  that  bas- 
tards  of  tbe  same  mother  shall  be  owaUe  of 
Inheriting  and  transmitting  an  iataetnanoe  oa 
the  part  of  each  other,  as  if  snch  taaatards 
were  bom  in  lawful  wedlock.— Satton  t.  Bat- 
ten, (Ey.)  887. 

Remedies  and  llabilitiea  of  heirs. 

2.  Under  Code  Tenn.  88  3267-2369,  providing 
that,  the  personalty  of  a  decedent  having  been 
exhausted  In  paymeot  of  bona  Jide  debts,  leav- 
ing debts  unpaid,  the  real  estate  may  be  sold 
to  satisfy  sucn  debts,  if  a  personal  representa- 
tive, witnout  notice  of  debts,  and  after  the  ex- 
plrMion  of  the 'time  fixed  by  section  8S1X  for 
payment  to  l^atees,  pay  them  the  unonnta  in 
his  hands,  taUng  and  causing  to  be  recorded 
the  refunding  bonds,  with  seoority,  eoodl 
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-titmed  for  tha  paTment  pro  rata  by  Btioh  1%- 
atee»  of  any  debts  tbereafter  estalulshed,  the 
TMl  estate  of  auch  decedent  will  be  exoner- 
ated f  MMQ  the  payment  of  debt*  to  the  amounts 
BO  paid  to  sooh  legatees,  and  aa  tosnoh  amotiatft 
the  creditor  can  only  look  to  the  distributees 
■and  the  refunding  bonds,  regardless  of  the 
ijiaol'vra<7  of  the  parties,  or  the  sureties  on 
-the  bonds ;  nor  Is  it  matenkl  that  the  legratee 
Is  the  heir  or  devisee  into  whose  hands  the 
real  estate  has  passed.— Maxwell  v.  Smith, 
(TennJ  840. 

8.  Where  lands  of  a  decedent,  whose  person- 
alty was  insufficient  to  p»'  his  debts,  have 
been  petitioned  among  his  heirs,  some  of 
•whom  have  aliened  thelx  shares  to  bona  fide 
purchasers,  which  are  therefore  not  liable  to 
such  debta.  the  shares  uuallened  are  liable  to 
creditors  lor  the  full  amount  of  the  debts, 
though,  as  between  each  other,  the  heirs 
should  bear  the  burden  ratably;  and  those 
whose  land  is  so  subjected  may  compel  oontri- 
butlon  from  the  others.— Id. 

4.  Under  Bar.  St.  Tex.  art.  iai&  wtaicb  pro- 
vides  that,  when  a  defendant  dies  before  judg- 
ment, his  administrator  or  executor,  and,  in  a 
proper  case,  his  heir,  may  be  substituted  as 
defendant,  a  petition  for  gcirefactaa  to  revive 
a  monajy  Jud^oient  against  a  deceased  defend- 
ant, which  alleges  that  deceased  left  assets 
which  came  into  the  possession  of  his  heirs, 
but  does  not  show  that  there  was  no  adminis- 
tration on  Us  estate,  or  no  neoessity  for  such 
administration,  does  not  show  a  proper  case 
for  citing  the  heirs  as  defendanta. — Stuunldtke 
T.  Miller,  (Ita.)  688. 

5.  On  Mtre  jaefaw  to  revlv«  a  judgment 
against  tbe  bars  of  a  deceased  defendant,  it 
is  error  to  render  judgment  against  the  belrs 
without  proof  that  they  Inherited  asaets  from 
their  ancestor.— Id. 

jabaSDEBLT  OONDUOT. 

Sridenos. 

1.  Perscms  living  in  re^ldeBoas  which  abut 
on  a  public  street  are  inhabitants  of  such 
street,  within  the  meaning  of  Pen.  Code  Tex. 
ark  814,  which  estaldlshee  a  penalty  for  ustog 
load,  indecent,  or  profane  language  "^upon  a 
publio  street,  or  near  a  private  house,  in  a 
manner  oalonlated  to  disturb  the  inhabitants 
thereof ; "  and,  in  a  prosecution  under  the  stat- 
ute, evidence  that  there  are  ttooses  abutUng 
on  such  street,  and  that  the  houses  are  inhab- 
ited, Is  adinlssiUe.-£eUiBr  t  State,  (Tax.) 
275. 

8.  A  proeeeutioo  fw  swearing  In  a  public 
atreet,  uular  Fen.  Code  Tex.  i  814,  which  ee- 
tablishes  a  penalty  for  using  loud,  indecent, 
or  profane  language  "upon  a  public  street,  or 
near  a  private  house,  in  a  manner  calculated 
to  disturb  the  inhabitants  thereof,"  is  not 
barred  by  the  fact  that  defendant  may  have 
eoaaUy  violated  the  statute  by  diaturbuig  the 
luhalmants  of  private  resldencei.— Id. 

BISTUBBAirCE  OF  FUBUCO 
WOBSHIF. 

Xvldenoe. 

On  an  Information  for  disturbing  a  Sunday- 
aohool**b7  loud  and  vooUetoua  exclamations 


and  swearing,  **  where  ft  appeared  that  de- 
fendant and  two  other  boys  were  sitting  on  a 
benclL  in  a  back  part  of  the  building,  and  wit- 
nesses heard  laughing  and  talking,  but  none 
of  them  heard  loud  and  vociferous  exclama- 
tions or  swearing,  the  allegation  is  not  sus- 
tained by  the  proof.— Lyons  v.  State,  tXex.) 
643. 

blVOBOB. 

J>oinlolle. 

Under  Civil  Code  Ky.  I  438,  which  provides 
that,  In  an  action  for  divorce,  the  plaintiff 
"must  allege  and  prove,  in  addition  to  a  legal 
cause  of  divorce,  a  residence  in  the  state  lor 
one  year  next  before  the  ccanmenoement  of 
the  actioQ,"amere  legal  residence  ordomiolle 
in  the  state,  with  an  actual  residenoe  out  of 
the  state,  is  not  sufficient  to  entitle  the  plalti- 
tilt  to  maintain  his  action.- Tiptm  v.  Tfoton, 
(Ky.)4«t   

DO  WEB. 
Aotion  fbr  aasignnittnt. 

1.  In  an  action  for  assignment  of  dower, 
plaintiffs  children,  the  heirs  of  her  deceased 
nusband,  were  made  defendants,  but  did  not 
appear.  The  other  defendants  appeared  and 
answered,  field,  that  a  decree  iovestlng  UUs 
in  the  heirs  of  plalntifCs  deceased  husband,  as 
against  their  co-defendants,  was  erroneous, 
tneynothaving  claimed  such  reliel — O'Bryan 
T.  AUen,  (Mo3  9U. 

9.  An  aotion  for  aaalgnment  of  dower  is  an 
aotion  to  recover  real  estate,  within  Rev.  SL 
Ho.  1879, 1 8S1B,  providing  that  no  action  for 
the  reoovery  of  possessitm  of  land  shall  be 
maintained  oy  any  person,  unless  he,  or  the 
person  under  wlioiniie  claims,  was  seized  or 
possessed  of  the  premises  within  10  years  be- 
fore  the  action,  the  widow  being  deemed  In 
poaaeerion  on  the  death  of  her  finsband,  and 
the  limitation  will  begin  to  run  at  the  time 
the  cause  of  action  accrues.  —  Robinson  t. 
Ware,  (Mo.)  158;  Beard  v.  Hale,  (Mo.)  156. 

DSVGKJISTS. 
Sale  of  poiaon. 

1.  In  an  action  for  damages  for  negligently 
causing  the  death  of  plaintiffs'  child,  a  com- 
plaint alle^ng  that  plaintlfFs'  agent,  as  cus- 
tomer of  defendants,  druggist^  demanded 
quinine,  but  was  by  defendants'  clerk  given 
morphine  instead,  and  relying  on  the  repre- 
sentation of  said  clerk  that  the  drug  was  qui- 
nine, plaintiffs  administered  the  same  to  their 
daughter,  from  the  effleota  of  which  she  died, 
states  a  good  cause  ot  action.- Bmnawlg  t. 
White,  (Tex.)  85. 

3.  Is  an  aotion  for  cansing  the  death  of 
plaintiffs'  child  by  the  sale  of  morphine  for 

Jninine,  under  evidence  that  a  person,  as  agent 
brplaintifls,  called  at  defendants*  dnig-store, 
demanded  quinine,  but  was  given  morphine, 
and  told  by  the  clerk  that  it  was  the  best 
French  quinine,  and  under  evidence  by  such 
clerk  tiiat  he  had  delivered  what  was  called 
for,  and  that  ounce  bottles  of  both  drugs  were 
kept  in  separate  places  some  distance  apart, 
but  that  both  were  wrapped  In  blue  paper,  an 
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iiutmotloa  that  plalntilli  oonld  notraoover  if 
their  agent  was  DeRUgeat  io  not  examining 
the  label  of  the  bottle,  was  properly  refused, 
as  not  called  for  by  the  eTloenoe,  and  where 
the  fiixy  had  been  told  that  plalntUb  ocmldnot 
recover  if  their  agent  got  what  be  had  Called 
for.-Id. 

8.  In  an  action  for  the  wrongfnl  death  of  an 
Infant,  it  Is  proper  to  refuae  to  grant  a  new  trial 
on  the  ground  that  the  verdict  waa  oontrary 
to  the  evidence,  where  the  erldenoe  showed, 
and  tiie  jury  found,  thatdefendants  negligent- 
ly sold  morphine  for  quinine,  though  not  on  pre- 
scription, but  on  private  application  therefor, 
as  that  would  not  excuse  a  druegtat  from  ex- 
ercialng  due  care  In  dealing  witii  peraoni  who 
of  necessity  must  rely  on  Elm  for  the  artlole 
they  wish  to  use. — Id. 

BJBOTMENT* 

See,  also,  Tnapau  to  Try  TUU. 
Adverse  posaesalon,  seeBoundoiiei,  4;  lAm- 
ttaOon  of  Ac*UmMj  1-9. 

Parties. 

1.  Ejectment  cannot  be  maintained  ag^nst 
a  landlord  not  in  possession,  wlthoQt  joining 
as  defendant  the  tenant  who  is  in  possession. 

—Shaw  V.  Tracy,  <Mo.)  484. 

Pleading  and  proof. 

a.  In  ejectment  against  husband  and  wife, 
where  the  wife's  answer  avers,  and  the  repli- 
cation does  not  controvert,  that  the  wife  was, 
at  the  time  plaintiff  aoqnlred  the  tiUe  under 
whk^  claims,  the  owner  in  fee  of  the  real 
aetata  in  question,  the  sole  issue  being  the 
validity  of  a  certain  deed  made  by  her,  plain- 
tiff cannot,  without  amendment,  prove  an- 
other title  in  himself,  derived  from  the  hns- 
bi^  and  not  pot  in  isaue  by  tha  pleadings.— 
ICays  V.  Fryoe,  (Ho.)  7SL 

Writ  of  posaeuion. 

8.  One  who  enters  premises,  pending  an  ac- 
tion of  ejectment,  under  a  conveyance  from 
defendant,  is  in  privity  with  and  presumed  to 
hold  under  defendant,  and  after  recovery,  and 
in  a  proceeding  for  a  writ  of  possession  against 
the  person  so  entering,  an  answer  by  her  al- 
lying that  she  then  holds  under  an  Independ* 
ent  title  is  Insufllolent;  thebiordenof  proof  to 
■how  the  validity  of  such  independent  title,  In 
a  separate  prooeeding,  resting  upon  her. — 
BttcU«  V.  J&naon,  (Ark.)  04^ 

ELBCnONB  Ain>  VOTBBB. 

Elections  under  local  option  law,  see  Jritoxi- 

eating  HqtLorg,  1-^. 
Keeping  saloon  open,  see  IntoxiocUlng  Hq- 

uors,  4. 

Begistration  lists. 

1.  JM'dndamrtu  will  lie  to  compel  the  re- 
corder of  voters  of  the  city  of  St.  Louis  to  per- 
mit the  copjring  of  the  registration  lists  In  his 
otutody.  the  same  being  public  records,  under 
reasonable  regulatlotlB  for  their  safety,  for 
use  by  a  "  voluntary  polltioal  organization  "  in 
holding  a  primary  election,  under  the  act  of 
March  87,  lt)75,  i&m  Mo.        p.  54^  as  the 


lists  fnmlsh  the  beet  ertdence  of  the  qusBfl- 
cations  of  voters  prescribed  by  that  act;  but 
the  writ  will  not  be  granted  until  the  statutory 
noUoe  required  for  such  eleotian  haa  been 
given.— State  v.  Wiiliwoos,  (Mo.)  771. 

Majority  of  legal  Toters. 

2.  Where  a  law  requires  a  vote  to  be  taken, 
auda  majority  of  tiie  legal  voters  is  mentionea 
therein  as  being  necessary  to  carry  the  pro- 
posed measure,  a  majority  of  all  the  legal  vot- 
ers entitled  to  vote  is  contemplated  by  tne  lav ; 
and  not  a  mere  majority  fa  thoee  voting.— 
Bute  V.  Francis,  (Mo.)  1. 

Contests. 

&  Where,  In  an  eIeoti<Hi,  votes  were  given 
for  Matthew  Byan,  Mattlaa  Ryan,  and  IL 
Ryan,  and  tiie  recorder  counted  fhem  as  for 
one  person,  Matthew  Ryan,  mandamus  to 
compel  him  to  count  the  votes  as  glvan  for  sep- 
arate persons  will  not  lie,  tbrae  being  no 
averment  that  MatUiew  Ifyan,  Mattlas  ^sn, 
and  M.  Ryan  are  not  the  same  person.— State 
T.  Williams,  (Mo.)  415. 

Ofiteues  against  election  laws. 

4.  Under  Oen.  St.  Ey.  (New  E^d.)  4S4,  giv- 
ing the  jury  authority,  in  fixing  the  penalty 
for  a  misdemeanor  prescribed  In  chap  tar  ait, 
Oen.  St,  if  tiie  same  be  a  flue,  to  say  in  their 
verdict  whether  defendant  shall  be  put  at 
hard  labor  In  lien  of  imparl  sonnieDt,  tat  non- 
payment of  the  fine,  the  oflOases  so  punish- 
able being  manifestly  misdemeanors  only,  a 
judgment  upon  a  verdict  directing  punish- 
ment by  hara  labor  for  receiving  a  bribe  for 
voting,  Deiog  a  crime  for  which,  under  Const, 
art.  8, 1 4,  a  person  may  be  excluded  from  aS- 
flce  and  suffrage,  is  erroneous. — Bldridge  v. 
Commonwealth,  (Ky.)  892. 

6.  Pen.  Code  Tex.  art.  163,  prohlbitbig  any 
person,  under  penalty,  from  carrying  a  dan- 
serous  weapon  on  election  day,  during  polling 
hours,  within  a  half  mile  of  the  polls ;  aiod  art- 
ide  SaO,  with  a  dUlerent  penalty,  prohibttiag 
any  one  from  going  where  any  portion  of  the 
people  of  this  state  are  collected  to  vot*  at  maj 
election,  with  a  dwageroue  weapon  about  his 
person, — do  not  define  the  same  offense,  so 
that  defendant,  convicted  upon  Indiolment  of 
the  ofEense  defined  In  article  183,  may  object 
that  the  two  provisions  fix  different  inimsh- 
menta  for  the  same  offenae,  and  are  therefor 
not  enforoeable.— Cooper  v.  State,  (Tex.)  VoL 

6.  Defendant,  on  trwl  for  caiTying  danger 
ons  weapons  on  election  day,  cannot  objeot 
that  it  waa  no  oftense  beowiae  ttae  alectioo 
was  void;  the  dectlon being  aotoallgrbeldui- 
d£ur  cidor  of  law.— Id. 


-Bnwra-Rg-.gT.-RTMTaTgT, 
Indictment. 

1.  Defendant  was  Indicted  for  embezzling 
the  money  of  a  corporation  of  which  he  was 
secretary  and  treasurer.  It  appeared  that  by 
virtue  of  his  offlee  he  waa  ouatodian  of  the 
company's  books,  and  took  charge  of  and  re- 
ceived all  of  its  money.  Seld  that,  an  indict- 
ment alleging  that  defendant  embestled  1800 
lawful  money  of  the  United  States,  a  more 
particular  description  of  which  oonld  not  be 
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siTen,  need  not  allege  the  ktnd  of  mousy,  that 
It  was  current,  or  from  whom  It  was  reoelved. 
— Malcolmson  t.  State,  <Tex.)  4a& 

Sridanoe. 

3.  The  BeoretaiT  and  treasurerof  a  corpora- 
tion was  Indicted  for  embetzllng  its  money. 
On  trial,  evidence  was  admitted  snowing  that 
he,  with  an  ex-presldent  of  the  company,  bad 
conveyed  some  of  its  land  for  worthless  stock. 
Held,  that  such  evidence  was  inadmissible, 
and  as  it  prejudiced  defendant,  and  It  did  not 
appear  to  a  reasonable  certainty  that  he  was 
rnllty  as  ohaived,  the  case  woauHwrerened. 
wiLLSOK,  J..  aisseDting.—Id. 

3.  On  a  trial  for  embezzling  the  money  of  a 
corporation,  it  Is  not  error  to  admit  evidence 
showing  that  defendant,  who  was  secretair 
and  treasurer  of  the  company,  and  handledall 
Its  money,  purchased,  with  funds  of  theoorpo- 
ration,  a  span  of  horses  and  a  set  of  harness, 
and  afterwards  sold  titum  aod  ^^n^iriataa 
the  proceeds. — Id. 

4.  Defendant  purchased  a  mule  which  he 
agreed  not  to  remove  from  the  oonnty  untU 
paid  for,  or  the  payment  secured.  It  was  un- 
aerstood  thftt  he  was  to  give  a  note,  with  a 
oertaln  person  as  signer.  Defeodant  removed 
the  mnle  to  the  county  where  he  lived,  with- 
out giving  the  note  or  paying  for  the  mul& 
There  was  no  evidence  that  he  intended  to  de- 
prive the  seller  of  the  mule,  or  its  value,  and 
tlie  seller  did  nothing  for  several  months  to 
assert  his  rlghte,  though  he  knew  that  the 
mule  had  been  removed  and  where  it  was. 
He  then  had  defendant  arrested.  Held,  that 
tha  eridenoe  did  not  rapport  a  ctmvicUon  for 
embendemient.— WilUamsv.  State,  (Tex.)  985. 

Instruotions. 

6.  It  was  not  error  to  refuse  to  charge  that 
tbe  jury  could  not  convict  for  convernng  the 
horses,  as  the  evidence  only  showed  that  de- 
fendant received  certain  money  from  this 
source,  which  he  did  not  aooount  for. — ^Mal- 
'  oolmMm  T.  State,  (Teac.)  408. 


EMINICNT  DOMAIN. 

Taking  posaeaaion  of  land. 

1.  ActEy.AprilU,1883,S7,providlna:that, 
on  an  appeal  by  a  railroad  company  nom  a 
judgmentof  aoountyoourtflzingthedamages 
In  condemnation  proceedings,  the  company 
shall  not  be  entitled  to  take  possession  of  the 
premises  songht  to  be  condemned,  anless  it 
execute  to  the  owner  a  bond,  with  surety  in 
double  the  amount  of  damage  assessed,  condi- 
tioned to  perform  the  judgment  of  tbe  court, 
or  any  other  court  to  which  the  case  may  be 
appealed,  violates  Const.  Kj.  art.  18, 8  14,  pro- 
Tiding  ttuit  "no  man's  propertyshall  betalcen 
or  applied  to  public  use  without  the  consent  of 
his  representatives,  and  without  Just  compen- 
sation being  previously  made  to  nim." — Oov- 
Ington  S.  R.  T.  B7.  OOi  V.  Plel,  (Kj.)  4M. 

Jnrladiotion. 

2.  In  a  proceeding  to  estebllsh  a  street  un- 
der an  ordinance  passed  pursuant  to  dtj 
charter  St.  Ixiuis,  art.  6,  {  2,  providing  that 
whenever  the  assemUy  shall  provide  bv  ordi- 
nance for  eatabliahiug  any  street,  either  on 


the  unanimous  veoommendatton  of  the  board 
of  public  improvements,  or  on  the  petition  of 
the  owners  of  a  major  portion  of  the  ground 
fronting  thereon,  and  it  becomes  neoessary  to 
appropnate  private  property,  the  oltv  coun- 
selor shall  apply  to  the  circuit  court,  by  peti- 
tion, if  it  does  not  appear  from  such  petition, 
or  from  the  ordinance  therein  reolted,  thai 
such  ordinance  was  passed  "either  on  the 
unanimous  recommendation  of  the  board  of 
public  improvements,  or  on  the  petition  of  the 
owners  of  a  major  portion  of  the  ground  front- 
ing on  the  proposed  street, "  the  court  has  no 
jurlsdicUon  to  condemn  the  land  in  question. 
—City  of  Bt  Louis  v.  aieason,  (Mo.)  848. 

CompeuBatlon. 

8.  Under  Const  Ky.  art  13,  J  14,  providing 
that  "no  man's  property  shall  be  taken  or  ap- 
plied  to  pnblio  use  without  Just  compensation 
being  previously  made  to  Wm,"  a  railroad 
company  cannot  obtain  a  writ  of  possession 
while  an  appeal  from  the  awarded  damages 
for  land  sought  to  be  condemned,  is  still  pend- 
ing, by  giving  its  bond,  but  suoh  damages 
must  nrat  be  paid  in  monev  before  the  owner 
can  tednnlTed  of  his  land.— Aaher  v.  Lonis- 
Tllto&N.ROo.,  (Ey.)854. 

4.  Act  Kj.  April  II,  1882,  providing  that,  In 
tbe  oondemnation  of  land  by  a  railroad  com- 
pany, the  value  of  the  land  and  material  taken 
must  be  awarded  separately  from  any  dam- 
ages that  may  result  to  the  adjacent  lands  of 
the  owner,  does  not  require  that  the  value  of 
land  taken  from  a  smalt  tract  upon  which  the 
dwelllDg,  barns,  orchard,  etc.,  of  the  owner 
stand,  be  awarded  separately  from  the  dam- 
ages to  the  adjacent  land  In  the  same  tract, 
resulting  from  the  Injury  to  the  dwelling, 
bans,  etb.— Id. 

6.  In  1877  tbe  oommlsrionen*  court  caused  s 
public  road  of  the  third  class  to  be  laid  out 
across  lands  which  plalntJH  subsequently  pur- 
chased. In  1885  the  commissioners'  court 
classed  the  road  as  seoond  class,  and  ordered 
the  removal  of  the  gates  which  had  been 
erected  at  the  entrances  to  plaintllTs  lands. 
Held,  that  this  was  a  taking  for  public  use, 
and  imposing  additional  burdens  upon  plain- 
tiff, for  which,  under  the  seventeenth  section 
of  the  Texas  bill  of  rights,  he  was  entitled  to 
compensation.— Wooldridge  V.Eastland  Coun- 
ty (Tex.)  503. 

6.  In  proceedings  to  condemn  a  person's 
home  and  place  ofbuslness  for  aright  of  way 
for  a  railroad  company,  the  jury  may,  in  esti- 
mating the  damages,  take  into  consideration 
the  inconvenience  and  loss  resulting  to  the 
owner  from  being  deprived  of  his  home  and 
established  place  of  business. — Covington  S. 
R.  T.  Ry.  Co.  V.  Piel,  (Ky.)  449. 

7.  In  proceedings  to  condemn  land  for  a 
right  01  way  for  a  railroad  company,  where 
there  have  been  three  verdicts  fixing  Uie  dam- 
ues  at  $7,n0,  (8,000,  and  t&,fSSO,  respectively, 
toe  final  verdict  will  not  be  disturbed,  iu  the 
absence  of  any  evidence  to  show  that  either 
finding  was  excessive.— Id. 

BQOTTT. 

See,  also,  CrtdUors'  BUI;  Fraudulent  Con- 
veyances; Znifunotton;  Mortgtmes;  Part- 
nerMpi  Speetile  Performanoe;  Truat*. 
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Soroharglnir  eseentor's  Moonut,  we  JfaMpUr 
tort  and  AdmtnUtraUyn,  U. 

Baformation  of  deed. 

1.  Where,  in  tettlemeiit  of  s  claim  of  a  mar- 
ried woman  walnst  an  estate,  a  sale,  directed 
by  the  coart,  fa  made  to  her  ox  land  belonging 
to  the  esuta,  but  by  mistake,  and  wtUunit  hw 
oosaent^  tb*  ooinmuaioner*t  deed  la  made  to 
and  In  the  name  of  ber  bnaband,  who  has  paid 
no  part  of  the  consideration,  she  being  Inex- 
peneooed  in  business,  and  until  his  death  un- 
aware of  the  mistake,  the  deed  will  be  oor- 
xaoted.— Clemons  T.  Holthelde,  (Ky.)  W7.* 

9.  WhereatitLe>bonddescrlbestbeundtobe 
oonveyed  as  being  02  feet  front,  and  the  pur- 
chaser accepts  the  bond  with  the  understand- 
ing, which  is  a  material  inducement  to  the 

Surohase,  that  the  9d-feet  front  Intended  a 
welling  on  the  east  end  and  8  feet  passway 
still  east  of  the  house,  when  In  fact  itdid  not, 
the  purchaser  is  entitled  to  aoorrectiOD  of  the 
bond,  and  parol  evidence  Is  admissible  to 
prove  the  mistake. — Gofl  v.  Jones,  (Tex. )  635.* 
8.  TbB  proof  of  mistake,  to  warrant  the  re- 
f  onnatltm  of  a  deed,  must  be  dear,  poattiva, 
and  satisfactory,  and  eqalvalent  to  an  admia- 
atou.— Turner  t.  Shaw,  (Ho.)  897.* 

Beaoisslon  of  oontraots. 

■L  Where,  In  an  aotion  to  set  aside  a  trustee 
aale  of  lands  on  the  grounds  of  fraud  in  pre- 
Tenting  bidding  at  the  sale,  and  that  the  land, 
b^ng  in  two  separate  parcels,  should  not  itave 
been  sold  en  rnaaae,  the  allegation  txC  frand 
being  supported  by  the  testunony  of  bnt  a 
single  witness,  that  he  refrained  from  bidding 
at  the  sale  because  of  an  agreement  by  the 
purchaser  to  pay  him  a  consideration  there- 
for, the  witness  being  Impeached  by  a  num- 
ber of  others,  and  the  purchaser  denying  the 
alleged  agreement ;  and  it  appeariog  that  the 
method  of  sale  was  not  prejudicial  to  the  own 
era,  and  that  the  amount  realized  was  not 
materially  disproportionate  to  the  value  of 
the  land;  the  evidence  of  fraud  is  not  so 
clear  as  to  warrant  a  oanoellatiou  of  the  tniat 
deed.— Keiser  v.  Qanunon,  (Mo.)  877. 

Iiaohes. 

5.  Where  one,  in  1858,  executed  a  deed  in 
vrhich  the  description  of  the  laud  intended  to 
be  conveyed  was  left  blank,  and  gave  parol 
authority  to  another  to  select  the  land  desired, 
and  insert  the  description  in  the  deed,  and  the 
grantor  died  In  188(1,  an  aotion  to  perfect  the 
deed,  brought  in  1885,  Is  barred.— Tarrant 
County  v.  MoLemore,  (Tex.)  91 

Decree. 

6.  A  snbaeauent  mortgagee,  for  his  own 
protection,  paid  a  prior  mortg^e,  and  was  by 
a  decree,  to  which  defendant,  who  was  the 
mortgagor's  grantee,  was  a  party,  subrogated 
to  the  ngbte  of  the  prior  mortgagee;  where- 
imon  defondant  paid  the  amount  decreed. 
Plaintiff,  receiving  a  deed  to  a  portion  of  the 
land  from  the  mortgagor,  and  believing  the 
aame  not  included  in  c[BiMidant'8deed,bron^t 
ejeotmenL  Held,  that  said  decree,  being  for 
no  other  purpose  than  that  of  subrogation  to 
the  lien  aforesaid,  did  not  establish  title  in  de- 
fendant—Wolfe V.  Dyer,  (Mo.)  SAL 


7.  A  decree  la  not  orroneoos  for  being  far  a 
greater  sum  than  claimed  by  the  li^  wteo. 
the  bill  seeks  the  recovery  of  a  certAia  mmk, 
with intareat  fromaotTen  time, and  thed»- 
oree  la  f  or  a  aum  lose  than  the  amoontnaoiBd 
in  the  bllL  with  Intersst  from  the  time  tpet^ 
fled  until  decree.— Maxw«a  r-  Smith,  nmm.} 

6.  A  decree  settinjr  aside  a  deed  to  toto  for 
defect,  in  the  acknowledgment  of  theWUe  nd 
vesting  said  married  woman  with  all  ite 
rights  of  the  grantee,  Ls  erroneoua,  the  proper 
decree  being  simply  to  set  aside  the  dead  aa  to 
her.— Hiqra  v.  Fryce.  (Mo.)  78L 


ESTOFFBL. 


Liiabllity  of  surety,  aee  i>rtnoCpal  aiad 

Surety,!,  3. 
To  deny  landlord's  title,  see  Landtord  and 

Tenant,  L 


In  pals. 

1.  K.  and  B.  were  tenants  In  common,  and 
in  1859  made  a  parol  partition,  each  taking  pos- 
session of  his  own  portion.  Febroary  LIL  iwi, 
rareditors  of  B.  anached  his  interest  u\  the 
whole  tract.  February  25, 1661,  K.  executed 
a  mortgage  at  B.'s  request  of  a  one-half  inter- 
est in  B.'s  portion  of  the  land.  The  mortgage 
was  foreclosed,  and  plaintiff  became  pur- 
chaser. The  defendant  claims,  by  sale  under 
the  attachment,  the  whole  of  B.'s portion,  ray- 
ing upon  the  parol  partition.  Mekl  ttut,  it 
being  recited  In  a  deed  of  record  by  B.,  dated 
February  15, 1861,  that  K.  is  the  owner  of  an 
undivided  one-half  Of  B.'s  portion,  and  plaiji- 
tiff  having  been  treated  by  the  attat^iiiig 
creditors  as  owner  of  one-half  thereof  by  be- 
ing called  on  to  pay  one-half  of  the  taxtn,  and 
the  attaching  creditors  having  cdalmed  for  14 
years  in  disregard  of  the  parol  partition,  Utey 
cannot  now  amrm  the  same,  and  defeat  pUm- 
UfTs  mortgase.- Nave  v.  Smith,  (Mo.)  IW; 
Same  v.  Hamflfawi,  (Ho. )  790. 

a.  In  an  aotion  for  the  partition  of  real  es- 
tate, where  a  party  under  whom  defendants 
daim  title  has  made  cert^  declarations,  and 
acted  in  a  manner  Inoonsisteat  with  defend- 
ants' title,  defendants  are  not  estopped  frun 
relying  on  such  title  by  his  conduct,  where  it 
is  not  shown  that  they,  or  thoae  under  whom 
theyidaim,  influenced  orlnmigfat  about  In  any 
way  audi  conduct. — Got>de  v.  Cowery,  (T^)40. 

8.  An  attaching  creditor  seeking  priority 
over  an  assignment  for  benefit  of  creditors  is 
noteatoppedoy  representations  made  to  other 
oredlton,  two  or  three  months  bef<we  the  aa- 
^gnmen^  that,  in  hia  opinion,  the  a— ignwa 
were  solvent,  and  worth  four  or  five  thousand 
dollars  above  their  liabilities  and  exemptions ; 
it  appearing  that  representations  to  that  effect 
were  made  by  the  assignors  to  such  creditor. 
— Hasell  V.  Bank  of  Tipton,  (Mo.)  178. 

1.  Where,  in  aa  action  to  recover  land,  there 
is  no  evidence  that  plaintiff  assented  to  the  lo- 
cation of  the  boundary  line  claimed  and  used 
by  the  defendant,  he  is  not  estopped,  unless 
by  the  statute  of  limitations,  from  asserting 
hia  claim.- Hotat  v.  Henrlng,  (Tex.)  «M,* 
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UVIUJUMOH. 

See»also,  WUneu. 

Best  and  wooiidar7,  we  IVetpoM  to  IVy  TUIe, 
10. 

CompeteiK^  uid  releraDoy,  see  CamUn,  10; 
JwH  Prvtenw*,  6;  fVauduZcnt  Cont?eu- 
ancet,lfr-l8;  Oamlno,  3-7:  Lareenu,  10-3B; 
JtfoUctoiu  FroiecuHon,  1*  8;  J!7ie^«0eiu!e^ 
5,6. 

OoufeasionB,  see  FomicatUm,  1,  3;  ilobben/t 
8,4. 

I>ocunients,  see  Tregpatt  to  Try  Title,  7, 8. 
Kxpert  evidence,  see  Munlctpdl  Corpora- 
turns,  IB. 

In  criminal  cases,  see  Criminal  Law,  3Et-88. 
Parol  to  vary  writing,  see  CoutUUs,  10. 
'nTeight  and  sufflfdenoy,  see  Manfiiem^  8. 

Sest  anfl  seeondary:  - 

1.  Under  Rev.  St.  Tex.  art.  2257.  providing 
'tbat  'whenever  a  party  to  a  suit  snail  file  an 
affidavit  that  an  original  deed,  duly  recorded, 
cannot  be  procured,  a  certified  copy  shall  be 
admitted  in  evidenoe,  a  petition  averring  that 
defendant  had  the  original  deed,  notifying 
liim  to  produce  It,  or  that  secondaiV  evidence 
of  its  contents  would  be  Introduoad,  together 
with  a  certified  copy  thereof,  filed  with  such 
petition  six  months  or  more  prior  to  the  trial, 
IS  snlBcIent  to  render  the  certified  copy  admls- 
sibla-^Winington  t.  Schwartx,  (Tex.)  32. 

S.  Under  act  Tex.  Aug.  1870,  which  requires 
all  official  oaths  of  executors  and  administra- 
tors and  all  inventories  to  be  spread  upon  the 
coun^  records,  and  gives  the  same  effect  to 
oertined  copies  of  those  records  as  to  copies  of 
the  originals,  the  fact  that  an  executor  quali- 
fied and  rendered  an  inveutoty  cannot  be 
shown  by  parol.— BoberU  t.  GoaneUe,  (^ax.) 


8.  Under  Her.  St.  Tex.  art  2257,  providing 
that  certified  copies  of  recorded  instruments 
be  admitted  in  evidence  upon  the  filing 
of  an  aBldavtt  by  the  parly  wuhing  to  Intro- 
dnoe  such  copy,  to  the  effect  that  ma  ork^nal 
has  been  lost  or  that  he  cannot  procure  it,  an 
affidavit  by  defendants,  stating  that  they  "  can- 
not procure  the  original, "  Is  sufficient,  and 
need  not  show  a  search  for  the  original.— Nye 
V.  Gribble,  (Tex.)  60S. 

4.  Where  a  seller  of  machinerv  Indorsed  the 
purchaser's  notes,  and  dellverea  the  contract 
of  purchase  to  the  Indorsee,  evidence  that  he 
afterwards  wrote  to  the  Indorsee  for  such  con- 
tract, without  obtaining  it,  does  not  show  suf- 
ficient effort  to  obtain  the  original  to  admit 
second ary  evidence  of  ita  oontenta.— Low  T. 
Tandy.  (Tex.)  m.* 

HeuMy. 

5.  Flalnttfl  employed  a  private  nureyor  to 
surrey  a  tract  of^  land,  to  ascertain  Its  bound- 
aries. This  surveyor  had  not  made  the  orig- 
inal survey,  nor  was  he  present  when  it  was 
made.  DwrtngtlM  course  of  his  work  he  made 
numerous  deoiaratiODS,  to  persons  who  were 
present  and  assisting  him,  of  his  opinion  as  to 
Identity  of  lines  and  comers.  Held,  that  these 
dedarmons  were  merely  hearsay,  anA.  not  ad- 
missible in  evldanoe,  althoogh  the  sorr^vr 
bad  died  before  the  trial.— Russell  t.  Hnanl- 
cutt,  (TMc.)  600. 


DttoKnitiona  and  adml—iona. 

6.  In  an  aotion  against  a  railroad  company 
for  the  death  of  a  jack  while  being  shipped 
over  its  road,  the  evidence  showed  that  a 
tramp,  with  a  sticA  In  his  hand,  was  found  in 
the  oar  with  the  jacks;  that,  soon  after  being 
removed  from  the  oar  by  the  oooductor,  he 
said  la  the  latter*s  presence:  "If  it  had  not 
been  for  lopping  them  mules  over  the  head,  I 
wonld  baventMn."  Afterwards  the  jack  was 
found  lying  dead  In  the  car,  with  blood  run- 
ning out  of  ita  mouth  and  nose.  Held,  that 
the  dedaratloa  of  the  tramp,  not  being  part 
of  the  re$  gegUB,  was  inadmissible. — St.  Louis, 
L  M.  &  alRy.  Co.  V.  Weakly,  (Ark.)  18ft. 

7.  On  the  trial  of  the  valulty  of  an  assign- 
ment for  benefit  of  creditors,  an  attaohmg 
creditor  may  show  a  oonversatlon  had  with  the 
assignor  before  the  assignment.  In  which  he 

SiVe  as  a  reason  for  making  the  assignment 
at  he  could  then  get  a  better  setuement 
with  oredttors.— HaiaU  v.  Bank  of  Tipton, 
(Mo.)  178. 

8.  Conversations  had  with  an  assignor,  in 
the  presence  of  the  assignee,  shortly  after  an 
assignment  for  benefit  of  oredltors,  are  admis- 
sible on  the  trial  of  the  validity  of  such  asdgn- 
ment  In  the  suit  ^an  attaching  oreditor.-^d. 

9.  Where  defet^ants,  in  an  action  of  eject- 
ment, claim  title  to  the  land  involved  through 
a  verbal  contract  with  their  father,  since  de- 
ceased, evidence  of  statements  maide  by  the 
father  to  others  In  relation  to  the  contract  m»' 
be  received  In  connection  with  other  testi- 
mony.—Carney  V.  Cam^,  (ICa)  780. 

Dooumentary. 

10.  A  book  purporting  to  be  a  reprint  of  the 
Peaal  Code  oi  the  state  of  Coahuila,  Mexico, 
when  duly  proven  to  be  such  bv  a  competent 
witness,  is  admissible  inevidenoe  to  prove  the 
laws  of  such  state,  under  Rev.  St.  Tex.  vt 
2350,  which  provides  that  the  printed  statote 
books  of  any  foreign  government,  purporldi^ 
to  have  been  printed  under  the  authority 
thereof,  shall  be  received  as  evidence  of  the 
acts  and  resolutions  ther^  contained.  — Fer- 
nandez v>  State,  (Tex.)  007. 

11.  The  usual  form  of  certificate  attached 
the  commissioner  of  the  general  land-office 

to  certified  copies  of  patents  was  changed  in 
the  certificate  to  a  oopy  of  patent  offwed  In 
evidence  by  the  interUneatlra  of  the  words, 
"as  said  patent  was  origloallv  recorded.* 
Held  that,  although  unnsual  in  form,  the  cer^ 
tiflcate  did  not  render  the  copy  incompetent 
—Stephens  v.  Oeiser,  (Tex.)  610, 

12.  A  transfer  conveying  a  number  of  land 
certificates  purchased  from  different  persons 
nuned,  among  them,  Juan  Diaz,  one  league 
and  labor,  dated  llth  May.  1888,  Na  HOi^la 
admissible  as  a  link  in  the  chain  of  tltie,  Inan 
action  by  one  olidmlnK  land  nnder  the  pa^ 
entees  by  virtue  of  snoi  oertlflcate.— Talbert 
V.  DuU,  (Tex.)  580. 

18.  Under  Bev.  St.  Tex.  art.  2368,  authoris- 
ing all  heads  of  departments  to  give  oertlfl- 
oatBs  to  "  any  fact  or  facts  contained  in  papers, 
documents,  or  records  of  their  offices, "  which 
"shall  be  received  in  evidence  in  all  cases  in 
which  the  originals  would  be  evidence, "  the 
number  of  the  certificate  by  which  the  land  In 
controversy  was  patented,  where  that  fact 
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doM  not  appear  In  the  pafeent,  la  prdberly 
proved  'bj  t3ie  oertifluate  of  the  OMnmlBMOner 
of  the  general  land-offlce. — ^Id. 

14.  A  oertiflcate  and  oopy  of  his  record,  giv- 
en by  a  probate  judge  of  aaotlwr  state  oou- 
cemuig  an  administnUOB  witiiin  his  juriidlo- 
l^on,  are  inadmissible  as  evidenoe  in  TezaSL 
unless  offered  as  an  examined  oopy  prodaoed 
by  a  witness,  or  accredited,  as  described  in 
Rev.  St  U.  S.  905, 900,  by  attestation  of  the 
clerk  under  seal  of  the  court  duly  certified  by 
the  judge,  or  in  the  oase  of  reooras,  by  attesta- 
tion, under  seal  of  their  keeper,  duly  certified 
by  one  of  the  offloers  designated  by  the  stat- 
nte.— Orimes  t.  Smith,  (Tex.)  88. 

15.  Where  an  action  is  tried  upon  amended 
pleadings,  a  party  may  read  in  evidenoe  the 
origlnarpleaaings  of  bis  adversary.— Schad  t. 
Sharp,  (Ho.)  M9. 

Parol.  ; 

16.  Appellee,  in  a  deed  to  appellanta  of  cer^ 
tain  property,  retained  a  Uen  to  secure  him 
against  expenses  that  might  be  incurred  in 
defending  the  title  of  other  property  conveyed 
to  him  by  appellants.  Hela,  that  parol  testi- 
mony as  to  the  anticipation  by  the  parties  of 
a  Biut  in  reference  to  that  title,  and  the  ex- 
penses incurred  in  defeoding  it,  was  admissi- 
ble in  suit  to  foreclose  the  lien.— Bumpas  v. 
Morrison,  (Tex.)  5W. 

In  former  suit. 

17.  Depositions  taken  in  a  prior  suit,  and  re- 
filed  in  a  subsequent  snlt  between  toe  same 
parties,  involving  the  same  sabject  of  Inquiry 
and  dispute,  nu^  pnqper^  be  read  in  evidenoe. 
— Lohmaa  t.  Stooke,  (Ho.)  9. 

Competency. 

18.  Evidence  of  the  inscription  on  the  tomb- 
stone at  one's  grave  may  be  introduoed  to 
prove  the  date  at  which  she  died-— Smltii  v. 
Htterson,  (Mo.)  667. 

19.  The  testimony  of  the  draughtsman  of  a 
will  is  not  admisslDle  to  prove  the  intention 
of  the  testator.— MoCanley  v.  Buckner,  (£y.) 
196. 

Weight. 

30.  The  declaration  of  a  deceased  bank  telln- 
that  he  had  lent  plaintiff's  money,  made  at 
the  time  of  exhibiting  to  plalntlfl  a  note  there- 
for payable  to  himself  or  order,  when  corrob- 
orated by  the  statement  of  the  makers  of  the 
note  tiiat  the  teller  said  the  money  belonged 
to  an  outside  party,  is  sufBcient  to  prove  plain- 
tifTs  ownership  of  the  note  in  an  action  against 
the  bank  for  the  amount  paid  to  It  on  s^ 
uota.— City  Nat.  Bank  v.  Martin,  C^ez.)  607. 


EXCEPTIONS,  T^TT.T.  OF. 

Wlien  taken. 

1.  In  Traas,  a  Mil  of  exoeptlons,  not  filed 
within  the  term,  bnt  after  the  court  has  sd- 

jonmed,  will  not  be  considered  on  appeal. — 
George  V.  State,  (Tex.)  25,* 

S.  Where  all  tne  oral  testimony  heard  by  the 
court  is  in  the  record  by  the  trecitals  in  a  de- 
cree, a  bill  of  exceptions  is  not  necessary. — 
Benjamin  v.  Birmingham,  (Alk.)  IN. 


Failure  to  file. 

5.  A  bill  of  exceptions  founded  on  a  state- 
ment of  facts  cannot  be  considered  where  the 
statement  was  not  filed  until  after  adjoara- 
ment  of  the  court  at  the  end  (tf  the  varm. — 
Morris  v.  Rhine,  (Tex.)  SUL* 

BefiiBal  to  sign. 

4.  On  appeal  from  a  oonvicUoB.  f car  murder 
the  trial  judge  refused  to  sign  the  bill  of  ex- 
ceptions on  the  ground  that  it  was  not  true. 
Defendant's  counsel  had  the  rejected  toll 
signed  by  three  by-etanders,  and  filed  with 
the  clerk  four  affidavits  as  to  its  correctness, 
as  provided  by  Rev.  St  Mo.  SI  S63S-9&fL 
One  of  the  affiants  stated  that  he  did  not  hear 
all  the  evidence,  but  that  his  own  testimony 
was  correctly  reuorted.  The  other  three  af- 
fiants were  on  the  panel  of  jurors.  One  of 
them  stated  that  the  prooeedioga  ware  in  the 
main  oorrecUy  stated  in  the  bill,  and  the  other 
two  stated  that  the  Mil  was  true  aooordlng  to 
their  best  recolleotlon  at  the  time.  The  state, 
as  authorized  by  section  8640,  also  filed  the 
affidavits  of  four  lawyers,  residents  of  the 
county,  to  t^e  effect  that  they  were  present 
during  the  trial,  heard  all  the  evidence,  objec- 
tions, and  rulings  of  the  court,  had  carnally 
examined  tUb  oiU  prepared  by  defendant's 
counsel,  and  that  it  was  not  true.  Held  that, 
under  such  preponderance  of  evidenoe  against 
the  correctness  of  the  bill.  It  could  not  be  con- 
sidered.—State  V.  Hronek,  (Mo.)  397. 

6.  Appier  which  the  trial  judge  states  to  be 
inoorreot,  and  which  be  refuses  to  allow,  will 
not  be  considered  as  a  bill  of  exoopttois.— 
Boshing  T.  State,  (TexJ  807. 

EXECtmOH. 

See,  also,  Attachment. 

Exemptions,  see  Exemptiont;  Hamntead. 

Sale. 

1.  Bev.  St.  Mo.  8  3331,  vrtUch  requires  notice 
to  be  given  to  defendant  when  his  real  estate, 
situated  in  a  different  county  from  that  in 
which  defendant  resides.  Is  sought  to  be  sold 
under  an  execution,  does  not  apply  where  the 
judgment  was  rendered,  and  the  execution 
issued,  In  the  county  where  the  land  is  sit- 
uated.—Lohman  V.  Stoeto,  (Ma)  0. 

Sheriff's  deed. 

8.  A  shejrifl's  deed,  under  an  entntlon  is- 
sued more  than  seven  years  after  entay  of 

judgment,  and  the  docket  showing  the  issu- 
ance of  such  execution,  are  admissible  in  evi- 
dence to  show  title  In  the  purchaser  at  the 
sherilTs  sale,  althoi^h  no  execution  had  beea 
issued  on  the  judgment  within  one  year  efter 
its  rendition,  since  an  execution  issued  on  a 
dormantju^mentisonlyToidable.— Mavvkk 
V.  Flores,  (Tex.)  636. 

EXBCUTOKS  AND  AT>MTN« 
ZSTBATOBS. 


See,  also,  DeioeiU  and  DtotribuHon. 
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Evidence  of  appoiatmmtt. 

1.  A  receipt  and  aoootmt  current  dated  In 
New  Vork  purportms  to  pass  between  an  ex- 
ecutor having  adminUtration  Id  ConQectiout 
and  the  executor  having  administration  in 
Texas,  is  not  legal  evidence  as  to  the  then 
pendency  o'  tibe  administration  in  Connecti- 
cut.— Omnea  r.  Smith.  (Tex.)  88. 

Bond, 

2.  Where  a  will  directs  that  the  executor 
sell  all  the  estate  of  the  testator,  pay  first  his 
debts  and  certain  legacies,  asd  loan  out  the 
balance  for  the  payment  of  certain  other 
iegaoiea,  payable  on  the  arrival  at  a^e  of  the 
loffatees,  the  executor,  having  oompletely  ad- 
mrniatered  the  estate,  and  paid  the  tp>eoial 
legacies  within  two  years,  becomes  trustee 
for  the  sums  loaned  out,  especially  where  he 
is  made  rmiduary  legatee,  and  the  liability  of 
the  Boreties  on  his  bond  as  executor  ceases.— 
Allen  T.  Kennedy,  (Ky.)  883. 

&  Under  Oen.  St.  Ky.  c.  89,  art.  2,  g  18,  pro- 
viding that  "if  a  personal  representative  shall 
give  a  new  bond  when  ruled  to  do  so,  on  mo- 
tion of  a  surety,  his  former  surety  ahali  not 
be  bound  for  anv  act  of  his  done  after  the  ex- 
ecution "of  sucn  second  bond,  the  giving  of 
such  a  new  bond  does  not  release  the  former 
suretv  froih  liability  for  acts  done  by  his 
principal  before  the  execution  of  the  second 
bond,  although  such  bond  contain  a  covenant 
to  indemnify  him  for  loss  on  aoooant  of  his 
suretyship.— Pepper  v.  Donnelly,  (Ey.)  411. 

Contracts  of  ezeontor. 

4.  In  trespass  to  try  title  by  one  claiming  as 
devisee  of  a  league  d  land,  a  contract  entered 
into  by  8.,  to  be  executor,  and  a 
third  party,  for  the  location,  by  bucd  third 
party,  at  his  own  expense,  of  a  certificate 
covering  the  land  in  question,  and  a  subse- 
quent location  and  grant  by  such  executor  to 
tbe  third  party  of  the  laud  in  question,  is  not 
admissible  in  evidence;  it  not  having  been 
shown  that  S.  had  ever  qualified  as  execator, 
and  the  will  Itself  showing  that,  if  he  had 
qualified,  he  had  no  authority  to  sell  the  land. 
—Grimes  v.  Smith,  (Tex.)  83. 

Allowance  of  demands. 

5.  Under  Rev.  Bt.  Tex.  arts.  1918,  pro- 
viding that  a  person  may  so  make  his  will 
that  the  probate,  registration,  and  return  of 
inventory,  appraisement,  and  list  of  cdaims, 
shall  be  aU  the  action  to  be  had  by  the  oonoty 
court  in  reference  to  his  estate,  and  an  execu- 
tor of  such  will  may  be  sued  for  a  debt  against 
the  estate,  and  execution  sh^  run  against  the 
estate  In  the  hands  of  the  executw,  Uie  ouaii- 
floatlon  and  return  of  inventory  hj  one  of  two 
executors  of  such  a  will  is  sumcient  to  with- 
draw the  estate  from  administration  by  the 
court,  and  subject  property  in  the  bands  of 
such  executor  to  levy  and  sale  on  execution. 
—Roberts  v.  Connelle,  (Tex.)  636. 

6.  When  a  claim  against  an  estate  Is  consid- 
ered on  its  merits  and  disallowed,  the  claim- 
ant cannot  complain  because  the  oourt  denied 
his  motion  to  strike  out,  for  want  of  veriflca- 
tioD,  an  answer  setting  up  tbat  he  had  as- 
signed his  claim  before  Its  presentation  to  the 
a£uinlstrator,  rince  such  ruling,  if  inoorreet, 


was,  under  the  oiroumstances,  harmless  error. 
—Glenn  t.  Klmbrough's  Est^  (Tex.)  81. 

7.  Where  a  testator  had  boarded  a  person 
free  of  charge,  which  was  intended  as  a  gra- 
tuity, the  executors  cannot  revoke  the  gift,  and 
recover  the  amount  of  such  board  for  the  es- 
tate.—Stevens'  Ex'rs  V.  Lee,  (Tex.)  40. 

8.  Claims  presented  for  approval  of  the  pro- 
bate court  against  an  estate  may  be  oontested 
without  aJBdavit  supporting  we  objections 
thereto.  —  Gleiin  t.  ElmbrougVs  Estate, 
(Tex.)  81. 

Settlement  and  acoonntiiig. 

9.  In  an  action  by  the  heirs  against  the  ad- 
ministrator of  the  administrator  of  their  in- 
testate to  recover  on  a  promissory  note  al- 
leged to  have  been  given  by  the  administrator 
to  the  deceased,  and  never  accounted  for, 
proof  that  the  estate  was  withdrawn  from  ad- 
ministration and  turned  over  to  the  heirs; 
that  two  years  afterwards  the  probate  court 
ordered  tne  administrator  to  file  an  account 
to  include  the  note,  which  waa  not  done,  is 
not  sufficient  to  establish  the  indebtedness, 
the  court  having  no  authority  to  order  an  in- 
ventory after  the  estate  had  been  withdrawn 
from  administration,  though  no  formal  order 
of  discharge  had  been  entered.— Davis  v.  ^r- 
wood,  {TexJ  68. 

10.  Rev.  St.  Tex.  art.  isao,  proTidlns  that, 
whm  letters  testamentary  or  of  admlnistara- 
tion  have  been  granted,  ^the  p«wms  inters 
ested  in  the  administration  may  proceed  after 
any  lapse  of  time  to  compel  a  settlement  of  an 
estate  which  does  not  M>pear  from  the  reoord 
to  have  been  closed, "  abrogates  the  rule  that 
the  administration  is  presumed  to  have  been 
closed,  where  a  considerable  length  of  time 
has  elapsed  since  the  last  order  was  made: 
and,  in  the  absence  of  an  order  of  record 
showing  the  settlement  of  an  estate,  such 
settlement  ms^  be  compelled  at  any  time. — 
Branch  v.  Hanrlck,  (Tex.)  539. 

11.  A  purchaser  of  the  interest  of  an  heir 
has  the  same  right  to  apply  for  a  settlement  of 
the  estate  and  for  partiuon  as  the  heir  would 
have  had. — Id. 

13.  On  a  bill  to  surcharge  and  falsify  an  ad- 
ministrator's accounts,  as  settled  in  the  pro- 
bate court,  the  chancery  court  has  no  jurla- 
diction  to  go  further  than  to  inquire  into  spe- 
ciflo  charges  of  fraud,  aocident,  or  mistake, 
and  is  linuted  to  sutdi  items  as  are  affected 
thereby;  audits jurisdlotiondoesnotembraoe 
matters  passed  upon  by  the  probate  court, 
wlUoh  maybe  reviewed  on  appeal;  and  such 
juriadlcUon  cannot  be  enlarged  hy  the  admin- 
istrator's answer  admitting  mutual  mistakes, 
and  askLug  that  the  report  as  a  whole  be  set 
aside.— MoLeod  v.  GrifUs,  (Ark.)  887. 

Sales  by  order  of  oourt. 

IS.  Where,  on  exception  to  the  commission- 
er's report  of  judicial  sale  of  decedent's  land 
for  distribution  among  the  heirs,  the  hetr  ex- 
cepting offers  18,000,  without  guaranty  or  se- 
curity for  the  land,  which  sold  for  $1,715,  the 
amount  brought  at  the  sale  is  not  so  inade- 

?uate  as  to  raise  the  least  presumption  of 
rand,  and  tbe  sale,  having  been  du^  adver- 
tised and  publicly  and  fairly  made,  will  not 
be  disturbed.— Calvert  v.  Alexander,  (Ky.) 
098. 
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14.  On  judicial  sale  \xy  the  oommlisloner  of 
decedeDt'a  land  for  distribution  unong  the 
heirs,  it  is  not  indispensable  thst  the  report 
shall  contain  a  precise  and  tuU  description  bj 
met«8  and  bounds  oi  the  load  sold. — ^la. 

15.  The  probate  court  having  directed  that 
a  deed  be  made  to  M.,  in  acoordanoe  with  a 
bond  for  title  jglTeD  by  the  deceased,  an  ad- 
ministrator's  deed,  reciting  full  payment  of 
^e  purchase  money,  passed  the  equitable 
title,  although  not  executed  by  both  the  ad- 
ministrator and  administratrix,  as  it  should 
have  been.— Harrison  v.  MoMurrajr,  (Tex.)  613. 

10.  Wheal  real  estate  of  a  deoeaeot  is  sold, 
under  decree  of  court,  to  pay  debts  of  the 
estate,  such  sale  Is  abwdnte,  and  free  from  the 
equity  of  redemptioD.— Kazwell  t.  Smith, 
(Tenn.)  840. 

Action  against. 

17.  A  demand,  accompanied  bv  an  affidavit 
of  the  justice  of  the  clum,  need  not  be  made 
by  a  ward  before  suit  against  an  adminis- 
trator for  injury  to  his  estate  reeolting  from 
decedent,  as  county  Judge,  having  allowed  his 
guardian  to  qualify  withoat  surefrr,  in  viola- 
tion of  Rev.  8t.  Ey  c.  48,  art.  1.  §§  8, 4,  impos- 
ing a  UabUlty  on  the  judge  for  such  violation. 
—  Commonwealth  v.  Setherlaud's  Adm'r, 
(Ky.)  872. 

Probate  praotioe. 

18.  Under  Rev.  SL  Mo.  ||  906, 90S,  enacting 
that  "whoi  the  demand  or  set-off  Is  net  due 
at  the  time  of  triiU,  the  court  may  adjust  the 
same,  and  a  judgment  may  be  rendered  thereon 
for  the  amount,  according  to  the  finding  of  the 
jniy  or  judgmeDt  of  the  court; "  and,  "in  case 
the  parties  do  not  agree  to  rebate  the  demand 
or  set-off,  no  execnuon  shiUl  issue  upon  any 
judsment  until  the  demand  or  set-off  upon 
which  the  judgment  was  rendered  shall  be- 
come due  and  payable,"  the  court  should,  on 
allowing  a  claim  against  an  estate  founded  on 
a  note  not  yet  due,  U  the  parties  do  not  agree 
to  a  rebate,  olasaity  the  demand,  and  order 
tiiat  no  execution  shall  Issue  until  after  the 
maturltyof  the  note.— Cassattv.  Vogel,  (Mo.) 
169. 

19.  SdrefacUu  hy  a  creditor  on  a  refund- 
ing bond  Area  by  a  legatee  Is,  under  Code 
Tenn.  |  2818,  the  remedy  to  be  pursued  in  the 
county  court  where  such  bond  u  of  record  as 
by  siud  section  provided ;  and  It  Is  error  In  a 
chancery  suit  on  a  bill  not  filed  for  the  pur- 
pose,  and  to  which  many  of  the  sureUes  are 
not  parties,  to  allow  writs  ot  actre  facia*  to 
issue,  requiring  the  lemtees  and  their  sure* 
ties  on  mtwa&ug  bonot  to  show  cause  why 
judgment  shoala  not  be  rendered  on  such 
DondB.  The  proper  course  in  such  oaee,  after 
a  decree  agamst  the  personal  representative 
and  a  finding  of  fully  administered,  is  to  file 
an  original  or  supplemeatal  bilL  setting  up 
such  decree  and  nuding,  as  provided  in  said 
•ectlon.— MaxweU  v.  Smith,  (Tenn.)  840. 

BXEMFnONS. 
Bee,  also,  .Attaeh*neiit,4;  HowmfegJ. 
What  exempt. 

1.  Under  Const  Tex.  1876,  art.  18,  {49,  which 
makea  it  the  du^  of  the  legislature  *'to  pro- 


tect hj  law  from  forced  sale  a  certain  poitioB 
of  the  personal  property  of  all  heads  of  fam- 
ilies, "  the  provision  of  Rev.  St.  Tex.  art. 
which  exempts  from  forced  sale  "all  pro- 
visions and  forage  on  hand  for  home  oouaomp- 
tion,"  does  not  contemplate  that  gathered 
crops,  merely  because  they  have  grown  npoii 
the  homestead,  should  be  exempt  from  setxare. 
— Coates  V.  Caldwell,  (T«x.)  B8S. 

9.  A  matured  crop  grown  upon  a  homeatead, 
and  not  severed  from  the  laool  la  exempt  bom 
execution. — Id. 

Unlawftil  aeinire. 

S.  In  an  action  for  levying  upon  enmpt 

ErcqtMly,  thevalueofthapropaiy  taken,  with 
itarest.  Is  the  Umlt  m  damagea.— Low  t. 
Tandy,  (Tttx.)  090. 

Expraas  Oompaiilfla. 

UabOity  for  hm,  see  COirlera,  7. 

EXTRADITZOir. 

Interstate. 

1.  A  warrant  issued  by  the  atate  exeontlve 
for  the  apprehension  and  extraditlou  of  fugi- 
tives from  justice,  is  sufficient  when  it  redtes, 
without  setting  out  in  full,  the  affidavit  on 
which  it  is  based.— Ex  parte  Stanley,  (Tex.) 
MS. 

8.  The  redtal  In  an  extradition  wanant  that 
the  demand  for  the  arrest  of  the  fugitive  was 
accompanied  by  a  oniy  of  the  amdavit  oa 
which  it  was  hued,  "  duly  certified  as  anthen- 
tic,''lsequlval.nt  to  a  recital  Uiat  the  ocqpv 
was  "certified  as  authentic  by  tJbe  governor" 
of  the  state  who  made  the  demand,  aa  it  oould 
not  have  been  duly  oertlfled  by  any  oilier 
authority.— Id. 

8.  An  extradition  warrant  staUng  that  the 
persons  whose  arrest  and  surrenderls  thereby 
ordered,  stand  charged  with  a  certain  crime 
In  the  demanding  state,  and  that  tber  "have 
taken  refuge  In  tbs  state  of  Texas,  **BQffielently 
shows  that  th^  were  fngltlTea  from  jnaUoe. 
—Id. 

4.  It  Is  not  essential  to  the  validly  of  an  ex- 
tradition  warrant  that  It  should  show  that  the 
crime  with  which  the  fugitives  are  ohazged 
in  the  tudlotment,  redted  la  the  demand,  u  a 
crime  hy  the  law  of  the  demanding  statei— Id. 

PACTOES  AND  BBOEKBS. 

Beal  eatate  agents. 

1.  Plaintiff,  a  real-estate  bA>Irar,  wreed  to 
procure  a  purchaser  for  oertabi  land  of  defend 
ant  at  a  price  named,  for  which  he  waa  to  re- 
ceive an  agreed  sum  as  o6mmission.  He  found 
such  purchaser,  and  a  written  agreement  was 
entered  Into  by  both  defendant  and  the  pro- 
posed purcbaser,  by  whldi  the  latter  was  to 
lake  the  land  at  the  price  named,  and  was  to 
have  Ume  to  examine  the  title.  Within  tba 
time  fixed,  the  purchaser  made  a  ground! esa 
objection  to  the  Utle,  which  was  in  fact  good, 
ana  refused  to  take  the  land;  but  defendant 
did  not  sue  for  si»ecific  performance.  Seld, 
that  plaintiff  was  entitled  to  the  full  amount 
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of  his  oommissioD.  Folees  and  SNODSRAan, 
JJ,,  dissenting.— Parker  v.  Walker,  (Tenn.) 
391* 

3.  Where  defendant  was  willing  and  able  to 
complete  a  esle,  and  the  purchaser,  on  a  flimsy 
objection  to  the  title,  refused  to  accept  a  good 
title,  and  plaintiffs,  real-Mtat©  brokers,  had 
not  reduced  the  contract  for  such  sale  to  writ- 
ing, so  that  specific  performance  would  He  on 
part  of  defendant  against  such  purchaser, 
plaintiffs  are  not  entitled  to  their  commissions 
for  such  saie  from  defendant. — QUohrist  t. 
Clarke,  (Tenn.)  672.* 

FAXiSE  IMPRISONMENT. 
Former  jeopardf,  see  OHmbnal  Law,  7. 
Shrldenoe. 

Where  informant,  on  the  way  to  his  cotton- 
patch,  was  intercepted  by  several  persona, 
and  abused  for  having  made  certain  state- 
ments, and  flaally  forced  to  sign  s  '*lie  bill, " 
on  paper  admltung  such  statements  to  be 
false,  and  defendant,  separated  from  the  oth- 
ers by  a  fence,  did  nothing  furtber  than  to 
observe  what  waa  going  on,  the  fact  that  he 
did  nothing  to  prevent  the  oommiMloa  of  the 
ofCense  is  sot  sufficient  to  sustain  his  convic- 
tion for  false  imprlBonment.— Walker  r.  State, 
(Ite.)  617. 

FALSE  FBETENSES. 
WlLat  constitutes. 

1.  A  false  representation  by  defendant  that 
a  mortgage  which  he  gave  was  a  first  mort- 
gage, being  urged  thus  to  represent  by  the 
actual  first  mortgagee,  is  not  such  false  pre- 
tense as  to  render  defendant  guilty  of  larceny 
under  Mansf.  Dig.  Ark.  S  1645,  providing  that 
one  who  obtains  anything  of  value  from  an- 
other by  means  of  false  pretenses,  with  intent 
to  defraud,  shall  be  guilty  of  larceny,  etc., 
since  the  first  mortgagee,  by  urging  such  false 
representation,  waived  his  prior  lien,  and  thus 
rendered  the  mortgage,  fraudulently  obtained, 
a  first  mortKMB,  and  therefore  the  pretense 
was  not  actnally  false.— State  v.  Aaher,  (Ark.) 
177. 

Zndletment 

2.  In  a  prosecution  under  Rev.  8t,  Mo,  18T9, 
I  15*U,  which  provides  that  in  the  indictment 
It  shall  be  sufilcient  to  charge  the  unlawful 
and  felonious  obtaining  of  the  money  "by 
means  and  by  use  of  a  cheat  or  fraud  or  trick 
or  deception,  or  false  and  fraudulent  repre- 
sentation or  statement,  or  false  pretense,  as 
the  case  may  be,"  an  indictment  chareiug 
that  defendant  ''did  then  and  there  unTaw- 
ftdl3%  willfully,  and  feloniously  obtain  from 
D.  •  *  *  his  money,  by  means  and  by  use 
of  a  cheat  and  fraud  and  trick  and  deception, 
and  fraudulent  representation  and  statement, 
and  false  pretense,  contrary,"  etc,  Is  suffi- 
cient.— State  v.  Barony,  (Mo.)  407. 

8.  Under  Rev.  St.  Mo.  S  1561,  defining  cer- 
tain offenses  as  felonies,  and  providing  that 
an  indictment  for  such  offenses  shall  be  suffi- 
cient if  charging  that  "the  accused  did  un- 
lawfully and  feloniously  obtain  from  

V.8S.W. — 62 


his  or  her  money  or  property  by  means  and 
by  use  of  a  cheat, "  etc.,  an  indictment  charg- 
ing that  defendant  "did  obtain  of  and  from  B. 
and  P.  her,  his  wd  their  property,  to-wit,  cer- 
tain real  estate  and  personal  property,  the  ex- 
act description  of  which  is  unknown  to  these 
grand  jurors,  of  the  valueof  f6,075,  by  means," 
etc.,  is  fatally  defective,  as  not  stating  what 
particular  property  defendant  was  charged 
wiih  having  feloniously  obtained. — State  v. 
Crooker,  (Mo.)  422. 

4.  Under  Rev.  St.  Mo.  S  1561,  providing  that 
a  person  who,  with  Intent  to  defraud,  shall 
obtain  the  property  of  another  by  means  of 
deception,  shall  be  guilty  of  a  felony,  an  in- 
dictment, charging  that  a  deed  belonging  to 
certain  parties  waa  frandnlently  obtained 
from  them  by  the  accused,  yet  alleging  that 
such  parties  had  executed  and  delivered  the 
deed  to  a  third  person.  Is  bad,  as  the  deed  is 
the  property  of  the  third  person  and  he  alona 
can  DC  defrauded. — State  v.  Dowd,  (Mo.)  7. 

5.  An  indictment  for  swindling  by  means  of 
a  chattel  mortgage,  accompanied  by  verbaL 
representations,  which  faite  to  set  out  lh& 
mortgage  in  his  verbis,  or,  if  that  cannot  bd 
done,  to  state  the  reason  for  the  omission,  and 
to  set  out  the  mortgage  in  substance,  is  fatally 
defective.— Ferguson  v.  State,  (Tex.)  479. 

Eridenoe. 

0.  Upon  trial  for  obtaining  goods  by  false 
pretenses  by  means  of  a  letter  giving  a  false 
statement  of  the  financial  standing  oi  defend- 
ant's  firm,  it  appeared  that  the  letter  waa 
written  and  mailed,  with  an  order  for  goods, 
in  Jasper  county,  to  a  firm  in  St.  Louis;  and 
that  they,  relying  upon  the  statement,  filled 
the  order,  and  delivered  the  goods  to  a  rail- 
road company  in  St.  Louis,  consigned  to  de- 
fendant's firm,  in  Jasper  county.  Held,  that 
the  crime  was  committed  in  St.  Louis  county. 
— State  V.  Lichliter,  (Mo.)  730. 

7.  Evidence  of  defendant's  conduct  In  the 
disposition  of  the  goods  is  admissible  as  bear- 
ing upon  the  quesUon  of  his  intent  in  obtain- 
ing them. — Id. 

S.  In  a  prosecution  under  Rev.  St.  Mo.  1879, 
%  1561,  relating  to  cheats  and  frauds,  for  seU- 
ine  plaintiff  tickets  to  a  lecture  which  was  not 
delivered,  evidence  that  defendant  sold  such 
tickets  to  others  at  about  the  same  time,  and 
printed,  posted,  and  circulated  hand-bills  ad- 
vertising the  delivery  of  such  lecture,  is  to  be 
considered  by  the  Jury  as  bearing  on  the  ques- 
tion of  fraudulent  Intent,— State  v.  Saiony, 
(Mo.)  407. 

Instruotions. 

9.  In  a  trial  for  obtaining  goods  1^  false 
pretenses  by  means  of  a  false  statement  of  the 
flnandid  standing  of  defendant's  firm,  it  ap- 
peared that  the  statement  was  written  by  a 
third  person  from  figures  furnished  by  the 
firm,  but  thatdefendantwasnotpresentwhen 
the  statement  was  written.  Defendant  re- 
quested an  instruction  that  unless  the  jury 
believed  beyond  a  reasonable  doubt  that  the 
defendant  "did  make,"  and  was  "present, 
counseling,  aiding,  and  abetting  the  making 
of  such  statement, "  the  verdict  must  be  not 
guilty,  which  the  court  gave,  with  the  modifi- 
cation that  it  was  not  necessary  that  defend- 
ant should  have  been  present  when  tiia  writ- 
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log  WB8  done ;  but  If  the  statement  was  writ, 
ten  an  the  result  of  a  common  understanding 
and  frMidulent  oonsplracy  on  the  part  of  de- 
fendant, and  the  one  writiog  the  statement, 

though  not  written  in  the  presence  of  the  de- 
fendant, it  was  the  statement  of  defendant. 
Held,  that  the  modification  was  properly 
given,  as  explaining  what  was  meant  hy  the 
terms  "present,  counseling,  aiding,  and  abet- 
ting. "-State  T.  Uohliter,  (Ho.)  m 

FENCES. 

Pulling  down. 

A  tenant  who,  against  the  consent  of  ttie 
landlord,  removes  a  panel  from  a  fence  sepa- 
rating the  leased  premises  from  the  farm  of  a 
third  person,  for  the  purpose  of  ohtainlng  a 
more  conTetuent  pasaage-waf ,  such  passage- 
way not  exposing  the  growing  crops  of  an- 
other to  dmredauoiL,  cannot  be  oon^cted  un- 
der Pen.  Code  Tex.  art.  034,  providing  that 
any  person  who  shall  bre^  pull  down,  or  in- 
jure the  fence  of  another  without  his  consent, 
■hall  be  fined.— Hooka  t.  State,  Ctn.)  8U8. 

Fire  Inanranoe. 

See  Jnsumnoe. 

Fires. 

Set  by  looomotlTea,  see  Railroad  Companiea, 
81, 8L 


VOBXnBLE  ENTBY  AJSfD  BS- 
TAINEH. 

Ifotioe. 

Where  the  action  of  unlawful  detainer  will 
lie  under  the  Tennessee  statutes,  no  other  no- 
tice than  the  suing  out  of  the  writ  is  necos' 
Mxy.— Malory  v.  HananerOU-Works,  (Tenu.) 
800b 

FOBOEBT. 

aeo  SSxtraditAon. 
VTheA  oonstltutes. 

1.  Pledging  a  forged  negotiable  bill  of  ex- 
change aa  security  for  the  p^nuent  of  goods 
ta^en  on  credit,  with  knowledge  that  it  is 
forged,  is  aa  much  the  uttering  of  a  forged  in- 
strument, deno\mced  by  Pen.  Code  Tex.  art. 
448,  as  giving  it  in  payment — ^Thurmond  v. 
State.  (Tex.)  478. 

ladiotment. 

3.  An  indictment  forutteringaforged writ- 
ing, which  charges  the  accused  with  having 
the  writing,  knowing  it  to  be  false,  present- 
ing It  to  the  party  defrauded,  representing  it 
as  genuine,  and  th««by  obtaining  property  of 
VHloe,  is  soffldent;  the  falrity  of  the  writing 
being  sufiUdently  stated  in  the  charge,  that 
the  accused  knew  it  to  be  false,  it  being  im- 
material when,  where,  how,  or  by  whom  it 
was  forged.  —  Lockard  t.  Commonwealth, 
(£y.)aa£ 


FOBNICATION. 

Evidenoe. 

1.  In  a  prosecution  tor  fornication,  where 
the  defendant  in  her  oonfeasion,  which  was 
relied  upon  to  establish  the  fact  of  the  misde- 
meanor, showed  that  she  was  a  prostitute,  the 
admission  of  such  confession,  though  Irrele- 
vant, is  harmless  error. — Parlgo  v.  State. 
(Tex.)  060. 

2.  On  a  prosecution  for  fornication,  tae  oon- 
f  easions  of  the  two  defendants  in  a  jinnt  trial, 
.though  not  made  In  tlu  -preaenoe  of  eadi 
other,  are  admlsrible,  and  it  la  for  tSia  defmdr 
ants  to  request  the  court  to  inatmct  the  jniy 
chat  such  confessions  could  only  aStodk  wa 
party  maldng  them.— Id. 

Fraud. 

See,  also,  AtHgnment  for  Betiiftt  of  CreA- 

Uon,  11-14;  Praudtuent  Conveuatuxi. 
Am  ground  for  reaoiaaion,  see  EipUty,  4. 

FBAUDS,  STATUTE  OF. 

Aooepteaoe  of  draft. 

1.  Averbalaooeptanceof  ablUotezdiange 
Is  not  within  the  statute  of  frauds. — ^Neomaiui 
V.  Bohroeder,  (Tex.)  6S2. 

Agreement  reiating  to  land. 

&  Defendants,  under  a  verbal  contract  with 
their  father  to  pay  the  interest  and  debt  due 
on  certain  land  for  the  purchase  price,  and  to 
take  care  of  their  father  and  mother  for  life, 
and  in  consideration  thereof  to  have  the  land, 
had  for  15  years  labored  on  the  land,  paying 
debts  and  liabilities,  and  taking  care  ca  their 
parents  accordingto  thecontract.  field,  that 
the  contract  was  so  far  executed  by  them  aa 
to  take  it  out  of  the  statute  of  f  tanda. — Caniegr 
r.  Cam^,  (Mo.)  73B.* 

F&AXn>XTZj£NT  OONVET- 

ANCBS. 

Bee,  also,  OrtdiUfr^  BiU. 

Consideration.  ^ 

1.  Where  the  owner  of  land,  being  old  and 
infirm,  aonveyed  It  to  his  nephew  in  oonsldco^ 
ation  of  support  during  life,  under  an  agree- 
ment to  convey  back  to  him  in  case  he  became 
dissatisfied,  and  the  land  was  reoonveyed  to 
him  accormng  to  agreement,  and  tbea  oon- 
veyed  by  him  to  the  nephew's  wife,  such  re- 
conveyance by  the  nephew  is  valid  as  against 
his  creditors,  although  the  agreement  waa 
parol,  since  the  giving  of  the  deed  was  a  waiver 
of  the  defense  of  the  statute  of  f raoda.— G. 
Aultman  &>  Co.  v.  Booth,  (Mo.)  7^ 

Knowledge  of  grantee. 

3.  Knowledge  by  a  preferred  creditor  that  a 
transfer  of  propmy  to  him  by  an  inscAvent 
firm  was  made  with  the  Intent  on  their  part 
to  delay,  hinder,  or  defraud  other  creditors 
does  not  amount  to  a  participation  In  tbe  in- 
tended fraud,  when  ^e  transfer  was  aoo^ted 
in  good  faith  by  the  creditor  sotely  for  the 
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pnrpose  of  raving  a  bona  fjSjb  debt.— Sexton 
V.  Anderson,  (Mo.)  S64. 

8.  On  a  creditors'  bill  to  snbiect  a  certain 
fund  to  debts,  It  appeared  that  H.,  one  of  the 
Ann  v.,  U.  U  Co.,  on  the  death  of  V.,  ad- 
mlniflterea  on  the  partoerBhlp  estate:  that  at 
that  time  the  firm  was  indebted  lai^ly  to  L. ; 
that  U.  am>Ued  all  his  individiial  means  in 
payment  oi  L.'8  debt,  and  on  the  final  dlstri- 
Dntion  of  the  partnership  estate,  having  ob- 
t^ned  an  order  therefor,  paid  43  per  cent,  of 
Ii,'Bdebt  out  of  the  firm  assets;  sad  that  M, 
was  lai^ely  indebted  at  the  time.  Held,  that 
0uch  payment  to  L.  out  of  the  firm  assets,  be- 
infiT  for  DO  ooDsideratton,  was  in  fraud  of  M.'s 
creditors,  and  void,  though  li.  was  innocent  of 
any  fraudulent  intent.— Lyons  t.  Murray, 
(lio.)170. 

Bights  of  orediton. 

4.  Creditors  having  general  judgments 
uainat  a  debtor  cannot  issue  executions 
tSiBTBon  after  the  debtor's  death;  and,  where 
the  debtor*8  estate  proves  to  be  insolvent,  they 
need  not  proceed  further  at  law  to  entitle  them 
to  equitable  relief  as  against  the  debtor's 
fraudulent  grantee.— Id. 

Bights  of  piirchftser. 

5.  Where  property  sold  la  afterwards  seized 
under  an  exeootlon  against  the  vendor,  testi- 
mony as  to  his  reputation  for  solvency  Is  per- 
tinent in  an  action  by  the  purchaser  for  the 
recovery  of  the  value  of  the  property  to  affect 
the  purchaser  with  knowledge,  or  want  of 
knowledge,  of  the  veudor'B  failing  oircum- 
stances.— Goldberg  T.  MoCrac^,  (Tex.)  676. 

Aotion  to  set  aside. 

6.  An  action  by  a  judgment  oreditor  to  set 
aside  a  conveyance  as  fraudulent  as  to  credi- 
tors is  within  Rev.  St.  Mo.  %  8494,  allowing 
service  of  notice  by  publication  "  in  all  actions, 
at  law  or  in  equity,  which  have  for  their  im- 
mediate object  the  enforcement  or  establish- 
ment  of  any  lawful  right,  etc.,  to  or  gainst 
z«al  estate.^- Adazns  v.  Cowles,  (Mo.)  711. 

7.  A  notice  by  pvblioation  in  an  action  by  a 
jn^ment  creditor  to  set  aside  a  oonveyaaoe 
as  nandtilent  as  to  creditors,  which,  after  de- 
aoribing  the  land,  notifies  defendant  that  the 
object  of  the  suit  is  to  obtain  a  decree  of  title 
to  it.  Is  not  bad  for  failure  te  state  "briefly 
the  object  and  general  nature  of  the  petition,^ 
aa  reocdred  by  Rev.  St.  Mo.  %  3494.— Id. 

8.  where  an  Insolvent  purchased  several 
tracts  of  land  with  his  own  money,  bnt  had 
the  deeds  made  to  his  wife,  and  the  land  was 
subsequently  sold  under  exeoation  against  the 
husband,  a  bill  bv  the  purchaser,  reciting  the 
facts  as  to  each  deed,  and  asking  relief  sepa- 
rately, pruing  tiiat  the  deeds  be  set  aside  as 
in  fraud  of  oreditors,  is  based  upon  one  gen- 
eral right,  and  is  not  multifarious,  and  the 
court  properly  refused  to  compel  piaintifl  to 
elect  on  which  cause  of  action  he  will  proceed. 
— MnehartT.  Long,  (Mo.}  K69. 

0.  Aq  allegation,  fn  a  bill  to  set  aside  cer- 
tain oonveyanoes  as  fraudulent,  that  at  the 
dates  of  the  deeds  defendant  was  wholly  in- 
solvent, owing  some  $14,000,  and  that  his  prop- 
er^ was  wholly  inadequate  to  satisfy  bis  in- 
debtedness, Bufflciently  shows  that  defendant 


had  no  other  property  out  of  which  the  debts 
could  be  made. — Id. 

10.  A  purchaser  at  an  execution  sale,  la 
seeking  to  set  aside  or  defeat  a  fraui^ulent 
conveysnoe,  made  1^  the  judnnent  debtor, 
occupies  the  same  position  ananas  ail  the  ad- 
vantages of  the  judgment  creditor.- Id. 

11.  In  an  action  to  set  aside  a  judgment  by 
confession,  on  the  ground  of  intent  to  defraud 
creditors,  a  charge  to  the  effect  that,  if  the 
jury  find  that  the  maker  of  the  judgment  note 
was  insolvent  at  the  time  the  note  was  given, 
and  gave  it  to  defraud  other  oreditors,  and 
that  if  the  payee  knew  of  such  insolvency,  and 
intent  to  defraud,  then  the  judgment  would  be 
void  as  to  other  creditors,  is  not  in  oonfiict 
-with  a  charge  to  the  effect  that.  If  the  payee 
had  knowleclgv  of  swfli  tatxa  regarding  the 
finances  of  the  debtor  as  would  have  put  a  pru- 
dent business  man  on  inquiry,  and  if  such  in- 
quiry, when  made,  would  nave  led  to  knowledge 
of  such  insolvency,  then  the  payee  would  be 
chargeable  with  notice  of  such  InsolTeaoy.— 
Mack  V.  Block,  (Tex.)  495. 

18.  Whereadebtorrtveshisjudgmentnote, 
with  an  agreement  allowing  10  per  cent,  inter- 
est and  attorney's  fee  if  the  note  has  to  be  sued 
on,  for  aggregate  indebtedness,  in  which  is  in- 
cluded a  debt  due  to  a  third  party,  the  assump- 
tion of  this  debt  by  the  payee  is  a  sufficient 
consideration  ttsc  the  agreement  to  pay  10  per 
cent.  Interest  and  attorney's  fee,  and  the  mere 
giving  of  the  note,  being  for  a  just  debt,  Is  not 
fraudulent  or  a  badge  frand  as  to  other 
creditors.— Id. 

Evidence. 

18.  In  an  action  to  set  aside  a  deed  of  trust 
as  in  fraud  of  oreditors,  and  for  want  of  con- 
sideration, evidence  that  at  the  date  of  the 
deed  thegrantorwas  insolvent;  that  the  data 
of  tlw  acknowledgment  and  record  was  a  year 
after  the  date  of  the  deed,  and  only  a  few  days 
prior  to  the  judgment  under  which  piaintifl 
claimed :  that  the  notary  had  been  requested 
to  date  tjie  acknowledgment  back  to  the  date 
of  the  deed;  that  the  person  attempted  to  be 
secured  was  worth  less  than  one-fifteenth  the 
amount  secured  to  him ;  and  that  defendant's 
testimony  waa  evarive  and  contradictory,  is 
sufficient  to  support  a  judgment  setting  aside 
such  deed.— Lonman  v.  Btocke,  (Mo.)  9. 

14.  Where  a  bill  of  sale  of  goods  and  fixtures 
made  \if  an  insolvent  firm  to  a  creditor,  abso- 
lute inform,  is  aooomponied  by  an  agreement, 
signed  by  such  oreditor  at  the  same  time  as 
the  bill  of  sale,  by  which  the  creditor  engages 
to  pay  certain  specified  indebtedness  of  the 
firm,  they  are  different  parts  of  one  and  the 
same  transaction,  and  must  be  construed  to- 
gether, and  parol  evidence  is  admissible  to 
show  that  the  consideration  for  the  goods  was 
the  discharge  of  eztsting  debts  of  the  firm  by 
such  oreditor.  —  Sexton  v.  Anderson,  (Mo.) 
564. 

15.  Inadequacy  of  consideration  is  no  de- 
fense in  a  suit  by  the  purchaser  of  land  at  an 
execution  sale  to  set  aside  a  prior  conveyance 
aa  fraudulent,  where  the  land  is  Incumbered, 
and  the  judgment  debtor  disclaimed  owner- 
slfip  of  the  luid,  and  gave  not^  that  whoever 
boii^ht  the  land  would  buy  a  lawsuit.— Bine- 
hart  T.  Long,  (Mo.)  669. 
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10.  Where laods arepaldforbyAnlnBolveiit 
debtor,  but  the  deedB  are  made  to  his  wife, 
who  para  no  part  of  the  cODsideratiOD,  the 
hoBbaad  owning  other  real  estate,  heavily  in- 
cumbered, which  had  been  flold  under  legal 

f>rooess,  and  from  which  he  had  been  ousted 
D  an  ejectment  rait,  the  ooDveyances  to  the 
wife  are  f raudoleDk  aa  to  oredltora  of  the  hus* 
band.— Id. 

17.  Where  a  sale  of  goods  Is  attacked  aa  be- 
ing is  fraud  of  creditors,  it  Is  error  to  permit 
the  vendor  to  be  aaked :  "  Is  it  not  true  that 
the  notes  given  you  in  part  payment  of  the 
goods  were  taken  and  made  in  good  falUit**— 
Schmick  T.  Moel,  (Tex.)  83. 

18.  And  it  is  error  to  charge  tlwt  "fraud 
cannot  be  presumed,  but  must  be  proved  to 
the  satisfaction  of  the  jury  by  evidence  ad- 
duced at  the  trtaL  And  in  this  case  the  bur- 
den is  on  the  defendants  to  prove  the  fruid 
■B  alleged  by  them;  but,  aa  any  other  fwt,  it 
may  be  proved  by  positive  or  oiroamstantial 
evidence."— Id. 


GAMINa. 

Indiotmeiit. 

1.  An  indictment  under  Pen.  Code  Tex.  art 
185,  prohibiting  gamiuz,  for  mon&y  or  oUier 
consideration,  within  the  Umlte  of  a  <dty  or 
town,  on  Sunday,  which  charges  that  defend- 
ant played  a  game  of  cards  for  a  horse,  with- 
out alleging  the  name  of  the  person  with  whom 
he  played,  or  with  whom  the  wturer  was  made, 
Is  defective.— Shook  v.  State,  (Tex.)  830. 

Evidenoe. 

3.  A  conviction  under  iodiotment  for  keep- 
ing a  gaming  table,  will  not  be  sustained 
where  the  evidence  merely  eatabllshea  the 

fact  tbat  defendant  was  frequently  seen  in  the 
house  where  the  offense  was  committed,  but 
failed  to  show  that  be  took  any  part  therein, 
or  that  he  owned  or  controlled  the  premises, 
or  had  any  Interest  in  the  table,  or  was  oon- 
cerned  in  Ite  operations.— Erwin  v.  State, 
(Tex0876. 

S.  Where  the  only  evidence  in  a  proaeoution 
for  playing  cards  at  a  house  for  retailing 
spirituous  liquors  is  the  testimony  of  one  wit- 
ness, who  looked  through  a  key.bole  70  feet 
from  the  place  where  oert^  parties  were 
confessedly  playing,  at  11  o'clock  at  night,  and 
who  states  that  he  does  not  think  he  could  be 
mistaken  as  to  defendant's  identity,  and  where 
two  persons  who  participated  in  the  game  tes- 
tify that  defendant  was  not  present,  but  that 
one  whose  f  aoe  and  hat  resembled  those  of  de> 
fendant  was  present,  a  conviction  cannot  be 
sustained.  — Tucker  v.  State,  (Tex.)  81S. 

4.  A  oonviction  for  playing  cards  at  a  house 
fi>r  retailing  spirituous  liquors  cannot  be  sus- 
tained where  the  venue  is  not  proved. — ^Id. 

5.  On  an  Indictment  for  permitting  a  game 
of  monte  to  be  played  In  a  house  under  de- 
fendant's control,  the  evidence  is  Insnfflcient 
to  warrant  a  conviction  where  It  appears  that 
the  game  was  played  during  the  occupancy  of 
the  house  by  a  tenant  who  was  then  In  posses- 
sion and  carried  the  keys.— Kimbrcmf  h  v. 
State,  (Tex.)  47fl. 

6.  On  Indictment  for  permitting  a  game  at 
oarda  to  be  played  on  premiaea  appurtenant  to 


a  house  for  retalUng  liquors,  a  deed  of  oonv^y- 
ance  to  defendant  is  admissible  to  show  own- 
ership in  him.— Biles  v.  State,  (Tex.)  650. 

7.  On  prosecution  for  permitting  a  game  at 
cards  to  be  played  in  a  house  appurtenant  to 
a  liquor  saloon,  where  a  deed  of  conveyance 
was  introduced  to  show  defendant's  owner- 
ship, it  Is  error  to  exclude  eridenoe  by  one  of 
the  grantors  tbat  defendant  was  not  present 
when  the  deed  was  signed,  that  it  was  not  de- 
livered to  him,  that  he  did  not  pay  the  gran- 
tors anything,  nor  that  he  had  anyknowledge 
of  the  deed  other  than  that  derlvfid  tram  the 
indictment. — Id. 


Coata  of  garnishee,  see  Coat*.  S. 
Jurlsffiouon  of  JoBtloe,  see  JutUea  of  the 
Peaee,9. 

GUfta. 

Between  husband  and  wife,  see  HuMband  and 


OBAND  JUST. 

Dlaquidifloatiini,  see  Criminal  Xato.  4 

Qualifloatioiu. 

I.  The  fact  that  one  grand  juror  was  a  jna- 
tioe  of  the  peace  and  two  were  deputy-sheriffs 
does  not  oisqualify  them  from  serving, 
though,  under  Rev.  St.  Tex.  art  8014,  aodL 
offloers  are  exempt  from  jury  service  when 
they  claim  such  exemption.— Owens  v.  State, 
(Tex.)  668. 

Appointment  of  fbreman. 

3.  Bypeimlttlngthe grand jurytoseleotlta 
foreman,  and  report  its  action  to  the  oonrt, 
and  directing  the  member aeleoted  to  be  swom 
as  foreman,  the  court  In  effect,  appoints  the 
foreman;  and  an  Indictment  foond  hy  such 
grand  jury  Is  not  objectionable  on  the  ground 
tbat  the  foreman  was  selected  by  the  jury,  end 
not  by  the  court— Blaokmore  v.  State,  (Aik.) 
940. 


GUABDIAN  A2n>  WASD. 

Right  to  ooste,  see  Costs,  1. 

Appointment  of  guardian. 

1.  Under  Rev.  St  Ey.  c  48,  art  1,  HB,4, 
providing  Ukat  no  guardian,  except  a  teeta- 
mentanr  one,  can  act  until  he  has  been  aj^- 
pointed  by  the  proper  court  and  given  secu- 
rity, approved  by  the  court,  and  that  if  the 
court  uuls  to  take  such  covenant,  or  accepts 
persons  for  surety  who  do  not  satisfy  it  of 
tiieir  sufflctoncy,  the  judges  in  default  shall 
be  UaUfl  to  the  ward  for  any  damago  he  waj 
sustain,  a  judge  who  allows  a  guardian  to 
qu^y  on  his  signing  anothers  name  as 
surety,  representing  that  he  had  authority  to 
sign,  It  appearing  that  he  had  no  anthon^, 
and  that  the  act  was  never  ratified,  is  liable 
for  injury  resulting  to  the  ward's  estate.— 
CoEunoawealth  v.  Metherland's  Adm'r,  (Ey.> 
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3.  Where,  lu  ohanoery,  the  final  jud^eat 
reoitea  that  a  guardian  ad  Utemot  minorB  ap- 
peared lu  pursuance  of  a  due  and  proper  tip- 
polntment  hj  the  court,  such  recital  to  a  sum- 
otont  record  entry  to  eetaUleh  the  goudlaa'e 
authorltr.— Benjamin  t.  Blrmlnghiun,  {Axk.) 


Von-rMldent  goardian. 

a  Under  Kev.  St.  Mo.  ${  2697,  2S9a,  3609, 
providing  that  where  a  guardian  and  ward 
are  non-residents,  and  the  ward  has  property 
here,  the  probate  oourt  may  order  tne  prop- 
erty to  be  delivered  to  the  non-resident  guard- 
ian. &uch  an  order  will  not  he  made,  where 
the  funds  are  In  the  hands  of  a  curator  In  this 
state,  and  the  non-resident  guardian  was  ap- 
pointed at  the  instance  of  the  ward's  father, 
who,  asfcrmer  guardian,  had  misappropriated 
the  funds,  and  was  seeking  to  get  oontrol  of 
them  again.— In  re  Wilson,  (Ho.)  860. 

Action  by  ward. 

4.  A  ward  who  brings  suit,  within  a  year 
alter  attaining  majority,  against  an  adminis- 
trator for  injury  to  his  estate  resulting  from 
decedent,  as  conntv  judge,  having  allowed  his 
guardian  to  gnaliry  wiuiout  surety,  In  viola- 
Uon  of  Rev.  St.  Ky.  o.  43,  art.  1,  U  8,  4,  Im- 
posing on  the  judge  a  liability  for  such  Tiola- 
iion,  u  within  the  saving  of  the  statute,  and 
may  maintain  his  action.— CommonweaUh  v. 
VeOierland's  Adm*r,  (Ky.)  879. 

6.  That  am  action  aaa  been  brought  1^  an 
administrator  for  settlement  of  his  decedent's 
estate,  and  injunction  issued  enjoining  all 
persons  from  bringing  suit  against  the  estate 
except  In  said  suit,  does  not  prevent  a  ward 
bringing  a  separate  action  for  an  injury  to  his 
estate  reeumng  from  decedent,  as  county 
judge,  having  eXlowed  his  guardian  to  qualify 
without  surety,  in  violation  of  Rev.  St.  Ky.  o. 
48,  art  1,  SS  8,  4,  imposing  a  liability  on  the 
judge  for  audi  TioiaUon.— Id. 


TTA-RTBAH  OOBFXTS. 

Betuni. 

Whwe,  on  requisition  of  the  governor  of  a 
sister  state,  a  person  is  arrested  as  a  fugitive 
from  justice,  ft  is  error  <m  habeas  corpus  to 
admit  in  evidence,  as  part  of  the  sheruTs  re- 
turn, the  alBdavit  on  which  the  warrant  of 
arrest  was  based,  but  to  which  U  was  not  at- 
tached, yet  iB  no  ground  for  the  reversal  of 
an  order  remanding  the  prisoner. — Ex  parte 
Stanley,  (Tex.)  645. 


Selling  diseased  meat. 

Under  Pen.  Ck>de  Tex.  art.  892,  making  it 
unlawful  knowinely  to  slaughter  for  food  any 
diseased  animal,  or  to  sell  the  fiesh  of  any  an- 
imal slaughtered  when  diseased,  it  is  essen- 
tial that  the  defendant  should  know,  at  the 
time  of  the  sale,  liiat  the  meat  was  diseased, 
before  he  can  be  convicted  of  such  offense. — 
Teagne  t.  Btate,  (Tex.)  607. 


HIOHWATB. 

BtreetB,  see  tfunletpol  Corporattona,  7-10. 

Establisbment  by  statate. 

1.  A  writ  of  ad  quod  damnum,  which 
directs  the  sheriff  to  summon  a  jury  to  meet 
on  the  land  of  the  pruprietorsover  wnich  It  is 
proposed  the  road  shall  run.  and  to  assess  the 
damages  in  the  mode  speclned  by  statute,  and 
set  forth  In  the  writ,  sufQciently  describes  the 
land,  under  Qen.  Bt.  Ky.  1888,  o.  94,  }  8.  pro- 
viding that  a  writ  of  ad  quod  damnum  shall 
be  awarded  commanding  ihe  proper  officer  to 
summon  a  jury  to  meet  on  the  land  of  the  pro- 
prietors over  which  It  Is  proposed  tho  road 
shall  run,  and  assess  the  damages  for  the  land 
proposed  to  be  taken.— Smoot  v.  SohooLar. 
(Ky.)  202. 

a.  Rev.  St.  Mo.  i  provides  that  appli- 
cations for  the  establishment  of  new  roads 
shall  be  made  by  petition,  signed  by  at  least 
12  householders  of  the  township  through 
which  the  proposed  road  is  to  run,  8  of  whom 
shall  beof  the  Immediate  neighborhood.  Sec- 
tion 6086  requires  public  notice  of  such  appli- 
cation. BAd,  on  certtomri  to  remove  pro- 
ceedings to  open  a  public  road  from  the  county 
court  to  the  circuit  court,  when  it  did  not  ap- 
pear on  tiie  face  of  the  proceedings  that  these 
sections  had  been  complied  with,  that  tbe 
proceedii^  should  be  quashed,  the  Jurlsdlo- 
tional  requisites  not  being  affirmative^ 
shown,  although  the  petition  stated  the  resi- 
dence ot  the  petitioners  as  oomplying  with 
section  0966,  and  the  order  reciting  the  filing 
of  the  petition  stated  that  due  legal  notice  of 
the  application  had  been  given.— Chicago,  R. 
LAP.  Ry.  Co.  V.  Young,  (Mo.)  776. 

8.  Rev.  St  Mo.  S  6937,  relat^g  to  opening 
public  roads,  recites:  "The  commissioner 
shall  take  the  relinquishment  of  the  right  of 
war  of  all  persons  who  may  give  sncn,  and 
make  report  thereon.  The  oommlssloner  shall 
also  state  In  his  report  the  names  of  all  per- 
sons who  have  relinquished  *  *  *  or  fadled 
to  relinquish  the  right  of  way,  giving  the 
names  of  both,  and  the  reasons  therefor." 
Held,  that  this  contemplates  a  conference  be- 
tween the  laud-owners  and  the  commissioner, 
which  must  affirmatively  appear  on  the  face 
of  the  proceedings  before  the  county  oourt 
can  take  jurisdiction  to  appoint  jurors  to  as- 
sess damages.— Id. 

ObBtraotion. 

4.  A  count  in  an  Information  for  obstruct- 
ing a  public  road,  charging  that  defendant 
"did  unlawfully  *  •  •  prevent  the  free 
use  of  said  public  road,  said  prevention  not 
being  expressly  authorized  by  law, "  cbar^ 
nocrime;  being  formulated  under  Code  Cnm. 
Proc.  Tex.  art.  134,  providing  that,  whenever 
any  road  is  made  a  public  highway,  no  person 
shall  obstruct,  or  prevent  the  free  use  thereof, 
except  when  expressly  authorized  by  law, 
which  article  is  inoperative  because  It  pro- 
vides no  penalty.— Rankiu  v.  State,  (Tex.) 983. 

6.  Where  O.  extended  the  fences  of  land 
leased  from  defendant  so  as  to  include  a  pub- 
lic road,  evidence  of  defendant's  statements 
that  he  had  nothing  to  do  with  the  road ;  that 
he  bad  leased  the  land  to  (}.,  and  had  directed 
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Q.  to  fence  the  land,  but  not  the  road,  and  had 
Mdd  bim  for  It;  and  evidence  that  witness 
nad  Been  a  check  with  which  defendant  paid 
G.  for  fencing  the  land,  and  that  defenoant 
lived  15  miles  from  the  road,--U  losnffltdeut 
to  sustain  a  oouviction  for  obstrnoting  the 
road.— Watson  r.  State,  (Tex.)  817. 

d.  Proof  that  defendant  permitted  a  fence 
to  remain  after  a  public  rood  had  been  estab- 
itohed  over  the  land,  but  not  opened,  Is  insuf- 
fltdent  to  BuptKfft  a  oonviotion  for  obatnictiag 
apablio  nad.— Bankiii  v.  State,  {Tax.)  ma. 

HOHSSTBAD. 

Contract  to  ooDvvy,  see  aptdfie  Perform- 
ance, 1. 

Nature  and  extent  of  right. 

1.  Where  the  title  to  land  occupied  as  a 
homestead  becomes  vested  in  the  wife,  and, 
after  her  death,  the  husband  continues  so  to 
oocnpy  It,  being  the  head  of  a  family  of  chil- 
dren, ois  estate  by  curtesy  is  not  subjeot  to 
the  lien  of  a  judgment  obtained  against  him 
after  the  wife's  death,  homestead  rights  at- 
taching to  a  life-estate  as  well  as  to  a  fee. — 
Kendall  v.  Powers,  (Mo.)  798. 

8.  Under  the  Texas  homestead  law,  one  re- 
siding on  pn^terty  which  he  does  not  own  may 
claim  as  a  homestead  a  lot  upon  which  are 
erected  a  gin  and  mill  bulldinga,  for  the  exer- 
dse  of  his  business  and  calling.— Low  v.  Tan- 
dy, (Tm.)  620. 

8.  Where  a  mortgage  was  given  upon  the 
machinery  of  a  gin-null,  whicn  was  attached 
as  a  fixture  to  the  realty,  and  the  mortgagee, 
instead  of  foreclosing  the  mortgage,  sues  on 
the  note  secured  thwel^,  and  lav&a  on  such 
machinery,  the  mortgagor  may  olalm  it  as  his 
homestead. — Id. 

Aoqnuitlon. 

4.  Defendant  oli^ed  that  a  store-house  and 
lot  whhAi  had  been  attached  was  his  place  of 
boslness  as  a  commission  merchant,  and  there- 
fore part  of  his  homestead,  and  not  subject  to 
attachment.  Plaintiff  insisted  that  opening 
the  house  ostensiUy  was  a  pretense  to  avoid 
payment  ot  debts ;  that  he  had  done  but  little, 
If  any,  business  as  a  commission  merchant. 
Held,  that  transacting  business  was  not  nec- 
essary to  exempt  the  property  from  attach- 
ment, if  defendant  opened  it  in  good  faith  for 
that  purpose. —Gaesawayv.  White,  (Tex.)  117. ; 

5.  Defendant  claimed  a  store-house  and  lot 
exempt  from  attachment  as  his  place  of  busi- 
ness as  a  commission  mendiant.  Held,  that 
evidence  that  he  had  a  license  to  do  business 
all  over  the  state,  but  remained  at  home,  and 
usu^y  kept  the  house  open,  was  not  sufBcient 
to  show  that  the  house  was  not  necessary  to 
snoh  business,  so  as  to  warrant  setting  aMde 
a  verdict  for  dlefendant,  on  the  grouna  that  it 
was  contrary  to  the  evidence.— Id. 

6.  A  tract  of  less  than  300  acres  becomes 
a  homestead  br  the  owner  living  upon  the 
land  with  his  family,  and  it  is  unnecessary 
that  he  should  have  designated"  it  as  a 
homestead  under  Rev.  St.  Tex.  art.  8841,  wUch 
provides  that  "the  head  of  the  family  slull, 
by  filing  with  the  clerk  of  the  county  oourt  a 
descripUon,  by  metes  and  bounds,  designate 


that  portlon<of  the  larger  tract  which  is  to  be 
the  homestead, "  since  such  statute  applies  to 
those  exemptions  of  tracts  of  land  which  ex- 
ceed the  limit  of  SOO  acres  allowed  by  the  con- 
stitution and  lam.— Coatea  v.  Caldwell,  (Tex.) 

gas. 

7.  When  real  estate  Is  dalmed  as  a  home- 
stead, it  is  immaterial  whether  or  not  the 
claimant  has,  at  all  times  since  his  aoqni^tion 
thereof,  used  or  claimed  the  same  as  home- 
stead. His  rights  depend  on  the  facte  exist- 
ing at  the  time  the  levy  Is  made  thereon :  loid, 
if  BO  used  at  that  time,  snch  real  estate  is  not 
^ject  to  forced  sale.- Ingle  t.  Lea,  (Tax.) 

Sale  under  mortgage. 

6.  Though,  on  AMrectosnre  of  a  mortgage  ex- 
ecuted by  foe  husband  without  joining  his 
wife,  tiie  htHneetead  is  sold  rah)«at  to  her 
homestead  and  dower  rights,  the  sate  pgases 
the  interest  of  neither,  under  Qen.  St-Ky.  o. 
88,  art.  18,  {  IS,  which  provides  that  no  mort- 
gage or  other  release  of  the  homestead  ex- 
emption shfUl  be  valid,  unlass  subscribed  br 
both  husband  and  wife,  and  acknowledged  ani 
recorded  in  the  same  manner  as  conveyances 
of  real  estate. — Atkinson  v.  Qowdy'a  Adm'r, 
(Ky.)  898. 

Abandonment. 

9:  A  man  wlut  had  a  homestead  In  Texas 
went  to  Arixona,  bon^t  pn^ierty  and  looatad 
there,  with  intent  to  remain.  His  wife  and 
children  continned  on  the  homestead,  intend- 
ing to  follow  him  as  soon  as  they  ooold  get  the 
means  by  sale  of  the  homestead.  Thu  they 
had  not  Buooeeded  in  dtdng,  and  were  Btin  liv- 
ing on  the  hcmiestead,  when  it  waa  levied  on 
for  the  husband's  debts.  Held,  that  there 
was  no  abandonment  of  the  homestead,  and 
that  the  levy  and  sale  were  invalid. — MoDanieU 
V.  Ra^dale,  (Tex.)  626.* 

10,  H.  owned  a  Iuhisb  and  lot,  in  which  be 
oarried  m  the  salotHi  bu^ness  as  a  means  of 
support  for  himselif  and  family.  Attachmmte 
were  issued,  and  the  personal  property  and 
fixtures  used  in  the  saloon  were  fevlM  on. 
While  the  saloon  was  closed  under  these  at- 
tachments^ther  creditors  attached  the  honas 
and  lot.  fiisld,  that  the  dosing  of  the  busi- 
ness by  tiie  levy  of  the  former  attachments 
did  not  work  an  abandcounent  of  the  home- 
stead character  of  the  property. — King  v. 
Harter,  (Tex.)  808. 

11.  Where  a  businesswhich  isesemptlram 
execution  has  been  levied  on,  an  arrangmunt 
regarding  it  cannot  be  fraudulent  as  to  orod- 
Itors;  nor  can  an  estoppel  to  assert  a  home- 
stead be  based  on  such  an  arrangement. — Id. 

13.  Proof  that  defendant  had  not  paid  the 
ooQDty  and  city  tax,  nor  obtained  a  lioenae  as 
required  by  law,  as  commission  merchant) 
would  not  subject  his  homestead  to  foroea 
sale  for  carrying  onan  Illegal  business,  as  the 
business  was  legitJjnate,  and  only  the  failure 
to  pay  the  tax  penaL — Ghuwaway  v.  White, 
(Tex.)  117. 

13.  Defendant  sold  part  of  a  tract  ot  land 
owned  by  him,  inctttdmg  his  homestead,  and 
then  lemoTOd  to  a  n^gnboring  town,  whwe 
he  engaged  in  business.  He  also  endeavored 
to  sellthe  residue  of  the  tracL  Held,  that  he 
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bad  abandoDod  the  bomertead.— N«thetciitt  v. 
Herron,  (Ky.)  13.* 

Enforcement. 

14.  H.  having  died  before  the  house  and  lot 
were  sold  on  ezecaUoD,  hia  widow  applied  to 
have  It  set  off  to  her  as  homestead.  On  trial 
of  the  issue,  she  was  asked,  on  cross-examina- 
tion, "if  she  made  any  objection  to  the  busi- 
ness being  carried  on  in  the  name  of  W. " 
J3.eld,  that  as,  during  the  life-Ume  of  the  hus- 
band, be  had  the  right  to  control  the  property, 
it  was  Immaterial,  as  to  the  question  of  her 
rights,  whether  she  made  any  objection  or 
not.— King  v.  Harter,  (Tex.)  308. 

HOMIOTDB. 

Bight  to  bail,  lee  Bail,  1.  & 
Murder. 

1.  In  a  trial  for  homicide,  the  dying  declara- 
tion of  the  deceased  showed  that  he  came  with 
a  snake  in  his  hands  to  where  defendant  was, 
and  said  he  would  throw  tt  on  him ;  that  de- 
fendant said  he  would  kill  him  if  he  did,  and 
KOt  up  and  went  to  a  tent;  that  deceased  fol- 
lowed him  part  way,  when  he  came  out  with 
*  a  pistol  in  his  huid,  when  deceased  said, 
**well,  let  us  throw  taia  anake  into  the  pond, " 
and  as  he  started  to  throw  it  ^fendant  shot 
him;  that,  when  deceased  tell,  defendant  ran 
to  him,  exclaiming,  "Mr.  Brownins,  have  I 
Imrt  you  1 "  When  defendant  fired  he  did  not 
raise  his  hand  above  his  hip.  After  deceased 
fell,  he  tried  to  get  defendant  to  go  for  his 
wife,  who  lived  a  mile  away,  and  for  a  neigh- 
bor, who  lived  about  ^  yards  away ;  but  de- 
fendant did  not  go,  but  went  away  somewhere, 
and  did  not  return  until  others  had  reached 
deceased,  when  he  said  to  him :  "Mr.  Browo- 
ing,  has  there  ever  been  any  hard  feelings  be- 
tween OS  I  It  was  an  acddent.  Youknowl 
did  not  intend  to  hurt  you. "  Deceased  re- 
plied: "Frank,  I  don't  know  what  your  in- 
tention was. "  Deceased  stated  that  there  had 
never  been  any  previous  hard  feeling  or  diffi- 
culty between  them.  Held,  that  the  evidence 
did  not  support  a  conviction  of  murder  in  the 
second  degree. — Jones  v.  State,  (Tex.)  988, 

8.  Where  the  evidence  shows  that,  on  the 
evening  of  the  murder,  deceased  said  to  de- 
fendant, who  had  stolen  mouOT  from  him, 
"DaTe,givemebaokmymcHiey;"  thatshortly 
^tenrarda  deceased  rode  away,  defendant 
followed,  returned  In  half  an  hour,  and,  again 
going  away,  returned  about  midnight,  and 
left  at  Buniise,— two  witnesses  denying  that 
defendant  left  the  house  that  evening;  and 
where  deceased's  body  was  found  concealed 
by  rubbish  not  far  from  the  house,  and  de- 
fendant was  seen,  shortly  after  sunrise,  some 
miles  distant,  with  his  clothes  wet  to  his 
waist,  with  a  knife  which  was  bloody,  and 
with  deceased's  pocket-book,  and  money  cor- 
responding in  amount  with  that  in  deceased's 
posseaaios;  and  two  wiUieaaea  testify  that  de- 
fendant confMsed  the  deed,— a  oonvlctioD  wlU 
be  sustained.  —  Roberts  T.  Commonwealth, 
(Kyom 

8.  On  a  trial  for  murder,  evidence  that  de- 
oeased  was  last  seen  in  defendant's  company, 
and  that  defendant  waa  seen  shortly  after  the 


homldde,  walking  away  from  where  the  body 
of  deceased  was  found,  near  a  pool  of  water, 
in  which  his  ooat  was  found  sunken;  that 
trades  loading  from  the  body  to  the  water 
corresponded  to  those  made  by  defendant's 
shoos,  and  indicated  that  the  person  making 
them  had  knelt  down  by  the  water;  that  a 
handkerchief  was  found  on  defendant's  per- 
son, appearing  to  have  been  used  to  wipe 
hands  partially  cleansed  of  blood ;  and  tliAt 
deceased  oame  to  his  death  by  violence,— al- 
tbough  circumstantial,  amply  sustains  con< 
viction,  when  the  only  defense  consists  of  an 
aiilA.  based  only  on  evidence  that,  four  or 
five  days  before  the  killing,  defendant  was  in 
another  oonnl^,  which  hau  oommunloation  by 
rail  with  the  county  wliere  the  offense  was 
committed.— McOiU  v.  State,  (Tkk.)  661. 

4.  Evidence  that  deceased  was  murdered  by 
some  one;  that  defendant  was  impecaoious, 
and  knew  deceased  to  have  a  laive  sum  of 
mon^  on  his  person ;  that  deceased  vras  last 
seen  alive  in  his  company;  that  defendant  ad- 
mitted to  have  been  with  deceased  at  the  place 
of  the  murder ;  that  defendant,  one  hour  after 
the  murder,  was  seen  one  and  three-fourths 
miles  distant  from  the  place  of  the  murder; 
that,  instead  of  availing  himself  of  an  oppor^ 
tnnity  to  prooore  work,  in  search  of  whion  he 
and  deoeased  were  traveling  together,  de- 
fendant left  the  county  and  stato;  that  he 
made  false  statements  about  his  conduct  at 
the  time,  and,  when  arrested  on  the  charge  of 
murder,  endeavored  to  procure  tools  to  break 
jail,— sufficiently  supports  a  verdict  of  guilty 
of  murder  in  the  first  degree,  though  a  great 
deal  of  mystery  is  connectea  with  the  crime, 
and  defendant's  clothes,  after  the  murder, 
were  not  noticed  to  be  blood-covered,  and  foot- 
prints at  the  asene  of  the  oiime  did  not  con- 
form to  tike  length  <A  defendant's  foot.— Stato 
T.  Jackson,  (Uo.)  74S. 

B.  On  trul  of  defendant  for  the  mvrder  of 
his  wife,  whom'  the  Inquest  showed  to  have 
died  from  strychnine,  evidence  that  he  gave 
her  as  medicine  a  powder,  saying  that  it  was 
quinine;  that  he  substituted  for  the  paper 
which  had  contained  the  powder  another  pa- 
perlike it,  which  had  contained  quinine:  that 
defendant  was  seen  shortly  before  the  death, 
in  consultation  vrith  witness  C,  who  testified 
that  he  bought  strychnine  at  request  of  de- 
fendant, who  told  him  to  explain  that  It  was 
wanted  to  kill  wolves  with,  and  that  if  he  was 
asked  as  to  what  became  of  it  to  say  that  he 
had  left  it  in  his  overcoat  pocket,  from  which 
it  was  stolen,  defendant  stating  that  his  pur- 
pose was  to  kill  some  dogs,  so  that  he  could 
visit  a  woman  in  the  neighborhood  at  night; 
that,  after  the  death,  he  wished  witness  to 
go  into  the  country:  and  that  the  wife's  life 
was  insured  for tS,000,— sustains  averdict  for 
conviction.- Koe  v.  State,  (Tex.)  468. 

6.  On  a  trial  for  murder  by  killing  one  of  the 
constable's  posse  while  resisting  arrest,  an 
instruction  that,  if  defendants  believed  the 
arrest  a  pretext  bv  deceased  and  the  others  to 
disarm  them,  and  inflict  bodily  harm,  th^ 
might  resist  by  any  means  In  th^r  i>ower,  waa 
defective,  in  not  saying  that  If  the  jury  found 
deceased  was  present  in  good  faith,  under  a 
lawful  summons  to  assist  in  the  arrest,  bnt 
defendante  had  reason  to  believe  the  constable 
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and  some  othen  of  tliB  pom  were  nuddngtlie 
arreat  with  Bucb  inteot,  and  that  deoMsed, 
with  such  others  present  as  were  lawfully  dis- 
posed, would  fail  to  protect  them,  then  defead- 
ants  mifbt  resist,  and,  if  neoeasai7,  kill  the 
oonstable  or  other  unlawful  assatumts,  and 
that  if,  in  usinff  euoh  right  with  reasonable 
precaQtion,  they  accidentallr  killed  deceased, 
they  should  be  acquitted.— Mlnniard  -t  Com- 
monwealth, (Ky.)  'Ma.- 

7.  An  Instruction  that  If,  at  the  time  of  the 
killing,  deceased  was  summoned  by  a  consta- 
ble having  a  warrant  for  the  defendants'  ar- 
rest, and  was  in  good  ^ith  aiding  in  the  ar- 
rest, it  was  defendants'  duty  to  submit;  and 
that,  if  defendants,  In  resisting,  willfully 
killed  deceased,  knowing  that  he  was  sum- 
moned by  the  constable  having  a  warrant  for 
defendants'  arrest,  they  were  guilty  of  mur- 
der; and  that,  if  they  killed  deceased  without 
such  knowledge,  they  were  guilty  of  man- 
•laughter,— is  error.— Id. 

8.  Upon  trial  formurder,  an  instruction  that 
It  the  jury  believe  that  defendant  took  the 
life  of  deceased  "by  shooting  him  in  a  vital 
part,  with  a  pistol  loaded  with  gunpow^r  and 
leaden  ball,  witii  a  manifest  deugn  to  use 
■uoh  weapon  npon  him,  and  with  sutBcient 
time  to  deliberate  and  fully  form  the  conscious 
purpose  to  Idll,  and  without  suiBcieat  reason, 
cause,  or  extenuation,  then  such  killing  Is 
murder  in  the  first  degree, "  properly  defines 
the  offense  charged,  and  affords  no  ground  of 
exception.  Norton,  C.  J.,  and  Biu.cb,  J.,  dis- 
senung.— State  v.  Tabor,  (Mo.)  744. 

9.  Un  an  indictment  for  murder  committed 
in  the  perpetration  of  rape,  where  the  charge 
on  murder  committed  with  express  malice 
aforethought  Is  full  and  correct,  and  not  ob- 

J' acted  to,  nor  additional  instniotions  offered, 
lefendant  cannot,  on  motion  for  a  new  trial, 
complain  of  the  court's  omission  to  charge  on 
murder  in  the  perpetration  of  rape,  as  the  lat- 
ter crime  is  but  evidence  of  the  essential  ele- 
ment of  murder  in  the  first  degree,  and  the 
omission  was  favorable,  rather  thui  Injuri- 
ous, to  defendant.  — Washington  v.  State, 
<Tex.)  tt43. 

10.  On  a  trial  for  murder  an  instruction  that 
If  the  jury  find  that  defendant  committed  the 
crime  they  must  find  him  guilty  of  munler  In 
the  first  degree,  notwithstanding  that  they 
may  also  believe  and  find  that  nnskUled  med- 
ical treatment  aggravated  the  wound  of  de- 
ceused,  and  that  deceased  might  have  recov- 
ered if  greater  care  and  skill  had  been  em- 

£loyed  in  treating  her,  is  proper.— State  V. 
augford,  (Mo.)  '^7. 

11.  Un  a  murder  trial  the  court  instructed 
the  jury  that,  in  order  to  convict  defendant  of 
murder  in  the  first  degree,  they  must  not  only 
believe  that  he  inteiiayd  the  shooting  of  de- 
ceased, but  that  he  shot  intending  to  Idll  her: 
and  that  if  her  death  ensued  from  his  act  of 
shooting  her  in  a  vital  part  with  a  dea<ilv 
weapon  they  must  find  that  he  intended  to  kill 
her,  uniuss  the  e%'iilenco  shows  to  t  tie  con- 
trary. Heldy  that  the  instruction  was  cor- 
rect.— Id, 

l±  On  a  trial  for  murder,  whore  there  was 
no  evidence  of  either  a  lawful  or  just  provo- 
ciiiitm,  the  court  instructed  the  jurv  that  if 
they  found  that  dofeudanb  deliberately  com- 


mitted  the  crime  they  must  find  Mm  gnUtr. 
and,  after  defining  "deliberate^"  to  niean 
"  done  in  a  cool  state  of  the  blood,  and  not  donc 
in  a  beat  of  passion  engendered  by  a  lawful 
or  just  provocation, "  added,  and  the  court  in- 
structs you  that  in  thU  case  there  is  no  lawful 
provocation. "  Held,  that  tiie  omission  of  the 
word  "just,  "if  erroneous,  could  work  no  prej- 
udice to  defendant. — Id. 

IS.  Onatrialformurderthecourtinstructed 
the  jury  that  if  they  found  from  the  evidence 
that  defendant  premeditatedly  committed  tlie 
crime  they  must  find  him  guUty,  and  that 
"premeditatedly"  meant  "thought  of  before- 
hand, any  time,  however  short. "  Helii,  tliat 
the  definition  is  correct,  and  doea  not  materi- 
ally vary  from  the  usual  one,  "thought  of  be- 
forehand, any  length  of  time,  however  abort. " 
— Id. 

Uanslaughter. 

14.  On  a  trial  for  murder  it  appeared  that 
defendant  was  attacked  by  deceased,  who  ac- 
cused him  of  having  lied  about  him ;  and  that 
defendant,  being  knocked  over  against  a  win- 
dow and  repeatMly  struck,  drew  a  dirk-knIfe, 
and  stabbed  deceased  twice,  one  of  the  wounds 

firovins  fataL  Held,  not  to  be  manslaughter 
D  the  third  degree,  under  Rev.  St.  Mo.  { 
providing  that  in  saoh  case  the  klUinKmuat 
be  **withont  a  design  to  effect  death,  '^as  de- 
fendant evidently  had  such  design.— «tate  v. 
Watson,  (Mo.l  3*3 

15.  Where  deceased  struck  defendant  with 
an  iron  scoop,  and  defendant  retreated  a  few 
steps,  picked  up  a  stick,  and  approached  de- 
ceased, who  struck  at  him  again,  and  they 
continued  striking  at  each  other  until  deceased 
was  knocked  down,  a  charge  on  the  triEil  for 
murder,  omitting  the  Instruction  that  if  there 
was  no  cessation  from  the  first  act  of  violence 
until  the  fatal  blow  was  struck,  and  if  de- 
ceased struck  the  first  blow,  ana  defendant 
struck  In  self-defense,  he  would  not  be  guiliy, 
is  ground  for  reversal.— Bean  v.  State,  (Tex.) 
278. 

10.  Where  defendant  and  deceased  had  been 
in  a  saloon  drinking,  and,  at  the  time  of  tlie 
killing,  deceased  had  taken  defendant  bj  the 

arm,  and  they  were  going,  in  a  good  humor, 
towards  a  hotel,  defendant  being  an  assenting 
party,  the  crime  is  not  reduced  to  manslaugh. 
ter  by  the  fact  that  before  they  left  the  sa- 
loon deceased  had  announced  his  intention  to 
arrest  defendant,  and  lake  him  to  the  cala- 
boose, in  the  absence  of  evidence  that  defend- 
ant believed,  or  had  good  reason  to  believe, 
that  such  arrest  was  really  intended  to  be 
made  by  force.  Noktos,  C.  J.,  and  Bbi.ce,  J., 
dissenting.— State  v.  Tabor,  (Mo.)  744. 

Justifiable  homicide. 

17  On  a  trial  for  murder,  evidence  that  de- 
fendant, in  a  quarrel  with  deceased,  put  his 
hand  against  or  in  front  of  him,  bidding  de- 
ceased go  away ;  whereupon  the  latter  strock 
defendant,  threw  tiim  in  a  ditch,  and  fell  npon 
him;  whereupon  defendant  fired  the  fatal 
shot, — ia  a  sufficient  showing  of  defendant's 
having  provoked  the  contest  to  warrant  an  in- 
struction that,  if  defendant  brought  on  orvol- 
untariiv  entered  Into  the  flght,  he  cannot  avail 
himself  of  the  law  of  self-defense,  however 
great  the  danger  to  which  he  may  hava 
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thotwht  hlnuatf  exposed.— State  t.  DaTldson, 

(UoJ  418. 

18.  Where  tbe  evidence  showK  defendant 
^iltv  of  manslaughter,  having  himself  pro- 
voked the  contest  in  which  deceased  was 
killed,  he  is  deprived  of  the  beneflte  of  the  law 
of  Bell-defense,  although  he  may  not  have  pro- 
voked the  conflict  with  the  desisn  of  kilung 
deceased  or  doing  him  great  bodily  barm. — Id. 

16.  Id  such  case  a  chai^  omitting  to  in- 
atract  that  if  defendant  was  assaulted  on  his 
own  premlBea  with  an  instrument  calculated 
to  inflict  a  serious  injury,  and  he  retreated, 
picked  up  a  like  instrument,  and  returned 
-with  no  intention  of  renewing  the  conflict,  and 
deceased  again  assaulted  him,  then,  in  self- 
defense,  he  had  the  right  to  repel  such  as- 
sault, and,  if  he  killed  deceased,  he  should  still 
be  acquitted,  is  ground  for  rerarsal. — Beaa  t. 
State.  (Tex.)  278. 

90.  Where  it  appears  that  a  friend  of  de- 
ceased was  present  at  the  time  of  the  killing, 
also  armed,  and  assisting  him,  it  is  error  fu 
the  oha^  to  restrict  ctefendantfs  ric^t  to 
self-defense  i^lnst  deceased  alone.— Id. 

21.  Where  two  men,  of  nearly  the  same  size, 
were  walking  along  the  street  together,  coo- 
Torslng  in  a  low  tone,  when  one  of  them  sud- 
denly made  a  loud  exclamation,  and  the  other 
began  firing  with  a  pistol  upon  the  one  mak- 
ing the  exclamation,  who  was  unarmed  and 
had  not  shown,  drawn,  nor,  as  far  as  could  be 
seen,  attempted  to  draw,  a  weapon,  and  the 
former  oontiDued  to  fire  upon  him  after  all  at- 
tempts to  avoid  the  aim  had  ceased,  the  kill- 
ing was  not  in  sell -defense. —State  t.  Tabor, 
(Mo.)  744. 

23.  In atrlalformurder.an instruoUonthat 

if  defendant,  arming  himself,  went  in  search 
of  deceased,  with  the  intention  of  killing  him, 
and,  finding  him,  did  willfully,  deliberately, 
preioeditatedly,  and  of  his  malice  afore- 
thought, so  kill  him,  and  at  the  time  deceased 
was  not  threatening  or  attempting  to  assault 
defendant,  then  there  is  no  self-defense,  and 
the  jury  should  convlot,  is  not  erroneous. — 
State  V.  Rider,  (Mo.)  728. 
28.  In  a  trial  for  murder,  an  instruction  that 

grevious  threats  alone,  unaccompanied  by  any 
ostlle  demonstration  at  tlie  time  of  ijie  hom- 
icide, would  not  justify  the  Idlling,  and  which 
contains  nothing  that  could  be  fairly  construed 
to  intimate  that  such  threats  might  not  be  con- 
sidered for  any  other  legitimate  purpose,  is 
not  erroneous.— Id.* 

24.  One  who  voluntarily  provokes  or  enters 
into  a  difliculty  brought  on  by  any  willful  act 
of  his,  resulting  iu  the  death  of  another,  can- 
not justify  on  the  ground  of  self-defense. — 
State  V.  Hardy,  (Mq.)  416.* 

Assault  with  intent  to  kill. 

26.  On  trialof  an  indictment  for  shootliig  at 
one  O.  with  intent  to  kill,  a  half-brother  of  O. 
was  asked,  "Where  is  your  brother  now  I "  and 
answered,  '*My  brother  is  dead, "but  stated 
that  it  was  over  a  year  after  he  was  shot  be- 
fore he  died.  Held,  that  such  testimony  la 
competent  to  account  for  G-.'s  absence  from 
the  trial. — State  v.  Brannum,  (Mo.)  218. 

2d.  A.  person  assaulted  cannot  stop  to  esti- 
mate just  how  muoh  force  is  necessary  to  re- 
pel thie  assailant.  Benoe  it  is  error  to  charge,. 


in  a  trial  for  assault  with  intent  to  kill,  that 
if  the  defendant  believed,  and  had  good  cause 
to  believe,  that  his  assailant  was  about  to  do 
him  some  great  bodily  harm,  that  would  not 
justify  him  in  using  greater  force  than  was 
necessary  to  repel  the  assault.— State  t.  Hlok- 
am,  (Mo.)  252.* 

27.  Where  persons  are  indicted  as  aoces- 
soTies  to  an  assault  with  intent  to  kill,  they 
cannot  he  convicted  unless  there  was  a  com- 
mon purpose  in  tike  minds  of  the  principal  and 
the  defendants  to  kill,  and  the  assault  was 
done  in  the  attempt  to  accomplish  such  com- 
mon purpose,  or  unless  the  assault  was  made 
by  the  principal  with  an  Intent  to  kill,  of 
which  defendauta  had  knowledge,  and  mey 
did  some  act  In  furtherance  of  tbe  attempt. — 
Id. 

28.  In  a  trial  for  assault  with  intent  to  kill, 
it  is  error  to  charge  that  if  the  jury  find  ttiat 
defendant  made  uie  assault  with  a  pistol,  in 
the  manner  oharmd  in  the  indictment,  it  de- 
volves on  him  to  show  some  grounds  for  mak- 
ing the  assault,  and,  If  he  has  not  done  so, 
they  must  find  him  guilty,  as  such  charge 
throws  on  defendant  the  burden  of  proving 
his  Innocence,  and  submits  to  the  jury  a  ques- 
tion of  law  as  to  what  facts  woula  justify  the 
assanlt. — Id. 

29.  Where  a  person,  finding  his  mother  and 
sister  engaged  in  an  altercation  with  oth«> 
persons,  goes  to  their  assistance,  and.  during 
the  affray,  shoots  one  of  such  others,  his  guilt 
depends  on  the  motive  promi>ting  the  act,  and 
the  circumstances  under  which  it  was  done, 
and  noton  the  fact  that  he  voluntarily  engaged 
In  the  difBoulty.— M. 

Indictment. 

80.  A  conviction  of  aggravated  assault  and 
battery  under  Pen.  Code  Tex.  art.  438,  making 
it  aggravated  assault,  "when  serious  bodily 
injury  is  inflicted, "  ma^  be  had  under  an  in- 
dictment for  murder  in  tbe  second  degree, 
which  charges  defendant  with  killing  the  de- 
ceased "by  striking,  beating,  bruising,  and 
wounding  him  with  a  stick, "  mdependently  of 
article  714,  providing  that  murder  shall  include 
all  assaults.- Bean  v.  State,  (Tex.)  278. 

31.  Under  Rev.  St.  Mo.  S  1262,  providing 
that  "every  person  who  shall  *  *  •  as- 
sault another  with  a  deadly  weapon,  or  by  anv 
other  means  or  force  likely  to  produce  aeatn 
or  great  bodily  harm,  with  intent  to  kill, 

*  •  *  such  person  •  •  •  shall  be  pun- 
ished, "etc.,  an  indictment  charging  that  "de- 
fendaut  feloniously  assaulted  •  •  *  one 
R.  with  a  large  *  *  *  stone,  a  deadly 
weapon  likely  to  produce  death,  *  •  «  and 
him,  the  said  R.,  did  then  and  there  strike 

•  *  •  with  great  force,  likely  to  produce 
death,  against,"  etc..  Is  sufdclent.— State  v. 
Havens,  (Mo.)  319. 

82.  An  indictment  charging  that  four  per- 
800S  named,  with  malice  aforethought,  shot 
at  nine  other  persons  named,  with  intent  to 
kill,  is  not  invalid,  on  the  ground  that  it 
charges  nine  different  offenses  in  one  count. — 
State  V.  Rambo,  (Mo.)  366. 

Evidence — Fresiunptlons . 

33.  On  a  trial  for  murder.  In  tbe  absence  of 
direct  proof  of  the  venue  of  the  crime,  where 
ibB  evidence  shows  that  defendant  and  do- 
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ceased  were  traveUor  wectward  an  a  straight 
railroad  track,  and  bad  oroaaed  the  Braxos 

river,  and  were  seen  together,  near  where  the 
bod7  waa  fouod,  at  least  a  mile  and  a  haU 
from  the  river,  the  oourt  will  take  j  adicial  no- 
tioe  of  the  fact  that  the  Brazos  river  is  the 
eastern  bonndary  of  Milam  county,  and  not 
disturb  a  oonviccion  of  the  crime  in  that  coun- 
ty, as  the  locus  in  quo  could  not  have  been 
elsewhere.— McOill  v.  SUte,  (Tex.)  661. 

84.  On  trial  for  murder,  testimony,  by  one 
sent  to  receive  defendant  from  the  authoritiea 
of  uusther  atate,  ttiat  tbe  prisoner  waa  not  de- 
livered up  without  proof  of  hia  IdentU^  ia  Ir^ 
relevant,  since  the  fact  that  defendant  did  not 
facilitate  his  tnmsportatiou  affords  no  pre- 
Bumption  of  piilt.— State  v.  Jaokaon,  (Mo.) 
749. 

ETidenoe  —  Competency  and  rele- 

vancy. 

86.  Where  defendant,  teati^ng  in  hia  own 
behalf,  gave  a  detailed  account  of  his  feelings 
on  the  cky  of  the  homicide,  designed  to  show 
absence  of  malice,  it  is  proper,  on  orosa-ezam- 
inatlon,  to  aak,  **I>id  you  state  to  F.,  on  the 
day  of  the  homitdde,  that  70U  bad  the  same 
light  to  kill  a  man  who  waa  tiring  to  steal 
ur  land  as  you  would  have  if  he  was  trying 
steal  your  horsel"— as  a  foundation  for 
proof  of  a  state  of  mind  different  from  that 
tesUfled  to  by  him.— State  v.  Weat,  (Mo.)  854. 

86.  On  txiaX  for  murder,  evidence  that  de- 
fendant had  stolen  money  from  deoeased  is 
admissible  as  showing  motive;  the  deoeased 
having  accused  defendant  of  the  stealing. — 
Roberts  v.  Commonwealth,  (Ey.)  370. 

87.  Upon  trial  for  murder,  it  ia  error  to  ad- 
mit evidence  that  defendant  was  an  escaped 
convict,  for  tbe  purpostf  of  supporting  a  the- 
ory of  the  proaecuuon  that  defendant  killed 
deceased  on  the  belief  that  he  was  a  detective 
seeking  defendant's  arrest,  there  beine  no  ev- 
idence that  defendant  had  such  a  belief.  NoB- 
VON,  C.  J.,  and  Bra.cs,  J.,  diaaentioflk— Btate 
V.  Tabor,  (Mo.)  744. 

88.  Upon  an  indictment  for  murder  in  the 
first  degree,  the  homicide  having  been  proven, 
and  no  countervailing  circumstanoes  beii^ 
evolved  by  the  testimony  of  the  prosecution, 
the  burden  of  proof  to  show  that  the  offense 
was  one  of  less  degree,  or  that  the  killing  was 
dona  in  self-defbnae,  is  cast  nptm  defendant. 
—Id. 

89.  Upon  trial  for  murder,  evidence  that  de- 
fendant, within  half  an  hour  of  the  time  of  the 
homicide,  and  within  a  short  distance  from 
the  place  thereof,  aimed  his  gun  at  a  third 
person,  and  complied  him  to  give  defendant 
his  pistol,  is  admissible  as  tending  to  show  de- 
liberation and  premeditation  on  the  part  of  de- 
fendant in  arming  himself  for  tbe  encounter 
with  deoeased,  and  as  a  connecting  partof  the 
entire  transaction. — State  v.  Rider,  (Mo.)  728. 

40.  Where  defendant,  on  trial  for  murder,  ' 
contended  that  deceased  assaulted  him,  evi- 
dence that  deceased  told  a  witness  that  he  had  : 
bad  sexual  intercourse  with  defendant's  wife 
did  not  tend  to  prove  that  such  assault  was 
made,  and  was  properly  refused.— Id. 

41.  On  trial  for  murder,  it  ia  oompetent  to 
show  that  defendant  requested  a  feUow-pris- 
oner  to  aasist  him  in  eaoaptug  from  the  jul  in 


which  he  was  confined,  and  the  pirj  maytaka 
that  fact  into  consideration  In  detennlKbir  de- 
fendant's gnilt  or  innooenea.  Nomnr,  C 
and  Rat,  J.,  dlaaantlng. —State  r.JmAaom, 

(Mo.)  749. 

Upon  trial  for  murder,  the  deoeued  hav- 
ing been  shot  in  tbe  nfght  by  eomeoueotn- 
side  the  bouse  where  he  was,  the  oommoa- 
wealth  proved  that  persons  jointly-  indicted 
with  defendant,  but  not  on  b'lal,  on  the  day 
following  themurdar,  were  banting  cartrid^ 
shells  at  the  place  of  the  Idllinf  ,  and  also 

S roved  aonversati<HiB  of  ancfa  partiras  relative 
>  the  murder,  all  which  took  place  in  the  ab- 
sence of  defendant.  Although  the  evidence 
was  incompetest,  as  it  does  not  appear  that  it 
could  have  prejudiced  detendanfc,  ita  admis- 
sion waa  harmless  error.— Fearoe  v.  Common- 
wealth, (Ky.l  898. 

48.  On  a  trial  for  murder  of  deoeased,  whose 
body  was  found  not  far  from  a  pool  of  water 
where  his  coat  was  found  sunken,  the  tesii- 
mony  of  a  witness  that  he  went  to  tbe  place 
pointed  out  to  him  as  the  place  where  ttie  Dody 
was  found,  and  there  found,  among  many  atioe- 
tracks,  one  leadiag  to  the  water,  made  1^  a 
run-down  ud  patched  shoe,  such  aa  that  woni 
by  defendant,  la  relevant,  however  remote. — 
jfcOili  V.  State,  (Tex.)  «61. 

 Deolarattons  and  admlaaione. 

44.  On  tbe  trial  of  an  indictment  for  mur- 
der, evidence  titat  defendant,  a  abort  time  be- 
fore the  killing,  became  angered  at  a  brother 
of  deoeased,  and  said  that  deceased  and  such 
brother  were  trying  to  run  him  off,  bat  that 
he  intended  to  arm  himself,  and  would  not  be 
run  off,  ia  oompetent  as  to  show  tbe 

atate  of  defendant's  feelings  towards  de- 
ceased; and  evidence  that  defendant  aocoaed 
his  wife  of  showing  a  preference  for  deceased 
is  competent  for  the  same  reason. — Brewer  v. 
Commonwealth,  (Ky.)  839. 

46.  The  declarations  of  defendant  on  trial 
for  murder,  made  to  a  witneaa  a  few  ndnittea 
after  the  hcnnlcide,  and  after  defandaat  had 
gone  two  or  three  hundred  yvds  tma  the 
scene  thereof,  are  not  part  of  the  ret  geata, 
and  are  not  admissible  in  evidence. — SWe  v. 
Rider,  (Mo.)  728.* 

40.  A  homicide  having  originated  from  a 
feud  between  two  factions,  though  the  com- 
monwealth proved  the  whereabouta  of  tiie 
leader  of  one  of  them  at  the  time  of  tbe  com- 
mission of  the  crime,  statements  by  snch 
leader  relative  to  the  murder  are  inadmis- 
aihle  in  evidence  for  the  defendant. — Pearce 
V.  Commonwealth,  {Kj.}  898. 

47.  Evidence  that  mfendant  went  to  aad 
was  seen  in  tbe  kitchen  of  the  booae  where 
his  wife  served  as  a  cook,  and  that  soon  after 
he  left  she  was  fotmd  senseless,  and  severely 
beaten  on  the  head  with  a  blast  in8tnlmen^ 
from  which  beating  she  died  two  days  later, 
fully  sustains  a  venllct  of  murder  In  the  fint 
degree,  in  connection  with  evidence  of  de- 
fendant's oonfesaioua  on  the  night  of  the  mur- 
der, that  he  had  beatm  his  wife  and  killed  her 
with  a  Bteelyard.— Williams  v.  State,  (Tsx.) 
658. 

48.  Admisaiona  to  a  fellow-priaoner  that  de- 
fendant had  attempted  to  bnak  jaU  in  another 
atate  on  learning  tnat  lie  was  to  oe  bnm^itto 
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Itiia  state  on  ibe  oharse  of  mnrder,  are  admi»- 
sible  a^inst  him  on  ms  trial  for  that  crime. — 
State  T.  Jaokaon,  (Mo.)  719. 

49.  A  atatement  to  a  fellow-priaoner  by  one 
accused  of  morder  that  he  knew  that  the  de- 
ceased had  a  large  som  of  money  in  a  belt 
upon  his  person  la  admiaslble  In  evidence  as 
tending  to  show  a  motive  for  committing  the 
crime. — ^Id. 

50.  On  trial  for  murder,  evidence  not 
amounting  to  an  acknowIedCTient'of  goilt, 
but  simp^  that  defendant  baa  stated  to  wit- 
ness that,  when  he  learned  from  a  newspaper 
in  another  state  that  he  was  accused  of  the 
murder,  he  felt  so  distressed  that  he  went 
stealing  horses  to  pacify  his  mind,  is  inadmis- 
sible, not  being  a  ooiueasion  or  the  crime 
charged.— Id. 

 Threats. 

51.  On  trial  for  murder,  the  threats  of  de- 
ceased to  take  the  life  of  defendant  having 
teen  proven,  it  was  not  error  to  permit  the 
state  to  show  that,  at  the  very  time  of  the 
liomicide,  deceased  was  preparing  to  remove 
from  the  neighborhood  where  they  both  lived, 
as  proof  of  his  abandonment  of  any  such  de- 
sign.—TrumboU  V.  State,  (Tex.)  814. 

52.  Atthetrialof  shusbandiorthemurder 
of  his  wife,  the  previous  threats  of  the  hus- 
band, and  diffloulties  between  the  parties, 
may  be  given  in  evidence  to  show  the  state  of 
the  accused's  mind,  and  his  malice- — Howard 
V.  State,  (Tex.)  9i39. 

Instructions. 

SS.  Where  a  husband,  on  trial  for  the  mur- 
der of  his  wife,  was  shown  to  have  been  in  a 
quarrel  with  a  neighbor  in  Uie  former's  door- 
▼ard,  and  was  waving  s  pistol,  and  threaten- 
ing, without  any  apparent  intention,  to  shoot, 
and  his  wife  was  shot  upon  oomiog  to  the 
door,  and  urging  him  to  come  in,  and  her  dy- 
ing dedarauona  were  that  the  shooting  was 
accidental  while  trying  to  take  the  pistol  from 
her  husband's  hand.  It  was  error  to  refuse  to 
instruct  the  jury  on  the  law  of  negligent  homi- 
cide, under  Fen.  Code  Tex.  arts,  584,  58S,  pro- 
Tiding  that,  "to  bring  the  offense  within  the 
deflmtion  of  homicide  by  negligenee,  there 
must  be  no  apparent  IntenUon  to  kill.  The 
homicide  must  be  Uie  consequence  of  the  act 
done  or  intended  to  be  done. " — Id. 

54.  An  instruction,  on  trial  for  murder,  that 
flight  raises  the  presumption  of  guilt,  and 
that,  if  defendant  ned  the  country,  they  might 
consider  it  in  determining  his  guilt  or  inno- 
cence, but  that  they  sbouLa  not  consider  such 
leaving  as  a  flight  if  defendant  left  on  his 
own  proper  and  intimate  business,  and  not 
for  the  parpoi>e  ot  avoiding  arrest  or  trial,  is 
unobjectionable,  where  duendant,  after  the 
commission  of  the  crime,  left  for  another 
state.— State  t.  Jackaon,  (Ho.)  749. 

66.  Upon  an  indictment  for  murder,  where 
defendant  and  deceased  had  been  playing  pool 
and  drinking  together,  and  were  seen  walking 
along  pleasantly  together,  arm  In  arm,  oon- 
versug  in  a  low  tone,  when  deceased  sud- 
denly exclaimed,  "Ton  will  play  hell:"  and, 
after  a  brief  struggle,  defendant  shot  de- 
ceased, there  is  no  evidence  showing  who 
brought  on  the  difflcolt^,  and  an  InstmoUfm 


as  to  the  responsibility  of  a  party  who  brings 
on  a  difSculty  is  improper.  NosTo:f,  C.  J., 
and  BSA.CK,  J.,  dissenting. — State  v.  Tabor, 
(Mo.)  744. 

56.  Under  Code  Grim.  Prbc.  Tex.  art  777, 
sub.  a,  providing  that  a  charge,  if  clearly  er- 
roneous, is  ground  for  reversal,  though  not 
objected  to  until  appeal,  if  it  relates  to  a  ma- 
terial matter,  and  is  calculated  to  prejudice 
defendant,  a  charge  on  a  trial  for  murder,  not 
excepted  to,  to  disregard  the  arguments  oi 
oomisel,  and  try  the  case  by  the  law  given  In 
the  ohaige  and  the  testimony  admitted,  "and 
allow  nothing  else  to  influence  you  in  finding 
your  verdict, "  is  not  a  deprivation  of  the  right 
to  be  heard  by  counsel  so  as  to  be  cause  lor 
reversal.— Roe  v.  State,  (Tex.)  463. 

57.  Under  the  above  statute,  language  In  a 
obar^  not  excepted  to,  follows:  "In  so  far, 
in  this  cose,  as  circumstantial  evidence  Is  re- 
lied on  to  convict, " — ^is  not  an  intimation  that, 
in  the  opinion  of  the  judge,  there  was  direct 
evidence  in  the  case,  so  as  to  be  cause  for  re- 
versal.—Id. 

68.  Improper  documentary  evidence  having 
been  admitted  at  the  instance  of  the  common- 
wealth, the  error  is  rendered  harmless  by  Its 
withdrawal  before  the  close  of  the  prosecu- 
tion's testimony,  and  direction  to  the  jury  to 
disregard  it.— Id. 

69.  under  above  statute,  a  charge  that  the 
defense  alleges  that  two  witnesses  are  accom- 
plices when  the  defense  does  not  so  allege,  but 
claims  that  the  two  witnesses  were  sole  perpe- 
trators, objected  to  as  directing  the  mind  of 
the  jurr  to  defendant  as  principal,  since  upon 
the  evuwDoe  a  charge  on  accomplices  was  re- 
quired whatever  was  alleged  by  defendant,  is 
not  cause  for  reversal.— Id. 

60.  In  the  absence  of  evidence  as  to  when 
the  mnrder  was  committed,  and  where  defend- 
ant was  at  the  time,  it  is  not  error  to  refuse 
to  instruct  the  jury  on  the  subject  of  allM; 
that  not  having  been  nude  an  affirmative  de- 
fense.—State  T.  Jackson,  (Mo.)  749. 

61.  An  instruction  to  the  effect  that  "if  A. 
shoots  at  B.,  and,  missing  him,  kills  C,  this  Is 
murder,  because  the  law  transfers  the  feloni- 
ous intwit  from  B.  to  the  innocent  party,  who 
is  slain, "is  oorreot.— State  v.  Gilmore,  (Mo.) 
869. 

03.  In  a  trial  for  murder,  an  Instruotlon 
which  charges  that,  "in  law,  it  is  the  same  of- 
fense to  kill  a  bad  man  as  it  is  to  kill  a  good 
man,  and  although  the  jury  may  believe  from 
the  evidence  that  deceased,  when  intoxicated, 
was  a  bad  or  quarrelsome  man,  this  fact  alone 
will  not  justify  or  excuse  the  defendant  for 
the  killing  of  deceased, "  is  proper.— State  v. 
Hardy,  (Mo.)  416, 

6S.  An  instruction  that  "if  defendant  and  M. 
had  on  altercation  which  resulted  in  the  death 
of  S.,  and  if  defendant  oommeooed  the  diffi- 
culty or  brought  It  on  by  any  wHlfol  act  of  his 
committed  at  the  time,  or  it  he  voluntarily 
and  of  his  own  free  wiU  and  Inclination  en- 
tered into  the  diificulty,  then  there  is  no  self- 
defense  in  the  oase,"  is  not  reversible  error, 
no  evidence  of  self-defense  having  been  given. 
—State  V.  Oilmore,  (Mo.)  dS9. 

64.  Where  the  assault  was  alleged  to  have 
been  done  in  self-defense,  a  charge,  purport- 
ing to  cover  the  whole  cose,  which  does  not 
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instruct  the  inry  that  thej  must  be  satisfied 
beyond  a  reasooable  doubt  that  it  was  not 
done  in  ■elf-defeue  before  they  can  oooTiot, 
is  defeoUre.— State  t.  Hiokam,  (Ma)  252. 

Znatmotloiu— Degrees  of  orime. 

65.  On  a  trial  for  murder,  where  defendant, 

knowing  that  deceased  was  on  his  premises, 
having  a  gun  and  nistol,  with  the  declared 

Surpooe  01  giving  defendant  trouble,  seized 
le  gun  from  deceased,  and  ordered  him  oft, 
but  made  no  eftort  to  use  It  until  deceased  ad- 
vaaced  with  draws  pistol,  when  he  shot  him, 
It  is  error  to  instruct  the  jury  that  defendant 
was  guilty  of  murder  or  manslaughter  if  he 
provoked  the  trouble,  without  mstructine 
them  that,  in  such  case,  if  deceased  renewed 
the  assault  after  defendant  had  abandoned  it, 
defendant  had  a  right  to  defend  himself.— 
Barnard  T.  Commonwwlth,  (Ky.)  444.* 

66.  On  a  trial  for  murder,  it  appeared  that 
defendant,  after  provoking  the  dimculty  with 
deceased,  prepared  himseU  with  a  pair  of  scis- 
sors, and  in  the  encounter  which  ensued 
backed  the  deceased,  who  was  unarmed, 
against  a  building,  and  stabbed  faim  three 
times.  The  court  instructed  the  jury  as  to 
murder  in  theflrstand  second  degrees.  Held, 
that  the  evidence  justified  the  instructions, 
and  there  was  no  error  in  omitting  to  instruct 
as  to  any  lower  grade  of  homicide.— State  v. 
Hard^^o.)  4ie. 

67.  Upon  trial  for  murder,  It  appeared  that 
deceased  had  suddenly  died  soon  after  the  op- 
eration of  probing  the  wound  inflicted  by  de- 
fendant, although  be  was  in  fair  strength 
when  it  b^an.  The  phyaidan  who  did  the 
probing  was  Jointly  indicted  with  defmidant 
for  waylaying  and  shooting  deceased,  and  the 
proof  tended  to  show  his  guilt,  and  that  he 
committed  the  act  to  aid  in  getting  the  prop- 
erty of  deceased.  Held,  that  there  was  sum- 
oient  evidence  that  the  death  was  not  caused 
by  the  wound  to  entitle  defendant  to  an  in- 
struction for  a  less  offense  than  murder.'— 
Smith  V.  State,  (Ark.)  941. 

as.  Where  the  evidence  tends  to  establish 
only  the  offense  of  murder  in  the  first  degree, 
the  court  may  properly  refuse  to  charge  aa  to 
the  inferior  grades  of  hinnlcide  or  self-aefeiue. 
—Trumbull  v.  State,  (Tex.)  814. 

69.  Upon  an  indictment  for  murder,  while 
it  is  the  duty  of  the  court  to  instruct  the  jury 
upon  the  whole  law  of  the  case,  yet  it  is  not 
error  to  give  the  law  of  murder,  omitting  the 
law  of  manslaughter,  when  all  Uie  evidence 
tends  to  prove  murder,  and  no  circumstances 
are  shown  tending  to  reduce  the  offense  to  the 
lower  grade. — Cook  v.  Commonwealth,  (K^.) 
672. 

70.  Where  the  evidence  shows  that  defend- 
ant either  deliberately  shot  deceased  for  re- 
venge, or  shot  him  in  self-defense,  Uvare  la  no 
error  in  not  giving  the  jury  instruotiODS  de- 
fining any  lower  grade  oi  homicide  than  mur- 
der in  the  iirst  degree.— SUte  t.  Rider,  (Ho.) 
738. 

71.  Requested  instructions,  fully  oorored  by 
other  instructions  given  in  unobjectionable 
phraseology,  will  be  refused.- Id. 

72.  Where  the  evidence  establishes  that  de- 
fendant killed  deceased,  either  to  rob  him  or 
to  conoeai  a  laroeny,  a  refusal  to  charge  oa 


the  law  of  self-defense  is  not  error. — Bobaito 

V.  Commonwealth,  (Ky.)  97a 

Trial — Impaaoling  jjiry. 

78.  The  court  may  fill  the  panel  by  calling 
two  jurors  from  the  regular  venire  to  take  ttw 
place  of  two  unavoidably  absent  who  were  an 
neither  challenge  list,  defendant  hsviiig  de- 
clined to  challenge  the  two  thus  calleC  and 
having  waived  Eds  statutory  right  to  addi- 
tional time  to  make  further  challenges. — State 
V.  Ollmore,  (Mo.)  359. 

Conduot  of  prosecuting  attorney. 

74.  On  trial  for  murder,  it  Is  reversible  er- 
ror for  the  prosecuting  attorney,  over  defend- 
ant's obiecuou,  to  state,  in  opening  Uie  case, 
that  defendant,  when  about  to  be  brought 
from  another  state,  denied  his  identity  there, 
— there  being  no  evidence  of  the  fact  except 
that  before  extradition  proof  of  prisoner's 
identity  was  required,— and  that  defendant 
had  aomitted  that,  on  learning  of  the  ohar^ 
of  murder  against  liim,  he  vr&at  atealtng 
horses  to  pacify  his  mind,  even  thoogfa  the 
court,  on  exception  to  the  first  statement, 
admonished  the  jury  not  to  permit  it  to  in- 
fluence their  mlnas.  Nortox,  C.  J.,  uid  Rat, 
J.,  dissenting. — State  t.  Jackson,  (Mo.)  749. 

75.  A  judgment  on  s  verdict  of  guilty  of 
murder  in  the  first  degree  will  be  rermed 
on  the  ground  that  the  prosecuting  attorney, 
in  his  closing  address,  remarked,  in  urging 
the  jury  to  convict,  that  '*e8o^>e  of  ciiminals 
at  the  Lands  of  juries  brings  on  lyn^  law." 
KoBTo:r,  C.  J.,  and  Rxr,  J.,  disaenting.— Id. 

 Snbmittlng  ease  In  defendant*! 

abeenoe. 

76.  On  a  trial  for  murder,  it  is  error  to  sub- 
mit tiie  case  to  the  jury  to  consider  their  ver- 
dict in  the  absence  of  the  accused ;  and,  un- 
less it  affirmatively  appears  from  the  record 
that  such  error  is  not  prejudldai,  a  new  trtal 
will  be  granted.— Brewer  t.  Cotnmonwealtli, 
(Ky.)  m* 

Verdict 

77.  On  a  trial  for  murder,  the  jury  found  de- 
fendant "guilty  of  manriaughter,'*  wlthoot 
fixing  the  punishment.  The  evidence  war- 
ranted a  conviction  for  murder  in  the  first  de- 
gree, but  not  for  involuntary  manslaughter; 
and  the  jury  had  not  been  charged  aa  to  the 
latter  offense,  but  only  as  to  mnraer  and  vol- 
untary manslaughter.  Held,  that  judgment 
and  sentence  for  voluntary  manslangnter  wen 

groperly  entered  on  the  verdict.— Fagg  v. 
tate^JArk.)  829. 

78.  Under  an  indictment  charging  four  per 
sons  with  making  an  assault  oa  nine  other  per 
sons,  one  of  the  defendant's  may  be  cm- 
victed  though  the  others  are  acquitted,  and 
though  the  proof  shows  that  the  aaaault  was 
made  on  only  one  Of  the  nine.— State  r. 
Kambo,  (Mo.)  S65. 

Appeal— Beview. 

79.  On  appeal  from  a  otmviction  of  man> 
^ughter,  error  in  a  charge  cannot  be  cmt- 
sidered  when  there  is  no  statement  of  imO^ 
—George  V.  State,  (Tex.)  25. 

80.  Ooieotion  to  evidence  admitted  at  the 
bialwiU  not  )>e  considered  in  the  absence  of 
a  bill  of  ans^tions,  or  a  showing  in  the  nooid 
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tix&t  objecti<Hi  below  was  made.— Boe  t.  Stu^ 

SCOBSE  AND  STBEET  BAIL- 
BOADS. 

Sight  to  use  BDother'B  track. 

1.  Act  Ky.  March,  1SK3,  granta  to  the  dty  of 
LiOuisvUle  power  to  contract  for  the  construc- 
tion of  street  railways.  la  the  contract  with 
plaintiff,  the  council  reserved  power  to  permit 
other  companies,  on  rompensation,  to  use 
plaintiff's  track.  Defendant,  under  ito  char- 
ter authorizing  it  and  the  lAty  council  to  con- 
tract "as  the  council  may  prescribe, "  con- 
tracted with  the  council  for  tho  privilege 
of  running  over  plaintiff's  track  when  plain- 
tifT'aconsentBhouldbeobtatited.  Contract  was 
tben  entered  Into  between  the  two  companies 
regarding  the  use  of  the  track;  the  terms  to 
\>e  readjusted  when  necessary,  "upon  an  equi- 
table consideration.*'  Readjustment  was  de- 
termined on  the  basis  that  defendant's  right 
to  use  plaintiff's  track  was  derived  by  ita 
charter  from  the  legislature,  and  that  it  was 
therefore  liable  only  to  pay  for  the  use  and 
wear  of  the  track.  Held  error,  and  that  plain- 
tifTa  compensation  should  bedetermtnea  bya 
consideration  of  the  contract  between  them, 
and  of  the  growth  of  the  business. — Louisville 
CityRy.  Co.  v.  Central  Pass.  R.  Co.,  (Ky.)  829. 

2.  Act  E^.  Uarch,  ItWS,  grants  to  thecttiy  of 
LonisvlUe  power  to  contract  for  the  construc- 
tion of  street  rfdlways.  Plaintiff  was  by  ita 
charter  authorized  to  construct  *  *  *  a 
railway  *  *  •  in  such  manner,  and  with 
such  rights,  as  the  city  council  should  pre- 
scribe. In  the  contract  between  them,  the 
council  reserved  power  to  grant  to  other  com- 
panies the  right  to  use  plaintiff's  track  on 
ment  of  compensation.  Beld,  that  plaintiff's 
charter  did  not  take  from  the  legislature  the 
right  to  permit  other  companies  to  go  ou  the 
same  streets,  or  on  plaintiff's  track. — Id. 

Iiljuries  to  persons  on  track. 

8.  Plaintiff,  a  boy  11  years  old,  carelessly 
ran  against  a  mule  attached  to  defendant's 
car;  the  mule  sprang  to  one  side,  cauaing 
plaintiff  to  fall  on  the  track  about  11  feet  in 
advance  of  the  car;  the  driver  saw  plaintiff, 
after  he  had  fallen,  In  time  to  stop  the  car. 
The  court  charged  that,  though  the  driver's 
negligence  might  have  contributed  to  the  in- 
jury, still,  if  plaintiff  was  guilty  of  negligence 
which  directly  contributed  to  the  injury,  he 
could  not  recover  unless  the  jury  found  that 
the  driver's  negligence  was  malicious,  or  wan- 
tonly reckless,  sbowing  an  utter  disregard  of 

Elaintifl,  and  the  plamtiff's  negligence  was 
ut  slight.  Held,  that  such  instruction  was 
erroneous,  as  precluding  plaintiff  from  recov- 
ery unless  he  exercised  extraordinary  pru- 
dence and  foresightto  avoid  the  injury. — Hays 
V.  Oalneaville  St  Ry.  Co.,  (Tex.)  tfl. 

i.  Where  the  driver  discovered  the  peril  of 
pl^tiff  in  time,  and  by  the  reasonable  exer- 
cise of  means  at  hand  could  have  prevented 
the  injury,  the  law  considers  the  failure  to 
use  such  means  as  the  immediate  cause,  and 
will  permit  reooveiy  notwithstanding  the  inr 


Jured  party  was  guilty  of  contributory  negli- 
gence.—Id.* 

5.  Evidence  that  other  boys  than  plaintiff 
had  been  in  the  habit  of  jumping  on  the  cars, 
and  "rocking  and  scaring  the  mules,"  was  Im- 
material, and  should  have  been  excluded. — Id. 

6.  It  is  proper  for  plaintiff  to  exhibit  in  evi- 
dence the  boot  worn  by  him  at  the  time  he 
was  injured,  for  the  purpose  of  showing  the 
iudontatlons  made  thereon,  as  tending  to 
prove  that  the  brake  was  not  applied,  but  that 
the  wheel  rolled  over  the  plaintiff' s  foot ;  there 
being  other  e%'idence  that,  when  the  brakes 
ore  applied,  the  car-wheel  will  not  revolve, 
but  will  slide  along  the  rail. — Id. 

7.  A  charge  that  if,  by  failure  of  the  com- 
pany to  employ  skilled  and  prudent  drivers, 
any  one  is  injured,  the  company  is  liable,  and 
also  that,  though  the  driver  migbt  have  been 
careless  or  Imprudent  at  other  times,  that 
would  not  render  thedefendant  liable,  unless, 
on  the  occasion  of  the  injury  sued  for,  such 
driver  was  careless,  reckless,  and  Imprudent, 
is  argumentative  and  Improper.— Id. 

HUBBAin)  Ain>  WIFE. 

See,  also,  Cwieay;  Dtmree;  Dower;  Homo- 
Head. 

Death  of  husband,  see  Abatement  and  Re- 
vival. 

Decree  in  suit  between,  see  Judgment,  7. 
Defective  acknowledgment,  aee  Equity,  8. 

Conveyances. 

1.  A  wife  who,  with  her  husband,  executed 
a  deed,  was  not  informed  by  the  notai?  tak- 
ing the  acknowledgment,  neither  dia  she 
know,  that  the  deed  conveyed  the  land  In- 
cludea  therein,  her  separate  property,  and  did 
not  acJmowlec^  nor  did  he  ask  her  whether 
she  executed  the  deed  freely,  without  com- 
pulsion or  undue  influence  of  her  husband. 
Rev.  St.  Mo.  8  680,  enacts  that  no  acknowledg- 
ment of  a  writing  conveying  real  estate,  by  a 
married  woman,  shall  be  taken  unless  she  Is 
first  made  acquainted  with  the  contents  of  the 
instrument,  and  shall  acknowledge,  on  an  ex- 
amination apart  from  her  husband,  that  she 
executed  the  same  freely,  and  without  com- 
pulsion or  undue  influence  of  her  husband. 
Held,  that  said  deed  was,  as  to  the  married 
woman,  Invaild,  though  the  certificate  of  ao- 
knowledgment  showed  on  its  face  full  compli- 
ance wiu  the  statutory  requirements. — Mays 
V.  Prvoe,  (Mo.)  731. 

3.  ux  such  case,  the  testimony  of  the  notary 
who  took  the  acknowledgment  is  admissible 
to  contradict  the  statements  of  his  certificate. 
-Id. 

3.  A  husband,  in  1861,  conveyed  to  his  wife 
real  estate  in  Missouri,  with  a  habendum 
clause,  "To  have  and  to  bold  unto  the  said  ^. 
A.  T.,  and  to  her  sole  use  and  benefit.  "  Beld 
that,  though  in  law  such  conveyance  may  have 
been  void,  in  equity  it  vested  the  wife  with  a 
separate  eBtateins^land.- Tumerv.Shaw, 
(Mo.)  897. 

4.  Being  so  vested  with  such  equitable  sep- 
arate estate,  in  1874  the  wife  executed  a  deed 
for  said  land  directly  to  her  husband.  Al- 
though this  conveyance,  as  to  a  statutory  sep- 
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ante  estate,  mar  have  been  invalid.  It  was 
operative  and  effectual  to  pass  such  equitable 

eBtate. — Id. 

Gifts  between. 

6.  Where  a  husband  causes  a  bill  of  sale 
from  a  third  perBOu  to  be  made  to  his  wife, 
and  afterwards  the  goods  are  taken  on  exeoU' 
tion  a^ust  the  vendor,  in  an  action  to  re- 
cover their  value  from  the  i^eriff  and  attach- 
ing creditor,  it  la  competent  for  the  husband 
to  testify,  in  answer  to  the  queetlon  whether 
he  intended  to  make  a  gift  to  bis  wife,  that  he 
bought  M^tb  property  belonging  to  his  wife, 
since,  although  oommunity  gains  were  Includ- 
ed in  such  property,  no  one  but  his  creditors 
could  questioQ  the  waiver  of  his  right  thereto. 
—Goldberg  v.  McC3racken,  (Tex.)  d7«. 

Action  by  vlfe. 

6.  Where  a  wife  released  her  right  of  dower 
and  homestead  by  uniting  in  a  deed  of  trust 
executed  by  her  husband  upon  his  lands  and 
crops,  to  secure  his  creditoiv,  and  the  hus- 
band sold  some  of  the  crops  at  private  sale, 
Mtd,  with  the  assent  of  the  aeoured  creditors, 
applied  the  proceeds  to  tite  payment  of  unse- 
cured debts,  she  cannot  malnu^n  a  bill  to 
charge  the  creditorswith  the proceedsof  such 
sales,  OD  the  ground  that  she  became  a  surety 
for  her  husband,  as  regards  her  dower  ana 
tuanestead,  as  she  does  not  occupy  the  posi- 
tion of  a  surety,  having  conveyed  no  prmerty, 
but  merly  waived  a  contingent  right— Greath 
V.  Creatb,  (Tenn.)  847. 

Community  property. 

7.  W.  held  land  under  a  contract,  on  which, 
at  his  wife's  death,  in  August,  1881,  thei« 
was  due  $125.  His  father,  J.,  also  held  a  tract 
under  bond  for  title,  and  owed  about  1400  on 
the  purchase  price.  In  May,  1881,  W.  and  J. 
entered  into  a  parol  agreement  for  an  ex- 
change of  these  lands,  each  agreeing  to  pay 
the  balance  due  on  the  tract  taken  by  him  in 
exchange,  and  took  possession.  J.  made  val- 
uable improvements  on  the  tract  which  he  re- 
ceived, and  paid  the  balaaoe  due  on  it.  After 
his  wife's  death,  W.  obtained  deeds  to  both 
tracts,  and  snbsequently,  at  J.'s  request,  con- 
veyed the  tract  received  by  J.  in  the  ex- 
change, to  third  parties.  After  W.'s  death 
his  children  sued  to  recover  one-half  of  ti^Is 
tract,  claiming  that  their  father's  deed  con- 
veyed only  his  own  interest,  and  that  their 
mother's  interest  descended  to  them.  Held, 
that  the  deed  made  by  W.,  though  made  after 
the  death  of  his  wife,  vested  complete  title  in 
the  grantees.— Garrett  v.  Jobe,  (Tex.)  SOS. 

8.  Under  Rev.  St.  Tex.  art  providing 
that  all  the  eOwAm  the  husband  and  wife  pos- 
sess at  the  dissolution  of  the  marriage  snail 
be  regarded  as  common  effects,  unless  the 
contiwy  be  satisfactorily  proved,  evidence 
that  the  property  claimed  as  a  deceased  wife's 
separate  property  was  purcha.sed  during  mar- 
riage, and  possessed  by  the  husband  at  her 
death;  that  the  wife,  at  marriage,  had  prop- 
erty invested  in  another  state,  which  was 
subsequently  reinvested  in  Texas,  mostly  In  a 
homestead,  recognized  as  common  property; 
and  that  part  of  the  property  claimed  was 
made  1>y  the  husband  with  her  money  in  su<^ 
a  way  as  to  make  it  common  property,— 4a  in- 


sufficient to  show  that  tlie  property  ma  the 
wife's  separate  estate,  though  she  attempted 
to  dispose  of  it  as  such  by  wilL — Peet  t.  Ctsn- 
meroe  A  £.  S.  Ry.  Co.,  (Tex.)  908. 

6.  Damages  accruing  from  a  personal  injury 
to  the  wife  are  community  property;  and  for 
the  mentid  suffering  of  the  wife,  aa  an  element 
of  SQoh  damages,  a  recovery  may  ba  had  u  the 
suit  of  the  husband.— Lmmft.  WoBtem  UntoB 
TeL  Co.,  (Tex.)  600. 

nn>ICTMENT  AND  INFOR- 
MATION. 

niegal  sales,  see  Intoxtoattng  lAjjuxyn,  ft. 

Obstructing  highways,  see  Hiahiwayn,  4. 

Particular  crimes,  see  .krsoTiiS;  A.awuUand 
Batteru,  1,  3;  BrVmy,  8;  CnteWu  to  .4nt- 
mal«;  £rnbez2l«ment,  1;  Faixe  .Pretenses, 

83;  Larceny,  6-0;  MavC^inu  MlMM«f,  S; 

Robbery,  1, 2. 

Finding  and  filing. 

1.  Crim.  Code  Ky.  fi  1^,  providing  thafthe 
indtctmeat  must  he  presented  by  the  foreman, 
in  the  presence  of  the  grand  jury,  to  the  ooort, 
and  filed  with  the  elerE,"is  subatantiaUy  com- 
plied with  by  the  following  record  entries: 
"The  grand  jury  appeared  in  open  conrt,  and 
by  and  through  their  foreman  made  the  follow- 
ing report, "  followed  by  tiie  entry  of  the  style 
of  the  indictment  Ami:  **OnttaebaiG^of  nid 
iDdiotment  Is  the  following  indorsemnt.  viz. ; 
'AtmebilL  W., Foreman.'  And:  'Heoeived 
from  the  foreman  of  the  grand  jniT>  in  the 
presence  of  the  grand  Jury,  and  flled  in  t^wn 
court.)  "—Pearoev.  Commonwealth,  (Ky.)tflS. 

Form. 

3.  An  information  or  indictment  wher^tiw 
word''Inhabitanta"U  spelled  *inhabitaiioe-ii 
sufficient— Keller  v.  SUte,  (Tex.)  875. 

8.  The  words,  "Empire  print  Bncoorage 
home  Industry,  and  your  money  will  dronlate 
among  the  people, ''printed  at  the  top  of  an 
otherwise  ralid  Indictment  does  not  render 
such  indictment  invalid.— Owens  t.  State, 
(Tex.)  6S8. 

Description  of  person. 

4.  Under  Code  Crtm.  Pxoo.  Tex.  sii.  4n 
subd.  4,  providing  that  an  Informatltm  ahau 
contain  the  name  of  the  praaon  accnised,  or 
state  that  his  name  is  unknown,  and  give  a 
reasonably  accurate  description  of  him.  and 
article  425,  requiring  that  In  alleging  the  name 
of  defendant  or  other  person  In  an  indictment 
it  shall  be  sufficient  to  atate  one  or  mors  iA 
the  initials  of  theChrlsUan  name  andaoniame^ 
a  complaint  and  information  deecrlUiig  the 
accused  as  **one  Pancho"  are  fatally  «fect- 
ive.— Pancho  v.  State,  (Tex.)  476. 

5.  Under  Code  Crim.  Proc  Tex.  art  490, 
subd.  4,  and  article  425,  a  complaint  and  Infor- 
mation describing  the  accused  as  "one  Per- 
squal"  are  fatally  defective.— Persqual  v. 
State,  (Tex.)  477. 

6.  " Htx NoweU" and" Hicks ITow^" bring 
idemttmoM,  the  court  rightly  wlthh  olds  from 
the  jury,  In  a  trial  for  theft,  the  question  of 
whether  the  name  proved  is  (he  name  in  the 
indiotment— ^poonemoie  t.  Stele,  O^ex.)  960. 
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Desoriptiozi  of  place. 

7.  Under  Code  Crim.  Proo.  Tex.  art.  430, 
Bubd,  6,  providing  that  "It  must  appear**  from 
an  information  "that  the  place  where  the  of- 
fense is  charged  to  have  oeen  committed  is 
within  the  jurisdiction  of  the  court  where  the 
icformatloD  is  filed,  "an  information  omitting 
the  allegation  of  venue  is  fatally  defective, 
and  that  the  complaint  alleges  the  venue  does 
not  cure  the  defect— Orr  t.  State,  (Tex.)  044; 
Smith  T.  State,  (Tex.)  MB. 

Amendment. 

8.  Where  an  information  falls  to  allege  the 
venue  as  required  by  Code  Crim.  Proc.  Tex. 
art.  480,  bum.  5.  but  such  venue  is  alleged  in 
the  complaint,  tne  prosecution  will  not  oe  dis- 
missed, out  the  cause  wlU  be  remanded,  that 
anewinfoxmationmaybepresented.— Id.;  Id. 

In&XLoy. 

See  Ouardian  and  Ward. 
Action  to  vacate  judgment,  see  Judffmentt  IS, 
10. 

iNJTOonojr. 

Effect  of  appeal,  see  Appeal,  SO. 

To  restrain  oollection  of  coats,  see  Cotts,  2. 

When  granted. 

1.  Proceedings  on  a  judgment  against  the 
sureties  on  anadminlBtrator'sbondbbouldnot 
be  restrained  for  an  alleged  want  of  due  serv- 
ice, without  a  meritorious  defense  having 
first  been  shown,  as  equity  will  relieve  from 
real  and  not  from  mere  teobnioal  wrosgs.— 
State  V.  Hill.  (Ark.)  401. 

9.  One  property  holder  maymaintainaauit, 
on  behali  of  oimself  and  others  similarly  sit- 
uated, to  restrain  the  exeouUon  of  an  ordin- 
anoe,  ill^ally  passed,  for  the  improvement  of 
a  street  at  the  expensa  of  said  proper^  hold- 
ers.—Dennison  T.  City  of  Kuisas,  (Mo.)  4S0. 

Pleading. 

8.  A  complaint  for  an  injunotlon  alleged 
that  defeudauta  constructed  a  warehouse  and 
ditch  in  the  middle  of  a  street,  and  within  10 
leet  of  plaintiff's  land,  thereby  obstructing 
the  street  and  preventing  the  free  use  and  oc- 
cupation of  plaintiffs  lot,  and  damaged  his 
proper^,  hut  did  not  allege  any  spedal  dam- 
age, or  show  that  the  wareboase  and  ditch 
were  In  that  part  of  the  street  abutting  on 
plaintifTs  land.  The  answer  admitted  the  con- 
struction of  the  warehouse  and  ditch,  but  de- 
nied Uiat  they  In  any  way  damaged  plaintiff's 
property.  Held,  that  a  iemurrer  to  the  an- 
Hwer  as  not  stating  facts  sufficient  to  consti- 
tute a  defense  should  have  been  overruled,  the 
answer  being  as  specific  as  the  complaint — 
Arkansas  Biver  Fat^t  Co.  t.  Sorrells,  (Ark.) 
«8S. 

Procedure. 

4.  Where,  upon  petition  to  enjoin  an  en- 
croachment on  a  right  of  way  over  a  strip  of 
land,  the  evidence  of  both  the  ownership  and 
possession  of  such  strip  Is  confused  and  oontra- 
dlotory,  the  disputed  facts  should  be  submitted 
to  a  Jtuy  in  a  legal  aotion.— Newport  tcL.T. 
P.  a.  Co.  T.  Fltidmmons,  (Ey.)  801. 


Damages  for  wrongftil  issnanoe. 

5.  Defendant  is  not  entitled  to  damages  for 
the  suing  out  of  an  Injunction  where  plaintiff 
has  a  lien  on  the  propcoly  which  dafendant 
was  enjoined  from  selling.— I^ks  t.  O'Con- 
nor, (Tex.)  104. 

6.  Damages  for  wrongfully  enjoining  the 
levy  of  an  execution  on  property,  part  of  which 
Is  exempt,  are  measured  by  the  value  of  that 
portion  which  is  not  exempt— Coates  v.  Cald- 
well, (Tex.)  923. 

7.  The  defendant.  In  an  injunction  suit,  may 
recover  judgment  Ewainst  the  sureties  on  the 
in j  unction  bond  for  his  damages  caused  by  the 
wrongful  issue  of  the  writ,  upon  proper  plead- 
ings and  proof,  without  serving  dtatloos  on 
the  sureties.  ~-Id. 

IbuolTency. 

See  AE9ignment  for  Ben^  qf  CredUon; 
Oedttora*  BtU;  Fraudulent  Conioeycmca. 


INSPECTION. 

Duty  of  inspector. 

1.  Under  Rev.  St  Mo.  $1  6S39  S840,  68^ 
684S,  making  it  the  duty  of  the  Inspector  of 
petroleum  oils  to  inspect,  gauge,  and  brand 
oils,  and,  when  contuned  m  atge  tanks  or 
reservoirs,  to  see  that  the  oil  fnapected  is 
placed  in  the  packages  in  which  it  is  intended 
to  be  sold,  and  to  gauge  and  brand  them,  and 
fixing  the  fee,  the  Inspector  Is  bound,  after 
having  inspected  oil  in  bulk,  and  seen  it  trans- 
ferred to  smaller  receptacles,  to  brand  them, 
whether  they  are  barrels,  casks,  or  wagon 
tanks,  as  the  statute  does  not  require  such  re- 
ceptacles to  be  exclusively  barrels,  nor  fix  a 
limit  of  the  number  of  gallons  such  packages 
may  contain.— State  v.  Baggot,  (Mo.)  737. 

2.  But  when  snch  inspector  has  tested  tlie 
oilln  a  large  reservoir,  but  has  not  seen,  and 
has  had  no  opportunity  to  see,  that  it  was 
transferred  to  small  tanks  on  premises  other 
than  ihoae  where  the  large  reservoir  was 
located,  be  la  not  required  to  gauge  and 
brand  suoh  tanks  ^thout  a  new  test— Id. 

InstraotioiUB. 

See  CrtmCnotXcw,  81-88;  2VtoI,4-14. 


INSUBANOB. 

Waiver  of  condition. 

1.  An  insurance  company  which  has  notice 
of  an  additional  insurance,  by  tbeassured,  and 
remains  silent  till  after  loss,  waives  a  condi- 
tion of  forfeiture  in  the  policy  for  want  of  Its 
written  oonsent  thereon  to  such  additional  in- 
suranoe.— Phoanlx  Ins.  Co.  v.  Spiers,  (Ey. )  4fit. 

Proof  of  loss. 

2.  An  inspection  and  partial  adjustment  of 
lost,  with  an  offer  to  pay  a  certain  sum  in 
satisfaotlon  of  dsmages,  and  the  acceptanceof 
an  Inventory  of  lost  and  damaged  goods  with- 
ont  ol^ection,  will  not  constitute  a  waiver  at 
a  stilpalatloa  Ina  policy  of  Insurance  re^nlrli^ 

Digiiized  by  GooQie 


092 


UIDEX. 


proof  of  losB  to  be  produced,  and  appraise- 
ment of  damage  to  be  made;  the  aasurea  being 
notified  that  such  proof  and  appraisement 
would  he  required  according  to  the  policy.— 
Scottish  Union  &  Nat.  Ins.  Co.  v.  ClanCT, 
CTex.)  630. 

3.  An  Insurance  company  which  refuses  to 
pay  a  loss,  because  of  an  aueged  avoidance  of 
the  policy,  by  additional  insurance,  without 
its  consent,  waives  necessity  for  preliminary 
proofs  according  to  the  requirements  of  the 
policy.— Phoenix  Ins.  Co.  v.  Spiers,  (Ky.)453. 

Wlio  are  agents. 

4.  A  local  agent  of  an  insurance  company 
of  a  distant  state,  who  solicits  insurance,  takes 
the  application,  receives  the  premium,  and  de- 
livers the  poli<7,  is  to  be  regarded  as  the 
agent  of  the  company  for  the  purpose  of  re- 
ceiving notice  of  an  additional  insurance,  no 
particular  notice  being  required  In  the  policy. 
— Id. 

5.  Where  an  agent  of  an  insurance  company 
had  no  express  authoril?  to  ^>polnt  a  sub- 
agent,  hut  agreed  with  another  person  to  di- 
vide with  him  commisstons  on  Insurance  pro- 
cured, the  company  having  no  knowledge  of 
such  agreement,  such  third  person  is  not  the 
agent  of  the  company,  and  conversations  be- 
tween him  and  the  assured  are  not  admissible, 
in  an  action  by  the  latter  on  the  policy. — Id. 

Aotfons  on  poUoy. 

fl.  Where  a  policy  of  fire  insurance  j>rovides 
that  the  extent  of  any  loss  shall,  upon  demand 
of  either  party,  be  appraised  liy  arbitrators, 
that  the  report  of  suon  appralaconent  shall  he 
made  part  of  the  proof?  of  loss,  and  that  noth- 
ing shall  be  payable  on  the  policy  until  such 
proofs  are  furnished,  such  appraisement  when 
demanded,  is  a  condition  precedent  to  right  of 
action  by  the  assured. — Scottish  Union  &  Nat. 
Ins.  Co.  V.  Clancy,  (Tex.)  630. 

7.  In  a  suitto  recoverannual  premiums  paid 
on  an  insurance  policy  on  the  ground  of  leXae 
lepresentaUons  by  the  company  as  to  its  solv- 
ency, proof  of  insolvency  long  after  the  pay- 
ment of  the  premiums  sought  to  be  recovered 
does  not  entitle  plaintiff  to  reoove^. — Life 
Ass'n  of  America  v.  Ooode,  (Tex.)  VBS. 

Aooident  tasuranoe. 

8.  A  policy  against  death  by  "external,  vi- 
olent, and  accidental  means,"  contained  s 
provlBO  that  no  claim  should  be  made  und^ 
the  ticket  when  the  death  may  have  been 
caused  by  intentional  injuries  Infiicted  by  as- 
sured or  any  other  person.  Held  that,  assared 
having  been  waylaid  and  killed  for  purposes 
of  rohbray,  there  can  be  no  recovery  under 
such  polipy. — Hutchcraft's  £x*r  v.  Travelers' 
Ins.  Co.  of  Hartford,  (Ky.)  670. 

Mutual  benefit  companies. 

9.  Where  the  constitution  of  a  mutual  ben- 
efit society  provides  that  its  by-laws  may  be 
amended  at  any  time,  a  beneficiary  in  a  1»ne- 
fit  certificate,  resulting  from  the  insured's 
membership  therein,  wno  ia  not  a  member  of 
the  society,  cannot  complain  that  a  by-law  in 
existence  at  the  time  the  oertificate  was  is- 
sued, providing  that  the  member  m»y  surren- 
der the  certificate,  and  receive  a  new  one. 
with  the  consent  of  the  beneficiary,  was 


'  amended  so  as  to  omit  the  consent  of  the  ben- 
eficiary; the  beneficiary  having  no  vested 
rights  in  such  certificate,  not  being  a  partT  to 
the  contract;  nor  can  he  recorer  on  the  orig- 
inal oertificate,  it  having  been  snirenderaa, 
and  a  new  one  issneoT— Bynie  t.  Caso', 
(Tex.)88. 

10.  Where  a  member  of  a  beaefl.t  associa- 
tion, relying  on  the  promise  of  the  manner 
to  draw  on  him  for  assessments,  ai^  being 
misled  by  the  fact  that  such  drafts  have  beam 
twice  made  on  him,  is  suspended  because  of 
non-payment  of  an  assessment  for  which  no 
draft  was  made,  and  is  unable  to  be  rein- 
stated for  the  reason  that  his  health  has  be- 
come impaired,  the  assooiaUon  is  estopped 
from  insisting  upon  a  forfeitare. — BfoConda 
V.  Texas  Benevolent  Ass'n,  (Tex.)  51& 

11.  Under  by-laws  of  a  benefit  assoi^tioa 
providing  that  notice  shall  be  given  of  fiititi^ff- 
ment  due  before  there  shall  be  a  forfeiture  of 
tiie  association  benefits,  notice  to  a  member 
put  in  the  mail,  directed  to  him,  but  not  sbtiiva 
to  have  reached  him,  is  insufliaient  to  suppcwt 
a  claim  of  forfeiture. — Id. 

Iiioense  to  do  business. 

12.  UnderBev.St.Mo.l879,$4644,delegating 
to  cities  power  '^to  liceuse^  tax,  uod  rc«ulate 
*  *  *  insurance  companies, "  an  ordinance 
requiring  such  o(Hnpanies  to  procure  a  license 
at  a  oost  of  WBUi  per  year  to  carry  on  th^  bnsi- 
nees  is  authorized  and  valid,  though  a  tax  oa 
their  net  income  is  also  Imposed. — City  of  St. 
Joseph  v.  Ernst,  (Mo.)  558. 

INTEBEST. 

See,  also,  Utury. 

On  decree  agidnat  a  oounty,  see  CcnaMett 

14,  15. 

Bate. 

1.  Under  Rev.  St.  Tex.  art  2980,  providing 
that  all  judgments  shall  hear  8  per  cenL  in- 
terest, except  when  the  contract  on  which 
they  are  founded  bears  a  specified  rate  greater 
than  8  per  cent.,  but  less  than  the  highest 
legal  rate,  in  which  case  the  judgment  shsll 
bear  the  rate  specified  in  the  oontraot,  it  is 
not  error,  when  the  contract  provides  for  5 
per  cent.,  to  render  judgment  on  such  contract 
for  5  per  cent  onul  date  of  judgment  and  8 
per  oenL  thereafter.— Ihehlon  t.  Martin. 
(Tex.)  SL 

Interventloxu 

Bee  Attachmentt  7,  8. 

iNTOxicAvnra  ij:q,i70b& 

Local  option. 

1.  The  act  of  July  4, 1SS7,  (Saylea,  CivU  8U 
art.  8ai7  et «».,)  providing  that  a  second  eleo- 
tlon  under  the  local  option  law  shall  not  be 
held  in  less  than  two  years  after  the  first  elec- 
tion, and  amending  Kev.  St.  Tex.  tit.  0S,  art. 
8386,  permitting  it  in  one  year  thermften  ap- 
plies only  to  those  localities  thereafter  adc^t- 
ing  the  law,  and  does  not  nulli^  a  ooonto-eleo- 
tion  repealing  the  law,  b^doae  year  aner  Its 
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adoptioii,  which  occarred  before  the  passage 
of  thia  act— Dawson  v.  State,  (Tex.)  h20. 

3.  The  repeal  of  the  local  optloa  law,  pend- 
ing an  appeal  from  a  oonvlctfon  for  its  viola- 
tion whue  in  fproe,  nnlllileB  the  eonvlotion. 
—Id. 

8.  A  complaint  under  the  Texas  local  option 
law,  allegioR  an  election  thereunder  to  pro- 
liihit,  not  only  the  sale,  but  also  the  exchange, 
of  intoxicating  liauora,  doea  not  allege  such 
an  election  as  calls  such  law  into  operation, 
and  is  fatally  defeetlve.— Ktnenger  t.  Stale, 
(Tex.)  480. 

ppeniDg  saloon  on  election  day. 

*  4.  On  a  trial  for  opening  and  keeping  open 
a  bar-room  on  election  day,  an  instruction 
tbM,  If  defendant  went  into  nis  saloon  for  any 
other  purpose  than  that  of  business  connected 
with  the  uloon,  the  jary  would  find  him  not 
guilty,  is  properly  refused  where  there  is  no 
evidence  tending  to  show  that  defendant 
opened  his  saloon  tor  any  other  purpose  than 
that  connected  with  the  saloon  buUneae.— 
CrocU  V.  State,  (Tex.)  816. 

Sales  to  minors. 

B.  For  the  purpose  of  proving  that  the  pnr- 
ebaeer  of  liquor  was  a  minor,  the  testimony 
of  witnesses,  tliat  It  was  reasonably  apparent 
to  the  observation  of  a  prudent  man  that  such 
purchaser  was  not  of  age,  is  inadmissible. — 
Walker  v.  SUte,  (Tex.)  6M. 

Indiotment. 

6  An  indictment  for  selling  Intoxicating 
Uquor,  in  violation  of  the  local  option  law, 
which  charges  that  the  sale  was  made  "after 
the  qualified  voters  of  the  said  county  bad  de~ 
ternuned,  at  an  election  held  in  accordance 
with  the  laws  of  said  state,  that  the  sale  or  ex- 
change of  intoxioating  liqQor  should  be  pro- 
hibited, "  is  fatally  defeottve.— CroomT.  State, 
<Tex.)  «tl. 

JAUi  ANB  JAILBR. 

See  Beseue,  1, 3. 

What  ooDBtitntes  jalL 

Where  the  evidence  on  an  indictment  for 
carrying  Instrumente  and  arms  Into  a  Jail, 
with  the  intent  to  facilitate  the  escape  of  a 
prisoner,  shows  that  the  instruments  and  arms 
were  carried  Inside  a  wall  which  was  con- 
structed about  the  house  in  which  the  prison- 
ers were  confined,  it  was  a  question  for  the 
Jury  to  iiecide  whether  the  inolosnre  between 
the  house  and  wall  constituted  a  part  of  the 
Jail ;  a  **  jail "  being  defined  bv  Pen.  Code  Tex. 
art.  228,  to  be  a  place  of  confinement  used  for 
detaining  prisoners.— Weloh  Btata,  C^^ex.) 
0S7. 

Judge. 

Llahllitv  of  oonn^  judge,  see  GvairtUan  and 

Ward.  ^6. 
Special  iaoge,  mo  Criminal  Iaxw^  41. 


JXTBGHKNT. 

By  confession,  see  Frmidulent  Conveyanom, 

\l.iaL 

V.8S.W.— 68 


By  defttnlt. 

1.  Where  A.  brought  an  action  against  B., 
a  DOQ-resident,  attached  his  property,  and 
caused  citation  to  he  published,  aU  of  which 
was  by  statute  requisite  to  a  valid  Judgment 
against  a  non-resident,  and  B.  made  do  ap- 
pearance, and,  after  publication,  A.  filed  an 
amended  petition,  setting  up  a  new  cause  of 
action,  on  which  judgment  by  default  was 
rendered  without  any  further  citation  being 
published  or  serii'loe  had  on  B.,  the  court  ac- 
quires no  Jurisdiction,  and  the  judgment  is 
void.— Stuart  v.  Anderson,  (Tex.)  2w. 

S.  A  judgment  taken  by  default  should  be 
set  aside  upon  motion,  where  it  appears  that 
the  real  party  In  interest  was  not  madeapar^ 
to  the  action.— Ebell  v.  Bnninger,  (Tex.)  77. 

Bendition. 

S.  Mansf.  Dig.  Ark.  8  5190,  prorldiag  that, 
before  Judgment  can  be  regularly  rendered 
against  a  defendant  who  has  been  construct- 
ively summoned,  and  has  not  appeared,  an  at- 
torney mast  be  appointed  at  least  M  days  in 
advance,  to  noti^  him  of  the  action,  and  put 
in  a  defense  for  him,  is  mandatory,  and  to 
neglect  to  comply  with  Its  requirements  is 
error.— Benjamin  v.  Birmingham,  (Ark.)  183. 

Bes  adjndioata. 

4.  In  an  action  for  damages,  the  petition  al- 
leged that  defendant  sold  plaintiff  a  tract  of 
land,  represented  that  the  title  was  perfect, 
and  agreed  to  give  a  deed  with  general  wai*- 
ranty;  that  they  went  t(wether,  and  had  an 
attorney  draw  such  a  deed;  that,  when  it  was 
handed  to  defendant  to  sign,  he  secretly  and 
fraudulently  inserted,  after  the  warranty,  the 
words  "in,  under,  or  through  me," — therebv 
m^dng  it  a  special  warranty;  that  plaintiff, 
in  ignorance  of  the  insertion,  paid  the  pur- 
chase price,  and  accepted  the  deed ;  that  sub- 
sequently D.  brought  suit  against  plaintiff, 
and,  under  a  superior  title,  recovered  a  por- 
tion of  the  land.  Defendant  answered  and 
gave  evidence  to  prove  that  in  the  suit  be- 
tween plaintiff  and  U.  he  was  a  party  defend- 
ant, the  same  grounds  being  alleged  for  relief 
as  In  this  suit ;  that  under  plea  that  the  agree- 
ment was  only  for  a  special  warranty,  and  on 
the  evidence,  the  court  in  that  suit  adjudged 
that  he  go  hence  withontday,  and  recover  nis 
costs.  Held,  that  the  question  as  to  the  char- 
acter of  the  warranty  agreed  upon  was  res  ad- 
judicata.— Monks  V.  McGrady,  (Tex.)  617. 

5.  In  a  proceeding  to  revive  a  judgment 
agidnat  a  city,  and  for  mandamus  to  oompel 
payment  In  full,  the  city  pleaded  that  plaintiff 
was  only  entitled  to  apro  rata  payment,  there 
being  other  creditors;  that  the  revenues  on 
haQd  were  insufflolent  to  pay  all :  that  hla 
right  to  onlv  a  pro  rata  share  was  oetenniued 
In  the  origlnaf  Judgment,  and  was  therefore 
res  adjudicaUi-   Held,  that  plaintiff  was  not 

f>recluded  by  the  former  Judgment,  it  appear- 
ng  that  the  Judgment  only  determined  the 
validity  of  pluntuTs  claim,  and  how  much  of 
the  city  funds  then  on  hand  he  was  entitled 
to  have  appropriated  to  his  judgment.— Oily 
of  Houston  V,  Voorhiea,  (Tex.)  109. 

6.  After  a  general  demurrer  to  a  petition 
had  been  overruled,  the  defendant  answered, 
setting  up  mattw  that  constituted  no  valid 
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def  enBe.  The  esse  was  tried  by  the  court,  and 
the  petition  was  dismissed;  no  reason  for  the 
decision  being  given.  On  appeal,  this  decis- 
ion was  affirmed  on  the  ground  that  the  peti- 
tion did  not  state  a  cause  of  action.  Held, 
that  this  judgment  was  no  bar  to  another  suit 
on  the  same  cause  of  action;  the  case  not  hav- 
ing been  determined  upm  Ita  merlta.— Pepper 
V  DonneUy,  (Ky.)  441. 

7.  The  recitals  in  a  decree  !n  a  salt  between 
husband  and  wife.  In  which  there  was  no  real 
lltigatioii,  and  which  had  the  effect  to  declare 
a  resulting  trust  la  her  favor,  and  to  divest 
her  husband  of  title  to  lands,  are  prima  facie 
evidence  of  the  facts  stated  therein,  and  the 
burden  of  proof  Is  upon  the  creditors  of  the 
fanaband,  who  attack  the  decree  for  fraud,  to 
OTwcome  the  effect  of  such  recitals  by  proof. 
—Old  Folto  Society  of  ahelby  Goan^  t.  MU 
lazd,  (Teim.>  851. 

Lien 

8.  Under  Rer  Bt  Ho.  |  S497,  declaring  con- 
veyances made  with  intent  to  defraud  credtt- 
ors  void  as  waiost  such  creditors;  and  seo- 
Uoik  878IL  maung  judfiGnanta  lieu  upon  ibs 
jadgmeni  debtor b  land  fnoa  tbe  daj  of  reu- 
oition,— a  judgment  rendered  after  the  judg- 
ment debtor  has  conveyed  his  land  in  fraud  of 
his  creditors  Is  a  lien  on  such  land,  superior  to 
that  of  an  attachment  levied  on  the  land  after 
entry  of  the  judgment,  but  before  levy  of  ex- 
ecuuon.— Slattery  v.  Jones,  (Ma)  664. 

0.  Under  Rev.  St.  Tex.  arts.  8U»7,  81S6,  par- 
tioularly  providing  for  recording  and  index- 
ing judgment*,  tSiA  article  8158,  providing 
that,  **wn6n  any  judgment  has  been  recorded 
and  indexed  as  provided  in  the  next  pieced- 
lug  arUdea,  **  it  HiaU  operate  «■  a  lien,  a  Jodg- 
mrat  la  not  a  Uan  aa  anlnat  a  deed  leoraded 
before  the  Judgment  la  indexed.  —  Nye  t. 
Moody,  (Tex.)  6U6. 

10  Under  Bav  St  Tex.  art  1118,  reoulring 
Indexes  of  judgments,  etc,  to  be  made  by  the  ^ 
clerks  of  county  oourts,  a  judgment  duly  filed 
and  recorded,  but  not  indexed,  creates  no  lien 
on  lands  of  the  jodgment  debtor. — Nye  v. 
Qrlbble,  (Tex.)  008. 

Collateral  attaok. 

11.  In  an  action  to  set  aatde  a  oonveyanoe 
frandnlent  as  to  oreditors.  notloe  was  serred 
on  defendant  by  pabUowtm,  nnder  Ker.  SL 
Mo.  »  8494,  provld&g  that  if  pMntlfl  shall  al- 
lege In  his  petition,  or  file  an  affidavit  stating, 
toat  part  or  all  the  defendants  are  nbn-resl- 
dents,  the  court,  or  dark  in  vacation,  shall 
make  an  order  of  pabUcatlon.  The  decree 
setting  aside  the  conveyance  recited  that  de- 
fendants had  been  duly  notified  by  publica- 
tion. The  order  of  publication  was  good  on 
its  face,  carrying  the  Inference  that  an  affi- 
davit of  uon-resiaeuce  had  been  filed.  Held, 
in  a  collateral  proceeding,  that,  the  court  be- 
ing one  of  general  jurisdiction,  whose  judg- 
ments were  presumptively  regular,  such  de- 
cree was  not  void  for  want  of  jurisdiction, 
where  defendants  had  acquiesced  therein  for 
some  16  years,  though  no  affidavit  of  non-resi- 
dence was  to  be  found  among  the  papers  of 
the  cause,  and  the  petition  contained  no  alle- 
gation ot  non-reaidenoe.— Adams  v.  Cowles, 


13.  In  a  Boit  to  enjoin  an  execntioti  laeoed 

from  Justice's  court.  It  appeared  that  judg- 
ment had  been  rendered  therein  ag^nst  plain- 
tiff for  CIS,  disallowing  his  oounter-cUlm  tar 
(22,  and  that  the  ooonty  oourt  had  dismlsaed 
an  appeal  therefrom  on  the  ground  that,  tbe 
judgment  being  for  less  than  930,  it  had  no  in- 
risdiotlmtorOTiewthesame.  Held,tibata» 
judgment  of  tbe  county  court,  althoagh  «d- 
neous,  was  conclusive  until  set  aside,  and 
could  not  be  thus  collaterally  attacked. — Bob- 
erts  V.  MoCamant,  (Tex.)  542.* 

Oorreotlon. 

18.  A  Judgment  entered  for  a  Bom  in  exeees 
of  tbe  amonnt  of  tbe  Taxdlot  aboold  be  rtf- 
formed.— Stereni'  Bs'n  t.  Lee,  (Ttix.)  40. 

Scire  ftuslaa. 

14.  Scire  factaa  to  revive  a  Judgment  Is 

eperly  brought  In  the  court  In  which  the 
pnent  was  rendered,  although  some  of  the 
andants  live  in  another  county.  — Schmldtke 
V  MUler,  (Ite.)  6S8. 

Vacation. 

15.  Under  Code  Pr.  Ey.  S  881,  providing  that 
*  an  Infant,  other  than  a  married  woman,  mi^', 
wltMn  twelve  months  after  attidninsr  toe  age 
of  21  years,  show  canse  against  a  judgment;* 
and  sections  690-5SS,  providing  that  any  anal 
proceeding  shall  be  by  petition:  that  a  Judg- 
ment shalTnot  be  vacated  until  it  Is  found  that 
there  is  a  vaUd  defenaeto  tbe  actloa,or.  If  plain- 
tiff asks  Its  Taoation,  that  there  la  a  valid  canse 
of  action:  tbat  tbe  court  may  pass  upon  the 
grounds  to  vacate  or  modify  the  judgment  be- 
fore deddlng  upon  the  validity  of  the  deftonse 
or  cause  of  action;  and  that  "on  the  pctitioD 
the  proceedings  shall  be  the  same  ae  uuea  in 
the  action  In  which  the  Judgment  was  ren- 
dered, " —  a  defendant  in  such  proceeding  is 
not  limited,  as  under  the  old  praotioe,  to  a  de- 
murrer, or  plea  of  release  of  error,  but  may, 
by  answer,  ooatrovert  the  allegationa  of  aoch 
petition  where  it  brings  in  question  matter* 
of  fact  ooHsldered  bv  toe  oonrt  at  the  time  the 
judgment  was  rendered.— f«A  t.  BoUacer, 
(^)W4. 

16.  Such  sections  do  not  require  an  intent 
to  wait  untU  her  majorl^  before  bringing  an 
aoUou  to  annul  a  ludnoent  affecting  liar 
tlgbte.-Id. 

Judicial  Sale& 

Bee  Slxecuton  and  .^dnUnistrotors,  18-10^ 


JTOY. 

Custody  and  conduct,  see  Criminal  Law,  37- 

89. 

Frovinoe  of  jury,  see  NeoUgence,  5, 6. 
Summoning  tafeemen,  see  Criminal  LmOf  90, 


Ck>mpet©noy. 

1.  lUeamen  summoned  by  a  sheriff  cannot 
be  objected  to  on  the  ground  of  the  Bheriff*a 
bias,  where  the  only  evidence  of  pregudloe  is 
that  the  prisoner,  having  been  arreated  for  an 
assault,  was  in  tbe  oustody  of  the  sheiUC,  who 
upon  the  death  of  the  person  essaulted  made 
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the  afflcUvlt  upon  which  the  prisoner  was  held 
for  murder.— Mabry  v.  Slate,  (Ark.)  823. 

Sammoning  and  impaneling. 

3.  Under  Rev.  St.  Tot.  arte.  30dl-80M,  when 
13  jurors  are  preeent,  wad  their  names  have 
been  drawn  and  entered  on  the  slips,  the  par- 
ties may  be  required  to  exercise  their  per- 
emptory chaUenges,  and  cannot  require  the 
enure  panel  to  be  placed  Id  the  box,  and  their 
names  drawn  1^  toe  olerk,  nor  that  talesmen 
be  summoned  untU  the  number  is  reduced  by 
challenge.— Gulf,  C.  &  8.  F.  Ry.  Co.  t.  Green- 
lee, CTez.)  129. 

Kovlnoe  of  jury. 

8.  Where  an  interrogatory  submits  to  the 
jury  the  Question  whether  there  Is  anv  evi- 
denbe  tending  to  prove  an  alleged  fact,  tne  an- 
swer will  be  disregarded,  the  question  being 
one  of  law  for  the  oourt.— Bowen  r.  Chicago, 
B.  &  E.  C.  Ry  Co.,  (Mo.)  280. 

Bight  to  jury  trial. 

4.  Where  a  judgment  by  default  was  taken 
in  an  action  involviiur  unliquidated  damwes, 
and  the  record  failed  to  show  that  defendant 
demanded  a  Jury,  and  deposited  the  proper 
fee,  a  j  ury  was  properly  refused,  and  the  court 
properly  assessed  the  damages.— £umpaa  v. 
Morrison,  (Tex.)  506. 

JUBTIOES  OF  THE  PEACE. 

Jurisdiction  see  SetrOff  and  (Jovmter-Ulaim. 
Appolntaient. 

1.  By  Bot.  St.  Mo.  I  3810,  no  person  is  eli- 
gible to  the  ofDce  of  justice  of  the  peaoe  who 
shall  not  have  been  an  inhabitant  of  the  town- 
ship for  which  he  Is  chosen  six  montha  before 
his  election.  Section  2805  divides  the  ott^  of 
St.  Louis  into  districts  for  the  election  of  jns- 
tloea  of  the  peace.  By  section  2806  a  justice 
elected  under  section  must  hold  Ms  court 
In  the  district  for  which  he  Is  elected,  and.  If 
he  removes  his  office  out  of  the  distriot,  his  of - 
flcewillbedeemedvacated.  Section 9066 pro- 
vides that  the  powers  and  Jurlsdlotion  given 
by  that  <fliapter  to  oounty  or  township  offloers 
are  also  given  to  the  like  officers  In  any  dtv 
not  withm  a  county,  or  any  district  In  sum 
cil^.  Held  that,  to  be  eligible  to  the  office  5f 
justice  of  the  peaoe  of  ^  district  in  St  IauIs, 
a  person  must  have  been  a  resident  of  such 
district  stx  mouths  before  his  antolntment  or 
election.— Mullery  t.  HeCann,  (Ma)  771. 

Jnrisdiotion. 

%.  Under  Code  Tenn.  $  4180,  limiting  the  ju- 
risdiction of  justices  in  replevin  to  cases  in 
which  the  property  sought  to  be  recovered 
^)es  not  exceed  tfiOO  In  value;  and  section  4188, 
providing  that  If  the  Justice  adjudged  the 
property  to  belong  to  defendant,  and  plaintiff 
Ii^  or  refuses  to  deliver  It  up,  the  justice 
shall  render  judnnent  against  plainrafl  and 
his  sureties  for  double  its  value,— a  justice 
may  render  judgm«it  against  a  plaintiff  in 
replevin  for  the  value  of  ttie  property  as  es- 
tablished on  the  trial,  in  any  amount  not  ex- 
ceeding 91.000,  where  plaintifl,  in  his  affidavit 
for  the  writ,  has  laid  the  value  of  the  property 
at  ISOO,  and  defendant  (dalms  judgment  only 


for  1805,  the  estabUshed  aotnal  value  of  the 
gxtperty.— Oodsey  v.  Weatherfozd,  ^Tenn.) 

8.  A  justice  of  the  peace  has  no  jurisdiction 
to  determine  the  rights  of  a  defendant  debtor 
to  exemptions  In  a  garnishment  proceeding, 
and  where  the  debtor  has  no  notice,  and  Is  not 
a  party  to  the  proceedings,  and  Interposes  no 
claim,  his  rights  are  not  aojudlcated  thereby. 
—State  V.  Bamett,  (Mo.)  767. 

4.  Where  an  apiwal  from  a  Judgment  in  jus- 
tice's court  la  dismissed  by  the  oountr  court 
for  want  of  jurisdiction,  the  juaUoa  has  no 
authority  to  Issue  executun  for  costs  incurred 
in  the  oounty  court— Boberta  r.  MoCamant, 
(Tex.)  548. 

Prooedore. 

5.  After  a  justice  has  Issued  a  supersedeas 
staying  an  execution  against  proper^  claimed 
as  exempt,  he  has  no  power  to  recall  it,  and 
the  execution  plaintiiL  if  aggrieved,  must  ap- 
peal totheotrtwitcourLasprovlded  Dy Manu. 
Dig.  Ark.  %  8006.— Cox  T.  iSee,  (Ark.)  40a 

6.  Under  act  Tex.  1870,  (Pasch.  Dig.  6840,) 
providing  that  a  justioe  shall,  when  required 
by  a  party  having  a  judgpient  in  his  court,  Is- 
sue execution  to  eiuoroe  such  Judgment,  an 
execution  may  properly  Issue  upon  ajudgnunt 
which  did  not  spedflcaUy  direct  the  Issuance 
of  execution.— Roberts  v.  Connelle.  (Tex.)  63& 

7.  Rev.  St.  Tex.  art.  1618,  requiring  a  judg- 
ment of  a  jnsUoe  of  the  peaoe  to  »reot  the 
Issuance  of  saoh  process  as  may  be  necessary 
to  oarry  the  JaoKmnit  into  exeoution,  doea 
not  apply  to  a  judgment  rendered  before  the 
statute  was  enacted,  notwithstanding  the  e^ 
oution  was  issued  after  its  enactment.— Id. 

8.  Justioes' courts liiTaas,not being oonrto 
of  special  jurisdlctkm.  In  which  all  the  facts 
giving  them  Jurisdiction  must  appear,  the 
£aot  that  a  transcript  from  the  Justice  does 
not  show  expressly  that  all  defendante  In  an 
action  were  dted  to  appear  does  not  invali- 
date the  judgment.  —  Hanoe  r.  Qalveston 
Wharf  Co.,  (iSx.)  7& 

Laches. 

See  BtloppiA,  X\  EqiMv,  5;  Trusta,  5. 

IiAlTDLOBB  Ain>  TENANT. 

Bights  and  llabllltiea. 

1.  In  an  action  to  recover  possession  of  land, 
defendant  answered  that  a  rnird  person,  rely- 
ing on  plaintifTs  representations  that  he  was 
the  sole  heir  of  the  owner,  went  into  posses- 
sion under  a  contract  of  purchase  from  plain- 
tiff; that  defendant  had  succeeded  to  this 
oontraot  under  like  representations  made  by 
plaintiff  to  him;  that  in  fact  plaintiff  was  one 
of  several  heirs,  and  only  the  owner  of  an  un- 
divided one-third  interest.  Held,  that  de- 
fendant was  not  estopped  to  deny  plalntiff^a 
title,  and  it  was  error  to  strike  out  the  an- 
swer.—Bryan  V.  Hanrick,  (Tex.)  282.* 

2.  In  an  action  by  a  tenant  against  his  land- 
lord for  injury  to  goods  of  the  former,  caused 
by  the  falling  of  a  wall  of  the  leased  building, 
the  admission  of  evidence  that  an  agent  of  de- 
fendant, who  made  the  contraotQf  lease,  lepre- 
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sented  to  plalntUt  ftt  the  time  the  lean  was 
executed  tnat  the  bntlding  was  safe  and  Beotire, 
Is  reversible  errotf  as.  there  being  no  allega- 
tion of  fraudoleot  reiaese&tatloDs  or  conoeal- 
ments  on  the  part  or  defendant,  the  rights  of 
the  parties  must  be  determined  07  the  written 
lease.— Lynch  T.  Ortlleb,  (Tex.)  615. 

8.  OneiDposseaaionoflandastenantofone 
of  the  joint  owners  oooreyed  Us  tenanQv  to 
another,  and  he  to  anoth^,  who  attonwd  to 
the  defendants.  The  plaintiff  aoqnlred  the 
title  under  which  the  first  tenant  entered. 
Beld,  that  the  attornment  to  defendants  did 
not  subordinate  their  tltie  to  that  of  plaintiff. 
— Maveridc  r.  Floree,  (Tax.)  886. 

TenaBoy  at  wlU. 

4.  In  ejectment,  It  appeared  that  defendant 
leased  tthQ  premises  in  controrersyto  plaintiff, 
and  subsequently,  bv  permission  of  plaintiff, 
took  DOflBesslon  of  tne  same  premises  for  no 
spedBed  time.  Held,  that  defendant  was  at 
least  a  tenant  brsnfleranoe  or  atwllljuid  was 
^titled  to  nouce,  under  Rev  Bt.  {  8078,  pro- 
Tiding  for  a  written  notloe  of  one  month  to 
terminate  such  tenancy.  —  Tarlottlog  r.  Bo- 
kern,  (Mo.)  M7. 

Bent. 

6.  Under  Code  Tean.  |  4S88,  prorkUng  that 
a  peraon  entitled  to  rent  miqr  reoorer  from 
the  pondiaaer  of  the  crop  the  vahie  of  the 
property  to  the  amount  of  the  rent,  a  pur- 
chaser of  a  crop  is  liaUe  to  the  landlord  to  the 
amount  of  unpaid  rent,  though  he  bad  no  no- 
tice of  such  olaim  against  the  crop. — Dsria  v. 
Wilson,  (Tenn.)  151. 

6.  Code  Tenn.  |  4368,  providing  that  a  per- 
aon entitled  to  the  nai  may  reoorer  tnnn  the 
parohaaer  of  the  orop  the  Talua  of  the  prop- 
erty to  the  amount  of  the  rent,  gives  the  land- 
lord a  right  of  action  against  the  pnrohaser 
personaUr,  which  la  not  limited  by  the  dura- 
tion of  the  landlord's  lien  against  the  erop, 
which,  under  seetiim  48S1,  wa^  omtfiraee  for 
three  months.— Id. 

lADdlOTds*  lien. 

7  Under  Code  Tenn.  (  4388,  providing  that 
"the  person  entitled  to  the  rent  may  recover 
from  the  purchaser  of  the  crop,  or  any  part  of 
it,  the  value  of  Uw  proper^,  ao  that  ft  does 
not  exoeed  the  amoiut  of  the  rent  and  dam- 
ages, "  the  transferee  of  a  note  given  for  rent 
may  maintain  an  action  against  the  purchaser 
of  the  crop  for  Its  value,  to  the  extent  of  the 
unpaid  rent, — the  purchase  having  been  made 
within  three  months  of  the  maturity  of  the 
rent;  and  this,  indepeodentlyofsections^SSO- 
ISIdSt,  providing  for  a  lien  on  the  orop  for  rent, 
to  continue  three  months  after  the  debt  be- 
comes due,  and  to  he  enforoed  by  attachment 
or  judgment  at  law.— Blgga  r.  nper,  (Tenn.) 
851. 

8.  In  an  action,  nnder  Code  TMin.  {  ^USi 
the  assignee  of  a  note  given  for  rent,  against 
one  purchasing  the  crop  within  three  months 
of  the  maturity  of  the  rent,  to  recover  the 
value  of  such  orop,  parol  evidence  of  the  true 
date  of  the  note  Is  admissible.— Xd. 

Bight  to  possession. 

0.  The  fiBct  that  rent  waa  dne,  had  been  d*- 
maoded,  and  waa  unpaid,  does  not  entitle  a 


landlord  to  posaesdon,  and  ^aotment  oaanot 
be  maintained.- Tarlottbiff  t.  Bokem,  (Mio.y 
547. 

I1ABCEHT'. 

What  oonstitutes. 

1.  On  atrial  for  stealing  a  steer,  where  the 
only  evidence  aa  to  the  taldng  ia  that  of  a  wit- 
ness, who  testifies  that  he  saw  defendants 
drivit^  the  steer  towards  their  pen,  and  tbiit 
one  ot  them  told  him  that  they  were  taking' 
the  steer  for  the  purpose  of  faotening  a  board 
over  its  face  to  keep  it  out  of  the  lluda,  and 
other  witnesses  testify  that  thegp  saw  the 
steer  the  Aaj  after  loose  on  the  range, "  with 
a  board  tied  over  Its  face,  the  jnry  aboald  be 
Instructed  that,  to  constitute  theft,  the  taking 
must  be  with  fraudulent  Intent,  and  that  S 
the  steer  was  taken  and  driven  away  for  the 
purpose  mentioned,  though  without  the  own- 
er's consent,  it  would  not  he  theft.— Brjaut  r. 
State,  (Tex^)  0S7.« 

2.  On  a  trial  for  theft  from  the  persoo.  It 
appeared  that  defendant  snatched  money  from 
the  vest  pocket  of  compl^ning  witness,  and 
offered  to  bet  with  it:  that  they  stood  taUing 
at  arms-length  for  abont  10  minutes,  when, 
after  taking  a  drink,  witness  asked  for  his 
money.  Defendant  said  he  had  returned  it, 
and  asked  to  be  aearohed.  He  afterwards 
went  awi^  a  short  dlatanoe,  oat  of  eight  of 
witness,  tnen  returned,  and  waa  searched, 
but  the  money  was  not  found.  Held,  under 
Pen.  Code  Tex.  art.  727,  providing  that,  if  the 
taking  was  lawful,  to  constitute  thett  the 
prop^y  must  be  obtained  by  some  false  pre- 
text, or  with  the  Intent  to  deprive  the  owner 
of  the  same,  that  the  evidence  did  not  war- 
rant a  OMivietion.— Oravea  v.  State,  ^ex.) 
471. 

8.  On  trial  for  theft  of  catUe.  where  It  is 
clear  that  defendant  took  the  animal  with  In- 
tention of  appropriating  It  to  hia  own  use, 
and  did  so  appropriate  It,  the  offense  is  theft, 
as  defined  by  Pen.  Code  Tex.  arts.  794,  747; 
and  a  charge  in  relation  to  the  offense  defined 
by  article  of  willfully  taking  poeseseion, 
driving,  or  removing  live-stock  from  its  so- 
customedrangejls  properly  refused. — Spoone- 
more  v  State,  (Tex.)  WO. 

4.  On  an  induAment  for  larceny,  it  speared 
that  defendant  stole  oertaln  goods  from  the 
oSioe  of  an  hotel  kept  by  one  O.;  that  the  hotel 
was  owned  by,  and  the  license  to  keep  the 
same  Issued  to,  one  D.  Held,  that  such  theft 
was  larceny  from  the  dTretliug-hoaee  of  O.— 
State  V.  Leedy,  (Mo.)  346. 

6.  One  oamj^t  In  the  act  of  opening  ■  cash 
drawer  for  the  purpose  of  straling  money  is 
guilty  of  an  attempt  to  commit  larceny,  though 
there  was  no  money  in  the  drawer  atthettmeL 
—Clark  V.  Sute,  (Tenn.)  US. 

Indictment. 
6.  An  indictment  charging  that  defaiidant 
feloniously  did  steal,  tue,  and  away"  one 
hog  is  not  fatally  defective,  becanae  It  omito 
words  of  asportation,  as  the  omisaicm  would 
not  mislead  persons  of  common  ondetstaod- 
ing;  and  Mansf.  Dig.  Ark.  S  UOT,  providea 
that  "no  ladletmentla  insul!lclent>  nor  can  the 
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trial,  Jndnnenti,  or  other  proceedingB  therein 
be  ilEeetMt  hr  any  defect  which  does  not  tend 
V)  the  prejadice  of  the  substantial  rights  of 
the  defendant  on  the  merit*.  "—Walker  v. 
State,  (Ark  }  939. 

7.  An  indictment  for  stealinf  a  hoe  need 
not.  In  Arkansas,  allege  the  value  of  toe  an- 
Imu,  as  hog-stealing  is  there  a  statutory 
crime.— Id. 

8.  An  indictment  for  attempt  to  commit 
larceny,  showing  an  attempt  on  money  and 
chattels  in  the  cash  drawer  of  prosecutor,  and 
its  progress  to  the  point  of  polling  out  the 
drawer  with  felonious  intent,  is  stuBoienL— 
Clark  T  State,  (Tenn  )  145. 

9.  An  Indictment  for  theft  charging  the  tak< 
ing  of  certain  property  with  the  intent  to  de- 
priVe  the  owner  of  the  value  thereof,  and 
^appriate"  the  same  to  the  use  and  benefit 
of  the  defendant,  is  fatally  defective,  on  mo- 
tion to  quash,  in  not  aUeglng  an  intent  to 
"appropriate"  the  property  alleged  to  have 
been  stolen.— Jones  v.  State,  (Tex.)  601. 

Evidence. 

10.  On  a  tarlal  for  stealing  a  steer,  where  it 
^tpears  that  defendant  was  seen  driving  the 
Bteer,  and  that  shortly  afterwards  a  hide  re- 
sembling that  of  the  steer  was  seen  hanging 
on  defendant's  fence,  the  court  should  grant 
defendant  a  neW  trial,  where  it  had  r^lused 
his  motion  for  a  continuance  for  the  absence  of 
a  witness,  who,  defendant  alleged,  would  tes- 
tify that  ha  spent  the  night  of  the  d^r  on 
wmch  defendant  was  seen  driving  the  steer 
at  defendant's  house,  aod  that  no  animal  was 
killed  there  ttiat  night;  that  the  bide  was  not 
on  the  fence  when  fie  and  defendant  left  the 
house,  on  the  next  morning;  that  they  did  not 
return  until  late  that  evemng,  when  they  for 
the  first  time  found  the  hide  on  the  fence; 
and  that  defendant  expressed  surprise  there- 
at, and  disclaimed  all  knowledge  as  to  the 
hide.— Bryant  v  State,  (Tex.)  9£rr. 

11.  A  yearling  oalf  was  killed  without  the 
consent  of  the  owner.  The  hide  was  found  by 
the  ownw  at  tlie  place  of  killing.  Undw  a 
sear^-wmrrant,  fresh  beef  was  found  in  de- 
fendant's possession,  wliichtheofBoerthougbt 
was  the  beef  of  a  yearling.  Defendant  told 
him  hecould  show  the  hide  of  the  animal  from 
which  it  was  taken,  but,  on  being  told  to  pro- 
duce it,  said  he  had  sold  It  to  a  certain  person. 
The  person  referred  to  teeUfled  that  he  never, 
at  anytime,  purchased  a  hide  from  defendant. 
Eeldt  that  the  evidence,  though  strongly  in- 
culpatory, was  not  sufficient  to  support  a  con- 
Tiotion.— Bennett  t.  State,  (Tex  )  W3. 

13.  Upon  an  indicbnent  for  larceny,  it  ap- 
peared that  the  money  stolen  was  taken  from 
a  safe  in  the  night-time;  that  an  overshoe 
track  was  found  near  the  place  of  the  crime, 
leading  to  a  place  where  horse  tracks  were 
found,  which  were  followed  several  miles  to 
the  place  of  defendant's  home,  who  was  there 
next  day:  that  a  bottle,  identifled  as  having 
been  in  ms  possession  on  the  evening  b^ore, 
was  found  on  the  way,  near  the  overshoe 
tracks ;  that,  on  the  day  of  his  arrest,  defend- 
ant stated  that  he  had  got  hia  overshoes  wet, 
and  asked  a  man  to  take  care  of  them,  who  put 
them  In  the  stove,  though  defendant  did  not 
ask  him  to  do  ao;  and  thai  defendant,  on  the 


day  following  the  larceny,  avoided  the  owner 
of  the  money,  whom  tu>  knew  well.  There 
was  also  evidence  to  impeach  the  oharacter  of 
some  of  the  state's  witnesses  for  veracity. 
Held,  that  averdlct  of  guilty  would  not  be  set 
aside  as  contrary  to  the  evidence. — State  v. 
Qraves,  (Ho)  789. 

IS.  On  an  indictment  for  theft  of  a  horse, 
defendant  proved  that  he  bad  oti'  ined  posset- 
sion  bypurchaae, and exhlbltedaduly authen- 
ticated and  recorded  bill  of  sale  therefor,  and 
also  established  a  good  character  for  honesty 
in  the  community  where  ho  lived.  The  state 
failed  to  show  bad  fsith  In  the  purchase,  or 
disprove  this  explanation  of  his  poesession. 
field  Insufflcient  to  support  a  conviction. — 
Cudd  V.  State,  (Tex.)  814. 

14.  Defendant  sold  a  horse  which,  accord- 
ing to  the  state's  evidence,  was  a  bay,  and  ao- 
oordlng  to  defendant's  evlaence,  a  gray.  Fail- 
ing to  find  the  horse,  the  vendee  agreed  to  take 
inlien  thereof  a  gr^  hOTse,  whlcb,  aooording 
to  the  state's  evidence,  defendant  afterwards 
took  and  sold.  Defendant's  evidence  tended 
to  show  that  the  horse  taken  by  him  was  the 
one  originally  sold,  aod  that  defendant  be- 
lieved it  to  be  such-  Beld.  that  a  conviction 
for  theft  could  not  be  sustuned ,  the  evidence 
not  establishing  a  fraudulent  intent.— Howard 
V.  State,  (Tex  J  806.* 

15.  Dcaendant  was  convicted  of  theft  of  a 
oalf.  It  was  found  in  a  pen  near  where  he 
lived,  vrith  the  original  brand  barred  oat,  and 
aoothor  brand,  oonsisting  of  the  first  three 
letters  of  defenoant'sgiven  name,  placed  on  it. 
The  marlEs  in  the  ears  had  also  been  changed. 
There  was  evidence  that  defendant  had  for- 
merly claimed  a  horse  which  had  the  same 
brand  as  that  which  had  been  placed  on  the 
calf,  but  defendant  proved  that  mch  altered 
brand  and  marie  were  recorded  as  that  of  a 
brother  of  his,  who  lived  near  by  field,  that 
the  evidence  was  not  sufficient  to  sustain  a 
conviction.- Lacey  t.  State,  (Tex.)  808. 

10.  On  Indietment  f rar  stealing  a  cow  from 
one  R.  it  is  admissible  for  defendant  to  testify 
that  he  had  purchased  a  due- bill  on  B.,  havii^ 
been  Informed  tbat  B.  would  let  the  cow  go  in 
payment  of  the  Wl,  and  that  he  took  her  un- 
der the  belief  tbat  this  was  so,  and  with  no 
intent  to  steal.— Stete  v.  Williams,  (Ho.)  217. 

17.  Conviction  of  theft  of  com,  ui  the  total 
absence  ot  proof  as  to  its  valne,  will  be  set 
aside.— EUiscBi  v.  State,  CTex. )  «B. 

 Of  aooomplioea. 

18.  On  a  trial  for  stealing  cattle,  the  evi- 
dence to  corroborate  the  testimony  of  an  ao- 
compllce  was  that  defendant  was  hide  and 
cattle  inspector  of  the  cotmty ;  that  he  stated 
that  he  had  inspected  the  cattle,  and  that  they 
were  all  right ;  that  he  wrote  a  bill  of  sale  of 
the  cattle  from  H.,  the  accomplice,  to  a  third 
party,  signing  M.'b  name  to  the  same,  he  be- 
ing present  and  assenting;  that  he  received 
part  of  the  purchase  money  on  the  sale  of  the 
cattle,  whlcn  he  explained  by  proving  that  M. 
was  indebted  to  him.  It  was  not  shown  that 
defendant  knew  the  owner  of  the  brand  on 
the  cattle  when  he  reported  them  all  right; 
nor  was  It  shown  that  M.  had  no  cattle,  was 
dishonest,  of  bad  reputation,  or  unlikely  to 
be  honestly  in  possession  of  Vaa  cattle.  Held, 
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that  tbe  tesUmony  ot  the  aocomidloe  was  not 
BulfloieiiUy  corroborated  to  warrant  a  convic- 
tion.— Buchanan  v.  State,  (Tex.)  666.* 

19,  On  ft  trial  for  theft,  where  the  only  evi- 
dence against  defendant  is  that  given  by  a 
witneBs  whose  testimony  raises  a  sttong  pre- 
sumption that  he  was  an  accomplice,  a  oon- 
Tiotion  cannot  be  sustained. — ^Pool  v  State, 
(Tex.)  817.* 

£Tideno6 — ^PoBsesaion  of  stolen  prop- 
erty. 

so.  On  a  trial  for  stealing  a  steer,  where  it 
appears  that  the  hide  of  the  stolen  aalmal  was 
foand  on  defendant's  fenoe,  abont  100  yards 
from  his  house,  and  in  a  thickly  settled  neigh- 
borhood,  but  defendant  at  the  time  repadlated 
all  knowledge  of  or  otaim  to  tbe  hide,  there  is 
nothing  from  which  def6Ddwit*B  poBsesslon  of 
the  hide  can  be  inferred,  uid  oonseqnently 
there  can  be  no  inference  of  gutlt,  though 
upon  the  owner  of  the  steer  identifying  tne 
bide  defendant  remarked  that  be  "did  not  see 
how  he  [the  owner]  could  be  so  positive,  as  he 
[defendant]  had  a  red-specklM  heifer  just 
like  his,  [the  owner's.]  Bryant  r.  State, 
<Tex.)  B87. 

91.  Where  witnesses  dlfEered  in  their  state- 
ments of  defendant's  explanation  made  when 
first  seen  in  possession  of  the  alleged  stolen 

{ property,  some  of  the  state's  wllxteesea  agree- 
Dg  with  theversionof  defMidanVswitnesses, 
defendant's  statement  on  the  following  day  is 
admlBsible  to  corroborate  his  first  explanation. 
—Andrews  v.  SUte,  (Tex.)  828.* 

32.  On  a  trial  for  theft,  it  appeared  that  de- 
fendant, having  been  found  in  possession  of 
the  goods  alleged  to  have  been  stolen,  ex- 
plained his  possession,  and  introduced  eri- 
denoe  tending  to  corroborate  such  explana- 
tion. There  was  no  evidence  rebutting  or  con- 
tradicting his  testimony  Held,  that  the  evi- 
dence was  insufficient  to  support  a  oonviotion. 
— Tarln  v.  State,  (Tex.)  473.* 

88.  Where  a  horse,  alleged  to  have  been 
stolen,  was  fonnd  three  ye«rs  afterwards  in 
the  possession  of  defendant,  who  sold  it,  with- 
out explaining  bis  right  of  possession,  and 
there  was  no  proof  of  the  taking,  except  the 
unexolained  possession,  the  evidence  was  not 
suiBcient  to  support  a  conviction  for  theft,  as 
the  possession  of  stolen  property,  to  raise  a 
presumption  of  guilt,  must  be  reoent — Ro- 
mero V.  State,  (Tex.)  641.* 

24.  Evidence  that  defendant  was  found  in 
pOBsession  of  property  two  years  after  it  was 
stolen  will  not  sustain  a  conviction  for  theft, 
especially  where  he  accounted  for  his  posses- 
sion by  stating  that  he  bought  the  property  of 
a  negro  man,  S.,  and  by  showing  a  bill  of  sale 
for  it,  and  no  contradictory  evidence  is  offered 
except  evidence  tending  to  show  flight. — Mat- 
look  V.  State,  (Tex.)  818.* 

85.  Where  tlie  evidence  shows  the  contem- 
poraneous disappearance  of  defendant  and 
certain  hoi'ses,  and  where  defendant,  when 
arrested,  hud  the  horses  In  his  possession, 
and  was  trying  to  sell  them,  a  conviction  for 
theft  of  the  horses  will  be  sustained,  though 
defendant  conmiitted  the  crime  in  company 
with  another,  and  there  Is  evidence  thu  de- 
fendant was  of  a  very  weak  mind,  and  easIW 
Influenced.— GentiT  v.  State,  (Tax.)  086. 


InatmotloDa. 

36.  On  an  indictment  for  theft  of  a  watch. 
It  appeared  thai  defendant  placed  a  roll  of 
money  In  the  hands  of  one  person,  and  the  pros- 
ecuting witness  placed  his  watch  in  the  hands 
of  another,  and  that  they  agroed  that  when 
the  roll  of  money,  or  fifty  dollars  of  it,  was  de- 
livered to  the  prosecuting  witness,  the  wau-h 
should  be  delivered  to  defendant.  Held,  thai 
an  instmctdon  containing  the  words,  "and  the 
watch  to  be  delivered  aner  the  money  deliv- 
ered by  the  defendant  had  been  otmnted  by 
the  owner  of  the  watch,"  was  erroneous,  as 
being  based  upon  facte  not  proved  on  trial. — 
Chamberlain  v.  SUte,  (Tex.)  474. 

27.  On  an  indictment  for  larceny,  when  de- 
fendant admits  taking  the  propertv-,  but 
claims  to  have  done  so  innocently,  thinking  it 
belonged  to  a  relative,  it  is  error  to  charge 
that  where  property  has  been  stolen,  and  is 
found  soon  after  in  the  possession  of  another, 
such  person,  in  the  absence  of  exonerating 
evidence,  la  presumed  to  be  the  thief,  as  tbe 

?uestion  for  oon^deraUon  by  the  Jury  is  de- 
endanVs  intent,  And  not  who  to(w  Uie  prop- 
erty.—State  V.  Warden,  (Mo.)  233. 

28.  Where  defendant,  indicted  for  theft,  ex- 
plains his  possession  of  the  stolen  property  by 
claiming  that  he  borrowed  It  from  one  who 
had  stolen  it,  tbe  charge  of  the  court  is  in- 
sufficient if  it  fails  to  instruct  the  Jury  that  If 
the  property  was  stolen  by  a  third  person, 
from  whom  defendant,  knowing  the  facts,  ob- 
tained it^by  consent  of  the  tmef,  they  most 
acquit  defendant  under  the  indictment. — Fer- 
nandez V.  State,  (Tex.)  667. 

26.  On  an  indictment  under  Fen.  Code  Tex. 
art.  786,  prescribing,  as  punishment  for  tiie 
theft  of  property  under  the  value  of  (30,  im- 
prisonment in  toe  county  jail  not  exceeding 
one  year,  and  a  fine  not  exceeding  fSOO,  or 
such  imprisonment  without  the  fine,  it  is  er- 
ror for  the  court  to  charge  that.  If  the  jury 
found  defendant  guilty,  they  would  assess  his 
punishment  at  not  more  than  one  year's  im- 
prisonment In  the  county  jail,  and  a  fine  of  not 
more  than  $500,  since  it  omitted  to  <duuve  as 
to  tbe  imprisonment  without  tba  fine. — ^uwln 
V.  State,  (Tex.)  681. 

SO.  Where,  on  trial  for  theft  of  horses,  evi- 
dence shows  that  defendant  took  a  horse  not 
mentioned  in  the  Indictment,  the  court  should 
instruct  the  jury  that  defendant  cannot  be 
convicted  of  tne  theft  of  such  horse  not  men- 
tioned In  the  indiotment;  bat  ^rtiere  defend- 
ant took  no  exoeption  at  the  trial,  and  asked 
no  special  charge,  and  his  tights  were  not  lo- 
iureo,  an  omission  to  give  such  an  insttnetlCD 
Is  no  ground  for  reversal.— Oentnr  t.  Sttate, 
Crer.)«5- 

TiTBKT.  AKB  SLATOEB. 

Criminal  alandsr. 

1.  There  is  a  fatal  variance  where  an  In- 
dictment for  criming  slander  alleges  that  the 
slaAderons  words  were  spoken  Tn  Bnj^i^ 
while  the  proofs  show  that  they  were  spiAea 
in  Oenium.— Stichtd  v.  State,  (Tex.)  477. 

8.  In  a  trial  tor  criminal  slander,  tailurs  to 
prove  the  time  of  the  commission  itf  the  of- 
xenie  is  a  fatal  error.— Id. 
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Zicenfle. 

Power  to  license,  see  Municipal  Corpora 

tiona,  8-5. 
To  do  bnsUteBB,  see  Inftwance,  12. 

Liens. 

See  Judgment,  8-10. 

Of  attachment,  aee  AtUKhment,  B. 

landlord,  aee  Landiord  and  Tmtutt,  7,  6. 

life  Ixumranoe. 

See  Inguramoe. 


MMITATIOSr  OP  ACnONB. 

Xtonnlngof  statate,  see  Dower,  8;  Guardian 
and  Ward.  4:  Landlord  and  Tenant,  8, 
I*racttoe  in  CwU  Coses,  1. 

Adverse  possession. 

1.  In  trespass  to  try  title,  It  appeared  that 
defendants  were  fa  constmotiTe  possession  of 
land  under  a  good  paper  title:  that  plalntUCa 
claimed  under  a  later  deed  which  overlapped 
on  defendants'  land,  and  were  in  actual  poa- 
session  of  part  of  the  land  called  for  In  their 
deed,  but  had  not  Inclosed  or  improved  any 
part  covered  hy  defendants'  deed.  Held,  that 
pUkintiiib'  possession  was  not  adverse  to  that 
of  defendauta.— Howard  v.  Kellam,  CVex.)  93.* 

3.  WhereA.  oonveyedlandtoB.,  whobought 
for  C,  and  Uie  same  day  conveyed  to  him,  C. 
having  negotiated  the  purchase,  and  received 
possession  from  A.,  and  there  was  continuous 
pooaniwlon  under  tne  successive  parties,  of  a 
tenant  of  A.,  tliere  Is  privity  of  title  and  oon- 
tinulty  of  possession,  and  the  statute  of  limit- 
ations runs  from  the  commencement  of  A-'s 
possession.— HefUn  V  Bums,  (Tex.)  48. 

8.  A  petition  alleging  the  execution  to  plain- 
tiff of  a  deed  in  fee-sunple.  In  which  the  de- 
scription of  the  land  Intended  to  be  oooveyed 
was  left  blank,  and  authority  given  by  the 
grantor  to  another  to  sdect  the  lands  desired, 
and  insert  their  desorlptlon  In  the  deed,  and 
that  the  selection  was  made,  though  the  blank 
waa  not  filled,  and  that  plaintiff  went  Into  pos- 
session tbeteauder,  and  continued  therein  for 
10  years,  shows  titlie  under  the  statute  of  lim- 
itations. —  Tarrant  County  v.  McLemore, 
(TexO  94. 

4.  Defendants  In  ejectment,  having  been  In 
adverse  poftsession  of  the  property  for  the  full 
statutory  period,  under  a  parol  gift,  will  not 
have  their  claim  defeated  by  proof  that  the 
donor  had,  within  the  stetutoiy  period,  with- 
out defendant's  consent,  execnted  a  mortgage 
and  trust  deed  thereon,  paid  taxes,  demanded 
rents  of  defendants,  etc,  as  these  aote,  not 
being  by  defendants,  do  not  show  that  they 
have  elactod  to  abandon  th^  daim  of  title 
under  the  gift— Bitemstlonal  Bank  t.  Fife, 
(Mo.)  241.* 

5.  In  an  action  to  recover  land,  three  year's 
possession  by  a  defendant,  who  cannot  show 
ma  possession  to  be  within  the  limits  of  the 
survey  under  which  he  claims,  is  not  a  bar 
under  Rev.  St.  Tex.  1870,  {  81U,  whKdi  rfr- 


qntavs  that  every  snlt  for  the  recovery  of  real 
estate  against  a  person  in  peaceable  and  ad- 
verse possession  under  title  or  oolor  of  title 
shall  oe  instjtnted  within  three  years  from 
the  accruing  of  the  cause  of  action. — Horst  v. 
Herring,  (Tex.)  800. 

6.  One  who  conveys  land  to  another  by 
deed,  and  continues  to  Uva  on  the  land  in  ques- 
tion, oultivating  It  and  piling  taxes  thereon, 
cannot  avdil  himself  of  the  statate  of  limita- 
tions to  defeat  thetitieof  bis  vendee.— Voight 
V.  Mackle,  (Tex.)  023. 

7.  Where  two  adiolning  proprietors  are  di- 
vided by  •  fence,  wnioh  tuay  erroneously  sup- 
posed to  be  the  true  line.  In  the  absence  of 
any  agreement  to  the  contrary,  they  are  not 
bound  by  the  supposed  line,  but  must  conform 
to  the  tme  line,  Uunigh  the  land  in  question 
has  been  in  actnal  poBses^n,  tinder  such  mis- 
take, for  mo  re  than  10  years. — Schad  t.  Sharp, 
(Mo.yB49. 

8.  When  two  penons  claim  under  conflict- 
ing surveys,  the  defendant  under  a  junior 
grant  cannot  set  np  his  title  by  the  plea  of 
limitation,  unless  he  can  show  actual  occu- 
pancy of  seme  portion  of  the  strip  in  conflict, 
and  the  mere  herding  of  sheep  from  time  to 
time  thereon  Is  not  such  oooupanqy. — JSaaim. 
V.  Stapper,  (Tex.)  59H.* 

Buxming  of  statute. 

B.  A  defendant  who  is  a  non-residmt  when 
a  cause  of  action  accrues,  though  he  returns 
after  aoomal,  temporarily,  la  not  wiUiin  Bjbv. 
St.  Mo.  1870,  art.  !^  t  m,  prodding  that  If, 
when  a  cause  of  action  aoomes  against  a  resi- 
dent of  this  state,  and  he  is  absent  therefrom, 
such  action  may  be  commenced  within  the 
times  therein  limited,  after  the  return  of  such 
person ,  and  if,  after  such  accrual,  such  per- 
son depart  from  the  state,  the  time  of  his  ab- 
senoe  will  not  be  deemed  part  of  the  time  lim- 
ited for  the  oonunencement  of  the  action. — 
Orr  V.  Wilmarth,  (Ho.)  256. 

10.  Plalntift,  in  Harch,  1S79.  began  action 
against  a  forugn  Insuranoe  oomyany  to  lo- 
oover  premiums  he  had  paid,  basing  ms  claim 
on  false  re]nresentatlons  of  defendaynt  as  to  its 
solvency.  jPending  the  action,  the  corpora- 
tion wasdissolved,  causing  the  action  to  abate. 
In  Hay,  1885,  plaintiff  filed  new  pleadings, 
making  def  endwits  the  representatives  of  the 
dissolved  oorpoiation.  Held,  that  the  aotion 
against  defmidauts  was  bamd  by  limitation. 
—Life  Ass'n  of  America  v-  (Joode,  rXex.)  680. 

11.  In  such  a  case  it  matters  not  wnether  the 
proceeding  was  one  in  rem  because  of  real 
property  within  this  state  belonging  to  the 
dissolved  corporation  out  of  wlilch  plaintiff 
sought  to  enforce  his  claim. — ^Id. 

IS.  The  evidence  in  ejectment  showed  that 
plaintiff's  mother  died  seized  of  the  land  in 
question,  in  1886 ;  that  in  the  same  year  plain- 
tiff's father  conv^ed  his  estate  by  the  curtesy 
therein  to  defendant,  and  afterwards  died  in 
1878:  and  that  plaintiff  b^an  this  suit  in  the 
year  1883.  Held,  that  the  statute  of  limita- 
tions had  not  run  against  plaintiff,  since  her 
right  of  action  did  not  accrue  until  tiie  death 
of  ner  father.— Smith  v  Patterson,  (Ho.)  667. 

18.  Where  one  takes  possession  of  propertiy 
under  a  parol  gift,  giving  aright  to  a  deed  im- 
mediately, the  atatate  of  limitations  oont 
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mences  at  onoe,  ttaH  this  defense,  In  ^eot- 
ment,  will  not  be  waived  by  setting  up  la  the 
answer  an  equitable  claim  of  title  to  toe  prop- 
erty.—International  iJank  V.  Fife,  (Mo.) 

li.  In  an  aotion  anlnst  a  railroaa  oompany 
for  the  purchase  prTcie  of  certain  property,  ft 
appeared  that  defendant,  hv  reaolatloa  ox  its 
board  of  directors,  accepted  a  oonveyanoe  of 
the  property  from  plaintifTs  intestate;  that 
tbe  acceptance  was  entered  on  the  corporate 
miDutes,  and  signed  by  the  president  and  sec- 
retary. Held,  that  such  minutes  constituted 
a  contract  in  writing,  and  tliat  an  aotion  could 
be  brooghtthereon  within  foaryean'tBer.  St. 
Tex.  art.  3906,  enacting  that  an  action  for 
debt,  where  indebtedness  is  evidenced  or 
founded  on  anv  contract  in  wrttinv,  shall  be 
commenced  and  prosecuted  within  four  years 
from  accrual  of  cause  of  action.— Texas  W.  Ry. 
Co.  V.  Gtentry,  (Tex.)  «8. 

15.  Where  plaintiff's  grantors  had  located 
under  a  certificate  in  1867,  and  defendant's 
grantor  had  obtained  patent  to  tbe  same  land 
In  1863,  an  action  brought  by  plaiatilC  in  1878 
is  not  barred  by  the  10-yeara  atatute  of  lim- 
itations, as  all  statutes  of  limitation  were  sus- 
pended from  the  oommenoement  of  the  civil 
war  nnW  March  80,  1870.— Slckals  v.  £pp^ 
(Tex.)  124. 

16.  On  a  quantum  meruti  for  services  ren- 
dered under  a  parol  contract  tliat  defendant 
should  have  certain  lands  in  consideration  of 
certain  services  to  be  rendered  to  the  owner, 
where,  without  claimant's  fault  or  consent, 
the  owner  renounced  the  contract,  tbe  value 
of  the  services  for  tbe  entire  period  may  be 
recovered,  no  cause  of  aotion  having  accrued 
until  the  renuiujlatUui.— Stevens*  Brra  t.  Lee, 
(Tex.)40. 

IT.  Where  the  Injui?  complained  of  reaulte 
from  an  illegal  Invasion  of  plaintilTs  rights 
by  defendant's  agent,  the  cause  of  aotion  ac- 
oruea  at,  and  the  statute  of  limitation  runs 
from,  tbe  date  of  such  wrongful  act,  and  the 
fact  that  the  extent  of  the  resulting  damage 
does  not  beocone  at  onoe  apparent  is  imma- 
terial.—Houston  Water-WoniB  Co.  v.  Ken- 
nedy, (Tex.)  86. 

Vi.  The  statute  of  limitations  does  not  run 
against  a  set-off  after  an  action  is  commenced, 
and  such  set-oS  is  allowable,  though  not 
pleaded  nntdl  after  it  would  otherwise  be 
barred,  where  It  was  not  barred  at  the  time 
the  aotion  was  iostltated.— Fadnoah  &  M.  K. 
Co.  T.  Parks,  (Tenn.)  84S. 

Aoknowledgment. 

19.  A  conditional  promise.  In  writing,  to 
pay  if  ever  the  promisor  is  able,  coupled  with 
proof  of  such  ability  subsequent  to  the  prom- 
iae,  is  sufficient  to  take  a  case  out  of  Rev.  St. 
Tex.  art.  S203,  llmitiog  actions  for  debt  not 
evidenced  by  a  contract  in  writing  to  two 
years,  even  if  such  ability  is  not  a  continuing 
one.— Lange  v.  Carothers,  (Tex.)  604.* 

US  FENBKNS. 
On  vessels. 

Although  the  doctrine  of  lis  pendens  ap- 
plies to  vessels,  one  who  pundiases  a  steam- 
tug  without  notice  of  the  pending  litigation 
over  his  vendor's  title,  is  not  affected  oy  tbe 


reault  of  suoh  litigation  where  it  doea  not 
pear  that  the  tug,  at  tlio  time  of  the  pnicfaan 
or  at  any  time  sinoe,  was  within  the  state. 
ConsL  U.  B.  art.  4,  S  1.  requiring  full  faith 
and  <a^it  to  be  given  to  the  judicial  proceed- 
ings of  other  states,  and  Rev.  St.  IT.  S.  |  4193 
et  seg.,  relating  to  the  reg^try  of  veaaela, 
have  no  appll(»Uon  to  such  case. — Carr  v. 
Lewis  CoaTCo.,  (Uo.)  907. 

KAUCIOTTS  UJUKXUIXF. 

What  oonstitateB. 

1.  The  destruction  of  a  buggy  harness  Is 
not  an  offense  within  Pen.  C^e  Tex.  art 
688,  providing  a  penalty  tor  the  willful  and 
misonievoiis  injury  or  destruction  of  '*any 
growing  fruit,  com,  grain,  or  other  agricult- 
ural product  or  property,"  nor  within  any 
other  statute  of  that  state.— Terry  v.  State, 
(Tex.)  884. 

Indiotment. 

9.  A  complaint  and  infonnation  charging 
malicious  mischief  in  tearing  down  tbe  fence 
of  two  persons,  are  fatally  defective  when 
they  fall  to  allege  the  want  of  consent  of  each 
of  the  owners.— Govett  v.  State,  (Tex.)  478. 

MAUOIOUS  FBOSEOUnOH. 

Exemplary  damages,  see  Damage*,  1. 

Evidenoe. 
1.  In  an  action  for  malicious  proaeoutkm, 

the  exclusion  of  the  traosoript  of  the  {nrooeed- 
ings  in  the  prosecution,  showing  the  alDdavit 
of  defendant,  return  of  criminal  information 
thereon,  and  verdict  of  the  jury,  on  the 
ground  that  tbe  court  before  whicb  such  pro- 
ceedings were  had  had  no  jurisdiction,  is  im- 

firoper,  as  the  defendant  is  not  thereby  re- 
leved  from  liability.— Wood  v.  Sutor,  (Tex.) 
51. 

3.  In  an  action  for  malicious  proseootion  on 
a  criminal  information,  where  a  transorl^  of 
the  record  of  the  court  in  which  the  aluged 
pnweoutlon  was  had  Is  Introduced  in  evidence, 
an  omission  of  the  clerk  to  certify  that  the 
affidavit  upon  which  the  information  was  filed 
was  made  oy  defendant,  and  to  state  the  offl- 
cer  before  whom  it  was  made,  isunlmportant, 
as  thecertiflcatels  not  evidence  of  snoi&els. 
-Id. 

To  reorder  of  votes,  see  EleeOon*  and  Vot 

era,  1. 

To  munioipal  boards  and  officers. 

1.  A  private  citizen  may  be  a  party  to  a  pro- 
ceeding tor  jnandfimus  to  compel  public  offl- 
cers  to  enforce  certain  dty  ordinances. — State 
V.  Francis,  (Mo.)  1. 

3.  In  proceedings  to  obtain  mandamiu  to 
compel  a  dty  to  grant  a  ferry  license,  the  re- 
turn stated  tliat,  under  the  legislative  power 
delegated  to  it  "to  regulate,  tax,  and  license 
all  ferries  within  the  limits  of  the  city, "  de- 
fendant had  granted  exclusive  license  to  an- 
other, that  public  neoesaity  did  not  require  a 
second  ferry,  and  that  tmoe  bef(u»  ttu  dtf, 
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acting  In  its  dUcntdon,  had  refused  to  grant 
plaintiffs  a  Uoense.  Held,  on  demurrer  to  the 
return,  that  the  discretion  of  the  munioipel 
corporation  oould  not  be  oontroUed  in  such 
case  hj  nuindcHnu«.-4tate  t.  Ocsmer,  (Mo.) 
788. 

8.  Where  a  olty  diarter  makea  it  the  duty 
of  certain  ofOoers  to  enforce  the  Sunday  laws, 
learing  the  method  of  enforcement  to  their 
diacretion,  a  mandamus  will  not  lie  to  com- 
pel such  officers  to  arreetwithoutwarrantand 

Erosecute  persons  for  violating  said  Snndi^ 
kws ;  and  a  petition  for  mandamus,  request- 
ing that  an  order  directing  the  police  not  to 
Interfere  with  the  sale  of  liquor  on  Sunday  be 
vacated,  though  such  relief,  if  asked  alone, 
would  be'granted,  will  not  be  allowed  when 
the  request  to  oompel  the  officers  to  arrest 
without  warrant  is  made  a  part  of  the  peti- 
tion.—State  T.  TranolB,  (Mo.)  1. 

Prooednre. 

4.  Where,  by  tbm  Tstum  to  an  altematlTe 
writ  of  mandamus,  it  appears  that  defend- 
ant, an  oil  inspector,  is  legally  bound  to  inspect 
and  brand  certain  tanks,  but  not  all  the  tanks 
prayed  for,  the  petition  may  be  amended  by 
striking  out  so  much  as  reurtes  to  the  latter, 
as  the  article  of  the  practice  act  concerning 
amending  jdeadiugs  and  proceedings  is  ex- 
tended Dj  sev.  St.  Mo.  I  8585,  to  writs  of 
mandamus. — IState  v.  Baggot,  (Mo.)  737. 

6.  A  return  to  an  alternative  writ  of  man- 
damus denying  ^'auy  knowledge  or  informa- 
tion Bofflcient  to  form  a  belief"  in  respect  to 
certain  material  aliegaUons  of  the  petition  Is 
insufBdent;  the  provisions  of  the  practice  act, 
permitting  such  answer  in  onunaiy  civil 
oases,  not  Deinjjt  a4>plicable  to  proceeding  by 
manoomiM.— State  t.  Williams,  (Mo.)  77L 

ManslauglLter. 

Bee  Homitade,  1^16. 

Marriage. 

Bee  Dtnoroe;  Husband  and  Wife- 


MABTEB  AND  SEBVANT. 
Eojnry  to  serrant,  see  NegU(tence,  1. 
Ifegligenoe  of  master. 

1.  Where  plaintiff,  a  brakeman  in  the  em- 
ploy of  defendant,  was  thrown  from  the  Cen- 
aer  an  alleged  low  joint  in  the  trac^  and 
it  was  shown  that  none  of  the  other  employes 
on  the  train  felt  any  unusual  jolt,  and  no  de- 
fect was  found  in  the  track  by  the  track  in- 
spectors, there  was  not  sufficient  evidence  of 
negligence  by  defendant  to  sustain  a  judgment 
for  plaintiff,  who  had  assumed  the  risks  inci- 
dent to  such  employment.— Texas  &  N.  O.  Ry. 
Co.  v.  Dillard,  (Tex.)  113.* 

2.  Plaintiff,  an  employe,  was  injured,  with- 
out negligence  on  his  part,  by  the  falling  of  a 
temporary  bridge  which  he  was  crossing  on 
defendant's  train.  The  bridge  was  deigned 
for  the  passage  of  trains,  the  oparatiai  of  a 
pile-driver,  and  the  oonstxuotion  of  a  perma- 
nent bridge  therefrom,  and  had  been  in  use  for 


several  days.  All  the  deti^  of  the  oonstruo- 
tion  and  inwpection  of  the  bridge  were  before 
the  jury.  Held,  that  it  was  for  the  jury  to  say 
whether  defendant  used  reasonable  care  in 
the  oonstmcUon  and  inspeoUonof  the  bridge, 
keeping  in  view  the  propose  tcx  whlob  it  was 
to  be  used.— Bowen  t.  Cbloa«o,  B.  &  E.  G 1^. 
Co..  (Mo.)  m 

8.  In  an  action,  by  an  employe,  for  personal 
injuiy,  an  instruotion  that  pliuntiff  would  be 
entitled  to  reoovor  If  defendant  knew,  "  or  by 
the  use  of  ordinary  care  in  the  Inspection  of 
said  bridge  or  otherwise"  might  have  known, 
that  it  was  unsafe,  does  not,  by  the  use  of  the 
words  "or  otherwise, "  call  for  the  highest  de- 
gree of  care  possible  on  defendant's  part— Id.* 

4.  Where  defendant  furnishes  for  his  em- 
plojres  a  temporary  bridge  for  the  passage  of 
oonstmeUon  trains,  and  the  oonstruotion  of  a 
permanent  bridge  therefrom,  the  fact  that  the 
bridge  was  buUt  under  a  competent  foreman, 
and  competent  inspectors  were  afterwards 
furnished,  does  not  free  defendant  from  1^ 
bllity  to  such  employes  for  defects  in  the  con- 
struction and  repair  of  the  bridge  which  de- 
fendant could,  in  the  exercise  of  ordinary  care, 
have  known  of. — Id.* 

5.  In  an  notion  against  a  railroad  company 
for  the  death  of  a  conductor,  it  appeared  that 
the  accident  occurred  while  deceased  was  run- 
ning his  train  at  an  immoderate  rate  of  speed 
over  a  bridge  which  was  being  repaired,  when 
the  bridge  gave  way.  Held,  that  the  company 
was  not  negligent  In  not  giving  notice  of  the 
condition  of  the  track,  where  the  conductor 
knew  that  the  repairs  were  being  made,  and 
the  "slow  boards"  were  out. — St.  Louis,  I.  M. 
&  S.  Ry  Co.  v.  Momurt,  (Ark.)  179. 

tl.  In  such  case  the  burden  of  proof  is  on 
plaintiff  to  rebut  the  presumption  of  negli- 
gence, and  to  show  that  the  engineer  was  run- 
ning contrary  to  the  conductor's  orders. — Id. 

 DefeotiTe  appUanoes. 

7  In  an  aotlon  for  injuries  sustained 
plaintiff  in  b^g  thrown  from  a  moving  hand 
oar  by  the  breaking  of  a  defective  handle, 
where  it  appears  that  the  defect  was  out  of 
sight,  and  that  plaintifl  was  a  new  employe, 
and  it  is  not  shown  that  be  had  ever  seen  tixe 
handle  beffffe  the  morning  of  the  accident,  a 
charge  that,  tf  the  opportunities  of  plainUfl 
and  of  defendant  to  ascertain  the  defect  were 
equal,  the  plaintiff  could  not  recover,  is  prop- 
eriy  refused,  as  it  la  not  wplioable  to  the  facts. 
-Guif,  a  ft  S.  F.  R.  Co.  V.  Silliphant,  (Teat) 
678. 

8.  In  an  action  fi>r  injury  sustained  In-  the 
breaking  of  a  def  ectiTe  handle  on  a  hand  oar, 

so  that  plaintiff  was  thrown  off  and  run  over, 
a  charge,  in  effect,  that  the  company  is  bouna 
to  use  reasonable  diligence  in  keeping  its  ma- 
chinery in  reasonably  safe  repair;  and,  if  de- 
fendant knew  the  handle  of  the  car  to  have 
become  defective,  allowing  It  to  remain  would 
be  negligence  on  its  part;  and  if  plaintiff 
knew  of  the  defect,  and  still  undertook  to  use 
the  handle,  and  was  injured  by  reason  of  tiie 
defect,  there  would  be  contributory  negll- 
senoe  on  his  part;  that  If  tbe  defect  was  un- 
known to  defendant,  it  would  not  be  negligent 
unless  it  failed  to  use  xeaaonable  diligence  to 
disoow  it;  and,  if  thA  defect  was  unknown 
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to  pli^ntlff,  he  would  not  be  gniltr  of  oootrib- 
ntonrtiegllgeace;  and,  It  botEorneither  were 
negligent,  plaintiit  could  not  reoover,— is  a 
■nfltoient^  clear  statement  vt  tba  law  vpU- 
cable  to  tbe  facAa, — Id. 

9.  In  an  action  against  a  railroad  company 
tor  personal  injuries,  it  appeared  thatplamtifl 
was  ordered  to  work  at  a  wooden  lerer  on  a 
hand  car,  with  his  back  towards  the  direction 
in  Which  the  car  was  moying ;  that,  on  raising 
the  lever,  tt  broke,  causing  plaintiff  to  be 
thrown  backwards,  and  run  over.  PlaintUTs 
evidence  tended  to  show  that  the  lever  had 
been  fastened  in  plaoe  by  a  nail  or  bolt 
through  it;  that  at  the  break,  which  was  at 
the  plaoe  penetrated  by  the  nul  or  bolt,  the 
wood  was  discolored,  showing  decay,  and  evi- 
denoe  of  a  partial  old  break ;  and  that  outside 
the  socket  there  was  no  evident  defect.  De- 
fendant's evidence  tended  to  showthat the  oar 
was  new,  and  that  there  was  no  defect  in  the 
handle;  that  it  looked  to  bsgood,  and  bad  not 
been  regarded  as  unsafe  Held,  In  this  oon- 
flict  in  the  testimony  a  verdict  for  plaintiff 
will  not  be  disturbed. — Id. 

10.  In  an  action  against  a  railroad  company 
by  an  employe  for  personal  injuries  alleged  to 
have  been  sustained  while  running  a  hand  oar 
tmder  the  orders  of  defendant's  foreman, 
where  Uie  only  allegation  ol  the  petition  as  to 
the  defeoUve  oonaition  of  ddfendant's  himd 
oar  which  was  the  oanse  of  the  injury  is  that 
a  water-keg  thereon  was  not  in  Its  proper  posi- 
tion, evidence  to  show  that  the  defeotive  oon- 
dlti(m  of  the  oarwas  doe  to  the  disposition  of 
the  tools  on  the  hand  oar  is  inadmissible.— 
Harty  v.  St.  UyaiB,  I.  M.  &  B.  By.  Co.,  (Mo.) 

U.  Where  plaintiff  testified  that  his  injury 
was  caused  1^  the  improper  location  of  a  war 
ter-keg  on  defendant's  hand  car,  an  instruc- 
tion authorizing  the  jury  to  find  a  verdict  for 
him,  if  they  believed  there  was  not  a  sufficient 
number  of  men  furnished  by  defendant's  fore- 
man to  help  Plaintiff  to  remove  the  hand  car 
from  the  tracs.  is  erroneous.— Id. 

12.  In  an  acuon  by  an  employe  for  Injuries 
from  neglect  to  oonatmct  a  snitable  railing 
around  an  elevated  platform  npon  which  it 
was  necessary  for  ptstntifl  to  stand  while  ad- 

Iosting  the  machinery,  plaintiff  alleged  that 
le  had  been  in  the  em^oy  of  defendant  but 
three  or  four  days  when  the  accident  ooonrredy 
and  that  defendant  had  been  warned  of  the 
danger,  and  had  promised  to  erect  a  Tailing 
within  a  reasonable  time.  Held,  that  such 
complaint  was  not  demurrable  because  of  its 
failure  to  aver  that  defendant  had  not  made 
good  its  undertaking,  as  the  promise  to  repair 
placed  the  risk  on  defendant;  there  being  no 
pretense  that  plaintiff  had  used  tSn  platform 
for  such  length  of  time  as  to  indnoe  toe  belief 
that  defendant  intended  to  or  had  violated  Its 

firomiee  to  repair,  or  that  the  danger  was  so 
mmlnent  that  one  of  ordinary  prudence  would 
not  have  oontinued  to  use  the  platform. — ^Mo- 
DoweU  T.  Chesapeake,  O.  A;  B.  W.  R.  Oa, 
(Ky.)  821. 

Kegligenoe  of  master— Power  of  sub- 
master. 

18.  In  an  action  against  a  railroad  company 
by  an  emph^  for  Injuries  reoaiTed  while  re- 


moving a  band  oar  on  the  wrder  of  defendant's 
foreman,  an  Instmctlon  predicated  on  the  fore- 
man's power  to  hire  or  dfacharge  men  is  erro- 
neous, where  tbem  is  no  evidence  as  to  each. 
power.— Harty  v.  St.  Louis.  L  M.  ft  a  By.  Co.. 
(Mo.)  662. 

 Damages. 

14.  In  an  action  for  personal  injuries,  the 
petition  alleged  that  "tne  injuries  caused  by 
the  defendant's  negligence  induced  great  suf- 
fering, permanent  US  health,  and  physical 
weakness, "  and  the  ohaige  complained  of,  re- 
lating to  the  measure  of  damages,  included 
"physical  and  mental  disabill^or  weakness 
occasioned  by  the  injuries. "  Held,  that  ihe 
terms  in  the  petition  were  sufBclently  com- 
prehensive to  molude  those  used  in  the  charge. 
-Oulf,  C.  ft  S.  F.  R.  Co.  T.  SilUphant,  (Tex.) 
878. 

15.  In  an  action  against  a  railroad  tat  per- 
sonal injuries,  the  ability  of  plaintiff  to  earn 
wages  being  in  issue,  testimony  of  a  witness, 
coining  from  matter  elicited  in  cross-examina- 
tion by  defendant,  that "  he  started  his  martet 
in  East  Dallas  for  the  purpose  of  {rt^li^ 
ployment  to  plaintiff,  who  needed  It,^  Isaomis- 
aible  to  show  that  plaintiff's  present  wages 
are  in  part  charity.— Id. 

Negligence  of  feUow-serranta. 

16.  In  an  action  against  a  r^lroad  company 
by  an  engineer  of  a  passenger  train  for  injn- 
nes  received  in  a  collision  with  a  freight 
train,  defendant  is  Uable  where  the  accident 
was  caused  by  the  nef^lgenoe  of  those  In 
charge  of  the  freight  trtun.— Eentndcy  Cent, 
R.  Co.  T.  AcWery,  (Ky.)  691. 

17.  In  an  action  against  a  railroad  for  the 
death  of  a  fireman  in  a  coUirion  caused  by  a 
misplaced  switch,  it  appeared  that  a  brake- 
man  had  properly  placed  the  switch,  and  one 
train  had  passed  safely  by  shortly  before  the 
collision.  Evidence  for  plaintiff  tended  to 
show  that  this  brakeman  had  proved  careless 
and  incompetent  on  other  octaslons.  but  not 
on  the  oocasion  of  the  collision.  Plaintiff  did 
not  prove  carelessness  on  the  part  of  any  one 
else,  nor  tiut  tba  switch  codld  naTe  been  mis- 
placed Inr  the  train  which  passed,  fiisld,  that 
the  court  should  have  cflianed  the  jvxy  to  find 
for  defendant.— Galveston, a.  &B.A. By. Co. 
V.  Faber,  (Tex.)  64.* 

18.  In  an  notion  against  a  railroad  company 
for  personal  injuries  sustained  by  one  of  de- 
fendant's switchmen  through  the  alleged  hi- 
competency  of  a  fellow-switchman,  the 
jury  found  that  K.  was  incompetent;  that  this 
was  known  by  defendant's  agent  who  em- 
ployed K.;  but  that  it  was  not  known  to  plain- 
tiff, nor  had  he  the  means  of  knowing  it^ 
Held,  that  under  these  findings  tike  ooomaay 
was  liable.— Chesapeake,  O.  ft  B.  fT.  B.  Co.  v. 
MoMannoo,  (Ky.)  18.* 

19.  In  an  aoUon  by  an  emplim  against  a 
railroad  company  for  personal  injuries  allied 
to  have  been  receivea  by  reason  of  the  inoom- 
petenoy  and  brutal  conduct  of  defendant's 
foreman,  of  which  defendant  had,  or  might 
have  had,  knowledge,  proof  that  the  foreman 
cursed  plaintiff,  ana  compelled  him  to  take  the 
position  in  which  he  was  hurt,  sad  tiia^  in 
unloading  iron  ^>eB  from  a  car,  the  aooident 
by  whitAplalnturwaainJoTBdwaa  oooaaioiisd 
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bv  8  defect  In  the  iron  bar  placed  under  the 
pipe,  and  the  fiUIure  to  place  pleoee  of  wood 
under  the  plpea  to  prevent  them  from  slip- 
ping, varies  from  the  petition,  and  will  not 
sustain  a  Judgment  for  plalnuK.— Isdiev  T. 
Bt.  Louis  Bridge  Co.,  (Ho.)  867. 

Contributory  negligence. 

so.  When  a  conductor  runs  his  train  at  an 
immoderate  rate  of  speed  over  a  bridge  which 
Is  being  repaired,  so  that  it  gives  way,  and  he 
is  killea,  tne  railroad  company  Is  not  liable 
for  not  providing  a  safe  track,  it  not  appear- 
ing that  the  aooident  would  have  occurred  if 
the  train  had  been  run  at  a  proper  speed.— fft. 
Louis,  L  U.  &  S.  Ry.  Co.  v.  MorgwTt,  (Ark.) 
179. 

 Knowledge  of  d^isote. 

21.  White  a  section  for«mHi  wM  retorning 
from  his  work,  on  a  band  car,  his  foot  was 
oaiigbt  by  a  broken  tie,  which  had  sprung  up 
in  the  middle  of  the  road,  and  he  was  thrown 
trom  the  car,  and  injured.  He  had  a  short 
time  previoTisIy,  in  discharge  of  his  duty,  re- 
ported the  bad  condition  of  bis  section  of  the 
road,  (but  not  through  any  fear  of  injury  to 
himself  la  the  course  of  his  employment,)  and 
bad  demanded  materials  for  repairs,  which 
were  promised,  but  never  furnished.  Relying 
on  such  promises,  he  continued  in  the  oom- 
pai^'B  employ  up  to  the  time  of  the  Injury. 
MeCa,  that  this  would  not  preclude  his  recov- 
ery tor  the  injuries  sustafaed,  in  the  abaeuoe 
of  any  oontrunitory  negligence.  — Gulf,  C.  & 
8.  F.  By.  Co.  T.  Donnelly,  C^^)  B^* 

UAYHEH. 

What  oonstitutea — Intent. 

1.  A  specific  intent  to  malm  iB  not  neoessaiT 
to  oonvletlon  under  Code  Tenn.  S0S57,  provid- 
ing that  a  person  who  unlawfully  and  mali- 
ciously disflgurea  or  malms  another  shall  be, 
on  conviction,  imprisoned,  etc — Terrell  t. 
State,  (Tenn.)  81S. 

ZtTldenoe. 

2.  Where  the  testimony  of  the  prosecutor, 
corroborated  by  several  mtnesses,  shows  that 
a  defendant  indicted  for  mayhem  made  a  vio- 
lent and  unprovoked  assault  on  the  former, 
and  deprived  him  of  Ills  only  eye,  and  defend- 
ant alone  testifies  as  to  provocation  and  appre- 
hension of  danger  from  the  prosecutor  when 
the  assault  was  made,  the  evidence  is  suffi- 
cient to  support  a  verdict  of  guilty.  Turnbt, 
O.  J.,  and  SsoDOKi.8S,  J.,  diflsenting.— Id. 

Mechanics'  Liens. 
Assignment  of  balance  due,  see  AMigitmmL 

Mistake. 
Bsfbrmatlon  of  deed,  see  ^Quity,  1-6. 

MOBTOAOES. 

Bee,  also,  Chattel  Mortgofjet. 

Foreclosure,  see  Evidence,  19\  Homettead^S. 

Foreolomire. 

1.  Plaintlit  Is  not  entitled  to  a  decree  of 
foreolomire  nnloM  his  petttioa  allagea  an  In- 
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debtedness  as  a  fonadation  of  the  mnrtgage.— 
Nye  T.  GribUe,  (Tex.)  608. 

8.  On  a  plea  of  the  statute  of  llmitaUons  in 
an  aotlon  to  foreolose  amortgage,  where  it  ap- 
pears that  the  debt  secured  is  barred  by  lim- 
itation, and  no  facts  are  stated  that  would 
prevent  the  statute  from  running,  a  foreclos- 
ure is  property  reftised.— Bitter  v.  Calhoun, 
(TexJ638. 

&  Under  Civil  Code  Ey.  S  6fM,  providing 
that,  before  ordering  a  sale  of  real  properly 
for  uie  payment  of  a  debt,  the  court  nuist  be 
satlaflea  by  the  pleadings,  by  an  agreement  of 
parties,  by  afBdavits  filed,  or  by  a  report  of  a 
oommlssloner,  whether  the  property  can  be 
divided  without  materially  injnrii^  tte  value, 
it  is  not  error  to  oonflrm,  without  any  show- 
ing, a  partition  of  a  tract  of  106  acres,  part  of 
which  was  sold  under  foreclosure,  where  the 
owner  has  made  no  showing  that  Its  value  was 
materially  injured,  as  prvna  faete  siuh  a 
tract  con  be  divided  wltoout  Injuxy, — lUFwe^ 
land  V.  Gamett,  (Ky.)  17. 

Bedemption. 

4.  Under  Rev.  St.  Ha  S  BSOS,  providing  that 
land  sold  under  a  deed  of  trust,  and  bought  by 
the  cestui  que  trust  or  bis  assigns,  sl^  be 
subject  to  redemption  within  one  year  from 
the  sale;  and  section  8399,  pro viding  that  no 
party  shall  haVb  tiie  benefit  of  the  preceding 
section  until  he  ahall  have  given  eeourlty  for 
the  payment  at  interest  to  accrue  after  the 
sale,  such  security  must  be  given  at  or  within 
a  reasonable  time  after  the  time  of  sale,  and  a 
bond  given  more  than  four  months  after  the 
sale  ooes  not  give  aay  right  of  redemption. — 
Updike  T.Herchanto'^Elevator  Ca,  (MO.)  779. 

Power  of  sale. 

6.  A  mortgage  empowering  the  mortgagee, 
••his  heirs,  executors,  administrators,  ana  as- 
signs, to  sell  the  premises  therein  conveyed, 
in  case  of  default,  and,  as  attorneys  tea  tiie 
mortgagor,  to  make  and  deliver  to  the  pur- 
chaser a  good  and  sufficient  deed  to  the  land, " 
confers  a  personal  trust,  and,  the  contingency 
upon  whlcQ  the  mortgagee's  legal  representa- 
tives could  act  not  hainng  arisen,  and  no  as- 
signment of  the  note  or  mortgage  having  been 
made,  the  mortgagee  has  no  power  to  appoint 
anower  to  make  a  sale  of  the  land  as  hla  Bgrant. 
—Bitter  T.  Calhonn,  (Tex.)  638. 

0.  In  an  action  to  set  asrae  a  tmatee  sale  tm 
the  grounds  of  inadequacy  of  oonsid>.i-atlon 
and  fraud,  being  the  amount  realized, 

evidence  that  the  land  In  question  was  sold  at 
a  trustee  sale  17  months  prior  for  $1,896;  at  a 
private  sale  shortly  thereafter  f  or$l,600 ;  that 
plaintiff's  ancestor  purchased  the  laud  16 
months  prior  to  the  sale  in  question  for  91,771; 
and  that  there  has  been  no  subsequent  in- 
crease In  its  value,— Is  admissible  as  bearing 
on  the  question  of  value. — Keiser  T.  Gammon, 

(Mo.)  wr. 

MTJNIOIPAIi  OOBFOBA* 
TIONS. 

See,  also,  Counties;  Highwa/yt. 
MtmdanvM  against,  see  Mcmdamtu,  S,  9, 
Power  to  Uoenw,  see  Insuranee,  13. 
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Bestraini  of  pnUio  InqiroTemente,  Me  Xiv 
iuncMon,  a. 

Ordinonoea — Cruelty  to  animals. 

1.  The  city  of  Bt.  Louis,  under  the  (dau«e  in 
its  charter  which  Author^es  the  mayor  and 
BMemtriy  to  pass  all  such  ordinances,  not  in- 
consistent with  Uie  cdiarter  or  the  state  laws, 
as  may  be  expedient  in  maintaining  the  peace 
and  sood  gorenunent,  health  and  welfare,  of 
the  (»tT,  to  enforce  the  same  by  Anes  aud 
penaltuis,  mmy  pass  an  ordinance  mairjng  it  a 
misdemeanor  to  orerdrive,  overload,  Ul-treat, 
or  cruelly  beat  any  dumb  anlmaL— City  of  St. 
Louis  V.  ScboenbuBch,  (Mo.)  791. 

9.  Though,  by  Rev.  St  Mo.  1679,  »  1875, 
1608,  it  Is  made  a  misdemeanor  to  <»iielly  beat 
any  Dorse,  ox,  or  domestic  animal,  municipal 
oorporationa  are  not  thereby  Ineapaoltated 
from  prohibiting  the  same  act  by  ordinance, 
and  punishing  offenders  for  Tiolatl<Hi  thereof. 
— ^Id, 

 LioensM. 

8.  Rev.  Ord.  St.  Louis  1887,  f  880,  provldinig 
that  no  one  shall  keep  a  meat-shop  in  St.  Louu 
without  first  obtaining  a  license  therefor,  and 
paying  an  annual  license  of  150,  Is  not  invalid 
aa  made  without  power  on  the  part  of  the 
manioipal  authorities  to  tax  keepers  of  meat- 
shopsj  such  power  being  conferred  by  the 
charter,  whicn  provides  that  the  mayor  sod 
assembly  shall  have  power  to  license  and  tax 
grocers,  merchants,  and  retailers,  and  all 
other  business,  trades,  avooatlons,  or  profes- 
sions.—City  of  St  Louis  V.  Freivogel,  (Mo.) 
7iS. 

4.  Where  one  ordinance  provides  that  a 
meat-shop  keeper's  license  shall  entitle  him 
to  sell  meat,  fish,  fowl,  vegetables,  and  fruit, 
aod  another  ordinance  provides  that  "the  In- 
ner portion  of  all  mHrket-bouses  shall  be  set 
apart  for  butchers'  stalls,  and  that  any  stall 
outside  of  any  market-house  may  be  used  for 
the  sale  of  vegetables,  fruit, "  etc.,  "or  other 
article  except  fresh  meat, "  the  former  ordi- 
nance does  not  discriminate,  in  thatmeat-shop 
keepers  inside  the  market  houses  are  not  al- 
lowed to  sell  vegetables  and  fruits,  since  the 
prohibition  is  contained  In  the  latter  ordi- 
nance.— Id. 

5.  Rev.  Ord.  St  Louis  1887,  S  889,  providing 
that  no  one  stu^  keep  a  meat«hop  in  Bt  Louis 
without  having  first  obtained  a  lioense  there- 
for; that  all  persons  offering  for  sale  salt  or 
fresh  meat,  &h,  sausage,  etc,  shall  be  con- 
sidered meat-shop  keepers,  exoeut  that  gro- 
cers who  sell  ham.  fthouldersj  dried  beef,  ba- 
con, etc,  shall  not  be  included, — does  not  dis- 
eriminate  in  favor  of  grocers,  since  such  arti- 
cles are  a  part  of  a  itrocer's  stock.— Id. 

Offloera—Qualiflcation . 

8.  Under  act  Ky-  March  2i,  18S1,  gS  S,  0, 10, 
15,  providing  that  the  trustees  of  the  town  of 
CampbellBvule  shall  appoint  such  officers  as 
they  may  deem  necessary,  aod  take  from  them 
good  and  sufficient  bonds,  and  providing  for 
the  election  of  a  town  lotirshal,  who,  in  ad- 
dition to  performing  the  duties  of  aconstable, 
shall  collect  ail  taxes  of  said  town,  for  which 
he  sfa^  have  the  same  fees  as  are  allowed 
sheriffs  for  collecting  county  taxes,  and  that 
the  (derk  of  the  board  of  trustees  snail  make 


out  and  deliver  to  the  coUeotor  a  fair  <»py  of 
the  assessment  book,  etc.,  and  that  the  bean] 
may  allow  tbo  ooUeotor  such  compensation  as 
they  may  deem  proper;  aod  aot  Ky.  Feb.  S2, 
1660,  providing  'that  said  town  marshal  shall 
give  bond  In  Taylor  county  court  in  the  same 
manner  as  constables  are  required  to  do ; "  and 
act  Ky.  Feb.  18, 1867,  providing  that  the  troa- 
tees  oi  the  town  may  nil  any  vacancy  that  may 
oocur  in  the  office  of  town  marshal,  and  re- 

Suire  the  person  appointed  to  execute  sufficient 
ond,  etc,~a  maruul  of  Campbells villo,  who 
has  simply  given  bond  In  the  county  court  to 
the  commonwealth,  as  required  of  constables, 
is  not  entitled  to  a  copv  of  the  assessment 
book,  and  a  warrant  of  the  trustees  authoris- 
ing him  to  collect  the  town  taxes,  until  he  has 
executed  a  further  bond,  distinct  from  his  of- 
ficial bond,  approved  by  such  trustees,  condi- 
tioned for  the  faithful  disohaive  of  hia  duties 
as  such  oolleotor.— Board  of  Irastaes  t.  Bor- 
ders, (Ky->  ««■ 

Control  of  streets. 

7.  Where  the  owner  of  land  had  dedicated 
it  to  the  public  for  a  street,  the  authorities  of 
the  city  cannot  lawfully  appropriate  it  to  nsas 
and  purposes  foreign  to  thoee  for  whidi  it  was 
dedioated.— Arkansas  BlvwPadcet  Car.  Sor- 
rells,  (Ark.)  683.* 

DefeotlTe  streets. 

8.  Where  its  charter  gives  a  city  control  of 
its  streets,  sidewalks,  sewers,  and  all  things 
usually  appertaining  to  city  supervisloa,  aad 
its  ormnanoes  reoonilse  a  certain  avenue  as  a 
street,  it  Is  error,  in  an  action  for  Injuries 
sustained  by  reason  of  the  negligent  construc- 
tion of  a  sTdewaUc  and  ditch  in  such  avenue, 
to  instruct  the  jury  to  return  a  verdict  forde- 
fendant  unless  they  find  from  the  evidence 
that  it  constructed  the  sidewalk  and  ditdi. — 
Klein  v.  City  of  Dallas,  (Tex.)  90. 

9.  In  an  action  against  a  municipal  corpora- 
tion for  injuries  received  by  reason  of  the  de- 
fective condition  of  its  streets,  where  the 
charge  assumes  that  the  streets  in  question 
were  publte  streets  and  highways,  and  was 
bued  on  that  assumption,  wsre  unoerxorln 
not  giving  posiUve  instmctions  as  to  the  fitct 
If  there  Is  anything  wanting  in  that  respect, 
a  special  charge  should  be  asked. — Id. 

,  10.  Inanacwmagi^nst  amuidclpal  corpora- 
tion for  injuries  sustained  from  the  negligent 
oonstraotion  of  the  ^ewaUc  and  ditch  in  one 
of  ite  streets,  an  instruction  that  plaintiff 
cannot  recover  unless  defendant  had  notice  of 
the  detective  and  dangerous  condition  of  the 
sidewalk  and  ditch,  wltbout  further  instruc- 
tion as  to  the  law  of  actual  and  constructive 
notloe,  and  witiioat  ouaUQoation  as  to  tiie 
possible  finding  that  uie  city  built  the  walk 
and  ditch,  Is  error.— Id.* 

Defects  in  oourt-tiouse. 

11.  Under  Const  Ma,  art  ft,  S  83.  which  re- 
Quiree  the  city  of  St  Louis  to  collect  the  state 
revenue,  and  "perform  all  other  funotioau  in 
relation  to  the  state  In  tiie  same  maimer  as  if 
it  were  a  ooonty, "  the  relation  of  the  fAtj  to 
its  court-house  is  the  same  as  that  of  Um  re- 
speoUve  counties  in  the  state  to  thedr  oonrt- 
hooses,  and,  no  action  being  given  by  statute 
againat  such  muniolpalities  for  injuries  reaolt- 
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ing  from  negUgence  In  relation  to  ttietr  oourt- 
hoases,  on  action  will  not  lie  agi^nst  sftidoi^ 
by  one  injored  by  falling  into  a  pit  oonnected 
with  its  coart-hoaee.— ConDlngham  t.  City  of 
St.  Louis,  (Ho.)  787. 

Fublio  improvements — ^Petition. 

la.  Under  the  charter  of  Kanaaa  City,  (Acts 
Mo.  1S7&,  p.  &fiO,)  which  proTidea  that  streets 
shall  not  be  improved  at  the  expense  of  prop- 
er^ holders  thereon,  tintil  a  majoritj  thereof, 
In  front  feet,  petition  therefor,  after  which 
such  petiticm  shall  be  published,  when  persons 
liable  for  the  expense  of  the  propoeed  improTe- 
ment  may  make  objections  thereto,  which  the 
coQDoU  snaU  hear  and  decide,  and  that  when 
the  ordinanoe  proriding  for  euob  improTe- 
mont  deolarea  tliat  the  zeqniEements,  as  to 
petition  and  noUa&  have  been  oompUed  with, 
such  declaration  snail  he  oonolnsive  for  all 
purposes,  if  the  coud<^  refuse  a  hearing, 
when  demanded,  to  interested  persons  making 
objections,  the  execution  of  such  ordinanoe 
wul  be  restrained  until  such  hearing  is  had. — 
Dennison  v.  City  of  Kansas,  (Mo.)  4S». 

 AAsessmenta. 

18.  In  an  action  to  recover  of  a  proper^ 
bolder  the  amount  which  his  property  has 
been  benefited  by  the  widening  of  a  street,  a 
charge  for  plaintiff  that,  in  determining  the 
anumnt,  the  testimony  of  experts.  If  deemed 
unreasonable,  may  be  disregardea,  is  not  er^ 
rw.— City  of  St.  Louis  r.  Ranken,  (Ho.)  319. 

Liabilities  and  Indebtedness. 

14.  In  a  proceedli^  to  revive  a  judgment, 
and  for  mandamxu  to  enforce  a  judgment  for 
past-due  interest  on  city  bonds  payable  from 
certain  specified  funds,  a  large  part  of  which 
had  been  diverted  to  other  uses,  the  <dtj  can- 
not plead  that  plaintiff's  claim  was  but  a  small 
part  of  the  pasVdue  indebtedness  of  the  eity 
which  was  payable  from  the  same  funds ;  and 
that  phdntfff  was  only  entitled  to  pro  rata 
payment,  the  revenues  of  the  town  being  all 
It  could  collect  by  law,  and  insufficient  to  pay 
all  creditors  in  nilL— Cil?  of  Houston  T.  Toor- 
hies,  rrex.)  10». 

15.  In  a  proceeding  against  a  d^to  oompel 
payment  of  a  judgment  in  fuU  by  peremptory 
mandamiu,  ft  is  no  defense  that  the  dty  had 
provided  a  revenue  by  a  proper  levy,  which 
had  not  been  collected,  where  it  was  shown 
that  the  city  authorities  had  full  power  to  re- 
quire the  collector  to  pay  over  moneys  in  a 
reasonable  time  if  collected,  or,  if  not,  to  re- 
move him,  and  appoint  another  otdleotor.— Id. 

National  Banks. 
See  Ba/nJa  and  BonMng,  6. 


NBQIiiaENCB. 

Aoddeats  at  on)8aiiigs,aeeBaiIroacl  Compa- 
n4M,18-l«. 

Contributory,  see  Corrim,  IB-aS;  Drug- 
giBt»,  2. 

Dangerous  premises,  see  Mtmietpol  Corpo- 

ratUma,  11. 

Delay  in  delivery  of  message,  see  Megra^ 
Companies, 


Ilres  by  loocmiotive,  see  RaOroad  Compa- 

fitet.  H,85. 
Injuries  from  defeoUve  streets,  see  Jfwtloi- 
pal  Corporottotw,  8-10. 
to  passengers,  see  Carriers,  0-28. 
to  persons  on  track,  see  Hone  and 
Street  BaUronds,  8-7;  Railroad 
Companies.^  20-38. 
to  servants,  see  Matter  and  Servant, 
Measnre  of  damages,  see  Damages, 

What  constitutes. 

1.  Where  a  conductor  oontroUing  a  train  or^ 
ders  a  new  movement  before  his  brakeman 
has  a  reasonable  time  to  get  from  between  the 
oars  after  making  a  oouming,  it  Is  gross  neg- 
iigenoe.— LouisvQle  &  N.  B.  Cow  t.  MitoheU, 
(ty.)m 

Dangerous  premises. 

a.  The  owner  of  a  lot  on  which  green  millet 
is  growing,  carelessly  leaving  his  fence  down, 
is  not  liame  in  an  action  to  recover  the  value 
of  a  cow  killed  by  eating  the  millet,  where  the 
court  finds  as  a  fact  that  it  is  not  generally 
injurious  to  sto«dc— FenneU  t.  SMraui  Bt.  Bjr. 
Co.,  (Tex.)  480. 

Pleading. 

8.  Where  one  is  injured  by  the  negligence 
of  a  railroad  company,  an  auegation  of  negti- 
genoe,  without  averring  its  degree,  is  suffi- 
cient to  entitle  him  to  recover  for  any  degree 
of  culpable  negligence  thit  may  be  established 
by  the  evidence.— LoiiisvUle  ft  N.  K.  Co.  v. 
MitcheU,  (Ky.j  70S.* 

4.  Where  a  compl^nt  charged  gross  negli- 
gence, that  term  embraces  aU  lesser  degrees 
of  negligence,  and  plaintifF  Is  not  precluded 
from  recovering  for  a  lesser  degree  of  negli- 

g9Doe  than  that  otuurged.— Hays  v.  Oainesvule 
URy.  Co.,  (Tex.)  481. 

Sridence. 

5.  When  tiiere  la  some  competent  erldence 
authorised  by  the  pleadings  that  the  injury 
complained  of  resulted  from  gross  negUgenoe, 
and  the  existence  of  such  negligence  is  neces- 
sary to  a  recovery,  the  question  whethw  the 
injury  was  so  caused  is  properly  submitted  to 
the  jury.— Louiivllto  AS.  B.  Go.  T.  MlUdWlL 
(Ky.)  T&e. 

6.  In  an  action  for  personal  injuries  caused 
by  the  negligence  oi  defendants'  foreman  in 
handling  giant-powder,  there  was  evidence 
that  the  foreman  placed  the  can  containing 
the  powder,  uncovered,  over  the  fire  to  thaw 
the  powder,  in  a  manneruot  usually  practiced , 
but  whether  the  can  was  over  the  nre  at  the 
time  of  ignition  was  uncertain,  though,  If  not, 
it  had  been  removed  but  five  or  six  feet  from 
the  fire  for  a  short  time  only.  Meld,  that  the 
case  should  have  been  submitted  to  the  jury: 
since  there  was  evidence  tending  to  prove  thai 
the  explosion  resulted  from  placii^  the  can 
over  the  flze.— Twohey  t.  Fnun,  (Mo.)  784. 

NKOOTIABIvE  LNOTETT- 
MENTS. 

Acoentanoe,  see  JVauds,  Statute  of,  1, 
LiabUily  of  lodorser  of  non-negotiable  UU,  aes 
Orden,  l,fl. 
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Kegotiabllity. 

1.  A  draft,  in  the  following  words:  "Mr.L.- 
Please  pa;  to  K.  &  Co.  tSOO,  and  charge  the 
■ameto  acooont.  P., ttooeptedh^thedraw- 
ee,  and  indonad  hj  payees,  fa  not  a  nMOtia- 
ble  InBtmment,  and  need  not  be  protested  to 
bind  the  indorser.— Kampmann  r.  WiUiamB, 
(Tex.)  810. 

Consideration. 

2.  Defendant  was  indebted  to  W.'s  estate, 
and  the. latter  was  indebted  to  B.  W.'s  ad- 
ministrator agreed  with  defendant  that,  if  he 
procured  S.'s  claim  agalnat  estate,  the  amount 
thereof  would  be  credited  on  the  claim  of  the 
estate  wainat  him.  Defendant  gave  hia  note 
to  8.,  woo  agreed  that,  if  the  note  was  equal 
to  hla  olaim  agaiustW.*B  estate,  the  claim  was 
to  be  delivered  np  to  defendant,  or,  if  less,  to 
credit  the  amount  at  the  note  on  ^e  claim. 
Defendant  showed  the  order  to  the  adminis- 
trator, who  credited  the  amoont  of  the  note  on 
W.'s  cl^m  ae^st  defenduit.  Afterwards 
W.'s  widow,  In  the  absenoeof  the  administra- 
tor in  the  army,  p^d  in  full  the  amount  of  S.  's 
olaim.  Held,  that  there  was  a  total  failure  of 
oonaideration  in  the  note  of  defendaat  to  8.— 
Cundift  T.  McLean,  (Tex.)  48. 

Aotions  on. 

8.  In  an  action  on  a  promissory  note,  a 
charge  asking  a  finding  for  defendant  if  the 
note  was  executed  mth  the  understanding 
that  It  was  not  to  be  paid,  is  properly  refused, 
though  erldence  has  be^  admitted,  improp- 
erly, bnt  wltliout  objection,  to  show  snob  parol 
contemporaneous  agreement.— -Dolsen  t.  De 
Oanahl,  (Tex.)  831. 

 Pleading. 

4.  In  an  action  on  a  promissory  note,  a  peti- 
tion alleging  the  date  of  the  note,  and  that  it 
bore  interest  from  date,  and  further  that  de- 
fendant, though  often  requested,  had  never 
paid  said  note,  or  any  part  thereof,  ezoepttSS 
heretofore  mentioned,  but  the  same  remains 
still  due  and  unpaid,  sufBctently  alleges  that 
the  debt  is  due,  as  against  a  general  demur- 
rer.—Pennington  T.  Schwartz,  (Tex.)  83. 


NEW  TRTATi. 

In  criminal  cases,  see  Criminal  LcM,  4A-4St. 

▲pplioatlon. 

1.  In  a  petition  for  a  new  trial,  where  no 
motion  theref  9r  was  filed  at  the  term  of  oonrt 
at  which  the  adrerse  judgment  was  rendered, 
an  allegation  that  petitioner's  counsel  and 
other  attorneys  whom  be  asked  refused  to  file 
such  motion,  unsupported  by  an  affidavit  of 
neglect  of  duty  by  petitioner's  counaeL  Is  not 
a  sufficient  excuse  for  the  delay. — HoGloln  t. 
HcQloin,  (Ite.)  aos. 

Uisoondnot  of  Jury. 

a.  A  separation  of  the  jury,  without  leave 
cff  court  or  oonsfflit  of  parties,  oonslsting  in  a 
brief  absence  of  one  of  the  Jurors,  during 
which  he  conversed  with  no  one  oonoemiug 
the  biaL^ords  no  ground  for  a  new  trial.— 
State  vTWoodward,  (Mo.)  330. 

8.  On  motion  for  a  new  trial  for  misoondnct 


of  the  Jury,  a  juror's  testimony  denjing  that 
he  denounced  defendant  in  the  jury-room,  or 
there  said  that  he  ought  to  go  to  the  peniten- 
tiary on  general  principles,  as  testHien  by  an 
eavesdrtmper.  Is  admissiUe,  as  disclosing 
nothing  in  regard  to  the  junr's  deliberations, 
and  a  new  trial  was  properly  refused  on  the 
unsuppoTtad  evldenee  oS  the  affiant  whom  the 
juror  contradicted.— State  t.  Rash,  (Mo. )  m* 

4,  On  motioQ  for  a  new  trial  for  misoonduct 
of  the  Jury,  evidence  that  a  juror,  after  the 
trial.  In  reply  to  witness*  remark  tbat  he 
"  didn 't  believe  the  man  had  ever  been  robbed, ' 
said,**Don'tmakeanvdiflerence;  R.  [defend- 
ant] ought  to  have  been  sent  up  on  general 
principles,  "—is  inadmissible,  since  it  would 
effect  an  iiadlrect  impeachment  of  the  verdict 
by  one  of  the  JunwB.— Id.* 

&  On  a  motion  for  a  new  trial  toe  misooa- 
duot  ot  the  jury,  after  a  jnior  haa  teetifled  de- 
nying the  allegations  of  an  eavesdn^perthst 
be  improperly  denounced  defendant  in  the 
jury-room,  defendant's  aiqdioatliHi  to  examine 
otoar  members  of  the  juir  on  that  qnescioB 
was  properly  refused.— Id.* 

MiBoonduot  of  counsel. 

6.  In  a  suit  against  a  zailroad  for  injuries, 
pliOntUE^s  oounsel  said  to  tiie  jaxy,  "Yoa 
ought  to  deal  severely  with  these  bloated 
oorporations,  that  can  run  their  road  right 
through  a  man's  house  or  yard,**  and  she 
court  aid  not  control  him,  and  the  Jury  found 
a  verdict  for  plaintiff  "for  amount  ned  fM',** 
(«30,000.)  Held,  that  it  was  reosooaMy  evi- 
dent the  jury  were  influenced  by  the  improper 
language,  and  the  court  shmild  have  ^ven  a 
new  ti&l.— Galveston,  H.  &  S.  A.  B.y.  Co.  v. 
Cooper,  (Tex.)  08.* 

7.  A  verdict  wifi  not  be  set  aside  because  of 
objecticmable  language  used  by  oonnsel  in  ad- 
dressing the  Jury,  where  the  judge  at  the  time 
corrected  the  counsel,  the  counsel  requested 
the  Juryoot  to  consider  the  language,  and  the 
opposing  counsel  could  have  nad  Uie  jury 
further  oautkmed  by  the  oonrt,  the  iweaamp- 
Uon  being  that  the  verdict  was  not  affected 

the  lemarks.  — Jaekson  t.  Harfair,  (Tok.)  71.* 

XTewly-dlBooToed  erUtonoe. 

8.  Amotion  to  aet  aside  averdiot  and  grant 

a  new  trial  for  newiy-dlsoovered  evidence  will 
be  overruled  when  only  supported  by  two  affl- 
davito,  one  as  to  matters  purely  hearsay,  and 
the  other  too  uncertain  anaindeterminate  to  be 
relied  on.— Gasaaway  v.  White.  (Tex.)  117.* 

9.  A  motion  for  a  new  trial  will  not  lie  grant, 
ed,  for  newly-dlsoovered  evidence  which  is 
merely  cumulative.  —  State  v.  WoodwMd, 

(Ho.)  m 

Frejudioe  of  shwiS: 

10.  A  new  trial  will  not  be  granted  on  the 
gaound  of  the  prejudice  of  the  sheriff  against 
defendant,  unlessit  appears  that  such  prejn- 
dloe  was  so  manifested  by  word  or  act  as  to 
influence  the  jury  or  affect  their  verdict. — 
State  T.  Bosh,  (Ma)  381. 

Notary  Fublio. 

Bvldflnce  to  ccmtradlot  osrtiAmtek  aee  Ht» 
bond  and  We,  l.  9. 
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Nottoa. 

Bona  fide  poTdhaaon,  wee  IVuftiti;  Vendor 
and  Vetiitc,  5-7. 

In  forcible  entry,  tee  f^iriclbte  £nCn/  and  De- 
tainer. 

To  qui^  Bee  Landlord  and  TPmamt,  ^ 

NOVATION. 

What  oonstdtutes. 

1.  In  aa  action  against  a  railroad  oompanr 
for  the  price  of  certain  property,  it  appwed 
that  plalnUfTe  intestate  tola  the  property  to 
H. ;  that  H.  asslffoed  his  Interest  to  a  con- 
struction oompany^  and  that  intestate,  at  the 
special  request  of  BOoh  oompanTt  tnuiaf erred 
toe  property  to  defendant;  and  that  defend- 
ant ocoepted  the  conveyanoe,  by  a  resolution 
of  its  board  of  direcb»rs  entered  on  its  minutes, 
and  agreed  to  pay  mon^  and  delirer  certain 
stock  and  bcnada.  Helo,  that  defendant,  by 
aooeptlng  the  conveyanoe,  and  agreeing  to 
provide  the  consideration,  took  on  itself  the 
fulfillment  of  the  original  contract,  and  was 
estopped  to  deny  the  consent  of  the  oonstruc- 
tlon  oompaay  to  its  substltatlou.— Texas  W. 
By.  Co.  T.  Geotry,  (Tax.)  98. 

OFFZOB  AND  OFFiOIUL 

See,also, JtMMoesQf  AeFsoM;  SKaifftand 

Constables. 
CountT  tresaarer,  M*  Counttef *  5-7. 
QnaUnoatioii,  see  Munlotpal  OorporeMona,  6, 

Qaallfloatlon. 

Under  Rer.  Bt.  Tex.  art  171S,  providing 
that,  at  the  expiration  of  SO  days  from  an  elec- 
tion, and  from  time  to  time  thereafter  as  the 
olflcers-eleot  may  qualify,  each  county  jiidge 
shall  certify  to  uie  secretary  of  state  a  state- 
ment showing  who  were  elected,  to  what 
offices,  and  the  date  of  their  qualiflcaUon, 
oounty  commissioners  have  at  least  SO  days 
wit^n  which  to  Qualify  for  offloe. — Casiln  t. 
ZsTSUs  County,  (Jex.)  97. 

OBDEBS. 

Liability  of  assigitor. 

1.  In  an  action  by  the  holders  of  a  non- 
negotiable  bill  of  exchange  indorsed  to  them 
for  value  by  defendants,  plalntUEs,  under 
BeT.  Bt.  Tex.  arts.  S4s,  to  hold  the  as- 
signor of  a  non-negotiable  instrument  as 
surety,  must  use  diligence  to  collect  the  same, 
and  parol  testimony  is  inadmissible  to  prove 
that  the  assignor  of  sutdi  Instrument  has  re- 
leased the  holder  from  his  obligation  to  use 
diligence  to  collect  It;  and  where  no  suit  had 
beeu  brought  thereon  nntU  the  third  term  of 
court  after  the  cause  of  action  against  such 
indorser  bad  accrued,  and  no  excuse  for  such 
delay  had  beeu  alleged  in  the  oricnnal  petition, 
panu  testimony  Is  not  admisuble  to  prove 
that  defendants  relessed  plaintiffs  from  their 
obligation  to  use  suoh  dlllgenoe.— Kampmaan 
TrWUUams,  (Tex.)  810. 

&  A  supplemental  petition  aTarring  that 


pliUntlfls  held  a  bill  of  excdianga  for  ooUection 
as  a  favor  to  one  of  defendants,  and  that  he 
never  instructed  plaintiffs  to  bring  suit  on  It, 
shows  that  plidnufls  did  not  own  the  instru- 
ment so  that  they  oould  soe  eU^her  the  aooept- 
or  or  indorser.— Id. 

Ordinances. 

See  MimtdpcU  CorporaUont,  1-5. 

Puttea. 

Assignee  of  oontraot,  see  AoUrood  Com- 
panies, 11. 

In  ejectment,  see  SJectmerOt  1. 

Suits  by  minors,  see  Bali/nad  Cam^paniet,  88. 

To  compel  enf  oroement  of  ordinance,  see  Mattr 
damus,  l. 

Who  oonclodsd  by  decree,  see  PartMon,  8. 

FABZZnON. 

Jnrlidlotlon. 
1.  Until  the  administration  of  an  estate  Is 

(dosed,  the  oounty  court  In  Texas  has  exclu- 
sive jurisdiction  to  decree  a  partition  of  the 
lands  of  the  estate  among  the  neirs,  when  the 
tiUe  is  clear  as  among  them,  and  there  are  no 
adverse  olaims  by  third  persons.— Branch  r. 
Bsnrlck,  (Tex.)  S39. 

Setting  aalde  decree — Bighta  of  pur- 

ohaser. 

9.  When  a  decree  In  partition  is  set  aside, 
and  a  new  decree  entered  at  the  same  term  as 
the  former  decree,  and  a  party  who  receives 
less  land  by  the  seoond  decree  tnan  by  the  first 
appears  and  objeots  to  the  prooeedlngs,  such 
second  decree  Is  binding  upon  his  vendees, 
who  purchased  after  tlie  first  decree  was  ren- 
dered, and  before  any  steps  had  been  tsken  to 
Mtltadde.— EUbaipT.Blltotl^  p^)i8d. 


FABTNEBSHIP. 
Between  corporations,  see  CcrponMontt  4, 8. 

Wliat  oonstltateB. 

1.  An  agreement  among  a  number  of  oorpo- 
ratkMia  engaged  in  manniaotaring  ootton-seed 
cdl,  to  amok  a  ocnnmittee  composed  of  repre- 
sentatives  from  eaoh  oorporatlon,  and  to  torn 
over  to  such  committee  the  properties  and  ma- 
chinery of  eaoh  oompany,  to  be  managed  and 
operated  by  the  coinmlttee  for  the  common 
benefit,  the  profits  and  losses  to  be  shared  in 
agreed  proportions,  and  the  arrangement  to 
last  for  a  specified  time,  is  a  oontraot  ofpart- 
nership.  —  HallMy  T.  Ansnar  OU-Worim, 
(Tann.)896.* 

Authority  of  partner. 

2.  A  release  executed  by  one  partner  for  and 
in  the  name  of  bis  firm,  discharging  a  bank 
from  liability  for  a  penalty  recoverable  from 
it  by  the  firm  under  act  of  congress  prescrib- 
ing the  rate  of  intercKt  national  banks  may 
charge,  and  subjecting  them  to  penalties  for 
receiving  usury,  is  bimling  on  the  firm,  though 
,  the  other  members  were  not  willing  that  a 
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Mttlement  should  be  made,  prorlded  the  bank 
had  DO  notice  that  the  action  of  the  partner 
was  fraudulent.— Stont     BinnlB  NaL  Bank, 

(TerTsoe. 

8.  Where  a  release  of  the  legal  right  of  a 
firm  to  recover  a  penalty  for  usury  paid  by  it 
in  discharge  of  Its  moral  obligation  to  par 
the  debt  on  whioh  %ba  nmry  was  paid,  anon 
release  will  not  be  deemed  fraudulent  because 
executed  by  one  of  three  members  of  the  firm 
in  opposition  to  the  desires  of  the  others, 
though  their  opposition  was  known  to  the 
creditor  at  the  Ume  tfae  release  was  given.— Id. 

4.  Where  a  firm  name  is  used  as  surety  for 
a  third  person,  the  presumption  is  that  such 
use  of  the  firm  name  is  outside  the  firm  busi- 
ness, and  the  burden  of  proving  assent,  estop- 
pel, or  ratification  Is  on  the  person  asserting 
the  liability  of  the  partners  who  have  not 
signed.— Fcnre  v.  Hittscm,  (Tax.)  392. 

Aoooimting — Parohase  of  firm  prop- 
erty by  partner. 

5.  Plaintiff,  defendant,  and  two  others,  be- 
iiw  each  tiie  owner  of  an  undivided  one-f  onrth 
Interest  in  a  tract  of  land,  formed  a  partner- 
ship for  mining  purposes,  putting  in  the  land 
as  capital  stocK,  ana  agreemg  to  contribute  a 
specific  sum  as  working  capital.  Plaintiff  and 
the  two  others  executed  mortgages  on  their 
interest  to  secure  their  lodivlaual  debts,  for 
which  neither  defendant  nor  the  firm  was  lia- 
ble, under  which  the  land  was  sold,  and  bought 
by  defendant,  who  sold  it  again  at  a  large 
profit.  Held,  in  an  action  to  recover  a  share 
of  Sttoh  pn^t^  that,  the  sale  being  for  the  in- 
dividual debts  of  the  partners,  defendant's 
purchase  did  not  inure  to  the  benefit  of  the 
firm,  and  that  he  was  not  liable  to  i^aintifl  for 
Buob  profit.— Bouqnatte  t.  Byan,  (Ey.) 

 Payment  of  firm  debts  by  jart- 

nec. 

6.  A  partner,  on  voluntarily  paying  firm 
debts  out  of  his  Individual  means,  does  not 
thereby  become  a  creditor  of  the  firm  to  the 
amount  so  paid,  as  partnership  debts  are  joint 
and  several  He  has  only  the  right  to  bring 
such  payments  into  the  partnership  aocounts, 
and,  after  payment  of  other  debts  due  by  the 
firm,  to  be  credited  therewith  in  a  settlement 
between  the  partnAre.— I^ywis  t.  Hurray, 
(Ho.)  170. 

Frivate  oreditors. 

7.  By  the  joint  act  of  all  the  partners,  part- 
nership property  m^  he  applied  to  the  pay- 
ment of  a  debt  of  an  individual  member  of  the 
firm,  if  it  be  done  in  good  faitii,  and  not  for 
fraudulent  purpoaea.— Seztott  t.  Anderaon, 
(Ho.)  664.» 

8.  On  sheriff's  sale  of  the  undivided  interest 
of  a  partner  in  firm  property  for  his  individ- 
ual debt,  it  is  the  duty  of  the  purchaser  to  see 
Uiat  there  are  no  unsatisfied  partnership 
debts,  as  he  acquires  only  such  interest  In  the 
property  as  would  remain  in  the  execution  de- 
fendant after  their  satlsflaotlon,  — UcCatohon 
V.  Davis,  (Tex.)  123.* 

9.  Indmdualoreditorsof  a  i>artner  who  ad- 
ministered the  partnershipestateon  tfae  death 
of  a  former  partner  cannot  l>e  conaidored  par- 
ties or  privies  to  tlw  order  of  distribntLon  of 


the  firm  assets,  the  admlnlitering  partner  be- 
ing alive  at  tfae  date  of  the  order,  aadhia  indi- 
vidual estate  not  being  in  li^uidatioa  ■ — I^yocs 

v.  Hurray,  (Ho.)  170. 


PATUUNT. 

What  oonstitates. 

1.  In  an  actdon  for  the  balance  due  on  the 
purchase  money  of  certain  notes  purchased  of 
plalntitTs  agent  by  defendant,  wno,  ignorant 
of  the  fact  of  the  agency,  bad  paid  for  them 
in  part,  and  had  claimed  a  debt  due  him  from 
such  agent  as  payment  of  the  residue,  not, 
however,  pleading  such  claim  as  a  set-off,  a 
Cham  Uiat  if  the  Jury  find  Qiat  defendant 
punmased  the  notea  of  plaintiff's  ageufe,  aaUl 
paid  for  them,  not  knowing  the  fact  of  the 
agency,  defendant  la  not  liable,  is  erroneous 
as  leading  the  jury  to  believe  that  the  debt 
due  defendant  could  operate  as  rart  payment 
of  defendant's  debt  to  plaintiff. — Quinn  v. 
SeweU.  (Ark.)  182. 

3.  It  is  no  defense  to  an  action  of  debt  that 
defendant  had  applied  a  debt  due  him  from 
plaintiff  to  extinguish  tfae  debt  sued  on,  and 
had  so  informed  plaintilF;  such  counter-debt 
not  being  pleaded  as  a  setoff.— Id. 

Presumption  of  payment. 

3.  S.  soldlaadtoA,e»ontlivtohimabond 
binding  her  to  convey  to  him  on  payment  of 
tfaree  notes  executed  by  him ;  on  suit  on  the 
first  note,  judgment  was  obtained,  and  the 
land  sold  to  B. ;  B.  oonvwed  to  C,  and  on  C's 
death  the  land  was  sold  by  his  administrator 
to  plaintiff;  8.  sued  on  the  saoond  note,  but 
the  execution  issued  on  the  JndgmMit  was  ra- 
tamed  satisfied;  salt  was  also  brought  on  the 
third  note,  bat  was  dismissed;  a  deed,  pur- 
porting to  convey  the  land  to  C  In  considera- 
tion oia  sum  the  aggregate  of  the  three  notes, 
was  produced  as  evidence  of  receipt  of  the 

fiurcnase  money;  and  the  evidence  showed 
hat  C,  and  after  him  plaintiff,  had  been  in 
uninterrupted  possession  fori?  years.  Held, 
that  plaintiff  had  a  good  title,  and  that  the 
purchase  money  bad  been  fully  paid. — ^Horris 
T.  Blilns,  (Tex.)  SIK. 


FEBJUBT. 

What  ooiiBtitutea — Jttrisdiotlon. 

1.  Where  one  accused  of  two  murders  has 
fled,  and,  having  been  extradited  for  one  id. 
them,  is  Indioted,  and,  without  objeoticni,  tried 
for  the  other  before  a  court  which  has  juris- 
diction of  the  subject-matter,  false  testiioony 
therein  is  ground  for  a  ohaige  of  pecjury.— 
Cordway  v.  State,  (Tex.)  870. 

Sridenoe. 

2.  On  a  trial  of  defendant  for  petjniy,  in 
testifying  upon  a  murder  trial  t&at  the  de- 
ceased was  aimed  when  shot,  his  testimony 
at  the  inquest,  which  Is  not  corroborative  of 
that  adduced  at  the  trial,  and  hts  statement 
the  day  after  the  murder  thai  deceased  wu 
unarmed,  are  admisriblB  to  sfaow  the  faUtij 
of  his  testimony,  upon  wbioh  tiie  peiiai;  u 
assigned.— Id. 
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Bee,  also,  BUI,  1;  FraudulmtConr 

veyaneea,  8,  9;  Negligenoe,  8, 4. 

Actions  by  and  agaliut  corporations,  see  Cor- 
porations, 7,  8. 

Amendment^  see  Carriers,  9. 

Answer,  see  I-nJunctl/iTi,  S. 

Of  custom,  see  Cuntom  and  UtOQe. 

Pleadiog  and  proof,  Tarlaoce,  see  J^eotmmt, 
a ;  Matter  and  Seruunt,  19. 

Surplusage. 

1.  Where  a  pleading  contains  details  wbiob 
might  well  have  been  omitted,  bnt  which 
merely  Indicate  the  scope  of  the  testimony  to 
be  introduced,  they  cannot  injure  the  opposite 
party,  and  it  is  not  material  error  to  overrule 
exceptions  to  them.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Pool,  (Tex.)  536. 

8.  In  an  action  before  a  justice  on  an  ac- 
count, an  answer  denying  tne  correctness  of 
the  account,  end  averring  "that  plaintiff  is 
Indebted  to  defendant  for  falling  to  comply 
with  bis  contract,  *  *  *  to  bis  damage  in 
the  sum  of  five  thousand  dollars,  which  de- 
fendant now  pleads  in  abatement  against 

rilainUfTs  claim,  if  be  has  any,  buff  aau  no 
ndgment  aninst  pUntUr,  bnt  reaervM  Us 
rlgnt  to  sue  lor  snob  damages  in  the  court  hav- 
ing jurisdiction  thereof,  and  that  the  material 
In  ute  account  sued  upon  is  part  of  aut^  oon- 
tract, "  sets  up  a  good  defense  In  bar,  and  the 
admission  of  evloenoft  in  support  of  soch  an- 
Bwer  is  not  error.— Collins  r.  Dignowl^, 
(Tex.)  fti6. 

Beply. 

8.  Under  Rev.  St.  Tex.  art.  1197,  which  pro- 
vides that  any  special  matter  of  defense 
pleaded  by  defendant  shall  be  regarded  as  de- 
nied unless  expressly  admitted,  where  the 
coverture  of  a  female  defendant  is  pleaded, 
1*16  fact  is  In  Issue  without  a  general  oeidaL— 
iirooks  V.  Pegg,  (Tex.)  B96. 

Amendment. 

4.  Under  Rev.  St  Tex.  art.  1199,  providing 
that  pleadings  may  be  amended  by  leave  m 
court,  on  su^  terms  as  the  court  may  pre- 
scribe, before  the  parties  announce  themselves 
ready  for  trial,  and  not  thereafter,  acourt  can- 
not, wlthont  any  showing  of  surprise  or  Injury 
by  the  rulings  of  the  court,  or  that  the  party 
has  a  meritorious  cause  of  action  or  defense, 
after  announcement  of  ready,  allow  pleadings 
to  be  amended  as  a  matter  of  course. — Harris 
V.  Spence,  (Tex.)  813. 

5.  Under  that  act,  a  refusal  of  the  court  to 
allow  plaintifl  to  flle  a  repUoatlon  to  a  plea  of 
limitation  in  treapass  to  try  title,  showing 
that  plaintilTs  grantor  was  a  married  woman, 
whose  coverture  had  continued  longenoughto 
prevent  the  bw,  after  counsel  had  closed  ibeir 
argument  to  the  jury,  was  proper.— Heflln  v. 
Bums,  (Tex.)  48. 

Waiver  of  defects. 

li.  Failure  to  have  the  court  act  on  a  plea  in 
abatement,  when  the  case  is  called  for  uial,  is 
a  waiver  of  the  plea,  and  it  cannot  afterwards 
be  renewed,  nor  can  there  be  error  in  the  ml- 

V.8S.W.— 64 


log  of  a  court  on  such  abandoned  pleading. — 
Stevens'  Bx'rs  v.  Lee,  (Tex.)  40. 


POWERS. 

Presumption  of  existence. 

1.  An  instruction,  in  effect,  tiiat,  from  great 
lapse  of  time  (nearly  80  years)  and  the  cir- 
cumstances attending  the  title  sought  to  be 
established,  the  jury  may  find  that  a  power  of 
attorney  existed,  authorizing  a  conveyance 
made  by  persons  purporting  to  be  attorneys 
in  fact,  although  snob  power  cannot  now  be 
^ro^ce^is  correct— Harrison  t.  HcHurray, 

Constmotion. 

2.  Where  testator's  will  gives  his  executrix 
power  to  sell  any  portion  of  his  estate,  not  de- 
vised to  his  ohil^en,  the  power  is  unrestricted, 
eroept  as  to  property  specifically  devised  to 
said  ohUdren.— White  T.  Guthrie,  (Ey.)  274. 


FRAcnoB  nr  oivil  oasbs. 

Bee,  also.  Appeal;  Costs;  Exceptions^  Bill 
of;  Jury;  New  Trial;  Pleadhiu;  Removal 
of  Causes;  Tiial;  Witness;  WtUs. 

Dismissal — Limitation. 

1.  The  plaintiff  In  an  action  to  recover  land 
died  September  »^  im,  and  the  case  was  dis- 
missed in  December,  1S79.  Before  bto  death 
he  bad  conveyed  the  property  to  his  son.  No 
application  was  ever  made  by  his  representa- 
tives, nor  by  his  son,  to  set  aside  the  order  of 
dismissal.  Held,  that  as  to  them  the  order  of 
dismissal  was  final  and  valid ;  and,  as  the  ac- 
tion was  not  prosecuted  to  effect,  It  did  not 
stop  the  running  of  the  statute  of  imitations. 
—Harrison  v  McMurray,  (Tex.)  612.  ' 

Filing  pleadings. 

a.  Plaintiff,  on  the  fifth  day  of  the  term, 
moved  for  jud^ent  by  default,  when  an  at- 
torney stated  that  he  had  been  retained  in  the 
case,  and  asked  leave  to  file  an  answer  tortii- 
with,  which  was  refused,  and  plaintdfTs  mo- 
tion was  granted.  Held,  that  under  Rev.  St 
Tex.  arte.  1268,  1280-1282,  he  was  entiUed  to 
the  whole  of  the  fifth  day  in  which  to  file  his 
answer,  and  that  the  judgment  was  erroneous. 
Rallwn'  Co.  r.  Scott,  W  Tex.  505, 1  S.  W.  Rep. 
063,  folfowed.— Bowe  t.  Spencer,  (Tex.)  00. 

Freferencee. 

Bee  Assignment  for  ilsnQlt  of  Credttora, 

8-10. 

ZVoBumptioii* 

Of  jurisdiction,  see  Judgment,  IL 

payment,  see  Payment,  3 
On  appeal,  see  AppeeU,  29-88. 


FXLCN'OIPAIj  Ain)  aqent. 

D^egation  of  agency,  see  Mortgaga,  5. 
Set-off  against  agent,  aee  Payment,  1 
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Batlfloation. 

1.  Where  a  coaveranoe  is  made  hy  one  act- 
ing onder  nn  allegrea  power  of  attorney,  a  sub- 
sequeat  conveyuice  to  tlie  same  grantee  by 
the  owner,  for  tiie  nominal  oonsideration  of 
one  dollar,  alttiough  it  does  not  purport  to  be 
a  ratlfloation  of  the  act  of  the  alleged  attorney , 
must  be  prenuned  to  have  been  Intended  for 
that  purpose.— Talbeit  t.  DbU^  (Tex.)  680.* 

Anthorl^  of  uent 

3.  The  evldenoe  in  an  action  to  recover  for 
medical  services  showed  that  defendant, 
whose  wife  was  sick,  ordered  his  brother  to 
procure  a  certaiDphyucian  to  attend  her.  The 
brother  could  not  get  the  physician  required, 
and  so  engaged  plaintiff.  When  plaintiff 
reached  defendant's  house  the  latter  told  him 
the  trouble  was  over,  and  his  servicee  not 
needed.  Held,  that  the  evidence  did  not  show 
that  the  brother  so  exceeded  his  authority,  or 
such  a  repudiation  of  bis  aot  by  defendant,  as 
to  warrant  taking  the  case  nom  the  jvxj. 
— Bartlett  r.  Sparinnan,  (Mo.)  40B. 

FBIKOIPAL  AJSfD  SURETCY. 

See,  also,  BoU. 

liiability  of  surety,  see  Xxeeuton  and  Ad- 

mtolalrators,  a,  8. 
Baleaae  of  suretr,  see  Bail,  8-B. 
What  oonalitntea,  aee  StMand  and  WIJ^  & 

LiabOilT  of  sarety— Batopp^ 

1.  When  the  name  of  a  person  la  signed  to  an 

administrator's  bond  without  his  knowledge, 
and  afterwards,  and  before  its  approval  oy 
the  probate  oourt,  he  is  informed  thereof,  and 
does  not  object,  it  la  too  late  to  demand  relief 
thnu  Uahilltr  aftw  the  administrator  has  oom- 
mitted  waste. -fitate  t.  Hill  (Ark.)  401. 

3.  Where  the  sureties  on  the  bond  of  on  ex- 
ecutor, who  was  directed  to  hold  and  loan  out 
the  buaaoe  of  the  estate  for  the  payment  of 
certain  legacies,  at  periods  of  from  10  to  19 
years,  the  estate  being  otherwise  fully  admin- 
istered, brought  a  bm  in  equity  to  restrain 
the  misappropriation  of  the  amns  loaned,  on 
the  grouad  tliat  they  were  liable  on  the  exec- 
utor's bond,  and  the  legatees  filed  cross-bills 
seeking  to  make  them  so  liable,  but  alleging 
BO  breach  of  the  hood,  for  which  reason  the 
judgment  holding  the  sureties  liable  was  re- 
veraed,  the  aureubs  are  not  estopped,  on  the 
return  of  the  oase  and  the  filing  of  answers 
and  crosB-bilis  by  the  legatees  presenting  a 
cause  of  aotiot^  to  set  up  that  the  fund  In 
question  Is  bold  the  executor  as  trustee, 
and  that  their  liability  has  therefore  ceased. 
—Allen  V.  Kennedy,  (Ky.)  SXL 

 Co-surety. 

8.  The  fact  that  lands,  descended  to  the 
heirs  of  one  or  two  deceased  sureties,  were 
partially  exonerated  from  liability  for  a  debt 
by  personalty  having  been  paid  over  to  dis- 
tributees, for  which  refanding  bonds  were 
taken,  in  accordance  with  Code  Tenn.  U  3316, 
2817,  does  not  operate  as  a  payment  ot  any 
part  of  the  debt,  or  affect  tne  right  of  the 
creditor  to  collect  the  whole  of  his  debt,  not 
actually  paid,  from  the  o^er  aurefey.— Max- 
weU  V.  Smith,  (Tmui.)  840. 


Belease  of  wortitj. 

4.  When  the  county  oourt  dismisses  an  ap. 
peal  from  a  conviction  in  a  justice's  court,  be- 
cause ot  insufflcienoy  of  the  appeal-bond,  and 
remands  appellant  to  the  custody  of  the 
Bherilf  until  the  fine  imposed  by  thejustice  is 
paid,  as  provided  for  in  Code  Crim.  Rw.  Tex. 
art  816,  the  anreties  on  the  appeal-bond  are 
distdiarged.— Childers  v.  State,  (Tex.)  S9s; 
Fhipps  T.  State,  fTex.)  938. 

6.  In  a  suit  against  a  surety  on  a  note,  neg- 
ligenoe  of  the  holder  in  collecting  the  oote, 
and  in  selling  certain  whisky  left  as  collateral, 
is  not  shown,  so  as  to  discharge  the  surety, 
when  it  appears  that  the  whis^  was  sold  at 
its  full  market  value,  though  defendant  testi- 
fies that  It  was  worth  to  nlm  greatly  more 
than  it  was  sold  f  or.— Olllon  t.  ^ntncsy  Nat. 
BankJKy.)  198. 

6.  wlieie  defendant  is  snie^  (ma  note  held 
by  a  bank,  reproaootations  hr  Uta  incsident, 
three  monua  after  defendant  oecame  surely, 
that  he  would  not  hold  defandaat,  aa  the  eolr 
lateral  would  be  sufflcieut,  will  not  discharge 
hini.-Id. 

7.  InaauitagainataBDre^onanote,inui7 
in  the  note  cannot  affect  the  surety  where  the 
claim  of  the  payee  amounts  to  more  than  the 
note  for  wMoh  the  surety  is  bound. — Id. 

8.  A  purchaser  of  mortgaged  lands  at  judi- 
cial saw  paid  a  price  sufScient  to  satisfy  the 
mortgage  and  accrued  taxes,  executing  bonds 
witii  aure^  for  the  pnrohase  moneiT.  Boiug 
unable  to  psy  the  bonds,  be  and  toe  surety 
sorrendued  uie  lands  into  court  to  be  resola 
On  the  second  sale,  t^e  amount  realised  was 
insufficient  to  pay  the  mortgage  and  taxes. 
Heldt  tliat  the  mortgagee's  fadure  to  issue  ex- 
ecution upon  the  bonds  for  the  defidatcy 
within  one  year  after  maturity  did  not  roteaaa 
the  surety;  the  delay  having  been  at  the  tat- 
ter's inatanoe,  to  enable  hitu  to  contest  the 
claim  for  taxes,  and  be  having  oneed  in  writ- 
ing to  remain  bound.— Ct^  of  XouisviUe  v. 
Kayo,  (Ey.)  609. 

9.  In  such  case  the  purchaser  at  the  second 
sale  excepted  to  the  report  of  sale  because  of 
the  accrued  taxes.  It  was  ordered  that  he  pay 
the  purchase  money  into  oourt,  a  sum  suffi- 
cient to  pay  the  taxes  to  be  there  held.  The 
dty  of  Ii.,  claiming  Uie  taxes  as  due  to  itself, 
was  allowed  to  withdraw  the  fund.  Hetd, 
that  the  city,  not  being  a  party  to  the  suit,  bad 
no  right  to  withdraw  the  fund,  as  the  surety, 
being  liable  to  the  mortgagee  for  the  excess 
of  the  proceeds  of  the  first  sale  over  that  of 
the  second,  should  be  allowed  to  contest  Itt 
claim,  and  that  it  was  properly  required  tora> 
turn  the  fund. — Id. 

FromiBaory  Notea. 

See   egotfoMa  ZmtriMiMiCfc 

FDBLZO  UUVBS. 

Lease  of  county  lands,  see  Countries,  9; 

Grants  to  railroad  companies. 

1.  Theaotofoongressof JunelO,18!^grant. 
Ing  certain  public  lands  in  Miasouri  to  tiia 
state,  for  the  purpose  of  aiding  In  the  ooa- 
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atmoUon  of  the  Hannibal  &  St.  Joseph  Bail- 
road,  passed  the  title  to  the  state  in  prcesentiL, 
thooKQ  sach  title  was  uot  perfected  uDtll  the 
doflolte  location  of  the  road;  And  the  subse- 
quent entry  of  a  portion  of  such  lands  in  the 

Sublic  land-ofBce,  and  the  grant  of  a  patent 
lereto,  were  invalid.  Following  Wright  v. 
Gish,  6  S.  W.  Rep.  704.  —  Wright  v.  Howe, 
(Ho)  661. 

2.  A  designation  of  lands  under  act  Tex. 
Feb.  i,  1854,  incorporating  the  Memphis,  El 
Faso  &  PacaSo  Railroad  Company,  and  grant- 
ing it  all  vacant  lands  wiUiin  eikht  miles  on 
each  side  of  the  extension  lioe  of  its  road,  la 
sufficient  which  describes  the  line  of  the  road 
as  exteoding  from  a  given  point,  a  oertaln 
course  and  distance,  to  another  pomL  and  af- 
fords all  information  necessary  for  the  exact 
location  of  the  line,  though  no  actual  survey 
was  made,  under  section  15  of  said  act,  which 
provides  tiiat  all  the  vacant  public  land  within 
eight  miles  of  each  sid«  of  the  extension  line 
of  said  road  shall  be  exempt  from  location  or 
entiT  fr(»n  and  after  the  time  when  such  line 
shaU  be  designated  by  survey,  recognition,  or 
otherwiM.— Houston  A  T.  C.  By.  Co.  T.Texas 
&P.  B7.  Co.,  (Taz.}»8. 

liooation  of  oertlflcate. 

8.  A  survey  was  made,  recorded,  and  re- 
turned to  the  general  land-office,  together 
with  the  certificate  authorizing  it,  and  reject- 
ed by  the  board  created  by  act  Tex.  Feb.  4, 
1S5S,  (Fasch.  Dig.  art.  873  et  seq.)  On  appeal 
to  the  district  court  It  was  declared  valid,  but 
the  judge  omitted  to  indorse  his  approval  on 
the  oertlflcate,  as  required  by  the  same  act,  so 
thatno  patent  ooulduaoe  thereon.  Held,  that 
the  obstacle  was  removed  by  Qen.  Laws  1871, 
p.  61.  (Fasch.  Dig.  7069;  Rev.  St  art.  8921,) 
providing  that  patents  should  issue  on  sur- 
veys made  under  valid  oertiflcatea  on  file  in 
the  general  lamd^oflkMk  —  Slek^  t.  Epps, 
(Texiia*. 

4.  Where  a  location  under  a  land-grant  oer- 
tlflcate was  rejected  by  commissioners  act- 
ing under  act  Tex.  Feb.  4, 1858,  (Fasch.  Dig. 
art.  873,)  and  during  the  pendency  of  an  ap- 
peal from  such  r^eotlnt,  under  the  same  at^ 
deifenda&t'a  gmtor  loonedon  theaome  lamd, 
taking  the  ounoes  of  his  title  b^g  superior 
to  pluntifTs,  defendant  is  chargeable  with 
constructive  notice  that  plaintiff  was  equi- 
table owner  as  against  the  state,  and  cannot 
oonvlain  that  1^  Rev.  St.- art.  8SB1,  certain 
defeeta  prerenUng  the  Issuanoe  to  plaintiff  of 
a  patent  were  removed.— Id- 

fi.  Where  a  location  had  been  made  under  a 
valid  oertlfioate,  and  defendant's  grantor  lo- 
cates on  the  same  land,  believing  tne  first  lo- 
cation to  be  invalid,  but  having  constructive 
notice  to  the  contrary,  in  the  absence  of  proof 
that  defdndant  paid  s  valuable  consideration, 
hla  claim  as  Innocent  pnrobaser  cannot  be  con- 
^dered.— Id. 

e.  Where  plslntHTB  grantors  had  obtained  a 
land-grant  oertlflcate  in  1K17,  made  location 
thereunder,  and  endeavored  to  prooore  a  pat- 
ent until  suit,  in  1878,  against  defendant^ 
whose  grantor  had  located  on  the  same  land 
In  1803,  defendant  cannot  maintain  title  on  the 
ground  of  abandonment  of  plaintilps  olaim. 


7.  One  Burrell  located  a  land  certificate  in 
1888,  but  the  patent  by  mistake  was  issued  to 
Barrett.  Defendant  purchased  the  Interestof 
BurrelLandheldpoBsession  sincel876.  Hcldy 
under  Const.  Tex.  art.  14,  8  3,  which  provides 
that  "all  genuine  land  certificates  heretofore 
or  tiereaf  ter  issued  shall  be  located,  surveyed, 
and  patented  only  on  vacant  and  unappropri- 
ated public  domain,  and  not  upon  any  land 
titled,  or  equitably  owned  under  color  01  title, 
from  the  aover^gn^  of  the  state,  evidenoe 
of  the  appropriatuin  of  which  Is  on  the  county 
records  or  in  the  general  land-offioe,  or  when 
the  appropriation  IS  evidenced  by  the  occujpsr 
tion  of  the  owner,  or  of  some  person  holding 
for  him, "  that  such  located  land  was  "  titled, " 
and  a  subsequent  location  thereof  made  m 
1884  was  void^  thowh  the  Barrett  patent  was 
afterwords  canoelM.— Wlnsor  v.  O'Connor, 
(TexA6l9. 

8.  Where  there  are  two  conflicting  surveys, 
and  the  evidence  of  a  surveyor  who  ran  the 
Unas  of  both  showed  with  reasonable  certainty 
the  true  location  of  the  disputed  boundary  to 
be  as  d^med  plaintiff,  ud  there  Is  no  ert 
dtmce  to  establish  a  different  line,  judgment 
should  be  for  plaintiff.— Houston  v.  wown. 
(Tex.)  818. 

Qui  Tarn  and  Fenal  Actloxuk 

Obstructing  highways,  see  Highwav$,  4. 
Polling  down  fences,  see  Femcea. 


RAHiBOAD  OOMFAIOES. 

Condemnation  proceedings,  see  Eminent  Do- 
main. 

Injuries  to  em^oyes,  see  Matter  and  Seny 

ant. 

Liabilities  as  carriers,  see  Carriers. 
Bailroad  land  grants,  see  ConaUtutUmdlLaw, 
2;  Public  Irtinds,  1,  2. 

ContraotB  with  offioen  and  em- 
ployes. 

1.  Bev.BL  Ho.  $818.  provides  that  no  (dBoer 
or  employe  of  any  railroad  corporation  shall 
be  interested  in  furnishing  supplies  to  such 
company,  nor  in  the  buslniesa  <A  transporta- 
tion, as  a  «f^n'<*»>  carrier,  ot  freight  or  pas* 
sengers  over  the  works  owned,  leased,  or  op- 
erated by  the  company  of  which  be  is  offloer 
or  employe.  Plaintiff  was  stock  agent  of  de- 
teodant,  a  rail w^  corporation  existing  unAiet 
the  laws  of  Missouri,  and  operating  a  road  in 
Texas;  and,  while  so  employed,  he  made  a 
oontraot  with  defendant  whereby  be  leased 
tor  a  term  of  jvars  cer^in  of  defendant's 
stock-yards  In  Texas,  defendant  to  pay  him 
one  dollar  per  car  for  loading  and  unloading 
stock,  for  which  he  was  to  furnish  forage,  to 
be  charged  agalnat  shippers,  and  collected  by 
him.  Held,  that  the  contract  of  leaae  was 
void  under  the  Hissoori  statute.— Rns  r.  XIs- 
•ouri  Pao.  Ry.  Co.,  Cter.)  688. 

CoxutraotiCHi  of  road. 

3.  In  an  action  against  a  railroad  company 
for  negligence  in  so  constructing  Its  road-bed 
as  to  dam  up  and  hold  water  on  plaintifl'B 
land,  which  lay  between  defendant's  rood  and 
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s  river,  oanrinff  tiie  destruction  of  pltinUfTa 
crop*,  the  peUuon  alleged  that  the  crops  were 
ooltlTated  dt  piaiwmt  tnd  his  tenaDt.  On  the 
trial  plaintiff  was  permitted  to  prove  the  de- 
■tructlOD  of  crops  tn  whloh  the  tenant  was 
not  interested.  Held,  that  the  avermenta 
as  to  the  cultivation  of  the  destroyed  oroiw  by 

glalutifl  and  his  tenant  limited  the  evraenoe 
>  such  crops  only.— Oulf,  C.  ft  B.  F.  By.  Go. 
V.  McGlowan,  (Tex.)  57. 

8.  It  was  error  to  permit  plaintiff  to  prove 
that  defendant's  road-bed  was  nwligenUy 
oonstmcted  at  a  point  six  or  seven  milea  above 

SlalntUTs  form,  which  caused  the  water  to 
ow  back  aoroes  Uie  ohannd  of  tiie  river,  and 
on  plaintiff's  land,  when  the  specific  acts  al- 
leged in  the  petition  tor  damages  weze  the 
negligent  oonstractton  of  the  road-bed  ad- 
joining the  lands  upon  wlilali  the  crops  were 
growing,— Id. 

Uunioipal  aid. 

4.  Under  Const.  Ho.  1805,  and  Oen.  St.  Mo. 
1886,  I  17,  aathorixing  county  oonrts  to  sub- 
Borlbe  stock  to  railroads  upou  two-thirds  of 
the  qnalifled  voters  of  the  county  voting  there- 
for, two-thirdsof  the  qnallfled  voters  as  shown 
by  the  registration  books  is  meant,  and  not 
two>thirds  of  those  actually  voting;  uid, 
where  two-thirds  of  the  registered  voters  do 
not  vote  in  favor  of  the  proposition,  the  order 
of  the  county  court  subscrihing  for  the  stock 
is  without  authority.— State  v.  Harris,  (Uo.) 
7M. 

Iiease  of  road. 

5.  A  ndlwayooinpany  cannot,  without  legis- 
lative authority,  lease  the  right  to  use  its  road 
so  as  to  absolve  Itself  from  its  duties  to  the 

gabUo.  Following  Railroad  Co.  v.  Korrla,  8 
.  Vr.  Rep.  467.— XntMnational  ft  Q.  Jf.  B.  Co. 
V.  Ecfcford,  (Tex.)  679.* 

6.  In  an  action  for  damages  against  a  rail- 
road company  for  kllUng  a  cow,  it  appeared 
titat  the  road  on  which  the  Injury  occurred 
was  operated  at  the  time  by  d^mdant  as  8Uo> 
cesser  of  a  company  whose  charter  prescribed 
a  limltatiou  of  six  mouths  within  which  such 
actions  could  be  brought,  but  that  the  road 
was  originally  owned  by  another  company, 
whose  charter  did  not  contain  such  limitation. 
Meld,  in  the  absence  of  avldenoe  as  to  the 
terms  under  which  defendant  held  posasaaion, 
that  It  must  be  presumed  tiiat  the  road  was 
operated  under  authority  of  the  charter  of  the 
company  originally  owning  the  same;  that  the 
fact  that  such  company  stiU  has  a  corporate 
existence  shows  that  it  retains  ui  interest  in 
the  road ;  and  that  such  aotion  may  be  main- 
tained if  commenced  within  one  year  after  the 
cause  arose.— Kentooky  Cant.  B.  Co.  v.  Kin- 
ney, (Ky.)  201. 

Bonds  and  mortgages. 

7.  In  an  action  against  a  railroad  company 
to  foreclose  an  eouitable  mortgage,  it  appeared 
that  plolatifl's  intestate  conveyed  a  certain 
line  01  railway  property  to  defendant,  the  pur- 
chase money  to  oe  secured  by  mortgage  on  the 
line  conveyed,  and  '*upon  such  proposed  ez- 
tensiona  as  the  company  owning  and  operating 
the  same  may  elect  to  include  in  such  mort- 
gage." At  a  stockholders'  meeting  it  was 
voted  to  Issue  bonds  of  the  same  <^ractar  aa< 


those  sued  on,  to  be  seemed  on  aQ  the  prop- 
erty of  the  company  from  H.  to  P.,  both  coa- 
structed  and  to  be  oonstrooted,  whiob  included 
the  only  extrosion  made  by  the  oompaoy. 
Held,  that  plaintiff's  equitable  mortgage  ex- 
tendra  to  the  part  of  the  line  afterwards  con- 
structed.— Texas  W.  By.  Co.  v.  Gtantiy,  (Tbx.) 
96. 

8.  In  an  action  against  a  railroad  oompaar 

to  foreclose  a  mortgage,  it  appeared  that 
plaintiff's  intestate  sola  defendant  a  oertsin 
railway  as  unincumbered  when  there  was  t 
right  of  way  still  nnaoquired.  The  evidence 
showed  that  the  directors  of  the  defendant 
company  knew  tikat  all  the  righta  of  way  had 
not  been  paid  for,  and  that  there  w<s«  small 
claims  that  the  Intestate  had  been  unable  to 
settle,  and  that  the  line  had  been  operated  for 
10  years,  and  no  aotion  for  the  land  over  which 
it  ran  or  for  damages  had  ever  been  broa^iL 
Held,  that  a  judgment  for  plaintiff  for  full 
amount  claimed,  was  proper.— Id. 

9.  Rev.  St.  Tex.  art  ^20,  enacts  that  no 
mortgage  of  a  railroad  company  shall  be  valid 
unless  authorized  by  resolution  adopted  by  a 
vote  of  two-thirds  of  all  the  stock  of  such 
company.  Tet  where,  in  pursuance  of  a  res- 
olution to  issue  bonds  secured  on  mortgage 
not  so  adapted,  a  contract  has  been  executed, 
and  the  company  has  had  the  benefit  thereof, 
it  is  estopped  to  deny  its  authority  to  make 
the  contract. — Id. 

10.  Where  plaintitFa  tnteetate  conveys  a 
railwwr  to  defendant,  and  agrees  to  accept,  as 
pert  of  the  ptirohase  mom:?,  bonds  secured 
mortgage  on  the  line,  plaintlfl  is  entitled,  the 
bonds  never  having  been  givui,  to  recover 
their  full  par  value,  though  tb^  are  below 
par  tn  the  market. — Id. 

Beoeivers  —  Eguitabto  owner  of 
bonds. 

11.  In  an  action  against  a  railroad  oompany 

for  the  amount  of  certain  bonds  which  de- 
fendant agreed  to  exeoate  In  consideration  of 
the  oonveyance  of  certain  property  by  ptein- 
tiff's  intestate,  it  appeared  tliat  iateetate  had 
assigned  his  interest  in  the  bonds,  which  were 
never  delivered,  to  tiilrd  persons,  that  Uw 
petition  alleged  Insolvency  of  defendaat,  and 
asked  that  a  receiver  be  i^pointed.  Hidd, 
that  the  court  properly  granted  the  relief 
asked,  and  ordwed  a  sale  of  the  property, 
holding  the  proceeds  until  tiw  eqaitaUe  own- 
era  of  toe  bonds  oould  setup  their  title  Ihatetty 
though  such  e«iiltabie  owoen  wwe  not  made 
partiea  to  the  suitr— M. 

NegUgenoe— Bridges. 

12.  In  an  action  against  a  railroad  oompany 
for  personal  injuries  from  a  falling  bridge, 
evidence  that  the  piles,  under  a  part  of  uie 
bridge  that  did  not  give  way,  leaned  down  the 
river,  and  were  braced  before  the  acddent,  is 
admissible  to  show  the  general  character  of 
the  structure,  the  weight  to  be  given  the  eri- 
dence  being  for  the  jury.— Boweu  v.  Chicago, 
B.  ft  K.  OBy.  Co.,  (Mo.)  380. 

Aooidents  at  orossiiigs. 

13.  Where,  in  an  aetion  against  a  railway 
oompany  for  personal  injuries  sustained  at  a 
crossing,  the  court  enbmitted  the  hypotbev 
leal  case  of  a  oollliilon  betweea  theenginaaad 
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SlftlntUfs'  wagtm,  and  ptalntilb  teitllled  Unt 
ley  thought  the  eafflne  BOniek  the  oxen 
drawing  the  wagon,  Uie  charge  is  not  mis- 
leading, to  the  prejndioe  of  defendant.— Gulf, 
C.  &  £  F.  By.  Co.  T.  Greenlee,  (Tex.)  120. 

14.  In  Boch  cmae  the  ooort  need  Dot  Instniot 
tlwt  It  was  plaintiff's  duty  to  look  and  listen 
for  approaching  trains,  but  It  laaufflcientto 
charge  that  he  mast  ezemdae  ordlmury  oare  to 
avoid  danger.— id.* 

16.  Where  one  la  driving  on  a  road  parallel 
to  a  rallw^  track,  he  ia  not  guilty  of  negU 
ffenoe  in  not  looking  for  approaching  trains  do- 
fore  he  dieoovers  a  cromiog,  hot  it  ia  autA- 
clent  if,  after  discovering  the  carosring,  he 
usoB  ordiaary  diligence  to  avoid  danger. — Id.* 

10.  And  an  instrucUou  that.  If  neither  party 
waa  guilty  of  negligence,  the  Injury  was  the 
result  of  accident,  and  no  recovenr  oau  be  had, 
is  not  prejudicial  to  defendant.— Id. 

 Contributory  negligence. 

17.  Where,  in  an  action  for  negligent  kill- 
ing, the  evidence  shows  that  deceased,  on  ar- 
riving at  defendant's  railroad  crossing,  saw 
its  train  moving  towards  him  at  a  distance  of 
40  paces,  and,  thinking  he  could  drive  across 
the  track  before  it  would  reach  him,  whipped 
np  his  horses  for  that  purpose,  and  was  klUed 
in  the  attempt,  a  clear  case  of  culpable  neg- 
ligence on  the  part  of  the  deceased  is  made 
out.— Istematlonal  &  Gt.  M.  By.  Co.  v.  Euehn, 
<Tex.)  484.* 

 PunltiTe  damages. 

18.  Flaintifl  attempted,  on  a  dark  night,  to 
cross  defendant's  track  on  a  village  street ; 
he  lacked  but  one  step  of  clearing  the  train 
when  struck;  the  train  was  running  on  a 
down  grade,  iqiproaching  a  flag  station ;  be- 
fore TeatdUng  the  crossing  the  i^r-biakes 
wei«  raleawd,  inoraaaing  the  speed  of  the 
train  to  17  miles  an  hour;  the  engineer  oould 
have  seen  pl^ntUt  and  slowed  the  train,  but 
was  not  looking  out,  and  did  not  see  plaintiff 
until  he  was  struck.  Held,  that  the  facte  es- 
tablished a  case  of  ordinary  negligence  only, 
and  that  a  judgment  for  punitive  damages 
shoold  be  reversed.— XiOoiaviUa  AJU.  R.  Go.  v. 
Boberta,  (Ey.)  4W.« 

 Obstruotions  to  view  of  track. 

19.  It  was  error  to  Itistract  the  jury  that  it 
is  negligence  in  a  railroad  company  to  permit 
brush  or  taU  weeds  to  grow  upon  its  right  of 
way,  so  as  to  materially  obstruct  the  view  of 
approaching  trains  hy  persons  about  to  cross 
Ito  track;  and  If  derendant  permitted  brush 
and  tail  weeds  to  grow  on  its  right  of  way, 
and  but  for  such  obstruction  the  injury  would 
not  have  happened,  defendant  was  liable, 
where  the  only  evidence  was  that  some  hack- 
berry  trees  were  growing  along  the  line,  from 
10  to  20  feet  outside  of  the  right  uf  way,  and 
that,  at  the  time  of  the  Injury,  ttiety  were  bare 
of  leaves,  and  were  no  obstruction.— Interna- 
tional Jk  Q.  N.  Ry.  Co.  v.  Kuehn,  (Tex.)  4S4. 

lojories  to  persons  on  track. 

30.  FlainUir  testified  that  he  was  struck  by 
a  train  at  a  point  where  a  highway  crossed 
def«adaat*a  txaok.  There  was  evidence  that 


none  of  his  bones  wwe  broken;  thathe  moved 
himself  after  he  was  struck,  and  before  he 
was  discovered ;  that  he  was  found,  unable  to 
move,  dO  feet  from  the  crossing;  that  his  hat 
was  found  some  distance  from  the  orossing; 
that  the  shook  rendered  bim  unconsoiouB  fitr 
a  time.  Held,  that  a  finding  that  he  was 
struck  at  the  crossing  was  not  against  the 
vtreigfat  of  evidence.— LoulBrtUe  ft  N.  R.  Go. 
V.  Roberta.  (Ky.)  4W. 

31.  Decedent  was  walking  on  defendant's 
track.  As  a  train,  approaching  him  from  be- 
hind, whistled  to  indicate  that  it  would  stop 
at  the  station  near  by,  decedent  went  upon 
the  side  track.  Tbe  switch  was  not  closed  at 
that  time,  but  as  the  train  passed  the  switch 
it  switched  ofT  a  car,  and  the  car  ran  on  it  by 
its  own  momentum.  The  engineer  endeav- 
ored, by  whistling  and  shouuBg,  to  atteaot 
decedent's  attention  to  tbe  detached  car.  The 
conductor  left  the  brake  on  the  detached  car, 
and  ran  forward  to  shout  at  decedent,  but 
failed  to  mate  him  hear,  and  before  he  could 
reg^n  the  brake  decedent  was  struck.  Held, 
that  decedent's  death  resulted  from  defend- 
ant's negligence,  and  the  refusal  of  the  trial 
court  to  instruct  the  jury  peremptorily  to  find 
for  defendant  was  not  error. — Louisville  &  N. 
R.  Co.  V.  Colman's  Adm'r,  (Ky.j  875.* 

23.  In  an  action  against  a  rulroad  company 
for  personal  injuries,  where  the  peu^n 
charges  that  the  place  of  injury  was  "near" 
the  regular  crossing,  and  plaintUPs  evidence 
shows  that  It  was  100  feet  distant  from  the 
street  onnsing,  at  a  temporary  opening  in  a 
train  of  cars  standing  on  the  track,  and  there 
ia  no  evidence  that  the  public  was  accustomed 
to  cross  there,  an  instrucUon  as  to  an  injury 
occurring  at  a  place  where  the  public  was  ao- 
customed  to  cross  is  erroneous,  as  not  confin- 
ing the  jury  to  the  injury  and  negligence  al- 
leged  in  the  petition.— Danlstrom  v.  St.  Louis, 
L  M.  &  S.  Ry.  Co.,  (Mo.)  777. 

28.  One  who  crosses  a  railroad  track  in  a 
city  at  a  point  100  feet  distant  frcnn  the  street 
crossing,  at  an  opening  in  a  train  of  cars  stand- 
ing on  the  track,  there  being  no  evidence  that 
such  opening  was  made  for  pedestrians  to 
pass  through,  or  that  it  was  ever  used  for 
that  purpose,  is  a  trespasser,  ud  crosses  at 
his  peril.— Id. 

24.  An  instruction  that  ''although  a  person 
may  be  improperly  or  unlawfully  upon  a  rail- 
road track,  that  alone  will  not  discharge  the 
company  *  *  «  from  the  observauoe  of 
reasonable  care,  and,  if  such  peiten  is  *  *  * 
injured,  tbe  company  will  be  responsible  if  its 
employee  could  have  avoided  the  accident  by 
tbe  exercise  of  reasonable  and  ordinary  oare 
and  watchfulness, "  should  be  qualified  by  the 
addition  of,  "after  discovering  the  danger  or 
I>erll  of  the  injured  person  on  tiie  track  at  the 
time,  or  if  by  the  exercise  of  ordinary  dili- 
gence his  peril  oould  have  been  discovered  in 
time  to  have  avoided  injuring  him.  "—Id. 

25.  An  instruction  that.  If  the  injury  was 
caused  by  the  negligence  of  defendant's  serv- 
ants,  as  charged  Id  the  declaration,  and  with- 
out any  greater  want  of  care  on  plaintiffs 
part  than  was  reasonably  to  be  expected  from 
a  person  of  ordinary  care  and  prudence  in  his 
situation,  pUUntifl  was  entitled  to  recover,  Is 
erroneous.— Id. 
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Injuries  to  persons  on  track — Bri- 

dence. 

30.  In  an  action  for  injury  caused  by  a  rail- 
road train,  the  engineer  swore,  at  one  trial, 
that  he  was  100  yards  from  the  plaiotifl  when 
be  first  saw  him,  and  at  the  second  trial  he 
swore  he  was  6U  or  00  feet  distant,  and  that 
he  saw  him  just  as  soon  as  he  could  from  the 
nature  of  the  ground.  The  mail  agent  on  the 
train  awore  ttaat  ha  aKw  plriptiff  on  the  ties 
asTeral  hundred  yards  aoHid  of  the  train. 
The  jury  found  speolally  that  plaintiff  was  at 
least  200  yards  from  the  engine  when  seen  by 
the  engineer.  HelA,  that  the  evidence  was 
aofDoient  to  sustain  the  rerdloU— Sibley  v. 
Batiiffe,  (Ark.)  m. 

27.  In  an  action  against  a  railroad  company 
for  negligently baoungatrainaffaiostatrack- 
repairer,  causiag  personal  injuries,  where  the 
evidence  is  coaBicting  as  to  whether  the  bell 
was  ruutf,  or  a  man  was  stationed  on  the  car 
furthest  I  rom  the  Murine  to  give  danger  sig- 
nals, the  Queatton  la  xinr  the  311x7,  and  an  in- 
atruotion  by  defendant  In  the  nature  (rf  a  de- 
nnrrer  to  the  evidence  la  properly  overruled. 
—KsOj  v.  Union  Ry.  &  T.  Co.,  (Ho.)  ISO. 

88  In  an  action  for  injuries,  by  defendant's 
train,  to  plaintlfl  while  repairing  the  track 
between  the  Union  depot  and  Eighth  street, 
in  St.  Louis,  an  ordinance  of  the  dty  regulat- 
ing the  rate  of  speed  of  trains  within  its  lim- 
its, and  providliw  for  tlie  giving  of  danger 
signals,  la  prop^ly  admlttedln  evidenoe.— Id. 

 Contribatory  negligenoe. 

so.  In  an  action  against  a  railroad  company 
for  personal  injuries,  instructions  are  prop- 
erly given  authorizing  a  recovery  for  plautift , 
DottnthHtMidlTig  his  contributor  Degllgence, 
If  defendant  knew  of  the  danger,  ami  by  the 
exercise  of  ordinary  care  could  have  averted 
the  injury  to  plaintiff,  or  If  through  the  care- 
lessness of  Its  employes  It  failed  to  discover 
the  danger  in  time  to  avert  the  injury. — ^Id.* 

SO.  In  an  action  against  a  railroad  company 
for  killing  platntdff's  husband,  it  appearedthat 
deceased  was  run  over  while  on  defendant's 
track,  that,  at  the  place  where  the  accident 
occurred,  the  train  could  have  been  clearly 
seen  approaching;  that  deceased,  without 
reasonable  care,  walked  on  the  track  in  front 
of  an  amiroaoblDg  train,  and  was  struck  down 
and  killed.  There  was  conflicting  evidence 
as  to  any  warning  having  been  given  of  the 
approaching  train.  Held,  that  it  was  error  to 
refuse  to  duirge  that  if  deceased,  just  befcnre 
the  accident,  stepped  on  the  track  In  front  of 
an  approaching  train,  which  he  could  have 
aeen  or  heard  had  he  looked  or  listened,  and 
that  he  went  on  the  track  without  looking  or 
Ustening,  and  was  struck  by  the  train,  then 
the  Terdiot  should  be  for  defendant,  unless  the 
jury  found  from  the  evidence  that  the  tn^n 
could  have  been  stopped  by  those  In  charge, 
by  the  exercise  of  ordinary  care,  in  time  to 
prevent  ttie  injury,  after  they  bec»me  aware, 
or  might  have  become  aware,  by  the  exercise 
of  ordinary  care,  of  the  peril  of  deceased. — 
Quentfaer  v.  St.  Louis,  L  H.  &  S.  Ry.  Co.,  (Mo.) 
871. 

81.  In  an  action  for  damages  against  a  rail- 
road company  for  injuries  sustained  by  pialn- 
tlft,  an  infant,  while  orosalng  defeudanVa 


trade  at  a  path  used  by  the  pubUc,  where  tbe 
evidenoe,  tnough  conflu;ting,  shows  tliat  there 
was  no  lookout  on  the  train,  and  that  no  warn- 
ing was  ^ven  of  Its  approach,  a  verdict 
a^nst  deienduit  will  not  oe  set  aside,  as  it 
was  for  the  jury  to  say  whether  plaintiff  con- 
tributed to  the  injury,  or  wbMher  defendant 
did  not  use  tliat  care  wnidi,  under  etrcum- 
stanoes,  should  have  been  used.— Honston  ft 
T.  C  Ry.  Co.  V.  Boorer,  (Tex.)  llfl.* 

83.  Where  there  is  evidence  of  oontribntotT 
negligence  on  the  part  of  one  killed  on  a  rail- 
road  traclE,  an  iustroction  ignoring  the  fjaot 
of  contributory  negligence  is  erroneous.— 
Guentber  v.  Bt  LouiL  L  U.  A  S.  Rj.  Ce., 

(Ma)  an. 

 Parties. 

83.  Mansf.  Dig.  Arlc.  S  6589,  provides  that, 
"when  any  person  shi^l  be  wounded  by  a  rail- 
road train  running  in  this  state,  tie  may  sue 
for  damages  in  his  own  name ;  or,  if  he  be  & 
minor,  his  father,  if  living,  may  sue;  mud,  if 
the  father  be  dead,  tiien  the  mother  mm  sue; 
and,  if  both  father  and  mother  be  dea^  then 
the  guardian  of  such  minor  may  sue."  A 
minor  sued,  by  next  friend,  forinjuries  caused 
by  a  railroad  train,  and  the  company  moved 
Co  dismiss  the  action  because  not  bnmgfat  by 
the  proper  party.  The  minor  having  come  of 
age  since  Uie  suit  was  brought,  the  motion 
was  denied,  and  he  was  permitted  to  prose- 
cute the  suit  in  his  own  name.  Held  proper, 
since,  under  the  above  statute,  two  rights  of 
action  accrue:  one  to  the  minor  for  tHe  per- 
sonal ii^nry,  and  one  to  the  father,  mother,  or 
guardian  for  loMOs  suffered  tobim  or  her.— 
aibiey  y.  RatlUEs,  (Ark.)  686. 

Fires. 

84.  In  an  action  against  a  rallw^  company 
for  injury  to  plidntOTs  grass  by  fires  alleged 
to  have  been  set  by  sparks  firom  defendanrs 
engine,  the  evidence  showed  thatdoftedant's 
road  passed  through  plaintiff's  land ;  that  the 
fire  occurred  soon  af  t»the  train  passed ;  that 
dry  grass  and  weeds  were  permitted  to  sc- 
cumulate  on  defendant's  right  of  way  at  sod 
about  the  place  where  the  fire  oocnxred;  and 
that  at  tb»  time  and  before  the  fire  it  was  not 
unusual  for  defendauVa  engines  to  tlirow 
sparks  and  coals  of  fire  on  its  right  of  way. 
"nie  trial  court  found  that  the  fire  oocnrred 
through  the  negligence  of  defendant.  Held, 
that  the  supreme  court,  on  appeal,  could  not 
say  tliat  the  evidence,  although  cironmstaB- 
tlal,  was  insufSclent  to  support  the  finding.— 
Missouri  Paa  Ry.  Co.  v.  Ayers,  (Tex.)  Sai.* 

85.  In  addition  to  the  value  of  the  grass  on 
the  ground  at  the  time  the  fire  oocurrod, 

f>laintiff  was  entitled  to  damages  resulting 
nm  injury  to  the  ginss  roola,  whereby  the 
ground  was  rendered  less  produotiVB. — ^Id. 

BAFB. 

Evidence. 

1.  At  a  trial  for  rape,  evidence  that  defend- 
ant had  said  five  years  before  that  be  hod  a 
drug  that  would  cause  any  woman  who  took 
It  to  yield  to  his  detin,  waa  Irrelevukt  and  Un- 
proper,  as  tending  to  prejudice  the  jBZT<— 
Tcmlin  T.  State,  (Tex.)%. 
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2.  Onanlndlctmeotfornipeonthepersoiiof 
a  child  betweea  16  and  14  years  of  sfte,  where 
the  evidence  dlsoloseB  that  defendants  did 
have  Intarconrse  with  her,  and,  from  her  tes- 
timony, compelled  her  to  aabmit  to  their  em- 
braces, the  court  properly  refused  to  iaetmot 
the  jury,  after  the  testimODy  of  the  state  has 
been  closed,  to  find  defendanta  not  gaU^.— 
Pugh  T.  CconiDOnwealth,  (Ey.)  940. 

BBOEIVSBS. 

AotloDB  againalL 

Where  permission  has  heen  obtained  from 
the  United  States  (dreuit  court  to  brioR  an  ac- 
tion against  its  receiver,  Uie  failure  of  plain- 
tiff  to  reobtain  permission  on  tiie  resignation 
of  such  reoeiver,  and  appointment  of  another, 
i»  not  such  emtr  as  to  require  a  reversal  of  the 
Judgment,  In  the  ahaenoe  at  exoepUona  or  as- 
alguamtt  of  errw.— Fordyoe  t.  Inxon,  C^ax.) 


BEOEIVIira  STOUBN 
GOODS. 

Evldenoe. 

proof  of  defendanVs  possession  of  property 
12  months  after  it  was  stolen  will  not  sustain 
a  conviction  for  receiving  stolen  property, 
where  there  is  no  evidence  that  defendant 
knew  it  to  have  been  stolen.— TolUver  v.  State, 
(Tex.)  806. 

BaoognlEanoe. 

Bee  Ban. 

Beoords. 

On^eal,  mo  Appeal,  90,  ZL 

BEMOVAIi  OF  OAT7SE8. 
Jurisdiotioii  of  state  oonrt. 

When  a  petition  and  bond  for  the  removal 
of  a  cause  to  the  federal  court  are  presented 
in  apt  time,  and  it  appears  on  the  face  of  the 
wbufl  record  that  petitioner  Is  entitled  to  re- 
moval, the  state  court  loses  Jurisdiction ;  and, 
if  it  aftenrards  render  judgment  agaiiut  pe- 
titioner, such  judgment  will  be  vacated  on  ap- 
peal, although  the  petitioner  neither  excepted 
to  the  refusal  of  the  petition,  nor  protested 
ag^Bt  the  subsectuent  prooeedlngs,  but  filed 
an  uiswer,  and  contested  the  ease  upon  the 
merits.— Little  Rook,  M.  R.  &  T.  Ba^  Co.  T. 
iMdell.  (Ark.)  31. 

Replevin. 

Jvrlsdictltm  of  justice,  see  JvMcet  of  the 
Peace,  s. 

Bes  Adjudicata. 

See  Judgment,  4-7. 

BesdoBion. 

Of  omtracts,  see  Contmcts,  8;  £iitcUy,  4, 


BESCUB. 

What  oonstitutea. 

1.  Act  Ark.  Dec.  17.  1838,  (Hansf.  Dig.  I 
1768,)  which  provides  for  the  punishment  of 
any  one  who  shall  by  force,  or  by  any  other 
unlawful  means,  set  any  one  at  liberty  who  is 
In  lawful  onstody  after  a  lawf nlarrest,  either 
before  or  after  conviction,  applies  as  well  to 
the  rescue  of  a  prisoner  confined  In  jail,  by 
whatever  means,  as  to  a  rescue  from  the  actuu 
custody  of  an  omoer  accompanied  by  personal 
violence.— HlUian  t.  State,  (Ark.)  884. 

3.  A  prisoner  who  assisted  defendants  in 
liberating  prisoners  confined  in  jail,  and  who 
himself  escaped,  though  his  escape  was  not 
contemplated  by  the  original  plan,  -is,  under 
said  section  Vm,  and  Mansf.  Dig.  f  1508,  which 
provides  that  all  persons  present,  aiding  and 
abatting  the  oonunission  ox  a  felony,  are  prin- 
cipals therein,  an  aooomi^oe  in  the  orime  of 
resone;  and,  under  Mansf.  Dig.  i  2259.  provid- 
ing that  the  testimony  of  an  accomphoe,  nn- 
oorroborated  by  other  evidence  tending  to 
oonneot  the  accused  with  the  crime,  shaU  be 
insufficient  to  oonvict  of  feloOTf  the  tesUmony 
of  such  BCoomplice  alone  will  not  snpport  a 
verdiot  of  guUty.— Id.* 


BOBBBRT. 

IncUotment. 

1.  It  Is  not  essential  to  the  Tslldi^itf  an  in- 
dictment for  robbery,  which  oharges  the  rob- 
bery to  have  been  done  by  force,  that  it  should 
also  state  that  the  person  robbed  "was  put  in 
fear."— Young  v.  State,  (Ark.)  828. 

3.  Under  Rev.  St.  Mo.  1  1817,  provid- 
ing that  when,  in  an  Indictment,  an  aver- 
ment is  necessary  "as  to  any  money  or  any 
note  purporting  to  be  made  or  issuea  by  any 
bank  incorporated  by  law,  or  made  or  issued 
by  virtue  of  any  law  of  the  United  States,  it 
shall  be  sufficient  to  describe  suoh  money  or 
note  simply  as  money,"  the  olEense,  in  an  in- 
dictment for  robbery,  is  well  charged  a  de- 
scription of  *'one  piece  at  current  gold  coin  of 
American  coinage,  of  the  value  of  ten  dollars ; 
and  three  pieces  oi  current  gold  coin  of  Amer- 
ican coinage,  of  the  value  of  five  dollars  each ; 
and  four  genuine  United  States  legal  tender 
notes,  commonly  called  ^Oreenbacks,*  of  the 
value  of  twenty  dollars  each.  "—Stater. Rush, 
(Mo.)  231. 

Eridenoe — Confessiona. 

8.  An  officer  testified  that,  when  he  arrestea 
defendant,  he  asked  him  who  helped  him  to 
commit  the  robbery,  and  he  replied,  "Wia. 
Allen  and  Alf.  McKatr;"  that derendant  then 
said  "he  would  like  to  pay  a  fine,  and  get  out 
of  it."  Held  admissible;  the  officer  having 
made  no  threats  or  promises  to  defendant  to 
Induce  him  to  make  the  confession. — Young 
v.  State,  (Ark.)  838.* 

4.  On  trtal  for  robbery,  a  witness  testified 
that,  the  next  momliig  after  the  robbery,  an 
officer  told  him  that  "Sb  was  onto  the  fellows 
that  oonunitted  the  robbeiy;  and,  if  they 
didn't  whack  up  with  him  some  of  the  money 
they  had,  he  would  pull  the  whole  party  ;>* 
thM  the  officer  did  not  give  the  namea  of  the 
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penou  mupeeMI;  that,  on  tlie  same  morn- 
iDff,  defendant  and  uveral  other*  were  at 
witness'  house,  and  he  repeated  to  them  what 
the  ofBoer  had  said :  that,  on  the  night  follow- 
ing:, defeodant  and  two  others  went  to  his 
house,  called  him  out,  and  gave  him  eight  dol- 
lars, and  requested  him  to  give  It  to  the  offi- 
cer '*to  hush  the  rohbery  up. "  Held,  that 
this  teetlmony  was  admlwfble.— LL 


flAT.TB 

Judicial  sales,  see  Sxecuton  and  Admla^ 

Of  real  property,  see  Vendor  and  Vendee- 
Tax  saloB,  see  TaxaHon,  U-14. 

Vendor's  lien. 

1.  A  purchaser  contracted  to  give  the  seller 
a  mortgage  on  certain  cattle  purohaeed,  and 
on  certain  land,  aod  the  seller,  without  con- 
sideration, Bsreed  that  the  purchaser  might 
sell  that  portion  of  the  cattle  sold  which  had 
been  deUvered.  The  purchaser,  after  selling 
the  oattle  delivered,  refused  to  execute  the 
mortgage  or  receive  the  other  oattle.  Held, 
that  the  seller  did  not,  by  bis  permission  to 
sell  a  portion  of  the  cattle,  waive  his  lien.— 
Parka  v.  O'Connor,  (Tax.)  101. 

Aotios  fiw  price. 

2.  In  an  action  on  a  contract  for  the  delivery 
of  "yearlings, "  It  is  admissible  to  show  by 
persons  engaged  in  the  cattle  bu^ness  that 
when  a  contract  is  made  between  cattle-men. 
in  the  section  of  country  where  the  contract 
sued  on  was  made  and  to  be  executed,  for  the 
deliveryof  yearlings,  "that  they  are  expected 
to  deliver  cattle  born  at  any  time  from  Janu- 
ary 1st  to  June  let  of  the  year  previous.— Id. 

S.  Plaintiff  contracted  to  deliver  a  large 
number  of  cattle  to  defendant  under  an  agree- 
ment that  defendant  should  secure  the  pay- 
ment therefor  by  giving  his  note,  bearing  in- 
terest at  13  per  cent,  after  a  certain  date,  and 
executing  a  mortgage  on  all  the  cattle  and  on 
oertAln  land.  Af  tt^r  the  delivery  and  accept- 
anoe  of  a  portion  of  the  cattle,  defenoant  re- 
fused to  receive  the  balance,  or  to  execute  the 
note  and  mortgage.  HeUl,  that  plaintiff 
could  recover,  as  oaoiageB  for  the  cattle  ac- 
cepted, the  contract  price,  and  interest  there- 
on at  the  rate  and  from  the  date  agreed  on.— Id. 

Scire  Fadaa* 

See  Judgment,  14. 


KBQTTESTR&TION. 

Bent  of  land  sequestrated. 

When,  upon  suit  to  foreclose  alien  on  land, 
the  land  is  sequestrated,  and  not  replevied  by 
defendants,  the  latter  cannot  at  the  trial  prove 
the  rental  value  of  the  lot  during  the  time  it 
has  been  sequestrated,  with  a  view  to  recover 
rent  therefor,  when  they  have  setup  no  claim 
for  such  rent  in  their  pleadings. — Bum  pas  v. 
Harrison,  (Tex.)  5W. 


8BT-OFF  AKD  OOmiTBBp 
CLAIM. 
Setoff  against  agent,  see  Paymenty  1. 
When  allowable. 

In  an  action  in  a  justioe*s  court  for  the  rent 
of  a  farm.  It  IsnoooJeotlMt  to  a  counter-claim, 
based  on  the  fact  that  the  farm  was  smaller 
than  the  lessor  had  represented,  that  such 
claim  constitutes  an  action  of  tort,  over  which 
the  justice  had  no  jurisdiction,  as  aocb  de- 
fense may  be  regarded  as  •  plea  of  failure  of 
oonsideration;  or,  If  demanding  more  than 
the  balance  due  plaintiff,  aa  an  action  on  an 
Implied  promise  to  repay  sums  wrongfully  le- 
oeived.— Harris  v.  Simpson,  (Ark.)  177. 

SHEKIFFS  AND  CONSTA- 
HLES. 

Right  to  attorney's  fees,  see  AtUuAmentf  9. 

Levy  of  malicious  attachment. 

1.  The  owner  of  pn^er^  taken  under  aa 
attachment,  where  toe  proceedings  are  regu- 
lar, has  no  recourse  against  the  sheriff  Cor 
damages  caused  by  the  seizure  and  detention 
of  the  property,  though  the  sheriff  knew  that 
the  person  suing  out  the  writ  had  no  cause  of 
action  against  the  owner,  and  took  out  the 
writ  with  a  malicious  intent. — Bice  v.  Miller, 
(Tex.)  317.* 

Unlawful  seixore. 

2.  In  an  action  for  personal  injuries  to 
plaintifC,  a  married  woman,  Infllewd  while 
defendants  were  naiklng  a  levy  on  her  hue- 
band's  exempt  property,  an  instruction  that 
"  if,  by  the  seizure  and  stopping  of  the  vr^on 
and  team,  the  plaintiff  was  seriously  injured 
in  her  person,  ''the  jury  should  allow  her  act- 
ual damages,  is  erroneous,  since  it  is  not  nec- 
essaiy  to  plalntifTs  right  of  recovery  that  her 
InjuriBB  shoQld  be  serioua.— Brown  v.  Bridges. 
(Tex.)  602. 

8.  In  such  an  action,  evidence  on  the  part  of 
defendants  tending  to  justify  the  suing  out  of 
the  attachment  is  madmissible ;  the  issues  be- 
ing not  as  to  a  wrongful  suing  of  the  writ,  but 
as  to  an  illegal  levy  upon  exempt  property. 
— Id. 

4.  In  such  case,  If  the  levy  was  oppressively 
made,  and  the  ccmduct  of  toe  officer  was  ma- 
licious or  opprMslve  In  respect  to  plaintiff, 
and  the  creditors,  knowing  tne  facts  and  the 
injurv,>ratified  the  acts  of  the  officer,  they 
would,  equally  with  him,  be  liable  in  exem- 
plary damages;  and  acceptance  by  them  of 
any  benefit  in  consequence  of  the  levy,  with 
knowledge  of  the  facts,  would  amount  to  such 
a  ratification.— Id. 

5.  In  such  case,  defendants  are  not  respon- 
sible for  any  damages  to  plaintiff  not  the  nau 
ural  and  proximate  result  of  the  Injury,  nor 
for  such  as  resulted  from  her  own  want  of 
care  after  the  injury. — Id. 

Actions  on  bond. 

6.  Under  Code  Tenn.  |  8431,  providing  that 
npon  judgment  of  ouster  against  an  olBcer  de 
/oeto,  at  the  suit  of  the  cAoer  de  ^r««  the  lat- 
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ter  may  recover  of  the  former  nefa  dunafsa 
aa  he  may  have  suBUiaed  by  reason  of  ols 
-wronKfol  act;  and  aeotionSSi,  which  provides 
that  the  bond  of  a  sherUI  shall  be  conditioned 
to  *  *  *  par  all  fees  and  sums  of  money 
by  him  receivea  to  the  person  entitled  there- 
to, and  for  the  faithful  execution  of  his  office 
of  sheriff,— the  sureties  on  the  t^ctal  bond  of  a 
sheriff  de  facto,  wainstwhom  such  Judgment 
has  been  xenderea  are  not  liable  for  soon  dam- 
acea.— Curry  v.  Wright,  (Tenn.)  588. 

7.  Ber.  St  Uo.  i  gives  a  debtor  who  Is 
the  head  of  a  family  the  right  to  select  prop- 
erty, not  exceeding  $800  in  value,  as  ^empt 
from  execution;  section  2847  makes  it  the 
doty  of  an  officer  holding  an  execution  to  no- 
tify the  debtor  of  his  rlgots,  and  set  apart  the 
property  selected  hy  him;  and  section  2519 
makes  wages  for  80  days  exempt  from  gEtr- 
nlatunent.  A  constable  having  an  execution 
for  $100  garnished  the  debtor's  employer,  but 
the  debtor  was  not  notified  of  the  garoiah- 
xnen^  or  of  his  rights.  Judgment  was  ren- 
dered by  default,  execution  was  Usued,  and, 
upon  payment  by  the  garnishee,  returned  sat- 
isfled.  The  debtor  then  notified  the  constable 
that  he  was  the  head  of  a  family,  that  the 
money  collected  was  due  as  wages  for  the  last 
80  days,  and  that  he  selected  the  wages  as  his 
«zcmption.  The  oonstable  paid  the  money  to 
the  debtor,  and  amended  the  return,  showing 
these  faeiB.  Held,  In  a  suit  hy  the  execution 
creditor  against  the  constable  on  hts  official 
bond,  thatit  was  the  duty  of  officer  to  pro- 
tect the  debtor  in  his  rights,  and  that  tiie 
facta  oonstituted  a  valid  detfense  to  the  aotion. 
—State  V.  Bamett,  (Mo.)  767. 

SFECZFIO  PERFOKM  A  "WCOBL 

Jurisdiction,  see  Courted  1. 

Jorisdlotlozi. 

1.  The  specific  performance  of  a  bond  to 
COD  ver  a  homestead,  entered  into  by  a  husband 
And  wife,  can  be  enforced  against  the  husband 
if,  at  any  time  before  the  bond  should  become 
barred,  such  homestead  is  abandoned,  and  a 
new  one  acquired — Ooff  v.  Jones,  (Tex.)  fiS6. 

Seqniflitefl  of  contraot. 

2.  A  promise  by  plaiotiffs  husband,  since 
deceased,  to  defendant,  his  son-in-law,  of  a 
gHX  of  certain  land,  on  condition  that  he 
would  buy  an  adjoining  tract,  which  he 
bought,  uid  oa  which  he  made  improvements, 
will  not  be  specifically  enforced  in  equity 
after  the  pronusor'B  death;  it  appearing  that 
defendant  had  the  use  of  the  promised  land, 
but  made  no  improvements  thereon,  and  there 
being  no  proof  that  the  improvements  on  the 
purchased  land  were  made  on  the  faith  of  the 
gift.  —Anderson  v.  Bcott,  (Mo.)  236.* 

8.  Plaintiff,  desiring  to  purchase  a  tract  of 
land  owned  by  defendant,  wrote  to  inquire 
his  lowest  price,  and  received  a  reply  fixing 
the  price;  whereupon  plaintiff,  by  mail,  ac- 
cepted the  proposition.  After  defendant  re- 
ceived the  letter  of  acceptance,  he  agreed  to 
sell  the  land  to  another  |»rty,  uid  refused  to 
comply  with  his  offer  to  plamtiff.  Held,  that 
the  letters  oonstituted  a  complete  contraot 


for  the  sale  of  the  land,  and  equity  would  com- 
pel its  specific  performance. — Otis  v.  Payne, 
(Tenn.)  m. 

4.  Defendant  was  the  owner  of  certain  lands 
which  were  in  litigation.  Part  of  them  had 
been  sold  for  taxes,  and  part  under  execution, 
and  deeds  therefor  executed.  He  agreed  with 
plaintiff's  firm  (attorneys)  that  when  they 
''shall  have  relieved  said  lands,  or  any  part 
thereof,  from  the  cloud  of  title  that  hangs  over 
them  by  reason  of  tax  deeds  and  sheriff's 
deeds,  or  shall  have  proseonted  the  suits  in- 
volved by  s^d  deeds  to  fiual  judgment,  then 
their  services  as  such  attorneys  shall  be  at 
an  end. "  In  consideration  of  the  attorneys* 
services,  defendant  obligated  himself  to  exe< 
cute  to  them  a  deed  to  one-third  of  all  the  land 
recovered  "in  said  UtigaUon."  Held,  that  the 
attorneys  were  entitled  to  specific  perform- 
ance of  the  contract  after  relieving  the  lands 
from  the  tax  and  execution  sales,  tnough  this 
was  done  through  negotiations,  without  the 
neoessity  of  UtigatloD.— Cookrill  t.  Sanders, 
(Ark.)  ®i. 

Eridexioe. 

6.  Id  an  action  by  the  vendor  for  spedflo 
performance  of  a  contract  for  sale  of  land,  the 
vendee  may  show  that  the  vendor  falsely  rep- 
resented that  the  property  was  clear  of  tax 
liens,  although  the  contraot  calls  on^  for  a 
qnitclaimdeed.— Isaacs  V.  ^crainka,  (M.o.)ia7. 

6.  Bucb  defense  is  sufficiently  proved  where 
three  witnesses  testify  that  plaintiff  so  repre- 
sented, although  plaintiff  and  two  witnesses, 
who  were  in  a  position  to  hear  the  conversa- 
tion, deny  that  such  representations  were 
made,  and  where  it  appears  that  plaintiff 
would  agree  to  give  only  a  quitclaim,  not  a 
warranty,  deed ;  that  defendants  were  to  pay 
fullvalue;  that,atthetimeof  maktngthecon- 
tract,  defendants  were  aware  that  work  bad 
been  done  for  which  tax  bills  could  be  Issued ; 
and  that  the  tax  Uena  tor  another  year  were 
considered  by  the  parttoa  in  maUnR  the  con- 
tract—Id. 

7.  Defendants  in  ejectment  testified  that 
the  disputed  property  had  been  given  to  them 
in  fee,  uid  that  the  donor  had  a^«ed  to  make 
a  deed  to  them.  Other  witnesses  testified 
that  the  donor  hod  admitted  makbig  the  gift. 
It  also  appeared  that  he  was  under  obuga- 
tions  to  defendants  for  support  furnished  mm 
during  minority.  The  donor  alone  testified 
that  the  gift  was  conditional.  Held,  that  the 
evidence  showed  an  intention  in  tlie  donor  to 
convey  an  abaolate  estate  %o  defendants.— In- 
ternational Bank  V.  Fife,  (Ma)  Ml. 

Decree. 

5.  On  judgment  on  appeal  In  an  action  for 
specific  performance,  reversing  the  judgment 
below  for  plaintiff  because  of  false  represen- 
tations that  the  title  to  the  land  contracted 
for  was  clear  when  there  were  in  reality  tax 
liens  against  it,  and  holding  Uiat  pl^nuff  is 
not  enUtled  to  specific  performance  so  long  as 
the  property  remains  incumbered  with  the  tax 
liens,  tne  caee  will  be  remanded,  and  specific 
performance  may  be  decreed  if  the  title  be 
perfected  before  judnnent  or  decree.— Isaacs 
V.  Skrabika,  (Mo.)  m. 
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STATUTES. 

See,  alAo,  ConatUuttonal  Law. 

Repeal — Confilot. 

Act  Mo.  Marcb  4, 1857.  S  1.  provides  that 
certain  corporate  autboritleB  may  grant  per- 
miisiou  to  open  an  efltablishment  for  the  sale 
of  refreahmentB  of  any  kind  (distilled  Uqaors 
excepted)  on  any  day  in  the  week,  and  seotiou 
4  provides  for  the  repeal  of  all  laws  in  conflict 
with  this  act.  Held,  that  section  4  of  the  act, 
when  construed  with  section  1,  will  not  of  it- 
self repeal  the  law  forbidding  the  sale  of  fer- 
mented liquon  on  Sunday.— State  T.  Francis, 
(Mb.)l. 

Stock. 

See  Corporatlona,  10-13. 

Street. 

See  Jfunldpal  OorporaMonf ,  7-10. 

Subscription. 
To  stock,  Me  CorporaiUma,  10-1Sl 

Sniuiiioiuk 

See  Wriu. 

STINDAY. 

Sale  of  liquor  on  Sundiqr,  see  Statutm. 
BaDday  lam,  lee  CoMtttuMonoiXow,  8. 

Works  of  neoeBBlty. 

1.  UnderPen.  Code  Tex.  art^.  188, 184.  whioh 
proMl^t  laboring  on  Sunday,  except  ^  works 
of  neoeseitT  and  charity, "  operaung  an  ioe 
factory  on  Sund^  is  a  work  of  neoMsitr;  it 
appearing  that  to  close  the  factory  over  Sun- 
day would  result  In  losing  f  rcnn  24  to  80  hours 
after  resuming  operations,  that  Ume  being  re- 
quired to  reduoe  the  temperatore  after  anoh 
an  interniption.—HennerBaorfT.  State.  (Tex.) 

a.  Under  Pen.  Code  Tex.  arts.  188, 184,  pro- 
hibiting labor  on  Sunday,  works  of  necessity 
excepted,  it  is  a  work  of  necessity  for  a  black- 
smith on  Sunday  to  shoe  horses  used  by  a 
stage  company  engaged  in  the  transportation 
of  the  mail,  tbe  horaee  azrlTing  at  uieir  dea- 
tination  late  Saturday,  lame,  and  with  loose 
shoes;  schedule  time,  as  arranged  by  the 
post-offlce  department,  requiring  the  mail 
ooach  to  leave  Monday  morning  before  4 
o'clock,  there  being  no  other  horses  available 
for  the  journey,  and  it  b^ng  Impossible  to 
make  the  trip  on  scbedule  time  without  the 
horses  being  shod.— Nelson  t.  State.  (Tttc)  987. 

TAXATION. 

Constitutional  powers,  see  CoTUtUnitlonal 
Law, 

Of  reorganised  bank,  see  BarOu  and  Barik- 

ing,  (t-8. 

Qnauficatlon  of  oollector,  see  Municipal  Cor- 
pomttun$,i. 


Ezemptioiis. 

1.  Act  £y.  Feb.  2,  1860,  incorporating  the 
Masonic  Temple  Company,  and  empowering 
it  to  purchase  the  temple  and  oorporale  rtehts 
of  the  Masonic  Fraternity  of  Louis  viUe,  whose 
successor  it  wastobe  incase  ofsoch  pnrdiase, 
does  not  entitle  the  purchasing  ocwporatioB 
to  the  exemption  of  said  lot  from  taxation 
granted  the  Masonic  Fraternity  of  Lonisville 
by  act  Kj.  March  10, 1850,  aa  immunity  tr<m 
taxation  U  a  personal!  privilege,  not  running 
ntdth  tlie  property  exempted,  and  doaa  not,  in 
the  absence  of  express  provision  to  that  ef- 
fect, pass  with  the  sale  of  corporate  rights.— 
Commonwealth  v.  Masonic  Tuuple  Ca«  (Ky.) 
699. 

Aaaeaament  and  levy. 

9.  Und^r  Ber.  St.  Tex.  art.  ISIT,  providing 
that  **no  eoon^  tax  shall  be  leviea  exoept  at 
aregular  term  of  the  [county]  oourt,**a  tax 
levied  at  a  called  term  of  the  court  is  illegaL 
—Free  v.  Scarborough,  (Tex.)  400. 

S.  The  failure  of  the  sssessor,  in  tistiug 
property,  to  give  the  survmr  nnmber  of  the 
grant,  when  it  can  be  asoertatned,  aa  required 
by  Rev.  SL  Tex.  art.  4711,  renders  the  pro- 
ceedings invalid. — ^Morgan  t.  Smith,  (Tax.) 
528. 

4.  Act  Ky  Feb.  17,  1866,  provided  that  a 
board  of  tax  oommlsskHiera  should  be  sp- 

Slnted  to  hear  and  detwmine  oompl^ts  of 
proper  assessmenta;  notice  of  ito  sittings 
to  be  given  by  s^d  board  by  public  advertise- 
ment. Held,  that  a  notice  given  by  the  oi^ 
assessor  in  hu  own  name,  he  bring  an  «x  o/- 
Jloio  member  of  lald  boud,  was  insnlBci«itt 
and  taus  assessed  for  the  yew  for  which  no* 
tice  was  so  given  could  not  be  coUoct«d. — 
Slaughter  v.  City  of  LoaisvUle,  (Ky.)  917. 

5.  Bald  board  for  the  year  18S2  gave  such 
notice  in  due  form,  but  ndled  to  meet  at  the 
time  fixed  by  law  for  ite  meetings.  Held, 
that  the  leyv  for  that  year  was  invalidated 
thereby. — la. 

6.  By  act  Ey.  March  20,  18^  the  tAt^  as- 
sessor of  XiOalBvIlle  was  directed  to  reassess 
any  real  estate  not  previously  assessed,  or 
upon  which  taxes  had  not  been  paid ;  and  a 
board  of  commissioners  was  prorldedror.oou- 
sieting  of  the  auditor,  treasurer,  and  chair- 
man of  the  committee  on  assessments,  whose 
duty  it  was  to  be  in  oontinuons  session  to  hear 
appeals,  etc.  This  board  never  having  met 
or  organized,  any  reassessments  made  under 
said  act  were  void.— Id. 

7.  Act  £y.  April  8,  1883,  provided  for  as- 
sessments in  said  city  for  each  Tear,  of  date 
September  1st,  requiring  the  books  to  remaia 
in  the  aaseasor'B  omce  from  the  IStb  to  the  90Ui 
November  for  tax-payers  to  complain  of  er- 
roneous assessments.  It  provided  for  a  board 
of  equaliiation,  with  power  to  hear  appeals 
from  assessments,  to  be  appointed  by  the 
mayor,  with  the  consent  of  the  board  of  alder- 
men, the  appointment  to  be  made  in  Septm- 
ber.  In  November,  the  mayor,  without  the 
approval  of  the  aldermen,  appointed  such 
board.  Held  that,  the  appointment  and  sit- 
tings of  the  board  being  without  authority, 
tax-p^rers  were  not  required  to  file  oomplalirt, 
as  required  by  said  act,  and  an  assessment  on- 
,  der  such  oiroumstanoes  was  invalid. — Id. 
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S.  ActE7.  AprU19,188i  atteniDtedtOle^- 
ize  the  appointment  of  said  board  bythemaror 
without  Uie  oottwnt  of  the  aUtormen,  and  to 
validate  the  acts  of  aaid  board,  the  act  farther 

providing  that  the  board,  dnrlng  the  monthn 
of  June  and  Jnly,  should  have  power  to  re- 
duce an}- unpaid  asMumoBte  for  188S  and  1884 
upon  petition  by  the  aggrieved  party  filed 
with  said  board.  Held,  that  the  board's  fail- 
ure to  meet  on  the  Ist  day  of  June  was  equiva- 
lent to  a  refusal  to  act,  and  a  meeting  on  the 
lOtfa  was  not  a  compliance  with  the  act,  and 
tax-payers  were  not  required  to  take  notice  of 
It.— Id. 

9.  Act  Arte  JWy  98, 1608,  providing  for  the 
levy  ot  taxes,  the  oounty  court,  having 
been  repealed  April  8, 1688,  except  so  far  as  It 
applied  to  the  couectiou  of  taxes  due  for  1806, 
oounty  courts  had  no  authority  to  levy  taxes 
In  July,  186»,  for  the  year  1868.— Farr  v.  Mat- 
thews, (Ark.)  132. 

Equalisation. 

10.  UDder  Act  Ey.  Ub^  10, 1884,  directing 
the  state  board  of  equalis^on  to  consider  sep- 
arately three  clasies  of  property  in  equ  aUking 
values,  viz.,  personal  property,  lands,  and 
town  and  city  lots,  and  to  equalize  the  assessed 
value  of  the  personal  property  by  means  of  a 
rate  obt^ned  from  the  aggregate  value  and 
the  whole  nuoiber  of  eaoa  kind  of  personal 
property  enumerated,  with  discretion  to  add 
to  or  deduct  from  the  value  so  obtained,  and 
to  perfect  the  result  in  such  manner  as  they 
may  deem  best  to  reach  a  just  equalization, 
held,  that  stores  are  properly  claMed  as  per- 
smuu  property,  and  the  addition  of  M  per 
oent.  to  toe  asaossod  value  of  the  personal 
property  in  oomplainant's  county  is  a  proper 
exercise  of  the  board's  discretion,  and  charge- 
able upon  complainapt's  store. — Russell  v. 
Carlisle,  (Ey.)  U. 

Bale. 

11.  Where  a  purchaser  of  land  at  a  tax  sale 
sues  for  its  recovery,  claiming  no  lien  on  the 
property  for  the  taxes  paid  by  him,  and  it  ap- 
pears that,  before  the  suit  was  commenced, 
defendant  offered  to  reimburse  the  purchaser 
for  the  amount  so  paid,  and  that  the  pur- 
chaser may  still  recover  it,  the  failure  of  the 
court,  after  finding  that  the  purchaser  has  no 
title  to  the  land  sued  for,  to  render  judgment 
against  the  property  for  the  amount  of  taxes 
paid  by  him,  IS  not  error.— Wheeler  V.  Bramel, 
to.)  199. 

12.  Under  Oen.  St  Ey.  p.  749,  %  1,  providing 
that  laud  must  be  listed  for  taxation  in  the 
county  where  it  lies,  and  that  the  assessor,  to 
ascertain  the  proper  person  in  whose  name  to 
list  It,  may  swear  witnessesi  etc.,  a  tax  sale 
of  land  wtuch  has  been  listed  in  the  name  {ft  a 
person  who  is  neither  the  owner  nor  an  agent 
will  not  pass  a  valid  title  to  the  purchaser  at 
such  sate. — Id. 

18.  A  sale  of  land  for  taxes,  where  no  effort 
was  made  to  first  subject  the  personal  proper- 

of  the  owner  to  the  payment  of  the  tax  one, 
and  no  tax  reoelpt  was  tendNed  him  before 
the  sale,  is  InvaUfl,  and  passes  no  title  to  the 
purchaser. — Id. 

14.  Where  once  S.  owned  an  undivided  one- 
half  of  certain  land,  and  failed  to  pay  taxes 
due  on  It,  an  asaessment  and  sale  of  tm  num- 


ber of  acres  he  owned  In  the  survey  did  not 
invest  the  purchaser  with  his  interest,  and 
sabrogate  falm  to  an  undivided  one-half  inter- 
est in  the  land  with  the  other  owner,  and  he  Is 
not  entitled  to  the  assistance  of  a  court  of 
equity  to  aid  a  defective  sale  or  oonveyanoe.— 
Morgan  v.  Smith,  (Tex.)  528. 

Tax  titles. 

15.  A  tax  deed,  which  describes  the  land 
sold  as  "part  of  the  S.  E.  Jrf;  of  the  N.  S.  k  of 
sec.  15,  tp.  6  N.,  R.  83  W.,^i8  void  on  lulsce 
for  indefiniteness  and  uncert^nty  of  descrip- 
tion, and  does  not  constitute  such  color  of  title 
as  would  enable  one  claiming  under  it  to  re- 
cover for  taxes  paid  and  improvements  made 
on  the  land.— Hershy  v.  Thompson,  (Ark.)  689. 

16.  A  sheriff's  deed  to  a  purchaser  at  a  tax 
sale  under  an  execution  on  a  judgment  ren- 
dered in  the  circuit  court  on  a  back-tax  bill, 
for  a  tax  properly  levied  and  assessed,  extend- 
ed and  returned  d^nqueot,  against  a  non< 
resident  owner,  proper^  served  by  puhlloa- 
Uon,  cannoL  In  ejectment  by  the  porohasw, 
be  defeated  by  showing  that  the  taxes  for  thai 
year  had  been  paid  before  the  land  was  re- 
turned delinquent  and  the  tax  suit  instituted. 
Following  Jones  v.  DriskeU,  7  S.  W.  Rep.  111. 
Shbhwood,  J.,  dissenting.— Hill  v.  Sherwood, 
(Mo.)  781. 

17.  S.  and  C.  each  owned  an  undivided  half 
interest  in  a  640-acre  survey.  B.  made  no  ren- 
dition, and  paid  no  taxes  thereon  for  1881,  but 
C.  paid  the  taxes  on  830  acres.  The  assessor 
returned  on  list  of  unrendered  lands  for  1681 
as  follows:  '^Owner's  name,  unknown;  ab- 
stract number,  819:  certificate  number,  860: 
number  of  acres,  640;  acres  unrendered, 830. " 
The  land  was  duly  advertised  and  sold,  and 
the  tax  oolleotior  gave  the  purchaser  a  deed 
conveying  S20  acres  off  of  the  west  end  of  the 
8nrvev,describedbymetesandbonnds.  Held, 
that  tbe  deed  did  not  oonvwr  title  to  any  part 
of  the  survey.— Morgan  v.  Smith,  (Tex.)  526. 

18.  Although  a  tax  deed  is,  by  statute,  7»iima 
facie  evideooe  of  title,  yet  where  the  sole  was 
made  to  collect  a  oounty  tax  of  1  per  cent.,  and 
other  taxes,  and  the  records  of  the  oounty 
court  show  an  illegal  levy  of  such  a  tax  a  few 
months  before  the  sale.  It  will  not,  in  the  ab- 
sence of  further  evidence,  be  presumed  that 
the  sale  was  based  on  any  other  levy,  and 
deed  wiU  be  held  veld.  —  Farr  v.  Ifettliewa, 
(Ark.)  23. 

19.  Mere  lapse  of  time  does  not  validate  a 
tax  deed  based  on  an  illegal  tax,  when  the  pur- 
chaser does  not  take  possession  of  the  ^d, 
though  the  deed  Is  good  upon  its  face,  and 
the  purchaser  has  paid  all  subsequent  taxes. — 
Id. 

SO.  A  purchaser  at  a  sfaerifPs  sale,  on  exe- 
cution In  a  tax  suit  acquires  only  the  title 
of  defendant  in  the  suit,  and  Rev.  Si  Mo.  1879, 
S  68S9,  declaring  that  his  deed  ■•shall be  prima 
facte  evidence  of  title,  and  that  the  mattera 
and  tUngs  therein  stated  are  true, "  does  not 
make  the  deed  evidence  of  title  in  such  de- 
fendaut.- Powell  v.  Oreenstreet,  (Ho.)  176. 

Lien  of  purohaser  for  taxes  and  im- 
provements. 

91.  Mansf.  I>lg.  Ark.  H  2649-9661,  allowine 
oompenaatlon  to  a  purouser  tor  taxes  paid 
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and  improrements  made  on  lands  Bold  b;  ool- 
leotors  or  auditors  of  public  accounts  for  the 
non-paTment  of  taxes,  or  purchased  from  the 
state  by  virtue  ofaayactproviding  for  the  sale 
of  lands  forfeited  to  the  state  for  non-pay- 
ment of  taxes,  or  held  under  b  donation  deed 
fnnn  the  state,  does  not  apply  to  taxes  paid 
and  improTements  made  on  Iwds  sold  for  de- 
linquent taxes  b;  a  county  cleric  before  for- 
feiture to  the  state.  —  Hereby  v.  Thompson, 
(Ark.)<)89. 

as.  Under  Manst.D^.  Ark.  S  5780,  providing 
that  a  purchaser  at  a  sale  of  land  lor  taxes, 
which  shall  prove  invalid  for  Informality  in 
the  proceedings  of  anyoffioer  having  any  duty 
to  perform  in  relation  thereto,  shall  be  en- 
titled to  receive  from  the  owner  of  the  land 
tbe  amount  of  taxes  for  which  the  same  was 
«old,  and  tbe  amount  of  taans  subsequently 
paid  by  suoh  purohasw  thereon,  a  purchaser 
at  a  tax  sale,  invalid  forinsutBcieatdesorlption 
of  the  land  sold,  must  show  what  land  was 
sold  to  him,  inordertoohargetheownerwith 
such  taxes:  and  evidence  that  the  tract  sold 
was  the  only  land  claimed  by  such  owner  in 
the  legal  subdivision  of  which  it  was  a  part 
is  Insufficient  to  show  what  laud  was  sua. — 
Id. 

Bemediefl  for  erroneoua  taxation. 

28.  Persons  having  a  valid  claim  for  over- 
paid taxes  are  simply  creditors  to  that  amount, 
which  they  may  recover  in  whatever  manner 
the  law  provides,  but  they  are  not  entitled  to 
a  decree  rendering  such  claim  a  setoff  against 
future  taxes.— McVeigh  v.  Iisnier,  (Arc.)  141. 

TELEGBAFH  COMPAOTBS. 

liabiUly  for  delay  in  deUverlng 
message. 

1.  In  an  action  uainst  a  telegraph  company, 
plaintiff  allied  tutt  W.  delivered  a  message 
to  detendant,  dixeoted  to  her,  iufoimtaig  her 
that  her  brother  was  In  a  dying  conwSm; 
that,  through  defendant's  negligence,  the 
message,  and  also  a  subsequent  one  informing 
her  of  her  brother's  death,  both  sent  at  her 
expense,  and  paid  for  by  her,  were  not  deliv- 
ered unul  too  late  to  enable  her  to  be  present 
at  his  death  or  at  his  funeral,—'* to  her  dam- 
age ten  thousand  dollars. "  Code  Tens.  HilL 
&  V.  §  1541,  requires  telegraph  companies  to 
transmit  anddeliver  all  proper  messages  "cor- 
rectly, and  withont  unreasonable  delav ; "  and, 
for  a  failure  to  do  so.  section  I54sd  deouresthe 
defaulting  company  **  liable  in  damages  to  the 
party  aggrieved."  Held,  that  mental  suileriDg 
caused  by  plaintiff's  inability  to  reach  her 
brother  In  time,  on  account  of  defendant's 
negligence,  was  a  proper  element  of  damsge, 
and  the  court  erred  In  sustaining  a  demur- 
rer to  the  declaration. — Wadsworth  v.  West- 
em  Union  TeL  Co.,  (Tenn.)  574.* 

2.  As  the  statute  gives  the  right  of  action  to 
"the  party  aggrieved, "  the  fact  that  the  mes- 
sage was  seat  at  the  instance  of  a  third  party 
does  not  defeat  plaintifl^s  right  of  action  on  the 
ground  of  want  of  privity  of  contract.  Litb- 
TOH  and  Falks8,  JJ.,  dissenting. —Id. 

8.  In  anactlonagalnstatelegrapboompany, 
plain  till  alleged  that  his  wife's  son,  dragw- 


onalT  111  at  H.,  wrote  a  message  dated  October 
9;  ''Come  immediately.  I  am  very  sick," 
—which  was  delivered  to  the  agent  at  K.  at  4 
p.  X.  of  that  date  for  trauamissKKL  That  the 
agent  was  informed  of  the  relatiODahis  be- 
tween the  parties.  That  on  that  day  idalntlff 
and  his  wile  ware  In  W.,  within  400  yards  of 
defendant's  offloe,  as  was  well  known  by  the 
agent  at  that  place.  That  the  message  ooold 
have  been  deliverad  within  half  an  boor  from 
its  receipt  at  K.  That,  if  it  tiad  been  so  de- 
livered, plaintiirs  wife  could,  by  the  usual 
course  of  travel,  iiave  reached  her  son  before 
his  death,  on  the  Sd.  That,  by  the  negligence 
of  defendant,  the  message  was  not  delivered 
until  6  p.  M.  on  the  3d.  Thatsbe  took  the  next 
train  for  H.,  hut  learned,  at  an  Intermediate 
pcdntuthat  her  son  was  dead,  and  that  the 
body  had  been  sent  to  £.  fwburiaL  Thatshe 
started  at  onoe  for  E.,  but  was  unable  to  reach 
there  untU  after  tbe  body  had  been  Interred. 
That  she  suffered  great  hardship  in  being 
compelled  to  travel  on  a  freight  train  a  part  at 
the  way,  and  great  mental  anguish  by  being 
deprived  of  the  privilege  of  being  with  tier 
son  in  his  last  moments,  etc  Held,  that  tbe 
petition  stated  a  good  cause  of  action,  and  uiat 
s  demurrer  thereto  was  improperly  sustained. 
— Loper  V.  Western  Union  Tel.  Co.,  (Tex.) 
M0.» 

4.  Itbeing  alBrmatlTely  alibied  that,  U  tlia 
messi^  hM  been  promptly  deUTered,  ^aU- 
t\1P%  wife  vnnild  have  armed  before  her  son's 
burial,  any  subsequent  default  on  the  part  oi 
the  railroad  company  in  making  eonneoticras 
on  the  trip  aobiaUy  made,  couM  not  be  urged 
in  defense.— Id. 

5.  Although  the  all^mttons  In  the  petlUon 
in  regard  to  the  death  and  burial  of  the  son 
may  have  been  Insufficient  If  speciaUy  ex- 
cepted to,  yet  it  appearing,  by  reasonable  in- 
tendment, that  he  died  about  noon  of  October 
8d,  and  had  been  buried  when  bis  mother  a^ 
rived,  the  allflgatioiismttn  be  treated  as  sofB- 
olent  on  general  demurrer. — Id. 

Tenancy  in  Common  and  Joint 
Tenancy. 

See  PnrttUon. 

Sale  of  tenants  tnterett  fbr  tuea,  see  Taxa 
Mon,14. 

Theft 

See  Lareenii,  ISS. 

TortB. 

See  Dsadi  by  Wronuful  Act;  Kegligmet. 


TBBSF  ASS  TO  TEY  TXTUL 

See,  also,  Ejectment. 

Executor's  authority,  see  Ex€CUtoT$  and  Ad 

nUniat/ratora,  4. 

ImproTements. 

1.  Where,  owing  to  a  mistake  as  to  bound 
ary  line,  defendants  improved  plaintilTs  land 
under  an  honest  belief  that  it  ww  th^  own, 
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they  are  pouessors  In  good  faith  wlttiln  the 
reaaoniiiK  of  the  statnte;  and,  on  recovery  of 
the  land  hy  plalnUff,  thoy  are  ealdtled  to  otnn- 
penMtlon  for  Inpfovwieiita.  Houatim  t. 
Brown,  (Tex.)  818. 

Pleadings. 

5.  On  trespsas  to  taytltto,  where  pl^DtifT  al- 
lege! ownership  generally,  he  may  show  that 
he  had  either  the  legal  or  equitable  title,  and 
his  petition  need  not  speclncally  allege  pay- 
ment of  purchase  mooOT.— Morris  t.  Rhine, 
(TexO  816. 

8.  Defendant!  answered  that  the  deed  un- 
der wMoh  pUdntUt  claimed  waa  In  reality  only 
a  mortgage.  Held,  that  plaintiff  may  amend 
hia  petltloD  ao  aa  to  demand  foreolosnre  in 
case  hts  deed  should  be  declared  a  mortgage. 
—Nye  V.  Oribble,  (Tex.)  608. 

4.  In  such  ease  plaintiff  la  entitled  to  have 
bis  grantor  made  a  party  defendant  under  the 
new  pleadings. — Id. 

Eridenoe. 

6.  In  trespass  to  try  title,  a  deed  to  plain- 
tiffs bearing  date  after  the  entry  alle^d  in 
the  petition,  but  before  the  filing  of  the  suit, 
is  admissible  in  evidence.  — J^enldns  t.  Adams, 

6.  Plaintiff  cannot  Introdnoe  in  evidence,  in 
support  of  his  title,  a  deed  made  to  him  by  a 
thlra  party  after  the  institution  of  the  suit. — 
Harrison  t.  HoMurray.  (Tex.)  61S. 

7.  The  deed  under  whl<di  plaintiff  cltfms, 
and  eridence  of  his  oontlnued  poseesston 
thereunder  until  defendant's  entry,  are  ad- 
missible, and  sufficient  to  show  a  prima  faxAe 
tltie.— Parker  v.  Fort  Worth  &  I>.  C.  Ry.  Co., 
(TexOSil- 

8.  Where  defendant  clidms  title  throogh 
pl^nt4ff,  the  deed  of  plaintiff's  grantor  is  ad- 
missible In  eridenoe,  althoogh  no  ahattaot  of 
plalntUTs  title  was  filed  when  It  was  demand- 
ed by  defendant— Bitter  t.  Calhoun,  (Tex.) 
638. 

9.  In  an  action  of  trespasetotrytlUe,  where 
defffldaiit*s  wife  claims  under  deeds  reciting 
the  purehaMS  to  have  been  made  with  her 
separate  means,  and  the  eridenoe  offered  by 
defendants  sbowB  that  she  derived  them  from 
her  father,  a  verdict  and  judgment  in  her 
favor  will  not  be  set  aside  as  contrary  to  the 
evidence,  merely  because  there  was  scone  im- 
peaching evidence— Batte  v.  Beok,  (Tex.)  641. 

 Hearsay. 

10.  FlaintlfTsgrantorobtainedfrom  defend- 
ant's ancestor,  rl..  a  land  certificate,  made  the 
survey,  and  received  the  patent  In  his  own 
name,  and,  as  alleged  by  plaintiffs,  subse- 

Suently,  for  valid  consideration,  reoelved  a 
eed  from  B.  for  half  of  the  land,  which  deed 
was  afterwards  lost.  In  trespass  to  try  title, 
a  son  of  B.,  who  was  then  dead,  was  permitted 
to  testify  that  he  bad  heard  his  father  saythat 
**  he  had  given  his  certificate  to  a  man  to  locate, 
but  had  never  lieard  from  It;**  that  be  had 
beard  his  father  claim  it  sinoe  1861.  Another 
■on  testified  that  he  had  heard  bis  fatiier  soy 
"he  had  lost  hts  land  oertlfloate,  and  did  not 
know  where  it  was  located,  and  had  not  re- 
ceived it.  **  Held,  hearsay,  and  iuadmlsaibte. 
— BMd  T.  Appleby,  (loM  S88> 


Praotioe. 

11.  In  trespass  to  try  title  where  the  court 
submitted  special  issues  In  relation  to  fraud 
and  adverse  possession,  which  were  decided 
in  favor  of  defendant,  and  also  required  a 
KCueral  verdict,  which  was  also  fordefendant^ 
the  practice  though  irregular  is  no  ground 
for  reversal,  the  judgment  beingsustuned 
the  special  findings.— Heflin  v.  Bums,  (Tex.) 
48. 

13.  In  trespass  to  try  title,  where  there  Is 
a  plea  of  limitation,  it  is  proper  to  charge  that 
the  deeds  underwhich  defendants  claim  were 
duly  filed  and  recorded  on  oertain  days,  stat- 
ing also  the  date  of  the  commencement  of  the 
action,  although  there  Is  no  controversy  about 
such  facte.— Id. 

IS.  In  trespass  to  try  title,  where  defend- 
ants disclaim  as  to  all  the  land  save  that  whictt 
they  lay  claim  to  by  metes  and  boonds  In 
tbdr  answer,  and  It  u  found  that  they  are  en- 
titled to  the  land  claimed,  the  judgment  should 
be  that  defendants  recover  so  much  of  the 
laod  as  they  claim,  and  that  plaintiffs  recover 
the  residue  of  the  land  sued  for. — Dodge  v. 
Biobardson,  CTex.)  80. 

TRIAL. 

See,  also,  Ampeal;  Exceptions,  Bill  of; 

JudQment;  Jury;  New  Trial;  wttness. 
In  criminal  cases,  see  Crimlnat  Laio,  30-34. 
Instructions,  see,  also,  Hrespass  to  try  Iul«,18. 

Bight  to  open  and  close. 

1.  A  phdntiff  in  attachment,  whose  answer 
to  an  interplea  admits  an  assignment  under 
which  the  interpleader  claims,  but  alleges  it 
to  be  fraudulent  and  void,  is  entitled  to  open 
and  dose  the  case  both  in  the  introduction  of 
evidence  and  in  argument  to  the  jury. — HamU 
V.  Bank  of  Tipton,  (Mo.)  178. 

Failure  of  jury  to  agree. 

3.  A  jury,  after  being  out  nearly  two  days, 
reported  that  they  could  not  agree,  whereon 
the  court  told  them  that  It  seemed  very  diffi- 
cult for  juries  to  agree  at  the  present  term; 
that  they  ought  to  ^ee  and  decide  cases ;  that 
he  had  no  idea  of  dischargingthem,  but  would 
keep  them  together  during  the  entire  term  if 
they  did  not  sooner  agree.  The  next  evening 
the  jury  announced  a  verdict.  Held,  that 
such  remarks  on  the  part  of  the  court  were 
reversible  error. — Chesapeake,  O.  &  S.  W.  R. 
Co.  V.  Barlow,  (Tenn.)  147. 

Objections  to  eridenoe. 

8.  Where  deeds  offered  in  evidence  have 
been  exhibited  to  counsel  for  the  adverse 
party  at  a  former  term,  and  examined  by  him, 
under  a  parol  agreement  that  they  need  not 
be  filed  in  the  case,  he  cannot  object  to  their 
introduction  on  the  ground  of  failnre  to  file 
them  before  the  trial,  and  to  give  notice  of 
such  filing.— JenUns  v.  Adams,  ^ex.)  603. 

InstmotionSi 

4.  An  instruction  giving  the  rule  of  dam- 
ages if  the  jur^  should  find  for  plaintiff,  does 
not  BO  empbame  such  a  finding  as  to  exclude 
tnm  the  minds  of  the  jury  the  altanaUve  of 
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flndto^  for  defendant.— Onlf,  C.  Sc  S.  F.  R7. 
Co.  V.  Greenlee,  (Tex.)  129. 

5.  Wbere,  in  an  action  to  enforce  the  llabU- 
Ity  of  memberB  of  a  firm  on  a  contract  of 
suretyship,  signed  by  one  of  the  members, 
and  relating  to  a  matter  outside  the  firm  busi- 
ness, there  is  no  evidence  to  show  that  de- 
fendants  ever  authorized  the  signature,  or 
ratified  the  act,  instructions  as  to  toe  doctrine 
of  estoppel,  thouffh  correct  as  proposiUoDS  of 
law,  are  uncalled  for,  and  will  be  treated  as 
having  misled  the  jnry.—Fore  T.  Hlttson, 
(TexO  282. 

e.  When  the  court  by  its  instructions  prop- 
erlv  defines  what  would  oonstltute  gross  and 
ordinary  negligence  on  the  part  of  a  conduct- 
or, interrogatories  as  to  whether  the  lojury 
complained  of  resulted  from  the  gross  oegli- 
gence  of  said  conductor  are  not  improperly 
misleading  or  suggestive,  the  jury  baviog 
also  been  infltructeaas  to  the  burden  of  proof. 
— LouiaviUe  ft  R.  Co.  T.  UtoheU,  (Ky.) 
706. 

7.  Where,  in  an  action  for  negligence,  the 
oourt,  in  its  general  oharge,  gives  the  law  ap- 

{>licable  to  the  case  aa  made  i>y  the  evidence, 
t  is  not  error  to  reject  addttlonal  charges  re- 
quested, as  to  the  duty  and  degree  of  care  and 
flkill  required  of  defendant,  and  the  oondltions 
of  its  liability.— Oulf,  a  ft  B.  F.  By.  Co.  T. 
PooLfTei.)  68K. 

8.  When,  in  an  action  to  recover  damagea 
for  the  wrongful  death  of  plaintifEs'  child,  the 
court  bad  charged  that  plamtifFs  ooold  recover 
only  for  medical  expenses,  and  the  reasonable 
value  of  the  child's  services  during  minority, 
but  neither  for  the  physical  or  mental  suffer- 
ing of  the  deceased,  nor  for  the  ai^uish 
caused  them  by  the  death  of  tbeir  ohM,  it  is 
not  error  to  refuse  to  repeat  the  same  charge. 
—Brunswig  v.  White,  (Tex.)  85. 

9.  Where,  In  an  action  for  damswres  for  In- 
juries oocasioned  by  negligence  of  defendant, 
the  jury  are  instructed  that,  in  case  they  an- 
swer certain  interrogatories  lo  a  certain  way, 
they  will  then  find  "  what  sum  will  reasonably 
compensate  plaintiff  tor  the  injuries  sustained 
because  of  such  nwligenoe,— the  bodily  and 
mental  suffering  (if  any)  resulting  directly 
from  such  injuries;  and  the  Impairment  of 
capacity  (if  any)  lo  labor  and  enjoy  life  result- 
ing also  from  such  injury,  "—evidence  that 

filfuntifl  had  a  family  is  thereby  withdrawn 
rem  the  consideration  of  the  jury,  and  its  im- 
proper admission  is  no  grouno  for  reversal  of 
judgment.— Louisville  &N.  R.  Co.  T.MitOheU, 
(Ky.)  706. 

Instruotions— Invading  prorlnoe  of 
jury. 

10.  An  Instruction  in  the  nature  of  a  de- 
murrer to  the  evidence  is  properly  refused 
where  there  is  some  evidence,  though  slight, 
justifying  the  submission  of  the  Issue  to  the 
jury.— HazeU  v.  Bank  of  Tipton,  (Mo.)  173. 

11.  A  charge  ttut  the  Jary  are  the  sole 
judges  of  the  weight  of  evidence,  and  the 
orediblllty  of  the  witnesses,  is  improper,  as 
the  jury  may  take  it  as  an  intimation  oy  tJie 
court  that  some  of  the  witnesses  are  not  en- 
titled to  credit,  and  some  of  the  testteumy 
without  weight.— Smith  v.  Commonwealtn, 


12.  In  an  activa  tor  panoaal  InjuioB,  a 
chai^  that,  though  plaiatifl  was  knocked 
down  by  defendant's  street  car,  and  was  seen 
by  the  driver  in  time  to  atop  the  car  before  it 
ran  over  him,  yet,  if  the  emergency  was  sud- 
den, it  must  appear  that  Uie  n^ligence  of  the 
driver  in  failing  to  stop  the  car  was  more 
than  slight  to  nuike  him  guUtar  of  negligence, 
is  a  charge  on  the  weight  to  oe  given  to  the 
driver's  omlsrion,  and  violates  the  Texas  stat- 
ute providing  that  a  judge  "shall  not  charge 
or  oomment  on  the  weight  of  evidence.'' — 
CosUey  V.  GalvestoD  City  R.  Co.,  (Tex.)  iX*. 

18.  It  ia  not  error  to  reinee  the  following  in- 
struction in  a  suit  for  injaries  on  a  railroad 
track:  "The  positive  tesUmony  of  a  witness 
who  said  he  heard  the  vrhistle  blow,  is  en- 
titled to  more  weight  than  the  nwative  testi- 
mony of  a  witness  who  says  he  did  not  hear 
it,"— since  it  is  the  province  of  the  jury  to 
pass  upon  the  weight  and  oredibility  of  Uie 
testimony  of  every  witneaa. — ffiUsy  v.  Rat- 
lifle,  (Ark.)  686. 

14.  Where  a  par^  has  been  convicted  of  a 
felony,  and  la  thereby  disqnalifled  from  testi- 
fyiM  in  his  own  behalf,  an  InstrucUon  that  a 
pardon  makes  such  party  a  competent  wit- 
ness, whose  credibility  is  for  the  jury  to  de- 
termine from  all  the  facta  in  the  case,  is  not  a 
charge  on  the  weight  of  evidence,  but  is  only 
informing  the  jury  wlwfc  was  the  ^toct  of  the 
^wdML  — CoBtUy  V.  Oalveston  Ci^  R.  Co., 

Special  flndinga. 

15.  The  finding  of  a  special  verdict,  in  an  ac- 
tion on  an  insurance  policy,  that  the  assnred, 
prior  to  the  loss,  had  no  notice  of  any  limita- 
tion upon  the  authority  of  the  local  agent  who 

Jrocured  the  insurance,  and  also  that  they 
new  the  extent  of  the  agent's  powers  when 
the  application  for  insurance  was  made,  and 
knew  ft  waa  limited,  iM  Ineonsiatent,  ana  the 
cause  must  be  reversed.— Plicentx  Ins.  Oo.  v. 
Spiers,  (Ky,)  4fi8. 

Trial  Ixy  oonrt. 

16.  Where  neither  psr^  denuuods  m  jniy 
trisl,  it  is  the  dnt^  ci  the  court  to  hear  the 
evidence,  and  determine  Uie  faota  aa  w^  as 
the  law.— Brooks  v.  Pegg,  (Tex.)  596. 

17.  The  court  may  make  any  addltioaal  find- 
ings that  are  warranted  by  the  law  and  the 
evidence  at  any  time  during  the  term,  even 
after  its  cocciuaions  have  been  filed. — Bitter 
V.  Calhoun,  (Tex.)  528. 

18.  Under  Rev.  St.  Tex.  art.  1888,  providing 
that,  on  a  trial  by  the  court,  the  jnoge  shall, 
at  the  request  of  eitikar  party,  stste  seiMratdy 
in  wriUng  his  oondualcnis  <n  lawana  of  fact, 
it  is  not  error  for  such  oourt  to  fail  to  find  s 
certain  issue  claimed  by  ooonsel  to  be  mate- 
rial when  there  is  nothing  in  the  record  to 
show  this  court  that  it  was  matarisL— Goods 
T.  Loweiy,  (Tbk.)  78. 

TRUSTS. 

BesultinK  trufits. 

1.  In  an  action  to  establish  a  resulting  tnut 
In  land,  alleged  to  have  been  paid  for  with 
money  of  11.,  and  the  title,  in  violatioo  itf 
agreement,  talran  In  the  name  of  T.fthsn  was 
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evidence  that  T.  had  agreed  with  M.,  hU 
wife,  to  purchase  tiie  land,  ualns  ber  money, 
and  have  the  deed  made  to  her;  that  he  often 
promised  to  make  her  a  deed  to  the  land,  and, 
a  short  time  before  her  death,  told  her  he  had 
clone  so.  There  was  also  evidence  that  he 
bad  said  that  he  had  paid  for  the  land  with  a 
crop  of  tobacco  raised  on  tbe  farm.  Held, 
that  the  proof  of  the  agreement,  consisting  of 
the  recollection  of  witnesses  23  years  after  It 
is  alleged  to  have  been  made,  of  what  they 
heard  T.  and  M.  say  about  It,  and  the  admis- 
sions of  T.  being  at  most  in  general  terma, 
was  not  sufficiently  clear  and  satisfacto^  to 
«etabUsh  tbe  trast.— P'Pool  t.  Thomas,  (Ky.) 
198. 

a.  A  resolUng  trust  in  land  may  he  eetab- 
liahed  by  dear  and  satisfactory  parol  evi- 
denoa.— Id. 

Powers  of  trnstees — Aotions  by. 

8.  An  authority  granted  to  a  trustee  to  re- 
ceive rents,  and  sell,  at  his  discretion,  the 
property  held  in  trust,  tiie  proceeds  to  be  for 
the  benefit  of  the  cestui  ^ue  trust,  does  not 
imply  a  power  to  defend  alone  a  suit  to  set 
aside  the  dead  under  which  he  holds;  and  the 
c«Mu1_gue  trust  must  he  made  a  rarty  defend- 
ant.—Ebell  v.  Bursinger,  (Tex.)  77. 

 Kedge  of  tniBt  prop«r^— TTo- 

tioe. 

4  A  note  pttyaUe  to  osrtain  trnstees,  and 
secured  li^  a  deed  ot  tmat^  waa  by  them  In- 
dorsed,  as  trustees,  to  their  successor  in  the 

management  of  the  trust-estate.  After  ma- 
turity, the  new  trustee  pledged  both  note  and 
deed  of  trust  to  secure  his  private  debt,  the 
peraoB  receiving  the  same  being  ignorant  of 
the  trust.  Helo,  Uut  the  person  receiving 
said  note  was  charged  with  notice  that  it  was 
held  in  trust  and  liable  tor  ita  oon version. — 
Turner  v.  Hoyle,  (Ho.)  157. 

Bights  of  benefloiaries. 

6.  Where  a  party,  under  whom  plaintiffs 
clalmaBtaelra,uiaaactl<mforpaititi<m  hav- 
ing nuHle  a  deed  to  defendanta*  grandfather, 
under  whcHai  defendants  claim,  held  the  land 
for  many  years  in  trost  for  defendants,  and 
those  under  whom  they  claimed,  and  during 
that  time  did  not  repudiate  the  trust,  soon 
deed  is  not  a  stale  demand,  and  is  available  to 
defendant*  as  a  muniiDient  of  title.— Ooode  T. 
IiOweTy,  (Tez.)  78. 

U8UBT. 

Discharge  of  surety,  see  Principal  and  9un- 

Penalty. 

Under  the  act  of  congress  prescribing  the 
rate  of  interest  Dstional  banks  may  charge, 
and  subjecting  them  to  penalties  for  receiving 
usury,  the  oftense  of  taking  usury  is  consum- 
mated when  a  payment  Is  made  and  wproprl- 
ated  to  usurious  interest,  and  the  right  to  the 
penalty  is  then  Azed,  and  it  may  be  recovered 
DT  the  person  by  whom  the  usury  was  paid, 
though  tbe  entire  debt  has  not  been  paid. — 
Stout  T.  Xnnla  Nat  Bank,  (T«s.)  ti08. 


VKNBOR  AJSm  VBNBBB. 

See,  also,  Deed;  Fraudulent  Canveyainea; 
Spec^  Performamce. 

Agreement  relating  to  land,  aee  JEVaucto,  Stat- 
ute of,  2. 

Kights  of  purchaser  after  deoree  in  partlUon, 
see  Partition,  2. 

Conatrnotion  (tfoontraot. 

1.  The  equity  of  redemiftlon  to  premlsaa 
sold  at  an  execution  and  tax  sale  having  been 
sold  by  the  execution  debtor,  the  execution 

Eurchaser  offered  to  sell  his  interest  in  the 
ind  to  the  redemption  purchaser  at  the  price 
bid  at  the  execution  sale,  which  offer  was  ac- 
cepted, more  than  the  bid  paid,  and  a  receipt 
therefor  given,  which  recitad  only  a  sale  of 
the  execution  purchase,  and  not  of  the  tax- 
sale  Interest,  and  the  execution  and  tax-sale 
purchaser  afterwards  procured  a  tax  deed, 
and  brought  an  action  for  possession,  Held, 
that  tlw  action  should  be  alsmissed,  as  plain- 
tiff sold  aU  hla  intereat  in  the  land,  irrespeot- 
ive  of  tbe  receipt  given  by  him.— Hunter  t. 
Byan,(KT.)886. 

Bights  aad  remedies  —  Tbiliire  of 
title. 

S.  In  an  action  to  enforce  a  vendor*B  lien,  it 
appeared  that  defendant,  with  full  knowledge 
of  the  facts  and  without  fraud  or  mistatot 
took  a  defective  tax  title,  and,  being  aware  of 
the  danger  of  loss  thereby,  accepted  a  deed 
with  spodal  warranty;  plaintiff  having  re- 
fused to  convey  with  general  warranty. 
Held,  that  defendant  oould  not  avoid  payment 
of  the  puR^iaae  mon^y  on  the  ground  m  fail- 
ure of  title.— Moliityre  t.  De  LDng,(Tbz.)  683. 

Vendor's  Ueii. 

8.  In  an  action  to  enforoesTBudor's  lien  ae- 
curing  81,600,  deferred  payments  on  land,  evi- 
denced by  P.'s  four  notes,  It  aweared  that  B. 
sold  the  umd  to  P.,  the  agent  of  S.  and  others, 
his  co-defendants;  that  the  deed  from  P.  to 
B.,  as  trustee  for  himself  and  others, "  reelted 
that  "for  the  further  oonsideration  of  81,600 
*  •  *  to  be  paid  to  myself  co-  to  B.  as  fol- 
lows, by  said  S.,  trustee,  for  himself  and  otb- 
ers,''that,  when  the  flnt  of  P.'s  notes  fell 
due,  S.  and  his  oo-defendants  paid  it,  aiul 
afterwaida  they  executed  their  obligation  in 
payment  of  the  second  note.  HeloL  that  8. 
waa  personally  liable  toB.,  but  that  there  was 
no  personal  liability  on  any  of  his  other  co-de- 
fendants for  any  deficiency  after  sale  of  the 
land. — Benjamin  v.  Birmingham,  (Ark.)  188. 

4.  On  sale  of  land  on  which  a  veiidor*a  Itea 
existed,  the  llenholder  released  the  land  from 
his  lien  by  deed  poll.  The  consideration  for 
the  sale  was  paid  to  the  owner  of  the  land; 
who  promised  to  pay  it  to  the  llenholder,  but 
failed  to  do  so.  On  suit  by  a  judgment  cred- 
itor of  such  owner,  whose  judgment  was  re- 
corded in  the  county  where  the  land  lay  at  the 
time  the  vendor's  lien  was  created,  to  subject 
this  land  to  the  lien  of  his  judgment,  held, 
that  the  purchaser  had  become  subrogated  to 
the  rights  of  the  lienholder,  and  that,  if  the 
prcqtarty  was  sold  under  said  judgment,  the 
pnweeda  ahould  flrat  be  applied  to  repay  him 

Digiiized  by  Google 


1024 


I  nmsz. 


tbe  tnirchaseprice  that  he  gave  for  the  land. 
— Ffrst  Nat.  Bank  t.  Ackerman,  (Tex.)  46. 

Bona  fide  purohaaen. 

5.  When  a  purchaser  of  land  does  not  re- 
ceive the  deea,  and  pay  the  purchase  money, 
until  after  be  has  full  knowledge  of  plaiatifrs 
rights,  he  is  not  an  innooent  purchaser,  enti- 
tled to  the  protection  of  equl^.— OUl  t. 
Payne,  (Tenu.)  »48. 

0.  Where  the  uncords  difolose  a  ooaveyance 
and  a  deed  of  trust  by  the  owner  of  land, 
which  are  followed  by  conveyances  by  the 
grantee  la  one,  and  trustee  In  the  other,  a 
subseouent  purchaser  frtNoa  tbe  administrator 
of  owner  is  affected  with  notice  of  what- 
ever defect  in  Us  Utie  was  caused  by 
Instruments.— Jenkins  v.  Adams,  (Tex.)  60S. 

7.  The  title  of  a  purchaser  for  valuable  con- 
sideration, claiming  under  a  deed  executed  by 
the  former  owner  before,  but  not  recorded  un- 
tf t  after,  rendition  of  a  judgment  against  such 
owner,  and  the  Issue  and  levy  oi  execution 
thereon,  is  superior  to  that  oi  one  who  pur- 
chased at  the  execution  sale,  oiade  after  re- 
cording the  deed,  where  such  purchaser  took 
actual  possession  shortly  after  obtaining  his 
deed,  mad  held  tbe  Mune,  by  his  tenant,  for 
some  time  prerlous  to  the  rraditloD  of  judg- 
ment, and  contlnnously  until  sale,  the  execu- 
tion purcfaaaer  having  notice  of  nuA  adverse 
title  befora  b^— Clradennlng  r.  Ban,  VS«x.) 

Terdiot. 

8eaCHniinaI£aw,40;  Trtal^VL 

Voten. 

See  ElecUom  and  Votert. 


WTLJM. 

Construction,  see  ChariUM;  Evidence,  10. 

Desoription  of  devisees  and  legatees. 

1.  DeclaratlonBbyateststor.abont  the  time 
his  will  was  executed,  are  inadmissible  to 
show  what  persona  he  Intended  should  take 
under  the  will.— Poet  v.  Commeroe  &  B.  S. 
By.  Co.,  (Tex.)  208. 

2.  A  wife  devised  to  her  husband  her  half 
of  the  homestead  for  life,  "with  remainder  to 
my  legal  heirs,  "and  also  oertaln  property  "in 
trust  for  my  legal  heirs, "  and  directed  the 
revenue  of  the  property  paid  "to  my  legal 
heirs,  with  remainder  after  my  husband's 
death,  or  the  relinquishment  m  said  trust, 
*  *  *  to  my  legal  heirs."  The  husband  was 
authorized  to  sell  any  of  the  property,  and  re- 
invest the  proceeds  as  he  might  deem  bene- 
ficial to  ber'^legal  heirs."  The  wife  had  no 
descendants  at  her  death,  bat  her  father, 
mother,  brothers,  and  sisters  survived  her. 
Beld,  uat  the  husband  did  not  take,  under 
the  will,  as  "legal  heir, "  under  Rev.  St  Tex. 
art.  104!8,provicuDgthat,in  the  distribution  of 
separate  estates,  the  surviving  husband  shall 
take  all  the  separate  personal  estate,  etc., 
where  the  deceased  wife  leaves  no  desoead- 
anta.— Id. 


Nature  of  estate. 

8.  A  testator  devised  lands  to  his  daughter 
"and  tbe  lawful  heirs  of  her  body, "  decJaring 
his  wish  thather  husband  should  have  no  con- 
trol or  management  of  the  property,  snd  ap- 
pointing a  trustee  for  his  daughter  and  "her 
heirs"  m  the  management  ct  the  same.  Htld, 
that  such  devisee  took  an  absoltita  eatete  in 
the  lands,  "heiis"  being  used  aa  a  word  of 
limitation.— McCauley  v.  Buckner,  (Ky.)  IM. 

4.  Oen.  St.  Ky.  c.  SI,  $  1^.  relating  to  dower, 
provides  that,  "nothing  herein  shaU  preclude 
the  widow  from  receiving  her  dowable  and 
distributable  share,  in  addition  to  auv  devise 
or  bequest  made  to  her  by  the  will,  if  such  is 
the  intention  of  the  testator,  plainly  expressed 
in  the  will,  or  necessarily  inferable  there- 
from. "  But  when  a  testator  provided  that 
"my  wife  remains  in  posseesion  and  enjoy- 
ment of  all  my  Immovable  property  until  my 
youngest  child,  B.,  shall  nave  attained  bw 
twenty-first  year;"  and  that,  "when  fhetjoie 
for  the  division  of  my  immovable  property 
shall  come,  my  wife  shall  keep  in  possession, 
and  use  as  long  as  she  shall  live,  the  tunise 
and  lot  on  Twelfth  street,  "—It  is  olear^  the  In- 
tention of  the  testator  that  the  devise  should 
be  in  lieu  of  dower.— Huhlien  v.  Hublien,  (Ey.) 

aao. 

Rights  of  devisees  and  legatees. 

6.  In  trespass  to  try  title  to  real  estate  br 
one  claiming  as  residuary  legatee  in  a  will, 
pialntUPs  tlUe  is  made  out  bf  blowing  owners 
sldp  of  testator,  a  wiU  devising  "the  balance 
of  my  estate"  to  a  certain  person,  and  plain- 
tUTs  identity  with  the  person  intended:  the 
words  "  balance  of  my  estate  "  conveying  both 
personalty  and  realty,  and  It  is  immaterial 
that  the  executors  failed  to  oHnpJy  with  a 
piDvision  M  the  will  requiring  them  to  sell 
the  Uuid  and  invest  the  prooeaas  In  aeonritias. 
—Grimes  v.  Smith,  (Tex.)  88. 

0.  In  trespass  to  try  title,  brought  in  18S4  by 
one  claiming  title  to  land  under  a  will  devis- 
ing the  land  afterp^mentof  speciflclegacies, 
the  facts  that  the  wlU  was  probated  in  1888, 
and  that  the  last  act  appearing  in  tbe  admin- 
istration was  In  1858,  are  snmcient  to  raise 
the  presumption  that  the  speoifio  legacies 
have  been  paid,  and  the  administratioa closed. 
— Id. 

7.  A  testator  gave  his  wife  tbe  use  of  his 
reel  estate  until  the  youngest  child  should 
arrive  at  the  age  of  31  years,  when  he  directed 
that  it  should  be  divided  among  his  children, 
with  the  exception  of  a  portion  reserved  for 
the  wife.  The  will  directed  that  the  wife 
should  undertake  the  oace  of  her  imbecile 
stethdanghter,  H.,  and  in  the  event  of  the 
wife's  dMth  one  of  the  children  should  sup- 
port such  daughter  and  be  reimbursed  frOTn 
the  daughter's  share  tn  the  eatate.  When 
the  youngest  obild  came  of  age,  and  partition 
was  made,  the  widow  asked  that  she  should 
be  allowed  for  the  supportofH.  outof  her  por- 
tion of  the  estate,  aeld,  that  she  was  not 
entitled  to  such  allowance,  tbe  support  of  H. 
during  the  minoritv  of  tbe  youngest  child  be- 
ing sn  executory  coarge  on  the  devise  to  the 
wife.— Huhlien  v.  Huhlien,  (Kv.)  880. 

8.  Norwasthe widow,insudioase,esUtled 
to oompensatloa the  supportof  aaid  st^ 
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daughter  after  tbe  yoangett  cblld  became  of 
age,  as  suoh  oontlnued  support  was  not  man- 
datory on  her  under  the  will. — ^Id. 

9.  But  the  widow  was  not  chargeable  with 
interest  on  Uia  sums  collected  by  her  from  the 
personal  estate  of  tbe  testator  belonging  to 
■aid  step-daughtw.— Id. 

10.  Where  a  testator  makes  a  devise  of  real 
«state  to  his  wife,  and  bequeaths  to  others 
the  proceeds  of  a  policy  of  insurance  which 
was  payable  to  her,  and  she  accepts  the  de- 
vise, she  thereby  rwinquishes  her  rights  un- 
djer  the  poUay.— Id.* 

Contract  to  make  will. 

11.  Under  an  oral  agreement  that  defendant 
ahould  have  certain  lands  at  the  owner's  death 
in  consideration  of  servioes  to  be  rendered 
to  the  owner,  defendant  continued  to  per- 
form serrices  for  eight  years,  when,  without 
his  fault  or  consent,  the  owner  renounced  the 
contract.  Held,  that  the  value  of  snch  serv- 
ices may  be  recovered  ou  a  quantum  meruit, 
though  the  contract  was  within  the  statute  of 
frauw,  and  could  not  have  been  enCiwced.— 
Sterens'  Bx'n  v.  Lee,  (Tex.)  40. 


See,  also.  Evidence. 

Cknnpetazkor. 
1.  Parties  against  whom  were  shown  dr- 

onm stances  strongly  criminative,  jointW  in- 
dicted with  defeadEmt,  who  1b  being  tried  sep- 
arately upon  an  indictment  charging  a  con 
spiracy,  are  incompetent  witnesses  for  the  de 
fense.— Pearoe  v.  Commonwealth,  (Ky.)  89S. 

3.  The  fact  that  a  witness  is  to  receive  a  re- 
ward ta  the  event  of  conviction  may  affect  his 
credibility  in  the  mtnds  of  the  jury,  but  does 
not  disqualify  him  as  a  witness. — State  v. 
Bush,  (Ho.)  3S1. 

8.  Evidence  will  not  be  ezeluded  because  a 
-wltneas  remained  In  tba  oourt-room  after  an 
order  of  court  dlrecUng  all  witnesses  to  with- 
draw until  called,  where  such  act  of  the  wit- 
ness was  not  the  fault  of  tbe  party  calling 
him.— O'Bryan  v.  AUen,  (Mo.)  226. 

4.  In  an  action  for  dower  and  specific  per- 
formance of  an  alleged  oral  gift  of  land  to 

ElaintifTs  husband  from  his  father,  where  the 
elrs  of  the  deceased  father  and  son  are  de- 
fendants, the  husband  of  plaintifTs  daughter, 
an  heir  to  an  undivided  interest  in  the  land 
either  under  her  father  or  graiidfather,  is  a 
competent  witness  for  plaintiff,  being  an  in- 
terested party  to  the  suit,  under  Rev.  St.  Mo. 
S  4012,  providing  that  a  party  may  compel  an 
adverse  party  to  testify  in  his  behalf.— Id. 

 Privileged  oommnnications. 

5.  8.,  an  attorney,  testified  that,  in  conduct- 
ing n^otiations  for  certain  mortgages  from 
the  assignors  to  defendants,  tbe  subject  of  an 
assignment  was  never  raised  between  the 
parties  until  he  told  the  assignors  that  they 
could  make  an  assignment;  that  thiswassev- 
cral  days  after  the  mortgages  were  executed, 
and  after  the  assignors  had  failed  to  agree 
with  th^  creditors;  that  in  all  the  teansac- 
tioas  be  was  acting  as  counsel  for  tbe  mort- 
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ngees,  and  did  not  represent  the  assignors, 
though  he  afterwards  drew  thedeed  of  assign- 
ment. Held,  that  the  evidence  was  proper, 
as  it  was  not  shown  that  he  was  acting  as 
counsel  for  the  assignors  at  the  time. — Sim- 
mons Hardware  Co.  v.  Kaufman,  (Tex.)  963.* 

 TransMtiona  "with  deoedenta. 

6.  In  an  action  against  tiie  maker  of  a  prcon- 
issory  note  by  the  administratrix  of  the  payee, 
her  testimony,  that  deceased  had  stated,  but 
not  in  the  presence  of  defendant,  that  defend- 
ant had  admitted  the  note,  and  promised  to 
pay  it,  is  inadmissible,  If  objection  is  made, 
even  to  rebut  improper  evidence  which  has 
been  admitted  without  objection. — I>olsen  v. 
De  Ganahl,  (Tex.}  821. 

7.  PlaintifE,  with  her  present  husband, 
brought  an  action  for  dower,  and  for  speoiflc 

Erformanoe  of  an  alleged  oral  gift  of  land  to 
r  former  husband  from  his  lather.  Both 
the  father  and  son  were  dead.  Held  that,  the 
widow  being  the  real  party  In  Interest  in  the 
suit,  and  not  a  party  to  the  original  contract, 
was  a  competent  witness,  under  Rev.  Bt.  Ma 
1 4010,  providing  that,  in  an  action  where  one 
of  the  original  parties  to  the  contract  is  deEtd, 
the  other  party  shall  not  testify  in  bis  own 
favor.— O'Bryan  v.  Allen,  (Mo.)  2S5. 

Examination. 

&  It  is  within  tbe  discretion  of  tbe  court  to 
permit  a  witness  to  be  recalled  to  correct  his 
evidence  previously  given. — Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Pool,  (Tex!)  iS35. 

9.  So,  also,  to  require  counsel  to  cease  cross- 
examining  a  witness  upon  a  matter  about 
which  the  witness  has  answered  fully  several 
times.— Id. 

CredlbiUty. 

10.  Where  there  Is  a  direct  conflict  of  testi- 
mony, it  is  not  error  to  instruct  a  jury  that, 
if  they  believe  from  the  evidence  that  a  wit- 
ness luks  Imowingly  testified  to  a  falsebood, 
they  mBiV  disregard  his  entire  testimony.— 
Stete  T.  Hlckam,  (Mo.)  m 

11.  Where  a  relative  testifies  for  the  ac- 
cused, it  is  error  to  instruct  tbe  Jury  to  give 
to  the  testimony  of  each  witness  the  weight 
they  deem  it  entitled  to,  In  that  It  In  effect 
leaves  them  to  conclude  as  a  matter  of  law 
that  the  statements  of  one  interested  are  en- 
titled to  less  weight  than  statements  made  by 
those  disinterested  in  the  result. — Barnard  v. 
Commonwealth,  (Ky.)  444. 

 Impeachment. 

12.  Where  defendant  in  a  criminal  case  tes- 
tifies tn  his  own  behalf,  evidence  of  his  gen- 
eral reputation  for  truth  and  veracity,  chas- 
tity and  moralitv,  may  be  Introducea  oy  the 
state.— State  V.  Rider,  (Mo.)  728. 

18.  Statements  of  plaintili  purporting  to  be 
contained  In  her  deposition  partly  taken,  and 
then  abandoned,  are  inadmissible  to  lay  a 
foundation  for  impeaching  her  testimony, 
where  she  denies  makiog  such  statements, 
and  there  Is  no  other  proof  that  she  did. — 
Owens  V.  Kansas  CIW,  St  J.  &  C.  B.  R.  Ca, 
(Mo.)  850.* 

14.  Where,  on  cross-examination  of  plain- 
tiff, defendanta  sought  to  Iwye  the  Imprfflsion 
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titat  plaintiff  testified  AittermUj  In  a  dq^i- 
tion  taken  by  defendant*  to  be  used  in  the 
oase,  but  not  offered  in  evidence,  plalnUfl  may 
read  satdi  depoaitlon  in  rebnttaL— Sobmiokv. 
Noel,  (Te«.)  83. 

16.  Where  evidence  waa  introdnoed  by  de- 
fendant to  ahow  that  the  principal  wltneas 
for  the  proaecatlon  had  BiT8D  otutradiotory 
testimony  on  the  examining  trial,  It  is  error 
to  instmot  tiie  jury  that  the  evidenoe  was  not 
for  the  puiiMBe  of  proving  that  the  witness 
bad  sworn  nlsely,  bat  to  enable  them  the  bet- 
ter to  jadge  of  the  oredibUity  and  worthineaa 
of  beuef  of  the  witness.— Howard  State, 
(Tax.)  980. 

WKITS. 

See,  also,  AttaOvmetU;  Execution;  Habeat 
Carpiu;  I^iiwusUon;  MandaiamM. 


Notloe  of  plaintifTa  claim. 

Bev.  Bt.  Tex.  art.  121ES,  reoalres  that,  where 
all  the  defendants  realde  in  the  oonaty  in 
which  the  suit  la  broaght,  the  oitatloD  shall 
state  the  "nabire  of  the  pl«ntlfl*a  dnnand.* 
Plaintiff  bron^ht  an  action  against  J.  &  C.  to 
recover  certain  land,  and  also  made  his  gran- 
tor, M.,  a  party  defendant,  alleging  Uiat  It 
conveyed  with  covenants  of  warrant?,  and 
praying  that,  in  the  event  hla  title  failed,  be 
might  have  judratent  against  M.  tm  the  pnr^ 
chase  money.  The  oitatton  was  as  follows: 
"The  nature  of  the  plalntifPs  demand  is 
*  *  *  for  the  title  and  possesaidn  of  fde- 
scrlbing  the  property,]  for  damages  in  the 
sum  of  $900,  tor  costs,  and  genenl  relief.  * 
Held^  that  this  was  insufficient  to  apprise  M. 
of  the  nature  of  the  relief  sought  against  him, 
and  that  a  judgment  by  detanlt  ftwnat  him 
waa  mm.—lSihB  r.  SSjau^^  (T6z.J  MS. 
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